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1

G E N E R A L  I N T R O D U C T I O N

The E u r o p e a n  C o m m u n i t y ' s  actual s y s t e m  for c o n d u c t i n g  f o r eign 

a f f a i r s  is s i n g u l a r  of its kind in the hi s t o r y  of international 

r e l a t i o n s :  B e c a u s e  of an i n t r i c a t e  d i v i s i o n  of p o w e r s  b e t w e e n  

the t w elve M e m b e r  States and the C o m m u n i t y  i n s t i t u t i o n s ,  Europe's 

f o r e i g n  a f f a i r s  are c o n d u c t e d  n e i t h e r  e n t i r e l y  by its states, 

wh i c h  have r e m a i n e d  s o v e r e i g n  in i n t e r n a t i o n a l  r e l a t i o n s ,  nor by 

the C o m m u n i t y ,  w h i c h  has e m e r g e d  as a new ac t o r  on the i n t e r n a t i o 

nal stage. W h e r e a s  some "cl a s s i c "  m a t t e r s  of external r e l a t i o n s

- a b o v e  all th o s e  of d e f e n s e  p o l i c y  - have r e m a i n e d  in the r ealm 

of national s o v e r e i g n t y ,  o t h e r s  - in p a r t i c u l a r  t h o s e  of f o r e i g n  

tr a d e  p o l i c y  - have b e c o m e  m a t t e r s  of e x c l u s i v e  C o m m u n i t y  c o m p e 

tence. The r e s u l t  has b een a s p l i t t i n g  of the m e a n s  and the d e c i 

s i o n - m a k i n g  p r o c e d u r e s  in the c o n d u c t  of f o r e i g n  a f f a i r s  w h i c h  is 

in o b v i o u s  c o n t r a d i c t i o n  to the t r a d i t i o n a l  c o n c e p t i o n  of e f f i 

c i e n t  f o r e i g n  p o l i c y  making.

The C o m m u n i t y ' s  f o u n d i n g  t r e a t i e s  of 1951 and 1957 did n e i t h e r  

p r o v i d e  for the d e v e l o p m e n t  of a c o m m o n  f o r e i g n  p o l i c y  nor did 

t hey e v e n  m e n t i o n  it as p o l i t i c a l  aim. Yet the c o o p e r a t i o n  of the 

M e m b e r  S t a t e s  in the s p h e r e  of f o r e i g n  a f f a i r s  has b e e n  a m a j o r  

p o l i t i c a l  e v o l u t i o n  r e s u l t i n g  f r o m  the C o m m u n i t y ' s  e x i s t e n c e .  The 

a i m  to p r o v i d e  for a c l o s e  g eneral p o l i t i c a l  c o o r d i n a t i o n  of the 

M e m b e r s  States' f o r e i g n  p o l i c i e s  has a c c o m p a n i e d  the d e v e l o p m e n t  

of the EC a l m o s t  f r o m  the b e g i n n i n g :  A l r e a d y  in 1959 the F o r e i g n  

M i n i s t e r s  of the Six d e c i d e d  t o  m eet r e g u l a r l y  to d i s c u s s  f o r e i g n  

p o l i c y  q u e s t i o n s .  The next step, the n e g o t i a t i o n s  on a "Political 

U n i o n "  w i t h  c l o s e  i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  in f o r e i g n  a f f a i r s  

as it was p r o p o s e d  in the F r e n c h  g o v e r n m e n t ' s  f a m o u s  " F o u c h e t  

p l a n s "  in 1961/62, e n d e d  in a f a i l u r e .  B u t  a f t e r  several years 

of s t a g n a t i o n  the D a v i g n o n  or L u x e m b o u r g  R e p o r t  of 1970, f o l l o w i n g  

the ne w  i m p e t u s  g i v e n  to th e  C o m m u n i t y  by t h e  H a g u e  S u m m i t  of 

1969, s u c c e s s f u l l y  a d v o c a t e d  r e g u l a r  m e e t i n g s  of the M e m b e r  S t a 

tes' F o r e i g n  M i n i s t e r s  and P o l i t i c a l  D i r e c t o r s  in o r d e r  to f a v o u r  

c o m m o n  a c t i o n  in the s p h e r e  of f o r e i g n  a f f a i r s .  T h e s e  m e e t i n g s  b e 

c a m e  so m u c h  a p a r t  of M e m b e r  S tates' d i p l o m a t i c  a c t i v i t y  that



f r o m  1975 on the P r e s i d e n t - i n - O f f i c e  of the EC's F o r e i g n  M i n i s t e r s  

has a p p e a r e d  b e f o r e  the E u r o p e a n  P a r l i a m e n t  to m ake an annual r e 

p ort and to a n s w e r  q u e s t i o n s  on m a t t e r s  c o n c e r n i n g  this i n t e r g o 

vernmental c o o p e r a t i o n ,  q u i c k l y  b a p t i z e d  " E u r o p e a n  Political C o 

o p e r a t i o n "  (E P C ). In a s t e p - b y - s t e p  s t r a t e g y  EPC a d d e d  to its very 

sc arce and l i m i t e d  initial p r o c e d u r e s  a series of b o d i e s  and rules 

w i t h  the c l e a r  aim of b r o a d e n i n g  the c o n s e n s u s - b u i l d i n g  p r o c e s s  in 

the f o r m a t i o n  of a E u r o p e a n  f o r e i g n  p o l i c y  and of i m p r o v i n g  its 

c a p a c i t i e s  of r e s p o n d i n g  to exter n a l  p r o b l e m s  (1). N o t w i t h s t a n d i n g  

some very critical c o m m e n t s  f r o m  o u t s i d e  d i s p a r a g i n g  EPC as a mere 

p h r a s e - p r o d u c i n g  m a c h i n e r y ,  the g o v e r n m e n t s  v a l u e d  the e v o l u t i o n  

of the new c o o p e r a t i o n  s t r u c t u r e  as a s u c c e s s  story, e s p e c i a l l y  

a f t e r  h a v i n g  had e v i d e n t  p o s i t i v e  e x p e r i e n c e s  w i t h  c o o p e r a t i o n  in 

the C S C E  n e g o t i a t i o n s  and in M i d d l e  East a f f a i r s .  In th e i r  So l e m n  

D e c l a r a t i o n  of S t u t t g a r t  of 1983 the H e a d s  of St a t e  of G o v e r n m e n t  

t h e r e f o r e  e v e n  felt i n d u c e d  to d e s c r i b e  the s t r e n g t h e n i n g  of EPC 

as one of the m ain o b j e c t i v e s  on the way to " E u r o p e a n  U n i o n "  (2).

But in spite of EP C ' s  at least i m p l i c i t  c l a i m  to be the one and 

o nly f o r e i g n  p o l i c y  m a k i n g  s t r u c t u r e  of the " E u r o p e  c o m m u n a u t a i r e "  

the o r i g i n a l l y  p u r e l y  " e c o n o m i c "  EC s y s t e m  has b e c o m e  an i n t e r n a 

tional a c t o r  on its own: F r o m  the ou t s e t ,  the C o m m u n i t y ' s  t r e a t y -  

m a k i n g  p o w e r s  as laid d o w n  in the t h r e e  f o u n d i n g  t r e a t i e s  (ECSC, 

EAEC, EEC) and p a r t i c u l a r l y  the C o m m o n  C o m m e r c i a l  P o l i c y  p r o v i d e d  

for in the EEC T r e a t y  g r a n t e d  the C o m m u n i t y  a g r e a t  p o t e n t i a l  for 

t a k i n g  a c t i o n  in i n t e r n a t i o n a l  r e l a t i o n s .  In the f i r s t  ye a r s  f o l 

l o w i n g  its c r e a t i o n ,  to a la r g e  e x t e n t  the C o m m u n i t y  o n l y  a c t e d  in 

r e s p o n s e  to i n i t i a t i v e s  f r o m  a b r o a d .  But t h e n  it g r a d u a l l y  f o r t i 

f i e d  its i n t e r n a t i o n a l  p o s i t i o n  by a s e r i e s  of i m p o r t a n t  t r a d e  

a g r e e m e n t s ,  s u c h  as the p r e f e r e n t i a l  t r a d e  a g r e e m e n t s  w i t h  c o u n 

t r i e s  in t h e  M e d i t e r r a n e a n  r e g i o n  ( s t a r t i n g  w i t h  G r e e c e  in 1961), 

the a g r e e m e n t s  on p r e f e r e n t i a l  t r e a t m e n t  of A f r i c a n ,  C a r i b b e a n  and 

P a c i f i c  (ACP) c o u n t r i e s  ( s t a r t i n g  w i t h  t h e  f i r s t  V a o u n d e  C o n v e n t i 

on of 1963), the C o m m o d i t y  A g r e e m e n t s  c o n c l u d e d  w i t h i n  the f r a m e 

w o r k  of U N C T A D  ( s t a r t i n g  w i t h  th e  I n t e r n a t i o n a l  W h e a t  A g r e e m e n t  in 

197 1), the f r e e - t r a d e  a g r e e m e n t s  w i t h  o t h e r  E u r o p e a n  S t a t e s  ( s t a r 

t i n g  w i t h  the 1972 a g r e e m e n t s  w i t h  the E F T A  c o u n t r i e s ) ,  the f r a m e 

w o r k  a g r e e m e n t s  on c o m m e r c i a l  c o o p e r a t i o n  w i t h  several n o n - E u r o p e 
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an c o u n t r i e s  ( s t a r t i n g  with the 1973 a g r e e m e n t  with India) and the 

c o m m e r c i a l  c o o p e r a t i o n  a g r e e m e n t s  with s t a t e - t r a d i n g  c o u n t r i e s  

( s t a r t i n g  with the trade a g r e e m e n t  w i t h  the P e o p l e ' s  Repub l i c  of 

C h i n a  in 1978) (3). T his s t e a dily c o n t i n u e d  series of trade a g r e e 

ments, t o g e t h e r  w ith the C o m m u n i t y ' s  c o h e r e n t  a c t i o n  w i t h i n  the 

f r a m e w o r k  of the G A T T  ( s t a r t i n g  with the D i l l o n  Round in 1961), 

led th i r d  c o u n t r i es to r e c o g n i z e  it as an i m p o r t a n t  partner, able 

to play a d e c i s i v e  role as an i n d e p e n d e n t  e n t i t y  in international 

r e l a t i o n s .  A s i g n i f i c a n t  i n d i c a t o r  of this r e c o g n i t i o n  is the s t a 

tus a c q u i r e d  by the C o m m u n i t y  in i m p o r t a n t  i n t e r n a t i o n a l  o r g a n i s a 

tions, w h i c h  e s p e c i a l l y  in G A T T  and the O E C D  a c t u a l l y  far s u r p a s 

ses that of a s i m p l e  "obs e r v e r " .  B e s i d e s  this, the C o m m u n i t y ' s  s u 

p r a n a t i o n a l  e x e c u t i v e  i n s t i t u t i o n ,  the C o m m i s s i o n ,  has b een a d m i t 

ted as a p a r t i c i p a n t  to the W e s t e r n  E c o n o m i c  S u m m i t s  ( "Seven S u m 

mits"), w h i c h  have b e c o m e  one of the most i m p o r t a n t  fora of i n t e r 

national p o l i t i c s ,  and, in July 1989, it was e n t r u s t e d  the role 

of c o o r d i n a t o r  of the W e s t ' s  e c o n o m i c  aid for E a s t e r n  E u r o p e ' s  

new d e m o c r a c i e s ,  w h i c h  has b e c o m e  k n o w n  as the G24 or PHARE p r o 

g r a m m e  .

Hence, since the e a r l y  s e v e n t i e s  the E u r o p e a n  C o m m u n i t y  has two 

d i f f e r e n t  d e c i s i o n  m a k i n g  s t r u c t u r e s  in f o r e i g n  affai r s :  on the 

one hand, its "external r e l a t i o n s " ,  f o r m a l l y  li m i t e d  to " e c o n o m i c "  

ma t t e r s ,  are c o n d u c t e d  by the C o m m i s s i o n  and the Council of M i n i 

sters of the EC in a p a r t i a l l y  s u p r a n a t i o n a l  d e c i s i o n  m a k i n g  

s t r u c t u r e .  On the o t h e r  hand, " f o r e i g n  p o l i c y "  i s s u e s  are d i s c u s 

sed by the M e m b e r  S t a t e s  m e e t i n g  s e p a r a t e l y  in EPC, t a k i n g  d e c i 

sions on a p u r e l y  i n t e r g o v e r n m e n t a l  basis.

In P r a c t i c e ,  a c l e a r  d i s t i n c t i o n  b e t w e e n  external " e c o n o m i c "  

r e l a t i o n s  and " f o r e i g n  p o l i c y "  i s s u e s  is of c o u r s e  i m p o s s i b l e ,  

so t hat p o l i c i e s  a g r e e d  on in the t w o  s t r u c t u r e s  m u s t  i n e v i t a b l y  

o v e r l a p .  F r o m  the b e g i n n i n g  t h i s  has b e e n  the c a s e  b e c a u s e  EPC's 

role in i n t e r n a t i o n a l  r e l a t i o n s  has a l w a y s  b e e n  h e a v i l y  d e p e n d e n t  

on the E C's e c o n o m i c  p o w e r  an d  i n s t r u m e n t s ;  an d  b e s i d e s ,  the C o m 

m i s s i o n  and th e  E u r o p e a n  P a r l i a m e n t  have r a t h e r  q u i c k l y  a c q u i r e d  

a p o l i t i c a l  role far s u r p a s s i n g  the p u r e l y  e c o n o m i c  d i m e n s i o n  of 

a c t i v i t i e s  p r o v i d e d  for by the C o m m u n i t y ' s  f o u n d i n g  t r e a t i e s .

D e s p i t e  all the M e m b e r  States' initial e f f o r t s  to m a i n t a i n  a
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s t rict d i f f e r e n t i a t i o n  b e t w e e n  EPC and EC affai r s ,  th e s e  o v e r l a p 

p i n g s  have g e n e r a t e d  a c l o s e  i n t e r a c t i o n  b e t w e e n  the two s t r u ctu- 

res, w h i c h  at least in the b e g i n n i n g  was m a r k e d  by a c e r t a i n  

a m o u n t  of f r i c t ion and rival r y ,  e s p e c i a l l y  b e t w een t h e C o m m i s 

sion and EPC (4). T h e _ c l o s e  a s s o c i a t i o n  of the C o m m i s s i o n  with all 

l e vels of EPC d e c i s i o n  mak i n g ,  w h i c h  was f i n a l l y  a c c e p t e d  by M e m 

ber S t a t e s  in the L o n d o n  Repo r t  of 1980, and the fact that the E u 

r o p e a n  C o u n c i l s  f r o m  1974 on h e a d e d  b o t h  the EC and the EPC 

f r a m e w o r k ,  c o n t r i b u t e d  m u c h  to the i m p r o v e m e n t  of r e l a t i o n s  b e t 

w e e n  the two s t r u c t u r e s  (5). N e v e r t h e l e s s  the i n t e r r e l a t i o n  of EC 

and EPC not o n l y  r e m a i n e d  very loose and e v e n  m o r e  and more c o n f u 

sed, but it was a l s o  a very p r o v i s i o n a l  one b e c a u s e  EPC still was 

f o u n d e d  o n l y  on a set of i n t e r g o v e r n m e n t a l  a r r a n g e m e n t s  w i t h o u t  

any t r e a t y  b a s i s  (6).

The g r e a t  d e b a t e  on the C o m m u n i t y ' s  i n s t i t u t i o n a l  r e f o r m  i n i t i a 

t e d  by A l t i e r o  S p i n e l 1 i an d  i n s t i g a t e d  by the E u r o p e a n  P a r l i a 

m e n t ' s  (EP) D r a f t  T r e a t y  on E u r o p e a n  U n i o n  of 1984, f r o m  its o u t 

set a l s o  t o u c h e d  on the i n s t i t u t i o n a l  g r o u n d w o r k s  for d e c i s i o n  m a 

k ing in f o r e i g n  a f f a i r s ;  all the m o r e  so since the a r t i c l e s  on i n 

t e r n a t i o n a l  r e l a t i o n s  in the D r a f t  T r e a t y  p r o v i d e d  for an i n c r e a 

sing t r a n s f e r  of a c t i v i t y  f r o m  i n t e r g o v e r n m e n t a l  to i n t e g r a t e d  ac- 

t i v i t y (7). G o v ernments^ a g r e e d  on the n e e d  to r e v i s e  the e x i s t i n g  

s t r u c t u r e s  but d i d  not f o l l o w  the line of r e f o r m  p r o p o s e d  by the 

EP. D u r i n g  the e n t i r e  i n s t i t u t i o n a l  r e f o r m  d e b a t e  t h e y  had t h r e e  

m a i n  a i m s  in the s p h e r e  of f o r e i g n  a f f a i r s  (8):

(1) to p u t  EPC on a t r e a t y  b a s i s  for th e  f i r s t  time;

(2) to m a k e  t h e  t w o  s y s t e m s  of EC an d  EPC m o r e  c o h e r e n t ;

(3) to k e e p  the t w o  s y s t e m s  i n s t i t u t i o n a l l y  r a t h e r  s e p a r a t e .

T h e  last t w o of t h e s e  a i m s  w e r e  e v i d e n t l y  t o  s o m e  e x t e n t  in c o n 

f l i c t  w i t h  e a c h  o t h e r ,  bu t  t h i s  d i d  not p r e v e n t  t h e  t w e l v e  g o v e r n 

m e n t s  f r o m  c r y s t a l l i z i n g  all t h r e e  in t h e  S i n g l e  E u r o p e a n  Act 

(SEA), w h i c h ,  a f t e r  o n e  a n d  a h a l f  y e a r s  of i n t e n s i v e  n e g o t i a t i 

ons, w a s  s i g n e d  on 17 F e b r u a r y  1986 an d  f i n a l l y  b e c a m e  o p e r a t i v e  

on 1 J u l y  1987 (9).

Th e  S E A ' s  p r o v i s i o n s  c o n c e r n i n g  e x t e r n a l  r e l a t i o n s  - l aid d o w n
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m a i n l y  in the "Treaty P r o v i s i o n s  on E u r o p e a n  C o - o p e r a t i o n  in the 

S p here of F o r e i g n  P olicy" in the Ac t ' s  Title III - until now

c l e a r l y  r e p r e s e n t s  the most_imp o r t a n t  e f f o r t  ever m ade by the

C o m m u n i t y ' s  M e m b e r  States to c r e a t e  a g e n u i n e  t r e a t y - b a s e d  system 

of f o r e i g n  a f f a i r s .  Even a short look at the SEA makes it plain 

that this s y s t e m  is still a h e a v i l y  d u a l i s t i c  one b e c a u s e  the main 

c h a r a c t e r i s t i c s  of the EC's and the EPC's d i f f e r e n t  c o m p e t e n c e s  

and d e c i s i o n  m a k i n g  s t r u c t u r e s  have been c o n s e r v e d  in the SEA. But 

n e v e r t h e l e s s ,  by such i m p o r t a n t  p r o v i s i o n s  as the t r eaty r e c o g n i 

tion g i v e n  to the EPC p r o c e d u r e s ,  the r e s p o n s i b i l i t y  c o n f e r r e d  to 

the P r e s i d e n c y  and to the C o m m i s s i o n  of e n s u r i n g  - e ach w i t h i n  its 

own sphe r e  of c o m p e t e n c e  - c o n s i s t e n c y  b e t w e e n  the p o l i c i e s  a g r e e d  

w i t h i n  the EC and the EPC f r a m e w o r k ,  the i n t r o d u c t i o n  of a new 

p e r m a n e n t  .EPC s e c r e t a r i a t  and the s t r e n g t h e n i n g  of the EP's p o w e r s  

in exter n a l  r e l a t i o n s ,  some m a j o r  m o d i f i c a t i o n s  have b een m ade to 

the s y s t e m  as a whole. A s t r i k i n g  e v i d e n c e  for th e i r  i m p o r t a n c e  is 

the j u d g m e n t  of the I r i sh S u p r e m e  Co u r t  on the r a t i f i c a t i o n  of the 

SEA in C r o t t y  v An T a o i s e a c h  on 9 April 1987, in w h i c h  the C o u r t  

had to d e c i d e  w h e t h e r  the p r o v i s i o n s  c o n t a i n e d  in A r t i c l e  30 under 

Ti t l e  III of the SEA w e r e  i n c o n s i s t e n t  with the C o n s t i t u t i o n .  In 

the j u d gment, w h i c h  led to a c o n s t i t u t i o n a l  a m e n d m e n t  a p p r o v e d  by 

a r e f e r e n d u m ,  J u s t i c e  H e n c h y  a r g u e d  w i t h  r e gard to the SEA's p r o 

v i s i o n s  in the s p h e r e  of f o r e i g n  a f f a i r s  that a f t e r  the r a t i f i c a 

tion of the SEA "each [Memb e r ]  S t a t e ' s  f o r e i g n  p o l i c y  will move 

f r o m  a national to a E u r o p e a n  or C o m m u n i t y  level" a n d  that Title 

III of the SEA "is the t h r e s h o l d  l e a d i n g  f r o m  w h a t  has h i t h e r t o  

b e e n  e s s e n t i a l l y  an e c o n o m i c  C o m m u n i t y  to w hat will now a l s o  be a 

po l i t i c a l  C o m m u n i t y "  (10). H o w e v e r ,  the p r a c t i c a l  e f f e c t s  of some 

of the S E A  p r o v i s i o n s  w e r e  d i f f i c u l t  to f o r e s e e ,  and t h e r e f o r e  the 

SEA's H i g h  C o n t r a c t i n g  P a r t i e s  h ave p r o v i d e d  for a r e v i s i o n  of T i 

tle III a f t e r  f i v e  years, t hat is to say a f t e r . 30 J u n e  1992 (11).

The r e v i s i o n  c l a u s e  i n s e r t e d  in SEA has b e c o m e  s o m e w h a t  o b s o l e t e  

by the f a c t  t h a t  in D e c e m b e r  1990, a f t e r  several m o n t h s  of p r e p a -  

t o r y  w o rks, the E u r o p e a n  Co u n c i l  of Rome d e c i d e d  to o p e n  parallel 

to the I n t e r g o v e r n m e n t a l  C o n f e r e n c e  on E c o n o m i c  and M o n e t a r y  Union 

("IGC I") a l s o  an I n t e r g o v e r n m e n t a l  C o n f e r e n c e  on Pol i t i c a l  U nion 

("IGC II"). The IGC II has b e e n  e x p r e s s l y  m a n d a t e d  by the H e a d s  of
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State or G o v e r n m e n t  to g i v e  p a r t i c u l a r  a t t e n t i o n  to the a i m  of the 

d e v e l o p m e n t  of a "C o m m o n  f o r e i g n  and s e c u r i t y  p o l i c y "  wh i c h  o b 

v i o u s l y  i m p l i e s  a r e v i s i o n  of the e n t i r e  E C / E P C  dual s y s t e m  of f o 

re i g n  a f f a i r s  (12). W hen in J a n u a r y  1991 IGC II s t a r t e d  its work, 

the su b j e c t  of a C o m m o n  f o r e i g n  and s e c u r i t y  p o l i c y  has b een one 

of the fi r s t  t o p i c s  on the a genda, and th e r e  can be no doubt it 

will r e m a i n  a key issue d u r i n g  the e n t i r e  C o n f e r e n c e  (13).

H a v i n g  r e g a r d  to the i m p o r t a n t  r e f o r m  a t t e m p t  m a d e  by the SEA in 

the s p h e r e  of f o r e i g n  a f f a i r s  and to the f act that the d e v e l o p m e n t  

of a C o m m o n  f o r e i g n  and s e c u r i t y  p o l i c y  is f u r t h e r m o r e  one of the 

p r i n c i p a l  items on the a g e n d a  of the I n t e r g o v e r n m e n t a l  C o n f e r e n c e  

on Pol i t i c a l  Union, a t h o r o u g h  a n a l y s i s  of the dual s y s t e m  of f o 

r e i g n  a f f a i r s  n o w  e x i s t i n g  w i t h i n  the a m b i t  of the C o m m u n i t y  T r e a 

t i e s  se e m s  to be not o nly w o r t h w h i l e  but e v e n  n e c e s s a r y .  By the 

f o l l o w i n g  study, we i n t e n d  to p r o v i d e  such an a n a l y s i s  and to ma k e  

a small c o n t r i b u t i o n  to the c u r r e n t  d i s c u s s i o n s  on the d e v e l o p m e n t  

of a E u r o p e a n  f o r e i g n  p o l i c y .

Ou r  e x p l o r a t i o n  of the C o m m u n i t y ' s  dual s y s t e m  of f o r e i g n  a f 

f a i r s  will be g u i d e d  by t h r e e  m a i n  q u e s t i o n s :

(1) W h a t  are the p r i n c i p a l  f e a t u r e s  of the dual s y s t e m  and 

how d o e s  it w o r k  in p r a c t i c e ?

(2) W h a t  c h a n g e s  have b e e n  b r o u g h t  a b o u t  by the SEA?

(3) W h e t h e r ,  in w h a t  r e s p e c t  an d  in w h i c h  a r e a s  the s y s t e m  

n e e d s  a g a i n  t o  be r e f o r m e d  in v i e w  of th e  a i m  of the 

f o r m u l a t i o n  a n d  i m p l e m e n t a t i o n  of a E u r o p e a n  f o r e i g n  

p o l i c y  w h i c h  has b e e n  p r o v i d e d  for by th e  SEA a n d  is 

a l s o  on the a g e n d a  of the I n t e r g o v e r n m e n t a l  C o n f e r e n c e  

on P o l i t i c a l  U n i o n ?

In o r d e r  t o  a n s w e r  q u e s t i o n s  (1) a n d  (2) an d  to c r e a t e  a s u b s t a n 

tial b a s i s  for t h e  a n s w e r i n g  of q u e s t i o n  (3), t h e  s t u d y  will s t a r t  

w i t h  a d e t a i l e d  a n a l y t i c a l  p r e s e n t a t i o n  of t h e  p r e s e n t  d o m a i n s ,  

i n s t i t u t i o n s  a n d  p r o c e d u r e s  of b o t h  t h e  EC an d  t h e  EPC s y s t e m s  in 

p a r t s  I (EC), II (EPC) a n d  III ( E u r o p e a n  C o u n c i l ) .  As the i n t e r a c 
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tion of EC and EPC m ust be c o n s i d e r e d  to be the suture of the e n 

tire dual s y s t e m  and since one of the main aims of the SEA reforms 

is to e n s u r e  the c o h e r e n c e  of EC and EPC, we will deal with c o h e 

rence and i n t e r a c t i o n  b e t w e e n  the two s t r u c t u r e s  s e p a r a t e l y  in 

part IV. All four pa r t s  will give special a t t e n t i o n  to the c h a n g e s  

b r o u g h t  about by the SEA and will h e a v i l y  rely on i n f o r m a t i o n s  o b 

t a i n e d  insi d e  of the EC and EPC f r a m e w o r k s  on the f u n c t i o n i n g  of 

the s y s t e m  since 1987. In the fi f t h  and final part we will then 

d r a w  c o n c l u s i o n s  f r o m  our a n a l y t i c a l  p r e s e n t a t i o n  in r espect to 

(a) the m ain c h a r a c t e r i s t i c s  of the dual s y s t e m  as it e x ists t o 

day, (b) the e f f e c t  of the SEA r e f o r m s  on the s y s t e m  and (c) a 

f u r t h e r  r e f o r m  of the s y s t e m  in v iew of the o b j e c t i v e  of a co m m o n  

E u r o p e a n  f o r e i g n  and s e c u r i t y  p o l icy.

The d e c i s i o n  to deal w i t h  the EC system, EPC s y s t e m  and the E u 

r o p e a n  Council in three s e p a r a t e  p a r t s  may not s e e m  e v i d e n t  and 

m e r i t s  an e x p l a n a t i o n :

One of the m a j o r  i n n o v a t i o n s  i n t r o d u c e d  by the SEA is a c t u a l l y  

that for the f i r s t  t i m e  it has e n s h r i n e d  in a single legal i n s t r u 

m ent p r i n c i p l e s  and p r o c e d u r e s  of EPC - c o n t a i n e d  in its T itle 

III - and p r o v i s i o n s  a m e n d i n g  the T r e a t i e s  e s t a b l i s h i n g  the EC

- c o n t a i n e d  in its Ti t l e  II. This c o m b i n a t i o n  was me a n t  to e m p h a 

size that b o t h  the c o d i f i c a t i o n  of EPC and the r e f o r m  of the EC 

T r e a t i e s  have to be c o n s i d e r e d  as one e f f o r t  and one i n s t r u m e n t  of 

p r o g r e s s  t o w a r d s  E u r o p e a n  unity (14).

But d e s p i t e  the a d j e c t i v e  "sing l e "  in the t i t l e  and the c o m m o n  

d e f i n i t i o n  of the p o l i t i c a l  o b j e c t i v e  in A r t i c l e  1, p a r a g r a p h  1, 

w h i c h  p r o v i d e s  t hat the EC and EPC "shall have as th e i r  o b j e c t i v e  

to c o n t r i b u t e  t o g e t h e r  to m a k i n g  c o n c r e t e  p r o g r e s s  t o w a r d s  E u r o 

p e a n  u nity", the SE A  t r e a t s  the tw o  s y s t e m s  as s t r i c t l y  s e p a r a 

te: It d o e s  not p r o v i d e  for o r g a n i c  or f u n c t i o n a l  links b e t w e e n  

the tw o  s t r u c t u r e s ,  w h i c h  a c c o r d i n g  to the e x p l i c i t  p r o v i s i o n s  of 

A r t i c l e  1, p a r a g r a p h s  2 an d  3, an d  A r t i c l e s  3(1) an d  3(2) are g o 

v e r n e d  by d i f f e r e n t  r u l e s  a n d  e x e r c i z e  t h e i r  p o w e r s  under d i f f e 

rent c o n d i t i o n s  an d  for d i f f e r e n t  p u r p o s e s .  In a d d i t i o n ,  A r t i c l e  

3 1 S E A  s t i p u l a t e s  t h a t  the j u r i s d i c t i o n  of the E u r o p e a n  C o u r t  of 

J u s t i c e  (ECJ) d o e s  o n l y  e x t e n d  to the p r o v i s i o n s  of Ti t l e  II and
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A r t i c l e  32 SEA w h i c h  me a n s  that EPC (dealt w i t h  in Ti t l e  III) is 

not s u b j e c t  to r e v i e w  by the ECJ. A r t i c l e  32 SEA, final l y ,  a f f i r m s  

that a p a r t  f r o m  the p r o v i s i o n s  d e a l i n g  e x p l i c i t l y  w ith the C o m m u 

nity f r a m e w o r k  ( A r t i c l e  3(1), Ti t l e  II and A r t i c l e  3 1 of the SEA) 

" n o t h i n g  in this Act" shall a f f e c t  the T r e a t i e s  e s t a b l i s h i n g  the 

EC (15). F rom a legal v i e w p o i n t ,  t h e r e f o r e  the E C _ a n d  EPC c o n t i n u e  

to^_exist as t w o  c o m p l e t e l y  d i f f e r e n t  systems, a l t h o u g h  the c o m m o n  

legal f r a m e w o r k  e s t a b l i s h e d  for b o t h  s t r u c t u r e s  by the S E A i s  - as 

we will s how later - not w i t h o u t  s i g n i f i c a n c e .

A s i m i l a r  s e p a r a t i o n  has b e e n  a p p l i e d  by the SEA w i t h  r e g a r d  to 

the p o s i t i o n  of the E u r o p e a n  C o u n c i l :  A r t i c l e  2 in Ti t l e  III for 

the_ f i r s t _ t i m e  has g i v e n  a legal b a s i s  to this i n s t i t u t i o n ,  but 

n e i t h e r  the p r o v i s i o n s  m o d i f y i n g  the T r e a t i e s  e s t a b l i s h i n g  the EC 

nor the p r o v i s i o n s  on EPC re f e r  to it. In a d d i t i o n ,  the p r o v i s i o n s  

of A r t icle 3 1 a n d 32 SEA (see above) d o  not o n l y  a p p l y  to EPC, but 

a l s o  to the E u r o p e a n  C o u n c i l .  In legal te r m s  the SEA t h e r e f o r e ,  

has not e s t a b l i s h e d  any ljjik b e t w e e n  the E u r o p e a n  Council on the 

one hand and the EC and EPC s y s t e m s  on the o t h e r  hand (16).

Since this s e p a r a t e  t r e a t m e n t  in the SEA r e f l e c t s  well the s p e 

cial role and the special s t a t u s  of the E u r o p e a n  Council in the 

C o m m u n i t y  f r a m e w o r k ,  not o n l y  EC and EPC, but a l s o  the E u r o p e a n  

C o u n c i l  will be d e a l t  w i t h  s e p a r a t e l y  in the f i r s t  t h r e e  parts.
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Part I: THE EC S Y S T E M  OF F O R E I G N  A F F A I R S

P r e l i m i n a r y  remark: The mere fact that a c c e s s i o n  to the C o m m u 

nity me a n s  the t r a n s f o r m a t i o n  of a th i r d  State i nto a M e mber State

m a k e s  that the c ase of a c c e s s i o n  falls o u t s i d e  of the normal s p h e 

re of C o m m u n i t y  external relat i o n s .  In the f o l l o w i n g  we will t h e 

r e fore leave as i d e  all q u e s t i o n s  re l a t e d  to the n e g o t i a t i o n  and 

c o n c l u s i o n  of a c c e s s i o n  treat i e s .

C h a p t e r  1: The d o m a i n  of the EC s y s t e m  of f o r e i g n  a f f a i r s

F rom the b e g i n n i n g s  of the C o m m u n i t y  there c o u l d  be no d o u b t

that the idea of c r e a t i n g  a c o m m o n  m a r k e t  was n e c e s s a r i l y  linked 

up with t hat of d e v e l o p i n g  some kind of a c o m m o n  external e c o n o 

mic pol i c y :  W ith national e c o n o m i e s  b e i n g  h e a v i l y  d e p e n d e n t  on 

i n t e r n a t i o n a l  t r a d «  r e l a t i o n s  and e x p o r t  m a r k e t s ,  the ne w  o r g a n i 

z a t i o n  had to act as one e n t i t y  in o r d e r  to b r i n g  to b ear the c o m 

mon i n t e r e s t s  of its M e m b e r  S t ates in i n t e r n a t i o n a l  e c o n o m i c  r e l a 

tions. Yet, a l t h o u g h  i n t e n d e d  to p u r s u e  f a r - r e a c h i n g  o b j e c t i v e s ,  

the t h r e e  E u r o p e a n  C o m m u n i t i e s  d o  not p o s s e s s  u n l i m i t e d  j u r i s d i c 

tion: L ike o t h e r  i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  t h e i r  d o m a i n  of a c 

t i v i t y  is d e f i n e d  by the f r a m e w o r k  of the p r o v i s i o n s  laid d o w n  in 

t h e i r  s t a t u t e .  The C o m m u n i t y ' s  t h r e e  f o u n d i n g  t r e a t i e s  have c o n 

f e r r e d  u pon the EC i n s t i t u t i o n s  a set of i m p o r t a n t  t a s k s  in the 

s p h e r e  of e x t e r n a l  e c o n o m i c  r e l a t i o n s ,  w h i c h  c o n t i n u e  to f o r m  the 

b a s i s  of th e  C o m m u n i t y ' s  f o r e i g n  a f f a i r s  c o m p e t e n c e s  (1). The SEA 

has to some e x t e n t  e n l a r g e d  this b a s i s  of c o m p e t e n c e s  ' e x p l i c i t l y 1 

p r o v i d e d  for by the T r e a t i e s .  H o w e v e r ,  the d o m a i n  of the EC s y s t e m  

of f o r e i g n  a f f a i r s  is not o n l y  d e f i n e d  by t h e s e  e x p l i c i t  c o m p e t e n 

ces, but a l s o  by the C o m m u n i t y ' s  'implied' c o m p e t e n c e s  as t hey h a 

ve b e e n  d e v e l o p e d  by the j u r i s d i c t i o n  of the ECJ an d  by the na t u r e  

( e x c l u s i v e  or not) of t h e s e  c o m p e t e n c e s .  All t h e s e  a s p e c t s  will be 

d e a l t  w i t h  in turn.



1.1. The e x p l i c i t  c o m p e t e n c e s  of the EC s y s t e m

The texts of the EC T r e a t i e s  do not set out a list of the s u b 

jects f a l l i n g  w i t h i n  the C o m m u n i t i e s '  c o m p e t e n c e s  of the kind we 

can find in federal c o n s t i t u t i o n s .  As it is true, again, of most 

of the i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  the c o m p e t e n c e s  of the C o m m u 

nity are d e f i n e d  in a m o r e  c o m p l e x  ma n n e r ,  by c o n f i n i n g  the r e l e 

vant rules and the scope of the c o m p e t e n c e s ,  and by layi n g  down 

the c o n d i t i o n s  a n d  the m e t h o d s  for e x e r c i s i n g  them, in o r d e r  to 

e n s u r e  that p r o v i s i o n s  w h i c h  f r e q u e n t l y  are of a general c h a r a c 

ter c a n n o t  be i n t e r p r e t e d  as a u t o m a t i c a l l y  c o n f e r r i n g  u n l i m i t e d  

p o w e r s  of a c t i o n  upon the C o m m u n i t y  i n s t i t u t i o n s .

A r t i c l e  6, p a r a g r a p h  2, of the ECSC T r e a t y  s t i p u l a t e s  t hat in 

i n t e r n a t i o n a l  r e l a t i o n s  the C o m m u n i t y  "shall e n j o y  the legal c a p a 

c i t y  it r e q u i r e s  to p e r f o r m  its f u n c t i o n s  an d  a t t a i n  its o b j e c t i 

ves". P a r a g r a p h  4 of the same A r t i c l e  p r o v i d e s  that "the C o m m u n i t y  

shall be r e p r e s e n t e d  by its i n s t i t u t i o n s ,  e a c h  w i t h i n  the limits 

of its p o w e r s " .  A r t i c l e s  93 and 94 p r o v i d e  for the m a i n t e n a n c e  of 

"all a p p r o p r i a t e  r e l a t i o n s "  w i t h  the UN, th e  O E C D  and the Council 

of E urope. H o w e v e r ,  the sc o p e  of t h e s e  p r o v i s i o n s  is l i m i t e d  by 

the e s s e n t i a l l y  s p e c i a l i z e d  n a t u r e  of the ECSC Tre a t y ,  w h i c h  r e 

s t r i c t s  the f u n c t i o n s  of t his f i r s t  C o m m u n i t y  to the coal and 

steel s ector. Its r a n g e  is a d d i t i o n a l l y  r e d u c e d  by A r t i c l e  71, p a 

r a g r a p h  1, w h i c h  s t i p u l a t e s  t h a t  "the p o w e r s  of M e m b e r  S t a t e s  in 

m a t t e r s  of c o m m e r c i a l  p o l i c y  shall not be a f f e c t e d  by t h i s  Treaty, 

save as o t h e r w i s e  p r o v i d e d  t h e r e i n " .  S i n c e  the ECSC T r e a t y  p r o v i 

s i o n s  on c o m m e r c i a l  p o l i c y  o n l y  r e f e r  t o  inter n a l  c o m p e t e n c e s  of 

the H i g h  A u t h o r i t y ,  the ECSC d o e s  c l e a r l y  not d i s p o s e  of an e x p l i 

ci t  c o m p e t e n c e  to c o n c l u d e  c o m m e r c i a l  a g r e e m e n t s .  T h e  M e m b e r  S t a 

tes, in fact, h ave a l w a y s  t a k e n  the p o s i t i o n  t h a t  t h e y  h ave r e 

t a i n e d  t h e i r  c o m p e t e n c e s  in the f i e l d  of c o m m e r c i a l  p o l i c y  for 

ECSC p r o d u c t s  (2).

B e c a u s e  of th e  p a r t i c u l a r  n a t u r e  of its s u b j e c t ,  th e  E A E C  T r e a t y  

c o n t a i n s  several v ery d e t a i l e d  p r o v i s i o n s  on e x t e r n a l  r e l a t i o n s  in
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a special c h a p t e r  (Chapter X, A r t i c l e s  101-106). A r t i c l e  101 p r o 

vides that w i t h i n  the limits of its p o w e r s  and j u r i s d i c t i o n ,  the 

EAEC may c o n c l u d e  a g r e e m e n t s  or c o n t r a c t s  with third States, in 

t e r n a t i o n a l  o r g a n i z a t i o n s  or n a t i o n a l s  of a third State, and that 

these shall be n e g o t i a t e d  and c o n c l u d e d  by the C o m m i s s i o n  in a c 

c o r d a n c e  w ith the d i r e c t i v e s  of the Council or its approval r e s 

p e c t i v e l y .  The scope of this p r o v i s i o n  is very large, since A r t i c 

le 1 EAEC T r e a t y  e x p l i c i t l y  d e f i n e s  "the d e v e l o p m e n t  of r e l a tions 

w ith ot h e r  c o u n t r i e s "  as one of the p r incipal aims of the EAEC.

The EAEC t h e r e f o r e  enjo y s  a general t r e a t y - m a k i n g  c o m p e t e n c e  over 

the w h o l e  range of the EAEC T r e a t y  (3). As in the c ase of the 

ECSC, however, the scope of the EAEC ' s  external c o m p e t e n c e  is 

c o n s i d e r a b l y  l i m i t e d  by the very s p e c i a l i z e d  n a t u r e  of this C o m m u 

nity.

The EEC T reaty, b e c a u s e  of its w ide e c o n o m i c  and pol i t i c a l  scope 

by far the most i m p o r t a n t  of the th r e e  f o u n d i n g  t r e a t i e s ,  s t i p u l a 

tes in A r t i c l e  210 that the C o m m u n i t y  "shall have legal p e r s o n a l i 

ty". This p r o v i s i o n  c l e a r l y  r e f e r s  to the i n t e r n a t i o n a l  legal p e r 

s o n a l i t y  of the C o m m u n i t y  since A r t i c l e  211 deals s e p a r a t e l y  w i t h  

its legal c a p a c i t y  under the laws of the M e m b e r  S t a t e s  (4). It is 

g e n e r a l l y  r e c o g n i z e d  that this A r t i c l e  d o e s  not c o n f e r  by itself 

i n t e r n a t i o n a l  legal p e r s o n a l i t y  upon the C o m m u n i t y ,  not b e c a u s e  it 

does not speak of " i n t e r n a t i o n a l "  legal p e r s o n a l i t y ,  but b e c a u s e  

p r o v i d i n g  for it by i t s e l f  is not s u f f i c i e n t .  In c o n t r a s t  to a n a 

tion state, the legal c a p a c i t y  of the C o m m u n i t y  - like that of 

o t h e r  i n t e r n a t i o n a l  o r g a n i z a t i o n s  - is not o r i g i n a l ,  but d e r i v e d  

f r o m  its M e m b e r  S t a t e s  (5). In the p a s t  several d i f f e r e n t  t h e o r i e s  

h ave b e e n  d e v e l o p e d  on the c r i t e r i a  n e c e s s a r y  t o  p r o v e  the e x i s 

t e n c e  of the C o m m u n i t y ' s  legal p e r s o n a l i t y  in i n t e r n a t i o n a l  r e l a 

tions: F r o m  a legal v i e w p o i n t  th e  m o s t  i m p o r t a n t  c r i t e r i o n  is the 

sc o p e  of the o t h e r  e x t e r n a l  c o m p e t e n c e s  c o n f e r r e d  upon the C o m m u 

nity by its M e m b e r  S tates, w h e r e a s  f r o m  a p o l i t i c a l  v i e w p o i n t  it 

is the r e c o g n i t i o n  of the C o m m u n i t y ' s  legal p e r s o n a l i t y  by its i n 

t e r n a t i o n a l  p a r t n e r s  (6). T o d a y  t h e r e  is no q u e s t i o n  of the C o m m u 

n i t y ' s  legal p e r s o n a l i t y  not b e i n g  r e c o g n i z e d  e v e n  by the m e m b e r s  

of the C O M E C O N ,  w h i c h  for m a n y  y e a r s  had c o n t e s t e d  it for p o l i t i -

12



cal r e a s o n s  (7).

A r t i c l e  210 EEC T r e a t y  is an a f f i r m a t i o n  of the C o m m u n i t y ' s  c a 

p a c i t y  to e x e r c i s e  p o w e r s  in i n t e r n a t i o n a l  r e l a t i o n s .  H o w e v e r ,  the 

EEC T r e a t y  does not p r o v i d e  e x p l i c i t l y  for a general exter n a l  C o m 

m u n i t y  c o m p e t e n c e  o ver the w h o l e  ra n g e  of the Treaty. It only c o n 

t a i n s  several e x p l i c i t  p r o v i s i o n s  r e g a r d i n g  the c o m p e t e n c e  for 

c o n c l u d i n g  s p e c i f i c  i n t e r n a t i o n a l  a g r e e m e n t s :

- A r t i c l e  113, p a r a g r a p h  1, s t i p u l a t e s  that "after the t r a n s i t i o 

nal p e r i o d  has ended, the c o m m o n  c o m m e r c i a l  p o l i c y  shall be b a 

sed on u n i f o r m  p r i n c i p l e s ,  p a r t i c u l a r l y  in r e g a r d  to c h a n g e s  in 

t a r i f f  rates, the c o n c l u s i o n  of t a r i f f  and t r a d e  a g r e e m e n t s ,  the 

a c h i e v e m e n t  of u n i f o r m i t y  in m e a s u r e s  of l i b e r a l i z a t i o n ,  e x p o r t  

p o l i c y  and m e a s u r e s  to be t a k e n  in c a s e  of d u m p i n g  or s u b s i 

di es". In the c a s e  of a g r e e m e n t s  in general to be n e g o t i a t e d  

w i t h  t h i r d  States, P a r a g r a p h  3 of the same A r t i c l e  p r o v i d e s  for 

the C o m m i s s i o n  to m a k e  r e c o m m e n d a t i o n s  to the C o u n c i l ,  "which 

shall a u t h o r i z e  the C o m m i s s i o n  to o p e n  the n e c e s s a r y  n e g o t i a t i 

ons" .

- A r t i c l e  238 s t i p u l a t e s  t hat the C o m m u n i t y  "may c o n c l u d e  w i t h  a 

t h i r d  State, a u n i o n  of S t a t e s  or an i n t e r n a t i o n a l  o r g a n i z a t i 

on a g r e e m e n t s  e s t a b l i s h i n g  an a s s o c i a t i o n  i n v o l v i n g  rec i p r o c a l  

r i g h t s  and o b l i g a t i o n s ,  c o m m o n  a c t i o n  a n d  special p r o c e d u r e s " .

- A r t i c l e s  229 t o  231, f i n a l l y ,  p r o v i d e  for the e s t a b l i s h m e n t  and 

the m a i n t e n a n c e  of " a p p r o p r i a t e  r e l a t i o n s "  w i t h  i n t e r n a t i o n a l  

o r g a n i z a t i o n s ,  p a r t i c u l a r l y  w i t h  th e  UN, the GATT, the Council 

of E u r o p e  a n d  t h e  OECD.

The i n t e r p r e t a t i o n  of t h e s e  p r o v i s i o n s  has g i v e n  ri-se t o  a host 

of c o n t r o v e r s i e s  of w h i c h  we o n l y  w a n t  t o  m e n t i o n  t h e  m o s t  i m p o r 

t a n t  o n e s  f r o m  a p o l i t i c a l  p o i n t  of view:

W i t h  r e g a r d  t o  the s c o p e  of th e  c o m m o n  c o m m e r c i a l  p o l i c y  p r o v i 

d e d  fo r  by A r t i c l e  113 EEC T r e a t y ,  t w o  c o n f l i c t i n g  d o c t r i n e s  have 

b e e n  d e v e l o p e d :  A c c o r d i n g  to th e  " d o c t r i n e  of t h e  u l t i m a t e  o b j e c 

t i v e“ (or " d o c t r i n e  final 1 s t e 1'), w h i c h  w a s  h e l d  for y e a r s  by the
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Council of the EC, only m e a s u r e s  w ith the ai m  of a l t e r i n g  the v o 

lume or the p a t t e r n  of trade have to be c o n s i d e r e d  as m a t t e r s  of 

c o m m o n  commer c i a l  policy. A c c o r d i n g  to the "do c t r i n e  of the i n 

str u m e n t "  (or " d o c t r i n e  i n s t r u m e n t a l e " ) ,  held by the C o m m i s s i o n ,  

the c o m m o n  c o m m e r c i a l  p o l i c y  c o v e r s  any a c t i v i t y  of the C o m m unity, 

wh i c h  makes use of one or more i n s t r u m e n t s  of c ommercial policy, 

p a r t i c u l a r l y  in the case of t h o s e  i n s t r u m e n t s  e n u m e r a t e d  in the 

n o n - e x h a u s t i v e  list in A r t i c l e  113, P a r a g r a p h  1. Since there have 

b e e n  several o c c a s i o n s  - e s p e c i a l l y  in the c a s e  of e c o n o m i c  s a n c 

tions a g a i n s t  th i r d  States - on wh i c h  i n s t r u m e n t s  of commercial 

p o l i c y  had to be used for non c o m m e r c i a l  o b j e c t i v e s  of the C o m m u 

nity, the " d o c t r i n e  of the u l t i m a t e  o b j e c t i v e "  e v i d e n t l y  r e p r e 

sents a more r e s t r i c t i v e  i n t e r p r e t a t i o n  of the scope of c o m m o n  

co m m e r c i a l  p o l i c y  (8). This c l e a r l y  shows the r e l u c t a n c e  of the 

C o u n c i l ,  i.e. most of the M e m b e r  States, to a c c e p t  a p r o g r e s s i v e  

t r a n s f e r  of the M e m b e r  States' f o r e i g n  a f f a i r s  c o m p e t e n c e  to the 

C o m m u n i t y  1evel .

The tw o  d o c t r i n e s  c o l l i d e d  in a c ase b e f o r e  the ECJ c o n c e r n i n g  

t w o  Council R e g u l a t i o n s  ( 3 5 9 9 / 8 5  and 3600/85) for the i m p l e m e n t a 

t ion of the C o m m u n i t y  s y s t e m  of g e n e r a l i z e d  p r e f e r e n c e s  (9). In 

a p p l i c a t i o n  of the " d o c t r i n e  of the u l t i m a t e  aim", the Council had 

a v o i d e d  any r e f e r e n c e  to A r t i c l e  113 EEC T r e a t y  in the r e g u l a t i o n s  

and had i n d i c a t e d  o nly a general legal b a s i s  ( " h a v i n g  r e g a r d  to 

the T r e a t y " )  on the a s s u m p t i o n  t hat the m e a s u r e s  w e r e  p u r s u i n g  

b o t h  c o m m e r c i a l  a i m s  and a i m s  of d e v e l o p m e n t - a i d  pol i c y .  In F e b r u 

ary 1986 the C o m m i s s i o n  t h e r e u p o n  b r o u g h t  an a c t i o n  un d e r  A r t i c l e  

173 of the EEC T r e a t y  for a d e c l a r a t i o n  that th e  t w o  r e g u l a t i o n s  

w e r e  void. In the s p irit of the " i n s t r u m e n t a l "  i n t e r p r e t a t i o n  of 

A r t i c l e  113, the C o m m i s s i o n  c o n t e n d e d ,  f i r s t l y ,  t hat the Council 

had a c t e d  in b r e a c h  of an e s s e n t i a l  p r o c e d u r a l  r e q u i r e m e n t  by f a i 

ling to s u p p l y  a p r e c i s e  legal b a s i s  for the r e g u l a t i o n s ,  and, s e 

co n d l y ,  t hat it had a c t e d  in b r e a c h  of th e  T r e a t y  by e m p l o y i n g  a 

g eneral legal b a s i s  e n t a i l i n g  r e c o u r s e  to a p r o c e d u r e  i n v o l v i n g  a 

d e c i s i o n  by u n a n i m o u s  vote. In t h e  o p i n i o n  of the C o m m i s s i o n ,  A r 

t i c l e  113, u n d e r  w h i c h  a v ote c a n  be t a k e n  by a q u a l i f i e d  m a j o r i 

ty, was the o n l y  c o r r e c t  legal b a s i s  (10).

In its j u d g m e n t ,  w h i c h  c a m e  a b o u t  26 M a r c h  1987, the C o u r t  of
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Justice decided  d e f in ite ly  against  the "ultimate a im ” d o ctrin e : It

s t r e s s e d  that "the choice of the legal basis for a measure may not

d e p e n d  s i m p l y  on an i n s t i t u t i o n’s c o n v i c t i o n  as t o  the o b j e c t i v e  

p u r s u e d  but m u s t  be b a s e d  on o b j e c t i v e  f a c t o r s  w h i c h  are a m e n d a b l e  

to judicial review". The C o u r t  held w i t h  r e gard to the su b j e c t -  

m a t t e r s  of the r e g u l a t i o n s ,  "that the e x i s t e n c e  of a link with d e 

v e l o p m e n t  p r o b l e m s  d o e s  not c a u s e  a m e a s u r e  to be e x c l u d e d  from 

the s p here of the c o m m o n  c o m m e r c i a l  p o l i c y  as d e f i n e d  by the T r e a 

ty". The m a i n  r e a s o n  i n d i c a t e d  by the C o u r t  is "that it w o u l d  no 

l o n g e r  be p o s s i b l e  to c a r r y  on any w o r t h w h i l e  c o m m o n  c o m m e r c i a l  p o 

licy if the C o m m u n i t y  w e r e  not in a p o s i t i o n  to avail itself a l s o  

m e a n s  of a c t i o n  g o i n g  b e y o n d  i n s t r u m e n t s  i n t e n d e d  to have an e f 

fect o n l y  on the t r a d i t i o n a l  a s p e c t s  of exter n a l  trade. A ' c o m m e r 

cial pol i c y *  u n d e r s t o o d  in t hat se n s e  w o u l d  be d e s t i n e d  to b e c o m e  

n u g a t o r y  in the c o u r s e  of t i m e . "  (11). The C o u r t  r e c a l l e d  in this 

r e g a r d  its O p i n i o n  1/78 d e l i v e r e d  on the c o m p a t i b i l i t y  w i t h  the 

EEC T r e a t y  of the d r a f t  I n t e r n a t i o n a l  A g r e e m e n t  on Natural Rubber, 

in w h i c h  it had a l r e a d y  d e c l a r e d  "that it w o u l d  no l o n g e r  be p o s 

si b l e  to c a r r y  on any w o r t h w h i l e  c o m m o n  c o m m e r c i a l  p o l i c y  if the 

C o m m u n i t y  w e r e  not in a p o s i t i o n  to avail i t s e l f  a l s o  of m o r e  e l a 

b o r a t e d  m e a n s  d e v i s e d  w i t h  a v i e w  t o  f u r t h e r i n g  the d e v e l o p m e n t  of 

i n t e r n a t i o n a l  t r a d e "  (12). The c o n c e p t  of " c o m m o n  c o m m e r c i a l  p o l i 

cy', t h e r e f o r e ,  has to be u n d e r s t o o d  in a very la r g e  sense, w h i c h  

has to t a k e  i n t o  a c c o u n t  e v e n  c h a n g e s  in i n t e r n a t i o n a l  t r a d e  r e l a 

t i o n s  w h i c h  r e q u i r e  the e x t e n s i o n  of t h a t  c o n c e p t  b e y o n d  the t r a 

d i t i o n a l  p a t t e r n s  of e x t e r n a l  t r a d e  only. The p r o g r e s s i v e  s t r e n g 

t h e n i n g  of t h e  l i n k  b e t w e e n  t r a d e  a n d  d e v e l o p m e n t  is e v i d e n t l y  a 

g o o d  e x a m p l e  fo r  s u c h  a c h a n g e .

It is w o r t h w h i l e  to add t h a t  a l t h o u g h  A r t i c l e  113 g i v e s  no d e f i 

n i t i o n  of t h e  " c o m m o n  c o m m e r c i a l  p o l i c y " ,  it is a l s o  g e n e r a l l y  

a c k n o w l e d g e d  t h a t  th e  l a t t e r  c o v e r s  the t a k i n g  of u n i l a t e r a l  m e a 

s u r e s  ( a u t o n o m o u s  c o m m e r c i a l  p o l i c y )  as well as the n e g o t i a t i o n  of 

a g r e e m e n t s  w i t h  t h i r d  S t a t e s  ( c o n v e n t i o n a l  c o m m e r c i a l  p o l i c y )  (13). 

A u t o n o m o u s  a l t e r a t i o n s  or s u s p e n s i o n s  of d u t i e s  1n th e  c o m m o n  c u s 

t o m s  t a r i f f  a r e  e x p l i c i t l y  p r o v i d e d  for by A r t i c l e  28 EEC T r e a t y .  

T h i s  p r o v i s i o n ,  h o w e v e r ,  d o e s  o b v i o u s l y  not e x t e n d  t o  a l t e r a t i o n s  

of t h e  c o m m o n  c u s t o m s  t a r i f f  w h i c h  ar e  r e l a t e d  t o  t h e  i m p l e m e n t a -



tion of c o m m o n  commercial policy since such measures are covered 

by A r t i c l e  113 EEC Treaty.

It shou l d  a l s o  be noted that the EEC T r e a t y  p r o v i d e s  for e x c e p 

tions to C o m m u n i t y  c o m p e t e n c e  under A r t i c l e  113: P u r s u a n t  to A r 

ti c l e  2 2 3 ( 1 ) (b) EEC Treaty, tr a d e  w ith p r o d u c t s  i n t e n d e d  for s p e 

c i f i c a l l y  m i l i t a r y  p u r p o s e s  c o n t i n u e s  to b e l o n g  to the sphere of 

M e m b e r  States' c o m p e t e n c e s .  A r t i c l e  224 EEC T r e a t y  a l l o w s  for n a 

tional m e a s u r e s  to be taken in the ev e n t  of i n t e r n a t i o n a l  crises 

and o t h e r  e m e r g e n c y  cases. The latter p r o v i s i o n  is of c o n s i d e r a b l e  

i m p o r t a n c e  in the c o n t e x t  of the i m p o s i t i o n  of t r a d e  s a n c t i o n s  

(see s u b - c h a p t e r  8.3.).

With r e g a r d  to A r t i c l e  238 EEC Treaty, the m ain po i n t  in q u e s 

tion is that of the d e l i m i t a t i o n  of a s s o c i a t i o n  a g r e e m e n t s  as p r o 

vi d e d  for by this A r t i c l e  f r o m  c o m m e r c i a l  a g r e e m e n t s  to be c o n c l u 

ded under A r t i c l e  113: Since A r t i c l e  238 d oes not g ive a p r e c i s e  

d e f i n i t i o n  of the n o t i o n  of " a s s o c i a t i o n " ,  there has b e e n  a c o n 

t r a d i c t o r y  p r a c t i c e :  For p o l i t i c a l  r e a s o n s  b o t h  e x t e r n a l l y  ( c o n s i 

d e r a b l e  p o l i t i c a l  i m p l i c a t i o n s  of the c o n c e p t  of " a s s o c i a t i o n " )  

and i n t e r n a l l y  ( d i f f e r e n t  d e c i s i o n  m a k i n g  p r o c e d u r e s  p r o v i d e d  for 

by A r t i c l e s  113 and 238) it has h a p p e n e d  that a g r e e m e n t s  of a p u 

rely c o m m e r c i a l  c o n t e n t  have b e e n  b a s e d  on A r t i c l e  238, w h e r e a s  in 

o t h e r  c a s e s  a g r e e m e n t s  e s t a b l i s h i n g  m u c h  c l o s e r  r e l a t i o n s h i p s  b e t 

ween the C o m m u n i t y  and t h i r d  S t a t e s  have b e e n  b a s e d  on A r t i c l e  113 

on l y  (14). In o r d e r  to a v o i d  the a p p l i c a t i o n  of A r t i c l e  238 for 

a g r e e m e n t s  e s t a b l i s h i n g  m o r e  c o m p l e x  r e l a t i o n s  w i t h  t h i r d  S t a 

tes, a new c a t e g o r y  of a g r e e m e n t s  has e v e n  b e e n  c r e a t e d  - the so- 

c a l l e d  " c o o p e r a t i o n  a g r e e m e n t s "  - w h i c h  are b a s e d  on the d o u b l e  

b a s i s  of A r t i c l e s  113 and 235 (15). T h i s  new c a t e g o r y  has the 

d o u b l e  a d v a n t a g e  for the M e m b e r  S t a t e s  t h a t  the a g r e e m e n t  is cast 

in a p o l i t i c a l l y  neutral s e t t i n g  and t hat the d e c i s i o n - m a k i n g  is 

by u n a n i m i t y .  As we will s h o w  later, the e n t r y  i n t o  f o r c e  of the 

SEA has a d d e d  n e w  i m p o r t a n c e  to the q u e s t i o n  of t h e  d e l i m i t a t i o n  

of " a s s o c i a t i o n "  f r o m  " t r a d e "  a g r e e m e n t s ,  A r t i c l e  9 of the Act h a 

v i n g  c o n f e r r e d  u p o n  the EP a c o - d e c i s i o n  r o l e  in t h e  c a s e  of 

the c o n c l u s i o n  of an a s s o c i a t i o n  a g r e e m e n t ,  a r ole w h i c h  it still 

has not un d e r  A r t i c l e s  113 and 235.

W i t h  r e g a r d  to t h e  e x t e r n a l  r e l a t i o n s  c o m p e t e n c e s  p r o v i d e d  for
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J u s t i c e  d e c i d e d  d e f i n i t e l y  a g a i n s t  the " u l t i m a t e  aim" d o c t r i n e :  It 

s t r e s s e d  that "the c h o i c e  of the legal b a s i s  for a m e a s u r e  may not 

d e p e n d  s i m p l y  on an i n s t i t u t i o n ' s  c o n v i c t i o n  as to the o b j e c t i v e  

p u r s u e d  but m ust be b a s e d  on o b j e c t i v e  f a c t o r s  w h i c h  are a m e n d a b l e  

to judicial revie w " .  The Co u r t  held w i t h  rega r d  to the su b j e c t -  

m a t t e r s  of the r e g u l a t i o n s ,  "that the e x i s t e n c e  of a link with d e 

v e l o p m e n t  p r o b l e m s  does not c a u s e  a m e a s u r e  to be e x c l u d e d  from 

the s p h e r e  of the c o m m o n  c o m m e r c i a l  p o l i c y  as d e f i n e d  by the T r e a 

ty". The m a i n  r e a s o n  i n d i c a t e d  by the C o u r t  is "that it w o u l d  no 

l o n g e r  be p o s s i b l e  to c a r r y  on any w o r t h w h i l e  c o m m o n  c o m m e r c i a l  p o 

licy if the C o m m u n i t y  w ere not in a p o s i t i o n  to avail itse l f  a l s o  

m e a n s  of a c t i o n  g o i n g  b e y o n d  i n s t r u m e n t s  i n t e n d e d  to have an e f 

fect o n l y  on the t r a d i t i o n a l  a s p e c t s  of external trade. A ' c o m m e r 

cial pol i c y *  u n d e r s t o o d  in t hat se n s e  w o u l d  be d e s t i n e d  to b e c o m e  

n u g a t o r y  in the c o u r s e  of t i m e . "  (11). The C o u r t  r e c a l l e d  in this 

r e g a r d  its O p i n i o n  1/78 d e l i v e r e d  on the c o m p a t i b i l i t y  w i t h  the 

EEC T r e a t y  of the d r a f t  I n t e r n a t i o n a l  A g r e e m e n t  on N atural Rubber, 

in w h i c h  it had a l r e a d y  d e c l a r e d  "that it w o u l d  no l o n g e r  be p o s 

s i b l e  to c a r r y  on any w o r t h w h i l e  c o m m o n  c o m m e r c i a l  p o l i c y  if the 

C o m m u n i t y  w e r e  not in a p o s i t i o n  to avail i t s e l f  a l s o  of m o r e  e l a 

b o r a t e d  m e a n s  d e v i s e d  w i t h  a v i e w  to f u r t h e r i n g  the d e v e l o p m e n t  of 

i n t e r n a t i o n a l  t r a d e "  (12). The c o n c e p t  of " c o m m o n  c o m m e r c i a l  p o l i 

cy', t h e r e f o r e ,  has to be u n d e r s t o o d  in a very la r g e  sense, w h i c h  

has to t a k e  i n t o  a c c o u n t  e v e n  c h a n g e s  in i n t e r n a t i o n a l  t r a d e  r e l a 

t i o n s  w h i c h  r e q u i r e  th e  e x t e n s i o n  of t hat c o n c e p t  b e y o n d  the t r a 

d i t i o n a l  p a t t e r n s  of e x t e r n a l  t r a d e  only. The p r o g r e s s i v e  s t r e n g 

t h e n i n g  of t h e  l i n k  b e t w e e n  t r a d e  a n d  d e v e l o p m e n t  is e v i d e n t l y  a 

g o o d  e x a m p l e  for s u c h  a c h a n g e .

It is w o r t h w h i l e  to a d d  t h a t  a l t h o u g h  A r t i c l e  113 g i v e s  no d e f i 

n i t i o n  of t h e  " c o m m o n  c o m m e r c i a l  p o l i c y " ,  it is a l s o  g e n e r a l l y  

a c k n o w l e d g e d  t h a t  the l a t t e r  c o v e r s  th e  t a k i n g  of u n i l a t e r a l  m e a 

s u r e s  ( a u t o n o m o u s  c o m m e r c i a l  p o l i c y )  as well as th e  n e g o t i a t i o n  of 

a g r e e m e n t s  w i t h  t h i r d  S t a t e s  ( c o n v e n t i o n a l  c o m m e r c i a l  p o l i c y )  (13). 

A u t o n o m o u s  a l t e r a t i o n s  or s u s p e n s i o n s  of d u t i e s  1n th e  c o m m o n  c u s 

t o m s  t a r i f f  a r e  e x p l i c i t l y  p r o v i d e d  for by A r t i c l e  28 EEC T r e a t y .  

T h i s  p r o v i s i o n ,  h o w e v e r ,  d o e s  o b v i o u s l y  not e x t e n d  t o  a l t e r a t i o n s  

of t h e  c o m m o n  c u s t o m s  t a r i f f  w h i c h  a r e  r e l a t e d  t o  th e  i m p l e m e n t a 
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tion of c o m m o n  c o m m e r c i a l  p o l i c y  since such m e a s u r e s  are cove r e d  

by A r t i c l e  113 EEC Treaty.

It s h o u l d  a l s o  be noted that the EEC T r e a t y  p r o v i d e s  for e x c e p 

tions to C o m m u n i t y  c o m p e t e n c e  under A r t i c l e  113: Pursu a n t  to A r 

ticle 2 2 3(1)(b) EEC Treaty, trade w ith p r o d u c t s  i n t e n d e d  for s p e 

c i f i c a l l y  m i l i t a r y  p u r p o s e s  c o n t i n u e s  to b e l o n g  to the sphere of 

M e m b e r  States' c o m p e t e n c e s .  A r t i c l e  224 EEC T r eaty a l l o w s  for n a 

tional m e a s u r e s  to be taken in the event of i n t e r n a t i o n a l  crises 

and other e m e r g e n c y  cases. The l a tter p r o v i s i o n  is of c o n s i d e r a b l e  

i m p o r t a n c e  in the c o n t e x t  of the i m p o s i t i o n  of t r a d e  sanct i o n s  

(see s u b - c h a p t e r  8.3.).

W i t h  r e g a r d  to A r t i c l e  238 EEC T reaty, the m a i n  p o i n t  in q u e s 

tion is that of the d e l i m i t a t i o n  of a s s o c i a t i o n  a g r e e m e n t s  as p r o 

vided for by this A r t i c l e  f r o m  c o m m e r c i a l  a g r e e m e n t s  to be c o n c l u 

ded under A r t i c l e  113: Since A r t i c l e  238 does not give a p r e c i s e  

d e f i n i t i o n  of the n o t i o n  of " a s s o c i a t i o n " ,  th e r e  has b e e n  a c o n 

t r a d i c t o r y  p r a c t i c e :  For pol i t i c a l  r e a s o n s  b o t h  e x t e r n a l l y  ( c o n s i 

d e r a b l e  p o l i t i c a l  i m p l i c a t i o n s  of the c o n c e p t  of " a s s o c i a t i o n " )  

and i n t e r n a l l y  ( d i f f e r e n t  d e c i s i o n  m a k i n g  p r o c e d u r e s  p r o v i d e d  for 

by A r t i c l e s  113 and 238) it has h a p p e n e d  that a g r e e m e n t s  of a p u 

rely c o m m e r c i a l  c o n t e n t  have b e e n  b a s e d  on A r t i c l e  238, w h e r e a s  in 

ot h e r  c a s e s  a g r e e m e n t s  e s t a b l i s h i n g  m u c h  c l o s e r  r e l a t i o n s h i p s  b e t 

w een the C o m m u n i t y  and t h i r d  S t a t e s  have b e e n  b a s e d  on A r t i c l e  113 

on l y  (14). In o r d e r  to a v o i d  th e  a p p l i c a t i o n  of A r t i c l e  238 for 

a g r e e m e n t s  e s t a b l i s h i n g  m o r e  c o m p l e x  r e l a t i o n s  w i t h  th i r d  S t a 

tes, a ne w  c a t e g o r y  of a g r e e m e n t s  has e v e n  b e e n  c r e a t e d  - the so- 

c a l l e d  " c o o p e r a t i o n  a g r e e m e n t s "  - w h i c h  are b a s e d  on the d o u b l e  

b a s i s  of A r t i c l e s  113 an d  235 (15). T his n e w  c a t e g o r y  has the 

d o u b l e  a d v a n t a g e  for the M e m b e r  S t a t e s  t h a t  the a g r e e m e n t  is cast 

in a p o l i t i c a l l y  neutral s e t t i n g  a n d  t h a t  the d e c i s i o n - m a k i n g  is 

by u n a n i m i t y .  As we will s h o w  later, the e n t r y  i n t o  f o r c e  of the 

SEA has a d d e d  n e w  i m p o r t a n c e  to the q u e s t i o n  of the d e l i m i t a t i o n  

of " a s s o c i a t i o n "  f r o m  " t r a d e "  a g r e e m e n t s ,  A r t i c l e  9 of the Act h a 

v ing c o n f e r r e d  u p o n  the EP a c o - d e c i s i o n  r o l e  in the c a s e  of 

the c o n c l u s i o n  of an a s s o c i a t i o n  a g r e e m e n t ,  a r ole w h i c h  it still 

has not un d e r  A r t i c l e s  113 an d  235.

W i t h  r e g a r d  to the e x t e r n a l  r e l a t i o n s  c o m p e t e n c e s  p r o v i d e d  for
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)?

by Articles 229 to 23 1 EEC Treaty, the C o m m i s s i o n 1s c o m p e t e n c e  to

m a i n t a i n  on b e h a l f  of the C o m m u n i t y  a p p r o p r i a t e  r e l a t i o n s  with all 

i n t e r n a t i o n a l  o r g a n i z a t i o n s  as p r o v i d e d  for by A r t i c l e  229, p a r a 

g r a p h  2, has b e e n  r e s t r i c t e d  by the L u x e m b o u r g  A g r e e m e n t  of 29 J a 

nuary 1966 so far as since then the C o m m i s s i o n  is e x p r e s s l y  o b l i 

g ed to c o n s u l t  the Council on the a d v i s a b i l i t y ,  the p r o c e d u r e  for, 

and the n a t u r e  of any links it m i g h t  e s t a b l i s h  w ith in t e r n a t i o n a l  

o r g a n i z a t i o n s  (16). We will see, however, that in p r a c t i c e  this 

d o e s  not t o o  m u c h  h a m p e r  the C o m m i s s i o n  ( s u b - c h a p t e r  3.2.).

It may be no t e d  a l s o  that A r t i c l e s  229 to 23 1 do not say a n y 

t h i n g  on the C o m m u n i t y ' s  p a r t i c i p a t i o n  in i n t e r n a t i o n a l  o r g a n i z a 

tions. H o w e v e r ,  it is g e n e r a l l y  a c k n o w l e d g e d  that A r t i c l e  229 e m 

p o w e r s  the C o m m u n i t y  to e s t a b l i s h  r e l a t i o n s  w i t h  i n t e r n a t i o n a l  o r 

g a n i z a t i o n s  w h e n e v e r  th o s e  r e l a t i o n s h i p s  r e l a t e  to the aims and 

t a s k s  of the C o m m u n i t y .  In p r a c t i c e  t h i s  m e a n s  t hat - b e c a u s e  of 

t he w i d e  sc o p e  of t h e s e  a ims an d  ta s k s  - t h e r e  are h a r d l y  any i n 

t e r n a t i o n a l  o r g a n i z a t i o n s  the C o m m u n i t y  c a n n o t  e s t a b l i s h  r e l a t i o n s  

w i t h  (17).

R e s p o n d i n g  to n e w  c h a l l e n g e s  in the s p h e r e  of exter n a l  r e l a t i 

ons, the SEA has e x p l i c i t l y  c o n f e r r e d  a d d i t i o n a l  t a s k s  on the C o m 

m u n i t y  in t w o  f i e l d s :

- R e s e a r c h  and t e c h n o l o g i c a l  d e v e l o p m e n t .  - In o r d e r  to s t r e n g t h e n  

the s c i e n t i f i c  a n d  t e c h n o l o g i c a l  b a s i s  of E u r o p e a n  i n d u s t r y ,  new 

A r t i c l e  130g(b) of the EEC T r e a t y  s t i p u l a t e s  t hat the C o m m u n i t y  

shall p r o m o t e  " c o o p e r a t i o n  in the f i e l d  of C o m m u n i t y  r e s e a r c h ,  

t e c h n o l o g i c a l  d e v e l o p m e n t ,  a n d  d e m o n s t r a t i o n  w i t h  t h i r d  c o u n 

t r i e s  a n d  I n t e r n a t i o n a l  o r g a n i z a t i o n s " .  N e w  A r t i c l e  130n p r o v i 

d e s  t h a t  1n i m p l e m e n t i n g  the C o m m u n i t y ' s  m u l t i - a n n u a l  f r a m e w o r k  

p r o g r a m m e  on r e s e a r c h  a n d  t e c h n o l o g i c a l  d e v e l o p m e n t  ( P a r a g r a p h  

1), the C o m m u n i t y  ma y  m a k e  p r o v i s i o n s  for s u c h  a c o o p e r a t i o n ,  

a n d  t h a t  "the d e t a i l e d  a r r a n g e m e n t s  f o r  such c o o p e r a t i o n  may be 

th e  s u b j e c t  of i n t e r n a t i o n a l  a g r e e m e n t s  b e t w e e n  t h e  C o m m u n i t y  

a n d  th e  t h i r d  p a r t i e s  c o n c e r n e d "  ( P a r a g r a p h  2).

- E n v i r o n m e n t .  - T a k i n g  i n t o  a c c o u n t  t h e  t r a n s - b o u n d a r y  n a t u r e  of



e n v i r o n m e n t a l  pr o b l e m s ,  new A r t i c l e  t30r(5) of the EEC Treaty 

s t i p u l a t e s  that the C o m m u n i t y  and the M e m b e r  States, shall 

w i t h i n  their r e s p e c t i v e  sp h e r e s  of c o m p e t e n c e ,  " c o o p e r a t e  with 

th i r d  c o u n t r i e s  and with the r e l e v a n t  inte r n a t i o n a l  o r g a n i z a t i 

ons", and that the a r r a n g e m e n t s  for C o m m u n i t y  c o o p e r a t i o n  

"may be the s ubject of a g r e e m e n t s  b e t w e e n  the C o m m u n i t y  and the 

th i r d  p a r t i e s  c o n c e r n e d " .  Yet, one has to note that C o m m u n i t y  

c o m p e t e n c e  in e n v i r o n m e n t a l  a f f a i r s  is only subs i d i a r y ,  since 

new A r t i c l e  130r(4) r e s t r i c t s  C o m m u n i t y  a c t i o n  in this field to 

the c a s e s  in w h i c h  the general e n v i r o n m e n t a l  o b j e c t i v e s  laid 

down in A r t i c l e  130r (1> "can be a t t a i n e d  b e t t e r  at C o m m u n i t y  

level than at the level of the individual M e m b e r  States".

If one c o n s i d e r s  the legal p r i n c i p l e  that 'lex s p e c i a l i s  d e r o g a t  

lex g e n e r a l i s ' ,  the SEA, t h r o u g h  the i n t r o d u c t i o n  of special p r o 

v i s i o n s  for r e s e a r c h  and t e c h n o l o g i c a l  d e v e l o p m e n t  as well as for 

e n v i r o n m e n t ,  has e x c l u d e d  in th e s e  f i e l d s  of p o l i c y  the a p p l i c a t i 

on of the w i d e  m a r g i n  of d i s c r e t i o n  of A r t i c l e  235 EEC Treaty. 

H o w e v e r ,  b e c a u s e  of th e i r  still very general wording, these new 

p r o v i s i o n s  do not b r i n g  a b o u t  any s u b s t a n t i v e  r e s t r i c t i o n  of the 

C o m m u n i t y ' s  p o s s i b i l i t y  of exter n a l  a c t i o n  in th e s e  f i e l d s  (18). 

C o m m u n i t y  c o o p e r a t i o n  w i t h  t h i r d  S t a t e s  or i n t e r n a t i o n a l  o r g a n i 

z a t i o n s  in t h e s e  s p h e r e s  was not r e a l l y  new at the time of the 

e m a n a t i o n  of the SEA. In the s p h e r e  of r e s e a r c h  and d e v e l o p m e n t  

it a l r e a d y  e x i s t e d  in the f r a m e w o r k  of C O S T  ( E u r o p e a n  C o o p e r a t i 

on in the F i e l d  of S c i e n t i f i c  and Tec h n i c a l  R e s e a r c h )  w h i c h  c o v e r s  

an i m p o r t a n t  n e t w o r k  of i n t e r n a t i o n a l  a g r e e m e n t s  w i t h  several 

t h i r d  S t a t e s  like, for ins t a n c e ,  the F r a m e w o r k  A g r e e m e n t  for 

s c i e n t i f i c  an d  tec h n i c a l  c o o p e r a t i o n  w i t h  the K i n g d o m  of S w e d e n  of 

1985. In the s p h e r e  of e n v i r o n m e n t  t o o  the C o m m u n i t y  had a l r e a d y  

a c c e d e d  to a s e r i e s  of i n t e r n a t i o n a l  c o n v e n t i o n s ,  such as the P a 

ris C o n v e n t i o n  on the P r e v e n t i o n  of M a r i n e  P o l l u t i o n  f r o m  l a n d - b a 

sed s o u r c e s  (1975), the B a r c e l o n a  C o n v e n t i o n  on the p r o t e c t i o n  of 

the M e d i t e r r a n e a n  Sea a g a i n s t  p o l l u t i o n  (1977) an d  the C o n v e n t i o n  

on l o n g - r a n g e  t r a n s b o u n d a r y  air p o l l u t i o n  (1981). The n e w  A r t i c l e s  

130g, 130n an d  130r, t h e r e f o r e ,  h ave not r e a l l y  e x t e n d e d  th e  C o m 

m u n i t y ' s  e x t e r n a l  c o m p e t e n c e s ,  but h a v e  o n l y  c o n s o l i d a t e d  and ma d e
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e x p l i c i t  an e x i s t i n g  and l a r g e l y  e x e r c i z e d  c o m p e t e n c e .

It s h o u l d  be no t e d  that the SEA has n e i t h e r  e x t e n d e d  nor even 

m e n t i o n e d  C o m m u n i t y  external c o m p e t e n c e s  in any o t h e r  sphere of 

C o m m u n i t y  a c t i v i t y .  The r e a s o n s  why are not s e l f - e v i d e n t :  One of 

the most i m p o r t a n t  o b j e c t i v e s  of the SEA is c e r t a i n l y  to en s u r e  

the e s t a b l i s h m e n t  of the internal m a r k e t  by 1992. Yet, the SEA m a 

kes no r e f e r e n c e  w h a t s o e v e r  to the external d i m e n s i o n  of the i n 

ternal m a r k e t  or, m o r e  p a r t i c u l a r l y , to the c o m m o n  c o m m e r c i a l  p o 

licy which, inter alia, c o u l d  serve to p r o t e c t  the internal ma r k e t  

a g a i n s t  t h i r d  S tates. S i m i l a r l y ,  a l t h o u g h  the SEA e x p l i c i t l y  c o n 

f ers ne w  l e g i s l a t i v e  c o m p e t e n c e s  on the C o m m u n i t y  in the f i e l d s  of 

c o o p e r a t i o n  in e c o n o m i c  and m o n e t a r y  p o l i c y  ( A r t i c l e  20) a n d  of 

social p o l i c y  ( A r t i c l e s  21 and 22), it m a k e s  no r e f e r e n c e  to e x 

ternal c o m p e t e n c e s  of the C o m m u n i t y  in t h e s e  fi e l d s .  Final l y ,  the 

SEA has a l s o  not c o n f e r r e d  any e x p l i c i t  c o m p e t e n c e  u pon the C o m m u 

n ity in the s p h e r e  of d e v e l o p m e n t  p o l i c y ,  a l t h o u g h  the C o m m u n i t y  

is d e v e l o p i n g  m o r e  a n d  m o r e  s u b s t a n t i a l  p o l i c i e s  in this area. One 

r e a s o n  for t h i s  s i l e n c e  on e s s e n t i a l  a s p e c t s  of C o m m u n i t y  external 

r e l a t i o n s  is t hat the M e m b e r  S t a t e s  t o o k  a r a t h e r  i n w a r d - l o o k i n g  

a t t i t u d e  d u r i n g  the n e g o t i a t i o n s  on the SEA, th e i r  m a i n  a i m  b e i n g  

to a c h i e v e  the internal m a r k e t  w i t h i n  th e  C o m m u n i t y  (19). The 

o t h e r  r e a s o n ,  h o w e v e r ,  is t hat t h e y  w e r e  in p o s i t i o n  t o  leave a s i 

de w i t h o u t  m u c h  c a r e  the p r o b l e m  of n e w  e x p l i c i t  e x t e r n a l  c o m p e 

t e n c e s  w h i c h  s h o u l d  have c o r r e s p o n d e d ,  at l e ast, to the new i n t e r 

nal c o m p e t e n c e s ,  b e c a u s e  p r o b l e m s  r e l a t e d  to i n s u f f i c i e n t  e x p l i c i t  

e x t e r n a l  c o m p e t e n c e s  of the C o m m u n i t y  had a l w a y s  b e e n  r e s o l v e d  m o 

re or l e s s  s a t i s f a c t o r y  by the d o c t r i n e  of i m p l i e d  C o m m u n i t y  c o m 

p e t e n c e s .

1.2. The i m p l i e d  c o m p e t e n c e s  of the EC s y s t e m

W h e n  a d o p t e d  in 1951 a n d  1957, th e  C o m m u n i t y ' s  f o u n d i n g  t r e a t i e s  

e s t a b l i s h e d  a c o m p l e t e l y  n e w  legal o r d e r  w i t h o u t  p r o v i d i n g  d e f i n i 

te s o l u t i o n s  for all t h e  p r o b l e m s  w h i c h  m i g h t  a r i s e  1n th e  c o u r s e



of their a p p l i c a t i o n .  This 'lacunae c h a r a c t e r '  of the Treaties, a 

c h a r a c t e r i s t i c ,  in w h i c h  the C o m m u n i t y  legal or d e r  d i f f e r s  up to 

the p r e s e n t  day f r o m  national legal orders, is p a r t i c u l a r l y  e v i 

dent in the case of the EEC Treaty: It r e f l e c t s  the l imited scope 

of p o litical c o n s e n t  among the H igh C o n t r a c t i n g  P arties of 1957 as 

well as the i n t e n t i o n  of the T r e a t y  d r a f t e r s  to a l l o w  a f l e x i b l e  

m a n a g e m e n t  of C o m m u n i t y  c o m p e t e n c e  in the a l m o s t  r e v o l u t i o n a r y  a t 

tempt to a c h i e v e  e c o n o m i c  i n t e g r a t i o n  (20). Ap a r t  f r o m  i n d i c a t i o n s  

f u r n i s h e d  by the p r e a m b l e  and the p r o v i s i o n s  r e l a t i n g  to i n d i v i d u 

al sectors, the EEC's o b j e c t i v e s  are set out in A r t i c l e  2, w hich 

s t i p u l a t e s  that "the C o m m u n i t y  shall have as its task, by e s t a b l i 

shing a c o m m o n  m a r k e t  and p r o g r e s s i v e l y a p p r o x i m a t i n g  the e c o n o m i c  

p o l i c i e s  of M e m b e r  States, to p r o m o t e  t h r o u g h o u t  the C o m m u n i t y  a 

h a r m o n i o u s  d e v e l o p m e n t  of e c o n o m i c  a c t i v i t i e s ,  a c o n t i n u o u s  and 

b a l a n c e d  e x p a n s i o n ,  an i n c r e a s e  in s t a b i l i t y ,  an a c c e l e r a t e d  r a i 

sing of the s t a n d a r d  of l i v i n g  and c l o s e r  r e l a t i o n s  b e t w e e n  the 

S t a t e s  b e l o n g i n g  to it". Yet, w h i l e  s p e c i f y i n g  the general o b j e c 

tives, the T r e a t y  does n e i t h e r  d e f i n e  nor a u t o m a t i c a l l y  c o n f e r  on 

the C o m m u n i t y  all the c o m p e t e n c e s  n e c e s s a r y  for a t t a i n i n g  them.

T h i s  is p a r t i c u l a r l y  true w i t h  r e g a r d  to the C o m m u n i t y ' s  c o m p e 

t e n c e s  in exter n a l  r e l a t i o n s :  T h e r e  the EEC T r e a t y  has left op e n  

the f u n d a m e n t a l  q u e s t i o n  w h e t h e r  the C o m m u n i t y ' s  c o m p e t e n c e  is b a 

sed on the p r i n c i p l e  of " c o n f e r r e d“ c o m p e t e n c e s  ( " c o m p é t e n c e s  

d ' a t t r i b u t i o n " )  a n d  t h e r e f o r e  l i m i t e d  to the e x t e r n a l  c o m p e t e n c e s  

e x p r e s s l y  p r o v i d e d  for by the T reaty, or w h e t h e r  its c o m p e t e n c e  in 

e x t e r n a l  r e l a t i o n s  s h o u l d  be r e g a r d e d  as c o e x t e n s i v e  w i t h  its c o m 

p e t e n c e  f o r  internal p u r p o s e s  and t h e r e f o r e  e x i s t  a l s o  in c a s e s

not e x p r e s s l y  p r o v i d e d  for by the T r e aty.

In the f i r s t  ye a r s  of the C o m m u n i t y ,  the exter n a l  c o m p e t e n c e s  

p r o v i d e d  for by A r t i c l e s  113 a n d  238 EEC T r e a t y  a n d  the p r i n c i p l e  

that e ach of the C o m m u n i t y  i n s t i t u t i o n s  has to act w i t h i n  the 

c o m p e t e n c e s  c o n f e r r e d  on it led the m a j o r i t y  of legal w r i t e r s  to 

a s s e r t  t h a t  the C o m m u n i t y  may act o n l y  w i t h i n  the l i m i t s  of its

e x p l i c i t  e x t e r n a l  c o m p e t e n c e s  (21). Yet, w h e n  c a l l e d  u pon for the

f i r s t  t i m e  to c o n s i d e r  this issue, the ECJ di d  not f o l l o w  this 

r e s t r i c t i v e  i n t e r p r e t a t i o n :

In M a r c h  1970 the C ouncil of t h e  EC d e c i d e d  on t h e  n e g o t i a t i o n
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and c o n c l u s i o n  of a new " E u r o p e a n  A g r e e m e n t  c o n c e r n i n g  the work of 

c r e w s  of v e h i c l e s  e n g a g e d  in i n t e r n a t i o n a l  road t r a n s p o r t "  (ERTA), 

w h i c h  was to be n e g o t i a t e d  by the M e m b e r  S t ates w i t h i n  the f r a m e 

work of the U n i t e d  N a t i o n s  E c o n o m i c  C o m m i s s i o n  for Europe. In May 

1970 the C o m m i s s i o n  b r o u g h t  an a c t i o n  under A r t i c l e  173 EEC Treaty 

a g a i n s t  the Council for an a n n u l m e n t  of the r e s p e c t i v e  Council 

p r o c e e d i n g s .  It s u b m i t t e d  that the n e g o t i a t i o n  and c o n c l u s i o n  of 

the ERTA, i n v o l v i n g  as it did a m a t t e r  c o m i n g  w i t h i n  the C o m m u n i 

t y ' s  c o m m o n  t r a n s p o r t  p olicy, c o u l d  no l o n g e r  be c a r r i e d  out by 

the M e m b e r s  S t ates but o n l y  by the C o m m u n i t y  (22). In its j u d g m e n t  

of 3 1 M a r c h  197 1, the ECJ a c k n o w l e d g e d  t hat "the C o m m u n i t y  e n j o y s  

the c a p a c i t y  to e s t a b l i s h  c o n t r a c t u a l  links w i t h  t h i r d  c o u n t r i e s  

o v e r  the w h o l e  f i e l d  of o b j e c t i v e s  d e f i n e d  in Part One of the 

T r e a t y " .  It p o i n t e d  out that "such a u t h o r i t y  a r i s e s  not o nly f r o m  

an e x p r e s s  c o n f e r m e n t  by the T r e a t y  (...) but may e q u a l l y  f l o w  

f r o m  o t h e r  p r o v i s i o n s  of the T r e a t y  and f r o m  m e a s u r e s  a d o p t e d ,  w i 

t h i n  the f r a m e w o r k  of th o s e  p r o v i s i o n s ,  by the C o m m u n i t y  i n s t i t u 

ti o n s " .  "In p a r t i c u l a r ,  e ach t i m e  the C o m m u n i t y ,  w i t h  a v iew to 

i m p l e m e n t i n g  a c o m m o n  p o l i c y  e n v i s a g e d  by the T reaty, a d o p t s  p r o 

v i s i o n s  l a y i n g  d o w n  c o m m o n  ru l e s  (...)", the C o u r t  a rgued, "the 

C o m m u n i t y  a l o n e  is in a p o s i t i o n  t o  a s s u m e  and c a r r y  out c o n t r a c 

tual o b l i g a t i o n s  t o w a r d s  t h i r d  c o u n t r i e s  a f f e c t i n g  the w h o l e  s p h e 

re of a p p l i c a t i o n  of the C o m m u n i t y  legal s y s t e m . "  It c o n c l u d e d  

t h a t  "the s y s t e m  of internal C o m m u n i t y  m e a s u r e s  may not t h e r e f o r e  

be s e p a r a t e d  f r o m  t h a t  of e x t e r n a l  r e l a t i o n s "  (23).

E R T A  was a p i o n e e r  j u d g m e n t .  A l t h o u g h  th e  e x p r e s s i o n  " i m p l i e d  

c o m p e t e n c e "  or " p o w e r "  d o e s  not a p p e a r  in t h a t  j u d g m e n t ,  it e s t a 

b l i s h e d  the C o u r t ' s  d o c t r i n e  of i m p l i e d  c o m p e t e n c e s ,  h o l d i n g  that 

the C o m m u n i t y ' s  c o m p e t e n c e s  in c o m m o n  p o l i c y  a r e a s  is p a r a l l e l e d  

(or " m i r r o r e d " )  by the d e v e l o p m e n t  of its e x c l u s i v e  e x t e r n a l  c o m 

p e t e n c e s  (24). T h i s  d o c t r i n e  of p a r a l l e l i s m  was c o n f i r m e d  a n d  c l a 

r i f i e d  by f u r t h e r  c a s e - l a w  of t h e  ECJ:

In O p i n i o n  1/75, d e l i v e r e d  on the C o m m u n i t y ' s  c o m p e t e n c e  t o  p a r 

t i c i p a t e  in an " u n d e r s t a n d i n g "  e s t a b l i s h e d  in th e  f r a m e w o r k  of 

O E C D  r e g a r d i n g  local c o s t  s t a n d a r d s  in c o n n e c t i o n  w i t h  the g r a n 

t i n g  of e x p o r t  c r e d i t s ,  the C o u r t  g a v e  a b r o a d  I n t e r p r e t a t i o n  of 

the c o m m o n  c o m m e r c i a l  p o l i c y  p r o v i d e d  f o r  by t h e  EEC T r e a t y .  The
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Co u r t  held that the fi e l d  of c o m m o n  comme r c i a l  p o l i c y  n e c e s s a r i l y  

c o v e r s  a l s o  m a t t e r s  of e x p o r t  credi t s ,  since "in fact, such m e a s u 

res c o n s t i t u t e  an imp o r t a n t  e l e m e n t  of c o m m e r c i a l  policy, that 

c o n c e p t  h a v i n g  the same c o n t e n t  w h e t h e r  it is a p p l i e d  in the c o n 

text of the i n t e r n a t i o n a l  a c t i o n  of a State or to that of the C o m 

m u n i t y " .  A r g u i n g  that a comme r c i a l  p o l i c y  "is in fact made up by 

the c o m b i n a t i o n  and i n t e r a c t i o n  of internal and external m e a s u 

res", the C o u r t  w ent on to say that "the c o m m o n  comme r c i a l  policy 

is a b o v e  all the o u t c o m e  of a p r o g r e s s i v e  d e v e l o p m e n t  ba s e d  upon 

s p e c i f i c  m e a s u r e s  w h i c h  may refer w i t h o u t  d i s t i n c t i o n  to ' a u t o n o 

mous' and external a s p e c t s  of that p o l i c y  and w h i c h  do not n e c e s 

s a r i l y  p r e s u p p o s e ,  by the f act that they are link e d  to fi e l d  of 

the c o m m o n  c o m m e r c i a l  po l i c y ,  the e x i s t e n c e  of a large b ody of r u 

les, but c o m b i n e  g r a d u a l l y  to f o r m  that body" (25). O p i n i o n  1/75 

m a k e s  it clear, t h e r e f o r e ,  t hat the c o n c l u s i o n  of an intern a t i o n a l  

a g r e e m e n t  by the C o m m u n i t y  does not n e c e s s a r i l y  have to be p r e c e 

ded by internal C o m m u n i t y  l e g i s l a t i o n  in the same field and that, 

in any case, the c o n c e p t  of " c o m mercial p o l i c y "  c a n n o t  be i n t e r 

p r e t e d  m o r e  n a r r o w l y  in the c a s e  of the C o m m u n i t y ' s  c o m m o n  c o m m e r 

cial p o l i c y  t han in the c o n t e x t  of the i n t e r n a t i o n a l  a c t i o n  of a 

St a t e  (26).

In the K r a m e r  case, w h i c h  c ame up by r e q u e s t  for a p r e l i m i n a r y  

r u l i n g  by a D u t c h  c o u r t  in 1976, the q u e s t i o n  of the scope of the 

C o m m u n i t y ' s  exter n a l  c o m p e t e n c e s  was r a i s e d  in c o n n e c t i o n  w ith the 

c o n s e r v a t i o n  of the b i o l o g i c a l  r e s o u r c e s  of the sea. Some D u t c h  

f i s h e r m e n ,  w h o  w e r e  b e i n g  p r o s e c u t e d  for e x t e n d i n g  their f i s h i n g  

q u o t a s  f i x e d  by the N e t h e r l a n d s  in a c c o r d a n c e  w i t h  d e c i s i o n s  t a k e n  

in the f r a m e w o r k  of the N o r t h - E a s t  A t l a n t i c  F i s h e r i e s  C o n v e n t i o n  

( N E A F C ) , q u e s t i o n e d  the right of D u t c h  a u t h o r i t i e s  to i m p l e m e n t  

t h e s e  d e c i s i o n s  since, in t h e i r  o p i n i o n ,  the m a t t e r  had in the 

m e a n t i m e  p a s s e d  i n t o  to the s p h e r e  of C o m m u n i t y * c o m p e t e n c e . The 

ECJ had to g i v e  a r u l i n g  r e q u e s t e d  on t h e  b a s i s  of A r t i c l e  177 EEC 

T r e a t y  by the D u t c h  ju d g e  as to w h e t h e r  the C o m m u n i t y  a l o n e  had 

a u t h o r i t y  to e n t e r  i n t o  i n t e r n a t i o n a l  c o m m i t m e n t s  in the f i e l d  of 

p r o t e c t i o n  of f i s h i n g  g r o u n d s  (27). In its j u d g m e n t  the C o u r t  r e 

f i n e d  the p r i n c i p l e s  of the E R T A  j u d g m e n t  by d e c l a r i n g  t h a t  the 

C o m m u n i t y ' s  " a u t h o r i t y  to e n t e r  i n t o  i n t e r n a t i o n a l  c o m m i t m e n t s
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(...) a r i s e s  not o n l y  f r o m  an e x p r e s s  c o n f e r m e n t  by the Treaty, 

but may e q u a l l y  f l o w  i m p l i c i t l y  f r o m  ot h e r  p r o v i s i o n s  of the 

Treaty, f r o m  the Act of A c c e s s i o n ,  and f r o m  m e a s u r e s  a dopted, 

w i t h i n  the f r a m e w o r k  of th o s e  p r o v i s i o n s ,  by the C o m m u n i t y  i n s t i 

t u t i o n s "  (28). The Co u r t  p o i n t e d  out that, a c c o r d i n g  to the EEC 

T reaty, f i s h e r i e s  c ome under the c o m m o n  a g r i c u l t u r a l  p o l i c y  and 

that A r t i c l e  102 of the Act of A c c e s s i o n  had e x p l i c i t l y  r e a f f i r 

med the C o m m u n i t y ' s  c o m p e t e n c e  to e n s u r e  p r o t e c t i o n  of the f i s h i n g  

g r o u n d s  and c o n s e r v a t i o n  of the b i o l o g i c a l  r e s o u r c e s  of the sea. 

Si n c e  the o nly e f f e c t i v e  and e q u i t a b l e  way to e n s u r e  the c o n s e r v a 

tion of t h e s e  r e s o u r c e s  is by an i n t e r n a t i o n a l  a g r e e m e n t ,  the 

C o u r t  c o n c l u d e d ,  "it f o l l o w s  f r o m  the very d u t i e s  and p o w e r s  w h ich 

C o m m u n i t y  law has e s t a b l i s h e d  and a s s i g n e d  to the i n s t i t u t i o n s  of 

the C o m m u n i t y  on the internal level t hat the C o m m u n i t y  has a u t h o 

ri t y  to e n t e r  i n t e r n a t i o n a l  c o m m i t m e n t s  for the c o n s e r v a t i o n  of 

the r e s o u r c e s  of the sea" (29). The C o u r t  t h e r e w i t h  a c k n o w l e d g e d  

not o n l y  o n c e  a g a i n  the p r i n c i p l e  that the C o m m u n i t y ' s  external 

c o m p e t e n c e s  may be l e g a l l y  f o u n d e d  on an i m p l i e d  g r a n t  of c o m p e 

t e n c e s ,  but a l s o  t hat in o r d e r  to be e f f e c t i v e l y  and e q u i t a b l y  

e x e r c i s e d ,  the C o m m u n i t y ' s  internal c o m p e t e n c e  r e q u i r e s  a c a p a c i 

ty of e x t e r n a l  a c t i o n  of the C o m m u n i t y .  C o n s e q u e n t l y ,  the C o m m u 

n i t y ' s  i m p l i e d  e x t e r n a l  c o m p e t e n c e s  d o  not f o l l o w  s i m p l y  f r o m  the 

C o m m u n i t y ' s  e x e r c i s e  of its internal c o m p e t e n c e s ,  but f r o m  the n e 

c e s s a r i l y  e x t e r n a l  d i m e n s i o n  of the m e a s u r e s  to be t a k e n  in o r d e r  

t o  a t t a i n  an o b j e c t i v e  for w h i c h  inter n a l  C o m m u n i t y  law has a s 

s i g n e d  " d u t i e s  a n d  p o w e r s "  to C o m m u n i t y  i n s t i t u t i o n s  (30).

In O p i n i o n  1/78, d e l i v e r e d  on the C o m m u n i t y ' s  c o m p e t e n c e  to e n 

te r  the D r a f t  A g r e e m e n t  e s t a b l i s h i n g  a E u r o p e a n  L a y i n g - u p  Fund for 

I n l a n d  W a t e r w a y  V e s s e l s ,  the C o u r t ,  r e c a l l i n g  its j u d g m e n t  in K r a 

mer, r e i t e r a t e d  t h a t  the C o m m u n i t y ' s  " a u t h o r i t y  t o  e n t e r  i n t o  i n 

t e r n a t i o n a l  c o m m i t m e n t s  may not o n l y  a r i s e  f r o m  an e x p r e s s  a t t r i 

b u t i o n  by the T r e a t y ,  b u t  ma y  e q u a l l y  f l o w  i m p l i c i t l y  f r o m  its 

p r o v i s i o n s " .  The C o u r t  w e n t  on to say t h a t  it had c o n c l u d e d  'inter 

alia' t h a t  " w h e n e v e r  C o m m u n i t y  la w  has c r e a t e d  f o r  t h e  i n s t i t u t i 

on s  of the C o m m u n i t y  p o w e r s  w i t h i n  its inter n a l  s y s t e m  for the 

p u r p o s e  of a t t a i n i n g  a s p e c i f i c  o b j e c t i v e ,  th e  C o m m u n i t y  has a u 

t h o r i t y  to e n t e r  I n t o  th e  i n t e r n a t i o n a l  c o m m i t m e n t s  n e c e s s a r y  for
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the a t t a i n m e n t  of that o b j e c t i v e  even in the a b s e n c e  of an express 

p r o v i s i o n  in that c o n n e x i o n " .  The Court ad d e d  that "this is p a r t i 

c u l a r l y  so in all ca s e s  in wh i c h  internal power has al r e a d y  been 

used in or d e r  to adopt m e a s u r e s  wh i c h  come w i t h i n  the a t t a i n m e n t  

of c o m m o n  p o l i c i e s " .  Howev e r ,  the Co u r t  a l s o  e m p h a s i z e d  that a 

virtual c o m p e t e n c e  of this kind is "not l imited to that e v e n t u a l i 

ty" (31). The p r e v i o u s  c a s e - l a w  of the ECJ had left open the q u e s 

tion w h e t h e r  an external c o m p e t e n c e  of the C o m m u n i t y  may a l s o  be 

r e c o g n i z e d  in a r e a s  wh e r e  no c o m m o n  p o l i c y  e x i s t s  and in cases 

w h e r e  the C o m m u n i t y ,  t h o u g h  h a v i n g  internal c o m p e t e n c e s ,  has not 

yet c o v e r e d  the f i e l d  by internal m e a s u r e s .  O p i n i o n  1/76 makes it 

d e f i n i t e l y  cl e a r  that the C o m m u n i t y ' s  external c o m p e t e n c e  may be 

i m p l i c i t l y  d e d u c e d  f r o m  any T r e a t y  p r o v i s i o n ,  not only in a reas 

of c o m m o n  p olicy, but a l s o  in all c a s e s  wh e r e  an internal c o m p e 

te n c e  has b e e n  e s t a b l i s h e d  for the p u r p o s e  of a t t a i n i n g  a " s p e c i 

fic o b j e c t i v e " ,  e v e n  if the C o m m u n i t y  has not yet e x e r c i s e d  this 

c o m p e t e n c e  for internal p u r p o s e s  (32).

The K r a m e r  j u d g m e n t  and O p i n i o n  1/76 have a l s o  c o n t r i b u t e d  to 

the d e v e l o p m e n t  of the C o m m u n i t y ' s  c o m p e t e n c e  to p a r t i c i p a t e  in 

i n t e r n a t i o n a l  o r g a n i z a t i o n s  and in t h e i r  c r e a t i o n :  It has a l r e a d y  

b e e n  m e n t i o n e d  that the T r e a t y  says n o t h i n g  at all on the p a r t i c i 

p a t i o n  of the C o m m u n i t y  in i n t e r n a t i o n a l  o r g a n i z a t i o n s .  In the 

K r a m e r  j u d g m e n t  the ECJ i m p l i c i t l y  but u n e q u i v o c a l l y  a c k n o w l e d g e d  

the C o m m u n i t y ' s  right to p a r t i c i p a t e  in i n t e r n a t i o n a l  o r g a n i z a 

ti o n s  in s t a t i n g  that the M e m b e r  S t a t e s  have a "duty to use all 

the p o l i t i c a l  an d  legal m e a n s  at t h e i r  dispo s a l  in o r d e r  to e n s u r e  

the p a r t i c i p a t i o n  of the C o m m u n i t y  in the [ N o r t h - E a s t  A t l a n t i c  F i 

sh e r i e s ]  C o n v e n t i o n  and in o t h e r  s i m i l a r  a g r e e m e n t s "  (33). In O p i 

nion 1/76 th e  C o u r t  t h e n  a l s o  r e c o g n i z e d  the C o m m u n i t y ' s  ri g h t  to 

p a r t i c i p a t e  in the c r e a t i o n  of i n t e r n a t i o n a l  o r g a n i z a t i o n s :  It 

held that the C o m m u n i t y  is e n t i t l e d  - in the f r a m e w o r k  of the c o m 

m o n  t r a n s p o r t  p o l i c y  - not o n l y  t o  e n t e r  i n t o  c o n t r a c t u a l  links 

w i t h  a t h i r d  c o u n t r y  b u t  a l s o  "to c o o p e r a t e  w i t h  t hat c o u n t r y  in 

s e t t i n g  up an a p p r o p r i a t e  o r g a n i s m "  s uch as th e  E u r o p e a n  L a y i n g - u p  

Fund for I n l a n d  W a t e r w a y  V e s s e l s .  T h i s  i n c l u d e s ,  as the C o u r t  e x 

p r e s s l y  a d d e d ,  c o o p e r a t i o n  "for the p u r p o s e  of g i v i n g  th e  o r g a n s  

of s uch an i n s t i t u t i o n  a p p r o p r i a t e  p o w e r s  of d e c i s i o n  a n d  for the
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p u r p o s e  of d e f i n i n g  (...) the nature, e l a b o r a t i o n ,  i m p l e m e n t a t i o n  

and e f f e c t s  of the p r o v i s i o n s  to be a d o p t e d  w i t h i n  such a f r a m e 

work" (34). This leaves n o . d o u b t  ab o u t  the C o m m u n i t y ' s  right to 

p a r t i c i p a t e  in all a s p e c t s  of the life of i n t e r n a t i o n a l  o r g a n i z a 

ti o n s  and fills the gap w h i c h  h i t h e r t o  e x i s t e d  in the Treaty.

H o w e v e r ,  p a r t i c i p a t i o n  in and c r e a t i o n  of i n t e r n a t i o n a l  o r g a n i 

z a t i o n s  m ust be c o n s i s t e n t  w ith the p r i n c i p l e s  of the EEC Treaty. 

This a g a i n  f o l l o w s  f r o m  O p i n i o n  1/76: The C o u r t  th e r e  d e c l a r e d  s e 

veral s t r u c t u r a l  an d  o p e r a t i o n a l  a s p e c t s  of the L a y i n g - U p  Fund to 

be i n c o m p a t i b l e  w i t h  the T r e a t y  b e c a u s e  of the e x c l u s i o n  of a s p e 

c i f i c  M e m b e r  State, the p o w e r  r e s e r v e d  to c e r t a i n  M e m b e r  S t ates to 

t ake no p art in m a t t e r s  of a c o m m o n  p o l i c y  and the special p r e r o 

g a t i v e s  r e s e r v e d  to c e r t a i n  S t a t e s  in the F u n d ' s  d e c i s i o n  m a k i n g
%

by d e r o g a t i o n  f r o m  the C o m m u n i t y ' s  c o n c e p t s  of a d o p t i o n  of d e c i s i 

ons w i t h i n  a c o m m o n  p o l i c y  (35).

Any d i s c u s s i o n  of the C o m m u n i t y ' s  i m p l i e d  c o m p e t e n c e s  w o u l d  be 

i n c o m p l e t e  w i t h o u t  a c o n s i d e r a t i o n  of A r t i c l e  235 EEC Treaty, and 

t his for t w o  r e a s o n s :  The f i r s t  is t hat the ECJ has e x p r e s s l y  

a c k n o w l e d g e d  in the E R T A  j u d g m e n t  t h a t  A r t i c l e  235 " e m p o w e r s  the 

Cou n c i l  to take any ' a p p r o p r i a t e  m e a s u r e s '  a l s o  in the s p h e r e  of 

e x t e r n a l  r e l a t i o n s "  (36). The s e c o n d  is t h a t  b o t h  the r e a s o n i n g  

of th e  C o u r t  in O p i n i o n  1/76 and the w o r d i n g  of A r t i c l e  235 e s t a 

b l i s h  as a c o n d i t i o n  for the a t t r i b u t i o n  of an i m p l i e d  c o m p e t e n c e  

the n e c e s s i t y  of an a c t i o n  by the C o m m u n i t y  in o r d e r  to a t t a i n  one 

of its o b j e c t i v e s .

A r t i c l e  235 e m p o w e r s  the C o u n c i l ,  if in the c o u r s e  of o p e r a t i o n  

of the c o m m o n  m a r k e t  an " a c t i o n  by the C o m m u n i t y  s h o u l d  p r o v e  n e 

c e s s a r y  t o  a t t a i n  (...) o n e  of t h e  o b j e c t i v e s  of t h e  C o m m u n i t y  and 

th i s  T r e a t y  has not p r o v i d e d  the n e c e s s a r y  p o w e r s " ,  to take, a c 

t i n g  u n a n i m o u s l y ,  the a p p r o p r i a t e  m e a s u r e s  u p o n  a p c o p o s a l  f r o m  

th e  C o m m i s s i o n  a n d  a f t e r  h a v i n g  c o n s u l t e d  the E u r o p e a n  P a r l i a m e n t .  

B e c a u s e  of its l a r g e  s c o p e  a n d  the r e q u i r e d  u n a n i m i t y  in th e  C o u n 

cil A r t i c l e  235 has on m a n y  o c c a s i o n s  b e e n  c h o s e n ,  by i t s e l f  or 

t o g e t h e r  w i t h  o t h e r  T r e a t y  p r o v i s i o n s ,  as legal b a s i s  for C o m m u n i 

ty a g r e e m e n t s  (37). L ike the d o c t r i n e  of i m p l i e d  c o m p e t e n c e s ,  A r 

t i c l e  235 o f f e r s  s u p p l e m e n t a r y  m e a n s  of a c t i o n  f o r  t h e  C o m m u n i t y
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in c a s e s  in w h i c h  the T r e a t y  has not e x p r e s s l y  p r o v i d e d  the n e c e s 

sary c o m p e t e n c e s  for the a t t a i n m e n t  of a c e r t a i n  objective.

Howev e r ,  the p o s s i b i l i t y  of i m p l i e d  external c o m p e t e n c e s  being 

c o n f e r r e d  upon the C o m m u n i t y  under A r t i c l e  235 should not be c o n 

f o u n d e d  with the p o s s i b l e  im p l i e d  grant of external c o m p e t e n c e  in 

terms of the i m p l i e d  p o w e r s  d o c t r i n e  of the E C J : In the field of 

external r e l a t i o n s  the d o c t r i n e  of i m p l i e d  c o m p e t e n c e s  can only 

p r o v i d e  a legal ba s i s  in ca s e s  wh e r e  the T r e a t y  or l e g i s l a t i o n  m a 

de under it have a l r e a d y  a s s i g n e d  internal c o m p e t e n c e s  ("duties 

and p o w e r s "  as it is said in the K r amer judgment) to the C o m m u n i 

ty. A r t i c l e  235 on the ot h e r  hand, can only be r e s o r t e d  to in the 

a b s e n c e  of such an e x p r e s s  gr a n t  of c o m p e t e n c e  (38). Such an e x 

p r e s s  g r a n t  of c o m p e t e n c e  is still a bsent, for i n stance, in the 

s p h e r e  of d e v e l o p m e n t  p olicy, and - a p a r t  f r o m  c e r t a i n  ca s e s  of 

" a s s o c i a t i o n "  of t h i r d  c o u n t r i e s  - C o m m u n i t y  a c t i o n  in this s p h e 

re has a c t u a l l y  a l w a y s  b een b a s e d  on A r t i c l e  235. The main d i f 

f e r e n c e  b e t w e e n  the t w o  p o s s i b i l i t i e s  of an i m p l i e d  gr a n t  of e x 

ternal c o m p e t e n c e s  can t h e r e f o r e  be s u m m a r i z e d  as follows: W h e r e a s  

the d o c t r i n e  of i m p l i e d  c o m p e t e n c e s  p e r m i t s  to c r e a t e  an external 

c o m p e t e n c e  on the b a s i s  of an a l r e a d y  e x i s t i n g  internal c o m p e t e n 

ce, A r t i c l e  235 o f f e r s  the p o s s i b i l i t y  of c r e a t i n g  an external 

c o m p e t e n c e  i n d e p e n d e n t l y  f r o m  the e x i s t e n c e  of an internal c o m p e 

tenc e ,  on the sole b a s i s  of an " o b j e c t i v e "  of the C o m m u n i t y  (39). 

This d i f f e r e n c e  led A d v o c a t e  G eneral A. T r a b u c c h i  in his O p i n i o n  

in C a s e  8/73 M a s s e y  F e r g u s o n  G m b H  to the c o n v i n c i n g  r e a s o n i n g  that 

the i n c l u s i o n  of A r t i c l e  235 of the T r e a t y  d o e s  not e x c l u d e  "the 

a p p l i c a b i l i t y  of the m e t h o d  of i n t e r p r e t a t i o n  c a l l e d  'the d o c t r i n e  

of i m p l i e d  p o w e r s '  to the e x t e n t  t h a t  the r e c o g n i t i o n  of p o w e r s  of 

a c t i o n  c o n f e r r e d  on the C o m m u n i t y  is n e c e s s a r y ,  not g e n e r a l l y  to 

a t t a i n  the o b j e c t i v e s  of the Tre a t y ,  as t his rule p r o v i d e s ,  but 

m o r e  p r e c i s e l y  for the c o r r e c t  e x e r c i s e  of p o w e r s  s p e c i f i c a l l y  

c o n f e r r e d  on the C o m m u n i t y  in d e t e r m i n e d  s e c t o r s "  (40).

P u t t i n g  t o g e t h e r  t h e  j u r i s d i c t i o n  of the ECJ set out above, it 

is p o s s i b l e  to c o n c l u d e  t h a t  th e  C o m m u n i t y ' s  f o r e i g n  a f f a i r s  c o m 

p e t e n c e  may be l e g a l l y  f o u n d e d  on an i m p l i e d  g r a n t  of p o w e r  in 

t h r e e  c a s e s ,  e a c h  b e i n g  l i n k e d  to d i f f e r e n t  c o n d i t i o n s :
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A. Each time the C o m m u n i t y ,  with a view to i m p l e m e n t i n g  a c o m m o n  

p o l i c y  e n v i s a g e d  by the Treaty, a d o p t s  p r o v i s i o n s  laying down 

c o m m o n  rules ( c o n d i t i o n s  p o s e d  by the E RTA jud g m e n t ) ;

B. e ach time an internal C o m m u n i t y  c o m p e t e n c e  for the p u r p o s e  of 

a t t a i n i n g  a s p e c i f i c  o b j e c t i v e  e x i s t s  in c o n j u n c t i o n  with the 

n e c e s s i t y  to e n t e r  an i n t e r n a t i o n a l  c o m m i t m e n t  for the a t t a i n 

ment of this s p e c i f i c  o b j e c t i v e  ( c o n d i t i o n s  p o s e d  by the Kramer 

j u d g m e n t  and O p i n i o n  1/76);

C. each time an exter n a l  a f f a i r s  a c t i o n  by the C o m m u n i t y  pro v e s  

n e c e s s a r y  to a t t a i n  one of the general o b j e c t i v e s  of the C o m m u 

nity and the T r e a t y  has not p r o v i d e d  the n e c e s s a r y  c o m p e t e n c e s  

( c o n d i t i o n s  p o s e d  by A r t i c l e  235).

T his m a k e s  it c l e a r  that - a p a r t  f r o m  the special c a s e  under A r 

t i c l e  235 - the u n d e r l y i n g  p r i n c i p l e  of the C o m m u n i t y ' s  i m p l i e d  

e xter n a l  c o m p e t e n c e s  is one of p a r a l l e l i s m ,  the internal c o m p e t e n 

ces b e i n g  p a r a l l e l e d  by the exter n a l  c o m p e t e n c e s .  Since the limits 

of internal C o m m u n i t y  c o m p e t e n c e  ca n  ne v e r  be f i n a l l y  settled, 

t h i s  p a r a l l e l i s m  m e a n s  that the sc o p e  of C o m m u n i t y  e x t e r n a l  c o m 

p e t e n c e  g r o w s  in the same m e a s u r e  as the C o m m u n i t y  e x t e n d s  its 

s p h e r e  of a c t i v i t y  and t hat in t his se n s e  C o m m u n i t y  exter n a l  c o m 

p e t e n c e  is i n d e f i n i t e  and e v o l u t i v e .  As a re s u l t ,  the internal 

m a r k e t  p r o g r a m m e  a n d  the new inter n a l  c o m p e t e n c e s  the SEA has e x 

p l i c i t l y  c o n f e r r e d  upon the C o m m u n i t y  in the f i e l d s  of e c o n o m i c  

a n d  m o n e t a r y  c o o p e r a t i o n ,  r e s e a r c h  a n d  t e c h n o l o g i c a l  d e v e l o p m e n t  

as well as e n v i r o n m e n t a l  p r o t e c t i o n  will c e r t a i n l y  a l s o  c o n t r i b u 

te t o  an e n l a r g e m e n t  of the C o m m u n i t y ' s  i m p l i e d  e x t e r n a l  c o m p e t e n 

ce s  .

T h e r e  c a n  be no d o u b t  t h a t  the d o c t r i n e  of i m p l i e d  c o m p e t e n c e s  

has p r o v i d e d ,  a n d  still p r o v i d e s ,  c o n s i d e r a b l e  i m p u l s e  for the 

c o n s t r u c t i o n  a n d  th e  d e f i n i t i o n  of the C o m m u n i t y ' s  s y s t e m  of f o 

r e i g n  a f f a i r s  a n d  e s p e c i a l l y  for th e  e x t e n s i o n  of its e x ternal 

c o m p e t e n c e s .  H o w e v e r ,  b e c a u s e  of t h e  l ack of a T r e a t y  p r o v i s i o n  

w h i c h  f o r m a l l y  e s t a b l i s h e s  t h e  p a r a l l e l i s m  of inter n a l  a n d  e x t e r -
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nal c o m p e t e n c e s  and b e c a u s e  of the i n d e f i n i t e  and e v o l u t i v e  n a t u 

re of the i m p l i e d  c o m p e t e n c e s ,  the scope of external C o m m u n i t y  

c o m p e t e n c e  c o n t i n u e s  to be an i n e x h a u s t i b l e  source of c o n f l i c t s  

b e t w e e n  the C o m m u n i t y  and the M e m b e r  States. The C o m m u n i t y ,  t h e r e 

fore, still lacks a stable and c o m p r e h e n s i v e  legal ba s i s  for e x 

ternal a c t i v i t y  c o m p a r a b l e  to that of w h i c h  n a tion states n o r m a l 

ly dis p o s e .

1.3. The n a t u r e  of the EC c o m p e t e n c e s

The EC T r e a t i e s  not only do not c o n t a i n  a d e f i n i t e  list of the 

C o m m u n i t y ' s  external c o m p e t e n c e s ,  but a l s o  do not share t h e m  out 

p r e c i s e l y  b e t w e e n  the C o m m u n i t y  and the M e m b e r  States, as is the 

c a s e  in federal S t a t e s  or S t a t e s  w h e r e  w ide a u t o n o m o u s  c o m p e t e n c e s  

are g r a n t e d  to sm a l l e r  t e r r i t o r i a l  e n t i t i e s .  Since the E RTA j u d g 

ment, the ECJ has c o n s t a n t l y  d e c l a r e d  that the n a ture of the 

C o m m u n i t y ' s  exter n a l  c o m p e t e n c e s  is e x c l u s i v e ,  w h i c h  me a n s  that 

on all external s u b j e c t - m a t t e r s  w h i c h  fall w i t h i n  th e s e  c o m p e t e n 

ces, the M e m b e r  S t a t e s  may n e i t h e r  c l a i m  nor e x e r c i s e  any c o n c u r 

rent or p a r a l l e l  c o m p e t e n c e .  The m a i n  r e a s o n s  a d v a n c e d  by the

C o u r t  in f a v o u r  of the e x c l u s i v e  n a t u r e  of external C o m m u n i t y  c o m 

p e t e n c e  are the f o l l o w i n g :

As the C o u r t  p r o c l a i m e d  in the E R T A  j u d g m e n t ,  a f t e r  the e n t r y  

i n t o  f o r c e  of c o m m o n  rules i m p l e m e n t i n g  a c o m m o n  p o l i c y  "the C o m 

m u n i t y  a l o n e  is in a p o s i t i o n  to a s s u m e  and c a r r y  out c o n t r a c t u a l  

o b l i g a t i o n s  t o w a r d s  t h i r d  c o u n t r i e s  a f f e c t i n g  the w h o l e  s p h e r e  of 

a p p l i c a t i o n  of th e  C o m m u n i t y  legal s y s t e m "  (41). In the same j u d g 

ment, o n e  f i n d s  a f u r t h e r  f u n d a m e n t a l  reason: C o m m u n i t y  p o w e r s  to 

n e g o t i a t e  a n d  c o n c l u d e  the E R T A  a g r e e m e n t  " e x c l u d e  the p o s s i b i l i t y  

of c o n c u r r e n t  p o w e r s  on the p a r t  of th e  M e m b e r  S tates, since any 

s t e p s  t a k e n  o u t s i d e  the f r a m e w o r k  of the C o m m u n i t y  i n s t i t u t i o n s  

w o u l d  be i n c o m p a t i b l e  w i t h  the u n i t y  of t h e  C o m m o n  M a r k e t  an d  the 

u n i f o r m  a p p l i c a t i o n  of C o m m u n i t y  law" (42).

Th e  m o s t  c a t e g o r i c a l  a f f i r m a t i o n  of th e  e x c l u s i v e  c h a r a c t e r  of

e x t e r n a l  C o m m u n i t y  c o m p e t e n c e  c a n  be f o u n d  in O p i n i o n  1/75 w h e r e
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the C o u r t  c o n s i d e r e d  it u n a c c e p t a b l e  "that, in a fi e l d  such as 

t hat g o v e r n e d  by the U n d e r s t a n d i n g  in q u e s t i o n ,  w h i c h  is c o v e r e d  

by e x p o r t  p o l i c y  and m ore g e n e r a l l y  by the c o m m o n  c o m m e r c i a l  p o l i 

cy, the M e m b e r  S t ates shou l d  e x e r c i s e  a p o w e r  c o n c u r r e n t  to that 

of the C o m m u n i t y ,  in the C o m m u n i t y  sphere and in the in t e r n a t i o n a l  

s phere". The Court of J u s t i c e ' s  r e a s o n s  were, first, that "the 

p r o v i s i o n s  of A r t i c l e  113 and 114 c o n c e r n i n g  the c o n d i t i o n s  under 

which, a c c o r d i n g  to the Treaty, a g r e e m e n t s  on c o m m e r c i a l  po l i c y  

m u s t  be c o n c l u d e d  s how c l e a r l y  that the e x e r c i s e  of c o n c u r r e n t  p o 

w e r s  by the M e m b e r  S t a t e s  and the C o m m u n i t y  in this m a t t e r  is i m 

p o s s i b l e " .  The C o u r t  w ent on s a y i n g  that "to a c c e p t  that the c o n 

t r a r y  w ere true w o u l d  a m o u n t  to r e c o g n i z i n g  that in r e l a t i o n s  with 

t h i r d  c o u n t r i e s ,  M e m b e r  S t a t e s  may a d o p t  p o s i t i o n s  w h i c h  d i f f e r  

f r o m  t h o s e  w h i c h  the C o m m u n i t y  i n t e n d s  to adopt, and w o u l d  t h e r e b y  

d i s t o r t  the i n s t i t u t i o n a l  f r a m e w o r k ,  call i nto q u e s t i o n  the mutual 

t r u s t  w i t h i n  the C o m m u n i t y  and p r e v e n t  the latt e r  f r o m  f u l f i l l i n g  

its task of the d e f e n c e  of the c o m m o n  i n t e r e s t "  (43).

The p r i n c i p l e  of the e x c l u s i v e  n a t u r e  of the C o m m u n i t y ' s  e x t e r 

nal c o m p e t e n c e s  has the d o u b l e  a d v a n t a g e  of b e i n g  p e r f e c t l y  in a c 

c o r d a n c e  w i t h  the n e c e s s i t i e s  of the unity of the C o m m o n  m a r k e t  

and the d e f e n c e  of the C o m m u n i t y ' s  c o m m o n  i n t e r e s t s  in the w o r l d  

and t hat of p r e v e n t i n g  - b e c a u s e  of its simple, s t r a i g h t f o r w a r d  

p r o h i b i t i o n  of M e m b e r  St a t e  a c t i v i t y  - c o n f l i c t s  b e t w e e n  C o m m u n i t y  

an d  M e m b e r  States' l e g i s l a t i o n  w h i c h  c o u l d  entail the in general 

e x t r e m e l y  c o m p l i c a t e  and d e l i c a t e  n e c e s s i t y  t o  r e n e g o t i a t e  c e r t a i n  

a g r e e m e n t s  (44). H o w e v e r ,  the s t r i c t  a p p l i c a t i o n  of the p r i n c i p l e  

m e e t s  w i t h  t h r e e  k i n d s  of s e r i o u s  p r a c t i c a l  p r o b l e m s :

The f i r s t  k i n d  of p r a c t i c a l  d i f f i c u l t y  a r i s e s  e v e r y  t i m e  w h e n  

M e m b e r  Sta t e s ,  a f t e r  th e  c o m i n g  i n t o  f o r c e  of the Tr e a t y ,  h ave e n 

t e r e d  or w a n t  to e n t e r  i n t o  i n t e r n a t i o n a l  o b l i g a t i o n s  in a f i e l d  

of C o m m u n i t y  c o m p e t e n c e  b e f o r e  the C o m m u n i t y  has p r e - e m p t e d  this 

f i e l d  by the a d o p t i o n  of l e g i s l a t i v e  m e a s u r e s .  T h i s  is a p r o b l e m  

of c o n s i d e r a b l e  r e l e v a n c e ,  s i n c e  the C o m m u n i t y ,  for o b v i o u s  r e a 

sons, is not In a p o s i t i o n  to e x e r c i s e  all Its e x t e r n a l  c o m p e t e n 

ce s  at on c e .  The I m p o r t a n c e  an d  t h e  e s s e n t i a l l y  t e m p o r a l  c h a r a c 
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ter of th e s e  p r a ctical d i f f i c u l t i e s ,  have in d u c e d  the Court of 

J u s t i c e  to a l l o w  d e r o g a t i o n s  f rom the e x c l u s i v e  nature of external 

C o m m u n i t y  c o m p e t e n c e :

In the ERTA judgment, the Court, after havi n g  p o i n t e d  to the 

fact that the o r i g i n  of the n e g o t i a t i o n s  on the ERTA took place 

b e f o r e  c o m p e t e n c e s  were c o n f e r r e d  upon the C o m m u n i t y  to implement 

the c o m m o n  c o m m e r c i a l  policy, d e c l a r e d  that "in c a r r y i n g  on the 

n e g o t i a t i o n s  and c o n c l u d i n g  the a g r e e m e n t  s i m u l t a n e o u s l y  in the 

m a n n e r  d e c i d e d  on by the Counc i l ,  the M e m b e r  States acted, and 

c o n t i n u e  to act, in the i n t e r e s t  and on b e h a l f  of the C o m m u n i t y  

in a c c o r d a n c e  w ith their o b l i g a t i o n s  under A r t i c l e  5 of the T r e a 

ty" (45). S i m i l a r l y  in the K r a m e r  judgment, the C o u r t  a f f i r m e d  

that "the C o m m u n i t y  not yet h a v i n g  fully e x e r c i s e d  its f u n c t i o n s  

in the mat t e r ,  (...) the M e m b e r  S t a t e s  had the p o w e r  to a s s u m e  

c o m m i t m e n t s ,  w i t h i n  the f r a m e w o r k  of the N o r t h - E a s t  A t l a n t i c  F i 

s h e r i e s  C o n v e n t i o n ,  in r e s p e c t  of the c o n s e r v a t i o n  of the b i o l o g i 

cal r e s o u r c e s  of the sea, and that c o n s e q u e n t l y  t hey had the 

right to e n s u r e  the a p p l i c a t i o n  of t h o s e  c o m m i t m e n t s  w i t h i n  the 

area of t h e i r  j u r i s d i c t i o n "  (46). The same kind of r e a s o n i n g  was 

a d v a n c e d  in C a s e  61/77, C o m m i s s i o n  v. Ireland, w i t h  r e gard to the 

p r o t e c t i o n  of the natural r e s o u r c e s  of the sea, in w h i c h  the 

C o u r t  c a m e  to the c o n c l u s i o n  that M e m b e r  S t a t e s  are e n t i t l e d  to 

t ake a p p r o p r i a t e  c o n s e r v a t i o n  m e a s u r e s  "as long as the t r a n s i t i o 

nal p e r i o d  laid d o w n  in A r t i c l e  102 of the Act of A c c e s s i o n  has 

not e x p i r e d  and the C o m m u n i t y  has not yet fu l l y  e x e r c i s e d  its p o 

wer in the m a t t e r "  (47).

The c a s e - l a w  of the ECJ has m a d e  it clear, t h e r e f o r e ,  t hat M e m 

ber S t a t e s  r e t a i n  e x t e r n a l  c o m p e t e n c e  as long as a t r a n s i t i o n a l  

p e r i o d  e n t i t l e s  M e m b e r  S t a t e s  to t a k e  m e a s u r e s  in a f i e l d  of C o m 

m u n i t y  c o m p e t e n c e  and as long as the C o m m u n i t y  has not yet s u f f i 

c i e n t l y  d e v e l o p e d  a c o m m o n  p o l i c y  by the a d o p t i o n  of c o m m o n  rules. 

In all t h e s e s  i n s t a n c e s  e x t e r n a l  C o m m u n i t y  c o m p e t e n c e  m u s t  be i n 

t e r p r e t e d  as b e i n g  o n l y  c o n c u r r e n t  to t hat of M e m b e r  S tates. H o w 

ever, it is n e c e s s a r y  to e m p h a s i z e  t h a t  th e  c o n c u r r e n t  e x t e r n a l  

c o m p e t e n c e  of t h e  M e m b e r  S t a t e s  is t r a n s i t i o n a l  in n a t u r e  - one 

ma y  e v e n  say ' p r o v i s i o n a l '  - and t h a t  a f t e r  the a d o p t i o n  of c o m m o n  

r u l e s  or a f t e r  the e x p i r a t i o n  of t h e  t r a n s i t i o n a l  p e r i o d  M e m b e r
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S t a t e s  m ust a b s t a i n  f r o m  a s s u m i n g  o b l i g a t i o n s  w h i c h  a f f e c t  the 

r e s p e c t i v e  external C o m m u n i t y  c o m p e t e n c e  or al t e r  its scope.

The seco n d  pra c t i c a l  p r o b l e m  of a strict a p p l i c a t i o n  of the 

p r i n c i p l e  of the e x c l u s i v i t y  of external C o m m u n i t y  is of a more 

p o l i t i c a l  nature: E x c l u s i v e  external C o m m u n i t y  c o m p e t e n c e  can lead 

to a s e r i o u s  pol i t i c a l  and c o n s t i t u t i o n a l  d i l e m m a  for the C o m m u n i 

ty in all c a s e s  in w h i c h  the e x e r c i s e  of this c o m p e t e n c e ,  t h o u g h  

w i d e l y  r e c o g n i z e d  as b e i n g  n e c e s s a r y ,  seems to be i m p o s s i b l e  b e 

c a u s e  the d e c i s i o n - m a k i n g  p r o c e s s  is b l o c k e d  for p o l i t i c a l  r e a s o n s  

in the C o u n c i l :  In such a s i t u a t i o n ,  on one hand, e v e r y  a t t e m p t  by 

the M e m b e r  S t a t e s  to a s s u m e  i n t e r n a t i o n a l  o b l i g a t i o n s  in the p l a c e  

of the C o m m u n i t y  i n f r i n g e s  upon the C o m m u n i t y ' s  e x c l u s i v e  external 

c o m p e t e n c e  w h e r e a s ,  on the othe r ,  any f u r t h e r  d e l a y  of C o m m u n i t y  

a c t i o n  may c o m p r o m i z e  the c o m m o n  i n t e r e s t s  of the C o m m u n i t y  or of 

some of its M e m b e r  S t a t e s  (48). The c a s e - l a w  of the ECJ has o p e n e d  

up tw o  d i f f e r e n t  w a y s  out of t h i s  p o l i t i c a l  d e a d l o c k :

In C a s e  41/76, D o n c k e r w o l e k e  v. P r o c u r e u r  de la R é p u b l i q u e ,  

w h i c h  i n v o l v e d  a F r e n c h  s y s t e m  of m o n i t o r i n g  imports, the ECJ was 

c a l l e d  upon to c o n s i d e r  ho w  far a M e m b e r  S t a t e  is e n t i t l e d  to take 

p r o t e c t i v e  m e a s u r e s  of national c o m m e r c i a l  p o l i c y  a g a i n s t  d e f l e c 

t i o n s  of trade. In its j u d g m e n t  the C o u r t  r e c o g n i z e d  t hat the a b 

se n c e  of a f u l l y  a c h i e v e d  C o m m u n i t y  c o m m e r c i a l  p o l i c y  c a n  m a i n t a i n  

d i f f e r e n c e s  in c o m m e r c i a l  p o l i c y  b e t w e e n  the M e m b e r  S t a t e s  " c a p a b 

le of b r i n g i n g  a b o u t  d e f l e c t i o n s  of t r a d e  or c a u s i n g  e c o n o m i c  d i f 

f i c u l t i e s  in c e r t a i n  M e m b e r  S t a t e s " .  It p o i n t e d  ou t  t hat A r t i c l e  

115 EEC T r e a t y  wa s  i n t e n d e d  to r e s o l v e  d i f f i c u l t i e s  of t h i s  kind 

by g i v i n g  t o  the C o m m i s s i o n  the p o w e r  to a u t h o r i z e  M e m b e r  S t a t e s  

to t a k e  the n e c e s s a r y  p r o t e c t i v e  m e a s u r e s .  W i t h  r e g a r d  to t h e s e  

m e a s u r e s ,  the C o u r t  e m p h a s i z e d  h o w e v e r  t h a t  "as full r e s p o n s i b i l i 

ty in m a t t e r  of c o m m e r c i a l  p o l i c y  w a s  t r a n s f e r r e d  t o  t h e  C o m m u n i t y  

by m e a n s  of A r t i c l e  113 (1) m e a s u r e s  of c o m m e r c i a l  p o l i c y  of a n a 

tional c h a r a c t e r  ar e  o n l y  p e r m i s s i b l e  a f t e r  the en d  of the t r a n s i 

tional p e r i o d  by y i r t u e  of s p e c i f i c  a u t h o r i z a t i o n  by the C o m m u n i 

ty" (49). T h i s  m e a n s  t h a t  in o r d e r  to t a k e  m e a s u r e s  to p r o t e c t  a 

n a t i o n a l  c o m m e r c i a l  p o l i c y ,  a M e m b e r  S t a t e  has t o  o b t a i n  a d o u b l e  

a u t h o r i z a t i o n :  it needs, f i r s t l y ,  an a u t h o r i z a t i o n  of t h e  C o m m u n l -

3 1



ty (Council on proposal of the C o m m i s s i o n )  to have this policy 

and, secondly, an a u t h o r i z a t i o n  of the C o m m i s s i o n  to pro t e c t  that 

p o l i c y  under A r t i c l e  115. F u r t h e r  c a s e - l a w  of the Co u r t  and C o m m u 

nity p r a c t i c e  have c o n f i r m e d  the n e c e s s i t y  of such a d o u b l e  autho- 

ri zation (50) .

In Case 804/79, C o m m i s s i o n  v. Unit e d  Kingdom, the ECJ had to d e 

cide w h e t h e r  the Unit e d  K i n g d o m  had f a i l e d  to fulfil its o b l i g a t i 

ons under the T r e a t y  by app l y i n g ,  af t e r  a f a i l u r e  to act of the 

C o u n c i l ,  u nilateral m e a s u r e s  for the c o n s e r v a t i o n  of the natural 

r e s o u r c e s  of the sea. In its J u d g m e n t ,  the Court, havi n g  r e gard to 

the i n a c t i o n  by the C o u n c i l ,  a c k n o w l e d g e d  that - a l t h o u g h  "the 

t r a n s f e r  to the C o m m u n i t y  of p o w e r s  in this m a t t e r  b e i n g  total and 

d e f i n i t i v e "  - it c a n n o t  be m ade " e n t i r e l y  i m p o s s i b l e  for the M e m 

ber S t a t e s  to a m e n d  the e x i s t i n g  c o n s e r v a t i o n  m e a s u r e s  in c a s e  of 

need o w i n g  to the d e v e l o p m e n t  of the r e l e v a n t  b i o l o g i c a l  and t e c h 

n o logical fa c t s  in t his s phere" (51). H o w e v e r ,  the Co u r t  e m p h a s i 

zed that "b e f o r e  a d o p t i n g  such m e a s u r e s  the M e m b e r  State c o n c e r n e d  

is r e q u i r e d  to seek the approval of the C o m m i s s i o n ,  w h i c h  m ust be 

c o n s u l t e d  at all s t a g e s  of the p r o c e d u r e " .  On these grounds, the 

C o u r t  c a m e  to the c o n c l u s i o n  that, as the c o n s e r v a t i o n  of r e s o u r 

ces "is a f i e l d  r e s e r v e d  to the p o w e r s  of the C o m m u n i t y ,  w i t h i n  

w h i c h  M e m b e r  S t a t e s  may h e n c e f o r t h  act only as t r u s t e e s  of the 

c o m m o n  i n t e r e s t ,  a M e m b e r  S t a t e  c a n n o t  t h e r e f o r e ,  in the a b s e n c e  

of a p p r o p r i a t e  a c t i o n  on the p a r t  of the C o u n c i l ,  b r i n g  i nto f o r c e  

any i n t e r i m  c o n s e r v a t i o n  m e a s u r e s  w h i c h  may be r e q u i r e d  by the s i 

t u a t i o n  e x c e p t  as p a r t  of a p r o c e s s  of c o l l a b o r a t i o n  w ith the C o m 

m i s s i o n  an d  w i t h  d u e  r e g a r d  to th e  general task of s u p e r v i s i o n  

w h i c h  A r t i c l e  155 (...) g i v e s  t o  the C o m m i s s i o n "  (52).

T h e  r e s u l t  of th e  D o n c k e r w o l c k e  C a s e  is that the C o m m u n i t y ,  

in c a s e  a n a t i o n a l  c o m m e r c i a l  p o l i c y  is t h r e a t e n e d  by t r a d e  d e 

f l e c t i o n s  a n d  the C o m m u n i t y  is at t h i s  t i m e  n o t h i n  a p o s i t i o n  to 

r e m e d y  t o  t h i s  s i t u a t i o n ,  may d e l e g a t e  to M e m b e r  S t a t e s  some a s 

p e c t s  of the e x e r c i s e  of its e x c l u s i v e  c o m p e t e n c e  in the s p h e r e  of 

c o m m e r c i a l  p o l i c y  by v i r t u e  of a " s p e c i f i c  a u t h o r i z a t i o n " .  Such a 

d e l e g a t i o n  b e i n g  an e x c e p t i o n a l  o n e  e x p r e s s l y  p r o v i d e d  for by the 

T r e a t y ,  it d o e s  not a f f e c t  the c o n s t i t u t i o n a l l y  e x c l u s i v e  nature 

of t h e  C o m m u n i t y ' s  c o m p e t e n c e  in t h i s  sphere. T h i s  f i r s t  way o p e -
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ned by the ECJ out of the d i l e m m a  w h i c h  m i g h t  a r i s e  f r o m  a failure 

to act of the C o m m u n i t y  is t h e r e f o r e  p e r f e c t l y  c o n s i s t e n t  w ith the 

p r i n c i p l e  of e x c l u s i v e  external C o m m u n i t y  c o m p e t e n c e .  A c c o r d i n g  to 

C ase 804/79, in c ase of a f a i l u r e  of the C o m m u n i t y  to act, Member 

S t a t e s  may take i n t e r i m  c o n s e r v a t i o n  m e a s u r e s  e ven w i t h o u t  a s p e c i 

fic a u t h o r i z a t i o n  of the C o m m u n i t y ,  p r o v i d e d  they c o n s u l t  the C o m 

m i s s i o n  and seek its approval b e f o r e h a n d .  Since this gi v e s  the C o m 

m i s s i o n  a d e t e r m i n i n g  role s i m i l a r  to the one it has by v i rtue of 

A r t i c l e  115, the p r i n c i p l e  of the e x c l u s i v i t y  of C o m m u n i t y  c o m p e 

t e n c e  is, again, not a f f e c t e d  (53). T his is, however, not the case 

w i t h  r e g a r d  to a n o t h e r  p o s s i b i l i t y  of national m e a s u r e s  in the 

s p h e r e  of c o m m e r c i a l  p olicy, c r e a t e d  by the C o u r t  in C ase 174/84, 

Bulk Oil :

In t his c a s e  the C o u r t  was r e f e r r e d  to by the C o m m e r c i a l  C o u r t  

of the Q u e e n ' s  B e n c h  D i v i s i o n  of the ( B ritish) H i g h  C o u r t  of J u s 

tice for a p r e l i m i n a r y  r u l i n g  un d e r  A r t i c l e  177 EEC T reaty. It had 

to a n s w e r  a n u m b e r  of q u e s t i o n s  w i t h  a v i e w  to a s s e s s  the v a l i d i t y  

f r o m  the p o i n t  of v i e w  of C o m m u n i t y  law of the p o l i c y  a p p l i e d  by 

the U n i t e d  K i n g d o m  in 1981 of q u a n t i t a t i v e  r e s t r i c t i o n s  on the e x 

p o r t  of c r u d e  oil to n o n - m e m b e r  c o u n t r i e s ,  in t h i s  c a s e  Israel. In 

the j u d g m e n t ,  th e  C o urt, r e c a l l i n g  its r e a s o n i n g  in O p i n i o n  1/75, 

e m p h a s i z e d  that A r t i c l e  113 p r o h i b i t s  the "general e x c l u s i o n ,  as a 

m a t t e r  of p r i n c i p l e ,  of c e r t a i n  p r o d u c t s  f r o m  the f i e l d  of a p p l i 

c a t i o n  of the c o m m o n  c o m m e r c i a l  p o l i c y”. H o w e v e r ,  it took the view 

t h a t  t his d o e s  not a f f e c t  the C o u n c i l ' s  d i s c r e t i o n  to e x c l u d e ,  "on 

a t r a n s i t i o n a l  b a s i s " ,  c e r t a i n  p r o d u c t s  f r o m  the c o m m o n  r u l e s  on 

e x p o r t .  T h e  C o u r t ,  t h e r e f o r e ,  c a m e  to the c o n c l u s i o n  t hat " h a ving 

r e g a r d  to the d i s c r e t i o n  w h i c h  it e n j o y s  in an e c o n o m i c  m a t t e r  of 

such c o m p l e x i t y ,  in t h i s  c a s e  the C o u n c i l  c o u l d ,  w i t h o u t  c o n t r a v e 

n i n g  A r t i c l e  113, p r o v i s i o n a l l y  e x c l u d e  a p r o d u c t  s uch as oil f r o m  

th e  c o m m o n  r u l e s  on e x p o r t s  t o  n o n - m e m b e r  c o u n t r i e s ,  *1n v i e w  in 

p a r t i c u l a r  of the i n t e r n a t i o n a l  c o m m i t m e n t s  e n t e r e d  i n t o  by c e r 

t a i n  M e m b e r  S t a t e s  a n d  t a k i n g  i n t o  a c c o u n t  th e  p a r t i c u l a r  c h a r a c 

t e r i s t i c s  of t h a t  p r o d u c t ,  w h i c h  is of vital i m p o r t a n c e  for the 

e c o n o m y  of a S t a t e  a n d  for the f u n c t i o n i n g  of its i n s t i t u t i o n s  and 

p u b l i c  s e r v i c e s "  (54).

It w o u l d  a p p e a r ,  t h e r e f o r e ,  t h a t  fo r  t h e  C o u r t ,  th e  Co u n c i l  is
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en t i t l e d ,  if this is of vital i m p o r t a n c e  for a M e m b e r  State, to 

e x c l u d e  on a t r a n s i t i o n a l  basis a c e r t a i n  p r o d u c t  f rom the 

field of a p p l i c a t i o n  of c o m m o n  comme r c i a l  p o l i c y  and thereby, as 

well, of the sphere of e x c l u s i v e  C o m m u n i t y  c o m p e t e n c e ,  with the 

c o n s e q u e n c e  that the c ommercial p o l i c y  c o m p e t e n c e  on this p r o duct 

f a l l s  back to M e m b e r  States. The Court may be c r i t i c i z e d  for not 

h a v i n g  i n s i s t e d  on the n e c e s s i t y  of a " s pecific a u t h o r i z a t i o n "  

f r o m  the C o m m u n i t y  for such a d e l e g a t i o n  of c o m p e t e n c e  to Member 

States, as this had b een the case in the D o n c k e r w o l e k e  judgment.

In f a i l i n g  to do so, the Co u r t  has, in fact, a c c e p t e d  an "in 

b l a n k "  d e l e g a t i o n  to M e m b e r  States of an e x c l u s i v e ,  t h o u g h  not yet 

e x e r c i s e d ,  exter n a l  C o m m u n i t y  c o m p e t e n c e  (SS). One wo u l d  exp e c t  

that such an "in b l a n k "  d e l e g a t i o n  may only take pl a c e  in a sy s t e m  

of c o n c u r r e n t  c o m p e t e n c e s ,  and not, in any case, in a s p h e r e  of 

C o m m u n i t y  c o m p e t e n c e  the Co u r t  has c o n s t a n t l y  d e c l a r e d  to be of an 

e x c l u s i v e  nature. H o w e v e r ,  the Bulk Oil j u d g m e n t  c a n n o t  be i n t e r 

p r e t e d  as a t u r n i n g  away of the Co u r t  f r o m  the p r i n c i p l e  of e x c l u 

sive external C o m m u n i t y  c o m p e t e n c e ,  but o nly as some d e g r e e  of 

w i t h d r a w a l  f r o m  the stri c t  sense of e x c l u s i v i t y  due to an e x t r e m e 

ly p r a g m a t i c  c o n s i d e r a t i o n  of the p r o b l e m s  in q u e s t i o n .

The last, but not least, i m p o r t a n t  p r a c t i c a l  p r o b l e m  one has to 

c o n s i d e r  w i t h  r e g a r d  to the e x c l u s i v e  n a t u r e  of external C o m m u n i t y  

c o m p e t e n c e  is t hat of i n t e r n a t i o n a l  a g r e e m e n t s  w h i c h  c o n t a i n  e l e 

m e n t s  some of w h i c h  p e r t a i n  to e x c l u s i v e  exter n a l  C o m m u n i t y  c o m p e 

tence, w h i l e  o t h e r s  still c o m e  un d e r  the M e m b e r  States' j u r i s d i c 

tion* In t h e s e  c a ses, the jo i n t  c o n c l u s i o n ,  by the EEC and some or 

all of its M e m b e r  S tates, of s o - c a l l e d  " m i x e d - a g r e e m e n t s "  has be e n  

a c o n s t a n t  p r a c t i c e  f r o m  1961 on (56). H o w e v e r ,  s t r o n g  r e s e r v a t i 

ons h ave b e e n  e x p r e s s e d  w i t h  r e s p e c t  t o  t h i s  p r a c t i c e  w h i c h  is not 

p r o v i d e d  for by the EEC Tre a t y .  The M e m b e r  S t a t e s  a r e  q u i t e  s u c 

cessful in f i n d i n g  in m a n y  i n t e r n a t i o n a l  a g r e e m e n t s  at least some 

e l e m e n t s  w h i c h  fall o u t s i d e  e x c l u s i v e  C o m m u n i t y  c o m p e t e n c e  a n d  j u 

st i f y  t h e i r  p a r t i c i p a t i o n .  For t h i s  r e a s o n  it has b e e n  a r g u e d  that 

th e  d e v e l o p m e n t  of m i x e d  a g r e e m e n t s  has b e e n  i n t e n t i o n a l l y  a i m e d  

in p r a c t i c e  at s t u n t i n g  the use of e x c l u s i v e  C o m m u n i t y  c o m p e t e n 

ces. S o m e  a u t h o r s  r e g a r d  it e v e n  as a t h r e a t  t o  the C o m m u n i t y ' s
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a u t o n o m y  in exter n a l  a f f a i r s  and an u n d e r m i n i n g  of its t r e a t y - m a 

king c o m p e t e n c e  (57).

By v i rtue of O p i n i o n s  1/76 and 1/78, the p a r t i c i p a t i o n  of Mem b e r  

Stat e s  in i n t e r n a t i o n a l  a g r e e m e n t s  c o m i n g  p r e d o m i n a n t l y  w i t h i n  the 

s p h e r e  of external C o m m u n i t y  c o m p e t e n c e  is a d m i t t e d  only for very 

l i m i t e d  p u r p o s e s :  In the f o r m e r  O p i n i o n  the C o u r t  a c k n o w l e d g e d  the 

right of the M e m b e r  S t a t e s  to p a r t i c i p a t e  in the A g r e e m e n t  e s t a b 

lis h i n g  a E u r o p e a n  L a y i n g - U p  Fund for Inla n d  W a t e r w a y  V e s s e l s  s o 

lely for the p u r p o s e  of m a k i n g  n e c e s s a r y  a m e n d m e n t s  of the M a n n 

h e i m  and L u x e m b o u r g  C o n v e n t i o n s  - to w h i c h  six M e m b e r  States are 

p a r t i e s  - for the i m p l e m e n t a t i o n  of the A g r e e m e n t  (58). In the 

la tter O p i n i o n  the Court, a f t e r  h a v i n g  f o u n d  that the m e t h o d  of 

f i n a n c i n g  of the I n t e r n a t i o n a l  A g r e e m e n t  on N atural R u b b e r  still 

r e m a i n e d  to be d e c i d e d ,  held t hat the M e m b e r  S t a t e s  c o u l d  only 

p a r t i c i p a t e  in t his A g r e e m e n t  if the b u r d e n s  w o u l d  be d i r e c t l y  

c h a r g e d  to the b u d g e t s  of the M e m b e r  States, r a t h e r  than to be e n 

t e r e d  in the C o m m u n i t y  b u d g e t  (59).

The c u m u l a t i v e  n e g o t i a t i o n  and c o n c l u s i o n  of an i n t e r n a t i o n a l  

a g r e e m e n t  by the C o m m u n i t y  an d  the M e m b e r  S t a t e s  has b e e n  a c c e p t e d  

in m o r e  gen e r a l  t e r m s  by the C o u r t  in R u l i n g  1/78, d e l i v e r e d  under 

A r t i c l e  103 of the EAEC Tre a t y :  T h e r e  it r e c o g n i z e d  that the D r a f t  

C o n v e n t i o n  on the Physi c a l  P r o t e c t i o n  of N u c l e a r  M a t e r i a l s ,  F a c i 

l i t i e s  a n d  T r a n s p o r t s  d r a w n  up u n d e r  the a e g i s  of the I n t e r n a t i o 

nal A t o m i c  E n e r g y  A g e n c y ,  " c o n c e r n s  in p a r t  the j u r i s d i c t i o n  of 

t h e  M e m b e r  S t a t e s  an d  in p a r t  t h a t  of the C o m m u n i t y "  (60). The 

C o u r t ,  t h e r e f o r e ,  d e c l a r e d  'mixed' p a r t i c i p a t i o n  in the C o n v e n t i o n  

c o m p a t i b l e  w i t h  th e  p r o v i s i o n s  of the E AEC T r e a t y .  It a d d e d  that 

" t h r o u g h o u t  the C o m m u n i t y  the i m p l e m e n t a t i o n  of the C o n v e n t i o n  may 

be u n d e r t a k e n  in a c c o r d a n c e  w i t h  the s a m e  p r i n c i p l e s  as g o v e r n  the 

d i s t r i b u t i o n  of p o w e r s  b o t h  as r e g a r d s  e x t e r n a l  r e l a t i o n s  and 

w i t h i n  the C o m m u n i t y "  a n d  s t r e s s e d  "the n e c e s s i t y  f©r h a r m o n y  b e t 

w e e n  i n t e r n a t i o n a l  a c t i o n  by th e  C o m m u n i t y  an d  the d i s t r i b u t i o n  of 

j u r i s d i c t i o n  a n d  p o w e r s  w i t h i n  the C o m m u n i t y "  (61). It seems, a c 

c o r d i n g  to t h i s  r e a s o n i n g ,  t h a t  the C o u r t  c o n s i d e r s  m i x e d  a g r e e 

m e n t s  as a u n a v o i d a b l e  p h e n o m e n o n  1n a s y s t e m  of p a r t i a l  i n t e g r a 

tion, 1n w h i c h  the C o m m u n i t y  a n d  th e  M e m b e r  S t a t e s  m a y  e a c h  s i m p l y  

t a k e  p a r t  w i t h i n  t h e i r  ow n  s p h e r e  of c o m p e t e n c e .  H o w e v e r ,  it is
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not l e g i t i m a t e  to apply the p r i n c i p l e s  e n u n c i a t e d  in Ruling 1/78 

i n d i s c r i m i n a t e l y  a l s o  to m i x e d  a g r e e m e n t s  under the EEC Treaty 

since, by c o n t r a s t  to the ECSC and EEC T r eaties, the EAEC Treaty 

p r o v i d e s  in its A r t i c l e  102 e x p r e s s l y  for the mixed c o n c l u s i o n  

of i n t e r n a t i o n a l  a g r e e m e n t s .

D e s p i t e  the fact that the joint p a r t i c i p a t i o n  of the C o m m u n i t y  

and the M e m b e r  S t ates in i n t e r national a g r e e m e n t s  is a firmly 

e s t a b l i s h e d  p r a c t i c e  in the C o m m u n i t y ,  a c c e p t e d  even by the ECJ in 

the l imited scope set out in O p i n i o n s  1/76 and 1/78, one may raise 

the q u e s t i o n  w h e t h e r  in the c ase of the c o n c l u s i o n  of a mixed 

a g r e e m e n t  e x c l u s i v e  external C o m m u n i t y  c o m p e t e n c e  is not u n d e r m i 

ned. It has r i g h t l y  been p o i n t e d  out that the c o n c l u s i o n  of a m i x 

ed a g r e e m e n t  a l l o w s  the M e m b e r  Stat e s  to p o s t p o n e  new t r a n s f e r s  of 

c o m p e t e n c e s  and to rule out any p r e - e m p t i o n  w h i c h  - by v i r t u e  of 

the " E R T A - e f f e c t " - m i g h t  a r i s e  f r o m  a c o n c l u s i o n  by the C o m m u n i t y  

alone. By b e c o m i n g  p a r t i e s  to an a g r e e m e n t  in a d d i t i o n  to the C o m 

m u n i t y  M e m b e r  S t a t e s  are e n a b l e d  to m a i n t a i n  the d i s c r e t i o n  to 

p u r s u e  p o l i c i e s  of th e i r  o w n  on the m a t t e r s  c o n c e r n e d  a l s o  a fter 

the c o n c l u s i o n  of the a g r e e m e n t  (62). This may be why m i x e d  a g r e e 

m e n t s  have b e e n  r e g a r d e d  as a n e g a t i v e  p h e n o m e n o n ,  at least f r o m  

an i n t e g r a t i o n i s t  p o i n t  of view. H o w e v e r ,  the general p r i n c i p l e  of 

m i x e d  a g r e e m e n t s  is t hat the C o m m u n i t y  a n d  the M e m b e r  Stat e s  each 

take p art w i t h i n  th e i r  own s p h e r e  of c o m p e t e n c e  in t h e s e  a g r e e 

ment s .  A l t h o u g h  t his d oes not rule out a t t e m p t s  to i n f r i n g e  upon 

the o f t e n  c o n t e n t i o u s  d e m a r c a t i o n  line b e t w e e n  C o m m u n i t y  and M e m 

be r  St a t e  c o m p e t e n c e ,  m i x e d  a g r e e m e n t s  are e s s e n t i a l l y  the e x p r e s 

sion of a d i v i s i o n  of c o m p e t e n c e  and not of c o n c u r r e n t  or p arallel 

c o m p e t e n c e .  C o n s e q u e n t l y ,  they do not a f f e c t  the e x c l u s i v e  na t u r e  

of th e  C o m m u n i t y ' s  exter n a l  c o m p e t e n c e s .

B e c a u s e  the p r i n c i p l e  of the e x c l u s i v e  n a t u r e  of C o m m u n i t y  e x 

ternal c o m p e t e n c e  is g e n e r a l l y  a c k n o w l e d g e d  d e s p i t e  all p r a c t i c a l  

p r o b l e m s ,  it a p p e a r s  b e y o n d  d o u b t  that, by wa y  of s i g n i n g  the EC 

T r e a t i e s ,  the M e m b e r  S t a t e s  have i r r e v e r s i b l y  t r a n s f e r r e d  p a r t  of 

t h e i r  f u n c t i o n s  a n d  t h e i r  s o v e r e i g n t y  in the s p h e r e  of external 

a f f a i r s  to the C o m m u n i t y .  It has b e e n  a r g u e d  t h a t  a l t h o u g h  the e x 

ternal s o v e r e i g n t y  of the M e m b e r  S t a t e s  has b e e n  " l i m i t e d "  by the
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T r e a t i e s ,  no " t r a n s f e r "  of s o v e r e i g n t y  has t a k e n  pl a c e  b e c a u s e  the 

M e m b e r  S t ates still r e t a i n  th e i r  s o v e r e i g n t y  in i n t e r n a t i o n a l  r e 

l a t i o n s  (63). This r e a s o n i n g  d i s r e g a r d s  the f u n d a m e n t a l  fact that 

the M e m b e r  S t a t e s  s o v e r e i g n t y  has b een li m i t e d  in f a v o u r  of the 

C o m m u n i t y  which, as a result, is v e s t e d  w ith real p o w e r s  ( " p o u 

voirs réels") wh i c h  the M e m b e r  S t a t e s  no longer e x e r c i s e  or only 

in e x c e p t i o n a l  c a s e s  lay c l a i m  to e x e r c i s e  (64). The t e r m  " t r a n s 

fer" is c l e a r l y  the m ost a p p r o p r i a t e  way of d e s c r i b i n g  a s i t u a t i o n  

in w h i c h  real p o w e r s  o nce e x e r c i s e d  by M e m b e r  Stat e s  are now e x e r 

c i s e d  by the C o m m u n i t y  (65).

At the end of t his c h a p t e r  it is p o s s i b l e  to c o n c l u d e  t hat on 

the b a s i s  of b o t h  e x p l i c i t  and i m p l i e d  c o m p e t e n c e s ,  the EC sy s t e m  

e n j o y s  e x c l u s i v e  c o m p e t e n c e  for all a s p e c t s  of e x t e r n a l  r e l a t i o n s  

w h i c h  fall w i t h i n  the am b i t  of the T r e a t y  p r o v i s i o n s  and the c o m 

mo n  ru l e s  a d o p t e d  in o r d e r  to p u r s u e  the o b j e c t i v e s  of t h e s e  T r e a 

ties. As a result, the d o m a i n  of the EC s y s t e m  of f o r e i g n  a f f a i r s  

is not static, but d e v e l o p s  p a r a l l e l  to the p r o g r e s s i v e  e x t e n s i o n  

of C o m m u n i t y  a c t i v i t i e s  in g e n e r a l .  H o w e v e r ,  all the p a r t s  of the 

EC s y s t e m ' s  f o r e i g n  a f f a i r s  d o m a i n  w h i c h  have not yet b e e n  p r e 

e m p t e d  by the a d o p t i o n  of c o m m o n  rules are o p e n  to the c o n c u r r e n t  

c o m p e t e n c e  of the M e m b e r  S tates. In a d d i t i o n ,  t h e  p a r a l l e l i s m  b e t 

w e e n  the internal and the e x t e r n a l  d o m a i n  of th e  EC s y s t e m  resi d e s  

, not on a c o m p r e h e n s i v e  e x p l i c i t  legal b a s i s ,  but is l a r g e l y  b a s e d  

on the legal d o c t r i n e  of " e s t a b l i s h e d  by the ECJ w h i c h  is inter- 

p r e t e d > r e s t r i c t i v e l y by th e  M e m b e r  S t a t e s  a n d  has f r e q u e n t l y  g i v e n  

r ise t o  f r i c t i o n s  i n s i d e  of the s y s tem.
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C h a p t e r  2: The i n s t i t u t i o n s  of the EC

One of the pri n c i p a l  c h a r a c t e r i s t i c s  of the new legal order e s 

t a b l i s h e d  by the EC T r e a t i e s  is the e x i s t e n c e  of speci f i c  C o m m u n i 

ty i nsti tuti ons whi ch are i n d e p e n d e n t  v i s - à - v i s  the national g o 

v e r n m e n t s  and are vested w i t h  the po w e r  to m ake d e c i s i o n s  not n e 

c e s s a r i l y  r e q u i r i n g  u n a n i m i t y  but d i r e c t l y  a p p l i c a b l e  both in the 

c ase of all the M e m b e r  S t a t e s  and of the i n d i v i d u a l s  living within 

t h e i r  t e r r i t o r y .  The i n s t i t u t i o n s  f o r m  the p i l l a r s  of a c o n s t i t u 

tional f r a m e w o r k  w h i c h  ma k e s  the E u r o p e a n  C o m m u n i t i e s  d i f f e r  f u n 

d a m e n t a l l y  f r o m  t r a d i t i o n a l  i n t e r n a t i o n a l  o r g a n i z a t i o n s  or state 

a l l i a n c e s .  It has a l r e a d y  been i n d i c a t e d  that, a l t h o u g h  they lack 

general l e g i s l a t i v e  c o m p e t e n c e ,  th e s e  i n s t i t u t i o n s  have had c o n 

f e r r e d  upon t h e m  p art of the s u b s t a n t i v e  p o w e r s  and the s o v e r e i g n 

ty of the M e m b e r  States, and t his part, c o n f e r r e d  on t h e m  by the 

Tr e a t i e s ,  is c o n t i n u a l l y  i n c r e a s i n g .  The C o m m u n i t y  and its i n s t i 

t u t i o n s  t h e r e f o r e  have a s u p r a n a t i o n a l  c h a r a c t e r ,  and the d e c i s i 

ons ta k e n  by the i n s t i t u t i o n s  in c o m p l i a n c e  with the r e s p e c t i v e  

T r e a t y  p r o v i s i o n s  are b i n d i n g  for the M e m b e r  States. M o r e o v e r  the 

c o n s t i t u t i o n a l  f r a m e w o r k  of the C o m m u n i t y  c o n t a i n s  i m p o r t a n t  e l e 

m e n t s  of the c l a s s i c a l  t r i p a r t i t e  d i s t r i b u t i o n  of the f u n c t i o n s  of 

p o w e r  in a " c h e c k s  and b a l a n c e s "  system, in w h i c h  the E u r o p e a n  

P a r l i a m e n t  a n d  - in a very p a r t i c u l a r  way - the Council of the EC 

fulfill to s ome e x t e n t  the role of the l e g i s l a t i v e ,  the C o m m i s s i o n  

of the EC t h a t  of the e x e c u t i v e  and t h e  C o u r t  of J u s t i c e  of the EC 

t hat of j u r i s d i c t i o n .  T o g e t h e r ,  the "ch e c k s  and b a l a n c e s "  e l e m e n t s  

an d  th e  s u p r a n a t i o n a l  c h a r a c t e r  of its c o n s t i t u t i o n a l  f r a m e w o r k  

m a k e  the C o m m u n i t y  i n t o  some sort of p r e f e d e r a l  system, w h e r e  the 

i n s t i t u t i o n s  h ave the c a p a c i t y  to act in the f i e l d s  p r o v i d e d  for 

by the T r e a t i e s  like t h o s e  of a s o v e r e i g n  st a t e  (66).

A r t i c l e  k of the EEC T r e a t y  an d  A r t i c l e  3 of the EAEC T r e a t y  

p r o v i d e  e x p r e s s l y  t h a t  e a c h  i n s t i t u t i o n  shall act w i t h i n  the l i 

m i t s  of th e  p o w e r s  s p e c i f i c a l l y  a s s i g n e d  t o  it. The ECSC T r e a t y  

c o n t a i n s  no such p r o v i s i o n ,  but it is g e n e r a l l y  r e c o g n i z e d  that 

the E C S C  i n s t i t u t i o n s  are s u b j e c t  t o  t h e  same rule (67).

By a special C o n v e n t i o n  s i g n e d  t o g e t h e r  w i t h  th e  R o m e  T r e a t i e s
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in 1957, a s i ngle P a r l i a m e n t  (at fi r s t  c a l l e d  "As s e m b l y " )  and a 

s i n g l e  C o u r t  of J u s t i c e  for the three C o m m u n i t i e s  was c reated. 

Since the e n t r y  into force of the M e r g e r  T r e a t y  of 8 April 1965, 

the Council of the EC e x e r c i s e s  the f u n c t i o n s  and p o w e r s  of the 

Special Council of M i n i s t e r s  of the ECSC and the C o u n c i l s  of the 

EEC and EAEC. S i m i l a r l y ,  the C o m m i s s i o n  has taken over the functi 

ons and p o w e r s  of the H i g h  A u t h o r i t y  of the ECSC and of the C o m 

m i s s i o n s  of the EEC and EAEC.

We will start our a n a l y s i s  of the role of the EC i n s t i t u t i o n s  i 

the C o m m u n i t y ' s  s y s t e m  of external r e l a t i o n s  w i t h  the C o m m i s s i o n ,  

si n c e  it has b e e n  a s s i g n e d  in the c o n s t i t u t i o n a l  f r a m e w o r k  of the 

T r e a t i e s  the b a s i c  role to d e f e n d  the C o m m u n i t y  i n t e r e s t .

2.1. The C o m m i s s i o n

T h e  T r e a t i e s  p r o v i d e  e x p l i c i t l y  for four m a i n  f u n c t i o n s  of the 

C o m m i s s i o n  in the s p h e r e  of e x t e r n a l  r e l a t i o n s ;

A. to m a k e  p r o p o s a l s  to the Co u n c i l  for the i m p l e m e n t a t i o n  of 

the C o m m o n  C o m m e r c i a l  P o l i c y  and the n e g o t i a t i o n  of a g r e e 

m e n t s  w i t h  t h i r d  s t a t e s  r e l a t e d  to C o m m o n  C o m m e r c i a l  Policy 

( A r t i c l e  113 EEC Tre a t y ;  f u n c t i o n  not p r o v i d e d  for by the 

E CSC an d  E AEC T r e a t i e s ) ;

B. t o  m a k e  p r o p o s a l s  t o  th e  C o u n c i l  for c o o p e r a t i o n  an d  a g r e e 

m e n t s  w i t h  t h i r d  c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s  

in t h e  f i e l d s  of (I) r e s e a r c h ,  t e c h n o l o g i c a l  d e v e l o p m e n t  

a n d  d e m o n s t r a t i o n ,  a n d  (II) e n v i r o n m e n t  ( i n t r o d u c e d  by the 

SEA, n e w  A r t i c l e s  130n, 130q(2), 130r(5) an d  130s EEC T r e a 

ty; f u n c t i o n  not p r o v i d e d  for by the ECSC and EAEC T r e a 

ties) ;

C. t o  c o n d u c t  the n e g o t i a t i o n  of a g r e e m e n t s  w i t h  t h i r d  st a t e s  

or i n t e r n a t i o n a l  o r g a n i z a t i o n s  w i t h i n  t h e  f r a m e w o r k  of the 

d i r e c t i v e s  of the C o u n c i l  ( A r t i c l e s  113 and, w i t h o u t  p r o v i 

s i o n  for C o u n c i l  d i r e c t i v e s ,  228 EEC T r e a t y ;  th e  s ame f u n c 

t i o n  c a n  be d e d u c e d  I m p l i c i t l y  f r o m  A r t i c l e s  6 an d  8 ECSC
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Treaty; A r t i c l e  101 EAEC T r e a t y  c o n f e r s  upon the C o m m i s s i o n  

in a d d i t i o n  the c o m p e t e n c e  to c o n c l u d e  i n t e r n ational a g r e e 

ments) ;

D. to s u bmit to the Council p r o p o s a l s  c o n c e r n i n g  the scope and 

i m p l e m e n t a t i o n  of c o m m o n  a c t i o n  of the M e m b e r  States wi t h i n  

the f r a m e w o r k  of i n t e r n a t i o n a l  o r g a n i z a t i o n s  of an eco n o m i c  

c h a r a c t e r  (Arti c l e  116 EEC Treaty; f u n c t i o n  not p r o v i d e d  

for by the ECSC and EAEC Tre a t i e s ) ;

E. to e s t a b l i s h  and m a i n t a i n  a p p r o p r i a t e  r e l a t i o n s  and c o o p e r a 

t ion w i t h  i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  e s p e c i a l l y  with the 

UN, the GATT, the Council of E u r o p e  and the O E C D  (Arti c l e s  

229 to 231 EEC T reaty; A r t i c l e s  93 and 94 ECSC Treaty; A r 

t i c l e s  199 to 201 EAEC Treaty).

A p a r t  f r o m  the f u n c t i o n  m e n t i o n e d  under (A), the SEA has not m o 

d i f i e d  the role of the C o m m i s s i o n  in C o m m u n i t y  external r e l a t i 

ons (68).

On the b a s i s  of the five f u n c t i o n s  p r o v i d e d  for by the T r e a t i e s ,  

it is the C o m m i s s i o n ,  in s u b m i t t i n g  a d r a f t  n e g o t i a t i o n  m a n d a t e  to 

the C o u n c i l ,  w h i c h  p r o p o s e s  all n e g o t i a t i o n s  b e t w e e n  the C o m m u n i t y  

and t h i r d  c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s .  It is a l s o  the 

C o m m i s s i o n  w h i c h  u s u a l l y  c o n d u c t s  the n e g o t i a t i o n s  on the b a s i s  of 

the n e g o t i a t i n g  d i r e c t i v e s  i s s u e d  by the C o u n c i l .  It is, finally, 

the C o m m i s s i o n  as well w h i c h  i n i t i a l s  the a g r e e m e n t s  n e g o t i a t e d  

a n d  p r o p o s e s  t h e i r  c o n c l u s i o n  to the Council (for d e t a i l s  see s u b 

c h a p t e r  3 .1.).

As at 1991 th e  C o m m i s s i o n  has p r e p a r e d  a n d  c o n d u c t e d  in t his way 

on its o w n  or t o g e t h e r  w i t h  the M e m b e r  S t a t e s  the n e g o t i a t i o n s  for 

s ome 130 b i l a t e r a l  a g r e e m e n t s  w i t h  t h i r d  c o u n t r i e s  a n d  for some 30 

m u l t i l a t e r a l  a g r e e m e n t s .  It has n e g o t i a t e d ,  a n d  n e g o t i a t e s ,  at n u 

m e r o u s  i n t e r n a t i o n a l  c o n f e r e n c e s ,  b o t h  global ( p a r t i c u l a r l y  in the 

f r a m e w o r k  of the UN O  and the GATT) an d  regional (like the Council 

of E u r o p e  an d  the CSCE).

U n d e r  A r t i c l e  113 EEC Tre a t y ,  the C o m m i s s i o n  has a l s o  p r o p o s e d  

n u m e r o u s  a u t o n o m o u s  C o m m u n i t y  m e a s u r e s  p r o d u c i n g  e x t e r n a l  e f f e c t s  

t o  the C o u n c i l .  T h e s e  c o n c e r n  in p a r t i c u l a r  t h e  c o m b a t i n g  of d u m 

p i n g  a n d  o t h e r  p r o h i b i t e d  t r a d e  an d  p r i c i n g  p r a c t i c e s ,  e.g., by
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s u r v e i l l a n c e  m e a s u r e s ,  q u a n t i t a t i v e  q u o t a s  and a n t i - d u m p i n g  d u 

ties. I m p o r t a n t  r e c e n t  e x a m p l e s  for such a u t o n o m o u s  m e a s u r e s  are 

Council R e g u l a t i o n  26 4 1 / 8 4  of 17 S e p t e m b e r  1984 on the s t r e n g t h e 

ning of the c o m m o n  c o m m e r c i a l  p o l i c y  ( i n t r o d u c i n g  the "new c o m m e r 

cial p o l i c y  i n s t r u m e n t " )  and Council R e g u l a t i o n  2 4 2 3 / 8 8  of 11 July

1988 on p r o t e c t i o n  a g a i n s t  d u m p e d  or s u b s i d i z e d  i m p o r t s  (new b asic 

rule for a n t i - d u m p i n g  m e a s u r e s ) .  It s h o u l d  a l s o  be noted that it 

is u s u a l l y  the C o m m i s s i o n  as well w h i c h  is a s s i g n e d  the task to 

i m p l e m e n t  (under c l o s e  control of the C o u n c i l )  a u t o n o m o u s  C o m m u n i 

ty m e a s u r e s .

As r e g a r d s  C o m m u n i t y  r e l a t i o n s  w i t h  i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  

the C o m m i s s i o n  in m o s t  c a s e s  has p l a c e d  t h e s e  r e l a t i o n s  on a f o r 

mal b a s i s  by e s t a b l i s h i n g  " w o r k i n g  a r r a n g e m e n t s "  w i t h  the r e s p e c 

tive o r g a n i z a t i o n s .  W h e r e  t h e s e  a r r a n g e m e n t s  p r o v i d e  for p r o c e d u 

res for p a r t i c i p a t i o n ,  it is usual for the C o m m i s s i o n  to p a r t i c i 

p a t e  as an o b s e r v e r .  It has a c q u i r e d  p e r m a n e n t  o b s e r v e r  s t atus in 

m a n y  i n t e r n a t i o n a l  o r g a n i z a t i o n s  or t h e i r  org a n s ,  such as the U n i 

ted N a t i o n s  General A s s e m b l y ,  E c o n o m i c  and Social C ouncil and a 

s e r i e s  of e c o n o m i c  and regional c o m m i s s i o n s .  In g e n e r a l ,  its o b 

s e r v e r  s t a t u s  e n a b l e s  the C o m m i s s i o n  o n l y  to p a r t i c i p a t e  in an a d 

v i s o r y  c a p a c i t y  in the w ork w i t h o u t  h a v i n g  t h e  right to vote (69). 

This r e s t r i c t i o n  is due to the p e r s i s t i n g  p r o b l e m  t hat t r a d i t i o n a l  

i n t e r n a t i o n a l  law ca n  a c c o m o d a t e  o n l y  n a t i o n  states, or g r o u p i n g s  

of states, and not th e  n e w  legal e n t i t y  c o n s t i t u t e d  by the C o m m u 

nity. Yet, in s ome c a s e s  the C o m m i s s i o n ' s  s t a t u s  is in fact far

s u p e r i o r  to t h a t  of an " o b s e r v e r " :  W i t h  G A T T  a n d  the N o r t h  A t l a n 

tic F i s h e r i e s  O r g a n i z a t i o n  the C o m m u n i t y ' s  e x c l u s i v e  c o m p e t e n c e  

h a v i n g  b e e n  f u l l y  a c c e p t e d  on the i n t e r n a t i o n a l  level, the C o m m i s 

si o n  t h e r e  t a k e s  th e  p l a c e  of the M e m b e r  S t a t e s  a n d  s p e a k s  on 

t h e i r  b e h a l f  (70). A f u r t h e r  e x a m p l e  of a s u p e r i o r  s t a t u s  is the 

S u p p l e m e n t a r y  p r o t o c o l  No. 1 to th e  C o n v e n t i o n  of the OECD, w h i c h  

p r o v i d e s  t h a t  the C o m m i s s i o n  shall t a k e  p a r t  as of r i g h t  in the 

w o r k  of the O r g a n i z a t i o n ,  a l t h o u g h  t h e  C o m m u n i t y  is not a m e m b e r  

of O E C D  (71).

H o w e v e r ,  in m a n y  c a s e s  the C o m m i s s i o n  is not l eft by the M e m b e r

S t a t e s  t o  e x e r c i s e  its f u n c t i o n s  on its own: S i n c e  m a n y  of the

a g r e e m e n t s  n e g o t i a t e d  by th e  C o m m u n i t y  a n d  m a n y  of t h e  i n t e r n a t i o -
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nal o r g a n i z a t i o n s  with w h i c h  the C o m m u n i t y  m a i n t a i n s  r e l a t i o n s  a l 

so deal with m a t t e r s  f a l l i n g  w i t h i n  the j u r i s d i c t i o n  of Member 

States, the C o m m i s s i o n  of t e n  has to share its role of r e p r e s e n t i n g  

the C o m m u n i t y  with the M e m b e r  States. For this p r a c t i c e  of "dual 

r e p r e s e n t a t i o n " ,  a wide range of special a r r a n g e m e n t s  has been e s 

t a b l i s h e d ,  to wh i c h  we will come back later in more detail (see 

s u b - c h a p t e r s  3.1. and 3.2.).

In p r a c t i c e ,  the C o m m i s s i o n  has a c q u i r e d  a fi f t h  and quite i m 

p o r t a n t  f u n c t i o n  in the s p here of external r e l a t i o n s  wh i c h  was not 

e x p l i c i t l y  p r o v i d e d  for by the Treat i e s :

The legal p e r s o n a l i t y  the T r e a t i e s  have vest e d  w i t h  the C o m m u n i 

ty ( A r t i c l e  210 EEC Treaty; A r t i c l e  6 ECSC Treaty; A r t i c l e  184 

EAEC Treaty) d oes not i pso jure c o n f e r  upon it the right of ac t i v e  

and p a s s i v e  l e g ation. T r a d i t i o n a l  i n t e r n a t i o n a l  law c a n n o t  a c c o m o 

d a t e  a right of a c t i v e  and p a s s i v e  l e g a t i o n  for i n t e r n a t i o n a l  o r 

g a n i z a t i o n s ,  and e v e n  A r t i c l e s  63 and 75 of the " C o n v e n t i o n  on the 

Law of T r e a t i e s  b e t w e e n  Stat e s  and I n t e r n a t i o n a l  O r g a n i z a t i o n s  or 

b e t w e e n  I n t e r n a t i o n a l  O r g a n i z a t i o n s "  ( V i e n n a - I I  C o n v e n t i o n ) ,  a d o p 

ted in 1986, still have r e s e r v e d  the c o n c e p t  of the e s t a b l i s h m e n t  

(or s e v e r a n c e )  of d i p l o m a t i c  r e l a t i o n s  to nati o n  s t ates (72). H o w 

ever, due to the c o n s i d e r a b l e  e c o n o m i c  and p o litical i m p o r t a n c e  of 

the C o m m u n i t y ,  the C o m m i s s i o n  has b e e n  a b l e  to d e v e l o p  a d e n s e  

n e t w o r k  of d i p l o m a t i c  r e p r e s e n t a t i o n  w i t h  th i r d  c o u n t r i e s ,  both 

" a c t i v e "  (by s e n d i n g  d e l e g a t i o n s )  a n d  " p a s s i v e "  (by r e c e i v i n g  d e 

l e g a t i o n s ) ,  t o  the e x t e n t  that at the end of 1988 some 135 c o u n 

t r i e s  had d i p l o m a t i c  r e l a t i o n s  w i t h  the C o m m u n i t y  as such (73).

As r e g a r d s  p a s s i v e  leg a t i o n ,  the p r a c t i c e  of t h i r d  c o u n t r i e s  in 

t h e i r  d e a l i n g s  w i t h  the C o m m i s s i o n  r e p r e s e n t i n g  the C o m m u n i t y  

b e a r s  s t r o n g  r e s e m b l a n c e  to the e s t a b l i s h m e n t  of d i p l o m a t i c  r e l a 

t i o n s  w i t h  a State. The d e l e g a t i o n s  of t h i r d  S t a t e s  a c c r e d i t e d  to 

the C o m m i s s i o n  on b e h a l f  of the C o m m u n i t y  (there w e r e  142 in N o 

v e m b e r  1990) e n j o y  full d i p l o m a t i c  i m m u n i t i e s  a n d  p r i v i l e g e s  and 

c o n s t i t u t e  " p e r m a n e n t  m i s s i o n s "  or - in the c a s e  of the ACP c o u n 

t r i e s  - " p e r m a n e n t  d e l e g a t i o n s " ,  an d  not " p e r m a n e n t  o b s e r v a t i o n  

m i s s i o n s "  like the r e p r e s e n t a t i o n s  of n o n - m e m b e r  s t a t e s  w i t h i n  

o t h e r  i n t e r n a t i o n a l  o r g a n i z a t i o n s .  Th e  h e a d s  of the " p e r m a n e n t  

m i s s i o n s "  or " p e r m a n e n t  d e l e g a t i o n s "  a c c r e d i t e d  to the C o m m i s s i o n
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are a m b a s s a d o r s  in the formal sense of the word. Until 1966, the 

heads of the " p e r m a n e n t  m i s s i o n s "  had to p r e s e n t  th e i r  c r e d e n 

ti a l s  to the P r e s i d e n t  of the C o m m i s s i o n  alone, a p r a c t i c e  which 

g ave rise to one of the F r e n c h  c o m p l a i n t s  a g a i n s t  the C o m m i s s i o n  

wh i c h  lead to the i n s t i t u t i o n a l  c r i s i s  of 1965. Si n c e  1966, t h e r e 

fore, in the case of the EEC and the EAEC the c r e d e n t i a l s  have to 

be p r e s e n t e d  at the same time to the P r e s i d e n t  of the C o m m i s s i o n  

and, s e p a r a t e l y ,  to the P r e s i d e n t - i n - o f f i c e  of the Council (74). 

Due to a d i f f e r e n t  d i v i s i o n  of p o w e r s  b e t w e e n  Council and C o m m i s 

sion under the ECSC T reaty, e n v o y s  of t h i r d  c o u n t r i e s  in the case 

of the ECSC c o n t i n u e  to p r e s e n t  t h e i r  l e t t e r s  of c r e d e n c e  only to 

the P r e s i d e n t  of the C o m m i s s i o n  (75).

As r e g a r d s  a c t i v e  l e g a t i o n  - a p o s s i b i l i t y ,  of w h i c h  the T r e a 

ties m a k e  no r e f e r e n c e  w h a t s o e v e r  - the C o m m i s s i o n  has e s t a b l i s h e d  

tw o  t y p e s  of p e r m a n e n t  e x t e r n a l  r e p r e s e n t a t i o n s  (76):

(1) d e l e g a t i o n s  in t h i r d  c o u n t r i e s  or w i t h  i n t e r n a t i o n a l  o r g a n i 

zatio n s ,  w h i c h  have e i t h e r  full d i p l o m a t i c  stat u s  or de f a c 

t o  d i p l o m a t i c  s t a t u s  g r a n t e d  by an " a c c o r d  de sièg e "  (in 

April 1989 t h e s e  w e r e  31);

(2) d e l e g a t i o n s  c h a r g e d  w i t h  the e x e c u t i o n  of fin a n c i a l  and 

t e c h n i c a l  c o o p e r a t i o n  un d e r  the L o m é - C o n v e n t i o n  in the ACP 

c o u n t r i e s  w h i c h  h ave no r e g u l a t e d  d i p l o m a t i c  s t a t u s  but e n 

joy de f a c t o  - by u n i l a t e r a l  c o n c e s s i o n  or a g r e e m e n t  - the 

d i p l o m a t i c  p r i v i l e g e s  a n d  i m m u n i t i e s  p r o v i d e d  for by the 

V i e n n a  C o n v e n t i o n  on D i p l o m a t i c  R e l a t i o n s  of 1961 (in April

1989 t h e s e  w e r e  50) (76).

In t e r m s  of law, t h e s e  d e l e g a t i o n s  d o  not r e p r e s e n t  the E u r o p e a n  

C o m m u n i t i e s  as such, but a r e  m i s s i o n s  of t h e  C o m m i s s i o n  only. It 

s h o u l d  be n o t e d  t h a t  in a s i m i l a r  w a y  the C o u n c i l  is r e p r e s e n t e d  

in t h i r d  c o u n t r i e s  by th e  e m b a s s y  of t h e  M e m b e r  S t a t e  h o l d i n g  the 

P r e s i d e n c y  of th e  C o u n c i l  (see n e x t  s u b - c h a p t e r ,  d e a l i n g  w i t h  the 

" C o u n c i l " ) .  H o w e v e r ,  the C o m m i s s i o n  has b e e n  q u i t e  s u c c e s s f u l  in 

e n h a n c i n g  t h e  p o l i t i c a l  s t a t u s  of its e x t e r n a l  r e p r e s e n t a t i o n s ,  to 

t h e  e x t e n t ,  t h a t  t o d a y  C o m m i s s i o n  d e l e g a t i o n s  a r e  t r e a t e d  like de 

f a c t o  d i p l o m a t i c  r e p r e s e n t a t i o n s  of t h e  C o m m u n i t y  by m o s t  of the
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third c o u n t r i e s  the C o m m u n i t y  has e s t a b l i s h e d  d i p l o m a t i c  relat i o n s  

with. This was shown in a s i g n i f i c a n t  manner, for example, when in 

May 1988 the Head of the C o m m i s s i o n ' s  newly e s t a b l i s h e d  d e l e g a t i o n  

in Peking, M. D u c h a t e a u ,  was r e c e i v e d  by the Head of State of the 

P e o p l e ' s  R e p u b l i c  of Ch i n a  to p r e s e n t  his letter of credence. The 

C o m m i s s i o n  a t t a c h e s  some i m p o r t a n c e  on their He a d s  of D e l e g a t i o n  

b e i n g  a c c r e d i t e d  on the level of heads of state, since this is 

t r a d i t i o n a l l y  the level on wh i c h  a l s o  the a m b a s s a d o r s  of states 

are a c c r e d i t e d .  In some ca s e s  this still me e t s  w i t h  some r e s i s t a n 

ce, m ore of t e n  in m o n a r c h i e s  (e.g., Japan) than in republ i c s .  By 

c o n t r a s t ,  th e r e  is no p r o b l e m  any more for the C o m m i s s i o n  to have 

g r a n t e d  d i p l o m a t i c  p r i v i l e g e s  and i m m u n i t i e s  to its d e l e g a t i 

ons ( 78) .

The C o m m i s s i o n ' s  s uccessful a c t i v i t y  in external r e p r e s e n t a t i o n  

has p r o v o k e d  some r e s i s t a n c e  f r o m  M e m b e r  States, w h i c h  fear that 

the C o m m i s s i o n ' s  d e l e g a t i o n s  m i g h t  cut a c r o s s  their own t r a d i t i o 

nal r e p r e s e n t a t i o n  in f o r e i g n  c o u n t r i e s ,  or even i n f r i n g e  upon the 

s t a t u s  t h e r e o f .  The e x a m p l e ,  t h o u g h  still e x t r a o r d i n a r y ,  of the 

s u c c e s s  of the f o r m e r  D u t c h  Prim e r  M i n i s t e r  Van Agt as H ead of the 

C o m m i s s i o n  D e l e g a t i o n  in J a p a n  shows that these c o n c e r n s  are not 

p u r e l y  i m a g i n a t i v e :  Van Agt c l e a r l y  e x c e l l e d  the ot h e r  E u r o p e a n  

h e a d s  of m i s s i o n  in T o k y o  in p r e s t i g e  and i n f l u e n c e  b e f o r e  his d e 

p a r t u r e  for W a s h i n g t o n  in 1989.

A f t e r  several c o m p l a i n t s  of M e m b e r  State a m b a s s a d o r s  r e g a r d i n g  

the e n h a n c e d  role of C o m m i s s i o n  d e l e g a t i o n s  in th i r d  c o u n t r i e s ,  

the C o m m i s s i o n  has to d e f e n d  m o r e  or less p e r m a n e n t l y  its s y s t e m  

of e x t e r n a l  r e p r e s e n t a t i o n  a g a i n s t  the o b j e c t i o n s  of M e m b e r  S t a 

tes. T his is m a i n l y  d o n e  in the "RELEX gr o u p " ,  the C ouncil w o r k i n g  

on e x t e r n a l  r e l a t i o n s ,  but q u e s t i o n s  r e l a t e d  to the p r e c i s e  status 

or t i t l e  of a H e a d  of D e l e g a t i o n  o f t e n  a l s o  lead to e x c h a n g e s  in 

the C o m m i t t e e  of P e r m a n e n t  R e p r e s e n t a t i v e s  ( C O R E P E R ) . In o r d e r  to 

s p a r e  the f e e l i n g s  of national f o r e i g n  s e r v i c e s ,  the C o m m i s s i o n  

d o e s  not q u a l i f y  its r e p r e s e n t a t i v e s  o f f i c i a l l y  as " a m b a s s a d o r "  and 

g e n e r a l l y  a g r e e s  to t h e i r  H e a d s  of D e l e g a t i o n  a p p e a r i n g  in the 

l i s t i n g  of d i p l o m a t i c  p r e c e d e n c e  a f t e r  the " a m b a s s a d o r s "  and 

" c h a r g é s  d ' a f f a i r e s  en t i t r e " .  A l t h o u g h  not s e e k i n g  formal a p p r o 

val by the M e m b e r  S tates, the C o m m i s s i o n  a l s o  i n f o r m s  t h e m  t h r o u g h



the C O R E P E R  of its i n t e n t i o n  to e s t a b l i s h  an external r e p r e s e n t a 

t ion and to n o m i n a t e  a H ead of D e l e g a t i o n  in a d v a n c e  of formal e s 

t a b l i s h m e n t  and formal n o m i n a t i o n  (79). However, the C o m m i s s i o n ' s  

p o s i t i o n  in this s p here of p e r m a n e n t  f r i c t i o n  has b e e n  s t r e n g t h e 

ned to some e x t e n t  by A r t i c l e  30(9) of the SEA: By p r o v i d i n g  for 

an i n t e n s i f i e d  c o o p e r a t i o n  of M e m b e r  States' m i s s i o n s  and C o m m i s 

sion d e l e g a t i o n s  in t h i r d  c o u n t r i e s  and i n t e r n a t i o n a l  o r g a n i z a 

tions, t his A r t i c l e  has for the first t ime g i v e n  an i m p l i c i t  T r e a 

ty b a s i s  to the e x i s t e n c e  and the p o l i t i c a l  role of C o m m i s s i o n  d e 

l e g a t i o n s  in t h i r d  c o u n t r i e s ,  and the C o m m i s s i o n  has not f a i l e d  to 

m a k e  use of this in th e i r  d i s c u s s i o n s  with M e m b e r  S t a t e s  (80).

A l t h o u g h  b e i n g  still far f r o m  r e s o l v e d ,  the q u e s t i o n  of d i p l o m a 

tic s t a t u s  d o e s  in no way a f f e c t  the e f f e c t i v e n e s s  of the C o m m i s 

si o n s  d e l e g a t i o n s  an d  th e i r  a c c e s s  to the r e l e v a n t  a u t h o r i t i e s  of 

the c o u n t r i e s  to w h i c h  they have b e e n  a c c r e d i t e d .  The C o m m i s s i o n  

b e i n g  the C o m m u n i t y ' s  c h i e f  n e g o t i a t o r ,  the most i m p o r t a n t  task of 

the C o m m i s s i o n  d e l e g a t i o n s  is to d e f e n d  and to e x p l a i n  c o m m o n  p o 

s i t i o n s  of the EC on q u e s t i o n s  of i n t e r n a t i o n a l  e c o n o m i c  r e l a t i o n s  

and e c o n o m i c  c o o p e r a t i o n  to the host c o u n t r i e s .  Si n c e  the d e l e g a 

t i o n s  d i s p o s e  of a v a l u a b l e  k n o w - h o w  in j u d g i n g  the p o s s i b i l i t i e s  

and l i m i t s  of c o o p e r a t i o n  b e t w e e n  t h e i r  host c o u n t r i e s  and the 

C o m m u n i t y ,  t hey a l s o  p l a y  an i m p o r t a n t  role in the p r e p a r a t i o n  and 

d e v e l o p m e n t  of e x t e r n a l  C o m m u n i t y  p o l i c i e s  by the C o m m i s s i o n  (81).

Paral l e l  w i t h  the p e r m a n e n t  e x t e n s i o n  of its e x t e r n a l  d i p l o m a t i c  

r e p r e s e n t a t i o n ,  the C o m m i s s i o n  has as well c o n s t a n t l y  i n t e n s i f i e d  

its "ad hoc" d i p l o m a t i c  a c t i v i t y .  O f f i c i a l s  and e x p e r t s  of the 

C o m m i s s i o n  h ave n u m e r o u s  b i l a t e r a l ,  p l u r i l a t e r a l  or m u l t i l a t e r a l  

c o n t a c t s  w i t h  r e p r e s e n t a t i v e s  of t h i r d  c o u n t r i e s .  T h e s e  ar e  not 

o n l y  d e s t i n e d  t o  r e s o l v e  " t e c h n i c a l "  q u e s t i o n s  but o f t e n  a l s o  h a 

ve a c e r t a i n  p o l i c y  p r e p a r a t o r y  f u n c t i o n  s i n c e  t h e y  a l l o w  to 

so u n d  the p o s s i b i l i t i e s  of d e e p e r  c o o p e r a t i o n  w i t h  tftird c o u n 

t r i e s  on a s u b - p o l t i c a l  level. On a h i g h e r - l e v e l ,  the D i r e c t o r -  

G e n e r a l s  of the c o m p e t e n t  D G s  ar e  r e g u l a r l y  r e c e i v i n g  the a m b a s 

s a d o r s  of t h i r d  c o u n t r i e s  a n d  o f t e n  r e p r e s e n t  t h e  C o m m i s s i o n  in 

i m p o r t a n t  n e g o t i a t i o n s  an d  i n t e r n a t i o n a l  m e e t i n g s ,  h a v i n g  a role 

a n d  a s t a t u s  w h i c h  a r e  q u i t e  s i m i l a r  t o  t h o s e  of th e  G e r m a n  

" S t a a t s e k r e t S r e " . T h e  C o m m i s s i o n e r s  t h e m s e l v e s  a r e  e n g a g e d  in an
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in t e n s e  high- l e v e l  d i p l o m a c y  wh i c h  is in every r e s p e c t  c o m p a r a b l e  

to that of national M i n i s t e r s .  In the (in no way e x c e p t i o n a l )  

week of 17 to 21 April 1989, to take but one example, C o m m i s s i o 

ners had m e e t i n g s  with the Prime M i n i s t e r  of the USSR, the F o 

reign M i n i s t e r s  of Yugoslavia, Norway, Mexico, Ic e l a n d  and Peru, 

the M i n i s t e r  of T r a n s p o r t  of S w i t z e r l a n d ,  the M i n i s t e r s  of Small 

and M e d i u m  Sized E n t e r p r i s e s  of Gabun, and the A m b a s s a d o r s  of the 

P e o p l e ' s  R e p u b l i c  of Ch i n a  and of the G e r m a n  D e m o c r a t i c  Republic, 

all m e e t i n g s  t a k i n g  pl a c e  in B r u s s e l s  or L u x e m b o u r g  (82).

The o u t s t a n d i n g  role of the P r e s i d e n t  of the C o m m i s s i o n  in C o m 

m u n i t y  external r e l a t i o n s  is i n t e r n a t i o n a l l y  a c k n o w l e d g e d  since 

the late 1970s, w h e n  a f t e r  s u s t a i n e d  e f f o r t s  P r e s i d e n t  Roy J e n 

kins s u c c e e d e d  to e s t a b l i s h  its right to a pl a c e  in the Wo r l d  E c o 

no m i c  S u m m i t s  ( " S u m m i t s  of the Seven " ) .  H o w e v e r ,  this role has 

b e e n  e x t r e m e l y  e n h a n c e d  over the last years by what may be ca l l e d  

the "D e l o r s  f a c t o r " .  By ma j o r  po l i t i c a l  i m p u l s e s  given inside 

(e.g., the internal m a r k e t  p r o g r a m m e )  and o u t s i d e  (e.g., the 

S t r a s b o u r g  s p e e c h  in J a n u a r y  1989 on E C - E F T A  r e l a t i o n s )  of the 

C o m m u n i t y  and by a r e m a r k a b l e  skill in d i p l o m a c y  and in r e p r e s e n 

t i n g  the r e a l i t y  of a new d y n a m i c  C o m m u n i t y ,  P r e s i d e n t  D e l o r s  has 

a c h i e v e d  a p l a c e  on the w o r l d  stage u n m a t c h e d  by any of his p r e d e 

c e s s o r s  w h i c h  has e v e n  s u r p r i s e d  some of his c o l l e a g u e s  in the 

C o m m i s s i o n  itself. In t h i r d  c o u n t r i e s  too, the P r e s i d e n t  of the 

C o m m i s s i o n  is now w i d e l y  i d e n t i f i e d  as the l e a d i n g  r e p r e s e n t a t i v e  

of the " new E u r o p e "  (83).

To c o p e  w i t h  t h e  e ver w i d e n i n g  d e m a n d s  of C o m m u n i t y  exter n a l  r e 

l a t i o n s  is p r i m a r i l y  the t ask of t h r e e  C o m m i s s i o n e r s  s p e c i a l l y  

c h a r g e d  w i t h  e x t e r n a l  r e l a t i o n s ,  s u p p o r t e d  by th e i r  " c a b i n e t s " ,  

and t w o  D i r e c t o r a t e  G e n e r a l s ,  DG I ( "External R e l a t i o n s " )  and DG 

V I I I  ( " D e v e l o p m e n t " ) .  O t h e r  DGs (m a i n l y  II, VI, VII and XI) are 

on l y  o c c a s i o n a l l y  c o n c e r n e d  w i t h  q u e s t i o n s  of external r e l a t i o n s  

if t h e r e  is s o m e t h i n g  at stake w h i c h  f a l l s  p a r t l y  w i t h i n  t h e i r  

s p e c i f i c  s p h e r e  of c o m p e t e n c e  (e.g., DG II in r e l a t i o n  to i n t e r n a 

tional m o n e t a r y  q u e s t i o n s  or DG V I I  in r e l a t i o n  to q u e s t i o n s  of 

i n t e r n a t i o n a l  t r a n s p o r t  p o l i c y ) .  T h e r e  is a l s o  a Pol i t i c a l  D i r e c 

t o r a t e  in the S e c r e t a r i a t  Gen e r a l  d e a l i n g  a l m o s t  e x c l u s i v e l y  w i t h  

EPC a f f a i r s ,  to w h i c h  we will c o m e  b a c k  later. A l t h o u g h  o nly to a
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l i m i t e d  e x t e n t  due to a w ide ra n g e  of o t h e r  tasks, general p e r s 

p e c t i v e s  and p r o s p e c t i v e s  of C o m m u n i t y  external r e l a t i o n s  are s t u 

di e d  w i t h i n  the " C e l l u l e  de p r o s p e c t i v e " ,  a small e m b r y o n i c  " p l a n 

ning staff", w h i c h  d i r e c t l y  c o m e s  under the P r e s i d e n t  <84).

The th r e e  C o m m i s s i o n e r s  s p e c i a l l y  c h a r g e d  w ith external r e l a t i 

ons d i v i d e  t h e i r  c o m p e t e n c e s  m a i n l y  a l o n g  g e o g r a p h i c a l  lines w hich

are r e f l e c t e d  in the p r e s e n t  (1991) a d m i n i s t r a t i v e  s t r u c t u r e  of OG

I and DG VIII (85):

(1) The D i r e c t o r a t e s  A (GATT; OECD; c o m m e r c i a l  q u e s t i o n s  r e l a t i n g

to a g r i c u l t u r e  a n d  f i s h i n g ;  e x p o r t  c r e d i t s  

p o l i c y ;  e x p o r t  p r o m o t i o n ;  internal m a rket),

B ( r e l a t i o n s  w i t h  N o r t h e r n  A m e r i c a ,  A u s t r a l i a ,  

S o u t h  A f r i c a  and N e w  Z e a l a n d ) ,

C ( i n s t r u m e n t s  and general q u e s t i o n s  of e x 

ternal e c o n o m i c  p o l i c y ,  i n c l u d i n g  a n t i d u m -  

pi n g ) ,

D (sectoral e c o n o m i c  q u e s t i o n s ;  e c o n o m i c  a n a 

lyses; e c o n o m i c  r e l a t i o n s  in the s p here of 

r e s e a r c h ,  s c i e n c e  and n u c l e a r  ene r g y ) ,

E ( r e l a t i o n s  w i t h  state t r a d i n g  c o u n t r i e s ;  

r e l a t i o n s  w i t h  the CSCE; m u l t i l a t e r a l  q u e s 

t i o n s  like t h o s e  of the UN E c o n o m i c  C o m m i s 

s ion for E u r o p e ) ,

F ( r e l a t i o n s  w i t h  C h i n a ,  J a p a n  a n d  o t h e r  

c o u n t r i e s  of th e  Far East) and 

G ( r e l a t i o n s  w i t h  E F T A  an d  b i l a t e r a l  r e l a t i 

o n s  w i t h  not s t a t e  t r a d i n g  c o u n t r i e s  of 

n o r t h e r n  an d  c e n t r a l  Eu r o p e ,  e.g., A u s t r i a )

of DG I a r e  a t t r i b u t e d  to V i c e - P r e s i d e n t  F r a n s  A n d r i e s s e n .

(2) The D i r e c t o r a t e s  H ( M e d i t e r r a n e a n ,  N e a r  E ast a n d  M i d d l e  East),

I ( L a t i n  A m e r i c a ) ,

J (Asia, w i t h o u t  th e  c o u n t r i e s  a t t r i b u t e d  to 

D i r e c t o r a t «  F) a n d  

K ( n o r t h - s o u t h  r e l a t i o n s ,  I n c l u d i n g  r e l a t i o n s
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with i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  g e n e r a l i 

zed tariff p r e f e r e n c e s  and c o o r d i n a t i o n  of 

e c o n o m i c  c o o p e r a t i o n )

of DG I are a t t r i b u t e d  to C o m m i s s i o n e r  Abel Matutes.

(3) The e n t i r e  DG VIII, wh i c h  is a l s o  r e s p o n i s b l e  for the d e l e g a t i 

ons in ACP c o u n t r i e s ,  with the d i r e c t o r a t e s

A ( D e v e l o p m e n t  p o l i c y  and comme r c i a l  policy, 

i n c l u d i n g  r e l a t i o n s  with UNCTAD),

B ( W e s t e r n  and Central Africa; C a r i b b e a n ) ,

C ( E a s t e r n  and S o u t h e r n  Africa; Indie Ocean; 

P a c i f i c ) ,

D ( M a n a g e m e n t  of i n s t r u m e n t s ,  i n c l u d i n g  food

aid, S t a b e x  and Sysmin) and

E (F i n a n c e s ) ,

is a t t r i b u t e d  to V i c e - P r e s i d e n t  Manuel Marin.

This internal s t r u c t u r e  has at least th r e e  d i s a d v a n t a g e s  with r e 

g a r d  to a c l e a r - s h a p e d  d e c i s i o n - m a k i n g  and h a n d l i n g  of external 

relati o n s :

- th e r e  is no C o m m i s s i o n e r  in c h a r g e  of the w h o l e  s p here of 

e x t e r n a l  r e l a t i o n s ,  so that t h e r e  is no real c o u n t e r p a r t  

t o  a natio n a l  f o r e i g n  m i n i s t e r  and no central c o o r d i n a t i n g  

i n s t a n c e  f o r  the C o m m i s s i o n ' s  external a c t i v i t y ;

- DG I is s p l i t  up b e t w e e n  t w o  C o m m i s s i o n e r s ,  so that the

D i r e c t o r  G eneral of the m o s t  i m p o r t a n t  DG in C o m m u n i t y

e x t e r n a l  r e l a t i o n s  has to serve, so to speak, t w o  " m a s t e r s "  

w i t h  d i f f e r e n t  c o m p e t e n c e s  and d i f f e r e n t  i n t e r e s t s ;

- t h e  C o m m i s s i o n ' s  e x t e r n a l  d e l e g a t i o n s  ar e  split up, f i rstly, 

b e t w e e n  DG V I I I  ( d e l e g a t i o n s  in AC P  c o u n t r i e s )  a n d  DG I (all 

o t h e r  d e l e g a t i o n s )  and, s e c o n d l y ,  i n d i r e c t l y  a l s o  b e t w e e n  

t h r e e  C o m m i s s i o n e r s .
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the C o m m i s s i o n ,  the c o o r d i n a t i n g  role e x e r c i s e d  by the f r e q u e n t  

m e e t i n g s  of the C o m m i s s i o n e r s '  "Chefs de cab i n e t " ,  the r egular c o 

o r d i n a t i o n  m e e t i n g s  of the D i r e c t o r s  and the D i r e c t o r  General of 

DG I, and the fact that the d e l e g a t i o n s  a t t r i b u t e d  to DG I have 

b een d i r e c t l y  a t t a c h e d  to the D i r e c t o r  General, limit the n e g a t i v e  

e f f e c t s  of these structural w e a k n e s s e s ,  but do not remove the l a t 

ter (86) .

A n o t h e r  and m uch m ore i m p o r t a n t  internal p r o b l e m  of the C o m m i s 

sion is the lack of r e s o u r c e s :  Overall n u m b e r s  in the C o m m i s s i o n ' s  

exter n a l  a d m i n i s t r a t i v e  units and d e l e g a t i o n s  are s i g n i f i c a n t l y  

lower t han th o s e  of the m a j o r  M e m b e r  S t a t e s  and even of some of 

the m e d i u m  si z e d  S t a t e s  (87). Due to the ever w i d e n i n g  ta s k s  of 

C o m m u n i t y  exter n a l  r e l a t i o n s ,  the g o o d  f u n c t i o n i n g  of the r e s p e c 

t ive d e p a r t m e n t s  d e p e n d s  t o d a y  l a r g e l y  on e x c e s s i v e l y  long w o r 

king times. The o f f i c i a l s  in c h a r g e  of external r e l a t i o n s  have not 

o n l y  to deal w i t h  the p r e p a r a t i o n  and the i m p l e m e n t a t i o n  of the 

C o m m i s s i o n ' s  e x t e r n a l  pol i c y ,  but have a l s o  to p a r t i c i p a t e  in n u 

m e r o u s  m e e t i n g s  of c o m m i t t e e s  and w o r k i n g  g r o u p s  i n s i d e  the C o m m u 

nity (Council and E u r o p e a n  P a r l i a m e n t )  and EPC in o r d e r  to keep 

the C o m m i s s i o n  i n f o r m e d  of the p o s i t i o n s  of the M e m b e r  S t ates and 

the P a r l i a m e n t  and to e x p l a i n  or, if n e c e s s a r y ,  to d e f e n d  the C o m 

m i s s i o n ' s  p o l i c y .  T h e s e  a d d i t i o n a l  t a s k s  r e q u i r e  a lot of staff 

and time: In the c a s e  of the C o m m i s s i o n ' s  p r e s e n c e  at the m o n t h l y  

m e e t i n g s  of the EP's C o m m i t t e e  on Exter n a l  R e l a t i o n s  ( " R E X " - C o m -  

m i t t e e " ) ,  for e x a m p l e ,  the C o m m i s s i o n  is u s u a l l y  r e q u i r e d  to send 

o n e  A - g r a d e  o f f i c i a l  for e v e r y  p o i n t  on the a g e n d a ,  w h i c h  m e a n s

t h a t  on the a v e r a g e  h alf a d o z e n  s e n i o r  o f f i c i a l s  of DG I have to

l e a v e  t h e i r  r e g u l a r  b u s i n e s s  i n s i d e  of t h e  C o m m i s s i o n  for tw o  da y s

e v e r y  m o n t h  (88).

In s ome c a s e s ,  the a d m i n i s t r a t i v e  u n i t s  a r e  so u n d e r s t a f f e d  that 

t h e y  ca n  o n l y  deal w i t h  the m o s t  i m p o r t a n t  e l e m e n t s  of t h e i r  

t a s k s ,  h a v i n g  t o  l e a v e  a s i d e  a lot of o t h e r  a s p e c t s  w h i c h  are by 

no m e a n s  n e g l e c t e d  in n a t i o n a l  m i n i s t r i e s .  T o  g i v e  but on e  e x a m p 

le: N o r m a l l y ,  th e  C o m m i s s i o n  d i s p o s e s  of o n l y  on e  A g r a d e  of f i c i a l  

to fulfill the f u n c t i o n  of a " r e l a y "  (to m a i n t a i n  a s u f f i c i e n t  l e 

vel of i n f o r m a t i o n  a n d  to p r e p a r e  b r i e f i n g s  on the m o s t  i m p o r t a n t  

q u e s t i o n s )  b e t w e e n  t h e  C o m m i s s i o n  d e l e g a t i o n  w i t h i n  th e  UN and
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DG I, a fun c t i o n ,  which has to cover UN a c t i v i t y  in all parts of 

the world. Klaus Ebermann, form e r  head of the d i v i s i o n  "Relations 

with Int e r n a t i o n a l  O r g a n i z a t i o n s " ,  speaks t h e r e f o r e  of a "chain of 

i n s u f f i c i e n t  s t r u c t u r e s " ,  wh i c h  o f t e n  limit c o n s i d e r a b l y  the C o m 

m i s s i o n ' s  c a p a c i t y  to e x p l o i t  all a v a i l a b l e  i n f o r m a t i o n  and to r e 

act p r o m p t l y  to inte r n a t i o n a l  events. In D e c e m b e r  1990, an i n t e r 

nal s c r e e n i n g  o p e r a t i o n  on the lack of staff in DG I led to the 

result that the D G , d i s p o s i n g  of 768 o f f i c i a l s  i n c l u d i n g  d e l e g a 

tions in th i r d  c o u n t r i e s ,  wo u l d  need 276 new po s t s  in 1991 alone 

to c o v e r  the most urgent needs. D u r i n g  1990, the p r e s t i g i o u s  PHARE 

p r o g r a m m e  c o u l d  only be kept o p e r a t i n g  on the b a s i s  of a r e d e p l o y 

m ent a c t i o n  f o l l o w i n g  to w h i c h  24 o f f i c i a l s  f r o m  o t h e r  D G 1s were 

s e c o n d e d  to DG I (89).

A n o t h e r  a s p e c t  of the lack of r e s o u r c e s  is the fact t hat the 

C o m m i s s i o n  s o m e t i m e s  lacks a v a i l a b l e  e x p e r t i s e  to cope w ith new 

a r i s i n g  c h a l l e n g e s  in the C o m m u n i t y ' s  external r e l a t i o n s .  To give 

a recent, a l t h o u g h  r a ther e x c e p t i o n a l ,  examp l e :  For the historical 

r e a s o n  that the C o m m u n i t y  has not had for most of its e x i s t e n c e  

d i p l o m a t i c  r e l a t i o n s  with E a s t e r n  Europe, but a l s o  b e c a u s e  of the 

b u d g e t a r y  c o n s t r a i n t s ,  the C o m m i s s i o n  was e x t r e m e l y  short of e x 

p e r t s  f a m i l i a r  with the c o u n t r i e s  c o n c e r n e d  when s u d d e n l y  f a ced 

w ith the r a p i d l y  g r o w i n g  ta s k s  of r e l a t i o n s  w ith " r e v o l u t i o n a r y "  

E a s t e r n  E u r o p e  (90). W ith th e i r  long t r a d i t i o n s  of r e l a t i o n s  with 

E a s t e r n  Europe, M e m b e r  States' F o r e i g n  M i n i s t r i e s  w ere not c o n 

f r o n t e d  w i t h  a s i m i l a r  p r o b l e m .

H o w e v e r ,  n e i t h e r  the s e r i o u s  lack of r e s o u r c e s  nor the s u s p i c i 

ous and s o m e t i m e s  not very c o o p e r a t i v e  a t t i t u d e  of M e m b e r  Sta t e s  

have until n o w  b e e n  a b l e  to r e s t r i c t  the m o r e  a n d  m o r e  e n h a n c e d  

r ole of th e  C o m m i s s i o n  in the s p here of external r e l a t i o n s :  The 

w i d e  r a n g e  of the C o m m i s s i o n ' s  exter n a l  a c t i v i t y ,  th e  q u a l i t y  of 

its h i g h - l e v e l  d i p l o m a c y  a n d  the e ver i n c r e a s i n g  r e c o g n i t i o n  it 

has a c h i e v e d  as an i n t e r n a t i o n a l  a c t o r  m a k e  it e v i d e n t  that in p o 

litical t e r m s  the C o m m i s s i o n  has far s u r p a s s e d  the role of a mere 

c o m m e r c i a l  n e g o t i a t o r  of the C o m m u n i t y  in d i r e c t i o n  of b e c o m i n g  

the " g e n e r a l "  r e p r e s e n t a t i v e  of t h e  C o m m u n i t y  on the i n t e r n a t i o n a l  

s t a g e .
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2.2. The Council

By c o n t r a s t  to the C o m m i s s i o n  wh o s e  role it is to d e f e n d  the 

C o m m u n i t y  i n terest, the Council c o n s t i t u t e s  the f o r u m  where n a t i o 

nal i n t e r e s t s  tend to p r e v a i l .  The T r e a t i e s  p r o v i d e  e x p l i c i t l y  for 

seven m a i n  f u n c t i o n s  of the Council in the sphere of external r e 

l a t i o n s  :

A. to d e c i d e  on C o m m i s s i o n  p r o p o s a l s  for the i m p l e m e n t a t i o n  of 

C o m m o n  C o m m e r c i a l  P o l i c y  ( A r t i c l e  113 EEC Treaty; f u n c t i o n  

not p r o v i d e d  for by the ECSC and EAEC T r e a t i e s ) ;

B. to d e c i d e  on C o m m i s s i o n  p r o p o s a l s  for c o o p e r a t i o n  and a g r e e 

m e n t s  w i t h  t h i r d  c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s

in the f i e l d s  of (I) r e s e a r c h ,  t e c h n o l o g i c a l  d e v e l o p m e n t  

and d e m o n s t r a t i o n ,  a n d  (II) e n v i r o n m e n t  ( i n t r o d u c e d  by the 

SEA, new A r t i c l e s  130n, 130q(2), 130r(5) and 130s EEC T r e a 

ty; f u n c t i o n  not p r o v i d e d  for by the ECSC and EAEC T r e a 

ties) ;

C. to a u t h o r i z e  the C o m m i s s i o n  to o p e n  and to c o n d u c t  n e c e s s a r y  

n e g o t i a t i o n s  w i t h  t h i r d  c o u n t r i e s  and i n t e r n a t i o n a l  o r g a n i 

z a t i o n s  ( A r t i c l e s  113 and 228 EEC Tr e a t y ;  A r t i c l e  101 EAEC 

Tr e a t y ;  f u n c t i o n  not p r o v i d e d  for by the ECSC T reaty);

D. to is s u e  n e g o t i a t i o n  d i r e c t i v e s  to the C o m m i s s i o n  (Ar t i c l e  

113(2) EEC T r e a t y ;  f u n c t i o n  not p r o v i d e d  for by the ECSC and 

EAEC T r e a t i e s ) ;

E. to a p p o i n t  a special c o m m i t t e e  to a s s i s t  the C o m m i s s i o n  in

n e g o t i a t i o n s  r e l a t i n g  t o  the c o m m o n  c o m m e r c i a l  p o l i c y  ( A r 

t i c l e  113(2) EEC T r e a t y ;  f u n c t i o n  not p r o v i d e d  for by the

E C S C  an d  E AEC T r e a t i e s ) ;

F. to c o n c l u d e  t h e  a g r e e m e n t s  n e g o t i a t e d  by the C o m m i s s i o n

( A r t i c l e  228 and 238 EEC T r e a t y ;  no p o w e r  t o  c o n c l u d e  under

t h e  E CSC T r e a t y ;  A r t i c l e  101 E A E C  T r e a t y  s t i p u l a t e s  that the

c o n c l u s i o n  of i n t e r n a t i o n a l  a g r e e m e n t s  by t h e  C o m m i s s i o n  

n e e d s  the a p p r o v a l  of th e  C o u n c i l ) ;

G. to d e c i d e  on C o m m i s s i o n  p r o p o s a l s  for the I m p l e m e n t a t i o n  of 

c o n c e r t e d  a c t i o n  in t h e  f r a m e w o r k  of i n t e r n a t i o n a l  o r g a n i z e -
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t^ o n s  (Arti c l e  116 EEC Treaty; f u n c t i o n  not p r o v i d e d  for by

the ECSC and EAEC Treaties).

The Council d e c i d e s  by q u a l i f i e d  m a j o r i t y  on all C o m m i s s i o n  p r o 

p o s a l s  r e l a t e d  to m e a s u r e s  and a g r e e m e n t s  rel a t e d  to common c o m 

mercial p o l i c y  a g r e e m e n t s ,  inte r n a t i o n a l  a g r e e m e n t s  and c o n c e r t e d  

a c t i o n  in i n t e r n a t i o n a l  o r g a n i z a t i o n s  ( A r ticles 113 and 116 EEC 

Treaty; A r t i c l e  101 EAEC Treaty). It should be noted in this c o n 

text that the SEA has e l i m i n a t e d  an i n c o n s i s t e n c y  inside of the 

T r e a t i e s  by a m e n d i n g  A r t i c l e  28 EEC T r e a t y  w h i c h  now e m p o w e r s  the 

Council to alter the c o m m o n  c u s t o m s  t a r i f f  by q u a l i f i e d  m a j o r i t y  

d e c i s i o n :  P r e v i o u s l y ,  a l t e r a t i o n s  of the c o m m o n  c u s t o m s  tar i f f  

did r e q u i r e d  d i f f e r e n t  m a j o r i t i e s  under A r t i c l e  113 ( q u a l i f i e d  

m a j o r i t y )  and A r t i c l e  28 ( u n a n i m i t y ) .

The SEA has s l i g h t l y  e x t e n d e d  the formal r e q u i r e m e n t  of u n a n i 

m i t y  in the s p h e r e  of external r e l a t i o n s  since now not only the 

a g r e e m e n t s  c o n c l u d e d  on the b a s i s  of A r t i c l e s  235 and 238 EEC 

T r e a t y  ( c o o p e r a t i o n  and a s s o c i a t i o n  a g r e e m e n t s ) ,  but a l s o  the 

a g r e e m e n t s  newly p r o v i d e d  for by A r t i c l e  130n and 130r(5) requ i r e  

u n a n i m i t y  (see f u n c t i o n  B). Si n c e  p r e v i o u s  a g r e e m e n t s  on the r e s 

p e c t i v e  s u b j e c t - m a t t e r s  had to be b a s e d  on A r t i c l e  235 EEC Tre a t y  

r e q u i r i n g  a l s o  u n a n i m i t y  this d o e s  not m a k e  any d i f f e r e n c e  in 

p r a c t i c e .  It shows, however, that the M e m b e r  S t ates are r e t i c e n t  

to e x t e n t  the a p p l i c a t i o n  of m a j o r i t y  v o t i n g  in the external r e 

l a t i o n s  s phere. The rule t h a t  the Council can a m e n d  C o m m i s s i o n  

p r o p o s a l s  o n l y  by u n a n i m i t y  has not b een m o d i f i e d  ( A r t i c l e  149 

EEC Tre a t y ;  A r t i c l e  119 EAEC Tr e a t y ) .

U n l i k e  th e  C o m m i s s i o n ,  the Council is not a h o m o g e n e o u s  s t r u c t u r e  

but c o n s i s t s  of v a r i o u s  bod i e s :  the s p e c i a l i z e d  C o u n c i l s  of M i n i s 

ters t h e m s e l v e s ,  a s e ries of m o r e  or less s p e c i a l i z e d  c o m m i t t e e s  

and w o r k i n g  g r o u p s ,  and a S e c r e t a r i a t  General w h o s e  p r i m a r y  f u n c 

t i o n  is to p r e p a r e  the m e e t i n g s  of t h e  d i f f e r e n t  b o d i e s .  The role 

w h i c h  the Council w i t h  its v a r i o u s  b o d i e s  f u l f i l l s  w i t h i n  the C o m 

m u n i t y ' s  s y s t e m  of exter n a l  r e l a t i o n s  is d i f f i c u l t  t o  d e s c r i b e  

w i t h o u t  h a v i n g  a short look at the C o m m u n i t y ' s  internal d e c i s i o n 

m a k i n g  p r o c e s s  as r e g a r d s  i n t e r n a t i o n a l  n e g o t i a t i o n s  (for m o r e  d e 
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ta i l s  see s u b - c h a p t e r  3.1.):

In p r a c t i c e ,  the p r o p o s a l s  of the C o m m i s s i o n  for n e g o t i a t i o n s  

with th i r d  c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s  are at first 

d i s c u s s e d  by the C O R E P E R ,  that most i m p o r t a n t  c o m m i t t e e  of the 

C o u n c i l ,  and the s p e c i a l i z e d  w o r k i n g  g r o u p s  the C O R E P E R  has e s t a b 

l i s h e d  in the Council f r a m e w o r k .  D e p e n d i n g  on w h e t h e r  the COREPER, 

i.e. the P e r m a n e n t  R e p r e s e n t a t i v e s  ( " a m b a s s a d o r s " )  of the Me m b e r  

States, have b e e n  a ble or not to a g r e e  w ith the C o m m i s s i o n  on the 

text of the p r o p o s a l ,  the latter then co m e s  e i t h e r  as an "A" point 

(to be a d o p t e d  w i t h o u t  d i s c u s s i o n )  or as a "B" point (to be d i s 

c u s s e d )  on the a g e n d a  of the Council of M i n i s t e r s ,  w h i c h  in the 

s p h e r e  of external r e l a t i o n s  n o r m a l l y  m e e t s  as the Council of F o 

re i g n  M i n i s t e r s ,  c o m m o n l y  c a l l e d  "General A f f a i r s  C o u n c i l "  (91).

If the C ouncil a grees, it i s s u e s  c o r r e s p o n d i n g  n e g o t i a t i o n  d i r e c 

t i v e s  ( c o m m o n l y  c a l l e d  " n e g o t i a t i n g  m a n d a t e " )  to the C o m m i s s i o n .

In all n e g o t i a t i o n s  r e l a t e d  to the C o m m o n  c o m m e r c i a l  p olicy, the 

C o m m i s s i o n  has to e x e c u t e  this m a n d a t e  in c l o s e  c o n s u l t a t i o n  with 

the special C o m m i t t e e  of the Council p r o v i d e d  for by A r t i c l e  113 

EEC T reaty, w h i c h  is c o m m o n l y  c a l l e d  " C o m m i t t e e  113" and w h i c h  

c o n s i s t s  of t r a d e  s p e c i a l i s t s  d e l e g a t e d  by the M e m b e r  States. At 

the issue of the n e g o t i a t i o n s  and a final d i s c u s s i o n  of t h eir 

r e s u l t s  in the C O R E P E R ,  the C o m m i s s i o n  p r o p o s a l  t o  c o n c l u d e  the 

a g r e e m e n t  in q u e s t i o n  is s u b m i t t e d  - a g a i n  as an "A" or "B" 

p o i n t  - to the C o u n c i l .  The M i n i s t e r s  t hen d e c i d e  on the c o n c l u 

sion, in m o s t  i n s t a n c e s  a f t e r  c o n s u l t i n g  the EP or, if n e c e s s a r y ,  

a f t e r  h a v i n g  got its a s s e n t .

Th i s  d e c i s i o n - m a k i n g  p r o c e s s  sh o w s  ho w  th e  e n t i r e  Council s t r u c 

t u r e  s e r v e s  as a c l e a r i n g  h o u s e  for a c c o m o d a t i n g  the i n t e r e s t s  of 

th e  M e m b e r  States, w h i c h  are r e p r e s e n t e d  at e v e r y  level. The p r o 

c e s s  a l s o  s h o w s  t h a t  a l t h o u g h  the C o u n c i l  of M i n i s t e r s  t a k e s  the 

final d e c i s i o n  the fate of a C o m m i s s i o n  p r o p o s a l  is a l r e a d y  l a r g e 

ly p r e - d e t e r m i n e d  by the d i s c u s s i o n s  in the C O R E P E R .  The same is 

t r u e  w i t h  r e g a r d  to the a c c e p t a n c e  of the n e g o t i a t i o n  r e s u l t s  by 

the C o u n c i l  an d  the d i s c u s s i o n s  in C o m m i t t e e  113. T h e r e f o r e  b o t h  

c o m m i t t e e s ,  the C O R E P E R  an d  th e  A r t i c l e  113 C o m m i t t e e ,  d e s e r v e  

s o m e  c l o s e r  c o n s i d e r a t i o n  (92):
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The C O R E P E R  me e t s  on a w e e k l y  ba s i s  at two d i f f e r e n t  levels: 

" C O R E P E R  I" c o n s i s t s  of the D e p u t y  Per m a n e n t  R e p r e s e n t a t i v e s  and 

deals only with o r g a n i z a t i o n a l  and p rocedural questi o n s .  All i n 

t r i n s i c  p o l i c y  q u e s t i o n s  of external r e l a t i o n s  are d i s c u s s e d  by 

the P e r m a n e n t  R e p r e s e n t a t i v e s  t h e m s e l v e s  which meet in "COREPER 

II".

The C O R E P E R ' s  m ain f u n c t i o n  in the sphere of external relat i o n s

- as in all other f i e l d s  of C o m m u n i t y  a c t i v i t y  - is to p r e p a r e  

the Council m e e t i n g s .  This m e a n s  in p r a c t i c e  that the P e r m a n e n t  

R e p r e s e n t a t i v e s  try to ag r e e  with the C o m m i s s i o n  r e p r e s e n t a t i v e s  

on a text w h i c h  can be a d o p t e d  by the M i n i s t e r s  w i t h o u t  f u r t h e r  

d i s c u s s i o n  (as an "A" p oint). In most c a s e s  the C o m m i s s i o n  m o d i 

fies its p r o p o s a l s  on the b a s i s  of the d i s c u s s i o n s  in the C O R E P E R  

and the w o r k i n g  g r o u p s  in or d e r  to s e cure their a d o p t i o n  on the 

m i n i s t e r i a l  level. In gener a l ,  b o t h  the M e m b e r  Stat e s  and the C o m 

m i s s i o n  are a n x i o u s  to reach a c o m p r o m i s e  a l r e a d y  in the C O REPER, 

b e c a u s e  this a v o i d s  the risk of a " p o l i t i c a l "  cl a s h  on the m i n i s 

terial level w ith all the p o l e m i c s  and p u b l i c i t y  such a c l a s h  n o r 

m a l l y  e n t a i l s .  Since o p e n  po l i t i c a l  d i s p u t e s  over q u e s t i o n s  of e x 

ternal r e l a t i o n s  are r e g a r d e d  as p r e j u d i c i a l  to the external image 

of the C o m m u n i t y ,  the p r e s s u r e  for r e a c h i n g  a c o m p r o m i s e  on such 

q u e s t i o n s  in the C O R E P E R  is o f t e n  even s t r o n g e r  in the s p here of 

exter n a l  r e l a t i o n s  than in o t h e r  f i e l d s  of C o m m u n i t y  a c t i v i t y .  In 

a d d i t i o n  the P e r m a n e n t  R e p r e s e n t a t i v e s  are led by some d e g r e e  of 

p r o f e s s i o n a l  a m b i t i o n  and "e s p r i t  de c o r p s "  to m ake every p o s s i b l e  

e f f o r t  to p r e d e t e r m i n e d  a d e c i s i o n  of the Council and to f ind a 

s o l u t i o n  on t h e i r  own level, w h i c h  t h e y  g e n e r a l l y  c o n s i d e r  as b e 

ing less " p o l i t i c a l " ,  but m o r e  " o b j e c t i v e " .

D e c i s i o n - m a k i n g  in the C O R E P E R  n o r m a l l y  e n t a i l s  a lot of t i m e -  

c o n s u m i n g  b a r g a i n i n g ,  not o nly b e t w e e n  the r e p r e s e n t a t i v e s  of the 

C o m m i s s i o n  an d  t h o s e  of some or all of the M e m b e r  States, but a l s o  

a m o n g  the M e m b e r  S t a t e s  t h e m s e l v e s .  The P e r m a n e n t  R e p r e s e n t a t i v e s ,  

at the m e e t i n g s  n o r m a l l y  a s s i s t e d  e a c h  by at least one or t w o  s p e 

c i a l i s t s  f r o m  t h e i r  R e p r e s e n t a t i o n s ,  c a n  e f f e c t i v e l y  s l o w  d o w n  the 

d e c i s i o n - m a k i n g  w h e n e v e r  t hey w i s h  t o  d o  so, e.g., by a n n o u n c i n g  

t h a t  b e f o r e  g o i n g  f u r t h e r  t hey need n e w  i n s t r u c t i o n s  f r o m  t h eir 

m i n i s t r y .  It o f t e n  a l s o  t a k e s  a lot of t i m e  t o  so l v e  r a t h e r  t e c h 
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nical p r o b l e m s  on the level of the w o r k i n g  groups, in wh i c h  all 

the M e m b e r  Stat e s  and the C o m m i s s i o n  are r e p r e s e n t e d  by s p e c i a l i 

zed o f f i c i a l s .

Like in the e n t i r e  Council s tructure, the s i x m o n t h l y  r o t a t i n g  

P r e s i d e n c y  u s u a l l y  tries to speed up the p r o c e s s  t h r o u g h  its i n 

f l u e n c e  on the agenda, on the c o u r s e  of d i s c u s s i o n  and on the time 

s c h e d u l e  of the w o r k i n g  groups. In most cases, the P r e s i d e n c i e s  

p l a y s  its role f a i r l y  h o nestly, w h i c h  e n a b l e s  it to act o f t e n  as 

well as an e f f i c i e n t  broker. H o w e v e r ,  it a l s o  h a p p e n s  that a P r e 

s i d e n c y  uses its o f f i c e  m ore or less b l a t a n t l y  to p r o m o t e  national 

i n t e r e s t s .  If this b e c o m e s  t o o  o b v i o u s ,  n e g a t i v e  r e a c t i o n s  f r o m  

the C o m m i s s i o n  or o t h e r  M e m b e r  S t a t e s  c a n  lead to a s e r i o u s  d e a d 

lock.

A p a r t  f r o m  p a v i n g  the way for the F o r e i g n  M i n i s t e r s '  d e c i s i o n s ,  

the P e r m a n e n t  R e p r e s e n t a t i v e s  have a l s o  other, less imp o r t a n t ,  

f u n c t i o n s  in the s p h e r e  of e x t e r n a l  r e l a t i o n s .  T hey a l s o  sit in 

the C o m m i t t e e  of A m b a s s a d o r s  p r o v i d e d  of the Lomé C o n v e n t i o n  and 

in the v a r i o u s  C o m m i t t e e s  of A s s o c i a t i o n  or C o o p e r a t i o n ,  p r o v i d e d  

for in the A s s o c i a t i o n  or C o o p e r a t i o n  A g r e e m e n t s  the C o m m u n i t y  has 

c o n c l u d e d  w i t h  c e r t a i n  t h i r d  States.

The C o m m i t t e e  of A m b a s s a d o r s  of the Lomé C o n v e n t i o n  is c o m p o s e d  

of the P e r m a n e n t  R e p r e s e n t a t i v e s ,  the A m b a s s a d o r s  of the ACP S t a 

tes an d  a r e p r e s e n t a t i v e  of the C o m m i s s i o n  ( f r o m  DG VIII). It n o r 

m a l l y  m e e t s  t w i c e  a y ear (93). The C o m m i t t e e  has the t ask to r e 

v i e w  the f u n c t i o n i n g  of the C o n v e n t i o n  an d  th e  a c h i e v e m e n t  of its 

o b j e c t i v e s ,  a n d  t o  s u p e r v i s e  the w o r k  of all c o m m i t t e e s  a n d  w o r 

king g r o u p s  set up u n d e r  th e  C o n v e n t i o n .  It can s u b m i t  p r o p o s a l s  

t o  the Co u n c i l  of M i n i s t e r s  of the L o m é  C o n v e n t i o n  a n d  may be the 

o b j e c t  of a d e l e g a t i o n  of p o w e r s  f r o m  t h i s  i n s t i t u t i o n  (94). D e s 

p i t e  t h e s e  w i d e - r a n g i n g  f u n c t i o n s ,  the A m b a s s a d o r  of the P r e s i d e n 

cy and C h a i r m a n  of th e  C O R E P E R  is n o r m a l l y  th e  o n l y . P e r m a n e n t  R e 

p r e s e n t a t i v e  w h o  a t t e n d s  the C o m m i t t e e  m e e t i n g s ,  th e  o t h e r  M e m b e r  

S t a t e s  b e i n g  m e r e l y  r e p r e s e n t e d  by t h e i r  ACP d e s k - o f f i c e r s . This 

p r a c t i c e  has b e e n  r e p e a t e d l y  c r i t i c i z e d  b y  r e p r e s e n t a t i v e s  of the 

AC P  S t a t e s  w h o  r e g a r d  it as an i n d i c a t i o n  for th e  l o w  i n t e r e s t  

th e  P e r m a n e n t  R e p r e s e n t a t i v e s  t a k e  in t h e i r  c o n c e r n s .

The A s s o c i a t i o n  or C o o p e r a t i o n  C o m m i t t e e s  a r e  c o m p o s e d  of the
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P e r m a n e n t  R e p r e s e n t a t i v e s ,  the A m b a s s a d o r  of the c o r r e s p o n d i n g  

t h i r d  State and a r e p r e s e n t a t i v e  of the Comm i s s i o n .  The C o m m i t 

tees n o r m a l l y  meet on a h a l f - y e a r l y  basis. The C o m m i t t e e s  have 

f u n c t i o n s  sim i l a r  to those of the C o m m i t t e e  of A m b a s s a d o r s  of the 

Lomé C o n v e n t i o n  and p r e p a r e  the m e e t i n g s  of the A s s o c i a t i o n  or 

C o o p e r a t i o n  ( m i n i s t e r i a l )  Cou n c i l s .  Apart f rom the C h a i r m a n  of the 

C O R E P E R ,  who as a general rule is pre s e n t  in person, the Perma n e n t  

R e p r e s e n t a t i v e s  m ost of t e n  send lower ra n k i n g  o f f i c i a l s  in their 

place. In gener a l ,  the d i s c u s s i o n s  inside of these C o m m i t t e e s  are 

not very s u b s t a n t i v e .  Howev e r ,  in the rather c o m p l e x  case of the 

A s s o c i a t i o n  w ith Turkey, p r o c e e d i n g s  of the c o r r e s p o n d i n g  C o m m i t 

tee s o m e t i m e s  do have some p o litical relevance.

Like the C O R E P E R ,  the A r t i c l e  113 C o m m i t t e e  me e t s  at t w o  levels: 

The "Full M e m b e r s "  are c o m p o s e d  of t w e l v e  seni o r  o f f i c i a l s  each 

of w h i c h  is d r a w n  f r o m  the c o m p e t e n t  M i n i s t r y  of one of the Mem b e r  

S t a t e s  (External Trade, F o r e i g n  Affai r s ,  E c o n o m i c s  or Finance). 

They deal on a m o n t h l y  b a s i s  with all tr a d e  issues of some p o l i t i 

cal i m p o r t a n c e  and are a s s i s t e d  by e x p e r t s  from their M i n i s t r i e s .  

The " D e p u t i e s "  are s t a f f e d  by a m i x t u r e  of o f f i c i a l s  f r o m  the n a 

tional M i n i s t r i e s  and f r o m  the P e r m a n e n t  R e p r e s e n t a t i o n s ,  d e p e n 

d ing on the p r e f e r e n c e  of the indiv i d u a l  M e m b e r  State. They deal 

on a w e e k l y  b a s i s  w i t h  the m ore tec h n i c a l  issu e s  of external t r a 

de p o l i c y .  For m a t t e r s  c o n c e r n i n g  the M u l t i - F i b r e  A g r e e m e n t ,  the 

A r t i c l e  113 C o m m i t t e e  has e s t a b l i s h e d  a p e r m a n e n t  w o r k i n g  g r o u p  

( " T e x t i l e s  W o r k i n g  Gr o u p " )  on the level of the D e p u t i e s .  In a d d i 

tion, the C o m m i t t e e  u s u a l l y  c r e a t e s  ad hoc w o r k i n g  g r o u p s  for n e 

g o t i a t i o n s  in p r o g r e s s ,  such as the one for s e r v i c e s  w i t h  re g a r d  

t o  t h e  G A T T  n e g o t i a t i o n s .  The C o m m i s s i o n  is, of cou r s e ,  r e p r e s e n 

ted in all t h e s e  b o d i e s .

A c c o r d i n g  to the Treaty, the A r t i c l e  113 C o m m i t t e e ' s  m a i n  f u n c 

t i o n  is to " a s s i s t "  the C o m m i s s i o n  in t r a d e  n e g o t i a t i o n s  (94).

In p r a c t i c e  this m e a n s  t hat the C o m m i t t e e ' s  m a i n  t a s k  is to u p 

hold M e m b e r  S t a t e s  i n t e r e s t s  d u r i n g  the n e g o t i a t i o n  and to l e a 

ve no d o u b t  w i t h  the C o m m i s s i o n  a b o u t  w h a t  t h e s e  i n t e r e s t s  are. 

S i n c e  the " C o m m i t t e e  113" is o n l y  an a d v i s o r y  c o m m i t t e e ,  the C o m 

m i s s i o n  is l e g a l l y  e n t i t l e d  t o  d i s r e g a r d  its. w i s h e s .  H o w e v e r ,  in
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general the C o m m i s s i o n  f o l l o w s  the C o m m i t t e e ' s  a dvice, b e c a u s e  its 

m e m b e r s  r e f l e c t  the a t t i t u d e  of the Council of M i n i s t e r s  which can 

b l o c k  the c o n c l u s i o n  of the a g r e e m e n t  n e g o t i a t e d  by the C o m m i s s i 

on due to its e x c l u s i v e  po w e r  to c o n c l u d e  p r o v i d e d  for by A r t i c l e  

228 EEC Treaty.

D e s p i t e  its w a t c h d o g  role, the a t m o s p h e r e  inside of the C o m m i t 

tee is u s u a l l y  one of c o o p e r a t i o n ,  rath e r  than of a n t a g o n i s m .  The 

r e p r e s e n t a t i v e s  of the M e m b e r  Stat e s  are a n x i o u s  to a r r i v e  at a 

cl e a r  c o n s e n s u s ,  and their d i s c u s s i o n s  a l l o w  the C o m m i s s i o n  to a s 

c e r t a i n  the M e m b e r  States' a t t i t u d e s  as well as to k now w hen it 

s h o u l d  re f e r  to the Council for m o d i f i e d  or new n e g o t i a t i o n  d i r e c 

tives.

L ike the C O R E P E R ,  the A r t i c l e  113 C o m m i t t e e  has d e v e l o p e d  some 

p r o f e s s i o n a l  p r i d e  and " e s p r i t  de c o r p s "  of its own: A l t h o u g h  all 

m a t t e r s  d i s c u s s e d  in the A r t i c l e  113 C o m m i t t e e  have to p a s s  

t h r o u g h  C O R E P E R  b e f o r e  r e a c h i n g  the C o u n c i l ,  the m e m b e r s  of the 

C o m m i t t e e  u s u a l l y  d o  not spare any e f f o r t  to s e ttle the q u e s t i o n s  

at t h e i r  level and to a v o i d  that the P e r m a n e n t  R e p r e s e n t a t i v e s  

will have to d i s c u s s  them. O n e  r e a s o n  for this may be that in c o n 

tr a s t  to the C O R E P E R  m ost of the C o m m i t t e e ' s  m e m b e r s  do not come 

f r o m  the F o r e i g n  M i n i s t r i e s  an d  may t h e r e f o r e  be not t o o  keen on 

i n c r e a s i n g  the i n f l u e n c e  of th e  d i p l o m a t s  in the C O R E P E R  to the 

p r e j u d i c e  of t h e i r  o w n  d e p a r t m e n t s .  H o w e v e r ,  t h e r e  is no e v i d e n c e  

of m a j o r  f r i c t i o n s  b e t w e e n  the A r t i c l e  113 C o m m i t t e e  and the 

C O R E P E R .

The e x t e n s i v e  a c t i v i t y  of th e  Cou n c i l  C o m m i t t e e s  d e s c r i b e d  a b o 

ve m a k e s  it a p p a r e n t  that the C ouncil s t r u c t u r e  e n a b l e s  the M e m b e r  

S t a t e s  not o n l y  t o  e x e r c i s e  a t i g h t  control on th e  C o m m i s s i o n ' s  

a c t i v i t y  in th e  s p h e r e  of e x t e r n a l  r e l a t i o n s ,  b u t  a l s o  to f o r c e  

th e  C o m m i s s i o n  - by the m e r e  w e i g h t  of th e  C o u n c i l ' s  final d e c i s i 

on p o w e r  - to m o d i f y  its p r o p o s a l s  e v e n  b e f o r e  the Co u n c i l  itself 

d e c i d e s  on them.

B e c a u s e  all t h e  m a t t e r s  of C o m m u n i t y  e x t e r n a l  r e l a t i o n s  are t h o 

r o u g h l y  d i s c u s s e d  an d  p r e p a r e d  by the C O R E P E R ,  t h e  A r t i c l e  113 

C o m m i t t e e  a n d  t h e  c o m p e t e n t  w o r k i n g  g r o u p s ,  th e  M i n i s t e r s  t h e m s e l 
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ves n o r m a l l y  focus only on the more general q u e s t i o n s  of external 

p o l i c y  wh i c h  the C o m m i t t e e s  have not b een able to settle on their 

level. A l t h o u g h  the T r e a t i e s  have not c o n f e r r e d  any substantial 

po w e r  upon the P r e s i d e n c y  of the Counc i l ,  it d e p e n d s  to a large 

e x t e n t  on the P r e s i d e n c y  to p r e p a r e  the g r o u n d  for a c o m p r o m i s e  on 

the level of the Council of M i n i s t e r s .  The f u l f i l l m e n t  of this task 

n e c e s s i t a t e s  a lot of b e f o r e h a n d  i n f o r m a t i o n  and c o n s u l t a t i o n :

Sho r t l y  b e f o r e  the m o n t h l y  m e e t i n g s  of the General Af f a i r s  C o u n 

cil, the F o r e i g n  M i n i s t e r  of the P r e s i d e n c y  (the " P r e s i d e n t  of the 

C o u n c i l " )  is b r i e f e d  in great detail by both his P e r m a n e n t  R e p r e 

s e n t a t i v e  and the S e c r e t a r y  General of the Council on the items on 

the a g e n d a  and t h e i r  b a c k g r o u n d ,  the state of d i s c u s s i o n s  in the 

C O R E P E R ,  the d i f f e r e n t  p o s i t i o n s  ta k e n  by the M e m b e r  Stat e s  and 

the c h a n c e s  for p u s h i n g  an issue t h r o u g h  to the d e c i s i o n  stage.

The M i n i s t e r  a l s o  r e c e i v e s  a b r i e f i n g  book w h i c h  has been p r e p a r e d  

by the Council S e c r e t a r i a t  in c o o p e r a t i o n  with the P e r m a n e n t  R e 

p r e s e n t a t i v e .  This b r i e f i n g  book, w h i c h  is very m uch a p p r e c i a t e d  

by e v e r y  P r e s i d e n c y ,  not o nly d e s c r i b e s  every issue on the agenda, 

but a l s o  r e c o m m e n d s  and e x p l a i n s  a l t e r n a t i v e  t a c t i c s  and e ven l a n 

guage, i.e. the "right w o r d s "  w h i c h  can be used in or d e r  to spare 

c e r t a i n  national s e n s i t i v i t i e s .  On the ba s i s  of the b r i e f i n g s ,  the 

M i n i s t e r  s o m e t i m e s  g e t s  into t o u c h  w i t h  one or more of his c o l l e a 

g u e s  b e f o r e  the m e e t i n g  in o r d e r  to f i r m  up a m a j o r i t y ,  to f o r m  a 

p e r s o n a l  idea of his c o l l e a g u e s  p r o b l e m s ,  or a l s o  to apply p r e s s u 

re w h e n  needed. The p r e p a r a t i o n  is c o m p l e t e d  by a m e e t i n g  of the 

P r e s i d e n t  of the Council w i t h  the P r e s i d e n t  of the C o m m i s s i o n ,  a 

m o r e  d i r e c t l y  c o n c e r n e d  M e m b e r  of the C o m m i s s i o n ,  or e v e n  several 

M e m b e r s  of t h e  C o m m i s s i o n .  This m e e t i n g ,  w h i c h  is n o r m a l l y  a l s o  

a t t e n d e d  by the S e c r e t a r y  G e n e r a l s  of b o t h  i n s t i t u t i o n s  and the 

C h a i r m a n  of t h e  C O R E P E R ,  serv e s  m a i n l y  to a g r e e  w i t h  the C o m m i s s i 

on on c e r t a i n  t a c t i c s  to be f o l l o w e d  d u r i n g  the Council me e t i n g .  

This final h i g h - l e v e l  c o n t a c t  w i t h  the C o m m i s s i o n  by no way s i m p 

ly a m a t t e r  of c o u r t e s y :  P r a c t i c e  has sh o w n  that th e  m o s t  e f f i 

c i e n t  P r e s i d e n c i e s  are t h o s e  that have m a i n t a i n e d  a c l o s e  and c o n 

f i d e n t  w o r k i n g  r e l a t i o n s h i p  w i t h  the C o m m i s s i o n  (96).

A l t h o u g h  the g eneral rule is still that in th e  G eneral A f f a i r s  

C o u n c i l  the M e m b e r  S t a t e s  a r e  r e p r e s e n t e d  by the F o r e i g n  M i n i s 
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ters t h e m s e l v e s ,  most of t h e m  are n o w a d a y s  s u p p o r t e d  by a junior 

m i n i s t e r  s p e c i a l i z e d  on E u r o p e a n  a f f a i r s  wh o  r e p l a c e s  the Foreign 

M i n i s t e r  d u r i n g  part of the m e e t i n g  or even for the wh o l e  of 

it (97). In c ase e x c e p t i o n a l  c i r c u m s t a n c e s  p r e v e n t  the M i n i s t e r  

f r o m  j o i n i n g  the m e e t i n g  in time, the P e r m a n e n t  R e p r e s e n t a t i v e  t a 

kes his place. The latter, however, is not e n t i t l e d  to vote in 

p l a c e  of his a b s e n t  m i n i s t e r  - a rule w h i c h  g u a r a n t e e s  the high 

p o l i t i c a l  level of the Council p r o c e e d i n g s  (98). Due to a c e r t a i n  

po l i t i c a l  p r e - e m i n e n c e  the General A f f a i r s  Council e n j o y s  b e c a u s e  

of its c o m p e t e n c e  for m a t t e r s  of overall E u r o p e a n  policy, the C o m 

m i s s i o n  u s u a l l y  a t t e n d s  this Council on the h i g h e s t  p o s s i b l e  l e 

vel, i.e. the P r e s i d e n t  and all m o r e  d i r e c t l y  c o n c e r n e d  C o m m i s s i o 

ners and the S e c r e t a r y  General (99).

The d i s c u s s i o n  of a c e r t a i n  i t e m  g e n e r a l l y  b e g i n s  w i t h  a status 

r e p o r t  by the C o m m i s s i o n e r  in c h a r g e .  If the i tem is s e n s i t i v e  or 

if it d e a l s  w i t h  h i g h l y  c o n f i d e n t i a l  m a t t e r s ,  a r e s t r i c t e d  sess i o n  

is u s u a l l y  c a l l e d ,  w h i c h  m e a n s  that o nly the M i n i s t e r  and one of 

his a i d e s  (most o f t e n  the P e r m a n e n t  R e p r e s e n t a t i v e )  is a d m i t t e d  

in the room. In the c ase of i m p o r t a n t  n e g o t i a t i o n s  in progr e s s ,  

th e  C o m m i s s i o n  o f t e n  r e q u e s t s  p o l i t i c a l  s u p p o r t  f r o m  the Council 

( a l m o s t  a l w a y s  in t r a d e  d i s c u s s i o n s  w ith the U n i t e d  Stat e s  and J a 

pan). If it c o n s i d e r s  it n e c e s s a r y ,  the C o m m i s s i o n  a l s o  a sks for 

ne w  or m o d i f i e d  n e g o t i a t i o n  d i r e c t i v e s .  In c a s e  of s t r o n g l y  d i f f e 

r ing i n t e r e s t s  of the M e m b e r  S tates, a c o m p r o m i s e  s o l u t i o n  u s u ally 

can o n l y  be a r r i v e d  at t h r o u g h  p e r s i s t e n t  e f f o r t s  and s m o o t h  c o 

o p e r a t i o n  of the P r e s i d e n c y  an d  t h e  C o m m i s s i o n  (100).

The m o s t  d i f f i c u l t  or s e n s i t i v e  i t e m s  on the a g e n d a  are g e n e r a l 

ly d i s c u s s e d  - a n d  v ery o f t e n  a l s o  s e t t l e d  - in the m o r e  informal 

a n d  r e l a x e d  a t m o s p h e r e  d u r i n g  lunch. In o r d e r  not to p r o v o k e  u n 

p l e a s a n t  s u r p r i s e s  for s ome of the p a r t i c i p a n t s ,  the P r e s i d e n c y  

c i r c u l a t e s  b e f o r e h a n d  a list of i t e m s  to be r a i s e d  d u r i n g  the 

l u n c h  w h i c h  a l s o  t a k e s  i n t o  a c c o u n t  the w i s h e s  of the C o m m i s s i o n .  

A p a r t  f r o m  the M i n i s t e r s  an d  one M e m b e r  of the C o m m i s s i o n ,  only 

t h e  P e r m a n e n t  R e p r e s e n t a t i v e  of the P r e s i d e n c y ,  the Ge n e r a l  S e c r e 

t a r y  of the Co u n c i l  a n d  o n e  s e n i o r  o f f i c i a l  of the C o m m i s s i o n  

( u s u a l l y  the S e c r e t a r y  G e n e r a l  or his D e p u t y )  a r e  a l l o w e d  t o  sit 

at t h e  t a b l e .  T h e y  e n s u r e  t h a t  an a c c u r a t e  but infor m a l  r e c o r d
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of the d i s c u s s i o n s  is made a v a i l a b l e  for the i n f o r m a t i o n  of their 

c o l l e a g u e s  and the later f o r m a l i z a t i o n  of the d e c i s i o n s  made d u 

ring the lunch (101).

At the end of the Council meeting, the P r e s i d e n t  of the Council 

holds a press c o n f e r e n c e ,  in general t o g e t h e r  with a Member of the 

C o m m i s s i o n .  B oth the P r e s i d e n c y  and the C o m m i s s i o n  usually a v oid 

to give d e t a i l s  about d i s a g r e e m e n t s  and sen s i t i v e  items in order 

not to j e o p a r d i z e  the c h a n c e s  for f u ture c o m p r o m i s e s  and not to 

c r e a t e  p r e j u d i c i a l  i m p r e s s i o n s  on the i nternational stage. H o w 

ever, the pr e s s  is most of t e n  w e l l - i n f o r m e d  t h r o u g h  i n t e r e s t e d  n a 

tional c h a n n e l s ,  and d e s p i t e  all p r e v e n t i v e  efforts, even c o n f i 

dential d o c u m e n t s  have the habit of f a l l i n g  ra p i d l y  into the 

press' hands. The l e g i s l a t i v e  acts f o r m a l l y  a d o p t e d  by the Council 

(e.g., the d e c i s i o n  to c o n c l u d e  an a g r e e m e n t )  are later p u b l i s h e d  

by the S e c r e t a r y  General of the Council in the Official Journal of 

the EC.

The m e e t i n g s  of the General A f f a i r s  Council are of t e n  f o l l o w e d  

by a m e e t i n g  of the A C P / E E C  Council of M i n i s t e r s  p r o v i d e d  for by 

the Lomé C o n v e n t i o n  or of one of the A s s o c i a t i o n  or C o o p e r a t i o n  

C o u n c i l s .  The o nly M i n i s t e r  w h o  a t t e n d s  the whole m e e t i n g  is u s u 

ally the P r e s i d e n t  of the General A f f a i r s  Counc i l .  If ot h e r  M i n i 

sters of the General A f f a i r s  Council a t t e n d  at all, they are only 

p r e s e n t  for a short time, a f t e r  w h i c h  t hey are r e p l a c e d  by t h e i r  

P e r m a n e n t  R e p r e s e n t a t i v e  or e ven o n l y  by a s e nior official of the 

P e r m a n e n t  R e p r e s e n t a t i o n  (102). In o r d e r  to p r e s e n t  a un i t e d  

front, the EC side n o r m a l l y  s t r i c t l y  a b s t a i n  f r o m  i n t e r v e n i n g ,  l e a 

ving the f l o o r  to the M i n i s t e r  of the P r e s i d e n c y ,  w h i c h  s p e a k s  on 

b e h a l f  of t h e  C o m m u n i t y  on the b a s i s  of s p e a k i n g  no t e s  c a r e f u l l y  

p r e - p r e p a r e d  by the C O R E P E R  and th e  General S e c r e t a r i a t  of the 

C o u n c i l .  Not t o o  s u r p r i s i n g l y ,  M i n i s t e r s  of t h e  ACP or o t h e r  a s s o 

c i a t e d  c o u n t r i e s  are not very s a t i s f i e d  a b o u t  this k ind of a f t e r -  

p i e c e  of the EC G eneral A f f a i r s  C o u n c i l .

The f o r e  g o i n g  d e s c r i p t i o n  of the m a i n  p a t t e r n s  of t h e  p r e p a r a 

ti o n  and the r u n n i n g  of Council m e e t i n g s  m a k e s  p l a i n  t h a t  the 

C o u n c i l  is a r a t h e r  c u r i o u s  h a l f w a y  h o u s e  b e t w e e n  a l e g i s l a t i v e  

i n s t i t u t i o n  and a m e r e  f r a m e w o r k  fo r  n e g o t i a t i o n s ,  b o t h  a m o n g  the
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M e m b e r  S t a t e s  t h e m s e l v e s  and b e t w e e n  t h e m  and the C o m m i s s i o n .  

H i g h l y  abnormal in terms of c o n v e n t i o n a l  national p o l i t i c s ,  the 

m e m b e r s  of the Council have to c o m b i n e  the roles of l e g i s l a t o r s  

for the c o m m o n  g ood of the C o m m u n i t y  and n e g o t i a t o r s  on b e h a l f  of 

their national i nterests. The c o n s e q u e n c e  is t h a t , especial 1y du- 

ring the P r e s i d e n c y ,  f r o m  the F o r e i g n  M i n i s t e r  down to junior o f 

f i c i a l s  all national r e p r e s e n t a t i v e s  i n v o l v e d  in the Council m a 

c h i n e r y  have to c o p e  with the c h a l l e n g e  of c o m b i n i n g  the s a f e g u a r 

d ing of their g o v e r n m e n t s  i n t e r e s t s  w i t h  the need of p r o m o t i n g  

o verall C o m m u n i t y  i n t e r e s t s .  For t his reason, d e c i s i o n - m a k i n g  i n 

side of the Council is not o n l y  e x t r e m e l y  l a b o r i o u s ,  but a l s o  a l 

w a y s  m a r k e d  by p r o b l e m s  of loyal t y ,  w h i c h  e x p l a i n  to a large e x 

tent the f r e q u e n t  f a i l u r e s  of the C ouncil m a c h i n e r y  to p r e s e r v e  

s e c r e c y  on i m p o r t a n t  items. It is e v i d e n t  t hat b o t h  the l a b o r i o u s  

d e c i s i o n - m a k i n g  and the p r o b l e m s  of l o y a l t y  have a s e r i o u s  n e g a t i 

ve i m p a c t  on the e f f i c i e n c y  of the C o m m u n i t y ' s  s y s t e m  of external 

r e l a t i o n s .

A s e c o n d  i m p o r t a n t  a s s e r t i o n  w h i c h  can be d r a w n  f r o m  the p r a c t i 

ce of Council b u s i n e s s  is that of the s i g n i f i c a n t  role of the P r e 

s i d e n c y  in r u n n i n g  the e n t i r e  Council s t r u c t u r e  and p r e p a r i n g  the 

g r o u n d  for c o m p r o m i s e  s o l u t i o n s .  Its role in the s p h e r e  of e x t e r 

nal r e l a t i o n s  is still m o r e  e n h a n c e d  by a s e r i e s  of o t h e r  f u n c t i 

ons: W i t h i n  several i n t e r n a t i o n a l  o r g a n i z a t i o n s  (e.g., the UN G e 

neral A s s e m b l y ,  the UN E c o n o m i c  and Social Co u n c i l  an d  UNCTAD), 

the C o m m u n i t y  is not o n l y  r e p r e s e n t e d  by the C o m m i s s i o n ,  but a l s o  

by the M e m b e r  S t a t e  h o l d i n g  the P r e s i d e n c y ,  a f o r m u l a  kn o w n  as 

" b i c e p h a l o u s "  or "dual r e p r e s e n t a t i o n " . The C o m m i s s i o n  r e p r e s e n t a 

t i v e  n o r m a l l y  a c t s  as the C o m m u n i t y  s p o k e s m a n ,  but the r e p r e s e n t a 

t i v e  of th e  P r e s i d e n c y  ca n  sp e a k  on b e h a l f  of the M e m b e r  S t a t e s  

w h e n e v e r  the p r e s i d i n g  M e m b e r  S t a t e  d e e m s  it n e c e s s a r y  (103).

In c a s e  of the n e g o t i a t i o n  of an i n t e r n a t i o n a l  a g r e e m e n t  on raw 

m a t e r i a l s ,  in w h i c h  b o t h  the C o m m i s s i o n  an d  the M e m b e r  S t a t e s  p a r 

t i c i p a t e ,  the s p o k e s m a n  of the j o i n t  C o m m u n i t y  d e l e g a t i o n  is n o r 

m a l l y  the r e p r e s e n t a t i v e  of th e  C o m m i s s i o n .  But, d e p e n d i n g  on t a c 

tical or t e c h n i c a l  c i r c u m s t a n c e s ,  t h e  c o m m o n  p o s i t i o n  of the C o m 

m u n i t y  is s o m e t i m e s  a l s o  p r e s e n t e d  b y  t h e  r e p r e s e n t a t i v e  of the
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M e m b e r  State h o l d i n g  the P r e s i d e n c y  (104).

Last, but not least, the P r e s i d e n c y  has a lso the f u n c t i o n  to r e 

p r e s e n t  the Council in third c o u n t r i e s .  This does not create a d d i 

tional o r g a n i z a t i o n a l  p r o b l e m s  b e c a u s e  the A m b a s s a d o r s  of the M e m 

ber State hol d i n g  the P r e s i d e n c y  a u t o m a t i c a l l y  act as r e p r e s e n t a 

t i v e s  of the Council as well (105). Not only in the special case 

of the EPC f r a m e w o r k  (to which we will come back later), Member 

S t a t e s  often c o l l e c t i v e l y  e n t r u s t  c e r t a i n  d i p l o m a t i c  f u n c t i o n s  to 

A m b a s s a d o r s  of the P r e s idency. This can entail c o n f l i c t s  of c o m p e 

tence with the Head of the C o m m i s s i o n  D e l e g a t i o n  in the r e s p e c t i v e  

c o u n t r y  (106).

H o w e v e r ,  d e s p i t e  th e s e  a d d i t i o n a l  f u n c t i o n s  and its i m p o rtant 

role in the C o u n c i l ' s  d e c i s i o n - m a k i n g  process, the P r e s i d e n c y  of 

the Council c a r r i e s  in no way the same w e i g h t  as the C o m m i s s i o n  in 

C o m m u n i t y  external r e l a t i o n s .  The m ain re a s o n s  for this are, 

f i r s t l y ,  the P r e s i d e n c y ' s  lack of substantial powers, secondly, 

its structural w e a k n e s s e s  c a u s e d  by the h a l f - y e a r l y  r o t a t i o n  and 

the u n a v o i d a b l e  d i s c o n t i n u i t i e s  it entai l s ,  and, thirdly, the P r e 

s i d e n c y ' s  a l m o s t  total d e p e n d e n c y  on the p o s i t i o n s  taken by the 

M e m b e r  States, w h o  not only o f t e n  d i s a g r e e ,  but a l s o  still like to 

speak i n d i v i d u a l l y  on th e i r  own b e h a l f  on the i n t e r n a t i o n a l  stage.

To s u m m a r i z e  the p o s i t i o n  of the Council in the C o m m u n i t y  s y s 

te m  of exter n a l  r e l a t i o n s  it can be said that, as the C o m m u n i t y ' s  

final d e c s i o n - m a k i n g  a u t h o r i t y ,  the Council r e p r e s e n t s  a st r o n g  

i n t e r g o v e r n m e n t a l  c o u n t e r w e i g h t  to the C o m m i s s i o n ' s  i m p l i c i t  

c l a i m  a n d  actual c a p a c i t y  to act as the "ge n e r a l "  s u p r a n a t i o n a l  

r e p r e s e n t a t i v e  of the C o m m u n i t y  on the i n t e r n a t i o n a l  stage. H o w 

ever, p r e c i s e l y  b e c a u s e  of its i n t e r g o v e r n m e n t a l  nature, the 

C o u n c i l ' s  r ole as i n t e r n a t i o n a l  a c t o r  in C o m m u n i t y  exter n a l  r e l a 

t i o n s  is far m o r e  l i m i t e d  than t h a t  of the C o m m i s s i o n .

2.3. The E u r o p e a n  P a r l i a m e n t
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m ost for an i n c r e a s e  of its role in external r e l a t i o n s  and al s o  

the one w h o s e  role in this sphere has b een i n c r e a s e d  most by the 

SEA. O r i g i n a l l y ,  the EC T r e a t i e s  only provi ded for a very 1 i mi ted 

c o n s u l t a t i v e  f u n c t i o n  of the EP in the sphere of external r e l a t i 

ons: Even in the case of the c o n c l u s i o n  of a s s o c i a t i o n  a g r e e m e n t s ,  

w h e r e  " c o n s u l t a t i o n "  of the EP was o b l i g a t o r y ,  its o p i n i o n s  l e g a l 

ly had no c o n s e q u e n c e .  Yet, p r e c i s e l y  in this case (as in that of 

a c c e s s i o n ) ,  the SEA has s h i f t e d  the i n t e r i n s t i t u t i o n a l  b a l a n c e  

c o n s i d e r a b l y  in f a v o u r  of the EP, for the first time c o n f e r r i n g  

on it a f u n c t i o n  of c o - d e c i s i o n  in C o m m u n i t y  external relations:

A. under the new w o r d i n g  of A r t i c l e  238 EEC T reaty, the EP has 

to g ive its "asse n t "  b e f o r e  the c o n c l u s i o n  of an a s s o c i a t i 

on a g r e e m e n t  by the C o u n c i l ,  this a s s e n t  r e q u i r i n g  the a b s o 

lute m a j o r i t y  of the votes of its c o m p o n e n t  M e m b e r s  ( f u n c 

t ion not p r o v i d e d  for by the ECSC and EAEC T r e a t i e s ) .

The SEA has a l s o  i n t r o d u c e d  an a d d i t i o n a l ,  t h o u g h  less p o w e r f u l ,  

f u n c t i o n  of the EP r e l a t e d  to the c o n c l u s i o n  of i n t e r n a t i o n a l  

a g r e e m e n t s :

B. by v i r t u e  of ne w  A r t i c l e  130q(2) EEC Tr e a t y ,  the EP p a r t i c i 

p a t e s  in the d e c i s i o n - m a k i n g  on a g r e e m e n t s  w i t h  t h i r d  c o u n 

t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s  in the f i e l d  of r e 

search, t e c h n o l o g i c a l  d e v e l o p m e n t  and d e m o n s t r a t i o n  ( p r o v i 

de d  fo r  by n e w  A r t i c l e  130n EEC T r e a t y )  on the b a s i s  of the 

s o - c a l l e d  " c o o p e r a t i o n  p r o c e d u r e "  ( f u n c t i o n  not p r o v i d e d  for 

b y  th e  E C S C  a n d  EAEC T r e a t i e s )  (107).

In a d d i t i o n  to t h e s e  new f u n c t i o n s ,  t h e  EEC T r e a t y  has a l w a y s  p r o 

v i d e d  for a c o n s u l t a t i v e  r ole of t h e  EP in c e r t a i n  c a s e s :

C. a c c o r d i n g  to A r t i c l e  228 EEC T r e a t y ,  the EP m u s t  be c o n s u l 

ted b e f o r e  the c o n c l u s i o n  of an a g r e e m e n t  " w h e r e  r e q u i r e d  

by t his T r e a t y "  ( f u n c t i o n  not p r o v i d e d  for by the ECSC and 

E AEC T r e a t i e s ) .
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This me a n s  that the EP must be c o n s u l t e d  not only on all a g r e e 

m e n t s  for wh i c h  this is e x p r e s s l y  p r o v i d e d  for (such as i n t e r n a 

tional e n v i r o n m e n t a l  a g r e e m e n t s  n e g o t i a t e d  and c o n c l u d e d  under new 

A r t i c l e s  130r(5) and 130s EEC Treaty), but a l s o  in all cases w h e 

re the C o m m u n i t y  c o m p e t e n c e  to c o n c l u d e  an a g r e e m e n t  d erives from 

a T r e a t y  p r o v i s i o n  which r e q u i r e s  EP to be consu l t e d ,  such as A r 

ticle 75 in the sphere of the c o m m o n  t r a n s p o r t  policy, or where an 

a g r e e m e n t  is b a s e d  on A r t i c l e  235 EEC Treaty (as are usually the 

c o o p e r a t i o n  a g r e e m e n t s )  (108).

A g r e e m e n t s  c o n c l u d e d  under the a w k w a r d  " c o o p e r a t i o n  p r o c e d u r e "  

p r o v i d e d  for by new A r t i c l e  130q(2) of the EEC Trea t y  (see s u b 

c h a p t e r  3.1.) have until now r e c e i v e d  no d r a m a t i c  t r e a t m e n t  by 

the EP. The P a r l i a m e n t  has not w a i t e d  very long, however, to m a 

ke use of the new p o w e r s  c o n f e r r e d  on it by a m e n d e d  A r t i c l e  238 

EEC Treaty:

In D e c e m b e r  1987 when it voted on a protocol to the E E C - T u r k e y  

a s s o c i a t i o n  a g r e e m e n t ,  the vote f a i l e d  to reach the r e q u i r e d  a b 

s o l u t e  m a j o r i t y ,  s p e c i f i c a l l y  in o r d e r  to get a dditional i n f o r m a 

ti o n s  and g u a r a n t e e s  f r o m  the T u r k i s h  g o v e r n m e n t  w ith regard to 

hu m a n  r i g h t s  p r o b l e m s  in Turkey. Final approval was only g i v e n  f i 

ve w e e k s  later, b r i n g i n g  a l o n g  a c o r r e s p o n d i n g l y  d e l a y e d  c o n c l u 

sion of the proto c o l  (109). In M a r c h  1988, b e c a u s e  of I s r a e l ' s  p o 

licy in the O c c u p i e d  T e r r i t o r i e s ,  the EP r e j e c t e d  t h r e e  p r o t o c o l s  

t o  the E E C - I s r a e l  a s s o c i a t i o n  a g r e e m e n t  and r e t u r n e d  t h e m  to the 

C o u n c i l ,  a l t h o u g h  it had a l r e a d y  s i g n e d  t h e m  (110). O nly in O c t o 

be r  1988, a f t e r  the s i t u a t i o n  in the O c c u p i e d  T e r r i t o r i e s  had 

e a s e d  a bi t  a n d  a f t e r  the I s r a e l i a n  G o v e r n m e n t  had g i v e n  c e r t a i n  

g u a r a n t e e s  to the C o m m u n i t y ,  the P a r l i a m e n t  in a s e c o n d  r e a d i n g  

f i n a l l y  g a v e  its a s s e n t  to the p r o t o c o l s  (111).

The EP may be c r i t i c i z e d  for h a v i n g  u sed the. p r o t o c o l s  in q u e s 

t i o n  for p o l i t i c a l  e nds w h i c h  had n o t h i n g  t o  d o  with the c o n t e n t  

of th e  a g r e e m e n t s :  The p r o t o c o l s  were, in fact, of a p u r e l y  t e c h 

nical nat u r e ,  d e s t i n e d  to a d a p t  the c o r r e s p o n d i n g  a s s o c i a t i o n  

t r e a t i e s  to the ne w  s i t u a t i o n  c r e a t e d  by the a c c e s s i o n  of S pain 

and P o r t u g a l . H o w e v e r ,  t h e r e  i s no d o u b t  t hat in the c a s e  of the 

E E C - I s r a e l  p r o t o c o l s  the EP has fo r  t h e  f i r s t  t i m e  in C o m m u n i t y
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h i s t o r y  e f f e c t i v e l y  i n t e r f e r e d  in C o m m u n i t y  external relations, 

c a u s i n g  an e m b a r r a s s i n g  s i t u a t i o n  for the I s r a e l i a n  G o v e r n m e n t  as 

well as for the Council w h i c h  had a l r e a d y  signed the pro t o c o l s .

The case shows that t h r o u g h  the new w o r d i n g  of A r t i c l e  238 the SEA 

has c o n f e r r e d  on the EP a powerful m e a n s  of i n f l u e n c e  in the s p h e 

re of external r e l a t i o n s  and a l s o  that the P a r l i a m e n t  is w i l l i n g  

to m ake use of it. In r e s p e c t  to a s s o c i a t i o n  a g r e e m e n t s ,  the EP 

has now c l e a r l y  r e a c h e d  a p o s i t i o n  c o r r e s p o n d i n g  to the role of 

the S e nate in US f o r e i g n  a f f a i r s  (112).

A p r o m i n e n t  f o r m e r  M e m b e r  of the EP, Lady Di a n a  Elies, has s u p 

p o s e d  that t h o s e  i n v o l v e d  in d r a f t i n g  the new w o r d i n g  of A r t i c l e  

238 EEC T r e a t y  under the SEA had not i m a g i n e d  at the time that the 

EP w o u l d  ever use that p o w e r  to r e j e c t  an a g r e e m e n t  (113). H o w 

ever, the EP can of c o u r s e  o n l y  e x e r c i z e  that p o w e r  when an a g r e e 

m e n t  is a c t u a l l y  b a s e d  on A r t i c l e  238, and p r e c i s e l y  with r e s pect 

to the c h o i c e  of the legal basis. Council and C o m m i s s i o n  have a 

r e l a t i v e l y  la r g e  m a r g i n  of d i s c r e t i o n :

The EEC T r e a t y  d o e s  n e i t h e r  c o n t a i n  a p r e c i s e  d e f i n i t i o n  of a s 

s o c i a t i o n  a g r e e m e n t s  ( A r t i c l e  238), for w h i c h  the EP's a s s e n t  is 

needed, nor a d e f i n i t i o n  of c o m m e r c i a l  a g r e e m e n t s  ( A r t i c l e  113), 

f or w h i c h  n e i t h e r  the EP's a s s e n t  nor its m a n d a t o r y  c o n s u l t a t i o n  

is n eeded. The j u d g m e n t  of the ECJ in C a s e  4 5 / 8 6  ( A r t i c l e  113 a l o 

ne or c o m b i n e d  w i t h  A r t i c l e  235 for g e n e r a l i z e d  t a r i f f  p r e f e r e n 

ces) seeks to e s t a b l i s h  o b j e c t i v e  c r i t e r i a  for the c h o i c e  of the 

legal b a s i s  (114). H o w e v e r ,  as r e g a r d s  a s s o c i a t i o n  a g r e e m e n t s ,  the 

C o u r t  has until now e s t a b l i s h e d  o n l y  o n e  c r i t e r i o n :  A c c o r d i n g  to 

th e  De m i r e l  j u d g m e n t  the C o m m u n i t y  c a n  c o n c l u d e  a s s o c i a t i o n  a g r e e 

m e n t s  in all f i e l d s  c o v e r e d  by the T r e a t y  (115). It is e v i d e n t  

t h a t  t h i s  e n t a i l s  no o b l i g a t i o n  t o  c o n c l u d e  a c e r t a i n  a g r e e m e n t  

un d e r  A r t i c l e  238. The C o m m u n i t y  is a c t u a l l y  c o n c l u d i n g  an i n c r e a 

sing n u m b e r  of c o m m e r c i a l  c o o p e r a t i o n  a g r e e m e n t s  whjc+i have A r t i c 

le 113 EEC T r e a t y  ( a l o n e  or t o g e t h e r  w i t h  A r t i c l e  235) as legal 

b a s i s  but w h i c h  are in no wa y  s e c o n d a r y  t o  " a s s o c i a t i o n  a g r e e 

m e n t s "  c o n c l u d e d  un d e r  A r t i c l e  238 in t e r m s  of t h e i r  p o l i t i c a l  

s i g n i f i c a n c e ,  nor d i f f e r e n t  as r e g a r d s  t h e i r  s u b j e c t - m a t t e r .  For 

i n s t a n c e ,  b e f o r e  t h e i r  a c c e s s i o n ,  S p a i n  and P o r t u g a l  w e r e  li n k e d  

t o  th e  C o m m u n i t y  by p r e f e r e n t i a l  t r a d e  a g r e e m e n t s  c o n c l u d e d  u n d e r
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A r t i c l e  113. No less s t r i k i n g  e x a m p l e s  are the c o o p e r a t i o n  a g r e e 

m e n t s  w ith the AS E A N  c o u n t r i e s ,  Brasil and India: D e s p i t e  the

fact that all these a g r e e m e n t s  c o n t a i n  e l e m e n t s  of d e v e l o p m e n t  p o 

licy like those with the M e d i t e r r a n e a n  and ACP c ountries, unlike

the latter they were c o n c l u d e d  on the ba s i s  of A r t i c l e s  113 and

235, and not under Ar t i c l e  238 (116).

Th e r e  is no doubt that the C o m m i s s i o n  a n d/or the Council (which 

has the final word in this regard) can have good reasons to a void 

the p o l i t i c a l l y  far more c o m m i t t i n g  t erm " a s s o c i a t i o n "  in a g r e e 

m e n t s  with th i r d  c o u n t r i e s .  However, it is e v i d e n t  that the ma r g i n  

of d i s c r e t i o n  with rega r d  to the use of A r t i c l e  113 or A r t i c l e  238 

as legal b a s i s  can a l s o  serve as a c o n v e n i e n t  i n s t r u m e n t  in o r der 

to e v a d e  the n e c e s s i t y  of o b t a i n i n g  the EP's a s s e n t  for the c o n 

c l u s i o n  of an i m p o r t a n t  a g r e e m e n t .  U n d e r s t a n d a b l e ,  the P a r l i a m e n t  

has r e p e a t e d l y  e x p r e s s e d  its c o n c e r n  ab o u t  such an u n d e r m i n i n g  of 

its p o w e r s  under A r t i c l e  238 (117). Several times a l r e a d y  since 

the en t r y  into force of the SEA c o n t r o v e r s i e s  have a r i s e n  b e t w e e n  

the EP, the C o m m i s s i o n  and the Council as re g a r d s  the a p p l i c a t i o n  

of A r t i c l e  238 or A r t i c l e  113. In the c ase of the E E C / E A E C - S o v i e t  

Un i o n  c o o p e r a t i o n  a g r e e m e n t  s i gned on 18 D e c e m b e r  1989, for e x a m p 

le, the EP took i n t e r n a l l y  the view that this a g r e e m e n t  should 

have b een b a s e d  on A r t i c l e  238, and not on A r t i c l e  113 as was 

f i r s t  p r o p o s e d  by the C o m m i s s i o n  and f i n a l l y  d e c i d e d  by the C o u n 

cil (118).

C o n f l i c t s  b e t w e e n  the EP an d  the C o m m i s s i o n  a n d / o r  the Council 

c o n c e r n i n g  the legal b a s i s  of an a g r e e m e n t  are not l i m i t e d  to A r 

t i c l e  238 EEC Treaty. S i m i l a r  c o n f l i c t s  may a l s o  arise, for i n 

st a n c e ,  if the C o m m i s s i o n  a n d / o r  the C ouncil c h o o s e  A r t i c l e  113 

EEC T r e a t y  w i t h  its w e a k e s t  f o r m  of p a r l i a m e n t a r y  p a r t i c i p a t i o n  as 

legal b a s i s  for a g r e e m e n t s  in the f i e l d s  of a g r i c u l t u r e  or t r a n s 

p o r t s ,  i n s t e a d  of b a s i n g  the a g r e e m e n t s  on A r t i c l e  43 ( " a g r i c u l 

t u r e“) or r e s p e c t i v e l y  A r t i c l e s  75 an d  84 ( " t r a n s p o r t s " )  of the 

EEC T r e a t y  w h i c h  all p r o v i d e  for m a n d a t o r y  c o n s u l t a t i o n  of the 

EP (119).

T h e  p o s i t i o n  of the EP in c o n f l i c t s  on the legal b a s i s  is c o n s i 

d e r a b l y  w e a k e n e d  by the w o r d i n g  of A r t i c l e  228 EEC T r e a t y ,  w h i c h
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s t i p u l a t e s  that "the Council, the C o m m i s s i o n  or a M e mber State may 

o b t a i n  b e f o r e h a n d  the o p i n i o n  of the Court of J u s t i c e  as to w h e 

ther an a g r e e m e n t  is c o m p a t i b l e  with the p r o v i s i o n s  of this T r e a 

ty": This p r o v i s i o n  a c t u a l l y  e x c l u d e s  the EP f r o m  the p o s s i b i l i t y  

to ask for the o p i n i o n  of the Court as r e g a r d s  the legal basis of 

a gi v e n  a g r e e m e n t  (120). This result is c l e a r l y  i n c o n s i s t e n t  with 

the new po w e r  of the EP under A r t i c l e  238 EEC Treaty: In the area 

c o v e r e d  by this Artic l e ,  the EP now has a role of c o - d e c i s i o n  

(and, by c o n s e q u e n c e ,  a l s o  of c o - r e s p o n s i b i l i t y ) ,  but it has as 

yet no p o s s i b i l i t y  c o m p a r a b l e  to that of Counc i l ,  C o m m i s s i o n  and 

M e m b e r  Stat e s  to have c h e c k e d  by the ECJ the c o r r e c t  a p p l i c a t i o n  

of A r t i c l e  238 as r e g a r d s  the legal b a s i s  of a g r e e m e n t s .  F o l l o w i n g  

an u n d e r t a k i n g  of P r e s i d e n t  D e l o r s  d u r i n g  the d e b a t e  on the C o m 

m i s s i o n ' s  annual l e g i s l a t i v e  p r o g r a m m e  in F e b r u a r y  1990, an inter- 

i n s t i t u t i o n a l  a r r a n g e m e n t  was m ade w h i c h  p r o v i d e s  for re g u l a r  c o n 

t a c t s  b e t w e e n  the Legal S e r v i c e s  of the EP, the C o m m i s s i o n  and the 

Council w i t h  a v i e w  to i n - d e p t h  d i s c u s s i o n s  on the c h o i c e  of legal 

b a s i s  (121). A l t h o u g h  this a r r a n g e m e n t  does not r e m o v e  the p r o 

blem, it c e r t a i n l y  r e p r e s e n t s  a step in a h e a d  as r e g a r d s  the EP's 

p a r t i c i p a t i o n  in the c h o i c e  of legal basis.

It has r i g h t l y  b e e n  p o i n t e d  out, t hat t h r o u g h  new A r t i c l e  238 of 

the EEC T r e a t y  th e  EP is not s i m p l y  d e v e l o p i n g  g r e a t e r  p o w e r s  in 

the s p h e r e  of e x t e r n a l  r e l a t i o n s  but a l s o  g r e a t e r  i n f l u e n c e  than 

natio n a l  p a r l i a m e n t s  (122). N e v e r t h e l e s s ,  e v e n  on the a s s u m p t i o n  

of a full a p p l i c a t i o n  of A r t i c l e  238 as r e g a r d s  t h e  legal b a s i s  of 

a g r e e m e n t s ,  t h e  role of th e  EP p r o v i d e d  for by t h e  T r e a t i e s  is 

still r a t h e r  r e s t r i c t e d  in t w o  r e g a r d s :  F i r s t l y ,  all of the e x i s 

t i n g  f o r m s  of EP p a r t i c i p a t i o n  in C o m m u n i t y  e x t e r n a l  r e l a t i o n s  

(assent, c o n s u l t a t i o n  u n d e r  the c o o p e r a t i o n  p r o c e d u r e  a n d  sim p l e  

c o n s u l t a t i o n )  i n v o l v e  a s i m p l e  "yes" or "no" to the c o n t e n t  of 

a g r e e m e n t s  w h i c h  a l r e a d y  h ave b e e n  n e g o t i a t e d  and s i g n e d  a n d  do 

not b r i n g  w i t h  t h e m  an y  d r a f t i n g  p o w e r s .  As r e g a r d s  the a s s e n t  

p r o c e d u r e ,  the t e r m  " n e g a t i v e  jo i n t  d e c i s i o n - m a k i n g "  has t h e r e f o 

re b e e n  used (123). In the c ase of the c o o p e r a t i o n  p r o c e d u r e ,  the 

f a c t  t h a t  at the t i m e  the a g r e e m e n t  is p u t  b e f o r e  P a r l i a m e n t  it is 

a s  a r u l e  no m o r e  o p e n  to f u r t h e r  a m e n d m e n t ,  d e p r i v e s  the EP f r o m
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e x e r c i z i n g  an i n f l u e n c e  c o m p a r a b l e  to that it has over internal 

l e g i s l a t i o n  (124). B r i e f l y  speaking, the Treat i e s  do not provide 

for any f o r m  of p a r i i a m e n t a r y  p a r t i c i p a t i o n  duri n g  the n e g o t i a t i o n  

process. Secondly, the EEC Treaty does not give the EP any say at 

all in trade a g r e e m e n t s  (Article 113). Since this is the most f r e 

quent type of a g r e e m e n t s  c o n c l u d e d  by the C ommunity, that r e s t r i c 

tion is a very c o n s i d e r a b l e  one.

The EP has never been w i l l i n g  to co n t e n t  itself with these r e 

s t r i c t i o n s .  In F e b r u a r y  1964 already, the Council t h e r e f o r e  u n d e r 

took to keep the EP b e t t e r  i n f o r m e d  of n e g o t i a t i o n s  for a s s o c i a t i 

on a g r e e m e n t s  t h r o u g h  a special p r o c e d u r e ,  c o m m o n l y  c a l l e d  "Luns 

p r o c e d u r e " .  It p r o v i d e s  that a d e b a t e  may take pl a c e  in the EP b e 

f ore n e g o t i a t i o n s  on the a s s o c i a t i o n  of a third c o u n t r y  w ith the 

C o m m u n i t y  have started. D u r i n g  the n e g o t i a t i o n s  on a g r e e m e n t s  of 

t his type c l o s e  c o n t a c t s  are m a i n t a i n e d  b e t w e e n  the C o m m i s s i o n  and 

the a p p r o p r i a t e  c o m m i t t e e s  of the EP (usually the REX C o m m i t t e e ,  

the D e v e l o p m e n t  C o m m i t t e e ,  and the and Political A f f a i r s  C o m m i t 

tee). W hen the n e g o t i a t i o n s  are c o m p l e t e d ,  but b e f o r e  the a g r e e 

ment is signed, the Council or its r e p r e s e n t a t i v e  i n f o r m  the a p 

p r o p r i a t e  c o m m i t t e e s  c o n f i d e n t i a l l y  and u n o f f i c i a l l y  of the s u b 

s t a n c e  of the a g r e e m e n t  (125).

In O c t o b e r  1973 the Council a d o p t e d  a si m i l a r  p r o c e d u r e ,  c o m m o n 

ly c a l l e d  " W e s t e r t e r p  p r o c e d u r e " ,  for the p a r t i c i p a t i o n  of the EP 

in the f i e l d  of tr a d e  a g r e e m e n t s .  T his p r o v i d e s  t hat b e f o r e  the 

o p e n i n g  of n e g o t i a t i o n s  c o n c e r n i n g  a t r a d e  a g r e e m e n t  w ith a t h i r d  

c o u n t r y  an d  in the light of the i n f o r m a t i o n  the Council s u p p l i e s  

to the c o m p e t e n t  c o m m i t t e e s  of the EP, the P a r l i a m e n t  may in a p 

p r o p r i a t e  c a s e s  h old a de b a t e .  The Council has a l s o  a c c e p t e d  that 

in the f r a m e w o r k  of this p r o c e d u r e  the C o m m i s s i o n  k e e p s  the c o m p e 

t e n t  c o m m i t t e e s  of the EP i n f o r m e d  of the p r o g r e s s  of n e g o t i a t i 

ons. W h e n  the n e g o t i a t i o n s  are c o m p l e t e d ,  but b e f o r e  the a g r e e m e n t  

is si g n e d ,  the P r e s i d e n t  of the Council or his r e p r e s e n t a t i v e  

a c q u a i n t  the c o m p e t e n t  c o m m i t t e e s  of the EP c o n f i d e n t i a l l y  and u n 

o f f i c i a l l y  w i t h  th e  s u b s t a n c e  of the a g r e e m e n t .  The W e s t e r t e r p  

p r o c e d u r e  a l s o  p r o v i d e s  that the C ouncil i n f o r m s  the EP of the 

c o n t e n t  of s uch a g r e e m e n t s ,  a f t e r  t h e i r  s i g n i n g  a n d  b e f o r e  t heir 

c o n c l u s i o n  (126).
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On a c c o u n t  of its e x p e r i e n c e  in a p p l y i n g  the W e s t e r t e r p  p r o 

c edure, the Council was s u b s e q u e n t l y  led to m ake a d i s t i n c t i o n  

b e t w e e n  a g r e e m e n t s  of ma j o r  i m p o r t a n c e  and other a g r e e m e n t s  (127). 

In the c ase of a g r e e m e n t s  of m a j o r  imp o r t a n c e ,  the Council sees 

the need to hold special m e e t i n g s  w ith the p a r l i a m e n t a r y  c o m m i t 

tees and, with a view to e n a b l e  e x c h a n g e s  of views in g r e a t e r  

depth, to supp l y  t hem in a d v a n c e  w ith a b a c k g r o u n d  m e m o r a n d u m .

In the c ase of o t h e r  a g r e e m e n t s ,  a tacit p r o c e d u r e  is n o rmally 

a p p l i e d ,  by w h i c h  the Council s i mply i n f o r m s  the EP in w r i t i n g  

when n e g o t i a t i o n s  are o p e n e d  and c o n c l u d e d .  Howev e r ,  the EP may 

w i t h i n  a p e r i o d  of tw o  weeks, if it so wis h e s ,  i n voke the p r o c e 

d ure for a g r e e m e n t s  of m a j o r  i m p o r t a n c e .

A l t h o u g h  t h e y  do not p r o v i d e  for formal i n q u i s i t o r i a l  p o w e r s  of 

the EP, the L u n s - W e s t e r t e r p  p r o c e d u r e s  at le a s t  to some e x t e n t  

meet the EP's need to be kept i n f o r m e d  on the o p e n i n g ,  the p r o 

g r e s s  and the c o m p l e t i o n  of n e g o t i a t i o n s .  Yet, they do by no m e a n s  

m eet the r e q u e s t  for a p o w e r  of r a t i f i c a t i o n  of all i n t e r n a t i o n a l  

a g r e e m e n t s  w h i c h  the EP set out a l r e a d y  in its r e s o l u t i o n  of 13 

F e b r u a r y  1982 (128). In this r e s p e c t ,  an i n c r e a s e d  say was g i ven 

t o  the P a r l i a m e n t  by the S o l e m n  D e c l a r a t i o n  on E u r o p e a n  Union, 

a d o p t e d  by the E u r o p e a n  Council in J u n e  1983. It p r o v i d e s  that in 

a d d i t i o n  to the c o n s u l t a t i o n s  p r o v i d e d  for in the EC T r e a t i e s  with 

r e s p e c t  to c e r t a i n  i n t e r n a t i o n a l  a g r e e m e n t s ,  the o p i n i o n  of the EP 

will be s o u g h t  a l s o  b e f o r e  the c o n c l u s i o n  of o t h e r  " s i g n i f i c a n t  

i n t e r n a t i o n a l  a g r e e m e n t s "  by the C o m m u n i t y .  The d e c l a r a t i o n  a l s o  

p r o v i d e s  for a c o r r e s p o n d i n g  e x t e n s i o n  of the e x i s t i n g  c o n f i d e n 

tial a n d  u n o f f i c i a l  i n f o r m a t i o n  p r o c e d u r e s  to the c a s e  of all 

" s i g n i f i c a n t "  a g r e e m e n t s  (129). It s h o u l d  be noted, h o w e v e r ,  that 

t h e s e  p r o c e d u r e s  do not c o v e r  a u t o n o m o u s  C o m m u n i t y  m e a s u r e s  in 

ex t e r n a l  r e l a t i o n s  (e.g., a n t i - d u m p i n g  m e a s u r e s ) ,  an d  at several 

o c c a s i o n s  it has o c c u r r e d  t hat EP has not b e e n  c o n s u l t e d  on i m p o r 

t a n t  r e g u l a t i o n s  p r o v i d i n g  for a u t o n o m o u s  m e a s u r e s  (130).

The EP has i n c o r p o r a t e d  the p r o c e d u r e s  d e s c r i b e d  a b o v e  in its 

R u l e s  of P r o c e d u r e  (RPEP), s p e c i f i c a l l y  in R u l e s  33 ( A s s o c i a t i o n  

A g r e e m e n t s ) ,  34 ( S i g n i f i c a n t  i n t e r n a t i o n a l  a g r e e m e n t s )  and 35 

( T r a d e  a n d  c o o p e r a t i o n  a g r e e m e n t s  not d e s i g n a t e d  as s i g n i f i c a n t ) .
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Yet, some of these rules c l e a r l y  go b e y o n d  the e n g a g e m e n t s  entered 

by the ot h e r  C o m m u n i t y  i n s t i t u t i o n s  and are more an e x p r e s s i o n  of 

the EP's w i shes than of i n t e r - i n s t i t u t i o n a l  reality:

Rule 33(1) p r o v i d e s  that, on a proposal from, inter alia, the 

C o m m i t t e e  r e s p o n s i b l e ,  the EP may ask the Council to be c o n s u l t e d  

on the n e g o t i a t i n g  m a n d a t e  which it i ntends to give the C o m m i s s i 

on, i.e. b e f o r e  the Council has a d o p t e d  that mandate. However, the 

Luns p r o c e d u r e  m e r e l y  p r o v i d e s  for a p o s s i b l e  d e bate in the EP b e 

fore the n e g o t i a t i o n s  c o mmence. The Council has e n t e r e d  no e n g a g e 

ment that it will i n f o r m  or c o n s u l t  the EP on the c o n t e n t s  of the 

d r a f t  n e g o t i a t i n g  m a n d a t e  for a s s o c i a t i o n  a g r e e m e n t s ,  and in p r a c 

tice, it inde e d  n either informs nor c o n s u l t s  the EP on the draft 

n e g o t i a t i n g  m a n d a t e s .

Rule 33(4) of the RPEP p r o v i d e s  that the EP shall be a s k e d  for 

its a s s e n t  to an a s s o c i a t i o n  a g r e e m e n t  b e f o r e  s i g n a t u r e  by the 

C o u n c i l .  Yet, the Council has u n d e r t a k e n  o nly to do so b e f o r e  c o n 

c l u s i o n .  In May 1988 the P r e s i d e n t - i n - o f f i c e  of the Council, Mr. 

G e n s c h e r ,  in a letter the P r e s i d e n t  of the EP, Lord Plumb, took 

the v iew that "in p r a c t i c e  a s s e n t  c a n n o t  be r e q u e s t e d  until the 

p a r t i c u l a r  a g r e e m e n t  is s igned" b e c a u s e  "under i n t e r n a t i o n a l  law 

the a u t h e n t i c  and d e f i n i t i v e  text of an a g r e e m e n t  is as a general 

rule e s t a b l i s h e d  [only] once it has b een signed, su b j e c t  to c o n 

c l u s i o n "  (131). This c l e a r l y  shows that the Council f i n d s  it a d 

v i s a b l e  t hat the EP d i s c u s s e s  a f i n i s h e d  text. In any case, the 

l e t t e r  t e s t i f i e s  m o r e  to the p r a c t i c e  t h a n  the RPEP do, since the 

EP is n o r m a l l y  n o t i f i e d  by the Council o nly a f t e r  s i g n a t u r e .

R ule 34(2) of the RPEP, in r e f e r r i n g  to Rule 3 3 ( 1 ) - ( 4 ) ,  lays 

d o w n  t h e  s a m e  p r o c e d u r e s  for " s i g n i f i c a n t "  i n t e r n a t i o n a l  a g r e e 

m e n t s .  H e r e  again, the Council has not u n d e r t a k e n  e i t h e r  to i n f o r m  

or c o n s u l t  t h e  EP on the d r a f t  n e g o t i a t i n g  m a n d a t e s  or t o  ask for 

the EP's " a s s e n t "  b e f o r e  c o n c l u s i o n .  In N o v e m b e r  1989 the EP has 

a s k e d  the C ouncil to be c o n s u l t e d  on the n e g o t i a t i n g  m a n d a t e  the 

C o u n c i l  i n t e n d e d  to g ive the C o m m i s s i o n  for t h e  n e g o t i a t i o n  of a 

c o o p e r a t i o n  a g r e e m e n t  w i t h  the c o u n t r i e s  of the G u l f  C o o p e r a t i o n  

Cou n c i l  (132). One m o n t h  later the P r e s i d e n t - i n - o f f i c e  of the 

C o u n c i l  r e p l i e d  t hat in a c c o r d a n c e  w i t h  t h e  " e x i s t i n g  p r o c e d u r e s "  

the Cou n c i l  w o u l d  o n l y  i n f o r m  th e  EP on t h e  n e g o t i a t i n g  m a n d a t e
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a f t e r  its a d o p t i o n  (133). In F e b r u a r y  1990 the EP as k e d  the C o u n 

cil to c o n s u l t  it r e g a r d i n g  the c o m m e r c i a l  and e c o n o m i c  c o o p e r a 

tion a g r e e m e n t  w ith A r g e n t i n a  i n i t i a l l e d  on 6 F e b r u a r y  1990 b e f o 

re it was s u b m i t t e d  for s i g n i n g  by the c o n t r a c t i n g  parti e s .  Yet, 

on 26 F e b r u a r y  the P r e s i d e n t  of the Council r e p l i e d  that the C o u n 

cil w o u l d  c o n t i n u e  to f o l l o w  the " e x i s t i n g  p r o c e d u r e s  for i n f o r 

m i n g  and c o n s u l t i n g  the E u r o p e a n  P a r l i a m e n t  laid d own for this t y 

pe of a g r e e m e n t "  (134). The EP t hen f o r w a r d e d  its r equest to the 

C o m m i s s i o n ,  w h i c h  r e p l i e d  that "the Council must d e c i d e  on this 

mat t e r ,  since it is r e s p o n s i b l e  for referral to P a r l i a m e n t  at this 

stag e "  (135). In fact, the EP was c o n s u l t e d  on the a g r e e m e n t  only 

a f t e r  s i g n a t u r e .

Rule 35(1) of the RPEP f i n a l l y  p r o v i d e s  - like Rule 33(1) - that 

the EP may ask the Council to be c o n s u l t e d  a l s o  on the m a n d a t e s  

w h i c h  it i n t e n d s  to g ive the C o m m i s s i o n  as r e g a r d s  the n e g o t i a t i o n  

of t r a d e  an d  c o o p e r a t i o n  a g r e e m e n t s  not d e s i g n a t e d  as " s i g n i f i 

c ant " .  O n c e  gain, the Council has never u n d e r t a k e n  to do so, and 

t his Rule has never b e e n  a p p l i e d  until now.

To a s c e r t a i n  the level of the EP's i n f o r m a t i o n  and p a r t i c i p a t i o n  

in the s p h e r e  of e x t e r n a l  r e l a t i o n s  o n e  has to look at the way the 

u n d e r t a k i n g s  g r a n t e d  are c a r r i e d  out by the o t h e r  i n s t i t u t i o n s  d u 

r ing the d i f f e r e n t  s t a g e s  of the n e g o t i a t i o n  p r o c e s s  (136):

(a) T h e  p r o v i s i o n  of i n f o r m a t i o n  to the a p p r o p r i a t e  c o m m i t t e e s  on 

the p r e p a r a t i o n  of the d r a f t  n e g o t i a t i n g  m a n d a t e :

Th e  C o m m i s s i o n  r e g u l a r l y  p r o v i d e s  s uch i n f o r m a t i o n  t h r o u g h  way 

of oral s t a t e m e n t s  by o f f i c i a l s  or e v e n  by the c o m p e t e n t  C o m 

m i s s i o n e r  at c o m m i t t e e  m e e t i n g s  (137). Yet, t his oral i n f o r m a 

t i o n  is not a l w a y s  very d e t a i l e d  a n d  u s u a l l y  d o e s  not a c q u a i n t  

t h e  c o m m i t t e e s  w i t h  th e  legal b a s i s  the C o m m i s s i o n  i n t e n d s  to 

g i v e  to the f u t u r e  a g r e e m e n t .  B e c a u s e  of t h e i r  c o n f i d e n t i a l  

na t u r e ,  the C o m m i s s i o n  is not i n c l i n e d  t o  p r o v i d e  the a p p r o 

p r i a t e  c o m m i t t e e s  w i t h  the t e x t  of d r a f t  n e g o t i a t i n g  m a n d a *  

tes (138). T h i s  has several t i m e s  le d  t o  e x c h a n g e s  b e t w e e n  

m e m b e r s  of c o m m i t t e e s  a n d  the C o m m i s s i o n .  H o w e v e r ,  in O c t o b e r
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1989 C o m m i s s i o n e r  A n d r i e s s e n  has u n d e r t a k e n  to i mprove the l e 

vel of i n f o r m a t i o n  on the dr a f t  n e g o t i a t i n g  m a ndates. In the 

case of the n e g o t i a t i o n s  with the EFTA c o u n t r i e s  on the c r e a 

tion of an "Eu r o p e a n  E c o n o m i c  Space" wh i c h  were sta r t e d  in J u 

ne 1990, the REX C o m m i t t e e  has for the first time r e c e i v e d  the 

text of the draft. F o l l o w i n g  to an u n d e r t a k i n g  of the D i r e c t o r  

General of DG I, Mr. Krenzler, of D e c e m b e r  1989, the REX C o m 

m i t t e e  is now a l s o  r e g u l a r l y  p r o v i d e d  with d e t a i l e d  tab l e s  

s h o w i n g  the t ime s c h e d u l e s  for all p l a n n e d  or c u r r e n t  n e g o t i a 

tions.

(b) The c l a s s i f i c a t i o n  of the i m p o r t a n c e  of i n t e r n a t i o n a l  a g r e e 

ments:

W i t h  r e g a r d  to P a r a g r a p h  2.3.7. of the S o lemn D e c l a r a t i o n  on 

E u r o p e a n  Union, the Council i n f o r m e d  the EP in M a r c h  1984 that 

it e x p e c t s  the C o m m i s s i o n ,  w h e n  it submits its r e c o m m e n d a t i o n s  

c o n c e r n i n g  a u t h o r i z a t i o n  to negoti a t e ,  to i n f o r m  EP and C o u n 

cil on the q u e s t i o n  w h e t h e r  an a g r e e m e n t  is of " s i g n i f i c a n t  

i m p o r t a n c e "  (139). The C o m m i s s i o n ,  in fact, n o t i f i e s  the a p 

p r o p r i a t e  c o m m i t t e e ,  at the p r e p a r a t o r y  stage, if it c o n s i d e r s  

the a g r e e m e n t  t o  be " s i g n i f i c a n t " .  The C o m m i s s i o n ' s  usual p o 

s i t i o n  is t o  c o n s i d e r  all c o m m e r c i a l  or c o o p e r a t i o n  a g r e e m e n t s  

w i t h  a c o u n t r y  or a g r o u p  of c o u n t r i e s  and global n e g o t i a t i o n s  

such as t h e  U r u g u a y  Ro u n d  or M F A  as of " s i g n i f i c a n t  i m p o r t a n 

ce". It n o r m a l l y  d o e s  not so as r e g a r d s  sectoral a g r e e m e n t  

w i t h  a  g i v e n  c o u n t r y .  H o w e v e r ,  the C o m m i s s i o n  u s u a l l y  c a r r i e s  

o u t  i n f o r m a l  s o u n d i n g s  w i t h  th e  c o m p e t e n t  C o m m i t t e e  of the EP 

b e f o r e  i n d i c a t i n g  t o  t h e  C ouncil that th e  a g r e e m e n t  in q u e s t i 

on is not of " s i g n i f i c a n t  i m p o r t a n c e " .  The c o m m i t t e e s  of the 

EP u s u a l l y  d o  not h a v e  d i s a g r e e m e n t s  w i t h  t h e  C o m m i s s i o n  on 

m a t t e r s  of t h i s  kind.

(c) Th e  p r o v i s i o n  of I n f o r m a t i o n  a f t e r  t h e  a d o p t i o n  of t h e  n e g o 

t i a t i n g  m a n d a t e  but b e f o r e  t h e  o p e n i n g  of n e g o t i a t i o n s :
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of n e g o t i a t i n g  m a n d a t e s  to the a p p r o p r i a t e  c o m m i t t e e s  by way 

of d e t a i l e d  m e m o r a n d a .  However, b e c a u s e  of its conf i d e n t i a l  

nature, the c o m m i t t e e s  do n o r m a l l y  not r e c e i v e  the text of the 

m a n d a t e  itself.

(d) The p r o v i s i o n  of i n f o r m a t i o n  on the p r o g r e s s  of n e g o t i a t i o n s :

The C o m m i s s i o n  r e g u l a r l y  keeps the a p p r o p r i a t e  c o m m i t t e e s  of 

the EP i n f o r m e d  of the p r o g r e s s  of n e g o t i a t i o n s ,  by m e a n s  of 

oral s t a t e m e n t s  of o f f i c i a l s  in c h a r g e  of the m a t t e r s  in q u e s 

tion. These s t a t e m e n t s  are m o r e  d e t a i l e d  than th o s e  m a d e  on 

the d r a f t  n e g o t i a t i n g  m a n d a t e s  (see (a)), and in most cases 

the c o m m i t t e e  m e m b e r s  find this i n f o r m a t i o n  to be c o m p r e h e n s i 

ve and s u f f i c i e n t .

(e) The p r o v i s i o n  of i n f o r m a t i o n  to the a p p r o p r i a t e  c o m m i t t e e s  a f 

ter i n i t i a l l i n g  but b e f o r e  s i g n a t u r e  of an a g r e e m e n t :

The a p p r o p r i a t e  c o m m i t t e e s  r e g u l a r l y  r e c e i v e  such i n f o r m a t i o n  

in the f o r m  of m e m o r a n d a  of the C o u n c i l .  On very i m p o r t a n t  

a g r e e m e n t s  an d  u pon r e q u e s t  of a c o m m i t t e e ,  such i n f o r m a t i o n  

is p r o v i d e d  a l s o  o r a l l y  at special joint m e e t i n g s  ( s o - c a l l e d  

" L u n s - W e s t e r t e r p  m e e t i n g s " )  of all the c o m m i t t e e s  c o n c e r n e d ,  

by the P r e s i d e n t  of the Council or his r e p r e s e n t a t i v e  ( n o r m a l 

ly a S e c r e t a r y - o f - s t a t e ) . T h e s e  m e e t i n g s  w e r e  held, for e x a m p 

le, in the c a s e  of the E E C - C O M E C O N  joint d e c l a r a t i o n ,  the EEC- 

Israel a s s o c i a t i o n  p r o t o c o l s ,  the c o o p e r a t i o n  a g r e e m e n t  w i t h  

the G u l f  S t a t e s  a n d  t h e  c o o p e r a t i o n  a g r e e m e n t s  w i t h  the c o u n 

t r i e s  of E a s t e r n  E urope. Also, th e  i n f o r m a t i o n s  g i v e n  by the 

r e p r e s e n t a t i v e s  of t h e  Co u n c i l  ar e  u s u a l l y  not v ery s u b s t a n 

tial an d  the t u r n o u t  of t h e  m e e t i n g s  is o f t e n  r a t h e r  poor. 

B e c a u s e  it has p r o v e d  d i f f i c u l t  to c o n v e n e  several c o m m i t t e e s  

an d  as well as the c a s e  m a y  be the d e l e g a t i o n  for r e l a t i o n s  

w i t h  the c o u n t r y  c o n c e r n e d  at a g i v e n  m o m e n t  w h i c h  is a l s o  

c o n v e n i e n t  t o  the P r e s i d e n t  of t h e  C o u n c i l ,  t h e  c o m m i t t e e s  do  

not ask for t h e s e  m e e t i n g s  as a r e g u l a r  p r a c t i c e .
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(f) The c o n s u l t a t i o n  of the EP after sig n a t u r e  but befo r e  c o n c l u 

sion of an agr e e m e n t :

In p r a c t i c e ,  the EP is n o w a d a y s  a l s o  c o n s u l t e d  on the c o n c l u 

sion of most of the trade a g r e e m e n t s  based on A rticle 113. In 

all these cases the signed a g r e e m e n t s  are f o r w a r d e d  to the EP 

by the Counc i l .  The EP d e l i v e r s  its opi n i o n  in form of a " l e 

g i s l a t i v e  report" and an a c c o m p a n y i n g  " l e g i s l a t i v e  r e s o l u t i o n "  

wh i c h  are d r a w n  up by the a p p r o p r i a t e  c o m m i t t e e  and are a d o p 

ted af t e r  an a m e n d m e n t  stage by the Plenary. However, p r o b l e m s  

s o m e t i m e s  a r i s e  when the Council r e q u e s t s  the EP to give an 

o p i n i o n  under the "urgent p r o c e d u r e "  p r o v i d e d  for by Rule 75 

of the RPEP. In these cases the a p p r o p r i a t e  c o m m i t t e e s  u s u ally 

d o  not have e n o u g h  time to c o n s i d e r  the a g r e e m e n t s  in q u e s t i o n  

down to the ground. T h e r e f o r e ,  the c o m m i t t e e s  tend to see the 

r e q u e s t  for the "urgent p r o c e d u r e "  as an unfair m a n o e u v r e  by 

the Council to put p r e s s u r e  on t h e m  and force th e i r  m e m b e r ' s  

h a n d s .

It shou l d  be noted that in a d d i t i o n  to th e s e  official i n f o r m a t i o n  

and c o n s u l t a t i o n  p r o c e d u r e s ,  a c o n s i d e r a b l e  a m o u n t  of i n f o r m a t i o n  

a l r e a d y  p a s s e s  b e t w e e n  the C o m m i s s i o n  and the a p p r o p r i a t e  c o m m i t 

t ees in a n u m b e r  of m o r e  or less informal ways. In some cases, 

e s p e c i a l l y  w h e r e  i n f o r m a t i o n  is c o n v e y e d  on a c o n f i d e n t i a l  basis, 

such informal i n f o r m a t i o n  may e ven be of g r e a t e r  i m p o r t a n c e  t h a n  

the f o r m a l i z e d  i n f o r m a t i o n  flows. The m a i n  ty p e s  of this sec o n d  

kind of i n f o r m a t i o n  are: e x c h a n g e s  of views b e t w e e n  a C o m m i s s i o n e r  

a n d / o r  s e n i o r  c o m m i s s i o n  o f f i c i a l s  and the b u r e a u s  of c o m m i t t e e s ,  

e x c h a n g e  of l e t t e r s  or c o n v e r s a t i o n s  b e t w e e n  a C o m m i s s i o n e r  and 

c h a i r m e n  of c o m m i t t e e s ,  m e e t i n g s  b e t w e e n  r a p p o r t e u r s  an d  s e n i o r  

C o m m i s s i o n  o f f i c i a l s ,  and c o n t a c t s  b e t w e e n  C o m m i s s i o n  o f f i c i a l s  

an d  the c o m m i t t e e  s e c r e t a r i a t s .

D e s p i t e  the r e m a i n i n g  s h o r t c o m i n g s  d e s c r i b e d  a b o v e  ( p a r t i c u l a r l y  

as r e g a r d s  t h e  d r a f t  n e g o t i a t i n g  m a n d a t e s  an d  the L u n s - W e s t e r t e r p  

m e e t i n g s ) ,  it has c e r t a i n l y  to be a c k n o w l e d g e d  - and th e  M E P s  in 

ge n e r a l  a l s o  d o  so - t hat the level of i n f o r m a t i o n  of t h e  EP on 

m a t t e r s  of C o m m u n i t y  exter n a l  r e l a t i o n s  has m o r e  a n d  m o r e  i n c r e a 
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sed. Howev e r ,  i n c r e a s e d  i n f o r m a t i o n  d o e s  in no way a l s o  mean that 

the EP has a l s o  an i n c r e a s e d  i n f l u e n c e  on the o u t c o m e  of n e g o t i a 

tions.

In p r a c t i c e ,  the EP can at m ost try to e x e r c i z e  some i n f l u e n c e  

on c u r r e n t  n e g o t i a t i o n s  (i.e. at the latest b e f o r e  the a g r e e m e n t s  

a re i n i t i a l l e d )  by me a n s  of h o l d i n g  a p l e n a r y  d e bate on the basis 

of a m o t i o n  for a r e s o l u t i o n  (Rule 63 of the RPEP) or an o w n - i n i 

t i a t i v e  r e port (Rule 121 of the RPEP). In b oth cases p r o c e d u r e s  

are rath e r  le n g t h y  (140). So that, if the p r o c e s s  of n e g o t i a t i o n  

is r e l a t i v e l y  short, as has b e e n  the c ase w ith m ost c o o p e r a t i o n  

a g r e e m e n t s  c o n c l u d e d  w i t h  the E a s t e r n  E u r o p e a n  c o u n t r i e s  since 

1989, the EP is f o r c e d  - in the w o r d s  of W i l l y  de C l e r c q  - "de 

c o u r i r  a p r è s  les fait s "  (141).

A l s o  if the EP s u c c e e d s  in time to hold a p l e n a r y  debate, it 

is e x t r e m e l y  d i f f i c u l t  to a s c e r t a i n  w h e t h e r  in such a c ase it has 

a c t u a l l y  b e e n  a ble to i n f l u e n c e  the n e g o t i a t i o n s .  In national p a r 

l i a m e n t a r y  s y s t e m s  the g o v e r n m e n t  as the sole n e g o t i a t i n g  p a r t y  in 

f o r e i g n  a f f a i r s  is n o r m a l l y  b o u n d  to p a r l i a m e n t  by r e a s o n  of the 

fact that its s t a y i n g  in p o w e r  d e p e n d s  on the s u p p o r t  of a p a r l i a 

m e n t a r y  m a j o r i t y .  The r e s u l t i n g  b o n d s  and c o n s t r a i n t s  do not exist 

b e t w e e n ,  the EP on one hand and, C o m m i s s i o n  and Council on the 

o t her, b e c a u s e  in the C o m m u n i t y  s y s t e m  all i n s t i t u t i o n s  are a p 

p o i n t e d  i n d e p e n d e n t l y .  This g i v e s  some g r o u n d  to the p r e s u m p t i o n  

t h a t  d u r i n g  the n e g o t i a t i o n s  the o t h e r  i n s t i t u t i o n s  u s u a l l y  only 

t ake i nto a c c o u n t  the EP's views if t hey c o n s i d e r  it p o l i t i c a l l y  

e x p e d i e n t  in the i n t e r - i n s t i t u t i o n a l  g a m e  a n d  if it d o e s  not run 

c o n t r a r y  t o  t h e i r  o w n  line of a c t i o n .  The f act that, in F e b r u a r y  

f990, the C o m m i s s i o n  has a g r e e d  that M E P s  ma y  be i n c l u d e d  as o b 

s e r v e r s  in C o m m u n i t y  d e l e g a t i o n s  w h i c h  n e g o t i a t e  a g r e e m e n t s ,  does 

not c h a n g e  a n y t h i n g  in t h i s  r e s p e c t  (142).

The EP's role is a l s o  very r e s t r i c t e d  as r e g a r d s  the i m p l e m e n t a 

t i o n  of a g r e e m e n t s :  Th e  T r e a t i e s  d o  not c o n t a i n  a n y  p r o v i s i o n  r e 

g a r d i n g  p a r l i a m e n t a r y  p a r t i c i p a t i o n  1n t h i s  r e s p e c t .  It is tr u e  

t h a t  a n u m b e r  of A s s o c i a t i o n  A g r e e m e n t s  p r o v i d e  for t h e  s e t t i n g  up 

of " J o i n t  A s s e m b l i e s "  of M E P s  an d  r e p r e s e n t a t i v e s  of the P a r l i a 

m e n t s  of t h e  a s s o c i a t e d  c o u n t r i e s  (143). Yet, t h e s e  b o d i e s  o n l y
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have a d v i s o r y  tasks in c o n n e c t i o n  with the i m p l e m e n t a t i o n  of the 

a g r e e m e n t s  (144). It is a lso true that the EP can use its powers 

in the b u d g e t a r y  p r o c e d u r e  to i n f l u e n c e  the i m p l e m e n t a t i o n  of 

a g r e e m e n t s ,  p a r t i c u l a r l y  as r egards the n o n - c o m p u l s a t o r y  financial 

i m p l i c a t i o n s  of a g r e e m e n t s  (where the EP's a s sent is necessary) 

and the grant of d i s c h a r g e  to the C o m m i s s i o n  for the i m p l e m e n t a t i 

on of the b u d g e t  (145). Yet, in this way the EP can only e x e r c i z e  

an i n d i r e c t  and not n e c e s s a r i l y  e f f e c t i v e  in f l u e n c e  on the i m p l e 

m e n t a t i o n  a g r e e m e n t ,  and the use of its power in this regard may 

well have se r i o u s  n e g a t i v e  c o n s e q u e n c e s  for the whole C o m m u n i t y  

b u d g e t a r y  p r o c e d u r e .  Until now, the EP has never made use of this 

p o s s i b i l i t y  in the s p here of external relations.

The i n f o r m a t i o n  and c o n s u l t a t i o n  m e c h a n i s m s  d e s c r i b e d  a b o v e  m a 

ke it p l a i n  that a crucial role in all a s p e c t s  of the EP's i n v o l v -  

ment in C o m m u n i t y  external r e l a t i o n s  is p l a y e d  by the c o m m i t t e e s .  

As has a l r e a d y  b e e n  indic a t e d ,  the a p p r o p r i a t e  c o m m i t t e e s  for m a t 

ters of external r e l a t i o n s  are u s u a l l y  the C o m m i t t e e s  on External 

E c o n o m i c  R e l a t i o n s  (REX), on D e v e l o p m e n t  and C o o p e r a t i o n ,  and on 

Po litical A f f a i r s  (146). The REX C o m m i t t e e  is r e s p o n s i b l e  for all 

m a t t e r s  r e l a t i n g  to f o r e i g n  tr a d e  and a g r e e m e n t s  c o n c l u d e d  in this 

sector, the D e v e l o p m e n t  C o m m i t t e e  for e x a m i n i n g  and m o n i t o r i n g  the 

C o m m u n i t y ' s  d e v e l o p m e n t  p olicy, and the Political A f f a i r s  C o m m i t 

tee for all p o l i t i c a l  and i n s t i t u t i o n a l  a s p e c t s  of C o m m u n i t y  e x 

ternal r e l a t i o n s .  This a p p a r e n t l y  d i s t i n c t  d i v i s i o n  of t a s k s  c o n 

c e a l s  m a n y  d i f f i c u l t i e s  of m a i n t a i n i n g  c l e a r  d i v i d i n g  lines b e t 

w e e n  the c o m m i t t e e s  d i f f e r e n t  s p h e r e s  of r e s p o n s i b i l i t y .  The P o l i 

tical A f f a i r s  C o m m i t t e e ' s  e x p r e s s l y  p r o v i d e d  r e s p o n s i b i l i t y  for 

the "poli t i c a l  and i n s t i t u t i o n a l  a s p e c t s "  of a s s o c i a t i o n  a g r e e 

m e n t s ,  for e x a m p l e ,  o b v i o u s l y  p a r t l y  o v e r l a p s  w i t h  the general 

r e s p o n s i b i l i t y  of the REX and D e v e l o p m e n t  C o m m i t t e e s  for the e c o 

no m i c  a n d  d e v e l o p m e n t  p o l i c y  a s p e c t s  of such a g r e e m e n t s  (147). In 

o r d e r  to a v o i d  f r i c t i o n s  and g a p s  b e t w e e n  the c o m m i t t e e s  as r e 

g a r d s  the s p h e r e s  of r e s p o n s i b i l i t y ,  th e  c h a i r m e n  of the t h r e e  

c o m m i t t e e s  have u n d e r t a k e n  in 1989 to r e g u l a r l y  c o o r d i n a t e  the 

a c t i v i t i e s  of t h e i r  b odies. In last resort, h o w e v e r ,  it is up to 

the B u r e a u  of the EP, w h i c h  is not a l w a y s  i m m u n e  a g a i n s t  partial
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a t t i t u d e s ,  to d e c i d e  w h i c h  c o m m i t t e e  will be r e s p o n s i b l e  for a 

c e r t a i n  su b j e c t  and e s t a b l i s h  a Report and which c o m m i t t e e  will 

d e l i v e r  an O p i n i o n  only (148).

The c o m m i t t e e s  ref l e c t  as far as m a t h e m a t i c a l l y  and p o l i t i c a l l y  

p o s s i b l e  the n u m e r i c  s t r e n g t h  of the Political G r o u p s  and as well 

the national b a l a n c e  of the Plenary. The p r e s t i g i o u s  and highly 

a p p r e c i a t e d  c o m m i t t e e  c h a i r s  can only be a s s i g n e d  with the c o n sent 

of the Political G roups. The G r o u p s  a l s o  control the n o m i n a t i o n  of 

R a p p o r t e u r s  (for Reports) or D r a f t s m e n  (for O p i n i o n s ) :  Since some 

R e p o r t s  or O p i n i o n s  ca r r y  m o r e  w e i g h t  t han o t h e r s  (on a c c o u n t  of 

the overall p o l i t i c a l  i m p o r t a n c e  of the s ubject a n d / o r  the degree 

of i n f l u e n c e  the EP has on it, e.g. b e c a u s e  the c o n s u l t a t i o n  or 

the a s s e n t  p r o c e d u r e  is a p p l i e d ) ,  the a l l o c a t i o n  of Re p o r t s  and 

O p i n i o n s  to the d i f f e r e n t  Po l i t i c a l  G r o u p s  is d one on the b a s i s  of 

a p o i n t  s y s t e m  c o r r e s p o n d i n g  to the e s t i m a t e d  i m p o r t a n c e  of the 

R e p o r t  or O p i n i o n .  Each G r o u p  is a l l o c a t e d  a n u m b e r  of p o i n t s  

w h i c h  c o r r e s p o n d s  to its numerical s t r e n g t h  in the EP, and the R e 

p o r t s  and O p i n i o n s  are ' d i s t r ibuted* on the b a s i s  of a hard b a r 

g a i n i n g  b e t w e e n  the G r o u p s  (149). It is e v i d e n t  that this s y s t e m  

d o e s  not a l w a y s  g u a r a n t e e  that an MEP b e i n g  an e x p e r t  on a c e r 

tain a s p e c t  of C o m m u n i t y  external r e l a t i o n s  is a l l o c a t e d  a c o r r e s 

p o n d i n g  R e p o r t  or O p i n i o n .

The R e p o r t s  (and to a l e s s e r  e x t e n t  a l s o  the O p i n i o n s )  have n o r 

m a l l y  a c o n s i d e r a b l e , if not d e c i s i v e  i m p a c t  on the a t t i t u d e  the 

P l e n a r y  f i n a l l y  a d o p t s  on a g i v e n  subje c t .  C o n s e n s u s  in c o m m i t t e e  

on a R e p o r t  u s u a l l y  a l s o  leads to c o n s e n s u s  in P l e n a r y .  Ho w e v e r ,  

c o n s e n s u s  in C o m m i t t e e  is not e a s i l y  a c h i e v e d ,  a n d  it o f t e n  n eeds 

a lot of skill a n d  ca r e f u l  p r e p a r a t i o n  f r o m  the side of the R a p 

p o r t e u r  t o  p a s s  the s u b s t a n c e  of his R e p o r t  'undamaged' t h r o u g h  

the a m e n d m e n t  s t a g e  in c o m m i t t e e  (150). In th e  c a s e  of the R o s s e t 

ti R e p o r t  on e c o n o m i c  and t r a d e  r e l a t i o n s  b e t w e e n  the EEC a n d  the 

E F T A  c o u n t r i e s  (1990), for e x a m p l e ,  55 a m e n d m e n t s  to the d r a f t  r e 

p o r t  w e r e  t a b l e d  by the REX C o m m i t t e e  m e m b e r s ,  an d  it t ook more 

t h a n  f i v e  ho u r s  of t h o r o u g h  d i s c u s s i o n  in the C o m m i t t e e  b e f o r e  all 

a m e n d m e n t s  w e r e  a d o p t e d ,  r e j e c t e d  or w i t h d r a w n  (151). A f t e r  a d o p 

t i o n  by the C o m m i t t e e ,  the R a p p o r t e u r  still has to m a n o e u v r e  his 

r e p o r t  t h r o u g h  the a m e n d m e n t  s t a g e  in P l e n a r y .
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Each R e port is d i v i d e d  into two sections: a M o t i o n  for a R e s o l u 

tion, wh i c h  most of t e n  e x p r e s s e s  approval or disapproval of a c t i 

ons taken by the C o m m i s s i o n  a n d / o r  the Council, and an of t e n  very 

e l a b o r a t e  E x p l a n a t o r y  Statement, wh i c h  d e s c r i b e s  the r easons for 

the p r o p o s e d  Res o l u t i o n .  In d r a f t i n g  the Report the R a p p o r t e u r  

is u sually not only s u p p o r t e d  by his Assis t a n t ,  but a l s o  by the 

C o m m i t t e e  S e c r e t a r i a t .  Since a l w a y s  several Reports are in p r e p a 

r a t i o n  at the same time (during the P a r l i a m e n t  session of 1984- 

1989, e.g., 90 Reports were p r o d u c e d  by the REX C o m m i t t e e  and 79 

by the D e v e l o p m e n t  C o m m i t t e e ) ,  the small S e c r e t a r i a t s  (only five 

A - g r a d e  o f f i c i a l s  an d  their s u p p o r t i n g  staff in the case of the 

REX C o m m i t t e e )  of t e n  have d i f f i c u l t i e s  in c o p i n g  w ith the d e m a n d s  

of the R a p p o r t e u r s ,  e s p e c i a l l y  as r e g a r d s  help in d r a f t i n g  the E x 

p l a n a t o r y  S t a t e m e n t s  (152).

D u r i n g  the p r e p a r a t i o n  of the R e p o r t s  the R a p p o r t e u r s ,  t h eir 

A s s i s t a n t s  and the C o m m i t t e e  S e c r e t a r i a t s  h eavily d e p e n d  on i n 

f o r m a t i o n s  g i v e n  by the a p p r o p r i a t e  s e r v i c e s  of the C o m m i s s i o n .  

E m b a s s i e s  of t h i r d  c o u n t r i e s  and P e r m a n e n t  R e p r e s e n t a t i o n s  may 

a l s o  f u r n i s h  some m a t e r i a l ,  but the C o m m i s s i o n  is a l w a y s  the p r i 

m ary s o u r c e  of i n f o r m a t i o n  (153). The C o m m i s s i o n  is u s u a l l y  very 

c o o p e r a t i v e  in this regard, and th e r e  is reas o n  to b e l i e v e  that 

t h r o u g h  this way it tries to e x e r c i s e  some i n f l u e n c e  on the d r a f 

ting of the R e ports.

Our d e s c r i p t i o n  of the EP's role in C o m m u n i t y  external r e l a t i o n s  

w o u l d  be i n c o m p l e t e  w i t h o u t  m e n t i o n i n g  the EP " D e l e g a t i o n s " .  The 

EP has e s t a b l i s h e d  a n e t w o r k  of until now (1991) 26 i n t e r p a r l i a 

m e n t a r y  d e l e g a t i o n s  c o n s i s t i n g  of v a r y i n g  n u m b e r s  of MEPs, e a c h  of 

w h i c h  is r e s p o n s i b l e  for one c o u n t r y  or a g r o u p  of c o u n t r i e s .

T h e i r  t a s k s  a r e  (I) to e s t a b l i s h  and to m a i n t a i n  a d i a l o g u e  wi t h  

the P a r l i a m e n t  of the c o u n t r i e s  for w h i c h  t hey are r e s p o n s i b l e ,

(II) to e x c h a n g e  i n f o r m a t i o n s  on topical i s s u e s  w i t h  t h e s e  P a r l i a 

m e n t s  an d  (III) to p r o v i d e  p a r l i a m e n t a r y  b a c k i n g  for the C o m m u n i 

t y's e x t e r n a l  p o l i c i e s  (154). W h e n e v e r  p o s s i b l e ,  t h e s e  d e l e g a t i o n s  

m e e t  at least o n c e  a year w i t h  m e m b e r s  of the p a r l i a m e n t s  of the 

r e s p e c t i v e  t h i r d  c o u n t r i e s .  On t h e s e  o c c a s i o n s ,  t h o r o u g h  an d  l i v e 

ly d i s c u s s i o n s  on i m p o r t a n t  q u e s t i o n s  c a n  t ake plac e .  D u r i n g  the
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30th m e e t i n g  b e t w e e n  the r e s p o n s i b l e  EP d e l e g a t i o n  and the d e l e g a 

tion f r o m  the U n i t e d  States C o n g r e s s  in J a n u a r y  1988, for example, 

such d i s c u s s i o n s  took pl a c e  with res p e c t  to unfair p r a c t i c e s  in 

E E C - U S  t r a d i n g  r e l a t i o n s  and A m e r i c a n  m i l i t a r y  aid to the C o n t r a s  

in N i c a r a g u a  (155). The c o n c r e t e  impact of these m e e t i n g s  on C o m 

m u n i t y  external r e l a t i o n s ,  if there is one, is d i f f i c u l t  to m e a s u 

re. H o w e v e r ,  d e p e n d i n g  on the personal e f f o r t s  of the MEPs p r e 

sent, the d e l e g a t i o n  m e e t i n g s  can c e r t a i n l y  c o n t r i b u t e  to a be t t e r  

mutual i n f o r m a t i o n  and u n d e r s t a n d i n g  (156).

To t r e a t  as a w h o l e  the EP's role in C o m m u n i t y  external r e l a t i 

ons, it ca n  be a r g u e d  that this role is still r a t h e r  r e s t r i c t e d  

b e c a u s e  of the lack of r a t i f i c a t i o n  p o w e r s  for all a g r e e m e n t s  not 

b a s e d  on A r t i c l e  238 EEC T r e a t y  ( a s s o c i a t i o n )  and b e c a u s e  of the 

a b s e n c e  of formal i n q u i s i t o r i a l  p o w e r s .  H o w e v e r ,  the a s s e n t  p r o 

c e d u r e  under A r t i c l e  238 and the EP's c o n t i n u o u s  p r e s s u r e  for 

g r e a t e r  i n f l u e n c e  have c o n s i d e r a b l y  s t r e n g t h e n e d  the EP's p o s i t i o n  

d u r i n g  the last few years. The new e n g a g e m e n t s  e n t e r e d  by the 

o t h e r  i n s t i t u t i o n s  as r e g a r d s  the EP's i n f o r m a t i o n  and c o n s u l t a 

tion s e e m  to s h o w  that it is no long e r  p o s s i b l e  for t h e m  to d i s 

r e g a r d  the m o r e  and m o r e  e m e r g i n g  r ole of the P a r l i a m e n t  in e x t e r 

nal r e l a t i o n s  a n d  its c l a i m  to e x e r c i z e  d e m o c r a t i c  control in this 

s p h e r e .

2.4. The E u r o p e a n  C o u r t  of J u s t i c e

The EC T r e a t i e s  d o  not e x p r e s s l y  p r o v i d e  for a role of the ECJ 

in the s p h e r e  of e x t e r n a l  r e l a t i o n s .  The C o u r t ' s  t ask b e i n g  to e n 

sure that C o m m u n i t y  law is o b s e r v e d  ( A r t i c l e s  164 EEC Tr e a t y ,  32 

ECSC T r e a t y  a n d  136 EAEC T r e a t y ) ,  its r o l e  is in p r i n c i p l e  e x c l u 

s i v e l y  an internal one. H o w e v e r ,  in a C o m m u n i t y  c o n s i s t i n g  of 

o p e n l y  c o m p e t i n g  i n s t i t u t i o n s  l ike C o m m i s s i o n ,  Cou n c i l  a n d  P a r l i a 

ment, an d  c o m p o s e d  of M e m b e r  S t a t e s  w i t h  c o n f l i c t i n g  i n t e r e s t s ,  it 

is not s u r p r i s i n g  t h a t  the ECJ has a l s o  b e e n  f r e q u e n t l y  c a l l e d  

u p o n  to d e c i d e  on m a t t e r s  d i r e c t l y  or i n d i r e c t l y  r e l a t e d  to the
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c o n s t i t u t i o n a l  bases of C o m m u n i t y  external relations. As we have 

a l r e a d y  seen, this has e n a b l e d  the Court to estab l i s h ,  inter alia, 

p r o g r e s s i v e l y  the d o c t r i n e  of implied external c o m p e t e n c e s  and the 

p r i n c i p l e  of the e x c l u s i v e  nature of external C o m m u n i t y  c o m p e t e n 

ce, which now b e l o n g  to the most i m portant c o r n e r - s t o n e s  of C o m m u 

nity a c t i v i t y  in external r e l a t i o n s  (see s u b - c h a p t e r s  1.1. and

1.2.). It does not seem to be e x a g g e r a t e d ,  therefore, to speak of 

a c o n s t i t u t i o n a l  role of the ECJ in the sphere of C o m m u n i t y  e x t e r 

nal r e l a t i o n s  (157).

The f o l l o w i n g  seven m ain f u n c t i o n s  of the ECJ wh i c h  can be found 

in the T r e a t i e s  and wh i c h  have not been m o d i f i e d  by the SEA, are 

the f r a m e w o r k  in w h i c h  the ECJ can play this c o n s t i t u t i o n a l  role:

A. to d e c i d e  d i s p u t e s  a r i s i n g  b e t w e e n  the C o m m i s s i o n  and the 

Council wh i c h  are i n t r o d u c e d  at the Court as a c t i o n s  for a n 

n u l m e n t  by one of the i n s t i t u t i o n s  on g r o u n d s  of lack of 

c o m p e t e n c e ,  i n f r i n g e m e n t  of an essential p rocedural r e q u i r e 

ment, i n f r i n g e m e n t  of the T r e a t i e s  or of any rule of law re 

l a ting to its a p p l i c a t i o n ,  or m i s u s e  of p o w e r s  (Article 173 

EEC Treaty; A r t i c l e  146 EAEC T r e a t y ; under A r t i c l e  33 ECSC 

T reaty, only the Council can be the a p p l i c a n t ;  under A r t i c l e  

38 EC SC Treaty, the Co u r t  may also, on a p p l i c a t i o n  by the 

C o m m i s s i o n ,  d e c l a r e  void acts of the EP or of the C o u n c i l ) ;

B. to d e c i d e  s i m i l a r  d i s p u t e s  wh e r e  the a p p l i c a n t  is e i t h e r  a 

M e m b e r  State or (if a C o m m u n i t y  d e c i s i o n  is d i r e c t l y  a d r e s -  

sed to or, a l t h o u g h  a d d r e s s e d  to a n o t h e r  pe r s o n ,  of d i r e c t  

an d  i n d i v i d u a l  c o n c e r n  to him) any natural or legal p e r s o n  

a g a i n s t  the C o m m i s s i o n  or the Council ( A r t i c l e  173 EEC T r e a 

ty; A r t i c l e  146 EAEC Tre a t y ;  under A r t i c l e  33 ECSC T r e aty, 

o n l y  a M e m b e r  State an u n d e r t a k i n g  or one of the a s s o c i a t i 

on s  r e f e r r e d  to in A r t i c l e  48 ECSC T r e a t y  can be an a p p l i 

cant; under A r t i c l e  38 ECSC T reaty, the EP m a y  be a d e f e n 

d a n t  as w e l 1);

C. to d e c i d e  on a c t i o n s  for f a i l u r e  t o  fulfil an o b l i g a t i o n  

u n d e r  the T r e a t i e s  b r o u g h t  a g a i n s t  M e m b e r  S t a t e s  by the Co m -
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m i s s i o n  ( A r t i c l e  169 EEC Treaty; A r t i c l e  141 EAEC Treaty; 

un d e r  A r t i c l e  88 ECSC Treaty, a M e m b e r  State can have r e 

c o u r s e  to the Co u r t  a g a i n s t  a d e c i s i o n  of the C o m m i s s i o n  

f i n d i n g  that the State has f a i l e d  to fulfil an o b l i g a t i o n  

under the Treaty);

D. to d e c i d e  on a c t i o n s  for f a i l u r e  to act b r o u g h t  a g a i n s t  the 

C o m m i s s i o n  and the Council by the M e m b e r  Stat e s  and the 

ot h e r  C o m m u n i t y  i n s t i t u t i o n s  ( A r t i c l e  175 EEC Treaty; A r t i c 

le 148 EAEC Treaty; under A r t i c l e  37 ECSC Treaty, only the 

C o m m i s s i o n  can be the d e f e n d a n t ) ;

E. to d e c i d e  d i s p u t e s  a r i s i n g  b e t w e e n  M e m b e r  Stat e s  wh i c h  r e l a 

te (I) to a f a i l u r e  by one of t h e m  to fulfil an o b l i g a t i o n  

under the T r e a t y  and (II) to any s u b j e c t  m a t t e r  of the T r e a 

ties w h i c h  is r e f e r r e d  to the C o u r t  under a special a g r e e 

m ent b e t w e e n  the p a r t i e s  ( A r t i c l e s  170 and 182 EEC Treaty; 

A r t i c l e s  142 and 154 EAEC T reaty; A r t i c l e  89 ECSC T reaty);

F. to give, on r e q u e s t  by any c o u r t  or tribunal of a M e m b e r  

State, p r e l i m i n a r y  r u l i n g s  c o n c e r n i n g  the i n t e r p r e t a t i o n  of 

the T r e a t y  and the v a l i d i t y  and i n t e r p r e t a t i o n  of a cts of 

the C o m m u n i t y  i n s t i t u t i o n s  ( A r t i c l e  177 EEC Treaty; A r t i c l e  

150 EAEC T reaty; A r t i c l e  41 ECSC T r eaty);

G. to d e l i v e r ,  on r e q u e s t  by the C o u n c i l ,  the C o m m i s s i o n  or a 

M e m b e r  S t ate, an o p i n i o n  as to w h e t h e r  an i n t e r n a t i o n a l  

a g r e e m e n t  e n v i s a g e d  is c o m p a t i b l e  w i t h  the T r e a t y  p r o v i s i o n s  

( A r t i c l e  228(1) EEC Tre a t y ;  u n d e r  A r t i c l e s  103 an d  104 EAEC 

T r e a t y ,  th e  C o u r t  can o n l y  g i v e  r u l i n g s  on the c o m p a t i b i l i t y  

w i t h  t h i s  T r e a t y  of i n t e r n a t i o n a l  a g r e e m e n t s  o r ' c o n t r a c t s  

e n v i s a g e d  or c o n c l u d e d  by a M e m b e r  State, a p e r s o n  or an u n 

d e r t a k i n g ;  no s i m i l a r  f u n c t i o n  is p r o v i d e d  for by the ECSC 

T r e a t y ) .

Th e  ECJ f u l f i l l s  t h e s e  f u n c t i o n s  in th e  f r a m e w o r k  of six d i f f e 

rent f o r m s  of a c t i o n  p r o v i d e d  for by t h e  T r e a t i e s :
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(1) A c t i o n s  for a n n u l m e n t  ( f u n c t i o n s  A and B):

In the ERTA judgment the Court ruled that an a c tion for a n n u l 

ment must be a v a i l a b l e  in the case of all m e a s u r e s  a dopted by 

the i n s t i t u t i o n s ,  w h a t e v e r  their nature or form, which are i n- 

t e nded to have legal e f f e c t s  (158). Under all three Treaties, 

a successful a c tion for a n n u l m e n t  r esults in a d e c l a r a t i o n  m a 

de by the ECJ to the effect that the c h a l l e n g e d  m e a s u r e  is 

void. This gi v e s  rise to an imm e d i a t e  o b l i g a t i o n  under the 

T r e a t i e s  wh i c h  binds the d e f e n d a n t  i n s t i t u t i o n  to take the 

steps n e c e s s a r y  to give e f f e c t  to the judgment, e.g., by r e v o 

king or c h a n g i n g  a de c i s i o n .  The e f fect of a n n u l m e n t  is 'ex 

tunc' and 'erga omnes* (159). A recent e x a m p l e  for a s u c c e s s 

ful a c t i o n  for a n n u l m e n t  in the sphere of C o m m u n i t y  external 

r e l a t i o n s  is C ase 45/86, in wh i c h  the C o m m i s s i o n  o b t a i n e d  f r o m  

the ECJ the a n n u l m e n t  of two Council R e g u l a t i o n s  a p p l y i n g  g e 

n e r a l i z e d  t a r i f f  p r e f e r e n c e s  on c e r t a i n  p r o d u c t s  o r i g i n a t i n g  

in d e v e l o p i n g  c o u n t r i e s  b e c a u s e  they were not a d o p t e d  on the 

c o r r e c t  legal ba s i s  (160).

(2) A c t i o n s  for f a i l u r e  by a M e m b e r  State to fulfill a Treaty o b 

l i g a t i o n  b r o u g h t  by the C o m m i s s i o n  (f u n c t i o n  C):

Under the EEC and EAEC T r e a t i e s  the C o m m i s s i o n  must f i r s t  g i 

ve the M e m b e r  State(s) c o n c e r n e d  an o p p o r t u n i t y  to s u b m i t  its 

o b s e r v a t i o n s  on the m a t t e r  and then d e l i v e r  a r e a s o n e d  o p i n i 

on. O nly if the M e m b e r  State fa i l s  to c o m p l y  with this o p i n i o n  

in due time, the m a t t e r  may be b r o u g h t  b e f o r e  the C o u r t  ( A r 

t i c l e  169 EEC T reaty; A r t i c l e  141 EAEC Treat y ) .  A suc c e s s f u l  

a c t i o n  b e f o r e  the ECJ r e s u l t s  in a j u d g m e n t  d e c l a r i n g  that 

t h e r e  was such a failu r e .  This g i v e s  rise to an o b l i g a t i o n  

u n d e r  the T r e a t y  b i n d i n g  the d e f e n d a n t  M e m b e r  State to take 

the n e c e s s a r y  m e a s u r e s  to c o m p l y  w i t h  the j u d g m e n t  ( A r t i c l e  

171 EEC T reaty; A r t i c l e  143 EAEC Treaty) (161). An e x a m p l e  of 

such a s u c c e s s f u l  a c t i o n  r e l a t i n g  to e x t e r n a l  r e l a t i o n s  is C a 

se 8 04/79, in w h i c h  the C o m m i s s i o n  o b t a i n e d  a j u d g m e n t  f r o m  

the ECJ d e c l a r i n g  that by a p p l y i n g  u n i l a t e r a l  m e a s u r e s  for the
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c o n s e r v a t i o n  of the r e s o u r c e s  of the sea, the United K i n g d o m  

had f a i l e d  to fulfil its o b l i g a t i o n s  under the EEC Treaty b e 

c a u s e  the p o w e r  to adopt, as part of the c o m m o n  f i s h e r i e s  p o 

licy, such m e a s u r e s  b e l o n g s  fully and d e f i n i t i v e l y  to the C o m 

m u n i t y  since the e x p i r a t i o n  of the transi t i o n a l  p e r i o d  (162).

(3) A c t i o n s  for f a i l u r e  by the C o m m i s s i o n  or the Council to act 

(f u n c t i o n  D ) :

Under the EEC and EAEC T r e a t i e s  o nly those f a i l u r e s  to act 

that c o n s t i t u t e  an i n f r i n g e m e n t  of the T r eaty are s u s c e p t i b l e  

for such a c t i o n s .  B e f o r e  p r o c e e d i n g s  may be b r o u g h t  b e f o r e  the 

Court, the d e f e n d a n t  i n s t i t u t i o n  must, first, have been c a l 

led upon to act and second, have f a i l e d  to d e f i n e  its p o s i t i o n  

w i t h i n  t w o  m o n t h s  of b e i n g  so c a l l e d  upon ( A r t i c l e  175 EEC 

T reaty; A r t i c l e  148 EAEC T r e a t y ) .  The o b j e c t  of the a c t i o n  

is to o b t a i n  a j u d g m e n t  of the ECJ d e c l a r i n g  that the f a i l u r e  

to act is c o n t r a r y  to the T reaty. Such a d e c l a r a t i o n  gives r i 

se to an o b l i g a t i o n  under the T r e a t y  w h e r e b y  the d e f e n d a n t  i n 

s t i t u t i o n  is r e q u i r e d  to t ake the n e c e s s a r y  m e a s u r e s  to comply 

w i t h  the C o u r t ' s  j u d g m e n t  ( A r t i c l e  176 EEC T reaty; A r t i c l e  149 

EAEC Tr e a t y )  (163). Until now the ECJ has never had to d e c i d e  

in an a c t i o n  for f a i l u r e  to act r e l a t e d  to external r e l ations.

(4) J u r i s d i c t i o n  o v e r  d i s p u t e s  b e t w e e n  M e m b e r  S t ates ( f u n c t i o n  E):

B e f o r e  a M e m b e r  St a t e  can b r i n g  an a c t i o n  a g a i n s t  a n o t h e r  M e m 

be r  S t a t e  fo r  f a i l u r e  to fulfil an o b l i g a t i o n  under the T r e a 

ty, it m u s t  f i r s t  b r i n g  the m a t t e r  b e f o r e  the C o m m i s s i o n .  The 

a c t i o n  b e f o r e  the ECJ ca n  be s t a r t e d  o n c e  the C o m m i s s i o n  has 

d e l i v e r e d  a r e a s o n e d  o p i n i o n  or, in the a b s e n c e  t h e r e o f ,  at 

the e x p i r y  of t h r e e  m o n t h  of the d ate on w h i c h  the m a t t e r  was 

b r o u g h t  b e f o r e  the C o m m i s s i o n  ( A r t i c l e  170 EEC T reaty; A r t i c l e  

142 EAEC T r e a t y ) .  A j u d g m e n t  of the C o u r t  d e c l a r i n g  t hat the 

d e f e n d a n t  M e m b e r  St a t e  has f a i l e d  to fulfil a T r e a t y  o b l i g a t i 

on g i v e s  r i s e  to an o b l i g a t i o n  u n d e r  the T r e a t y  b i n d i n g  the 

M e m b e r  S t a t e  to t ake th e  n e c e s s a r y  m e a s u r e s  t o  c o m p l y  wi t h

83



84

the j u d g m e n t  (Article 171 EEC Treaty; A r t i c l e  143 EAEC T r e a 

ty) (164). The fact that the Court j u r i s d i c t i o n  a lso e x t e n d s  

to d i s p u t e s  b e t w e e n  Memb e r  States which relate to a subject- 

m a t t e r  of one of the Treat i e s  and are r e f e r r e d  to it under a 

"special a g r e e m e n t "  b e t w e e n  the p a r t i e s  (Articles 182 EEC 

Treaty, 154 EAEC Treaty and 89 ECSC Treaty) is not w i t h o u t  r e 

levance to the sphere of external relations: Such "special 

a g r e e m e n t s "  are to be found, e.g. in the internal a g r e e m e n t s  

on the m e a s u r e s  and p r o c e d u r e s  r e q u i r e d  for i m p l e m e n t a t i o n  of 

the A C P - E E C  Lomé C o n v e n t i o n s  (165). However, as yet the Court 

has never had to d e c i d e  d i s p u t e s  b e t w e e n  M e m b e r  States r e l a t e d  

to external r e l a t i o n s  (and r a rely in other cases). It seems 

that the M e m b e r  States p r e f e r  to leave it to the C o m m i s s i o n  to 

b r i n g  an a c t i o n  a g a i n s t  a M e m b e r  State for failure to fulfil 

an o b l i g a t i o n  under the T r eaty (166).

(5) P r e l i m i n a r y  ruli n g  (fu n c t i o n  F):

In this p r o c e d u r e  the Court can be seized of a q u e s t i o n  of 

C o m m u n i t y  law a r i s i n g  in the c o n t e x t  of l i t i g a t i o n  b e f o r e  a 

national court or t r ibunal. The q u e s t i o n  must rela t e  to the 

i n t e r p r e t a t i o n  of "acts" of the i n s t i t u t i o n s  of the C o m m u n i t y  

( A r t i c l e  177 EEC Treaty; A r t i c l e  150 EAEC Treaty; A r t i c l e  41 

ECSC Treaty). A c c o r d i n g  to w e l l - e s t a b l i s h e d  c a s e - l a w ,  the n o 

t ion "acts" may cover a l s o  i n t e r n a t i o n a l  a g r e e m e n t s  c o n c l u d e d  

by the C o m m u n i t y  with th i r d  c o u n t r i e s  (167). A p r e l i m i n a r y  

r e f e r e n c e  e n a b l e s  the ECJ not only to g ive an i n t e r p r e t a t i o n  

of the m a t t e r  of C o m m u n i t y  law in q u e s t i o n  but, also, if n e 

c e s s a r y ,  to d e c l a r e  an act of the C o m m u n i t y  i n s t i t u t i o n s  

void (168). Several p r e l i m i n a r y  r u l i n g s  d e l i v e r e d  by the C o u r t  

h ave had a c o n s i d e r a b l e  impact on the d e v e l o p m e n t  of the C o m 

m u n i t y ' s  external c o m p e t e n c e s ,  p a r t i c u l a r l y  t h r o u g h  to the 

d o c t r i n e  of i m p l i e d  c o m p e t e n c e s  (169).

(6) O p i n i o n s  on the c o m p a t i b i l i t y  of an a g r e e m e n t  w i t h  the T r e a t y  

( f u n c t i o n  G ) :



Rule 107(2) of the Rules of P r o c e d u r e  of the ECJ e x p r e s s l y  

p r o v i d e s  that such an o p i n i o n  "may deal not only with the 

q u e s t i o n  w h e t h e r  the e n v i s a g e d  a g r e e m e n t  is c o m p a t i b l e  with 

the EEC T r e a t y  but a l s o  with the q u e s t i o n  w h e t h e r  the C o m m u n 

ity or any C o m m u n i t y  i n s t i t u t i o n  has the po w e r  to enter into 

that a g r e e m e n t "  (170). A w e l l - k n o w n  e x a m p l e  of such an opinion 

is O p i n i o n  1/78, in wh i c h  the Co u r t  fully s u p p o r t e d  the C o m 

m i s s i o n ' s  view that the C o m m u n i t y  was c o m p e t e n t  to c o n c l u d e  

the I n t e r n a t i o n a l  A g r e e m e n t  on Natural Rubber wh i c h  was under 

n e g o t i a t i o n  w i t h i n  the U N C T A D  (171). Wh e r e  the Court takes the 

v iew that an a g r e e m e n t  is i n c o m p a t i b l e  with the Treaty, the 

a g r e e m e n t  can en t e r  i nto f o r c e  only in a c c o r d a n c e  with the 

p r o c e d u r e  set out in A r t i c l e  236 EEC Treaty, i.e. p u r s u a n t  to 

an a m e n d m e n t  of the T r e a t y  (172). The p u r p o s e  of the A r t i c l e  

228 p r o c e d u r e  is to a l l o w  for the p o s s i b i l i t y  to forestall the 

s e r i o u s  d i f f i c u l t i e s  w h i c h  w o u l d  result, not only in the C o m 

m u n i t y  c o n t e x t  but a l s o  in that of i n t e r n a t i o n a l  r e l a tions, 

f r o m  legal d i s p u t e s  c o n c e r n i n g  the c o m p a t i b i l i t y  with the 

T r e a t y  of i n t e r n a t i o n a l  a g r e e m e n t s  b i n d i n g  u pon the C o m m u n i 

ty (173).

P r a c t i c e  has sh o w n  t hat the ECJ main t a s k s  in the s p here of C o m 

m u n i t y  e x t e r n a l  r e l a t i o n s  are, on e  the one hand, to i n t e r p r e t  the 

exter n a l  C o m m u n i t y  c o m p e t e n c e s  w i t h  r e s p e c t  to t h e i r  scope and n a 

ture, and on the o t h e r  hand, to d e c i d e  d i s p u t e s  b e t w e e n  the C o m m u 

n ity i n s t i t u t i o n s  as r e g a r d s  legal b a s e s  and p r o c e d u r e s .

The m a i n  p r o b l e m  w h i c h  has a r i s e n  in r e s p e c t  to the fi r s t  of 

t h e s e  t a s k s  is t h a t  the Cou n c i l  and the M e m b e r  S t a t e s  have not a l 

w a y s  e a s i l y  a c c e p t e d  the E C J 's j u r i s d i c t i o n  on m a t t e r s  of external 

C o m m u n i t y  c o m p e t e n c e .  In the c a s e  of th e  p r i n c i p l e  of i m p l i e d  e x 

ternal c o m p e t e n c e s  e s t a b l i s h e d  by the E R T A  j u d g m e n t f o r  i n s t a n c e ,  

several years p a s s e d  b e f o r e  the Cou n c i l  and its m e m b e r s  f a m i l i a r i 

zed t h e m s e l v e s  s u f f i c i e n t l y  w i t h  t h a t  p r i n c i p l e  to m a k e  a m o r e  or 

less f r i c t i o n l e s s  - t h o u g h  in p r a c t i c e  o f t e n  r e s t r i c t i v e  - a p p l i 

c a t i o n  of it at le a s t  p o s s i b l e  (174). E ven at the b e g i n n i n g  of the 

1980's, the C o u r t  of J u s t i c e  was still h e a v i l y  c r i t i c i z e d  by the 

Legal A d v i s e r  to the U n i t e d  K i n g d o m  P e r m a n e n t  R e p r e s e n t a t i o n  for
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having acted "in a q u a s i -1e g i s i a t i v e  m anner" in this regard (175). 

Such an a t t i t u d e  has its reasons: There can be no doubt that the 

E C J 's ' C o m m u n ity-minded' c a s e - l a w  on the external c o m p e t e n c e s  of 

the C o m m u n i t y  has not only d e v e l o p e d  the consti t u t i o n a l  bases of 

these c o m p e t e n c e s  but has also had (and still has) a c o n s i d e r a b l e  

political impact on the d e v e l o p m e n t  of C o m m u n i t y  external r e l a 

tions. In a C o m m u n i t y  c o m p o s e d  of Memb e r  States wh i c h  retain s o v e 

r e i g n t y  in f o r e i g n  affairs, and g o v e r n e d  by T r e a t i e s  of an e v i d e n t  

lacunae c h a r a c t e r  in respect to the external c o m p e t e n c e s  of the 

C o m m u n i t y ,  such an impact-full c a s e - l a w  is easily p e r c e i v e d  or d e 

n o u n c e d  by a M e m b e r  State as a proof for judicial law- or p o l i c y 

m aking, wh i c h  a u t o m a t i c a l l y  poses a p r o b l e m  of a c c e p t a b i l i t y  as 

r e g a r d s  the C o u r t ' s  c o r r e s p o n d i n g  j u r i s d i c t i o n  (176). The source 

of the p r o b l e m  of a c c e p t a b i l i t y  t h e r e f o r e  resides in the n a t u r e  of 

the C o m m u n i t y  s y s t e m  itself, and it is a r e m a r k a b l e  a c h i e v e m e n t  of 

i n t e g r a t i o n  t h r o u g h  law that under the a b o v e - m e n t i o n e d  c i r c u m s t a n 

ces the ECJ has n e v e r t h e l e s s  been able to have f u n d amental c o n s t i 

tutional p r i n c i p l e s  of C o m m u n i t y  external r e l a t i o n s  g e n e r a l l y  a c 

c e p t e d  by the M e m b e r  States: In s ubstance, though not in all a s 

p e c t s  of their a p p l i c a t i o n ,  the p r i n c i p l e s  of im p l i e d  external 

c o m p e t e n c e s  and of the e x c l u s i v e  natu r e  of C o m m u n i t y  external c o m 

p e t e n c e  are now no longer c o n t e s t e d  by the Council and its m e m 

bers.

As r e g a r d s  the seco n d  task, that to d e c i d e  d i s p u t e s  b e t w e e n  the 

C o m m u n i t y  i n s t i t u t i o n s  in the sphere of C o m m u n i t y  external r e l a 

tions, m ost of the a c t i o n s  b r o u g h t  b e f o r e  the ECJ r e l a t e  to d i s p u 

tes b e t w e e n  the C o m m i s s i o n  and the Council on the legal b a s i s  of 

C o m m u n i t y  a cts r e l a t i n g  to external relati o n s .  The d e c i s i o n  of the 

ECJ of 26 M a r c h  1987 on the c o n f l i c t  b e t w e e n  C o m m i s s i o n  and C o u n 

cil o v e r  the a p p r o p r i a t e  legal b a s i s  (Arti c l e  113 EEC T r e a t y  a l o n e  

or c o m b i n e d  w i t h  A r t i c l e  235 EEC T r e a t y  for the g e n e r a l i z e d  t a r i f f  

p r e f e r e n c e s )  seeks to e s t a b l i s h  o b j e c t i v e  c r i t e r i a  for t h i s  c h o i 

ce (177). N e v e r t h e l e s s  a m a r g i n  of d i s c r e t i o n  p e r s i s t s  b e c a u s e  the 

v a r i o u s  exter n a l  c o m p e t e n c e s  laid d o w n  in the T r e a t i e s  ar e  p a r t l y  

o v e r l a p p i n g  in th e i r  s u b j e c t - m a t t e r ,  p a r t i c u l a r l y  as r e g a r d s  A r 

t i c l e s  113 and 238 EEC Treaty. As long as t his m a r g i n  of d i s c r e 

ti o n  e x i s t s  it will a l s o  be a s o u r c e  of i n t e r - i n s t i t u t i o n a l  d i s p u -
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tes and p r e d i c t a b l y  r e l a t e d  a c t i o n s  b e f o r e  the ECJ.

The most i m p o r t a n t  u n r e s o l v e d  q u e s t i o n  in r espect to such a c t i 

ons is the right of a c c e s s  of the EP to the Court, the more so b e 

c a u s e  as a resu l t  of the 5EA, P a r l i a m e n t  is more a f f e c t e d  than 

ever by the c h o i c e  of the legal ba s i s  of an a g r e e m e n t  (see p r e v i 

ous s u b - c h a p t e r ) .  N e i t h e r  A r t i c l e  173 EEC Trea t y  (action for a n 

nulment) nor A r t i c l e  228 EEC T r e a t y  ( o p i n i o n s  on the c o m p a t i b i l i t y  

of an a g r e e m e n t  with the Treaty) p r o v i d e  for a right of a c c e s s  of 

the EP to the ECJ c o m p a r a b l e  to t hat of C o m m i s s i o n  and Council. In 

g i v i n g  re a s o n s  for its refusal to r e c o g n i z e  the EP's c a p a c i t y  to 

b r i n g  an a c t i o n  for a n n u l m e n t ,  the C o u r t  stated in C ase 302/87 

( " C o m i t o l o g y "), inter alia, that it was the r e s p o n s i b i l i t y  of the 

C o m m i s s i o n ,  p u r s u a n t  to A r t i c l e  155 EEC Treaty, to e n s u r e  that the 

P a r l i a m e n t ' s  p r e r o g a t i v e s  w ere r e s p e c t e d  and to b r i n g  a c t i o n s  for 

a n n u l m e n t  for that p u r p o s e  if n e c e s s a r y  (178).

H o w e v e r ,  in a rece n t  c a s e  the C o u r t  c ame to a s o m e w h a t  d i f f e r e n t  

c o n c l u s i o n .  In M a r c h  1988 the EP s o u g h t  under A r t i c l e  173 EEC 

T r e a t y  and A r t i c l e  146 EAEC T r e a t y  the a n n u l m e n t  of Council R e g u 

l a t i o n  3 9 5 4 / 8 7  (EAEC) l a y i n g  d own m a x i m u m  p e r m i t t e d  leve l s  of r a 

d i o a c t i v e  c o n t a m i n a t i o n  of f o o d s t u f f s  and f e e d i n g s t u f f s  on g r o u n d s  

of an i n c o r r e c t  c h o i c e  of the legal basis. The Council rais e d  an 

o b j e c t i o n  of i n a d m i s s i b i l i t y  and a s k e d  the ECJ to rule on that o b 

j e c t i o n  w i t h o u t  e n t e r i n g  upon the s u b s t a n c e  of the case. The EP 

t h e r e u p o n  s u b m i t t e d  that the o b j e c t i o n  s h o u l d  be d i s m i s s e d ,  a r 

g u i n g  t hat in the c a s e  in q u e s t i o n ,  by c o n t r a s t  to C a s e  302/87, 

the C o m m i s s i o n  wa s  not in a p o s i t i o n  to d i s c h a r g e  its r e s p o n s i b i 

lity under A r t i c l e  155 EEC T r e a t y  since it had b a s e d  its p r oposal 

on a legal b a s i s  o t h e r  t han t h a t  c o n s i d e r e d  by the P a r l i a m e n t .

In its j u d g m e n t  on the o b j e c t i o n  of i n a d m i s s i b i l i t y  r a i s e d  by the 

C o u n c i l ,  w h i c h  c a m e  a b o u t  on 22 May 1990, the C o u r t  a c k n o w l e d g e d  

that the e x i s t e n c e  of t h o s e  v a r i o u s  legal r e m e d i e s  p r o v i d e d  for by 

t h e  EEC and EAEC T r e a t i e s  w e r e  not s u f f i c i e n t  to g u a r a n t e e ,  in all 

c i r c u m s t a n c e s ,  that an act of the Cou n c i l  or the C o m m i s s i o n  w h i c h  

d i s r e g a r d e d  the EP's p r e r o g a t i v e s  w o u l d  be c e n s u r e d .  A f t e r  h a v i n g  

p o i n t e d  out t hat t h o s e  p r e r o g a t i v e s  w e r e  one of the e l e m e n t s  of 

th e  s y s t e m  of i n s t i t u t i o n a l  b a l a n c e s  c r e a t e d  by the T r e a t i e s ,  the 

C o u r t  c a m e  to t h e  c o n c l u s i o n  t h a t  an a c t i o n  for a n n u l m e n t  b r o u g h t
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by the EP a g a i n s t  an act of the Council or of the C o m m i s s i o n  was 

a d m i s s i b l e  p r o v i d e d  that the acti o n  in q u e s t i o n  sought only to s a 

f e g u a r d  P a r l i a m e n t ' s  p r e r o g a t i v e s  and that it was f ounded only on 

s u b m i s s i o n s  based on the i n f r i n g e m e n t  of those p r e r o g a t i v e s  (179). 

It f o l l o w s  from this judgm e n t  that the ECJ is w i l l i n g  to a c k n o w 

ledge an own right of a c cess of the EP to it w h e n e v e r  P a r l i a m e n t  

seeks to s a f e g u a r d  its p r e r o g a t i v e s  a gainst a nother C o m m u n i t y  i n 

s titut i o n .  This may well s t r e n g t h e n  the EP's p o s i t i o n  also in i n 

t e r - i n s t i t u t i o n a l  d i s p u t e s  re l a t e d  to C o m m u n i t y  external r e l a t i 

ons, since it can r e a s o n a b l y  be a r g u e d  that e n f o r c e m e n t  of the 

c o r r e c t  c h o i c e  of the legal basis b e l o n g s  as well to P a r l i a m e n t ' s  

p r e r o g a t i v e s  in view of the EP's rights of p a r t i c i p a t i o n  in the 

c o n c l u s i o n  of int e r n a t i o n a l  a g r e e m e n t s .  Such a result shows the 

c o n s i d e r a b l e  i m pact the C o u r t ' s  j u r i s d i c t i o n  can have a l s o  in r e s 

pect to the individual p a r t i c i p a i ion of C o m m u n i t y  i n s t i t u t i o n s  in 

the s p here of external r e l ations.
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C h a p t e r  3: P r o c e d u r e s  of the EC

It is only at f i r s t  sight t hat p r o c e d u r e s  s eem to have little 

i m p o r t a n c e  in f o r e i g n  a f f a i r s .  But in fact, in o r d e r  to be able 

to deal w i t h  the c o m p l e x  p r o b l e m s  w h i c h  may ar i s e  d u r i n g  the n e 

g o t i a t i o n s  of i n t e r n a t i o n a l  a g r e e m e n t s ,  it is as a general rule 

n e c e s s a r y  to a g r e e  b e f o r e h a n d  on the p r o c e d u r e s  to be f o l l o w e d  

d u r i n g  the n e g o t i a t i o n s .  W h e n  an a g r e e m e n t  on p r o c e d u r e s  has b e e n  

re a c h e d ,  w h i c h  o f t e n  n e e d s  l e n g t h y  p r e - n e g o t i a t i o n s ,  the s u b s t a n 

ce of the a g r e e m e n t  ca n  o f t e n  be d e a l t  w i t h  q u i t e  smoothly.

In r e s p e c t  to the e x t e r n a l  r e l a t i o n s  of the E u r o p e a n  C o m m u n i t y ,  

p r o c e d u r a l  q u e s t i o n s  are not o n l y  e x t e r n a l l y  but a l s o  i n t e r n a l 

ly of p a r t i c u l a r  i m p o r t a n c e :  The EC T r e a t i e s  d o  not p r o v i d e  for 

a u n i q u e  s y s t e m  for the h a n d l i n g  of e x t e r n a l  r e l a t i o n s  but e s t a b 

lish a n u m b e r  of d i f f e r e n t  p r o c e d u r e s .  To th e s e  v a r i o u s  p r o c e d u r e s  

C o m m u n i t y  p r a c t i c e  has a d d e d  o t h e r s  for p a r t i c u l a r  a s p e c t s  of e x 

ternal r e l a t i o n s  not e x p r e s s l y  p r o v i d e d  for by the T r e a t i e s .  Since 

e a c h  p r o c e d u r e  p r o v i d e s  for a d i f f e r e n t  d e g r e e  of p a r t i c i p a t i o n  of 

the i n s t i t u t i o n s  c o n c e r n e d  and in several c a s e s  a l s o  for d i f f e r e n t  

m a j o r i t i e s  w i t h i n  t h o s e  i n s t i t u t i o n s ,  the p r o c e d u r e  w h i c h  is a p 

p l i c a b l e  (or c h o s e n ,  if t h e r e  is a p o s s i b i l i t y  for a c h o i c e )  on a 

g i v e n  m a t t e r  of e x t e r n a l  r e l a t i o n s  p r e d e t e r m i n e s  the d e g r e e  of i n 

f l u e n c e  w h i c h  the v a r i o u s  p a r t i c i p a n t s  ( i n s t i t u t i o n s  a n d  M e m b e r  

St a t e s )  can e x e r c i z e .

3.1. Th e  n e g o t i a t i o n  a n d  c o n c l u s i o n  of i n t e r n a t i o n a l  a g r e e m e n t s

The n e g o t i a t i o n  a n d  c o n c l u s i o n  of i n t e r n a t i o n a l  a g r e e m e n t s  is 

o b v i o u s l y  the m o s t  s u b s t a n t i a l  f o r m  of e x t e r n a l  a c t i v i t y  of the 

C o m m u n i t y .  It is a l s o  the m o s t  e l a b o r a t e  o n e  as r e g a r d s  p r o c e d u 

res. The p r o c e d u r e s  a p p l i e d  u n d e r  th e  EEC T r e a t y  a r e  p a r t l y  d i f 

f e r e n t  f r o m  t h o s e  a p p l i e d  u n d e r  th e  E A E C  a n d  E C S C  T r e a t i e s .  In 

o u r  a n a l y s i s  we will f o c u s  on t h e  p r o c e d u r e s  n o r m a l l y  u s e d  u n d e r  

th e  EEC T r e a t y  s i n c e  t h e s e  ar e  th e  m o s t  f r e q u e n t l y  a p p l i e d .  In



a c c o r d a n c e  with p r a c t i c e ,  th e s e  p r o c e d u r e s  may be d i v i d e d  into

e i g h t  stages w h i c h  will be de a l t  with in turn:

(1) The e x p l o r a t o r y  talks:

In m o s t  c a s e s  the i n i t i a t i v e  for e n t e r i n g  n e g o t i a t i o n s  is t a 

ken by the i n t e r e s t e d  th i r d  Stat e s  t h r o u g h  a re q u e s t  ( n o r m a l 

ly in f o r m  of a "note ve r b a l e " )  a d d r e s s e d  to the C o m m i s s i o n  

a n d / o r  the Council (180). The n e g o t i a t i o n  p r o p e r l y  speak i n g  is 

p r e c e d e d  by e x p l o r a t o r y  t a l k s  of the r e s p o n s i b l e  C o m m i s s i o n  

s e r v i c e s  w i t h  the t h i r d  State ( s )  c o n c e r n e d  on p o s s i b l e  s u b 

jects and d i s p o s i t i o n s  of a f u t u r e  a g r e e m e n t .  The k n o w - h o w  of 

the C o m m i s s i o n  d e l e g a t i o n ( s )  in the r e s p e c t i v e  t h i r d  State(s) 

as r e g a r d s  the p o s s i b i l i t i e s  and l i m i t s  of c o o p e r a t i o n  b e t w e e n  

th e i r  host S t a t e ( s )  and the C o m m u n i t y  may p lay an i m p o r t a n t  

role d u r i n g  t h i s  e x p l o r a t o r y  p h ase. The C o m m i s s i o n  u s u a l l y  

ke e p s  the C ouncil i n f o r m e d  of the r e q u e s t s  a d d r e s s e d  to it by 

t h i r d  S t a t e s  and of the d e v e l o p m e n t  of the e x p l o r a t o r y  t a l k s  

by way of s t a t e m e n t s  at C O R E P E R  m e e t i n g s .  It o f t e n  a l s o  i n f o r 

m a l l y  a c q u a i n t s  M e m b e r  S t a t e s  i n d i v i d u a l l y  t o o  w i t h  t h e s e  m a t 

ters in o r d e r  to get a c l e a r e r  idea of th e i r  a t t i t u d e  and s p e 

c i f i c  i n t e r e s t s  in r e s p e c t  to the e n v i s a g e d  n e g o t i a t i o n s .  U n 

der the T r e a t i e s  the C o m m i s s i o n  is not o b l i g e d  to do so, but 

t h i s  e a r l y  i n f o r m a t i o n  has b e c o m e  a c o n s t a n t  p r a c t i c e  for the 

s ake of g o o d  i n t e r - i n s t i t u t i o n a l  c o o p e r a t i o n .  In some cas e s ,  

p a r t i c u l a r l y  w h e n  the r e q u e s t s  are of c o n s i d e r a b l e  p o l i t i c a l  

i m p o r t a n c e ,  the C o m m i s s i o n  e v e n  se e k s  formal a u t h o r i z a t i o n  for 

e n t e r i n g  e x p l o r a t o r y  t a l k s  in o r d e r  to get some p o l i t i c a l  

b a c k i n g  f r o m  the M e m b e r  S t a t e s  and to a v o i d  the risk of b e i n g  

" d e s a v o u é e "  by the C o u n c i l  at a later stage. E a r l y  i n f o r m a t i o n  

a n d  c o n s u l t a t i o n  of the Cou n c i l  is all the m o r e  i m p o r t a n t  as 

th e  b a s i c  p r i n c i p l e s  of the a g r e e m e n t  to be n e g o t i a t e d  ar e  o f 

te n  a l r e a d y  to a c o n s i d e r a b l e  e x t e n t  p r e d e t e r m i n e d  by the r e 

s ult of the e x p l o r a t o r y  t a l k s  (181).

At th e  i s s u e  of the e x p l o r a t o r y  t a l k s ,  t h e  r e s p o n s i b l e  C o m 

m i s s i o n  s e r v i c e s  e s t a b l i s h  a r e p o r t  on the p o s s i b i l i t i e s  for 

n e g o t i a t i n g  an a g r e e m e n t  w i t h  the t h i r d  S t a t e ( s )  c o n c e r n e d
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^ i c h  is a d d r e s s e d  to the M e m b e r s  of the C o m m i s s i o n .

(2) The a d o p t i o n  of the dr a f t  n e g o t i a t i n g  m a n d a t e  ( " n e g o t i a t i n g  

d i r e c t i v e s " )  by the C o m m i s s i o n :

If the e x p l o r a t o r y  ta l k s  have b e e n  s u c c e s s f u l ,  the r e p o r t  e s 

t a b l i s h e d  for the M e m b e r s  of the C o m m i s s i o n  a l r e a d y  i n c l u d e s  a 

dr a f t  n e g o t i a t i n g  m a n d a t e  w h i c h  a l s o  t a k e s  into a c c o u n t  the 

i n t e r e s t s  of the M e m b e r  States. A f t e r  h a v i n g  b e e n  f o r m a l l y  

a d o p t e d  by the C o m m i s s i o n ,  the d r a f t  n e g o t i a t i n g  m a n d a t e  is 

f o r w a r d e d  w i t h  an a c c o m p a n y i n g  r e p o r t  on the r e s u l t s  of the 

e x p l o r a t o r y  t a l k s  to the C o u n c i l  in f o r m  of a " r e c o m m e n d a t i 

on". E ven in c a s e s  w h e r e  the s u b j e c t - m a t t e r  of the i n t e n d e d  

n e g o t i a t i o n s  w o u l d  a l l o w  for a formal " p r o p o s a l "  of the C o m 

m i s s i o n  t o  the C o u n c i l ,  the l e g a l l y  w e a k e r  " r e c o m m e n d a t i o n "  

is p r e f e r r e d .  The l e g a l l y  s t r o n g e r  f o r m  of a formal C o m m i s s i o n  

i n i t i a t i v e  is in p r a c t i c e  r e s e r v e d  for the p r o p o s a l  to c o n c l u 

de the a g r e e m e n t  at the is s u e  of n e g o t i a t i o n s  (182). Also, b e 

f ore a d o p t i o n  of the d r a f t  m a n d a t e  by the C o u n c i l ,  the a p p r o 

p r i a t e  c o m m i t t e e  of the EP is a c q u a i n t e d  w i t h  the c o n t e n t  of 

the d r a f t  by m e a n s  of an oral s t a t e m e n t  by a C o m m i s s i o n  o f f i 

cial or e v e n  a C o m m i s s i o n e r  (see s u b - c h a p t e r  2.3.).

It s h o u l d  be n o t e d  t h a t  th e  o n l y  formal o b l i g a t i o n  for the 

C o m m i s s i o n  to seek an a u t h o r i z a t i o n  of the Co u n c i l  to o p e n  and 

to c o n d u c t  n e g o t i a t i o n s ,  i.e. to ask for a n e g o t i a t i n g  m a n d a 

te, is p r o v i d e d  by A r t i c l e  113 EEC T r e a t y  as r e g a r d s  a g r e e 

m e n t s  r e l a t e d  to c o m m o n  c o m m e r c i a l  p o l i c y  (183). A r t i c l e  228 

EEC T r e a t y ,  d e a l i n g  g e n e r a l l y  w i t h  the p r o c e d u r e  of n e g o t i a 

t i n g  a n d  c o n c l u d i n g  i n t e r n a t i o n a l  a g r e e m e n t s ,  o n l y  s t i p u l a t e s  

t h a t  "s u c h  a g r e e m e n t s  shall be n e g o t i a t e d  by the C o m m i s s i o n " .  

N e v e r t h e l e s s ,  the r u l e  l aid d o w n  in A r t i c l e  113 E€C T r e a t y  is 

in p r a c t i c e  a l s o  a p p l i e d  t o  all n e g o t i a t i o n s  not b a s e d  on t h i s  

A r t i c l e  (e.g., in t h e  c a s e  of n e g o t i a t i o n s  on a s s o c i a t i o n  

a g r e e m e n t s  u n d e r  A r t i c l e  238 EEC T r e a t y ) .  In fact, the C o m m i s 

s i o n  r e g u l a r l y  s e e k s  formal a u t h o r i z a t i o n  of th e  C o u n c i l  to 

e n t e r  n e g o t i a t i o n s .  T h i s  is not just a m a t t e r  of i n t e r - i n s t i 

t u t i o n a l  p o l i t e n e s s :  In th e  p a s t ,  i s o l a t e d  a t t e m p t s  of t h e



C o m m i s s i o n  to n e g o t i a t e  i n t e r n a t i o n a l  a g r e e m e n t s  wit h o u t  p r e 

vious a u t h o r i z a t i o n  by the Council have f a i l e d  due to the 

C o u n c i l ' s  o p p o s i t i o n  to the C o m m i s s i o n ' s  a u t o n o m o u s  i n i t i a t i v e  

to en t e r  n e g o t i a t i o n s  (184).

It is e v i d e n t  that the e x t e n s i v e  a p p l i c a t i o n  of the a u t h o r i 

z a t i o n  p r o c e d u r e  p r o v i d e d  for by A r t i c l e  113 r e p r e s e n t s  to s o 

me e x t e n t  a r e s t r i c t i o n  of the C o m m i s s i o n ' s  a u t o n o m y  and m a r 

gin of m a n o e u v r e  in the sphe r e  of C o m m u n i t y  external r e l a t i 

ons. H o w e v e r ,  t h e r e  can be a l s o  no do u b t  that as long as it is 

the C o u n c i l ,  and not the C o m m i s s i o n ,  w h i c h  has the power to 

c o n c l u d e  an a g r e e m e n t ,  such a p r a c t i c e  p e r f e c t l y  c o r r e s p o n d s  

to the i n t e r - i n s t i t u t i o n a l  b a l a n c e  of power: A l l o w i n g  for an 

i n v o l v e m e n t  and c o - r e s p o n s i b i l i t y  of the Council as r e g a r d s  the 

s t a r t i n g  of n e g o t i a t i o n s ,  t his p r a c t i c e  he l p s  to a v o i d  the d e 

l i c a t e  s i t u a t i o n  in w h i c h  the C o m m u n i t y  w o u l d  f ind i t s e l f  on 

the i n t e r n a t i o n a l  stage if the n e g o t i a t i o n s  e n t e r e d  i nto by

the C o m m i s s i o n  are a c c e p t e d  by the Council or some of the M e m 

ber S t a tes.

(3) The a d o p t i o n  of the n e g o t i a t i n g  m a n d a t e :

The " r e c o m m e n d a t i o n "  of the C o m m i s s i o n  to o pen n e g o t i a t i o n s  

( w h i c h  has not to be c o n f o u n d e d  w i t h  the s p e c i f i c  r e c o m m e n d a 

t i o n  p r o v i d e d  for by A r t i c l e  14 ECSC T reaty) has no b i n d i n g  

e f f e c t .  The Co u n c i l  is f r e e  to r e f u s e  the a u t h o r i z a t i o n  to 

e n t e r  n e g o t i a t i o n s  or to c h a n g e  the d r a f t  n e g o t i a t i n g  mandate.- 

H o w e v e r ,  s i n c e  the C o m m i s s i o n  has b e e n  in c l o s e  c o n t a c t  w i t h  

th e  C O R E P E R  and the M e m b e r  S t a t e s  d u r i n g  the p h a s e  of th e  e x 

p l o r a t o r y  t a l k s ,  the s u b m i t t e d  d r a f t  n e g o t i a t i n g  m a n d a t e  u s u 

a l l y  r e p r e s e n t s  a c o m p r o m i s e  t ext a c c o m m o d a t i n g  b o t h  th e  C o m m u 

n ity i n t e r e s t s  a d v o c a t e d  by the C o m m i s s i o n  an d  t h e  i n t e r e s t s  

of the M e m b e r  S t a t e s  an d  it t h e r e f o r e  n o r m a l l y  has v e r y  g o o d  

c h a n c e s  to p a s s  the C o u n c i l  w i t h o u t  s u b s t a n t i a l  m o d i f i c a t i o n s .  

In a d d i t i o n ,  it is in the C o u n c i l ' s  o w n  i n t e r e s t  t o  r e a c h  an 

a g r e e m e n t  w i t h  the C o m m i s s i o n  on the n e g o t i a t i n g  m a n d a t e ,  s i n 

ce u n d e r  the T r e a t i e s  it is e x c l u s i v e l y  the C o m m i s s i o n  w h i c h  

is e n t i t l e d  to n e g o t i a t e  a g r e e m e n t s  on b e h a l f  of the C o m m u n i -
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ty. The C ouncil can in no way e n t e r  n e g o t i a t i o n s  by itself, 

of its own. It is very q u e s t i o n a b l e  w h e t h e r  in c ase of c o n 

f l i c t  the T r e a t i e s  w o u l d  a l l o w  the Council to fo r c e  the C o m 

m i s s i o n  to c o n d u c t  n e g o t i a t i o n s  a g a i n s t  or w i t h o u t  a p r ior 

C o m m i s s i o n  r e c o m m e n d a t i o n ,  and such a case, w h i c h  w o u l d  not 

fail to entail s e r i o u s  r e p e r c u s s i o n s  on the i n t e r n a t i o n a l  

stage, has in fact never o c c u r r e d  (185). As in many o t h e r  

f i e l d s  of C o m m u n i t y  a c t i v i t y ,  the e f f e c t i v e  f u n c t i o n i n g  of 

C o m m u n i t y  d e c i s i o n - m a k i n g  p r o c e d u r e s  a l s o  in t his c o n t e x t  d e 

p e n d s  on a c o n s t r u c t i v e  c o o p e r a t i o n  b e t w e e n  Council and C o m 

m i s s i o n  in the sense of A r t i c l e  15 of the M e r g e r  T r e a t y  (186).

In m o s t  c a s e s  the C ouncil d e c i d e s  on the r e c o m m e n d a t i o n  of 

the C o m m i s s i o n  a f t e r  the C O R E P E R  has r e a c h e d  a g r e e m e n t  on the 

t e x t s  m a k i n g  up the n e g o t i a t i n g  m a n d a t e .  The r e q u i r e d  m a j o r i t y  

in the C o u n c i l  d e p e n d s  on the t ype of a g r e e m e n t  w h i c h  is g o i n g  

to be n e g o t i a t e d :  In a c c o r d a n c e  w i t h  the correspond!*ng T r e a t y  

p r o v i s i o n s ,  the Co u n c i l  has to d e c i d e ,  for i n s t a n c e ,  by q u a l i 

fied m a j o r i t y  on c o m m e r c i a l  a g r e e m e n t s  ( A r t i c l e  113 EEC T r e a 

ty) or a g r e e m e n t s  c o n c l u d e d  by the E AEC ( A r t i c l e  101 EAEC 

T r e a t y )  an d  by u n a n i m i t y  on c o o p e r a t i o n  ( A r t i c l e s  113 and 235 

EEC T r e a t y )  or a s s o c i a t i o n  ( A r t i c l e  238) a g r e e m e n t s .

The C o u n c i l  g i v e s  the a u t h o r i z a t i o n  to o p e n  the n e g o t i a t i o n s  

in f o r m  of a d e c i s i o n  sui g e n e r i s  ( " D e c i s i o n  a u t h o r i z i n g  the 

C o m m i s s i o n  to n e g o t i a t e . . . "  e.g., a t r a d e  and e c o n o m i c  c o o p e 

r a t i o n  a g r e e m e n t  w i t h  c o u n t r y  x). Its d e c i s i o n  n o r m a l l y  c o n 

t a i n s  in a n n e x  the a d o p t e d  n e g o t i a t i n g  m a n d a t e .  A l t h o u g h  the 

t e r m s  " n e g o t i a t i n g  m a n d a t e "  or " n e g o t i a t i n g  b r i e f "  are c o m m o n 

ly u s e d  in C o m m u n i t y  p r a c t i c e ,  t h e y  a r e  s o m e w h a t  m i s l e a d i n g :  

Th e  C o m m i s s i o n  in fact e n t e r s  the n e g o t i a t i o n s  not as a m a n d a 

t a r y  of th e  C o u n c i l  but out of its own e x c l u s i v e  ri g h t  to c o n 

d u c t  n e g o t i a t i o n s  on b e h a l f  of t h e  C o m m u n i t y  as p r o v i d e d  for 

by the T r e a t i e s  (187). The o f f i c i a l  t e r m  " n e g o t i a t i n g  d i r e c t i 

ves", w h i c h  is b a s e d  on the w o r d i n g  of A r t i c l e  113(3) EEC 

T r e a t y ,  is m o r e  c o r r e c t  in t h i s  r e g a r d  b e c a u s e  it c o r r e s p o n d s  

t o  the full i n s t i t u t i o n a l  a u t o n o m y  the T r e a t i e s  h a v e  c o n f e r r e d  

u p o n  the C o m m i s s i o n  in r e s p e c t  to its r ole as t h e  C o m m u n i t y ' s  

c h i e f  n e g o t i a t o r .
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N e g o t i a t i n g  " d i r e c t i v e s "  are e x p r e s s l y  p r o v i d e d  for only in 

A r t i c l e  113(3) EEC Treaty, i.e. in r e s p e c t  to the n e g o t i a t i o n  

of a g r e e m e n t s  r e l a t e d  to c o m m o n  c o m m e r c i a l  policy. In p r a c t i 

ce, howev e r ,  the Council uses t h e m  for all kinds of a g r e e m e n t s  

to be n e g o t i a t e d  (188). There again, C o m m u n i t y  p r a c t i c e  has 

e x t e n d e d  the a p p l i c a t i o n  of the p r o v i s i o n s  of A r t i c l e  113 EEC 

T r e a t y  to n e g o t i a t i o n s  in general in o r d e r  to a l l o w  for an i n 

d i r e c t  p a r t i c i p a t i o n  and c o r e s p o n s i b i l i t y  of the Council in 

the i n i t i a t i n g  p h a s e  of n e g o t i a t i o n s ,  in full r e s p e c t  of the 

C o u n c i l s  e x c l u s i v e  p o w e r  to c o n c l u d e  i n t e r n a t i o n a l  a g r e e m e n t s .

The n e g o t i a t i n g  m a n d a t e  (we will c o n t i n u e  to use the more 

c u r r e n t  term) has the f u n c t i o n  to p r o v i d e  the C o m m i s s i o n  with 

a f r a m e w o r k  for the c o n d u c t  of n e g o t i a t i o n s  and to e n s u r e  

w i t h i n  its l i m i t s  full s u p p o r t  f r o m  the Co u n c i l  and, at least, 

a m a j o r i t y  of the M e m b e r  States. This f r a m e w o r k  c o n s i s t s  of 

g u i d e l i n e s  r e g a r d i n g  the n a t u r e  (scope, parti e s ,  s t r u c t u r e ,  

c o v e r a g e  and o b j e c t i v e s )  and the c o n t e n t  (general p r i n c i p l e s  

to be laid d o w n  in the p r e a m b l e ,  u n d e r t a k i n g s  of the n e g o t i a 

t i n g  p a r t n e r s  in the r e s p e c t i v e  f i e l d s  of c o o p e r a t i o n )  of the 

a g r e e m e n t  to be n e g o t i a t e d .  The g u i d e l i n e s  d e f i n e  the m a i n  

a i m s  to be p u r s u e d  by the C o m m i s s i o n  d u r i n g  the n e g o t i a t i o n s ,  

the m i n i m a l  c o n c e s s i o n s  to be r e q u e s t e d  f r o m  the n e g o t i a t i n g  

p a r t n e r ( s )  as well as the maximal c o n c e s s i o n s  to be m a d e  to 

them.

The p r o v i s i o n s  of the n e g o t i a t i n g  m a n d a t e  are n o r m a l l y  very 

p r e c i s e  as r e g a r d s  the general a i m s  and p r i n c i p l e s  to be p u r 

s u e d  d u r i n g  the n e g o t i a t i o n s .  H o w e v e r ,  in o r d e r  to let a c e r 

t a i n  m a r g i n  of m a n o e u v r e  for the C o m m i s s i o n  d u r i n g  th e  n e g o 

t i a t i o n s ,  th e  p r o v i s i o n s  of the n e g o t i a t i n g  m a n d a t e  a r e  in m a 

ny c a s e s  (but not a l w a y s ! )  s o m e w h a t  less p r e c i s e  in r e s p e c t  to 

th e  c o n c r e t e  r e s u l t s  w h i c h  shall be o b t a i n e d .  Sev e r a l  f r a g m e n 

t a r y  p r o v i s i o n s  t a k e n  out of n e g o t i a t i n g  m a n d a t e s  for t r a d e  

a n d  c o m m e r c i a l  a n d  e c o n o m i c  c o o p e r a t i o n  a g r e e m e n t s  w i t h  E a s 

t e r n  E u r o p e a n  c o u n t r i e s  w h i c h  w e r e  n e g o t i a t e d  in 1989 an d  1990 

m a y  i l l u s t r a t e  this (189):
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- S c o p e  of the n e g o t i a t i o n s :



"The p u r p o s e  of the n e g o t i a t i o n s  w o u l d  be the c o n c l u s i o n  of 

an a g r e e m e n t  on tr a d e  and c o m m e r c i a l  and e c o n o m i c  c o o p e r a t i 

on b e t w e e n  the E u r o p e a n  E c o n o m i c  C o m m u n i t y  and the (State 

X), b a s e d  on the p r i n c i p l e  of the e f f e c t i v e  r e c i p r o c i t y  of 

a d v a n t a g e s  and o b l i g a t i o n s " .

- S t r u c t u r e  of the f u t u r e  a g r e e m e n t :

"The n o n - p r e f e r e n t i a l  a g r e e m e n t  w o u l d  be such as to p e r m i t  

f u t u r e  d e v e l o p m e n t .  The p a r t i e s  to the a g r e e m e n t  c o u l d  e x 

p l o r e  t o g e t h e r  in a J o i n t  C o m m i t t e e  any p r a c t i c a l  p o s s i b i l i 

ties for c o o p e r a t i o n  in t h e i r  mutual i n t e r e s t .

The a g r e e m e n t  w o u l d  not i n v o l v e  any f i n a n c i a l  c o m m i t m e n t s ,  

nor any f i n a n c i a l  p r o t o c o l . "

- Trade:

"The p a r t i e s  w o u l d  u n d e r t a k e  to g r a n t  e a c h  o t h e r  m o s t - f a v o u -  

r e d - n a t i o n  t r e a t m e n t ,  the s c o p e  of such t r e a t m e n t  b e i n g  d e 

f i n e d  in detail on the b a s i s  of G A T T  d e f i n i t i o n s .  The (State 

X) w o u l d  a l s o  u n d e r t a k e  to g r a n t  n o n - d i s c r i m i n a t o r y  t r e a t -  

ment, p a r t i c u l a r l y  as r e g a r d s  the g r a n t i n g  of l i c e n c e s  for 

and t h e  a l l o c a t i o n  of c u r r e n c y  to i m p o r t s  of p r o d u c t s  o r i g i 

n a t i n g  in the C o m m u n i t y  (...). The C o m m u n i t y  w o u l d  u n d e r t a k e  

to m a k e  e f f o r t s  t o w a r d s  the p r o g r e s s i v e  removal of s p e c i f i c  

q u a n t i t a t i v e  r e s t r i c t i o n s , t a k i n g  i n t o  a c c o u n t  the d e v e l o p 

m e n t  of t r a d e  b e t w e e n  the c o n t r a c t i n g  p a r t i e s ,  a n y  c h a n g e s  

in the m a r k e t  c o n d i t i o n s  a n d  r u l e s  in the ( S t a t e  X) or in 

th e  C o m m u n i t y ,  an d  p r o g r e s s  m a d e  in i m p l e m e n t i n g  the a g r e e 

m e n t  . (...)

A n  e f f e c t i v e  a n d  s e l e c t i v e  s a f e g u a r d  c l a u s e  will lay d o w n  

the p r i n c i p l e  of c o n s u l t a t i o n  an d  will a l l o w  th e  C o m m u n i t y  

t o  t a k e  u n i l a t e r a l  m e a s u r e s  if n e c e s s a r y . "

C o m m e r c i a l  c o o p e r a t i o n :

"The c o n t r a c t i n g  p a r t i e s  w o u l d  u n d e r t a k e  to f a c i l i t a t e  e x 

c h a n g e s  of c o m m e r c i a l  a n d  e c o n o m i c  i n f o r m a t i o n s  on all m a t 

te r s  w h i c h  w o u l d  a s s i s t  th e  d e v e l o p m e n t  of t r a d e  a n d  e c o n o 

mi c  c o o p e r a t i o n .

The c o n t r a c t i n g  p a r t i e s  w o u l d  u n d e r t a k e  to f a c i l i t a t e  c o o p e 

r a t i o n  b e t w e e n  t h e i r  r e s p e c t i v e  c u s t o m s  s e r v i c e s ,  i n c l u d i n g  

in the f i e l d  of v o c a t i o n a l  t r a i n i n g . "
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- E c o n o m i c  c o o p e r a t i o n :

"The c o n t r a c t i n g  p a r t i e s  w o u l d  e n c o u r a g e  the a d o p t i o n  of 

m e a s u r e s  a i m e d  at c r e a t i n g  f a v o u r a b l e  c o n d i t i o n s  for e c o n o 

mic and indust r i a l  c o o p e r a t i o n ,  in p a r t i c u l a r  by a r r a n g i n g  

e x c h a n g e s  and c o n t a c t s  b e t w e e n  p e r s o n s  and d e l e g a t i o n s  r e 

p r e s e n t i n g  c o m m e r c i a l ,  e c o n o m i c  or o t h e r  a p p r o p r i a t e  o r g a n i 

zations, e n c o u r a g i n g  and f a c i l i t a t i n g  trade p r o m o t i o n  a c t i 

v i t i e s  (...)."

In a d d i t i o n ,  the n e g o t i a t i n g  m a n d a t e s  c a n  a l s o  in c l u d e  p r o v i 

sions of some p o l i t i c a l  s i g n i f i c a n c e .  In the case of the a b o v e  

m e n t i o n e d  c o o p e r a t i o n  a g r e e m e n t s ,  for e x a m p l e ,  it was p r o v i d e d  

for that the p r e a m b l e  w o u l d  e x p r e s s  the a t t a c h m e n t  of the c o n 

t r a c t i n g  p a r t i e s  to the H e l s i n k i  Final Act and s u b s e q u e n t  C S C E  

d o c u m e n t s ,  and that no r e f e r e n c e  s h o u l d  be m ade to the C O M E C O N  

in the p r e a m b l e  or e l s e w h e r e  in the a g r e e m e n t s .

The C ouncil u s u a l l y  c o m m u n i c a t e s  the c o n t e n t  of a m a n d a t e  

a f t e r  its a d o p t i o n  to the a p p r o p r i a t e  c o m m i t t e e s  of the EP in 

f o r m  of d e t a i l e d  m e m o r a n d a  (see s u b - c h a p t e r  2.3.).

(4) The n e g o t i a t i o n  of the a g r e e m e n t :

In p r a c t i c e  the n e g o t i a t i o n s  are not c o n d u c t e d  by the C o m m i s i 

on it s e l f ,  bu t  by s e n i o r  o f f i c i a l s  (in m o s t  c a s e s  a D i r e c t o r  

or D i r e c t o r  G e n e r a l )  of the r e s p o n s i b l e  DGs (e.g., DG I for 

c o m m e r c i a l  a g r e e m e n t s ,  DG XIV for f i s h e r i e s  a g r e e m e n t s )  u n d e r  

the s u p e r v i s i o n  of the C o m m i s s i o n .  In c a s e  of n e g o t i a t i o n s  of 

p a r t i c u l a r  p o l i t i c a l  i m p o r t a n c e ,  the r e s p o n s i b l e  C o m m i s s i o n e r  

h i m s e l f  s o m e t i m e s  t a k e s  o v e r  the c o n d u c t  of n e g o t i a t i o n s  for a 

c e r t a i n  time, e s p e c i a l l y  d u r i n g  the final p h a s e  (190). In a c 

c o r d a n c e  w i t h  th e  p r i n c i p l e  of the c o l l e c t i v e  r e s p o n s i b i l i t y  

of the C o m m i s s i o n ,  the C o m m i s s i o n  p l e n i p o t e n t i a r y  a l w a y s  n e e d s  

t o  be e m p o w e r e d  by the C o m m i s s i o n  as a w h o l e  (191).

By v i r t u e  of A r t i c l e s  113 a n d  228 EEC T r e a t y  a n d  A r t i c l e  101 

E A E C  T r e a t y  (not e x p r e s s l y  u n d e r  t h e  E C S C  T r e a t y )  t h e  C o m m i s 

s i o n  is the e x c l u s i v e  n e g o t i a t o r  of the C o m m u n i t y .  H o w e v e r ,  in 

p r a c t i c e  v a r i o u s  n e g o t i a t i n g  t e c h n i q u e s  are u s e d  w h i c h  all al-
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low for the p r e s e n c e  or e ven a c t i v e  p a r t i c i p a t i o n  of the M e m 

ber S t a t e s  at the n e g o t i a t i o n s :

In all c a s e s  in w h i c h  it is not c o n t e s t e d  by any M e m b e r  S t a 

te that the f u t u r e  a g r e e m e n t  f a l l s  w i t h i n  e x c l u s i v e  C o m m u n i t y  

c o m p e t e n c e ,  i.e. in a " p u r e l y  C o m m u n i t y  n e g o t i a t i o n " ,  the M e m 

ber S t a t e s  n e v e r t h e l e s s  do in m o s t  c a s e s  send seni o r  o f f i c i a l s  

of the r e s p o n s i b l e  m i n i s t r i e s  to the n e g o t i a t i o n s  w h i c h  are 

then i n c l u d e d  as " o b s e r v e r s "  in the C o m m u n i t y  d e l e g a t i o n .  A l 

t h o u g h  it is e v i d e n t  that t h e s e  " o b s e r v e r s " ,  w h i c h  do not i n 

t e r f e r e  in the n e g o t i a t i o n s ,  h ave p r i m a r i l y  the role of w a t c h 

dogs for the M e m b e r  States, t h e y  a l s o  c o n t r i b u t e  to the good 

f u n c t i o n i n g  of the C o m m u n i t y  n e g o t i a t i n g  m a c h i n e r y  by k e e p i n g  

the M e m b e r  States' r e p r e s e n t a t i v e s  in the r e s p o n s i b l e  c o m m i t 

t e e s  and w o r k i n g - g r o u p s  of the C o u n c i l  up to d a t e  w i t h  the d e 

v e l o p m e n t  of the n e g o t i a t i o n s .  It a l s o  h a p p e n s  q u i t e  o f t e n  

t hat t h e s e  " o b s e r v e r s "  are t h e m s e l v e s  m e m b e r s  of the A r t i c l e  

113 C o m m i t t e e  or a r e s p o n s i b l e  Cou n c i l  w o r k i n g  g r o u p  (192).

The C o m m u n i t y  d e l e g a t i o n s  f u r t h e r  u s u a l l y  c o n s i s t  of o f f i c i a l s  

of the G e n e r a l  S e c r e t a r i a t  of the C o u n c i l .  H o w e v e r ,  the r e p r e 

s e n t a t i v e s  of the C o m m i s s i o n  have a m o n o p o l y  on the n e g o t i a 

ti ons, and t h i s  p u t s  a b r a k e  on p o s s i b l e  c e n t r i f u g a l  t e n d e n 

c i e s  of M e m b e r  S t a tes.

T h i n g s  a r e  q u i t e  d i f f e r e n t  an d  m u c h  m o r e  c o m p l i c a t e d  if a 

p a r t  of th e  s u b j e c t - m a t t e r s  of th e  n e g o t i a t i o n s  o b v i o u s l y  

still p e r t a i n s  to the c o m p e t e n c e s  of t h e  M e m b e r  S t a t e s  (e.g., 

the V i e n n a  C o n v e n t i o n  on the P r o t e c t i o n  of the O z o n e  Layer), 

if th e  e x i s t e n c e  or the s c o p e  of a C o m m u n i t y  c o m p e t e n c e  is 

c o n t e s t e d  by s o m e  or all m e m b e r s  of the C o u n c i l  (e.g., the 

n o n - a g r i c u l t u r a l  c o m m o d i t y  a g r e e m e n t s )  or in w h i c h  for p o l i t i 

cal r e a s o n s  t h e  p a r t i c i p a t i o n  of th e  M e m b e r  S t a t e s  is f r o m  the 

b e g i n n i n g  a c o n d i t i o  s i n e  q u a  non of the f u t u r e  a g r e e m e n t  

(e.g., the L o m é  I, II, III a n d  IV C o n v e n t i o n s ) .  In all t h e s e  

c a s e s  the t e c h n i q u e  n o r m a l l y  u s e d  is t h a t  of a " m i x e d  n e g o t i a 

t i o n "  w h i c h  m e a n s  t h a t  r e p r e s e n t a t i v e s  of t h e  C o m m i s s i o n  and 

r e p r e s e n t a t i v e s  of the M e m b e r  S t a t e s  f u l l y  p a r t i c i p a t e  at the 

s a m e  t i m e  in th e  n e g o t i a t i o n s .

T h e  d e c i s i o n  on w h e t h e r  th e  " m i x e d  n e g o t i a t i o n "  t e c h n i q u e  is
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t o  be used, is n o r m a l l y  t a k e n  by the Council at the same time 

it a d o p t s  the n e g o t i a t i n g  m a n d a t e ,  a l t h o u g h  the m a n d a t e  only 

c o n s t i t u t e s  a ro u g h  f r a m e w o r k  for the n e g o t i a t i o n s  f r o m  which 

it is o f t e n  d i f f i c u l t  to tell w h i c h  c o m p e t e n c e s  of the C o m m u 

nity or the M e m b e r  S t a t e s  it w o u l d  a c t i v a t e  (193). In a few 

cases, e.g., in n e g o t i a t i o n s  r e l a t e d  to the i m p l e m e n t a t i o n  of 

the Lomé C o n v e n t i o n s ,  the use of the "mixed" t e c h n i q u e  is p r e 

d e t e r m i n e d  by the fact that a p r e - e x i s t i n g  a g r e e m e n t  a l r e a d y  

p r o v i d e s  for a m i x e d  c o m p o s i t i o n  of the C o m m u n i t y  n e g o t i a t i n g  

p a r t y  in the joint o r g a n  w h i c h  it sets up, such as the Council 

of M i n i s t e r s  of the Lomé C o n v e n t i o n s  (194).

In m o s t  cases, h o w e v e r ,  the c h o i c e  of the n e g o t i a t i o n  t e c h 

n i q u e  is m o r e  or less o p e n  and, c o n s e q u e n t l y ,  c a p a b l e  of g i v i -  

ing rise to c o n t r o v e r s i e s  b e t w e e n  the Council and the C o m m i s 

sion, w h i c h  for o b v i o u s  r e a s o n s  u s u a l l y  a d v o c a t e s  a " p u r e l y  

C o m m u n i t y  n e g o t i a t i o n " .  Very o f t e n  the d e c i s i o n  of the m e m b e r s  

of the Co u n c i l  to p a r t i c i p a t e  in n e g o t i a t i o n s  c l e a r l y  a r i s e s  

m o r e  out of an e x i s t i n g  p o l i t i c a l  d e s i r e  on t h e i r  part th a n  

f r o m  a legal a s s e r t i o n  of the i n s u f f i c i e n c y  of a p u r e l y  C o m m u 

nity n e g o t i a t i o n .  The C o m m i s s i o n  has on several o c c a s i o n s  c o n 

t e s t e d  Co u n c i l  d e c i s i o n s  in f a v o u r  of "mixed n e g o t i a t i o n s " ,  in 

p a r t i c u l a r  b e c a u s e  e x p e r i e n c e  has sh o w n  that such a d e c i s i o n  

a l m o s t  i n v a r i a b l y  c o i n c i d e s  w i t h  the s u b s e q u e n t  d e c i s i o n  of 

the C o u n c i l  to g i v e  as well a m i x e d  c h a r a c t e r  to the n e g o t i a 

ted a g r e e m e n t  an d  b e c a u s e  the d e c i s i o n  o f t e n  c r e a t e s  a p r e c e 

d e n t  as r e g a r d s  a s u b s e q u e n t  renewal of the a g r e e m e n t  or ev e n  

t h e  n e g o t i a t i o n  of s i m i l a r  a g r e e m e n t s  (195).

Yet, e v e n  if the C o m m i s s i o n  w e r e  to have r e c o u r s e  to the 

ECJ, th e  C o u n c i l  has in p r a c t i c e  very g o o d  c h a n c e s  t o  c a r r y  

t h r o u g h  t h i s  n e g o t i a t i o n  t e c h n i q u e  t h r o u g h  in the c a s e  at 

h a n d  b e c a u s e  of the l e n g t h  of p r o c e e d i n g s .  T h i s  wa s  s h o w n  in 

th e  c a s e  of t h e  I n t e r n a t i o n a l  A g r e e m e n t  on N a t u r a l  R u b b e r  

( O p i n i o n  1/78), in w h i c h  the C o m m i s s i o n  t o o k  t h e  v i e w  t h a t  the 

n e g o t i a t i o n  a n d  c o n c l u s i o n  of the e n v i s a g e d  a g r e e m e n t  c a m e  

w i t h i n  e x c l u s i v e  C o m m u n i t y  c o m p e t e n c e  (196): The C o m m i s s i o n ' s  

r e q u e s t  for an O p i n i o n  of th e  C o u r t  of J u s t i c e  on the c o m p a t i 

b i l i t y  of th e  a g r e e m e n t  w i t h  t h e  EEC T r e a t y  a n d  on th e  c o m p e -

98



t e n c e  of the C o m m u n i t y  to c o n c l u d e  the a g r e e m e n t ,  i n t r o d u c e d  

s h o r t l y  b e f o r e  the start of the m a i n  n e g o t i a t i o n s ,  had the e f 

fect of l e a v i n g  o p e n  the q u e s t i o n  of the n e g o t i a t i n g  t e c h n i q u e  

to be used. H o w e v e r ,  w h i l e  a w a i t i n g  the O p i n i o n  of the E C J , 

the Council p r o v i s i o n a l l y  d e c i d e d  to use the "mixed" t e c h n i 

que, a r g u i n g  that p r e v i o u s l y  f o l l o w e d  p r o c e d u r e s  shou l d  not be 

r e v e r s e d .  As the C o u r t  did not d e l i v e r  its O p i n i o n  b e f o r e  the 

end of the n e g o t i a t i o n s ,  the final d e c i s i o n  on the n e g o t i a t i o n  

t e c h n i q u e  was n e v e r  t a k e n  by the C o u n c i l .  It is r a t h e r  u n f o r 

t u n a t e  in this r e g a r d  that t h e  r e f e r e n c e  in A r t i c l e  228 to an 

a g r e e m e n t  that is " e n v i s a g e d "  d o e s  not m a k e  it t o o  c l e a r  at 

w h i c h  st a g e  of the n e g o t i a t i o n s  r e c o u r s e  to the ECJ is p o s 

sible.

The r e s p e c t i v e  i n f l u e n c e  of the r e p r e s e n t a t i v e s  of the C o m 

m i s s i o n  an d  the r e p r e s e n t a t i v e s  of the M e m b e r  S t a t e s  on the 

c o u r s e  of " m i x e d  n e g o t i a t i o n s "  may d i f f e r  c o n s i d e r a b l y  f r o m  

one c a s e  to a n o t h e r .  It d e p e n d s ,  f i r s t l y ,  on the d e g r e e  in 

w h i c h  the n e g o t i a t i o n s  t o u c h  on s u b j e c t - m a t t e r s  f a l l i n g  w i t h i n  

C o m m u n i t y  c o m p e t e n c e  an d  on t h o s e  f a l l i n g  w i t h i n  M e m b e r  S t a 

tes' c o m p e t e n c e ,  s e c o n d l y ,  on the p o l i t i c a l  i n t e r e s t s  of the 

M e m b e r  S t a t e s  w h i c h  are at stake, and, t h i r d l y ,  in the c ase of 

m u l t i l a t e r a l  n e g o t i a t i o n s  in the f r a m e w o r k  of i n t e r n a t i o n a l  

o r g a n i z a t i o n s  or c o n f e r e n c e s ,  on the f o r m  of C o m m u n i t y  p a r t i 

c i p a t i o n  (o n l y  as " o b s e r v e r "  or in a h i g h e r  q u a l i t y )  t his o r 

g a n i z a t i o n  a l l o w s  for. The v a r y i n g  d e g r e e s  of i n f l u e n c e  of the 

r e p r e s e n t a t i v e s  of the C o m m i s s i o n  a n d  t h o s e  of the M e m b e r  S t a 

te s  a r e  t o  s ome e x t e n t  r e f l e c t e d  in th e  c o m p o s i t i o n  of the n e 

g o t i a t i n g  d e l e g a t i o n s .  F i v e  m a i n  f o r m u l a s  of t h e  c o m p o s i t i o n  

of d e l e g a t i o n s  in " m i x e d  n e g o t i a t i o n s "  have b e e n  u sed until 

n o w  (197):

(a) J o i n t  d e l e g a t i o n  of t h e  C o m m u n i t y  a n d  the M e m b e r  S t a t e s  

p r e s i d e d  by the P r e s i d e n c y  of th e  C o u n c i l :

T h i s  f o r m u l a  is th e  usual f o r m u l a  for b i l a t e r a l  " m i x e d "  

n e g o t i a t i o n s .  It c o n s i s t s  of c o n s t i t u t i n g  a s i n g l e  d e 

l e g a t i o n  of th e  C o m m u n i t y  a n d  its M e m b e r s  S t a t e s ,  w h i c h
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is p r e s i d e d  by a r e p r e s e n t a t i v e  of the M e m b e r  State h o l 

ding the P r e s i d e n c y  ( Minister, A m b a s s a d o r ,  expert) and 

c o m p o s e d  of r e p r e s e n t a t i v e s  at the a p p r o p r i a t e  level of 

the C o m m i s s i o n  and r e p r e s e n t a t i v e s  of the M e m b e r  States. 

The C o m m i s s i o n  has a m ore or less r e s p e c t e d  m o n o p o l y  of 

the c o n d u c t  of n e g o t i a t i o n s  on s u b j e c t - m a t t e r s  of C o m m u 

nity c o m p e t e n c e .  H o w e v e r ,  due to its f u n c t i o n  of P r e s i 

dent of the d e l e g a t i o n ,  the r e p r e s e n t a t i v e  of the P r e s i 

d e n c y  of the Council is c l e a r l y  in a b e t t e r  p o s i t i o n  u n 

der this f o r m u l a  to i n f l u e n c e  the n e g o t i a t i o n s  than the 

C o m m i s s i o n  r e p r e s e n t a t i v e .  This d oes not e x c l u d e  that, 

d e p e n d i n g  on i n d i v i d u a l  q u a l i t y  and e x p e r i e n c e ,  the C o m 

m i s s i o n  r e p r e s e n t a t i v e  can c o n s i d e r a b l y  i n c r e a s e  his i m 

p act on the c o n d u c t  of n e g o t i a t i o n s .

(b) J o i n t  d e l e g a t i o n  of the C o m m u n i t y  and the M e m b e r  St a t e s  

w i t h  the C o m m i s s i o n  a c t i n g  as s p o k e s m a n  ( " P R O B A  20" f o r 

m u l a " ;  an e a r l i e r  v e r s i o n  was c a l l e d  " f o r m u l a  of Rome" 

or " R o m a n  f o r m u l a " ) :

A l s o  t h i s  f o r m u l a ,  w h i c h  is used for m u l t i l a t e r a l  n e g o 

t i a t i o n s  on c o m m o d i t i e s ,  a l s o  c o n s i s t s  of c o n s t i t u t i n g  a 

s i n g l e  C o m m u n i t y  d e l e g a t i o n  c o m p o s e d  of r e p r e s e n t a t i v e s  

of the C o m m i s s i o n  and of the M e m b e r  States. By c o n t r a s t

t o  the f o r m u l a  d i s c u s s e d  a b ove, t h e  C o m m i s s i o n  is " n o r 

m a l l y "  the s p o k e s m a n  for the C o m m u n i t y  and the M e m b e r  

S t a t e s  on the b a s i s  of a c o m m o n  p o s i t i o n  w h i c h  has b e e n  

p r e v i o u s l y  e s t a b l i s h e d  w i t h i n  the b o d i e s  of the C o u n c i l .  

O n l y  if r e q u i r e d  by c i r c u m s t a n c e s  of a p a r t i c u l a r  t a c t i 

cal or t e c h n i c a l  na t u r e ,  the c o m m o n  p o s i t i o n  may be p r e 

s e n t e d  by the r e p r e s e n t a t i v e  of t h e  .Member S t a t e  h o l d i n g

the P r e s i d e n c y  or by a r e p r e s e n t a t i v e  of a n o t h e r  M e m b e r  

Stat e .  T h i s  f o r m u l a  is b a s e d  on an a r r a n g e m e n t  b e t w e e n  

the C o m m i s s i o n  a n d  the C o u n c i l  of M a r c h  1981 w h i c h  is 

u s u a l l y  r e f e r r e d  to by " P R O B A  20", th e  n a m e  of the d o c u 

m e n t  in w h i c h  it is c o n t a i n e d  (198). Th e  C o m m i s s i o n  t h e 

re a g r e e d  to l e a v e  a s i d e  any legal or i n s t i t u t i o n a l  a r 
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g u m e n t s  it c o u l d  d e d u c e  p r i n c i p a l l y  f r o m  O p i n i o n  1/78 of 

the ECJ in o r d e r  to i n s i s t  on a " purely C o m m u n i t y  n e g o 

t i a t i o n "  of i n t e r n a t i o n a l  a g r e e m e n t s  on r a w  m a t e r i a l s .

In r e t u r n  for this c o n c e s s i o n ,  the C o m m i s s i o n  o b t a i n e d  

f r o m  the Council an a s s u r a n c e  that these n e g o t i a t i o n s  

w o u l d  h e n c e f o r t h  be c o n d u c t e d  w i t h  the a i m  to improve 

the C o m m u n i t y ' s  e x t e r n a l  image, to r e i n f o r c e  the i n t e r 

nal c o h e s i o n  of the C o m m u n i t y  and to e n s u r e  the h e a v i e s t  

w e i g h t  to the C o m m u n i t y  w i t h i n  the a g r e e m e n t s  and their 

o r g a n s  (199).

(c) S e p a r a t e  d e l e g a t i o n s  of the C o m m u n i t y  and of e a c h  of the 

M e m b e r  St a t e s ,  the C o m m u n i t y  d e l e g a t i o n  b e i n g  c o m p o s e d  

s o l e l y  of C o m m i s s i o n  r e p r e s e n t a t i v e s :

Un d e r  t h i s  f o r m u l a ,  w h i c h  has b e e n  used, for i n s t a n c e ,  

d u r i n g  the n e g o t i a t i o n s  on the U n i t e d  N a t i o n s  C o n v e n t i o n  

on the Law of the Sea of 1982, the C o m m i s s i o n  is f o r m a l 

ly the o n l y  r e p r e s e n t a t i v e  of the C o m m u n i t y .  H o w e v e r ,  

t his d o e s  not n e c e s s a r i l y  m e a n  that its p o s i t i o n  as a 

n e g o t i a t o r  is s t r o n g e r  t h a n  un d e r  the o t h e r  f o r m u l a s ,  

b e c a u s e  e a c h  of the M e m b e r  S t a t e s  has its own d e l e g a t i 

on a n d  th e  C o m m i s s i o n  has no m e a n s  of p r o h i b i t i n g  M e m 

ber S tates' d e l e g a t i o n s  f r o m  t a k i n g  d i f f e r i n g  p o s i t i 

o ns (200). T h i s  f o r m u l a  e v e n  e n c o u r a g e s  t o  some e x t e n t  

" c e n t r i f u g a l "  t e n d e n c i e s  on the s ide of the M e m b e r  S t a 

tes, s i n c e  none of t h e i r  r e p r e s e n t a t i v e s ,  w h i c h  u s u a l l y  

sit very far f r o m  e a c h  o t h e r  (in a l p h a b e t i c a l  o r d e r )  in 

th e  c o n f e r e n c e - r o o m ) , is i n c l u d e d  in the C o m m u n i t y  d e 

l e g a t i o n  w i t h  its m o r e  d i r e c t  o b l i g a t i o n  of C o m m u n i t y  

d i s c i p l i n e  an d  s o l i d a r i t y .  E v e n  if the o b l i g a t i o n  of 

" c o m m o n  a c t i o n "  p r o v i d e d  for by A r t i c l e  116 EEC T r e a t y  

is a p p l i c a b l e ,  it is in p r a c t i c e  v ery d i f f i c u l t  to p r e 

vent i n f r i n g e m e n t s  of t h i s  T r e a t y  o b l i g a t i o n .  The C o m 

m i s s i o n ' s  n e g o t i a t i n g  p o s i t i o n  is p a r t i c u l a r l y  w e a k  u n 

der t h i s  f o r m u l a  w h e n e v e r  t h e  C o m m u n i t y ,  in n e g o t i a t i o n s  

w i t h i n  th e  f r a m e w o r k  of a p e r m a n e n t  i n t e r n a t i o n a l  o r g a 
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n i z a t i o n ,  has o nly the s t atus of o b s e r v e r  and the i n t e r 

nal r e g u l a t i o n s  of this o r g a n i z a t i o n  does neither a l l o w  

o b s e r v e r s  to p r e s e n t  p r o p o s a l s  and a m e n d m e n t s  nor to sit 

at the c o n f e r e n c e  table. In these cases, the C o m m i s s i o n  

can o nly channel its v i e w  (the " C o m m u n i t y  view") through 

the r e p r e s e n t a t i v e s  of the M e m b e r  States or, in most c a 

ses, of the P r e s i d e n c y ,  and u s u a l l y  it is a c t u a l l y  the 

M e m b e r  State h o l d i n g  the P r e s i d e n c y  wh i c h  acts as s p o 

k e s m a n  of the C o m m u n i t y .

(d) S e p a r a t e  d e l e g a t i o n s  of the C o m m u n i t y  and of each of the 

M e m b e r  States, the C o m m u n i t y  d e l e g a t i o n  b e i n g  c o m p o s e d  

of r e p r e s e n t a t i v e s  of the C o m m i s s i o n  and of the P r e s i 

d e n c y  ( " b i c e p h a l o u s  f o r m u l a " ) :

This f o r m u l a  has b e e n  used for several m u l t i l a t e r a l  n e 

g o t i a t i o n s  in the f r a m e w o r k  of the UN. If the r e g u l a t i 

ons of an i n t e r n a t i o n a l  f o r u m  a l l o w  for an a c t i v e  n e g o 

t i a t i n g  role of the C o m m u n i t y  d e l e g a t i o n ,  the C o m m i s s i o n  

r e p r e s e n t a t i v e  u s u a l l y  a c t s  as s p o k e s m a n  for the s u b 

j e c t - m a t t e r s  f a l l i n g  w i t h i n  C o m m u n i t y  c o m p e t e n c e ,  and 

the r e p r e s e n t a t i v e  of the P r e s i d e n c y  as s p o k e s m a n  for 

the s u b j e c t s  p e r t a i n i n g  to M e m b e r  States' c o m p e t e n c e .

The " b i c e p h a l o u s  f o r m u l a "  has the d i s a d v a n t a g e s  that 

the M e m b e r  S t a t e  h o l d i n g  the P r e s i d e n c y  is r e p r e s e n t e d  

t w o f o l d ,  and that, a g a i n ,  e a c h  m e m b e r  St a t e  has its own 

d e l e g a t i o n ,  w h i c h  ma y  entail the p r o b l e m s  of c o h e s i o n  

m e n t i o n e d  above.

(e) S e p a r a t e  d e l e g a t i o n s  of the C o m m u n i t y  an d  of e a c h  of the 

M e m b e r  St a t e s ,  the C o m m u n i t y  d e l e g a t i o n  b e i n g  c o m p o s e d  

of r e p r e s e n t a t i v e s  of the C o m m i s s i o n ,  of the P r e s i d e n c y  

a n d  of the M e m b e r  S t a t e s  ( " m u l t i c e p h a l o u s  f o r m u l a " ) :

T h i s  f o r m u l a ,  w h i c h  has b e e n  used, e. g . ,  for the n e g o 

t i a t i o n s  on the I n t e r n a t i o n a l  C o c o a  A g r e e m e n t  of 1980, 

c o n s i s t s  b a s i c a l l y  of th e  s a m e  p r o c e d u r e s  as the p r e v i -
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ous one, but has the a d d i t i o n a l  d i s a d v a n t a g e  of a do u b l e  

r e p r e s e n t a t i o n  of all M e m b e r  States. It c a r r i e s  the f r a 

m i n g  of the C o m m i s s i o n  r e p r e s e n t a t i v e s  by M e m b e r  States' 

r e p r e s e n t a t i v e s  to the e x t r e m e .

A p r o b l e m  c o m m o n  to all t h e s e  f o r m u l a s  of "mixed n e g o t i a t i o n s "  

is that of the p r a c t i c a l  d i f f i c u l t i e s  to deal s e p a r a t e l y  with 

the s u b j e c t - m a t t e r s  w i t h i n  the c o m p e t e n c e  of the C o m m u n i t y  and 

t h o s e  w i t h i n  the c o m p e t e n c e  of the M e m b e r  States. Not only is 

it s o m e t i m e s  very d i f f i c u l t  to i d e n t i f y  the s u b j e c t - m a t t e r s  

b e l o n g i n g  to one or the o t h e r  c a t e g o r y ,  but a l s o  its t e m p t a -  

t i n g  for the r e p r e s e n t a t i v e s  of the C o m m i s s i o n  and of the M e m 

ber S t a t e s  to t r a n s g r e s s  the l i m i t s  of t h e i r  r e s p e c t i v e  sphere 

of c o m p e t e n c e .  It a c t u a l l y  h a p p e n s  q u i t e  o f t e n  that r e p r e s e n 

t a t i v e s  of the C o m m i s s i o n  i n t e r f e r e  in the s p h e r e  of M e m b e r  

S tates' c o m p e t e n c e ,  and vice versa. But e v e n  if such o c c a s i o n a l  

t r a n s g r e s s i o n s  can be a v o i d e d ,  the C o m m u n i t y  and the M e m b e r  

S t a t e s  n e v e r t h e l e s s  are f r e q u e n t l y  o b l i g e d  to c h a n g e  s p o k e s m e n  

w h e n  the n e g o t i a t i o n  c h a n g e  f r o m  a s u b j e c t - m a t t e r  w i t h i n  of 

o ne s p h e r e  of c o m p e t e n c e  to o n e  of the o t h e r  (201). It is e v i 

d e n t  t h a t  u n d e r  t h e s e  c i r c u m s t a n c e s  C o m m u n i t y  " mixed" c o n d u c t  

of n e g o t i a t i o n s  ma y  e a s i l y  a p p e a r  s o m e w h a t  c o n f u s i n g ,  or ev e n  

c o n f u s e d ,  to the n e g o t i a t i n g  p a r t n e r s ,  to the d e t r i m e n t  of the 

e f f i c i e n c y  an d  c r e d i b i l i t y  of the p r e s e n t a t i o n  of the C o m m u n i 

t y ' s  p o s i t i o n .

N o  m a t t e r  w h e t h e r  the n e g o t i a t i o n  is a " m i x e d "  or a " p u r e l y  

C o m m u n i t y "  one, the C o m m i s s i o n  has in any c a s e  t o  c o n d u c t  the 

n e g o t i a t i o n s  in c o n s u l t a t i o n  w i t h  t h e  r e s p o n s i b l e  c o m m i t t e e s  

( C O R E P E R  a n d  s p e c i a l i z e d  p e r m a n e n t  c o m m i t t e e s )  a n d / o r  w o r k i n g -  

g r o u p s  of the C o u n c i l .  A l t h o u g h  1t is l e g a l l y  o b l i g e d  o n l y  to 

d o  so fo r  n e g o t i a t i o n s  c o n d u c t e d  u n d e r  A r t i c l e  113 EEC T r e a t y  

( c o m m o n  c o m m e r c i a l  p o l i c y ) ,  th e  C o m m i s s i o n  f o l l o w s  t h i s  p r a c 

t i c e  a l s o  for all o t h e r  k i n d s  of n e g o t i a t i o n s  in o r d e r  t o  s e 

c u r e  th e  final a c c e p t a n c e  of th e  n e g o t i a t i o n  r e s u l t s  by the 

C o u n c i l  (202). T h e r e f o r e ,  t h e  c o n s u l t a t i o n  p r o c e d u r e  a p p l i e d  

d u r i n g  t h e  n e g o t i a t i o n  of c o m m e r c i a l  a g r e e m e n t s  is q u i t e  t y p i 

cal fo r  th e  n e g o t i a t i o n  of a g r e e m e n t s  in g e n e r a l :  The C o m m i s -
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sion in t h e s e  ca s e s  r e g u l a r l y  seeks the a d v i c e  of the A r t i c l e  

113 C o m m i t t e e .  This c o m m i t t e e ,  in turn, is in p e r m a n e n t  c o n 

s u l t a t i o n  with its s p e c i a l i z e d  w o r k i n g - g r o u p s  on p a r t i c u l a r  

a s p e c t s  of the n e g o t i a t i o n s ,  and keeps the Council i n f o r m e d  on 

the state of a f f a i r s .  It s o m e t i m e s  a l s o  r e q u e s t s  a c l a r i f i c a 

tion of the C o u n c i l ' s  p o s i t i o n  on p a r t i c u l a r  points, which it 

then c o m m u n i c a t e s  and e x p l a i n s  to the C o m m i s s i o n .  On the basis 

of the d i s c u s s i o n s  in the c o m m i t t e e ,  the C o m m i s s i o n  somet i m e s  

a l s o  r e f e r s  to the Council for new or m o d i f i e d  n e g o t i a t i n g  d i 

r e c t i v e s .  Yet, this is a l e n g t h y  p r o c e d u r e  w h i c h  o f t e n  tries 

the p a t i e n c e  of the n e g o t i a t i n g  p a r t n e r s .  In c a s e s  of p a r t i c u 

lar i m p o r t a n c e  or u r g e n c y ,  the C o m m i s s i o n  t h e r e f o r e  s o m e t i m e s  

p r e f e r s  to d e v i a t e  on its own r e s p o n s i b i l i t y  f r o m  the n e g o t i a 

t ing m a n d a t e  "ad r e f e r e n d u m " ,  i.e. w ith the r e s e r v a t i o n  of l a 

ter a p p r o v a l  by the C o u n c i l .  In t h e s e  ca s e s  it is of p a r t i c u 

lar i m p o r t a n c e  for the C o m m i s s i o n  to a s c e r t a i n  b e f o r e h a n d  the 

a t t i t u d e ( s )  of the M e m b e r  S t a t e s  by c o n s u l t i n g  th e i r  r e p r e s e n 

t a t i v e s  in the a p p r o p r i a t e  Council b o d i e s  (203).

The r e g u l a r  " c o n s u l t a t i o n "  of the Council b o d i e s  means, in 

fact, that the C o m m i s s i o n  n e g o t i a t e s  w i t h  the r e p r e s e n t a t i v e s  

of the M e m b e r  S t a t e s  on all a s p e c t s  of the C o m m u n i t y ' s  p o s i t i 

on in the c u r r e n t  n e g o t i a t i o n s  w i t h  t h i r d  c o u n t r i e s .  T his m a 

kes it e v i d e n t  t h a t  the C o m m i s s i o n  is a very p a r t i c u l a r  n e g o 

t i a t o r  on the i n t e r n a t i o n a l  stage: It a c t u a l l y  p l a y s  the role 

of a " d o u b l e  n e g o t i a t o r "  w h i c h  has p e r m a n e n t l y  to n e g o t i a t e  

w i t h  t w o  sides, t hat of the t h i r d  c o u n t r i e s  an d  t hat of the 

M e m b e r  S t a t e s .

It s h o u l d  be r e c a l l e d ,  t h a t  d u r i n g  the n e g o t i a t i n g  p r o c e s s ,  

t h e  C o m m i s s i o n  a l s o  r e g u l a r l y  i n f o r m s  the a p p r o p r i a t e  c o m m i t 

t e e s  of the EP on the p r o g r e s s  of the n e g o t i a t i o n s ,  by m e a n s  

of oral s t a t e m e n t s  of o f f i c i a l s  at c o m m i t t e e  m e e t i n g s  (see 

s u b - c h a p t e r  2.3.).

(5) Th e  i n i t i a l l i n g  of the t e x t  of the a g r e e m e n t :
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the e n v i s a g e d  a g r e e m e n t ,  t his text is i n i t i a l l e d  by the n e g o 

ti a t o r s .  T his p r o c e d u r e  is not p r o v i d e d  for by the EC T r e a 

ties, but it is a c u r r e n t  p r a c t i c e  in i n t e r n a t i o n a l  r e l a t i o n s . 

On the C o m m u n i t y  side, it is u s u a l l y  the r e s p o n s i b l e  r e p r e s e n 

t a t i v e  of the C o m m i s s i o n  a l o n e  w h i c h  ini t i a l s ,  in a c c o r d a n c e  

w i t h  the the n e g o t i a t i n g  m o n o p o l y  of the C o m m i s s i o n  under the 

T r e a t i e s .  H o w e v e r ,  if the "mix e d  n e g o t i a t i o n "  t e c h n i q u e  has 

b e e n  used, the C o m m i s s i o n  r e p r e s e n t a t i v e  may a l s o  be joined 

by r e p r e s e n t a t i v e s  of the M e m b e r  States. It s h o u l d  be noted 

that the i n i t i a l l i n g  is o n l y  an act of a u t h e n t i c a t i o n  of the 

text of the a g r e e m e n t  a n d  d o e s  not yet b i n d  the C o m m u n i t y  u n 

der i n t e r n a t i o n a l  law (204).

The i n i t i a l l e d  t e x t  of the a g r e e m e n t  is t h e n  o f f i c i a l l y  f o r 

w a r d e d  by the C o m m i s s i o n  to th e  C o u n c i l ,  in m ost c a s e s  a l r e a d y  

t o g e t h e r  w i t h  the formal p r o p o s a l  to c o n c l u d e  the a g r e e m e n t  on 

b e h a l f  of the C o m m u n i t y .

(6) The s i g n a t u r e  of the a g r e e m e n t :

The s i g n a t u r e  of the a g r e e m e n t ,  u n l i k e  the i n i t i a l l i n g ,  a c 

c o r d i n g  to i n t e r n a t i o n a l  n e g o t i a t i n g  p r a c t i c e ,  is a l r e a d y  part 

of the c o n c l u s i o n  p r o c e d u r e  of the a g r e e m e n t .  S i n c e  A r t i c l e  

228 EEC T r e a t y  p r o v i d e s  t hat a g r e e m e n t s  shall be c o n c l u d e d  by 

the C o u n c i l ,  it is u n d e r  t h e  EEC T r e a t y  the C ouncil as well 

w h i c h  is c o m p e t e n t  for the s i g n a t u r e  of the a g r e e m e n t  (205). 

S i n c e  th e  i n i t i a l l i n g  r e p r e s e n t s  o n l y  an a u t h e n t i c a t i o n  of the 

t e x t  of the e n v i s a g e d  a g r e e m e n t ,  the C o u n c i l  is f r e e  to r e 

q u e s t  the C o m m i s s i o n  to r e n e g o t i a t e  c e r t a i n  p o i n t s  of the 

a g r e e m e n t  e v e n  a f t e r  t h e  i n i t i a l l i n g .  H o w e v e r ,  t h i s  has r a r e l y  

h a p p e n e d :  D u e  t o  th e  r e g u l a r  c o n s u l t a t i o n  of the r e s p o n s i b l e  

c o m m i t t e e s  a n d  w o r k i n g - g r o u p s  of th e  C o u n c i l ,  the C o m m i s s i o n  

has n o r m a l l y  s e c u r e d  th e  a p p r o v a l  of th e  M e m b e r  S t a t e s  (or, at 

least, of a m a j o r i t y  of th e m )  of t h e  t e x t  of the a g r e e m e n t  b e 

f o r e  i n i t i a l l i n g  it. T h e r e f o r e ,  t h e  normal c o u r s e  of e v e n t s  is 

t h a t  the text of the a g r e e m e n t  is a c c e p t e d  by th e  C o u n c i l .  The 

C o u n c i l  t h e n  a c q u a i n t s  th e  a p p r o p r i a t e  c o m m i t t e e s  of the EP 

w i t h  th e  c o n t e n t  of t h e  te x t ,  by w a y  of a w r i t t e n  m e m o r a n d u m
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or, upon reque s t ,  even by oral s t a t e m e n t s  at a " L u n s - W e s t e r -  

t erp m e e t i n g "  (see s u b - c h a p t e r  2.3.)* The Council a p p r o v e s  

the a g r e e m e n t  by a d e c i s i o n  sui g e n e r i s  wh i c h  at the same time 

a u t h o r i z e s  its P r e s i d e n t  to d e s i g n a t e  and to e m p o w e r  the p e r 

sons w h i c h  sign the a g r e e m e n t  on b e h a l f  of the Counc i l .  The 

P r e s i d e n t  of the Council d e s i g n a t e s  t h e s e  p e r s o n s  in taking 

into c o n s i d e r a t i o n  the pol i t i c a l  s i g n i f i c a n c e  of the a g r e e 

ment: A g r e e m e n t s  of ma j o r  i m p o r t a n c e  (e.g., a s s o c i a t i o n  a g r e e 

m e nts) are u s u a l l y  s i g n e d  by the P r e s i d e n t  of the Council h i m 

self and the r e s p o n s i b l e  C o m m i s s i o n e r  or e ven the P r e s i d e n t  of 

the C o m m i s s i o n .  A g r e e m e n t s  of a p r i m a r i l y  tec h n i c a l  nature 

(e.g., a g r e e m e n t s  n e g o t i a t e d  in the f r a m e w o r k  of the GATT) are 

c o m m o n l y  s i g n e d  by the s e n i o r  C o m m i s s i o n  official w h o  has n e 

g o t i a t e d  the a g r e e m e n t .  In c a s e  of a "mixed a g r e e m e n t "  it is 

us a g e  that a r e p r e s e n t a t i v e  of the C o m m i s s i o n  signs t o g e t h e r  

w i t h  r e p r e s e n t a t i v e s  of all the M e m b e r  S t ates wh i c h  will p a r 

t i c i p a t e  in that a g r e e m e n t  (206).

The s i g n i f i c a n c e  of the s i g n a t u r e  varies, d e p e n d i n g  on w h e 

t h e r  the " s o l e m n  p r o c e d u r e "  ( " p r o c é d u r e  s o l e n n e l l e " )  or the 

" s i m p l i f i e d  p r o c e d u r e "  ( " p r o c é d u r e  s i m p l i f i é e " )  is a p p l i e d  for 

the c o n c l u s i o n  of the a g r e e m e n t :

Un d e r  the " s o l e m n  p r o c e d u r e " ,  w h i c h  is a p p l i e d  in all c a s e s  

in w h i c h  the EP is f o r m a l l y  c o n s u l t e d  b e f o r e  the final c o n c l u 

sion of the a g r e e m e n t  (see b e l o w )  and as well w h e n e v e r  a " m i 

xed a g r e e m e n t "  ne e d s  to be f o r m a l l y  r a t i f i e d  by the M e m b e r  

S t a t e s ,  the C o u n c i l ' s  d e c i s i o n  to p r o c e e d  to s i g n a t u r e  e x 

p r e s s l y  r e s e r v e s  the formal c o n c l u s i o n  to a later d e c i s i o n  of 

a p p r o v a l  ( " r é s e r v e  d ' a p p r o b a t i o n " ) .  In c a s e  of the " s o l e m n  

p r o c e d u r e " ,  t h e r e f o r e ,  th e  s i g n a t u r e  o n l y  e s t a b l i s h e s  the d e 

f i n i t i v e  t e x t  of the a g r e e m e n t  and does not yet g i v e  r ise to 

an o b l i g a t i o n  u n d e r  i n t e r n a t i o n a l  law to p e r f o r m  th e  a g r e e 

me n t .  It s h o u l d  be noted, h o w e v e r ,  t h a t  the s i g n a t u r e  has a l s o  

u n d e r  t h e s e  c i r c u m s t a n c e s  a l r e a d y  a c o n s i d e r a b l e  p o l i t i c a l  i m 

p o r t a n c e  .

U n d e r  t h e  " s i m p l i f i e d  p r o c e d u r e " ,  w h i c h  is a p p l i e d  in all 

o t h e r  c a s e s ,  the C o u n c i l ' s  d e c i s i o n  to p r o c e e d  t o  s i g n a t u r e  

e x p r e s s l y  s t a t e s  t h a t  the s i g n a t u r e  has the e f f e c t  t o  e n g a g e
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( " l ' e f f e t  d ' e n g a g e r " )  the C o m m u n i t y ,  i.e. to b i n d  it under i n 

t e r n a t i o n a l  law. In this case, the s i g n a t u r e  of the a g r e e m e n t  

is at the same time its c o n c l u s i o n  (207).

In all c a s e s  in w h i c h  the EP is f o r m a l l y  c o n s u l t e d  ( " solemn 

p r o c e d u r e " ) ,  the Council o f f i c i a l l y  f o r w a r d s  the signed a g r e e 

ment to the EP.

(7) The C o n s u l t a t i o n  of the EP:

The P a r l i a m e n t  g i v e s  its o p i n i o n  (by s i m p l e  m a j o r i t y )  or, if 

n e c e s s a r y ,  its a s s e n t  (by a b s o l u t e  m a j o r i t y  of its c o m p o n e n t  

M e m b e r s )  in f o r m  of a " l e g i s l a t i v e  r e s o l u t i o n "  w h i c h  is b a s e d  

on a " l e g i s l a t i v e  r e p o r t "  of the a p p r o p r i a t e  c o m m i t t e e  on the 

a g r e e m e n t  in q u e s t i o n .  The EP t h e n  f o r w a r d s  b o t h  te x t s  to 

C o u n c i l  a n d  C o m m i s s i o n .

It s h o u l d  be n o t e d  t hat t his s t a g e  of the p r o c e d u r e  is much 

m o r e  c o m p l e x  t han its natio n a l  c o u n t e r p a r t s  since the C o m m u n i 

ty s y s t e m  p r o v i d e s  for at least f our d i f f e r e n t  f o r m u l a s  of 

P a r i i a m e n t a r y  p a r t i c i p a t i o n  in the c o n c l u s i o n  of a g r e e m e n t s  

(for d e t a i l s  see s u b - c h a p t e r  2.3.):

- c o - d e c i s i o n  by " a s s e n t "  u n d e r  A r t i c l e  238 EEC T r e a t y  ( a s s o 

c i a t i o n  a g r e e m e n t s ) ,

- o b l i g a t o r y  c o n s u l t a t i o n  u n d e r  A r t i c l e  235 EEC T r e a t y  ( a g r e e 

m e n t s  for m a t t e r s  not e x p r e s s l y  p r o v i d e d  in the T r e aty, 

e.g., c o o p e r a t i o n  a g r e e m e n t s )  a n d  in all c a s e s  in w h i c h  C o m 

m u n i t y  c o m p e t e n c e  to c o n c l u d e  an a g r e e m e n t  d e r i v e s  f r o m  a 

T r e a t y  p r o v i s i o n  w h i c h  r e q u i r e s  EP to be c o n s u l t e d  (e.g., 

a g r e e m e n t s  r e l a t e d  to c o m m o n  t r a n s p o r t  p o l i c y ) ,

- c o n s u l t a t i o n  u n d e r  th e  " L u n s - W e s t e r t e r p "  p r o c e d u r e  (t r a d e  

a g r e e m e n t s ) ,

- c o o p e r a t i o n  p r o c e d u r e  u n d e r  n e w  A r t i c l e s  130n a n d  130q(2)

EEC T r e a t y  ( a g r e e m e n t s  on r e s e a r c h ,  t e c h n o l o g i c a l  d e v e l o p 

m e n t  an d  d e m o n s t r a t i o n ) .

At le a s t  on e  of t h e s e  p r o c e d u r e s ,  the c o o p e r a t i o n  p r o c e d u r e  

i n t r o d u c e d  by t h e  S E A  ( n e w  A r t i c l e  149(2) EEC T r e a t y ) ,  c l e a r 

ly d o e s  not fit to i n t e r n a t i o n a l  a g r e e m e n t s :  P r o v i d i n g  for a 

s e c o n d  r e a d i n g ,  t h i s  p r o c e d u r e  c o n f e r s  on t h e  EP t h e  p o s s i b i -

107



1ity of p r o p o s i n g  a m e n d m e n t s  to the C o u n c i l ' s  p o s i t i o n  or of 

r e j e c t i n g  this p o s i t i o n .  Howev e r ,  d e s i g n e d  for l e g i s l a t i v e  

acts w h i c h  are a m e n d e d  in the c o u r s e  of the v arious r eadings 

by the i n s t i t u t i o n s ,  this a w k w a r d  and l engthy p r o c e d u r e  is 

h i g h l y  u n p r a c t i c a l  and i n e f f i c i e n t  as re g a r d s  the c o n s u l t a t i o n  

of the EP on a sign e d  (and t h e r e f o r e  a l r e a d y  d e f i n i t i v e l y  e s 

t a b l i s h e d )  text of an a g r e e m e n t .

(8) The c o n c l u s i o n  of the a g r e e m e n t :

A f t e r  h a v i n g  r e c e i v e d  the EP's o p i n i o n  or, if n e c e s s a r y ,  a s 

sent, the C ouncil under the " s o l e m n  p r o c e d u r e "  c o n c l u d e s  the 

a g r e e m e n t  by a Council r e g u l a t i o n  or a d e c i s i o n  sui g e n e r i s  

w h i c h  d e f i n i t i v e l y  a p p r o v e s  the text of the s i g n e d  a g r e e m e n t  

and a u t h o r i z e s  the P r e s i d e n t  of the Council to noti f y  the c o n 

c e r n e d  t h i r d  State ( s )  or the d e p o s i t a r y  i n s t i t u t i o n  of this 

d e c i s i o n  (208). In c a s e  of a "mix e d  a g r e e m e n t " ,  the c o n c l u s i o n  

by the C o m m u n i t y  u s u a l l y  t a k e s  o n l y  p l a c e  after the a g r e e m e n t  

has b e e n  r a t i f i e d  by all p a r t i c i p a t i n g  M e m b e r  States, a p r o c e 

du r e  w h i c h  the C o m m i s s i o n  is t r y i n g  to r e p l a c e  by a s i m u l t a 

ne o u s  c o n c l u s i o n  and r a t i f i c a t i o n  by the C o m m u n i t y  and the 

M e m b e r  S t a t e s  (209). As we h ave p o i n t e d  out above, a 'purely* 

C o m m u n i t y  a g r e e m e n t  is a l r e a d y  c o n c l u d e d  by way of the s i g n a 

t u r e  in all c a s e s  in w h i c h  the " s i m p l i f i e d  p r o c e d u r e "  is a p 

p l i e d .  The Co u n c i l  d e c i s i o n  to c o n c l u d e  the a g r e e m e n t ,  the 

t e x t  of t h e  a g r e e m e n t  an d  the d a t e  of its e n t r y  into f o r c e  are 

p u b l i s h e d  by th e  Gen e r a l  S e c r e t a r i a t  of the Council in the O f 

ficial J o u r n a l .

The p r o c e d u r e s  d e s c r i b e d  a b o v e  m a k e  it e v i d e n t  t hat the C o m m u n i t y  

has b e e n  a b l e  t o  d e v e l o p  a q u i t e  o r i g i n a l  p r a c t i c e  for the n e g o 

t i a t i o n  a n d  the c o n c l u s i o n  of i n t e r n a t i o n a l  a g r e e m e n t s ,  w h i c h  has 

r e s u l t e d  f r o m  th e  c o n s t r a i n t s  i m p o s e d  by the d i v i s i o n  of c o m p e t e n 

c e  b e t w e e n  th e  C o m m u n i t y  a n d  the M e m b e r  S t a t e s  a n d  f r o m  the d i f 

f e r e n t  r o l e s  th e  T r e a t i e s  h a v e  c o n f e r r e d  upon i n s t i t u t i o n s  w h i c h  

a r e  o p e n l y  c o m p e t i n g  w i t h  e a c h  o t h e r .  S t r o n g l y  i m p r i n t e d  by t h e s e  

c o n s t r a i n t s ,  th e  e n t i r e  p r o c e s s  of n e g o t i a t i o n  and c o n c l u s i o n  is
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not o nly r a t h e r  c o m p l e x ,  but a l s o  q u i t e  l a b o r i o u s ,  in p a r t i c u l a r  

for the C o m m i s s i o n ,  w h i c h  has to n e g o t i a t e  r e g u l a r l y  w ith b oth the 

th i r d  State ( s )  and the M e m b e r  States.

The lack of a m ore s i m p l i f i e d  and more c l e a r l y  s h a p e d  p r o c e d u r e  

for the n e g o t i a t i o n  of a g r e e m e n t s  has th r e e  m a j o r  d i s a d v a n t a g e s :

First l y ,  it m a k e s  it s o m e t i m e s  very d i f f i c u l t  or e ven i m p o s s i b 

le for the C o m m u n i t y  to r e s p e c t  c e r t a i n  d e a d l i n e s .  In the case of 

the renewal of c o m m e r c i a l  a g r e e m e n t s ,  for e x a m p l e ,  the h e a v i n e s s  

of its p r o c e d u r e s  has a l r e a d y  several t i m e s  p r e v e n t e d  the C o m m u n i 

ty f r o m  c o n c l u d i n g  a new a g r e e m e n t  b e f o r e  the e x p i r y  d ate of the 

e x i s t i n g  one a n d  it had to p r o c e e d  to an e x c h a n g e  of let t e r s  with 

the t h i r d  S t a t e ( s )  c o n c e r n e d  in o r d e r  t o  m a i n t a i n  de jure the p r o 

v i s i o n s  of the e a r l i e r  a g r e e m e n t  in f o r c e  (210). If several a g r e e 

m e n t s  h ave to be n e g o t i a t e d  r a t h e r  q u i c k l y  and m o r e  or less at the 

same time, as has b e e n  the c a s e  w i t h  the c o o p e r a t i o n  a g r e e m e n t s  

c o n c l u d e d  w i t h  the E a s t e r n  E u r o p e a n  c o u n t r i e s  in 1989 and 1990, 

the e n t i r e  s y s t e m  c o m e s  un d e r  s t r e s s  an d  the EP, for i n s t a n c e ,  is 

f o r c e d  "de c o u r i r  a p r è s  les f a i t s "  (211).

The s e c o n d  d i s a d v a n t a g e  is that the e n d l e s s  internal n e g o t i a t i 

ons of the C o m m u n i t y  ( b e t w e e n  the i n s t i t u t i o n s  a n d  b e t w e e n  the 

C o m m i s s i o n  an d  the M e m b e r  S tates) m a k e  it e x t r e m e l y  d i f f i c u l t  to 

keep t e x t s  an d  p r o c e e d i n g s  sec r e t .  The n e g o t i a t i n g  m a n d a t e ,  in 

p a r t i c u l a r ,  v e r y  o f t e n  g e t s  k n o w n  u n t i m e l y ,  and t h i s  c o n s i d e r a b 

ly r e d u c e s  the C o m m i s s i o n ' s  m a r g i n  of m a n o e u v r e  in the n e g o t i a 

ti o n s  (212).

T h i r d l y ,  c o m p l e x  a n d  h e a v y  p r o c e d u r e s  do c e r t a i n l y  not s e r v e  

the C o m m u n i t y ' s  e x t e r n a l  i m a g e  in ge n e r a l  a n d  th e  c r e d i b i l i t y  

of its p o s i t i o n  d u r i n g  th e  n e g o t i a t i o n s  in p a r t i c u l a r .  T h i s  a p 

p l i e s  not o n l y  to t h e  o f t e n  c o n f u s e d  p r a c t i c e  in " m i x e d "  n e g o t i a 

tion, but a l s o  to the c o n c l u s i o n  p r o c e d u r e :  A c a s e  like the r e 

j e c t i o n  by the EP of t h e  t h r e e  p r o t o c o l s  t o  th e  E E C - I s r a e l  a s s o 

c i a t i o n  a g r e e m e n t  in M a r c h  1988 a f t e r  t h e s e  had a l r e a d y  b e e n  s i g 

ned by the C o u n c i l ,  b r i n g s  th e  C o m m u n i t y  in a r a t h e r  d e l i c a t e  s i 

t u a t i o n  on the i n t e r n a t i o n a l  s t a g e  (213). U n d e r  c u r r e n t  C o m m u n i t y  

p r a c t i c e ,  n o t h i n g  c a n  p r e v e n t  s uch i n c i d e n t s  f r o m  h a p p e n i n g  ag a i n .
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3.2. The p a r t i c i p a t i o n  of the C o m m u n i t y  in the work of i n t e r n a t i o 

nal o r g a n i z a t i o n s

R e g a r d i n g  C o m m u n i t y  p a r t i c i p a t i o n  in i n t e r n a t i o n a l  o r g a n i z a t i 

ons, one has to d i s t i n g u i s h  b e t w e e n  the q u e s t i o n  of the status of 

the C o m m u n i t y  w i t h i n  the f r a m e w o r k  of th e s e  o r g a n i z a t i o n s ,  and the 

q u e s t i o n  of the f o r m  of C o m m u n i t y  r e p r e s e n t a t i o n ,  i.e., the q u e s 

t ion of w h i c h  i n s t i t u t i o n  or w h i c h  p e r s o n  is e n t i t l e d  to speak for 

the C o m m u n i t y  in t h e s e  o r g a n i z a t i o n s .

In r e s p e c t  to the p r o b l e m  of the s t a t u s  in i n t e r n a t i o n a l  o r g a n i 

zations, it has a l r e a d y  b e e n  m e n t i o n e d  (see s u b - c h a p t e r  2.1.) 

that the C o m m u n i t y  here f a c e s  the d i f f i c u l t y  that in a c c o r d a n c e  

w i t h  t r a d i t i o n a l  i n t e r n a t i o n a l  law m ost i n t e r n a t i o n a l  o r g a n i z a t i 

ons o nly a c c o m m o d a t e  n a t i o n  s t a t e s  as m e m b e r s .  T h e r e f o r e ,  the C o m 

m u n i t y ,  if it is a d m i t t e d  at all, is u s u a l l y  g r a n t e d  o nly the s t a 

tus of " o b s e r v e r "  in i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  w h i c h  n o r m a l l y  

e x c l u d e s  the right to vote, s o m e t i m e s  the right to p r e s e n t  p r o p o 

sals an d  a m e n d m e n t s  and in a f e w  c a s e s  e ven the right to speak.

P u r s u a n t  to A r t i c l e  229 EEC Treaty, A r t i c l e  199 EAEC T r e a t y  and 

( l i m i t e d  to UN and OECD) A r t i c l e  93 E CSC T r e a t y  it is for the C o m 

m i s s i o n  to e n s u r e  on b e h a l f  of the C o m m u n i t y  the m a i n t e n a n c e  of 

all a p p r o p r i a t e  r e l a t i o n s  w i t h  i n t e r n a t i o n a l  o r g a n i z a t i o n s .  For 

t h i s  r e a s o n  it is a l s o  p r i m a r i l y  the C o m m i s s i o n  w h i c h  has to deal 

w i t h  the p r o b l e m  of the C o m m u n i t y ' s  s t a t u s  in i n t e r n a t i o n a l  o r g a 

n i z a t i o n s .  The C o m m i s s i o n ,  in fact, is c o n s t a n t l y  t r y i n g  t o  s e c u r e  

and, w h e n e v e r  p o s s i b l e ,  a l s o  t o  b r o a d e n  the C o m m u n i t y ' s  r i g h t s  of 

p a r t i c i p a t i o n  in i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  e.g., by i n s i s t i n g  

on th e  i n c l u s i o n  of a s p e c i f i c  c l a u s e  on the p a r t i c i p a t i o n  of the 

C o m m u n i t y  (or an y  o r g a n i z a t i o n  of regional e c o n o m i c  i n t e g r a t i o n )  

in c o n v e n t i o n s  s e t t i n g  up i n t e r n a t i o n a l  o r g a n i z a t i o n s .  S u c h  an 

"EEC c l a u s e " ,  as it is c o m m o n l y  c a l l e d ,  may e i t h e r  a l l o w  for d i 

r e c t  p a r t i c i p a t i o n  of th e  C o m m u n i t y  or for its u l t e r i o r  a d h e r e n c e ,  

d e p e n d i n g  on w h e t h e r  the C o m m u n i t y  has or will h a v e  c o m p e t e n c e s  in 

th e  a r e a s  c o v e r e d  by the c o n v e n t i o n  (214). Th e  c o r r e s p o n d i n g  e f 

f o r t s  of th e  C o m m i s s i o n ,  h o w e v e r ,  ar e  o f t e n  not r e a d i l y  s u p p o r t e d
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by the Council and its m e m b e r s :  The M e m b e r  Stat e s  are in general 

r e t i c e n t  a b o u t  the C o m m u n i t y  h a v i n g  a m e m b e r s h i p  s t a t u s  in an i n 

t e r n a t i o n a l  o r g a n i z a t i o n  b e c a u s e  they fear that this w o u l d  i n 

c r e a s e  the C o m m i s s i o n ' s  i n f l u e n c e  on the c o n d u c t  of c e r t a i n  i n t e r 

national a f f a i r s  and limit t h e i r  f r e e d o m  of m a n o e u v r e  by i m p o s i n g  

g r e a t e r  c o o r d i n a t i o n  a m o n g  them. This r e t i c e n c e  is p a r t i c u l a r l y  

s t r o n g  as r e g a r d s  the i n c l u s i o n  of the "EEC c l a u s e "  in a c o n v e n 

tion for w h i c h  the C o m m u n i t y  is not yet c o m p e t e n t ,  w i t h  the aim 

of a l l o w i n g  the C o m m u n i t y  to a d h e r e  to the c o n v e n t i o n  later (215). 

The r e a s o n  for this is c e r t a i n l y  t hat some M e m b e r  S t a t e s  regard 

such a c l a u s e  on later C o m m u n i t y  p a r t i c i p a t i o n  as a d a n g e r o u s  a n 

t i c i p a t i o n  of a f u t u r e  i n c r e a s e  of the C o m m u n i t y ' s  exter n a l  c o m p e 

t e n c e s  .

In p r a c t i c e ,  the C o m m i s s i o n  o f t e n  s e c u r e s  at least a c e r t a i n  d e 

g r e e  of C o m m u n i t y  p a r t i c i p a t i o n  in i n t e r n a t i o n a l  o r g a n i z a t i o n s  by 

m e a n s  of e s t a b l i s h i n g  " w o r k i n g  a r r a n g e m e n t s "  w i t h  the o r g a n i z a t i 

ons in q u e s t i o n ,  w h i c h  p r o v i d e  for c o n s u l t a t i o n s ,  e x c h a n g e  of i n 

f o r m a t i o n  or p a r t i c u l a r  f o r m s  of p a r t i c i p a t i o n  in m e e t i n g s  (216). 

A c c o r d i n g  to the L u x e m b o u r g  A g r e e m e n t  of 29 J a n u a r y  1966, the C o m 

m i s s i o n  has to c o n s u l t  the Cou n c i l  on the a d v i s a b i l i t y ,  the p r o c e 

d u r e  for, and the n a t u r e  of any links it m i g h t  e s t a b l i s h  w i t h  i n 

t e r n a t i o n a l  o r g a n i z a t i o n s  (217). H o w e v e r ,  this d o e s  not m e a n  that 

the C o m m i s s i o n  n e e d s  an a u t h o r i z a t i o n  or a " m a n d a t e "  of the C o u n 

cil for s uch l i n k s  (218). In p r a c t i c e ,  " c o n s u l t a t i o n "  of the C o u n 

cil u s u a l l y  m e a n s  o n l y  t hat the a p p r o p r i a t e  b o d i e s  of the Council 

ar e  kept i n f o r m e d  by the C o m m i s s i o n  on the a r r a n g e m e n t s  it i n t e n d s  

to e s t a b l i s h  a n d  on th e  c o n s u l t a t i o n s  it is h o l d i n g  in t his r e g a r d  

w i t h  the r e s p e c t i v e  o r g a n i z a t i o n .  S i n c e  the i n t e n d e d  a r r a n g e m e n t s  

c a n n o t  d e t r a c t  f r o m  the full legal m e m b e r s h i p  of the M e m b e r  S t a t e s  

in i n t e r n a t i o n a l  o r g a n i z a t i o n , the M e m b e r  S t a t e s  u s u a l l y  d o  not 

have d i s a g r e e m e n t s  w i t h  the C o m m i s s i o n  on m a t t e r s  o f - t h i s  kind. 

A f t e r  the C o m m i s s i o n  has a g r e e d  w i t h  t h e  i n t e r n a t i o n a l  o r g a n i z a t i 

on the t e r m s  of s uch an a r r a n g e m e n t ,  it f o r m a l l y  p r o p o s e s  to 

t h a t  o r g a n i z a t i o n  a s e r i e s  of p r o c e d u r e s  fo r  f u t u r e  c o o p e r a t i o n  in 

a l e t t e r  s i g n e d  by a M e m b e r  of t h e  C o m m i s s i o n  or th e  r e s p o n s i b l e  

D i r e c t o r  G e n e r a l .  T h e  c o n c e r n e d  o r g a n i z a t i o n  t h e n  r e p l i e s  by l e t 

te r  in w h i c h  it f o r m a l l y  a c c e p t s  t h e s e  p r o p o s a l s .
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A g ood e x a m p l e  for such an a r r a n g e m e n t  is the e x c h a n g e  of l e t 

ters b e t w e e n  the C o m m i s s i o n  and the E u r o p e a n  Civil A v i a t i o n  C o n f e 

re n c e  (ECAC) of 1980: On 14 J a n u a r y  1980, Roy D enman, D i r e c t o r  G e 

neral, sent a letter to the P r e s i d e n t  of the ECAC, wh i c h  c o n t a i 

ned, inter alia, the f o l l o w i n g  c o o p e r a t i o n  p r o p o s a l s :

"The C o m m i s s i o n  and ECAC will e x c h a n g e  all p e r t i n e n t  and useful 

i n f o r m a t i o n  and d o c u m e n t a t i o n  in the fi e l d  of air t r a n s p o r t

ECAC e x t e n d s  a s t a n d i n g  i n v i t a t i o n  to the C o m m i s s i o n  to p a r t i 

c i p a t e  as o b s e r v e r  in all P l e n a r y  S e s s i o n s  and m e e t i n g s  of ECAC 

S t a n d i n g  C o m m i t t e e s .

( . . . )
The C o m m i s s i o n  will i n v i t e  ECAC r e p r e s e n t a t i v e s , wh e r e  a p p r o 

p r i a t e  and in a c c o r d a n c e  w i t h  normal C o m m i s s i o n  p r a c t i c e ,  to 

p a r t i c i p a t e  as o b s e r v e r s  in m e e t i n g s  w ith e x p e r t s  at any level 

c o n v e n e d  by the C o m m i s s i o n  and d e a l i n g  w ith civil a v i a t i o n  m a t 

t e r s . "  (219).

On 22 J a n u a r y  1980 Eric W i l l o c h ,  P r e s i d e n t  of the ECAC, in his r e 

ply a c k n o w l e d g e d  the r e c e i p t  of this l e t t e r  and c o n f i r m e d  that 

t h e s e  p r o p o s a l s  w e r e  a c c e p t a b l e  to ECAC (220). The i n i t i a t i v e  for 

such an e x c h a n g e  of l e t t e r s  can a l s o  c o m e  f r o m  an i n t e r e s t e d  i n 

t e r n a t i o n a l  o r g a n i z a t i o n :  In t h i s  c a s e  it w o u l d  be the C o m m i s s i o n  

whic h ,  a f t e r  i n f o r m a t i o n  of the C o u n c i l ,  w o u l d  c o n f i r m  the t e r m s  

of c o o p e r a t i o n  w h i c h  h ave b e e n  a g r e e d .  T his p r o c e d u r e  was f o l l o 

wed, for i n s t a n c e ,  in the c a s e  of the s e c o n d  e x c h a n g e  of l e t t e r s  

b e t w e e n  the Cou n c i l  of E u r o p e  a n d  the E u r o p e a n  C o m m u n i t y  on the 

c o n s o l i d a t i o n  a n d  i n t e n s i f i c a t i o n  of c o o p e r a t i o n  in 1987 (221).

The f o r m  of C o m m u n i t y  r e p r e s e n t a t i o n  in i n t e r n a t i o n a l  o r g a n i z a 

t i o n s  d e p e n d s  p r i m a r i l y  on t w o  f a c t o r s ,  an " e x t e r n a l "  an d  " i n 

t e r n a l "  one: on the one hand, e x t e r n a l l y  to the C o m m u n i t y ,  the 

s t a t u s  w h i c h  the C o m m u n i t y  has a c q u i r e d  de jure or de f a c t o  in the 

r e s p e c t i v e  o r g a n i z a t i o n ,  and, on th e  o t h e r  h and i n t e r n a l l y ,  the 

r e s p e c t i v e  a r r a n g e m e n t  b e t w e e n  the M e m b e r  S t a t e s  an d  the C o m m i s 

s i o n  as r e g a r d s  the r ole of s p o k e s m a n  for t h e  C o m m u n i t y .  No t  only 

t h e  " e x t e r n a l "  s t a t u s  a n d  the c o r r e s p o n d i n g  r i g h t s  of p a r t i c i p a t i 

on of t h e  C o m m u n i t y  vary f r o m  o n e  o r g a n i z a t i o n  t o  the o t h e r ,  but
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a l s o  the " i n t e r n a l "  a r r a n g e m e n t s  as r e g a r d s  the role of spo k e s m a n :  

A l t h o u g h  under A r t i c l e  229 EEC T r e a t y  the C o m m i s s i o n  has the r e s 

p o n s i b i l i t y  to e n s u r e  the m a i n t e n a n c e  of all a p p r o p r i a t e  r e l a t i o n s  

w ith i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  the T r e a t i e s  do not p r e s c r i b e  an 

e x c l u s i v e  c o m p e t e n c e  of the C o m m i s s i o n  for d e t e r m i n i n g  the r e p r e 

s e n t a t i o n  of the EC in i n t e r n a t i o n a l  o r g a n i z a t i o n s .  G e n e r a l l y  

a c k n o w l e d g e d  is o nly the right of the C o m m i s s i o n  to speak on b e 

half of the C o m m u n i t y  in all c a s e s  in w h i c h  i n t e r n a t i o n a l  o r g a n i 

z a t i o n s  deal w i t h  s u b j e c t - m a t t e r s  f a l l i n g  w i t h i n  e x c l u s i v e  C o m m u 

nity c o m p e t e n c e  (222). Since m o s t  i n t e r n a t i o n a l  o r g a n i z a t i o n s  al s o  

deal w i t h  s u b j e c t s  still p e r t a i n i n g  to the c o m p e t e n c e s  of the M e m 

ber States, the p r o b l e m  of w h i c h  i n s t i t u t i o n  or p e r s o n  is e n t i t l e d  

t o  speak for the C o m m u n i t y ,  c a n  - like the p r o b l e m  of the c o n d u c t  

of "mi x e d "  n e g o t i a t i o n s  - in p r a c t i c e  o n l y  be r e s o l v e d  by s p e c i f i c  

a r r a n g e m e n t s  b e t w e e n  the C o m m i s s i o n ,  the Council and the M e m b e r  

Sta t e s .  As t h e s e  a r r a n g e m e n t s  a l s o  have to t ake i nto a c c o u n t  the 

s t a t u s  of the C o m m u n i t y  in the r e s p e c t i v e  i n t e r n a t i o n a l  o r g a n i z a 

tion, w h i c h  may or may not a l l o w  the C o m m i s s i o n  to act as the s p o 

k e s m a n  of the C o m m u n i t y  in th e  v a r i o u s  m e e t i n g s ,  it is not s u r p r i 

s ing t hat t h e r e  is no u n i q u e  or typ i c a l  " s y s t e m "  of C o m m u n i t y  r e 

p r e s e n t a t i o n  , bu t  o n l y  a b r o a d  v a r i e t y  of p r a g m a t i c  f o r m u l a s .  The 

e x a m p l e s  of C o m m u n i t y  p a r t i c i p a t i o n  in the w o r k  of the U n i t e d  N a 

t i o n s  G e n e r a l  A s s e m b l y  (UNGA), of the G A T T  and of the O E C D  may i l 

l u s t r a t e  h o w  the p r o b l e m  of r e p r e s e n t a t i o n  is s o l v e d  in p r a c t i c e :  

L i k e  the C O M E C O N ,  the O A U  a n d  the L e a g u e  of A r a b  S tates, the 

C o m m u n i t y  is f o r m a l l y  a d m i t t e d  in the U N G A  o n l y  as an " o b s e r v e r " .  

H o w e v e r ,  th e  f o r m  of C o m m u n i t y  r e p r e s e n t a t i o n  is s o m e w h a t  m o r e  s o 

p h i s t i c a t e d  t h a n  t h a t  of the o t h e r  " o b s e r v e r s " :  The C o m m u n i t y  is 

o f f i c i a l l y  r e p r e s e n t e d  in t h e  U N G A  not o n l y  by th e  H e a d  of the 

C o m m i s s i o n ' s  d e l e g a t i o n ,  b u t  a l s o  by th e  P e r m a n e n t  R e p r e s e n t a t i v e  

t o  the UN of the C o m m u n i t y  M e m b e r  S t a t e  h o l d i n g  th e  P r e s i d e n c y  of 

th e  C o u n c i l .  In a c c o r d a n c e  w i t h  the " i n t e r n a l "  C o m m u n i t y  a r r a n g e 

m e n t  on t h i s  " b i c e p h a l o u s "  f o r m u l a  of r e p r e s e n t a t i o n ,  the r ole of 

s p o k e s m a n  for t h e  C o m m u n i t y  is p e r f o r m e d ,  d e p e n d i n g  on c i r c u m s t a n 

ces, e i t h e r  by the r e p r e s e n t a t i v e  of t h e  P r e s i d e n c y  or t h a t  of the 

C o m m i s s i o n .  In t h e  l a t t e r  case, it is u n d e r s t o o d  t h a t  the C o m m i s 

s i o n  r e p r e s e n t a t i v e  s h o u l d  s p e a k  o n l y  w h e r e  the e n t i r e  s u b j e c t -
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m a t t e r  is c o v e r e d  by e x c l u s i v e  C o m m u n i t y  c o m p e t e n c e .  In p r a c t i c e  

this formula, w h i c h  is a lso used in several other i n t ernational 

o r g a n i z a t i o n s ,  i n c r e a s e s  the C o m m u n i t y ' s  p o s s i b i l i t i e s  of active 

p a r t i c i p a t i o n  in the UNGA: As an " o b s erver", the C o m m i s s i o n  has no 

right to vote in the U NGA and is only e n t i t l e d  to take the floor 

in the m e e t i n g s  of the c o m m i t t e e s  and e x p e r t  g r o u p s  of the UNGA, 

and not, in any case, in the s e s s i o n s  of the General A s s e m b l y  i t 

self. Due to its r i g h t s  of full m e m b e r s h i p ,  the M e m b e r  State h o l 

ding the P r e s i d e n c y  can a l s o  speak on b e h a l f  of the C o m m u n i t y  b e 

fore the General A s s e m b l y  and t h e r e b y  c o m p e n s a t e  for the r e s t r i c 

t i o n s  i m p o s e d  on the C o m m i s s i o n ' s  d e l e g a t i o n .  In ad d i t i o n ,  the 

f o r m u l a  a l s o  has the a d v a n t a g e  t hat it a l l o w s  for a f l e x i b l e  h a n d 

ling of the r e p r e s e n t a t i o n  p r o b l e m  in all c a s e s  in wh i c h  b o d i e s  of 

the UNGA, like in p a r t i c u l a r  the S e c o n d  ( E c o n o m i c  and F i n ancial) 

C o m m i t t e e ,  deal w i t h  s u b j e c t - m a t t e r s  of C o m m u n i t y  and of the M e m 

ber S t a t e s  c o m p e t e n c e  in such a m i x t u r e  that it is i m p o s s i b l e  to 

m a k e  a c l e a r  d i s t i n c t i o n  in ev e r y  c a s e  (223). It should be noted, 

h o w e v e r ,  t hat some still e x i s t i n g  r e t i c e n c e s  f r o m  the side of 

t h i r d  c o u n t r i e s  and an o f t e n  r e s t r i c t i v e  i n t e r p r e t a t i o n  of the 

C o m m i s s i o n ' s  ri g h t  to speak d o e s  c o n s i d e r a b l y  limit the numb e r  of 

o c c a s i o n s  w h e r e  the C o m m i s s i o n  r e p r e s e n t a t i v e  is a l l o w e d  to speak 

on b e h a l f  of the C o m m u n i t y .  D u r i n g  the 4 3 r d  General A s s e m b l y  

( 1 9 8 8 / 8 9 ) ,  for i n s t a n c e ,  o n l y  4 out of 105 C o m m u n i t y  s t a t e m e n t s  

w e r e  d e l i v e r e d  by the C o m m i s s i o n  r e p r e s e n t a t i v e  (224).

The f o r m  of r e p r e s e n t a t i o n  is q u i t e  d i f f e r e n t  in the f r a m e w o r k  

of the GATT. D u e  to the C o m m u n i t y ' s  e x c l u s i v e  c o m p e t e n c e  for m a t 

te r s  of t r a d e  p o l i c y  a n d  to the very p r a g m a t i c  a t t i t u d e  t his o r 

g a n i z a t i o n  has a d o p t e d  in r e s p e c t  to the p r o b l e m  of C o m m u n i t y  p a r 

t i c i p a t i o n  in G A T T  p r o c e e d i n g s ,  th e  C o m m u n i t y  is a c t u a l l y  a l m o s t  

f u l l y  i n t e g r a t e d  i n t o  the legal a n d  i n s t i t u t i o n a l  G A T T  a r r a n g e 

m e n t s ,  w i t h o u t  d e t r a c t i n g  f r o m  the full m e m b e r s h i p  s t a t u s  of the 

C o m m u n i t y  M e m b e r  S t a t e s  as G A T T  " C o n t r a c t i n g  P a r t i e s "  (225). In 

p r a c t i c e ,  t h i s  f o r m  of C o m m u n i t y  r e p r e s e n t a t i o n ,  w h i c h  has not 

b e e n  f o r m a l l y  r e g u l a t e d ,  w o r k s  as f o l l o w s :  In m o s t  G A T T  b o d i e s ,  

p a r t i c u l a r l y  in the v a r i o u s  M u l t i l a t e r a l  T r a d e  N e g o t i a t i o n s  C o m 

m i t t e e s  an d  in th e  T e x t i l e s  C o m m i t t e e ,  the C o m m u n i t y  is r e p r e s e n 

te d  by a j o i n t  d e l e g a t i o n  of t h e  C o m m i s s i o n  an d  of t h e  M e m b e r  Sta-
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tes. Th e s e  d e l e g a t i o n s  are h e a d e d  by a r e p r e s e n t a t i v e  of the C o m 

m i s s i o n  w h i c h  a cts as c o m m o n  s p o k e s m a n  and e x e r c i s e s  contr a c t u a l  

r i g h t s  and f u l f i l l s  o b l i g a t i o n s  on b e h a l f  of the C o m m u n i t y .  Even in 

the c a s e  of the EC tr a d e  e m b a r g o  a g a i n s t  A r g e n t i n a  of 1982, it was 

such a joint d e l e g a t i o n  and not the M e m b e r  S t a t e s  i n d i v i d u a l l y  

w h i c h  i n v o k e d  w i t h i n  G A T T  the s e c u r i t y  e x c e p t i o n s  a d m i s s i b l e  under 

A r t i c l e  XXI G A T T  as j u s t i f i c a t i o n  of the e m b a r g o .  It is o nly in 

the B u d g e t  C o m m i t t e e  t hat the C o m m u n i t y  M e m b e r  S t a t e s  in G A T T  

still i n d i v i d u a l l y  e x e r c i s e  r i g h t s  and fulfil d u t i e s  in t h e i r  own 

name as f i n a n c i a l  c o n t r i b u t i o n s  to G A T T  c o n t i n u e  to be f i n a n c e d  

out of the natio n a l  b u d g e t s  (226). T his d oes not mean, of course, 

t h a t  in the o t h e r  G A T T  b o d i e s  the C o m m i s s i o n  has m u c h  f r e e d o m  of 

m a n o e u v r e  in r e p r e s e n t i n g  the C o m m u n i t y ' s  p o s i t i o n :  The general 

p o l i c y  is a g r e e d  u pon in the a p p r o p r i a t e  C ouncil b o d i e s  ( e s p e c i a l 

ly in the A r t i c l e  113 C o m m i t t e e )  in B r u s s e l s  and the r e s p o n s i b i l i 

ty for the d a y - t o - d a y  c o n d u c t  of n e g o t i a t i o n s  w i t h i n  the G A T T  f r a 

m e w o r k  is left in the h a n d s  of o f f i c i a l s  of the R e p r e s e n t a t i o n s  of 

the M e m b e r  S t a t e s  an d  of the C o m m i s s i o n  to the UN in G eneva, who 

r e g u l a r l y  m e e t  t o  c o o r d i n a t e  t h e i r  p o s i t i o n s  (227).

C o m m u n i t y  r e p r e s e n t a t i o n  is a g a i n  d i f f e r e n t  in the f r a m e w o r k  of 

the OECD: D u e  t o  a c e r t a i n  p a r a l l e l i s m  of the a ims p u r s u e d  by the 

O E C D  and the C o m m u n i t y  in r e s p e c t  to i n t e r n a t i o n a l  e c o n o m i c  r e l a 

t i o n s ,  the O E C D  a l r e a d y  in 1960 has f o r m a l l y  a c k n o w l e d g e d  the C o m 

m u n i t y ' s  r i g h t  to be r e p r e s e n t e d  in t h a t  o r g a n i z a t i o n ,  in c o n f o r 

m i t y  w i t h  the i n s t i t u t i o n a l  p r o v i s i o n s  of the EC T r e a t i e s  and the 

ri g h t  of t h e  C o m m i s s i o n  to p a r t i c i p a t e  in the w o r k  of O E C D  (228).

As a r e s u l t .  C o m m i s s i o n  r e p r e s e n t a t i v e s  e n j o y  the ri g h t  t o  p a r t i 

c i p a t e  i n d e p e n d e n t l y  (i.e. not in a jo i n t  d e l e g a t i o n  w i t h  the M e m 

b e r  S t a t e s )  a n d  to s p e a k  on b e h a l f  of the C o m m u n i t y  on s u b j e c t s  of 

C o m m u n i t y  c o m p e t e n c e  in all b o d i e s  of the OECD. T h e  o n l y  e x c e p t i o n  

is, a g a i n ,  the B u d g e t a r y  C o m m i t t e e  since, like GATT, th e  O E C D  is 

f i n a n c e d  out of the n a t i o n a l  b u d g e t s .  Also, the C o m m i s s i o n  is not 

a full m e m b e r  of O E C D  an d  by c o n s e q u e n c e  it is not e n t i t l e d  to v o 

te, w h i c h  m e a n s  in O E C D  p r a c t i c e  t h a t  it c a n n o t  o p p o s e  i t s e l f  to 

t h e  a d o p t i o n  of a r e s o l u t i o n  by c o n s e n s u s .  B e c a u s e  of th e  a b s e n c e  

of j o i n t  d e l e g a t i o n s ,  ' i n t r a - C o m m u n i t y *  c o o r d i n a t i o n  b e t w e e n  the 

C o m m i s s i o n  a n d  t h e  M e m b e r  S t a t e s  is e v e n  m o r e  i m p o r t a n t  t h a n  in
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the GATT. T h e r e f o r e ,  the p e r m a n e n t  C o m m i s s i o n  d e l e g a t i o n  to the 

O E C D  o r g a n i z e s  r e g u l a r  c o o r d i n a t i o n  m e e t i n g s  wh i c h  are p r e s i d e d  by 

the r e p r e s e n t a t i v e  of the EC M e m b e r  State h o l d i n g  the P r e s i d e n c y  

and w h i c h  are a i m e d  at s y s t e m a t i c  c o o r d i n a t i o n  on all s u bjects 

p e r t a i n i n g  to C o m m u n i t y  c o m p e t e n c e  (229). Like in all other cases, 

g eneral p o l i c y  is a g r e e d  upon in the a p p r o p r i a t e  b o d i e s  of the 

Counci 1.

The e x a m p l e s  of C o m m u n i t y  r e p r e s e n t a t i o n  in the UNGA, the G A T T  

and the O E C D  s how that the C o m m u n i t y  has d e v e l o p e d  qu i t e  p r a g m a *  

tic p r o c e d u r e s  in r e s p e c t  to the p a r t i c i p a t i o n  in the work of i n 

t e r n a t i o n a l  o r g a n i z a t i o n s .  T h e r e  is no d o u b t  t hat in m a n y  c a ses 

t h e s e  p r o c e d u r e s  are not p e r f e c t l y  c o m p a t i b l e  w i t h  the s y s t e m  of 

the T r e a t i e s ,  p a r t i c u l a r l y  as r e g a r d s  the p o s i t i o n  of the C o m m i s 

sion w h o s e  n e g o t i a t i n g  m o n o p o l y  on m a t t e r s  of C o m m u n i t y  c o m p e t e n 

ce is o f t e n  not r e s p e c t e d .  The M e m b e r  States' r e t i c e n t  a t t i t u d e  

t o w a r d s  C o m m u n i t y  m e m b e r s h i p  in i n t e r n a t i o n a l  o r g a n i z a t i o n s  is o b 

v i o u s l y  not very helpful here. H o w e v e r ,  it has to be a c k n o w l e d g e d  

that the f o r m u l a s  w h i c h  h ave b e e n  d e v e l o p e d  u s u a l l y  r e s p o n d  to 

p r a c t i c a l  r e q u i r e m e n t s  i m p o s e d  by the s t a t u t e s  of the r e s p e c t i v e  

o r g a n i z a t i o n s  (230). At le a s t  as long as t h e  C o m m u n i t y  c a n n o t  a c 

q u i r e  the r i g h t s  of full m e m b e r s h i p  ( w h i c h  m u s t  not n e c e s s a r i l y  in

all c a s e s  s t r e n g t h e n  the C o m m u n i t y ' s  p o s i t i o n ) ,  t h e r e  is no a l t e r 

n a t i v e  to v a r y i n g  p r a g m a t i c  s o l u t i o n s  for t h e  p r o b l e m  of C o m m u n i t y  

p a r t i c i p a t i o n  in i n t e r n a t i o n a l  o r g a n i z a t i o n s .

3.3. " C o m m o n  a c t i o n "  of the M e m b e r  S t a t e s  in i n t e r n a t i o n a l  o r g a n i 

z a t i o n s

A r t i c l e  116 of the EEC T r e a t y  p r o v i d e s  t h a t  t h e  M e m b e r  S t a t e s

shall "in r e s p e c t  of all m a t t e r s  of p a r t i c u l a r  i n t e r e s t  t o  the

c o m m o n  m a r k e t  p r o c e e d  w i t h i n  the f r a m e w o r k  of i n t e r n a t i o n a l  o r 

g a n i z a t i o n s  of an e c o n o m i c  c h a r a c t e r  o n l y  by c o m m o n  a c t i o n "  and 

t h a t  "the C o m m i s s i o n  shall s u b m i t  t o  th e  C o u n c i l ,  w h i c h  shall act 

b y  a q u a l i f i e d  m a j o r i t y ,  p r o p o s a l s  c o n c e r n i n g  t h e  s c o p e  a n d  i m p i e -
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m e n t a t i o n  of s uch c o m m o n  a c t i o n " .  It is g e n e r a l l y  a c k n o w l e d g e d  

that this p r o v i s i o n  is a s u b s i d i a r y  rule, a p p l i c a b l e  to all cases 

wh e r e  the C o m m u n i t y  has not yet d e v e l o p e d  a c o m m o n  p o l i c y  and/or 

a c q u i r e d  e x c l u s i v e  c o m p e t e n c e  (231). "C o m m o n  a c t i o n "  of the M e m b e r  

S t a t e s  t h e r e f o r e  in a c e r t a i n  sense c o m p l e m e n t s  C o m m u n i t y  p a r t i c i 

p a t i o n  in the work of i n t e r n a t i o n a l  o r g a n i z a t i o n s . The T r e a t y  does 

not i n d i c a t e  p r e c i s e l y  the s u b s t a n t i v e  e l e m e n t s  of "common a c t i 

on". In p r a c t i c e  it can take such v a r i o u s  forms as c o m m o n  n e g o t i a 

ting p o s i t i o n s ,  c o m m o n  v o t i n g  b e h a v i o r  or c o o r d i n a t i o n  of the 

s i g n a t u r e  of i n t e r n a t i o n a l  a g r e e m e n t s  by the M e m b e r  States.

P u r s u a n t  to A r t i c l e  116 EEC T r e a t y  it is the C o m m i s s i o n  w h i c h  

t a k e s  the i n i t i a t i v e  for " c o m m o n  a c t i o n "  of the M e m b e r  S t a t e s  by 

s u b m i t t i n g  a c o r r e s p o n d i n g  p r o p o s a l  to the C o u n c i l .  Like in the 

c a s e  of p r o p o s a l s  c o n c e r n i n g  n e g o t i a t i o n  of a g r e e m e n t s ,  t his p r o 

p o sal, w h i c h  a c t u a l l y  o f t e n  t a k e s  the f o r m  of a s i m p l e  " c o m m u n i c a 

t i on", is d i s c u s s e d  in the a p p r o p r i a t e  c o m m i t t e e s  and w o r k i n g -  

g r o u p s  of the C o u n c i l  b e f o r e  b e i n g  o f f i c i a l l y  f o r w a r d e d .  It s o m e 

t i m e s  h a p p e n s  t hat such a p r o p o s a l  is m a d e  r a t h e r  late, e.g., o n 

ly a f t e r  d i v e r g i n g  vo t e s  of the M e m b e r  S t a t e s  in an i n t e r n a t i o n a l  

o r g a n i z a t i o n  have s h o w n  t hat a formal d e c i s i o n  for c o m m o n  a c t i o n  

is n e c e s s a r y .  In t h i s  c a s e  the C o m m i s s i o n  may f i r s t  p r o p o s e  a p r o 

visional 'negative' c o m m o n  a c t i o n ,  e.g., a b s t e n t i o n  f r o m  the s i g 

n a t u r e  or the r a t i f i c a t i o n  of a g i v e n  C o n v e n t i o n ,  a n d  t h e n  try to 

a g r e e  w i t h  the M e m b e r  S t a t e s  on a p r o p o s a l  for 'positive' c o m m o n  

a c t i o n  (232). A f t e r  an a g r e e m e n t  has b e e n  r e a c h e d  in the a p p r o 

p r i a t e  c o m m i t t e e s  an d  w o r k i n g  g r o u p s ,  the C o u n c i l  u s u a l l y  a d o p t s  a 

p r o p o s a l  fo r  " c o m m o n  a c t i o n "  by a " C o m m u n i t y "  d e c i s i o n  sui g e n e r i s  

w h i c h  in m o s t  c a s e s  c o n t a i n s  in a n n e x  d i r e c t i v e s  on ho w  t o  i m p l e 

me n t  the d e c i s i o n  in the f r a m e w o r k  of the r e s p e c t i v e  o r g a n i z a t i o n .  

T h e s e  d i r e c t i v e s  ar e  b i n d i n g  for the M e m b e r  S t a t e s  (233). H o w e v e r ,  

in v i e w  of the e v o l u t i v e  c h a r a c t e r  of the d i s c u s s i o n s  or n e g o t i a 

t i o n s  in the r e s p e c t i v e  i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  the d i r e c t i 

ves for " c o m m o n  a c t i o n "  a r e  u s u a l l y  d r a f t e d  in r a t h e r  g e n eral 

t e r m s  (234). T h i s  l e a v e s  a c e r t a i n  r o o m  for c e n t r i f u g a l  t e n d e n c i e s  

of M e m b e r  S t a t e s  w h i c h  a r e  d i f f i c u l t  to p r e v e n t  in p r a c t i c e  (235).

Th e  " c o m m o n  a c t i o n "  a c t i o n  p r o c e d u r e  w a s  a p p l i e d ,  for i n s t a n c e ,  

d u r i n g  th e  s e v e n t h  s e s s i o n  of the U n i t e d  N a t i o n s  C o n f e r e n c e  on
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Trade and D e v e l o p m e n t  ( UNCTAD VII): On 13 F e b r u a r y  1987 the C o m 

m i s s i o n  o f f i c i a l l y  f o r w a r d e d  a c o m m u n i c a t i o n  on U N C T A D  VII to the 

Council w h i c h  c o n t a i n e d  a general p o litical a n a l y s i s  and several 

r e c o m m e n d a t i o n s .  The c o n t e n t  of this c o m m u n i c a t i o n  and other C o m 

m i s s i o n  r e c o m m e n d a t i o n s  w h i c h  w ere kept s t r i c t l y  c o n f i d e n t i a l  were 

t hen d i s c u s s e d  in the C O R E P E R  and the U N C T A D  w o r k i n g  group of the 

C o u n c i l .  On 22 June 1987 the Council f i n a l l y  a d o p t e d  what was o f 

f i c i a l l y  c a l l e d  the " C o m m u n i t y  p o s i t i o n "  wh i c h  c o v e r e d  all s u b 

jects of the c o n f e r e n c e  and i n c l u d e d  a number of general g u i d e l i 

nes (236).

It is e v i d e n t  t h a t  on the b a s i s  of the r a t h e r  general d i r e c t i v e s  

i s s u e d  by the C o u n c i l ,  " c o m m o n  a c t i o n "  can only be s ecured by f r e 

q u e n t  c o o r d i n a t i o n  m e e t i n g s  b e t w e e n  the r e p r e s e n t a t i v e s  of the 

M e m b e r  States, b o t h  in the f r a m e w o r k  of the Council and at the 

seat of the r e s p e c t i v e  i n t e r n a t i o n a l  o r g a n i z a t i o n .  The C o m m i s s i o n  

is a l w a y s  r e p r e s e n t e d  in t h e s e  m e e t i n g s .  It usu a l l y  a l s o  acts as 

the l e a d i n g  c o o r d i n a t o r ,  e s p e c i a l l y  if it a l s o  e n j o y s  an 'active' 

o b s e r v e r  s t a t u s  w i t h i n  the i n t e r n a t i o n a l  o r g a n i z a t i o n  (237).

T h e r e  are a l s o  f o r m s  of c o o r d i n a t i o n  w h i c h  are not f o r m a l l y  b a 

sed on A r t i c l e  116 EEC T r e a t y  but w h i c h  a c t u a l l y  c o m e  very near to 

the formal " c o m m o n  a c t i o n "  p r o c e d u r e .  In the case of the W e s t e r n  

E c o n o m i c  S u m m i t  in V e n i c e  (June 1987), for i n s t a n c e ,  the C o m m i s 

sion, for the f i r s t  time, d r e w  up t w o  p a p e r s  d e a l i n g  w ith the i n 

t e r n a t i o n a l  e c o n o m i c  s i t u a t i o n  an d  w i t h  the p r o b l e m s  f a c i n g  the 

c o u n t r i e s  in s u b - S a h a r a n  A f r i c a .  W h i l e  not s e t t i n g  out a " c o mmon 

p o s i t i o n "  in t h e  s t r i c t  se n s e  on t h e s e  i ssues, t h e y  did p r o v i d e  

g u i d a n c e  f o r  t h a  r e p r e s e n t a t i v e s  of the M e m b e r  S t a t e s  p a r t i c i p a 

t i n g  in t h e  S u m m i t  (238).

B e c a u s e  of t h e  u s u a l l y  r a t h e r  ge n e r a l  c h a r a c t e r  of th e  Council 

d i r e c t i v e s  a n d  the p r a c t i c a l  d i f f i c u l t i e s  to p r e v e n t  M e m b e r  S t a t e s  

f r o m  i n f r i n g i n g  o b l i g a t i o n s  u n d e r  A r t i c l e  116 EEC T r e a t y ,  formal 

" c o m m o n  a c t i o n "  of the M e m b e r  S t a t e s  m u s t  be r e g a r d e d  as one of 

t h e  w e a k e r ,  t h o u g h  still n e c e s s a r y ,  p r o c e d u r e s  a p p l i e d  in C o m m u n i 

ty e x t e r n a l  r e l a t i o n s .
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3.4. A c t i v e  and p a s s i v e  l e g a t i o n

It has a l r e a d y  b e e n  p o i n t e d  out in detail that t h e r e  e x i s t s  no 

offic i a l  d i p l o m a t i c  r e p r e s e n t a t i o n  of the C o m m u n i t y  as such in 

t h i r d  States, but o nly an exter n a l  r e p r e s e n t a t i o n  of, on the one 

hand, the C o m m i s s i o n  and, on the other, of the Counc i l ,  i.e. the 

P r e s i d e n c y  of the Council (239). The t o t a l l y  d i f f e r e n t  n a t u r e  of 

t h e s e  two f o r m s  of e x t e r n a l  r e p r e s e n t a t i o n  is r e f l e c t e d  in c o m p l e 

tely d i f f e r e n t  p r o c e d u r e s  for a c t i v e  legat i o n :

If the C o m m i s s i o n  i n t e n d s  to e s t a b l i s h  a d e l e g a t i o n  in a third 

St a t e  or is s o l i c i t e d  to do so by t hat State, it f i r s t  e n t e r s  i n 

to e x p l o r a t o r y  t a l k s  w i t h  the c o u n t r y  c o n c e r n e d  in o r d e r  to secure 

the latters* formal a p p r o v a l  an d  t h e  g r a n t i n g  of d i p l o m a t i c  f a c i 

lities. If such e x p l o r a t o r y  t a l k s  are s u c c e s s f u l  t hey r e s u l t  in an 

a g r e e m e n t  on the c o n d i t i o n s  of e s t a b l i s h m e n t ,  the i n v i o l a b i l i t y ,  

the d i p l o m a t i c  s t a t u s  and o t h e r  f a c i l i t i e s  r e l a t e d  to the f u n c t i o 

n i n g  of the d e l e g a t i o n  (240). D i p l o m a t i c  p r i v i l e g e s  and i m m u n i t i e s  

are u s u a l l y  g r a n t e d  e i t h e r  by an u n i l a t e r a l  act (like in the c a s e  

of th e  C o m m i s s i o n  d e l e g a t i o n s  in the USA and C a n a d a )  or by a b i l a 

teral a g r e e m e n t  w h i c h  o f t e n  t a k e s  the f o r m  of a formal " a c c o r d  de 

s i è g e "  (e.g., C o m m i s s i o n  d e l e g a t i o n s  in J a p a n  a n d  Chi n a ) .  As a g e 

neral rule, t h e  f u t u r e  C o m m i s s i o n  d e l e g a t i o n  is g r a n t e d  de jure or 

de f a c t o  the d i p l o m a t i c  p r i v i l e g e s  a n d  i m m u n i t i e s  p r o v i d e d  for by 

the V i e n n a  C o n v e n t i o n  on D i p l o m a t i c  R e l a t i o n s ,  i.e. the same as 

t h o s e  of d i p l o m a t i c  r e p r e s e n t a t i o n s  of S t a t e s  (241). The C o m m i s s i 

on t h e n  d e s i g n a t e s  t h e  f u t u r e  H e a d  of D e l e g a t i o n  and se e k s  formal 

" a g r é m e n t "  for t h i s  p e r s o n  f r o m  th e  h ost c o u n t r y .  A f t e r  the " a g r é 

m e n t "  has b e e n  g i v e n ,  the C o m m i s s i o n  o f f i c i a l l y  n o m i n a t e s  the H e a d  

of D e l e g a t i o n .  H i s  c r e d e n t i a l s  a r e  s i g n e d  by th e  P r e s i d e n t  of the 

C o m m i s s i o n  an d  by t h e  V i c e - P r e s i d e n t  r e s p o n s i b l e  for e x t e r n a l  r e 

l a t i o n s ,  but he r e c e i v e s  his p o l i t i c a l  i n s t r u c t i o n s  u s u a l l y  by DG 

I. Th e  C o m m i s s i o n  a l w a y s  seeks, b u t  not a l w a y s  o b t a i n s ,  a c c r e d i t a 

t i o n  on the level of th e  H e a d  of S t ate, i.e. on t h e  same level as 

t h a t  of a m b a s s a d o r s  of S t a t e s  (see s u b - c h a p t e r  2.2.). It i n f o r m s  

t h e  M e m b e r  S t a t e s  t h r o u g h  th e  C O R E P E R  or th e  R E L E X  w o r k i n g  g r o u p  

of t h e  C o u n c i l  in a d v a n c e  of its i n t e n t i o n  to e s t a b l i s h  a d e l e g a -
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tion and to n o m i n a t e  a H ead of D e l e g a t i o n ,  but it seeks not, in 

any case, formal a u t h o r i z a t i o n  for doing so (242).

This p r o c e d u r e  has its s p e c i f i c  p r o b l e m s :  It has a l r e a d y  been 

m e n t i o n e d  (see s u b - c h a p t e r  2.2.) that the role and the status of 

the C o m m i s s i o n  d e l e g a t i o n s ,  w h i c h  have no legal ba s i s  under the 

T r e a t i e s  until now, is a source of p e r m a n e n t  f r i c t i o n  b e t w e e n  the 

C o m m i s s i o n  and the M e m b e r  States. A n o t h e r  d i f f i c u l t y  is that due 

to the lack of staff in general and of e x p e r t s  s p e c i a l i z e d  in the 

g e o g r a p h i c a l  area c o n c e r n e d  in p a r t i c u l a r ,  it o f t e n  needs months 

and mo n t h s ,  s o m e t i m e s  e ven years, b e f o r e  a C o m m i s s i o n  d e l e g a t i o n  

is e f f e c t i v e l y  e s t a b l i s h e d  (243).

For o b v i o u s  reaso n s ,  p r o c e d u r e s  are m uch more simp l e  as regards 

the exter n a l  r e p r e s e n t a t i o n  of the C o u n c i l :  The A m b a s s a d o r s  of the 

M e m b e r  St a t e  h o l d i n g  the P r e s i d e n c y  are a u t o m a t i c a l l y  a l s o  the o f 

ficial r e p r e s e n t a t i v e s  of the P r e s i d e n c y  of the C o u n c i l .  If a P r e 

s i d e n c y  d oes not d i s p o s e  of a d i p l o m a t i c  r e p r e s e n t a t i o n  in a c e r 

t a i n  t h i r d  c o u n t r y ,  a special f o r m u l a  is a p p l i e d  a c c o r d i n g  to 

w h i c h  the Council is r e p r e s e n t e d  by the M e m b e r  State next in turn 

to h old the P r e s i d e n c y .  As the A m b a s s a d o r s  of the M e m b e r  States 

are a l r e a d y  a c c r e d i t e d  by the r e s p e c t i v e  t h i r d  States, t hey do not 

n eed s e p a r a t e  " a g r é m e n t "  and a c c r e d i t a t i o n  for the official r e p r e 

s e n t a t i o n  of the C o u n c i l .  Event u a l  i n s t r u c t i o n s  of the Council are 

u s u a l l y  f o r w a r d e d  to the A m b a s s a d o r  c o n c e r n e d  by the P e r m a n e n t  

R e p r e s e n t a t i o n  to the EC of the M e m b e r  State h o l d i n g  the P r e s i d e n 

cy (244) .

B e c a u s e  t h e  C o m m i s s i o n  c a r r i e s  m u c h  m o r e  w e i g h t  in C o m m u n i t y  e x 

t e rnal r e l a t i o n s  t h a n  t h e  Co u n c i l  (see s u b - c h a p t e r  2.2), it is in 

g e n e r a l  the H e a d  of D e l e g a t i o n  of t h e  C o m m i s s i o n ,  and not the A m 

b a s s a d o r  of the M e m b e r  St a t e  h o l d i n g  the P r e s i d e n c y ,  w h o  is r e g a r 

d e d  by t h i r d  S t a t e s  as the r e p r e s e n t a t i v e  of the C o m m u n i t y .  A 

s t r i k i n g  e x a m p l e  of this is w a s  g i v e n  in 1984» w h e n  th e  C o m m u n i t y  

e s t a b l i s h e d  o f f i c i a l  r e l a t i o n s  w i t h  the L e a g u e  of A r a b  S t a t e s :  It 

is th e  d e l e g a t i o n  of the C o m m i s s i o n  in T u n i s  (seat of the L e a g e ) , 

a n d  not t h e  e m b a s s y  of th e  M e m b e r  S t a t e  h o l d i n g  t h e  P r e s i d e n c y ,  

w h i c h  by mutu a l  a g r e e m e n t  w a s  o f f i c i a l l y  e n t r u s t e d  w i t h  the t a s k  

t o  m a i n t a i n  l i a i s o n  in T u n i s  b e t w e e n  t h e  C o m m u n i t y  a n d  the L e a 

gu e  (245).
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The C o m m u n i t y ' s  right of p a s s i v e  l e g a t i o n  is e x e r c i z e d  jointly 

by the C o m m i s s i o n  and the C o u n c i l .  By c o n t r a s t  to the usual p r a c 

tice of i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  the p r o c e d u r e s  a p p l i e d  are to 

a large e x t e n t  s i m i l a r  to th o s e  of p a s s i v e  l e g a t i o n  of States: B e 

fore p r o c e e d i n g  to the e s t a b l i s h m e n t  of a m i s s i o n ,  the r e s p e c t i v e  

t h i r d  State seeks the appro v a l  of C o m m i s s i o n  and C o u n c i l .  Since 

the host c o u n t r y  is B e l g i u m ,  d i p l o m a t i c  p r i v i l e g e s  and i m m u n i t i e s  

have to be g r a n t e d  by the B e l g i a n  a u t h o r i t i e s .  By v i r t u e  of A r t i c 

le 17 of the Protocol on the P r i v i l e g e s  and I m m u n i t i e s  of the E u 

r o p e a n  C o m m u n i t i e s  of 1965, t h e s e  p r i v i l e g e s  and i m m u n i t i e s  are 

g r a n t e d  a u t o m a t i c a l l y  w h e n  the m i s s i o n  is a c c r e d i t e d  (246). After 

the a p p r o v a l  of the Council and the C o m m i s s i o n ,  the t h i r d  State 

seeks formal " a g r é m e n t "  for the d e s i g n a t e d  head of m i s s i o n ,  w h i c h  

is g i v e n  j o i n t l y  by b o t h  i n s t i t u t i o n s  in the name of the " E u r o p e a n  

C o m m u n i t i e s " .  The f o r e i g n  head of m i s s i o n ,  w h i c h  is o f f i c i a l l y  a c 

c r e d i t e d  as " A m b a s s a d o r  to the E u r o p e a n  C o m m u n i t i e s " ,  p r e s e n t s  his 

c r e d e n t i a l s  s e p a r a t e l y  to b o t h  the P r e s i d e n t  of the C o m m i s s i o n  and 

the P r e s i d e n t  of the C o u n c i l  (247). T h i s  d o u b l e  a c c r e d i t a t i o n ,  

h o w e v e r  p a r t i c u l a r  it may be, d o e s  not s e e m  to ra i s e  any p a r t i c u 

lar p r o b l e m  in p r a c t i c e .

3.5. "Ad hoc" c o n t a c t s  w i t h  t h i r d  S t a t e s

A p a r t  f r o m  t h e  m o r e  or less f i r m l y  e s t a b l i s h e d  and i n s t i t u t i o n a 

li z e d  p r o c e d u r e s  d e a l t  w i t h  a b o v e ,  t h e r e  are n u m e r o u s  p r o c e d u r e s  

w h i c h  the C o m m u n i t y  i n s t i t u t i o n s  a p p l y  w h e n e v e r  t h e y  e n t e r  i n t o  

"ad hoc" c o n t a c t s  w i t h  the r e p r e s e n t a t i v e s  of t h i r d  S t a t e s  or i n 

t e r n a t i o n a l  o r g a n i z a t i o n s .  T h e s e  p r o c e d u r e  are e x t r e m e l y  v a r i o u s  

and it is n e i t h e r  p o s s i b l e  to g i v e  a full a c c o u n t  of.'them in th i s  

c o n t e x t  nor to e s t a b l i s h  a t y p o l o g y .  It is e v i d e n t ,  for i n s t a n c e ,  

t h a t  t h e r e  is l i t t l e  in c o m m o n  b e t w e e n  th e  p r o c e d u r e s  a p p l i e d  in 

r e s p e c t  to C o m m i s s i o n  p a r t i c i p a t i o n  in W e s t e r n  E c o n o m i c  S u m m i t s  

a r e  3 n d  t h o s e  a p p l i e d  w h e n  a f o r e i g n  H e a d  of S t a t e  is i n v i t e d  to 

s p e a k  b e f o r e  t h e  EP.

H o w e v e r ,  it is a g e n e r a l  c h a r a c t e r i s t i c  of all t h e s e  "ad hoc"
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c o n t a c t s  that the C o m m u n i t y  i n s t i t u t i o n s  m a i n t a i n  a c e r t a i n  m i n i 

m u m  of i n t e r - i n s t i t u t i o n a l  c o o p e r a t i o n  wh i c h  more or less follows 

the p a t t e r n s  set by the f i r m l y  e s t a b l i s h e d  and i n s t i t u t i o n a l i z e d  

p r o c e d u r e s .  In c ase of official visits of M e m b e r s  of the C o m m i s s i 

on in third c o u n t r i e s ,  for instance, the C o m m i s s i o n  u s u a l l y  i n 

forms the Council and the M e m b e r  S t ates a c c o r d i n g  to the follo w i n g  

p r o c e d u r e :  At least t w o  we e k s  in advan c e ,  the S e c r e t a r i a t  General 

of the C o m m i s s i o n  i n f o r m s  all P e r m a n e n t  R e p r e s e n t a t i o n s ,  p r i n c i 

p a l l y  that of the M e m b e r  State h o l d i n g  the P r e s i d e n c y ,  and the e m 

b a s s y  of the latter a b o u t  the p l a n n e d  visit. This is usually done 

by an oral s t a t e m e n t  in the C O R E P E R  and by a s u b s e q u e n t  telex which 

c o n t a i n s  all i n f o r m a t i o n s  a v a i l a b l e  on the o r g a n i z a t i o n  of the vi- 

sist, i n c l u d i n g  e v e n  such d e t a i l s  as the n u m b e r s  of the f l ights. 

T h e s e  i n f o r m a t i o n s  are later c o m p l e m e n t e d  by b r i e f i n g s  on the d e f i 

n i t i v e  p r o g r a m m e  of the visit (248). This d oes not m ean that the 

C o m m i s s i o n  seeks appro v a l  f r o m  the Council and the M e m b e r  St a t e s  

for the i n t e n d e d  visit, but t hat some kind of minimal c ode of good 

c o n d u c t  is r e s p e c t e d  as r e g a r d s  the p a r t i c i p a t i o n  of the i n s t i t u 

t i o n s  and the M e m b e r  S t a t e s  in all a s p e c t s  of C o m m u n i t y  e xternal 

r e l a t i o n s .  In a C o m m u n i t y  c o m p o s e d  of o p e n l y  c o m p e t i n g  i n s t i t u t i 

on s  and M e m b e r  S tates, the r e s p e c t  of such an u n w r i t t e n  c ode of 

c o n d u c t  is a c t u a l l y  a c o n d i t i o  sine qua non of the f u n c t i o n i n g  of 

the e n t i r e  EC s y s t e m  of f o r e i g n  a f f a i r s .
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P r e l i m i n a r y  remark: In c o n t r a s t  to the EC T r e aties, the various 

texts on w h i c h  EPC is b a s e d  c o n t a i n  several d e t a i l e d  p r o v i s i o n s  

r e g a r d i n g  the i n t e r a c t i o n  b e t w e e n  EPC and the EC. In this part we 

will only b r i e f l y  touch upon these p r o v i s i o n s  and their i m p l e m e n 

t ation, b e c a u s e  the i n t e r a c t i o n  b e t w e e n  EPC and the EC will be 

de a l t  with s e p a r a t e l y  in p art IV.

C h a p t e r  4: The d o m a i n  of the EPC s y s t e m  of f o r e i g n  a f f a i r s

U n l i k e  the E u r o p e a n  C o m m u n i t y ,  EPC does not c o n s t i t u t e  a t r e a t y -  

b a s e d  e n t i t y  un d e r  p u b l i c  i n t e r n a t i o n a l  law and has not b e e n  c o n 

f e r r e d  upon any j u r i s d i c t i o n a l  c o m p e t e n c e  by the C o m m u n i t y  M e m b e r  

S t a t e s  w h i c h  'founded' EPC in 1970: It e v o l v e d  step by step f r o m  a 

n u m b e r  of r e p o r t s ,  d e c l a r a t i o n s  an d  c o m m u n i q u é s  issu e d  f o l l o w i n g  

several m e e t i n g s  of the F o r e i g n  M i n i s t e r s  or H e a d s  of State or G o 

v e r n m e n t  of the EC M e m b e r  S t ates o ver the last t w e n t y  years. The 

m o s t  i m p o r t a n t  of the EPC p r i n c i p l e s  and p r o c e d u r e s  laid d own in 

th e s e  t e x t s  and a f e w  new f e a t u r e s  have b e e n  i n c o r p o r a t e d  in T i tle

III, A r t i c l e  30 of the SEA w h i c h  for the f i r s t  t i m e  has g i v e n  a 

t r e a t y  b a s i s  to EPC. H o w e v e r ,  all t h e s e  - c o m p a r e d  to the EC T r e a 

t i e s  - e x t r e m e l y  s u c c i n c t  t e x t s  f o r m  h a r d l y  m o r e  than a r o u g h  f r a 

m e w o r k  of g e n e r a l  ru l e s  g o v e r n i n g  EPC a c t i v i t y  and d o  not c o n f e r  

a ny s p e c i f i c  f o r e i g n  a f f a i r s  c o m p e t e n c e s  on EPC. Due to the a b s e n 

ce of such c o m p e t e n c e s ,  the d o m a i n  of the EPC s y s t e m  is o n l y  d e f i 

ned by the g e n e r a l  n a t u r e  of EPC, by the c o m m i t m e n t s  the t w e l v e  

M e m b e r  S t a t e s  h ave e n t e r e d  in r e s p e c t  to it and, f i n a l l y ,  by the 

s c o p e  of t h e i r  c o o p e r a t i o n  in EPC.

4.1. The n a t u r e  of EPC

The L u x e m b o u r g  (or " D a v i g n o n " )  R e p o r t ,  w h i c h  wa s  e s t a b l i s h e d  by



the F o r e i g n  M i n i s t e r s  of the EC M e m b e r  S t a t e s  in 1970 and w h i c h  

c o n s t i t u t e s  the f o u n d i n g  text of EPC, d e f i n e s  the " c o n c e r t a t i o n "  

or " c o o p e r a t i o n "  of the M e m b e r  States' G o v e r n m e n t s  in the field of 

f o r e i g n  p o l i c y  as the p r i m a r y  a i m  of EPC. This c o o p e r a t i o n ,  the 

L u x e m b o u r g  R e p o r t  f u r t h e r  states, has the f o l l o w i n g  o b j e c t i v e s :

"(a) To e n s u r e  g r e a t e r  mutual u n d e r s t a n d i n g  w i t h  r e s p e c t  to the 

m a j o r  i s s u e s  of i n t e r n a t i o n a l  p o l i t i c s ,  by e x c h a n g i n g  i n 

f o r m a t i o n  and c o n s u l t i n g  r e g u l a r l y ;

(b) To i n c r e a s e  th e i r  s o l i d a r i t y  by w o r k i n g  for a h a r m o n i z a t i o n  

of views, c o n c e r t a t i o n  of a t t i t u d e s  and joint a c t i o n  w h e n  

it a p p e a r s  f e a s i b l e  an d  d e s i r a b l e . "  (1).

The same o b j e c t i v e s  are laid d o w n  - w i t h  a l m o s t  the same w o r d s  - 

in the C o p e n h a g e n  R e p o r t  of 1973 (2). The c o m m i t m e n t  of the F o 

re i g n  M i n i s t e r s  to the o b j e c t i v e s  of EPC set out in the L u x e m b o u r g  

a n d  C o p e n h a g e n  R e p o r t s  is e x p l i c i t l y  r e n e w e d  in the L o n d o n  Re p o r t  

of 1991 (3). In the S o l e m n  D e c l a r a t i o n  on E u r o p e a n  U n i o n  of 1983, 

th e  H e a d s  of S t a t e  or G o v e r n m e n t  of th e  M e m b e r  S t a t e s  r e a f f i r m e d  

th e  o b j e c t i v e  "to s t r e n g t h e n  and d e v e l o p  E u r o p e a n  P o l i t i c a l  C o o p e 

r a t i o n  t h r o u g h  the e l a b o r a t i o n  and a d o p t i o n  of joint p o s i t i o n s  and 

jo i n t  a c t i o n ,  on the b a s i s  of i n t e n s i f i e d  c o n s u l t a t i o n s ,  in the 

a r e a  of f o r e i g n  p o l i c y "  (4).

T i t l e  III, A r t i c l e  30(1) of th e  S E A  d e s c r i b e s  the o b j e c t i v e  of 

EPC as b e i n g  that M e m b e r  S t a t e s  "shall e n d e a v o u r  j o i n t l y  to 

f o r m u l a t e  a n d  i m p l e m e n t  a E u r o p e a n  f o r e i g n  p o l i c y " .  T h e  t e r m  " E u 

r o p e a n  f o r e i g n  p o l i c y "  is not f u r t h e r  d e f i n e d  in T i t l e  III, b u t  

p a r a g r a p h  5 of t h e  P r e a m b l e  of the S E A  l ays d o w n  t h r e e  p r i n c i p l e s  

of M e m b e r  Sta t e s '  a c t i v i t y  on the i n t e r n a t i o n a l  s t a g e  w h i c h  c l e a r l y  

a p p l y  t o  EPC:

•

(1) "to a i m  at s p e a k i n g  e v e r  i n c r e a s i n g l y  w i t h  o n e  v o i c e  a n d  to  

act w i t h  c o n s i s t e n c y  an d  s o l i d a r i t y  in o r d e r  m o r e  e f f e c t i v e 

ly t o  p r o t e c t  its c o m m o n  i n t e r e s t s  a n d  i n d e p e n d e n c e " ;

(2) "to d i s p l a y  th e  p r i n c i p l e s  of d e m o c r a c y  a n d  c o m p l i a n c e  w i t h  

t h e  l a w  an d  w i t h  h u m a n  r i g h t s  to w h i c h  t h e y  a r e  a t t a c h e d " ;

(3) t o  " m a k e  t h e i r  ow n  c o n t r i b u t i o n  t o  t h e  p r e s e r v a t i o n  of In-
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te r n a t l o n a l  p e a c e  and s e c u r i t y  in a c c o r d a n c e  with the u n 

d e r t a k i n g  e n t e r e d  i nto by t h e m  w i t h i n  the f r a m e w o r k  of the 

U n i t e d  N a t i o n s  C h a r t e r " .

All this soun d s  m u c h  m ore a m b i t i o u s  than the o b j e c t i v e s  set out 

in the p r e v i o u s  texts, and A r t i c l e  30(1) of the SEA has a c t u a l l y  

for the first t ime r e c o g n i z e d  the c o n c e p t  of "a E u r o p e a n  foreign 

p o l i c y "  (5). Yet, w hen it c o m e s  to the me a n s  by w h i c h  this a m b i 

tious, t h o u g h  not f u r t h e r  defin e d ,  o b j e c t i v e  is to be pursued, the 

p r e v i o u s l y  e x i s t i n g  w o r d i n g  on the more c o n c r e t e  o b j e c t i v e s  of EPC 

r e a p p e a r s  in the SEA as well: In A r t i c l e  30(2)(a) of the SEA, the 

M e m b e r  S t a t e s  u n d e r t a k e  t o  i n f o r m  and c o n s u l t  e ach other "so as to 

e n s u r e  that th e i r  c o m b i n e d  i n f l u e n c e  is e x e r c i s e d  as e f f e c t i v e l y  

as p o s s i b l e  t h r o u g h  c o o r d i n a t i o n ,  the c o n v e r g e n c e  of their p o s i 

t i o n s  and the i m p l e m e n t a t i o n  of joint actio n " .  In ad d i t i o n ,  T i t l e

I, A r t i c l e  3(2) of the SEA e x p l i c i t l y  p r o v i d e s  that the i n s t i t u 

t i o n s  an d  b o d i e s  r e s p o n s i b l e  for EPC shall e x e r c i s e  th e i r  p o w e r s  

and j u r i s d i c t i o n  under the c o n d i t i o n s  and for the p u r p o s e s  laid 

d o w n  not o nly in T i t l e  III of the SEA, but a l s o  in the d o c u m e n t s  

r e f e r r e d  to in the t h i r d  p a r a g r a p h  of A r t i c l e  1 SEA, i.e. the L u 

x e m b o u r g ,  C o p e n h a g e n  and L o n d o n  R e p o r t s  and the S o l e m n  D e c l a r a t i o n  

on E u r o p e a n  Union.

The o b j e c t i v e s  of (1) mutual i n f o r m a t i o n ,  (2) mutual c o n s u l t a t i 

on, (3) c o n c e r t a t i o n  of a t t i t u d e s  and (4) joint a c t i o n  of the EC 

M e m b e r  S t a t e s  in the s p h e r e  of f o r e i g n  a f f a i r s  t h e r e f o r e  t h r e a d  

all th e  c o n s t i t u t i v e  t e x t s  of EPC. T h e s e  o b j e c t i v e s  m a k e  it a p p a 

r e n t  t h a t  EPC c o n s t i t u t e s  by n a t u r e  a s t r u c t u r e  of i n t e r g o v e r n m e n 

tal c o o p e r a t i o n  b e t w e e n  the EC M e m b e r  S t a t e s  w h i c h  is t o t a l l y  d i f 

f e r e n t  f r o m  th e  c o n s t i t u t i o n a l l y  i n t e g r a t e d  EC s t r u c t u r e .  T h i s  by 

c o n t r a s t  t o  the EC s y s t e m  p u r e l y  i n t e r g o v e r n m e n t a l  n a t u r e  is c o n 

f i r m e d  by o t h e r  c h a r a c t e r i s t i c s  of EPC:

By e s t a b l i s h i n g  EPC, the EC M e m b e r  S t a t e s  h ave not c r e a t e d  a new 

o r g a n i z a t i o n  u n d e r  p u b l i c  i n t e r n a t i o n a l  law, but h ave m e r e l y  

a g r e e d  on a set of a r r a n g e m e n t s  r e g a r d i n g  c o o p e r a t i o n  b e t w e e n  

t h e i r  g o v e r n m e n t s .  In the SEA, t h e s e  a r r a n g e m e n t s  have fo r  the 

f i r s t  t i m e  b e e n  e m b o d i e d  in an i n t e r n a t i o n a l  a g r e e m e n t .  Yet, w h i l e  

t h i s  c o d i f i c a t i o n  m a y  h a v e  t o  s ome e x t e n t  I n c r e a s e d  the b i n d i n g
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force of the arrangements (see sub-chapter 4.2.)« it has not alte

red EPC to an international organization: An essential characte

ristic of international organizations, the existence of proper de

cision-making powers, however limited they may be, in respect of 

Member States or non-Member States is still missing. It is also 

quite significant in this context that, like the previous texts, 

the SEA does not provide for a own budget of EPC: The costs of 

functioning of EPC continue to be borne by the Member States' go

vernments, more precisely by the Foreign Ministry of the Member 

State holding the Presidency (6).

In the c o n s t i t u t i v e  t e x t s  of EPC the M e m b e r  S t a t e s  have r e p e a 

t e d l y  e n t e r e d  e n g a g e m e n t s  in r e s p e c t  to the o b j e c t i v e s ,  the p r o c e 

d u r e s  an d  the i m p l e m e n t a t i o n  of t h e i r  c o o p e r a t i o n  in the s p h e r e  of 

f o r e i g n  p o l i c y .  By c o n t r a s t  to the EC h o w e v e r ,  M e m b e r  S t a t e s  have 

n e v e r  c o n f e r r e d  any legal c o m p e t e n c e  upon EPC an d  h ave n e v e r  t r a n s -  

f e r e d  an y  s o v e r e i g n t y  t o  EPC.

As a c o n s e q u e n c e  of the f act t h a t  EPC is not an e n t i t y  of its 

o w n  a n d  t h a t  it has not b e e n  e n d o w e d  w i t h  s p e c i f i c  c o m p e t e n c e s ,  the 

i n s t i t u t i o n s  a n d  p r o c e d u r e s  of EPC are m e r e l y  m e a n s  of c o o p e r a t i o n  

b e t w e e n  the M e m b e r  States' g o v e r n m e n t s  an d  d o  not c o n t a i n  any e l e 

m e n t s  of s u p r a n a t i o n a l i t y . T h e r e  is, for i n s t a n c e ,  no i n s t i t u t i o n  

in EPC w h ich, like t h e  C o m m i s s i o n  in the EC f r a m e w o r k ,  has an e x 

c l u s i v e  r i g h t  of i n i t i a t i v e  a n d  is t h e r e f o r e  in a p o s i t i o n  to c o m 

pel the M e m b e r  S t a t e s  to deal w i t h  i n c o n v e n i e n t  s u b j e c t s .  In EPC, 

M e m b e r  S t a t e s  c o n t i n u e  t o  e x e r c i s e  all t h e i r  c o m p e t e n c e s  in f o 

r e i g n  a f f a i r s  b y  t h e m s e l v e s .  For t h i s  r e a s o n  c o m m o n  p o s i t i o n s  and 

j o i n t  a c t i o n s  a g r e e d  on in EPC (e.g. d e c l a r a t i o n s  or d é m a r c h e s )  

a r e  o f f i c i a l l y  a l w a y s  t a k e n  in t h e  n a m e  of "the T w e l v e "  an d  n e v e r  

in t h e  n a m e  or on b e h a l f  of "EPC".

S i n c e  EPC r e s i d e s  on t h e  u n d e r t a k i n g  of all M e m b e r  S t a t e s  to 

c o o p e r a t e ,  d e c i s i o n s  in EPC can, as a m a t t e r  of p r i n c i p l e ,  o n l y  be 

a r r i v e d  at by c o n s e n s u s ,  n e v e r  by t h e  a p p r o v a l  of o n l y  a m a j o r i t y  

of t h e  " T w e l v e " .  In p r a c t i c e ,  a d i s s e n t i n g  M e m b e r  S t a t e  m a y  s o m e 

t i m e s  d e c i d e  not t o  b l o c k  t h e  a d o p t i o n  of a c o m m o n  p o s i t i o n  or not 

t o  p r e v e n t  a j o i n t  a c t i o n ,  d u e  t o  t h e  e x i s t e n c e  of a c e r t a i n  'so

cial* p r e s s u r e  a m o n g  t h e  T w e l v e  t o  a v o i d  d i v e r g e n t  p o s i t i o n s  and 

t o  a c t  t o g e t h e r  (7). A r t i c l e  3 0 ( 3 ) ( c )  of th e  S E A  e v e n  e x p l i c i t l y
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p r o v i d e s  that the M e m b e r  S t ates "shall, as far as p o s s i b l e ,  r e 

fr a i n  f r o m  i m p e n d i n g  the f o r m a t i o n  of a c o n s e n s u s  and the joint 

a c t i o n  w h i c h  this c o u l d  p r o d u c e " .  H o w e v e r ,  e v e n  in that case the 

d e c i s i o n  is t a k e n  by c o n s e n s u s  since the n o n - o b s t r u c t i v e  a t t i t u d e  

ta k e n  by the d i s s e n t i n g  M e m b e r  St a t e  is a c t u a l l y  e q u i v a l e n t  to a 

silent c o n s e n t .

The EPC's n a t u r e  is f u r t h e r  d e f i n e d  by the fact that its p e c u 

liar s p h e r e  of a c t i v i t y  is t h a t  of f o r e i g n  a f f a i r s .  It is true 

that the c o n s t i t u t i v e  te x t s  of EPC c o n t a i n  no p r e c i s e  d e f i n i t i o n  

of the s u b j e c t - m a t t e r s  of "political c o o p e r a t i o n "  and that EPC o c 

c a s i o n a l l y  a l s o  d e a l s  w i t h  m a t t e r s  w h i c h  fall o u t s i d e  of the s p h e 

re of f o r e i g n  a f f a i r s  s t r i c t l y  s p e a k i n g ,  such as, e.g., judicial 

c o o p e r a t i o n  b e t w e e n  the EC M e m b e r  S t a t e s  (8). Howev e r ,  the c o n s t i 

t u t i v e  t e x t s  of EPC c l e a r l y  f o c u s  on c o o p e r a t i o n  in m a t t e r s  of f o 

r e i g n  p o l i c y ,  an d  in p r a c t i c e  EPC a c t u a l l y  not o nly d e a l s  p r i m a r i 

ly w i t h  f o r e i g n  p o l i c y  q u e s t i o n s ,  but is a l s o  a l m o s t  c o m p l e t e l y  

m o n o p o l i z e d  by the F o r e i g n  M i n i s t e r s  and the d i p l o m a t i c  s e r v i c e s  

of the EC M e m b e r  States: As we will see b e l o w  ( c h a p t e r s  S and 6), 

the f u n c t i o n i n g  of EPC r e s i d e s  on the m a i n t e n a n c e  of the p r o c e d u 

ral " a c q u i s "  of EPC by d i p l o m a t s  of the M e m b e r  States, and d e c i s i 

ons are u s u a l l y  p r e p a r e d  on v a r i o u s  l e vels by d i p l o m a t s ,  t a k e n  by 

t he F o r e i g n  M i n i s t e r s  and i m p l e m e n t e d  by F o r e i g n  M i n i s t e r s  or s e 

nior d i p l o m a t s  t h r o u g h  d i p l o m a t i c  means.

This m o n o p o l i z a t i o n  of EPC by the d i p l o m a t i c  m a c h i n e r i e s  of the 

M e m b e r  S t a t e s  i m p r i n t s  a l s o  the 'style' of EPC a c t i v i t y :  The m a i n 

t e n a n c e  of c o n f i d e n t i a l i t y  on EPC p r o c e e d i n g s  and in p a r t i c u l a r  on 

d i v e r g e n c i e s  b e t w e e n  M e m b e r  S t a t e s  is one of t h e  b a s i c  r u l e s  of 

EPC an d  it has e v e n  b e e n  e x p l i c i t l y  laid d o w n  in the L o n d o n  R e 

p o r t  (9). D u e  t o  the t r a d i t i o n a l  s e l f - d i s c i p l i n e  of d i p l o m a t s  as 

r e g a r d s  r e l a t i o n s  w i t h  the p u b l i c ,  it o n l y  rar.eVy h a p p e n s  that 

t h i s  b a s i c  r u l e  is v i o l a t e d .  In a d d i t i o n ,  p u b l i c  s t a t e m e n t s  of EPC 

are u s u a l l y  d r a f t e d  very d i s c r e e t l y  an d  o f t e n  d e p r i v e d  of any m o r e  

p r e c i s e  i n d i c a t i o n  on c o m m o n  p o s i t i o n s  or jo i n t  a c t i o n s  of the 

T w e l v e .  In t h i s  r e s p e c t ,  EPC c o m e s  very n ear t o  th e  s e c r e t  " c a b i 

net d i p l o m a c y "  of E u r o p e a n  g o v e r n m e n t s  d u r i n g  t h e  18th an d  19th 

c e n t u r i  e s .
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P e r f e c t l y  in line w ith t r a d i t i o n a l  d i p l o m a t i c  b e h a v i o u r  is al s o  

the fact t hat in the v a r i o u s  b o d i e s  of EPC any kind of v o t i n g  is 

s t r i c t l y  a v o i d e d :  If a c o n s e n s u s  can be reached, it e m e r g e s  as a 

r e s u l t  of one or several "tours de t a b l e "  in w h i c h  the p a r t i c i p a 

ting d i p l o m a t s  e x p l a i n  one a f t e r  the o t h e r  the p o s i t i o n s  of their 

g o v e r n m e n t s  and try to a g r e e  on a c o m m o n  p o s i t i o n  (10).

B e i n g  c o n d u c t e d  by d i p l o m a t s  for d i p l o m a t s  with d i p l o m a t i c  m e a n s  

and in d i p l o m a t i c  ma n n e r ,  EPC may t h e r e f o r e  be d e s c r i b e d  as an e s 

s e n t i a l l y  d i p l o m a t i c  f o r m  of i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  in the 

s p h e r e  of f o r e i g n  a f f a i r s .

H o w e v e r ,  d i p l o m a t i c  c o o p e r a t i o n  In the f r a m e w o r k  of EPC can for 

at least t h r e e  r e a s o n s  not s i m p l y  be e q u a t e d  w i t h  o t her, m o r e  t r a 

d i t i o n a l  f o r m s  of d i p l o m a t i c  c o o p e r a t i o n  s uch as c o o p e r a t i o n  in 

the f r a m e w o r k  of state a l l i a n c e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s :

(1) EPC is a p a r t i c u l a r l y  i n t e n s e  f o r m  of d i p l o m a t i c  c o o p e r a 

tion: D u r i n g  the last ye a r s  ( 1 9 8 7 - 1 9 9 0 ) ,  some 150 to 200 

m e e t i n g s  of the v a r i o u s  EPC b o d i e s  w e r e  h e l d  a n n u a l l y .  In, 

a d d i t i o n  the A m b a s s a d o r s  of the T w e l v e  met m o r e  or less 

r e g u l a r l y ,  t o g e t h e r  w i t h  o f f i c i a l s  of the EC C o m m i s s i o n ,  

in t h i r d  c o u n t r i e s  or at i n t e r n a t i o n a l  o r g a n i z a t i o n s  and 

c o n f e r e n c e s .  In a d d i t i o n ,  th e  e x c h a n g e  of i n f o r m a t i o n  on 

the level of the T w e l v e ' s  F o r e i g n  M i n i s t r i e s  and on that

of t h e i r  E m b a s s i e s  in t h i r d  c o u n t r i e s  has m o r e  and m o r e  i n 

c r e a s e d :  By w a y  of the p r o t e c t e d  "C O R E U "  t e l e x  n e t w o r k ,  the 

" T w e l v e ' s "  F o r e i g n  M i n i s t r i e s  a n d  the C o m m i s s i o n  a r e  now 

e x c h a n g i n g  s ome 1 0 .000 to 12.000 c o n f i d e n t i a l  t e l e g r a m s  per 

y ear (11). D u e  t o  t h e s e  v e r y  I n t e n s e  c o n s u l t a t i o n  a n d  I n f o r 

m a t i o n  e x c h a n g e  m e c h a n i s m s ,  th e  d i p l o m a t s  of the T w e l v e  have 

b e c o m e  m o r e  a n d  m o r e  ' s o c i a l i z e d 1 or e v e n  'E u r o p e a n i z e d 1 , 

not o n l y  in r e s p e c t  to t h e i r  w o r k i n g  s t y l e s ,  bu t  a l s o  1n 

t h e i r  p e r c e p t i o n  of f o r e i g n  p o l i c y  m a t t e r s  (12).

(2) EPC is a p a r t i c u l a r l y  s o p h i s t i c a t e d  f o r m  of d i p l o m a t i c  c o 

o p e r a t i o n :  In o r d e r  t o  e x t e n d  t h e  c o n s e n s u s - b u 1 l d i n g  p r o c e s s  

of EPC a n d  to i m p r o v e  its c a p a c i t y  t o  m e e t  t h e  e x t e r n a l
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c h a l l e n g e s ,  the M e m b e r  Stat e s  have g r a d u a l l y  e s t a b l i s h e d  a 

c o m p l e x  and s o p h i s t i c a t e d  s t r u c t u r e  of b o d i e s  and p r o c e d u 

res. At p r e s e n t ,  up to 25 d i f f e r e n t  b o d i e s  are more or less 

r e g u l a r l y  i n v o l v e d  in the c o o p e r a t i o n  process: the EPC S e 

c r e t a r i a t ,  a r o u n d  20 W o r k i n g  Groups, the G r o u p  of C o r r e s p o n 

dents, the Political C o m m i t t e e ,  the c o n f e r e n c e  of Foreign 

M i n i s t e r s  ("Mi n i s t e r i a l  M e e t i n g s " )  and, on the highest level 

and o u t s i d e  of the EPC f r a m e w o r k  s t r i c t l y  s p e a k i n g  (see 

c h a p t e r  7), the E u r o p e a n  Counc i l .  Apart f r o m  the regular 

c o n s u l t a t i o n  a n d  i n f o r m a t i o n  e x c h a n g e  p r o c e d u r e s  b e t w e e n  the 

F o r e i g n  M i n i s t r i e s  and b e t w e e n  the E m b a s s i e s ,  the T w elve h a 

ve a l s o  d e v e l o p e d  a set of p r o c e d u r e s  for " a s s o c i a t i n g "  the 

EP, c r i s i s  m a n a g e m e n t  m e c h a n i s m s ,  p r o c e d u r e s  for c o o p e r a t i o n  

in i n t e r n a t i o n a l  f ora and, m o s t  i m p o r t a n t ,  a c o n s i d e r a b l e  

s e r i e s  of d i f f e r e n t  and f l e x i b l e  p r a c t i c e s  as r e g a r d s  r e l a 

t i o n s  with t h i r d  c o u n t r i e s ,  r a n g i n g  f r o m  simple "ad hoc" 

c o n t a c t s  with i n d i v i d u a l  c o u n t r i e s  to " s t r u c t u r e d "  d i a l o g u e s  

w i t h  g r o u p s  of State (see c h a p t e r  6).

(3) EPC is b a s e d  on the i n t e g r a t e d  s y s t e m  f o r m e d  by the EC: EPC 

has not o n l y  been f o u n d e d  by the M e m b e r  S t ates of the EC, 

but a l s o  f r o m  the b e g i n n i n g  its a i m  has b e e n  to e s t a b l i s h  a 

c o o p e r a t i o n  "in the s p e c i f i c a l l y  p o l i t i c a l  s phere" w h i c h  

s h o u l d  c o r r e s p o n d  to "the c o m m o n  p o l i c i e s  i n t r o d u c e d  or a l 

r e a d y  in f o r c e "  in the f r a m e w o r k  of the EC (13). In t h i s  

sense, EPC has b e e n  c r e a t e d  and d e v e l o p e d  as a c o m p l e m e n t a 

ry s t r u c t u r e  to the e x i s t i n g  EC system. This c o m p l e m e n t i n g  

f u n c t i o n  in r e s p e c t  to the i n t e g r a t e d  EC s t r u c t u r e  not on l y  

e x p l a i n s  wh y  EPC has b e c o m e  such an i n t e n s e  and s o p h i s t i c a 

ted f o r m  of i n t e r g o v e r n m e n t a l  c o o p e r a t i o n ,  but is a l s o  the 

b a s i s  of the E P C ’s role and w e i g h t  as an i n t e r n a t i o n a l  a c 

tor: A l t h o u g h  EPC is de j ure not " c a r r y i n g  the l u g g a g e  of 

the C o m m u n i t y " ,  the c o m m o n  p o s i t i o n s  and joint a c t i o n s  of 

the T w e l v e  ar e  a c t u a l l y  p e r c e i v e d  by m o s t  of th e  t h i r d  c o u n 

t r i e s  as t h o s e  of the EC (14). The c r e d i b i l i t y  an d  t h e  p o w e r  

of EPC in i n t e r n a t i o n a l  r e l a t i o n s  rest, in fact, on the
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a c h i e v e m e n t s  and the c o n t i n u i t y  of the EC's i n t e g r a t i o n  p r o 

c e s s  (15).

P u t t i n g  t o g e t h e r  the v a r i o u s  c h a r a c t e r i s t i c s  of EPC m e n t i o n e d  a b o 

ve, the n a t u r e  of EPC may c o n s e q u e n t l y  be d e f i n e d  as a p a r t i c u l a r 

ly i n t e n s e  and s o p h i s t i c a t e d  f o r m  of c o n s e n s u s - b a s e d  d i p l o m a t i c  

i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  w h i c h  is b a s e d  on and c o m p l e m e n t a r y  

to the i n t e g r a t e d  s y s t e m  of the EC.

4.2. The c o m m i t m e n t s  e n t e r e d  by the T w e l v e

Du e  to t h e  a b s e n c e  of a s u p r a n a t i o n a l  c o n s t i t u t i o n a l  f r a m e w o r k  

like that of the EC, the i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  s t r u c t u r e  

of EPC e x c l u s i v e l y  re s t s  on a set of c o m m i t m e n t s  the t w e l v e  EC 

M e m b e r  S t a t e s  h a v e  e n t e r e d  in r e s p e c t  t o  t hat c o o p e r a t i o n .  In T i 

tle III of the SEA ( " T r e a t y  p r o v i s i o n s  on E u r o p e a n  C o o p e r a t i o n  in 

the spher*e of f o r e i g n  p o l i c y " )  the c o m m i t m e n t s  of the EC M e m b e r  

S t a t e s  in r e s p e c t  to EPC h ave b e e n  put on a t r e a t y  b a s i s  for the 

fi r s t  time. A r t i c l e  30(1) S E A  e x p l i c i t l y  s t a t e s  t h a t  the "High 

C o n t r a c t i n g  P a r t i e s "  are " m e m b e r s  of th e  E u r o p e a n  C o m m u n i t y " ,  t h e 

r e w i t h  u n d e r l i n i n g  t h a t  t h e s e  c o m m i t m e n t s  ar e  e n t e r e d  by the EC 

M e m b e r  Sta t e s .  T h e  r e s p e c t i v e  p r o v i s i o n s  ca n  be d i v i d e d  i n t o  f o u r  

b a s i c  c o m m i t m e n t s :

A. T h e  c o m m i t m e n t  t o  the a i m  of a E u r o p e a n  f o r e i g n  p o l i c y :

- t o  " e n d e a v o u r  J o i n t l y  to f o r m u l a t e  a n d  i m p l e m e n t  a E u r o p e a n  f o 

r e i g n  p o l 1 c y M ( A r t i c l e  30(1) SEA).

B. Th e  c o m m i t m e n t  to p r i o r  i n f o r m a t i o n  a n d  c o n s u l t a t i o n :

- to " i n f o r m  a n d  c o n s u l t  e a c h  o t h e r  on an y  f o r e i g n  p o l i c y  m a t t e r s  

of g e n e r a l  i n t e r e s t  so as t o  e n s u r e  t h a t  t h e i r  c o m b i n e d  i n f l u 

e n c e  is e x e r c i s e d  as e f f e c t i v e l y  as p o s s i b l e  t h r o u g h  c o o r d i n a 

ti o n ,  th e  c o n v e r g e n c e  of t h e i r  p o s i t i o n s  a n d  t h e  I m p l e m e n t a -
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t i o n  of joint a c t i o n "  (Arti c l e  30(2)(a) SEA);

- to c o n s u l t  e ach ot h e r  b e f o r e  d e c i d i n g  "on their final posit i o n "  

( A r t i c l e  30(2)(b) S E A ) .

C. The c o m m i t m e n t  to d e v e l o p  c o m m o n  p o s i t i o n s :

- to " ensure that c o m m o n  p r i n c i p l e s  and o b j e c t i v e s  are g r a d u a l l y  

d e v e l o p e d  an d  d e f i n e d "  in o r d e r  to i n c r e a s e  the " c a p a c i t y  for 

joint a c t i o n "  (s e c o n d  s u b - p a r a g r a p h  of A r t i c l e  30(2)(b) SEA);

- to " e n d e a v o u r  to a d o p t  c o m m o n  p o s i t i o n s  on the s u b j e c t s  c o v e 

red by t his T i t l e "  in i n t e r n a t i o n a l  i n s t i t u t i o n s  and at i n t e r 

national c o n f e r e n c e s  ( A r t i c l e  30(7)(a) SEA).

D. The c o m m i t m e n t  t o  c o h e s i o n  and s o l i d a r i t y :

- to t ake "full a c c o u n t  of the p o s i t i o n s  of the ot h e r  p a r t n e r s "  

and to "give due c o n s i d e r a t i o n  to the d e s i r a b i l i t y  of a d o p t i n g  

and i m p l e m e n t i n g  c o m m o n  E u r o p e a n  p o s i t i o n s "  in a d o p t i n g  national 

p o s i t i o n s  and national m e a s u r e s  ( f irst s u b - p a r a g r a p h  of A r t i c l e  

3 0 ( 2 ) ( b ) ;

- to a c c e p t  t hat "the d e t e r m i n a t i o n  of c o m m o n  p o s i t i o n s "  c o n s t i 

tu t e s  "a p o i n t  of r e f e r e n c e "  for national p o l i c i e s  (third sub- 

p a r a g r a p h  of A r t i c l e  3 0 ( 2 ) ( c )  SEA);

- to " e n d e a v o u r  to a v o i d  any a c t i o n  or p o s i t i o n  w h i c h  i m p a i r s  

t h e i r  e f f e c t i v e n e s s  as a c o h e s i v e  f o r c e  in i n t e r n a t i o n a l  r e l a 

t i o n s  or w i t h i n  i n t e r n a t i o n a l  o r g a n i z a t i o n s "  ( A r t i c l e  30( 2 ) ( d )  

SEA);

- t o  r e f r a i n »  "as far as p o s s i b l e " ,  f r o m  " i m p e n d i n g  the f o r m a t i o n  

of a c o n s e n s u s  an d  the j o i n t  a c t i o n  w h i c h  t h i s  c o u l d  p r o d u c e "  

in o r d e r  t o  " e n s u r e  the sw i f t  a d o p t i o n  of c o m m o n  p o s i t i o n s  a n d  

t he i m p l e m e n t a t i o n  of jo i n t  a c t i o n "  ( A r t i c l e  3 0 ( 3 ) (c) SEA);

- t o  "take full a c c o u n t  of p o s i t i o n s  a g r e e d  in E u r o p e a n  P o l i t i c a l  

C o o p e r a t i o n "  w h e n  p a r t i c i p a t i n g  in i n t e r n a t i o n a l  i n s t i t u t i o n s  

a n d  at i n t e r n a t i o n a l  c o n f e r e n c e s  in w h i c h  not all th e  H i g h  C o n 

t r a c t i n g  P a r t i e s  p a r t i c i p a t e  ( A r t i c l e  3 0 ( 7 ) ( b )  SEA).
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t u t i v e  t e x t s  of EPC, i.e. in the L u x e m b o u r g ,  C o p e n h a g e n  an d  London 

R e p o r t s  and in the S o l e m n  D e c l a r a t i o n  of S t u t t g a r t .  The only major 

i n n o v a t i o n  is the w o r d i n g  used in r e s p e c t  to the fi r s t  and most 

general c o m m i t m e n t :  A r t i c l e  30(1) SEA has for the fi r s t  t ime r e c o 

g n i z e d  the c o n c e p t  of a " E u r o p e a n  f o r e i g n  p o l i c y " .  In the p r e v i o u s  

t e x t s  the M e m b e r  S t a t e s  had o nly c o m m i t t e d  t h e m s e l v e s  to " c o o p e r a 

t i o n "  or " c o o r d i n a t i o n "  in the f i e l d  of f o r e i g n  pol i c y ,  and the 

m o s t  'advanced* t e r m  u sed had b e e n  that of a " c o o r d i n a t e d  f o r e i g n  

p o l i c y "  in the S o l e m n  D e c l a r a t i o n  on E u r o p e a n  Union of 1983 (16). 

H o w e v e r ,  the s i g n i f i c a n c e  of this new w o r d i n g  s h o u l d  not be o v e r 

e s t i m a t e d :  The n o t i o n  of a " E u r o p e a n  f o r e i g n  p o l i c y " ,  w h i c h  is 

not f u r t h e r  d e f i n e d  in the SEA, is at least as va g u e  as it is a m 

b i t i o u s ,  a n d  in the n e g o t i a t i o n s  on the SEA the m o r e  c o m m i t t i n g  

t e r m  " c o m m o n  f o r e i g n  p o l i c y " ,  p r o p o s e d  by G e r m a n y  and Italy, was 

at t h e  en d  d e l i b e r a t e l y  a v o i d e d  (17).

It is e v i d e n t  t hat the s t r e n g t h  of EPC as an i n t e r n a t i o n a l  a c t o r  

l a r g e l y  d e p e n d s  on the e x t e n t  in w h i c h  the c o m m i t m e n t s  of the M e m 

ber S t a t e s  l aid d o w n  in th e  S E A  a r e  b i n d i n g  a n d / o r  (at least) r e s 

p e c t e d  by the M e m b e r  St a t e s .  B e c a u s e  of the p a r t i c u l a r  i m p o r t a n c e  

of t h e s e  c o m m i t m e n t s  in an i n t e r g o v e r n m e n t a l  s t r u c t u r e  like EPC, 

we will deal m o r e  in detail w i t h  b o t h  the p r o b l e m  of (a) t h e i r  

b i n d i n g  f o r c e  a n d  t h a t  of (b) t h e i r  r e s p e c t  by th e  M e m b e r  States:

(a) T h e  b i n d i n g  f o r c e  of th e  c o m m i t m e n t s

B e f o r e  t h e  e n t r y  I n t o  f o r c e  of th e  SEA, t h e  c o m m i t m e n t s  of the 

EC M e m b e r  S t a t e s  in EPC w e r e  p u r e l y  p o l i t i c a l  c o m m i t m e n t s  in f o r m  

of i n t e r g o v e r n m e n t a l  a r r a n g e m e n t s  on a c e r t a i n  c o d e  of c o n d u c t  in 

EPC. Th e  f a c t  t h a t  t h i s  c o d e  of c o n d u c t ,  w h e n  still l a c k i n g  a l e 

gal b a s i s ,  wa s  a l r e a d y  s t r o n g  e n o u g h  t o  r e n d e r  p o s s i b l e  t h e  d e v e 

l o p m e n t  of m o s t  of E P C ' s  p r e s e n t  "acquis'*, s h o w s  t h a t  the p o l i 

tical b i n d i n g  f o r c e  of t h e  M e m b e r  S t a t e s  c o m m i t m e n t s  1s c o n s i d e 

r a b l e  (18). As e a r l y  as 1977 t h e  B e l g i a n  F o r e i g n  M i n i s t e r  H e n r y  

S i m o n e t  f e l t  h i m s e l f  in a p o s i t i o n  t o  s t a t e  b e f o r e  t h e  EP t h a t  1n 

E P C  "a k i n d  of u n w r i t t e n  l a w  has d e v e l o p e d  a m o n g  t h e  M e m b e r  S t a 

tes. T h e r e  a r e  no p e n a l t i e s  a t t a c h e d ,  of c o u r s e ,  b u t  t h e r e  is ta-
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eft r e c o g n i t i o n  of a rule w h i c h  may be b r o k e n  f r o m  t ime to time 

b ut w h i c h  n e v e r t h e l e s s  e x i s t s "  (19).

Title III of the SEA has gi v e n  a legal status to the c o m m i t m e n t s  

of the T w e l v e  in EPC. H o w e v e r ,  a l t h o u g h  they are now c o d i f i e d  in 

an i n t e r n a t i o n a l  a g r e e m e n t ,  the s t r e n g t h  of t h e s e  o b l i g a t i o n s  is 

c o n s i d e r a b l y  a t t e n u a t e d  by their w o r d i n g  (20). The r e s p e c t i v e  p r o 

visions, w h i c h  we have c i t e d  above, are in fact a s t r i k i n g  c o l l e c 

t ion of vague t e r m s  and r e s e r v a t i o n s ,  such as "to e n d e a v o u r " ,  " g e 

neral i n t e r e s t " ,  " c o n v e r g e n c e  of p o s i t i o n s " ,  "as e f f e c t i v e l y  as 

p o s s i b l e " ,  "to i n c r e a s e " ,  "to t a k e  full a c c o u n t  of", "due c o n s i d e 

ra t i o n " ,  " d e s i r a b i l i t y " ,  "point of r e f e r e n c e "  and "as far as p o s 

sible". Any c o m m i t m e n t  to p u r s u e  u n c o n d i t i o n a l l y  c e r t a i n  o b j e c t i 

ves or to a b s t a i n  d e f i n i t i v e l y  f r o m  c e r t a i n  kinds of national a c 

t i o n s  is o b v i o u s l y  a v o i d e d .  The r a t h e r  n o n c o m m i t t a l  w o r d i n g  used 

in T i t l e  III Sea b e c o m e s  p a r t i c u l a r l y  a p p a r e n t  if it is c o m p a r e d  

w i t h  the s t r i n g e n c y  of A r t i c l e  5 EEC T r e a t y  w h i c h  s t i p u l a t e s  that 

M e m b e r  S t a t e s  "shall t ake all a p p r o p r i a t e  m e a s u r e s ,  w h e t h e r  g e n e 

ral or p a r t i c u l a r ,  to e n s u r e  f u l f i l m e n t  of the o b l i g a t i o n s  a r i s i n g  

out of this- T r e a t y "  and " a b s t a i n  f r o m  any m e a s u r e  w h i c h  c o u l d  j e o 

p a r d i z e  the a t t a i n m e n t  of the o b j e c t i v e s  of this T r e a t y " .  It may 

a l s o  be r e c a l l e d  here (see General i n t r o d u c t i o n )  t hat p u r s u a n t  to 

A r t i c l e  3 1 SEA, EPC p r o v i s i o n s  ar e  e x c l u d e d  f r o m  r e v i e w  by th e  ECJ 

w h i c h  is a c l e a r  e v i d e n c e  of the M e m b e r  Stat e s  a v e r s i o n  to any 

'j u d i c i a l i z a t i o n • an d  judicial 1c o m m u n i t a r l z a t i o n ' of EPC p r o c e e -  

di n g s .

B e c a u s e  of th e  n o n c o m m i t t a l  c h a r a c t e r  of the SEA p r o v i s i o n s ,  it 

has b e e n  a r g u e d  t h a t  the c o m m i t m e n t s  e n t e r e d  by th e  EC M e m b e r  S t a 

t e s  in T i t l e  III a r e  a c t u a l l y  n o t h i n g  m o r e  than d e c l a r a t i o n s  of 

i n t e n t i o n  and, as a r e s u l t ,  d o  not c r e a t e  an y  o b l i g a t i o n s  f o r  the 

" H i g h  C o n t r a c t i n g  P a r t i e s "  (21). H o w e v e r ,  t h i s  a s s e s s m e n t  u n d e r e s 

t i m a t e s  b o t h  the legal a n d  the p o l i t i c a l  c h a r a c t e r  of t h o s e  c o m 

m i t m e n t s :

It has c e r t a i n l y  to be a c k n o w l e d g e d  t h a t  th e  o b l i g a t i o n s  of t h e  

EC M e m b e r  S t a t e s  laid d o w n  in T i t l e  III SE A  ar e  d e f i n e d  w i t h  such 

a lack of p r e c i s i o n  t h a t  in p r a c t i c e  it w o u l d  b e  a l m o s t  i m p o s s i b l e  

to e s t a b l i s h  an I n f r i n g e m e n t  of t h o s e  o b l i g a t i o n s  (22). Yet, it 

h a s  r i g h t l y  b e e n  o b s e r v e d  t h a t  m a n y  i m p o r t a n t  i n t e r n a t i o n a l  a g r e e 
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m e n t s ,  w h i c h  h ave s h a p e d  i n t e r n a t i o n a l  r e l a t i o n s ,  c o n t a i n  p r o v i 

si o n s  with a s i m i l a r  d u b i o u s  legal value, an d  t hat e v e n  c l a u s e s  

as g eneral as t h o s e  e n v i s a g e d  in T i 1 1e III SEA 1 i m i t , at 1 ea s t  

f o r m a l l y ,  the f r e e d o m  of a c t i o n  of the p a r t i e s  and c r e a t e  the ob- 

1 igat ion to act in good f a i t h  (23). T h e r e  can be no doubt, that 

the c o m m i t m e n t s  of the SE A ' s  H i g h  C o n t r a c t i n g  Parti e s ,  h o w e v e r  v a 

g u e  t h e y  may be, h ave in p r i n c i p l e  the same legal s t atus a n d  the 

same legal b i n d i n g  f o r c e  as, for e x a m p l e ,  the o b l i g a t i o n s  laid 

d o w n  for the p a r t i e s  un d e r  the N o r t h  A t l a n t i c  T r e a t y  or u n der 

GATT. H o w e v e r ,  Ti t l e  III d oes not p r o v i d e  for any e n f o r c e m e n t  m e 

c h a n i s m s ,  an d  f o r  p o l i t i c a l  r e a s o n s  it is d i f f i c u l t  to i m a g i n e  

that in c a s e  of an i n f r i n g e m e n t  of the c o m m i t m e n t s  laid d o w n  in 

T i t l e  III one or several of the T w e l v e  ma y  h ave r e c o u r s e  to s a n c 

t i o n s  p r o v i d e d  for u n d e r  g eneral p u b l i c  i n t e r n a t i o n a l  law.

F r o m  a p o l i t i c a l  p o i n t  of v i e w  e v e n  such a v a g u e  c o m m i t m e n t  as 

t h a t  "to e n d e a v o u r  j o i n t l y  to f o r m u l a t e  and i m p l e m e n t  a E u r o p e a n  

F o r e i g n  P o l i c y "  ( A r t i c l e  30(1) SEA) is a r a t h e r  s t r o n g  one s i n c e  

it r e c o g n i z e s  in f o r m  of a t r e a t y  p r o v i s i o n ,  i.e. in the m o s t  s o 

lemn a n d  c o m m i t t i n g  f o r m  p o s s i b l e  in i n t e r n a t i o n a l  r e l a t i o n s ,  a 

c o m m o n  o b j e c t i v e  of the EC M e m b e r  S t a t e s  (24). It is true, the 

w o r d i n g  of t h e  c o m m i t m e n t s  l aid d o w n  in T i t l e  III SEA l e a v e s  an 

e x t r e m e l y  g r e a t  m a r g i n  of d i s c r e t i o n  t o  the S E A ' s  p a r t i e s .  Yet, 

b e c a u s e  of th e  p o l i t i c a l  s i g n i f i c a n c e  of a n o w  t r e a t y - b a s e d  c o d e  

of c o n d u c t  in EPC, th e  p o l i t i c a l  c o s t s  e v e n  of v i o l a t i n g  o n l y  the 

'spirit' of t h i s  c o d e  are no w  h i g h e r  t h a n  in t h e  p r e - S E A  era. In 

t h i s  s e nse, t h e  S E A  has a l s o  i n c r e a s e d  t o  s o m e  e x t e n t  the a l r e a d y  

e x i s t i n g  p o l i t i c a l  b i n d i n g  f o r c e  of t h i s  c o d e  o f  c o n d u c t .

On t h e  b a s i s  of t h e  p r e v i o u s  o n e  ma y  c o n c l u d e  t h a t  d u e  t o  t h e  

e x t r e m e l y  v a g u e  c h a r a c t e r  of t h e  o b l i g a t i o n s  l a i d  d o w n  a n d  t o  the 

lack of e f f i c i e n t  legal e n f o r c e m e n t  m e c h a n i s m s  In EPC, t h e  p o l i t i 

cal b i n d i n g  f o r c e  of t h e  c o m m i t m e n t s  e n t e r e d  by t h e  EG M e m b e r  S t a 

t e s  in EPC c e r t a i n l y  by far p r e v a i l s  o v e r  t h e i r  legal b i n d i n g  f o r 

ce.

(b) T h e  r e s p e c t  of t h e  c o m m i t m e n t s  by t h e  T w e l v e
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the EC M e m b e r  S t a t e s  in EPC is p r i m a r i l y  of a po l i t i c a l  nature 

m e a n s  that the r e s p e c t  of those c o m m i t m e n t s  d e p e n d s  largely on 

the pol i t i c a l  will of each of the T w e l v e  to h o nour the o b l i g a t i 

ons. This pol i t i c a l  will i n e v i t a b l y  o s c i l l a t e s  in f u n c t i o n  of the 

b a l a n c e  of a d v a n t a g e s  and d i s a d v a n t a g e s  as p e r c e i v e d  f rom the 

p o i n t  of view of national interest.

(1) The a d v a n t a g e  of c o l l e c t i v e  d i p l o m a c y :

It is e v i d e n t  that the c o l l e c t i v e  p o l itical w e i g h t  of the T w e l 

ve in i n t e r n a t i o n a l  r e l a t i o n s  is by far s u p e r i o r  to that of 

w h i c h  e a c h  of t h e m  has i n d i v i d u a l l y .  This is not only true in 

r e l a t i o n s  w i t h  i n d i v i d u a l  t h i r d  c o u n t r i e s ,  but a l s o  as r e g a r d s  

m u l t i l a t e r a l  fora, in w h i c h  t o d a y  an I n c r e a s i n g  n u m b e r  of i m 

p o r t a n t  i n t e r n a t i o n a l  q u e s t i o n s  are t r e a t e d .  EPC g r o u p  d i p l o m a 

cy p r e v e n t s  the m a r g i n a l i z a t i o n  of i ndividual M e m b e r  S t a t e s  and 

r e d u c e s  the p o s s i b i l i t y  of i n t e r n a t i o n a l  b a r g a i n i n g  p r o c e s s e s  

(e.g., a m o n g  the s u p e r p o w e r s  or in t h e  UN f r a m e w o r k )  p r o d u c i n g  

o u t c o m e s  w h i c h  a d v e r s e l y  a f f e c t  the EC M e m b e r  States. In a d d i 

tion, EPC has o p e n e d  to the T w e l v e  the p o s s i b i l i t y  of a g r o u p -  

t o - g r o u p  i n t e r - r e g i o n a l  d i p l o m a c y  (e.g., in r e l a t i o n s  w i t h  the 

A S E A N  c o u n t r i e s  and the L e a g u e  of A r a b  States) w h i c h  is b e c o 

m i n g  m o r e  an d  m o r e  i m p o r t a n t  in i n t e r n a t i o n a l  r e l a t i o n s  (25).

(2) The a d v a n t a g e  of p o l i t i c a l  r e p r e s e n t a t i o n  and i n s t r u m e n t a -  

l i z a t i o n  of t h e  EC:

As a c o m p l e m e n t a r y  s t r u c t u r e  of the EC, EPC m a k e s  it p o s s i b l e  

f or th e  EC M e m b e r  S t a t e s  to p r e s e n t  the p o l i t i c a l  v i e w  of the 

EC on t h e  i n t e r n a t i o n a l  stage. T his m e a n s  t h a t  t h e y  c a n  a l s o  

i n s t r u m e n t a l 1 z e , or at le a s t  try to i n s t r u m e n t a l i z e , the e c o 

n o m i c  s t r e n g t h  a n d  the i n t e r n a t i o n a l  p r e s t i g e  of the EC for 

m o r e  or less c o m m o n  p u r p o s e s ,  t h e  e x t r e m e  f o r m  of s u c h  i n s t r u 

m e ntal 1 z a t i o n  b e i n g  the use of t h e  c o m m o n  c o m m e r c i a l  p o l i c y  

i n s t r u m e n t s  of t h e  EC for e c o n o m i c  s a n c t i o n s .
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(3) Th e  a d v a n t a g e  of c o l l e c t i v e  p r o t e c t i o n :



If c h a l l e n g e d  by a t h i r d  c o u n t r y ,  a M e m b e r  State can g e n e r a l l y  

r ely on at least some d e g r e e  of s u p p o r t  and p r o t e c t i o n  f rom the 

side of its p a r t n e r s  in EPC. If one of the T w e l v e  is in favour 

of a c e r t a i n  p o l i t i c a l  i n i t i a t i v e  w h i c h  d oes not p l e a s e  some of 

its n o n - E u r o p e a n  p a r t n e r s ,  it can s u p p o r t  this i n i t i a t i v e  i n s i 

de of EPC w i t h o u t  e x p o s i n g  h i m s e l f  alone. This p o s s i b i l i t y  to 

'hide i t s e l f  in the group' a l l o w s  M e m b e r  S t a t e s  s o m e t i m e s  the 

luxu r y  to have tw o  d i f f e r e n t  p o l i c i e s  on the same subject: one

i n s i d e  and one o u t s i d e  of EPC (26).

(4) The a d v a n t a g e  of c o n s e n s u s - b a s e d  d e c i s i o n - m a k i n g :

S i n c e  EPC c a n n o t  t a k e  d e c i s i o n s  w i t h o u t  c o n s e n s u s ,  each of the

T w e l v e  is a s s u r e d  t h a t  its i n t e r e s t s  and its p o i n t  of v i e w  must

b e  t a k e n  i n t o  a c c o u n t .  W h e n e v e r  a M e m b e r  St a t e  d e e m s  1t a b s o l u 

t e l y  n e c e s s a r y ,  it c a n  b l o c k  the a d o p t i o n  of c o m m o n  p o s i t i o n  

a n d  p r e v e n t  a j o i n t  a c t i o n  d e s p i t e  all p r e s s u r e  of its p a r t 

ners .

(5) T h e  a d v a n t a g e  of f l e x i b i l i t y :

EPC is an e x t r e m e l y  f l e x i b l e  s t r u c t u r e .  W i t h  the e x c e p t i o n  of 

a f e w  a r e a s  (see s u b - c h a p t e r  4 . 3 . ) ,  th e  T w e l v e  ca n  e x t e n t  EPC 

a c t i v i t y  to any f o r e i g n  p o l i c y  q u e s t i o n  of t h e i r  c h o i c e .  S p e 

cial m e e t i n g s  a n d  c o n t a c t s  c a n  be a r r a n g e d  d i s c r e t e l y ,  r a t h e r  

q u i c k l y  a n d  w i t h o u t  I n v o l v i n g  a h u g e  b u r e a u c r a c y ,  an a d v a n t a 

ge w h i c h  is p a r t i c u l a r l y  a p p r e c i a t e d  by d i p l o m a t s  of the T w e l 

ve (27).

(6) T h e  a d v a n t a g e  of m a r g i n a l  c o s t s :

EPC d o e s  o n l y  i n v o l v e  m a r g i n a l  c o s t s  for h o l d i n g  m e e t i n g s ,  

m a i n t a i n i n g  i n t e r n a t i o n a l  c o n t a c t s  a n d  f i n a n c i n g  th e  small S e 

c r e t a r i a t .  T h e s e  c o s t s  a r e  t a k e n  in c h a r g e  by t h e  F o r e i g n  M i 

n i s t r y  of the M e m b e r  S t a t e  h o l d i n g  t h e  P r e s i d e n c y  a n d  a r e  not 

s u b j e c t e d  t o  a b u d g e t a r y  p r o c e d u r e  i n v o l v i n g  p a r l i a m e n t a r y  c o n 

trol .
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It is b e c a u s e  of t h e s e  a d v a n t a g e s  that EPC is today g e n e r a l l y  a c 

c e p t e d  by the T w e l v e  as an i m p o r t a n t  v e h i c l e  for their i n t e r n a t i o 

nal i n f l u e n c e  and a ma j o r  i n s t r u m e n t  of their d i p l o m a t i c  action.

H o w e v e r ,  f r o m  the national po i n t  of view th e s e  a d v a n t a g e s  o ften 

do not o u t w e i g h  the c o s t s  of EPC, i.e. the c o n s t r a i n t s  i mposed by 

EPC on national p o l i c i e s .  W h e r e  there ar i s e  c o n f l i c t s  b e t w e e n  the 

"a c q u i s  p o l i t i q u e "  of EPC and ar e a s  of a more or less g e n u i n e  n a 

tional i n t e r e s t ,  the latt e r  in m any ca s e s  ranks high e r  and, as a 

result, e n t a i l s  the n o n - r e s p e c t  of the E P C 's c ode of condu c t .  The 

e x t e n t  in w h i c h  t his is the c a s e  is d i f f e r e n t  for e ach of the four 

b a s i c  c o m m i t m e n t s  m e n t i o n e d  above:

As r e g a r d s  the c o m m i t m e n t  to the a i m  of a " E u r o p e a n  F o r e i g n  P o 

licy", it is e v i d e n t  t hat this c o m m i t m e n t  is of such a general n a 

t u r e  t hat it is e x t r e m e l y  d i f f i c u l t  to a s c e r t a i n  w h e t h e r  it is a c 

t u a l l y  r e s p e c t e d  or not. In p r i n c i p l e ,  e v e r y  c o m m o n  p o s i t i o n  and 

j o i n t  a c t i o n  on w h i c h  the T w e l v e  r e p r e s e n t s  a step f o r w a r d  in r e s 

pect to the f u l f i l m e n t  of t his c o m m i t m e n t ,  and, in turn, e v e r y  

f a i l u r e  of the T w e l v e  to a g r e e  on issue of f o r e i g n  p o l i c y  m ust be 

r e g a r d e d  as a n o n - r e s p e c t  of this o b l i g a t i o n .  H a v i n g  r e g a r d  to the 

f a c t  that the EC M e m b e r  S t a t e s  are now (1991) p r e p a r i n g  an I n t e r 

g o v e r n m e n t a l  C o n f e r e n c e  on P o litical Un i o n  w h i c h  will a l s o  deal 

w i t h  the s u b j e c t  of a c o m m o n  f o r e i g n  a n d  s e c u r i t y  po l i c y ,  o n e  may 

a r g u e  - w i t h  s ome b e n e v o l e n c e  - that the M e m b e r  S t a t e s  are r e a l 

ly " e n d e a v o u r i n g "  to lay the b a s e s  for a " E u r o p e a n  F o r e i g n  P o l i 

cy" (28).

The c o m m i t m e n t  to p r i o r  i n f o r m a t i o n  a n d  c o n s u l t a t i o n  is u s u a l l y  

t o  a la r g e  e x t e n t  r e s p e c t e d  in all a r e a s  of the " a c q u i s  p o l i t i q u e "  

of EPC, d u e  to t h e  well e s t a b l i s h e d  r e g u l a r  i n f o r m a t i o n  a n d  c o n 

s u l t a t i o n  m e c h a n i s m s  (29). It is true, t hat t h e r e  a r e  e x c e p t i o n s .  

O n e  of the m o s t  w e l l - k n o w n  c a s e s  in t his r e g a r d  is the r a t h e r  u n 

f o r t u n a t e  i m p r e s s i o n  the B r i t i s h  F o r e i g n  S e c r e t a r y  Sir G e o f f r e y  

H o w e  g a v e  t o  his E u r o p e a n  c o l l e a g u e s  w h e n  at the EPC m e e t i n g  of 

14 April 1986 he di d  not m e n t i o n  a n y t h i n g  of th e  US b o m b i n g  r a i d s  

on T r i p o l i  a n d  B e n g h a z i  w h i c h  th e  n ext w e r e  s t a r t e d  f r o m  b a s e s  in 

the U n i t e d  K i n g d o m  (30). H o w e v e r ,  th e  c o m m i t m e n t  to r e g u l a r  i n f o r 

m a t i o n  a n d  c o n s u l t a t i o n  of EPC p a r t n e r s  ha s  b e e n  g e n e r a l l y  a c c e p 

ted w i t h i n  the F o r e i g n  M i n i s t r i e s  of t h e  T w e l v e  as an e s s e n t i a l
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e l e m e n t  of t h e i r  a c t i v i t y .  In p r a c t i c e ,  t his c l e a r l y  l i m i t s  the 

c a s e s  in w h i c h  a M e m b e r  State can s u r p r i s e  the o t h e r s  w ith a c e r 

t ain p o l i t i c a l  i n i t i a t i v e  (31).

The c o m m i t m e n t  to d e v e l o p  c o m m o n  p o s i t i o n s  in v i e w  of i n c r e a 

sing the c a p a c i t y  for joint a c t i o n  is in p r a c t i c e  s o m e w h a t  w a t e 

red d o w n  by the f act t hat the T w e l v e  u s u a l l y  r e d u c e  to the s m a l 

lest c o m m o n  d e n o m i n a t o r  such c o m m o n  p o s i t i o n s  and joint a c tions.

In cases, in w h i c h  special national i n t e r e s t s  are at stake, e f 

f o r t s  to d e v e l o p  c o m m o n  p o s i t i o n s  e i t h e r  t o t a l l y  fall or res u l t  

in p o s i t i o n s  a n d  joint a c t i o n s  w h i c h  ar e  d e p r i v e d  of any p o l i t i 

cal s u b s t a n c e  (32). It is well known, for i n s t a n c e ,  that Fra n c e  

a n d  the U n i t e d  K i n g d o m ,  due to t h e i r  c o l o n i a l  past, t h e i r  st a t u s  

as n u c l e a r  p o w e r s  and t h e i r  p e r m a n e n t  m e m b e r s h i p  in the UN S e c u 

r i t y  C o u n c i l ,  p r e f e r  to a c t  o u t s i d e  the EPC c o n t e x t  in m a t t e r s  

of d e c o l o n i z a t i o n ,  s e c u r i t y  an d  d i s a r m a m e n t .  H o w e v e r ,  it has to 

b e  a c k n o w l e d g e d  t h a t  the e f f o r t  to a g r e e  on c o m m o n  p o s i t i o n s  and, 

if n e c e s s a r y ,  jo i n t  a c t i o n s  is a c o n s t a n t  one. The " r e f l e x  of c o 

o r d i n a t i o n "  a m o n g  the M e m b e r  S t a t e s ,  w h i c h  had a l r e a d y  b e e n  n oted 

by the F o r e i g n  M i n i s t e r s  in t h e  C o p e n h a g e n  Rep o r t ,  has d e c i d e d l y  

i n t r o d u c e d  a c e r t a i n  E u r o p e a n  d i m e n s i o n ,  i.e. a v i e w  of the c o l 

l e c t i v e  d i m e n s i o n  of f o r e i g n  p o l i c y  m a t t e r s ,  on all l e v e l s  and in 

all a r e a s  of n a t i o n a l  f o r e i g n  p o l i c y  d e c i s i o n - m a k i n g .  It m a k e s  it 

th a t  th e  T w e l v e ' s  d i p l o m a t s  n o r m a l l y  t r y  t o  a s s i m i l a t e  t h e i r  in 

m a n y  c a s e s  d i v e r g i n g  v i e w s  a n d  p o s i t i o n s  as far a n d  as o f t e n  as 

p o s s i b l e  (33). In t h i s  sens e ,  at least, the c o m m i t m e n t  t o  d e v e l o p  

c o m m o n  p o s i t i o n s  is r e s p e c t e d .

Th e  c o m m i t m e n t  t o  c o h e s i o n  an d  s o l i d a r i t y  c l e a r l y  i m p o s e s  the 

g r e a t e s t  c o n s t r a i n t  on n a t i o n a l  f o r e i g n  p o l i c i e s ,  a n d  1t is not 

s u r p r i s i n g  t h a t  t h e  r e s p e c t i v e  p r o v i s i o n s  of th e  S E A  ar e  d r a f t e d  

in a p a r t i c u l a r  t o r t u o u s  w o r d i n g  (34). It is a l m o s t  a g e n e r a l  rule 

in EPC t h a t  w h e n e v e r  t h e r e  a r e  m a j o r  d i v e r g i n g  p o l i t i c a l  I n t e r e s t s  

at s t a k e  c o h e s i o n  a n d  s o l i d a r i t y  a m o n g  t h e  T w e l v e  c o m e  m o r e  or 

less q u i c k l y  t o  a n d  end. T h e r e  a r e  a n u m b e r  of w e l l - k n o w n  e x a m p l e s  

f o r  n o n - r e s p e c t  of s o l i d a r i t y  in EPC, s u c h  as t h e  a t t i t u d e s  of 

I t a l y ,  I r e l a n d  an d  D e n m a r k  d u r i n g  t h e  F a l k l a n d  c r i s i s ,  w h i c h  ne e d  

no t  t o  be r e c a l l e d  here. T w o  l e s s  s p e c t a c u l a r ,  b u t  m o r e  r e c e n t  

e x a m p l e s  s h o w  t h a t  t h e  c o d i f i c a t i o n  of t h e  M e m b e r  S t a t e s '  c o m m i t -
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me n t s  in th e  S E A  has not b r o u g h t  up a f u n d a m e n t a l  c h a n g e  in this 

r e g a r d :

On 15 D e c e m b e r  1989 the UNGA a d o p t e d  a r e s o l u t i o n  on the c e s s a 

t i o n  of all n u c l e a r - t e s t  e x p l o s i o n s .  F r a n c e  and the Unit e d  K i n g 

dom, as the sole n u c l e a r  p o w e r s  of the Twelve, voted again s t ,  D e n 

mark, G r e e c e  and Ireland, as M e m b e r  States with a c o n s t a n t  s t a n 

ce on d i s a r m a m e n t  issues, voted in favour, and the rest of the 

Twelve, w h i c h  felt not p a r t i c u l a r l y  t o u c h e d  by the issue, a b s t a i 

ned (35). Such t h r e e - s p l i t  votes in the UNGA, of w h i c h  there were, 

for i n s t a n c e ,  no less than 15 out of a total of 99 votes d u r i n g  

the fi r s t  p a r t  of the f o r t y - f o r t h  U NGA S e s s i o n  (S e p t e m b e r - D e c e m b e r  

1989) in 1989, i n d i c a t e  the p e r s i s t e n c e  of a "hard co r e "  of d i v e r 

g e n c i e s  w h i c h  r e g u l a r l y  b r e a k s  the ranks of the T w e l v e  (36).

A f t e r  a q u i c k  and e f f i c i e n t  c o m m o n  r e a c t i o n  of the T w e l v e  on the 

o u t b r e a k  of the G u l f  c r i s i s  in A u g u s t  1990 - the T w e l v e  a g r e e d  on 

s a n c t i o n s  a g a i n s t  Iraq a l r e a d y  the day a f t e r  the i n v a s i o n  of K u 

w a i t  - the l i m i t s  of c o h e s i o n  and s o l i d a r i t y  b e c a m e  a g a i n  a p p a r e n t  

d u r i n g  the last tw o  w e e k s  b e f o r e  the o u t b r e a k  of the war in J a n u a 

ry 1991. At an EPC M i n i s t e r i a l  M e e t i n g  on 4 J a n u a r y  1991, F r a n c e  

p r e s e n t e d  to its p a r t n e r s  a 7 - p o i n t  p l a n  for the s e t t l e m e n t  of the 

G u l f  c r i s i s .  A l t h o u g h  the T w e l v e  di d  not fu l l y  a g r e e  on t h i s  p l a n  

an d  p r e f e r r e d  to i n v i t e  I r a q ' s  F o r e i g n  M i n i s t e r  A z i z  to L u x e m b o u r g ,  

F r a n c e  s t a r t e d  d i p l o m a t i c  a c t i v i t i e s  to p u r s u e  its i n i t i a t i v e .  On 

6 J a n u a r y  A z i z  b l u n t l y  r e f u s e d  the T w e l v e ' s  i n v i t a t i o n  w h i c h  had 

not b e e n  c o n n e c t e d  w i t h  a n y  s u b s t a n t i a l  p r o p o s a l s ,  an d  on 8 J a n u a 

ry US S e c r e t a r y  of S t a t e  B a k e r  o p e n l y  c r i t i c i z e d  the F r e n c h  p l a n  

b e c a u s e  of t h e  " l i n k a g e "  m a d e  b e t w e e n  I r a q ' s  w i t h d r a w a l  f r o m  K u 

w a i t  a n d  t h e  c o n v o c a t i o n  of an i n t e r n a t i o n a l  M i d d l e  E ast p e a c e  

c o n f e r e n c e .  All t h i s  p r o v e d  to be t o o  m u c h  for EPC c o h e s i o n :  In 

t h e  f e w  d a y s  l eft b e f o r e  the o u t b r e a k  of th e  war, t h e  T w e l v e ' s  p r e 

v i o u s  c o m m o n  a t t i t u d e  d e f i n i t i v e l y  fell i n t o  p i e c e s ,  w i t h  th e  U n i 

t e d  K i n g d o m  f u l l y  s u p p o r t i n g  the p o s i t i o n  of the US, G e r m a n y  a n d  

S p a i n  s u p p o r t i n g  the F r e n c h  plan, th e  B e l g i a n  F o r e i g n  M i n i s t e r  

E y s k e n s  r a t h e r  d e s p e r a t e l y  e x p r e s s i n g  th e  h o p e  t h a t  no o n e  w o u l d  

b r e a k  r a n k s  in t h i s  c r i s i s ,  a n d  F r a n c e  i t s e l f  f i n a l l y  up t o  the 

last m o m e n t  m o r e  or less o p e n l y  p u r s u i n g  t h e  i d e a  of a j o i n t  

F r e n c h - A r a b  p e a c e  i n i t i a t i v e  (37).
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The c o n c l u s i o n  to be d r a w n  f r o m  t his short a n a l y s i s  of the T w e l 

ve's b e h a v i o u r  in r e g a r d  to th e i r  o b l i g a t i o n s  un d e r  the EPC's code 

of c o n d u c t  is that the c o m m i t m e n t s  e n t e r e d  are l a r g e l y  r e s p e c t e d  

in the r o u t i n e  b u s i n e s s  of EPC, i.e. the e s t a b l i s h e d  i n f o r m a t i o n  

an d  c o n s u l t a t i o n  m e c h a n i s m s ,  and in all q u e s t i o n s  in w h i c h  no m a 

jor d i v e r g i n g  national i n t e r e s t s  are at stake. In c a s e s  in w h i c h  

the c o m m i t m e n t s  c o n f l i c t  w i t h  m a j o r  national i n t e r e s t s ,  the latter 

u s u a l l y  p revail and M e m b e r  S t a t e s  t h e n  m a k e  full use of the large 

e s c a p e  c l a u s e s  the i n t e r g o v e r n m e n t a l  s t r u c t u r e  of EPC p r o v i d e s  

f o r .

4.3. Th e  s c o p e  of EPC

The sc o p e  of EPC has n e v e r  b e e n  p r e c i s e l y  d e f i n e d .  The t e r m  

" s p e c i f i c a l l y  p o l i t i c a l  s p h e r e "  u sed in Part One of the L u x e m b o u r g  

R e p o r t  r e f e r s  w i t h  s ome a m b i g u i t y  to b o t h  ge n e r a l  e f f o r t s  to mo v e  

t o w a r d s  g r e a t e r  s o l i d a r i t y  on all p o l i t i c a l  m a t t e r s  in v i e w  of p o 

l itical u n i o n  a n d  t o  the a t t e m p t  to c o o p e r a t e  in the f i e l d  of i n 

t e r n a t i o n a l  p o l i t i c s  (38). The o t h e r  p a r t s  of the L u x e m b o u r g  R e 

p o r t ,  the R e p o r t s  of C o p e n h a g e n  an d  L o n d o n  the S o l e m n  D e c l a r a t i o n  

on E u r o p e a n  U n i o n  a n d  T i t l e  III of the SEA g e n e r a l l y  st a t e  t h a t  

th e  s p h e r e  of c o o p e r a t i o n  in EPC is t h a t  of " f o r e i g n  p o l i c y " .  H o w 

ever, de f a c t o  an d  - s i n c e  th e  e n t r y  i n t o  f o r c e  of th e  SEA - a l s o  

t o  s ome e x t e n t  de j u r e  t h i s  a p p a r e n t l y  c o m p r e h e n s i v e  s c o p e  of EPC 

in m a t t e r s  of f o r e i g n  p o l i c y  is l i m i t e d  (a) by t h e  c o m p e t e n c e s  of 

t h e  EC, (b) by t h e  T w e l v e ' s  d i v e r g i n g  s e c u r i t y  p o l i c y  b a s e s ,  and

(c) by a r e a s  of f o r e i g n  p o l i c y  in w h i c h  c e r t a i n  M e m b e r  S t a t e s  

c l a i m  t o  h a v e  e x c l u s i v e  i n t e r e s t s ,  c u r r e n t l y  c a l l e d  " d o m a i n e s  r é 

s e r v é s " .  W e  will deal w i t h  e a c h  of t h e s e  l i m i t a t i o n s  1n turn:

(a) T h e  s c o p e  l i m i t a t i o n s  i m p o s e d  b y  th e  c o m p e t e n c e s  of t h e  EC

It has b e e n  s h o w n  in C h a p t e r  1 t h a t  t h e  EC d i s p o s e s  of e x c l u s i v e  

e x p l i c i t  a n d  I m p l i c i t  c o m p e t e n c e s  in t h e  s p h e r e  of e x t e r n a l  r e l a 

t i o n s .  As an I n t e r g o v e r n m e n t a l  c o o p e r a t i o n  s t r u c t u r e  w h i c h  has
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be e n  e s t a b l i s h e d  o u t s i d e  of the f r a m e w o r k  of the EC Treaties, the 

scope of EPC is n e c e s s a r i l y  lim i t e d  by the e x c l u s i v e  c o m p e t e n c e s  

the T w e l v e  as M e m b e r  States of the EC have d e f i n i t e l y  c o n f e r r e d  

upon the EC in the s p here of external r e l a t i o n s .  This re s u l t s  not 

o nly f r o m  the legal o b l i g a t i o n s  of the M e m b e r  S t ates under the EC 

T r e a t i e s ,  but a l s o  f r o m  the SEA wh i c h  for the first time has e n 

s h r i n e d  in a sing l e  legal i n s t r u m e n t  p r i n c i p l e s  and p r o c e d u r e s  of 

b o t h  the EC an d  the EPC s t r u cture:

A r t i c l e  1, p a r a g r a p h s  1 and 2, and A r t i c l e s  3(1) and (3(2) of 

the SEA c l e a r l y  set out s e p a r a t e  b a s e s  and sph e r e s  of c o m p e t e n c e  

for the EC and EPC by r e f e r r i n g  s e p a r a t e l y  to the c o n s t i t u t i v e  

t e x t s  an d  the " p o w e r s  a n d  j u r i s d i c t i o n "  of e a c h  of the s t r u c t u 

res (39). In a d d i t i o n .  Ti t l e  III, A r t i c l e  30(7)(a) s t i p u l a t e s  th a t  

in i n t e r n a t i o n a l  i n s t i t u t i o n s  a n d  at i n t e r n a t i o n a l  c o n f e r e n c e s ,  

the H i g h  C o n t r a c t i n g  P a r t i e s  shall e n d e a v o u r  to ad o p t  c o m m o n  p o s i 

t i o n s  "on the s u b j e c t s  c o v e r e d  by this Title", i.e. the s p e c i f i c  

s u b j e c t s  c o v e r e d  by EPC. T his w o r d i n g  m a k e s  it p l a i n  that c o o p e r a 

t i o n  in EPC d o e s  not e x t e n d  to i n t e r n a t i o n a l  i n s t i t u t i o n s  or c o n 

f e r e n c e s  in the exter n a l  c o m m e r c i a l  or e c o n o m i c  p o l i c y  f i e l d s  f a l 

ling w i t h i n  EC c o m p e t e n c e  (40).

It is e v i d e n t ,  howev e r ,  that the fact that the T w e l v e  are a l s o  

the M e m b e r  S t a t e s  of the EC c o n s t i t u t e s  a p e r m a n e n t  t e m p t a t i o n  for 

t h e i r  g o v e r n m e n t s  t o  deal in the p u r e l y  i n t e r g o v e r n m e n t a l  s t r u c 

t u r e  of EPC a l s o  w i t h  m a t t e r s  f a l l i n g  w i t h i n  EC c o m p e t e n c e ,  o u t s i 

de of all o b l i g a t i o n s  i m p o s e d  by the s u p r a n a t i o n a l  e l e m e n t s  of the 

EC s t r u c t u r e .  As the d e f e n d e r  of th e  C o m m u n i t y ' s  i n t e r e s t ,  the 

C o m m i s s i o n  t h e r e f o r e  has a l w a y s  b e e n  (and has had to be) very m u c h  

o n  its g u a r d  a g a i n s t  i n t e r f e r e n c e s  of the T w e l v e  in m a t t e r s  of 

C o m m u n i t y  c o m p e t e n c e :  For a long t i m e  the p r i m a r y  r o l e  of th e  C o m 

m i s s i o n ' s  r e p r e s e n t a t i v e s  in EPC, as seen by a p r i v i l e g e d  p a r t i c i 

p a n t  in C o m m u n i t y  d e c i s i o n - m a k i n g ,  has b e e n  "to act as k i n d  of 

t r a f f i c - p o l i c e m a n ,  so as to h e l d  up his h a n d  a n d  t o  say 'Stop! You 

a r e  g e t t i n g  i n t o  v ery d a n g e r o u s  t e r r i t o r y .  T h i s  is b e i n g  d e a l t  

w i t h i n  th e  C o m m u n i t y . "  (41). Yet, t h e r e  ar e  o f t e n  c a s e s  in w h i c h  

s u b j e c t - m a t t e r s  d e a l t  w i t h i n  EPC a r e  so c l o s e l y  r e l a t e d  t o  sub- 

j e c t - m a t t e r s  of C o m m u n i t y  c o m p e t e n c e  t h a t  th e  r e s p e c t i v e  p r o b l e m s  

c a n  o n l y  b e  d e a l t  w i t h  on th e  b a s i s  of a v ery c l o s e  i n t e r a c t i o n
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b e t w e e n  b o t h  s t r u c t u r e s  w h i c h  may f r o m  t ime to t i m e  e f f a c e  to some 

e x t e n t  the b o u n d a r i e s  b e t w e e n  EPC and EC a c t i v i t y  (42).

(b) The sc o p e  l i m i t a t i o n s  i m p o s e d  by the T w e l v e ' s  d i v e r g i n g  

s e c u r i t y  p o l i c y  b a s e s

The s e c u r i t y  p o l i c i e s  of the T w e l v e  p r e s e n t  a p i c t u r e  of e x t r e m e  

d i v e r s i t y  and f r a g m e n t a t i o n .  The most p a r t i c u l a r  c a s e  is that of 

I r e l a n d  w h i c h  si n c e  the e s t a b l i s h m e n t  of t h e  ne w  Ir i s h  S t a t e  in 

1922 p u r s u e s  a p o l i c y  of a r m e d  m i l i t a r y  n e u t r a l i t y .  The o riginal 

r e a s o n  for I r i s h  m i l i t a r y  n e u t r a l i t y ,  the a i m  of the yo u n g  Irish 

S t a t e  to e m a n c i p a t e  i t s e l f  f r o m  the p o l i t i c a l  d o m i n a t i o n  by the 

U n i t e d  K i n g d o m ,  s e e m s  t o  be r a t h e r  o b s o l e t e  t o day. H o w e v e r ,  p u b l i c  

s u p p o r t  f o r  n e u t r a l i t y ,  w h i c h  by m a n y  is s een as a moral issue, is 

still v ery s t r o n g  in I r e l a n d ,  a n d  th e  p o l i t i c a l  p a r t i e s  until now 

h a v e  s h o w n  l i t t l e  w i l l i n g n e s s  to c h a l l e n g e  p o p u l a r  s e n t i m e n t  (43). 

T h e r e f o r e ,  I r e l a n d  still is n e i t h e r  a m e m b e r  of N A T O  nor of W E U  

a n d  p u r s u e s  a v ery i n d e p e n d e n t  p o l i c y  on s e c u r i t y  and d i s a r m a m e n t  

i s s u e s .

W i t h  the e x c e p t i o n  of I r e l a n d ,  e v e r y  EC M e m b e r  S t a t e  is a m e m b e r  

of N A T O  and, w i t h  t h e  a d d i t i o n a l  e x c e p t i o n s  of D e n m a r k  and G r e e c e ,  

a l s o  a m e m b e r  of W EU. Yet, e v e n  I n s i d e  of t h e  a l l i a n c e s  t hey all 

h a v e  d i f f e r e n t  p r i o r i t i e s  a n d  d i f f e r e n t  p e r c e p t i o n s  as r e g a r d s  

s e c u r i t y .  The r e s u l t i n g  d i v e r g i n g  p o s i t i o n s  in s e c u r i t y  m a t t e r s  

a r e  w e l l - k n o w n  a n d  o n l y  t h e  m o s t  I m p o r t a n t  of t h e m  ma y  be b r i e f l y  

r e c a l l e d  here: D e n m a r k  h a s  s t r o n g  N o r d i c  l o y a l t i e s  a n d  a p a r t i c u 

lar s t a n c e  on d i s a r m a m e n t  i s s u e s ;  f o r  F r a n c e  a c o n s i d e r a b l e  d e g r e e  

of n a t i o n a l  I n d e p e n d e n c e  in s e c u r i t y  m a t t e r s  is still a p r i o r i t y  

o b j e c t i v e  a n d  1t c o n t i n u e s  t o  f o r m  no p a r t  of N A T O ' s  m i l i t a r y  

s t r u c t u r e s ;  G e r m a n y  has a p a r t i c u l a r  i n t e r e s t  in th e  s e c u r i t y  r e l a 

t i o n s h i p  w i t h  t h e  US, b u t  a l s o  s h o w s  a c e r t a i n  s y m p a t h y  fo r  t h e  

d e v e l o p m e n t  of f u t u r e  " E u r o p e a n "  s e c u r i t y  o p t i o n s ,  p a r t i c u l a r l y  In 

c o o p e r a t i o n  w i t h  F r a n c e ;  o r i e n t a t i n g  its f o r e i g n  p o l i c y  t o w a r d s  

t h e  t h r e a t  p o s e d  b y  T u r k e y ,  G r e e c e  ha s  a m i l i t a r y  t h r e a t  p e r c e p 

t i o n  w h i c h  g r e a t l y  d i f f e r s  f r o m  t h a t  of its p a r t n e r s ;  S p a i n  and, 

t o  a l e s s e r  e x t e n t ,  I t a l y ,  f a v o u r  " E u r o p e a n "  s e c u r i t y  o p t i o n s  a s  a 

c o u n t e r w e i g h t  t o  t h e  p o l i t i c a l  c o n s t r a i n t s  of N A T O  m e m b e r s h i p ;  the
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N e t h e r l a n d s  p u r s u e  a d e c i d e d l y  p r o - d i s a r m a m e n t  p o l i c y  in N A T O  and 

have no p a r t i c u l a r  s y m p a t h y  for a " E u r o p e a n "  d e f e n c e  policy; the 

U n i t e d  K i n g d o m  has the s t r o n g e s t  A t l a n t i c i s t  o r i e n t a t i o n  of all 

the T w e l v e  and l o oses no o c c a s i o n  to stress its special r e l a t i o n 

ship w ith the US, not only in s e c u r i t y  matte r s ;  B e l g i u m  and L u x e m 

bourg, final l y ,  n o r m a l l y  try to r e c o n c i l e  the d i v e r g i n g  a t t i t u d e s  

of th e i r  p a r t n e r s  (44).

As a result of this s t r i k i n g  p i c t u r e  of d i v e r s i t y  and f r a g m e n t a 

tion and, in p a r t i c u l a r ,  of the m i l i t a r y  c o n s t r a i n t s  c o n n e c t e d  

w i t h  N A T O  and WEU m e m b e r s h i p ,  the EC M e m b e r  S t ates e s t a b l i s h e d  a 

d i s t i n c t i o n  in EPC b e t w e e n  p o l i t i c a l  and e c o n o m i c  a s p e c t s  of s e c u 

rity, w h i c h  have i n o f f i c i a l l y  a l w a y s  b e e n  d i s c u s s e d  in EPC, and 

the m i l i t a r y  a s p e c t s ,  w h i c h  are f o r m a l l y  r e g a r d e d  as a m a t t e r  for 

N A T O  a n d  WE U  (45). A f t e r  h e a t e d  d e b a t e s  d u r i n g  the n e g o t i a t i o n s  on 

the SEA, t his d i s t i n c t i o n  has a l s o  b e e n  c o d i f i e d  b y  the T w e l v e  in 

A r t i c l e  3 0 ( 6 ) ( a )  SEA w h i c h  s t i p u l a t e s  that the H i g h  C o n t r a c t i n g  

P a r t i e s  "are re a d y  to c o o r d i n a t e  th e i r  p o s i t i o n s  m o r e  c l o s e l y  on 

the p o l i t i c a l  an d  e c o n o m i c  a s p e c t s  of sec u r i t y " .

In the same A r t i c l e  it is more g e n e r a l l y  r e c o g n i z e d  t hat " c l o s e r  

c o o p e r a t i o n  on q u e s t i o n s  of E u r o p e a n  s e c u r i t y  w o u l d  c o n t r i b u t e  in 

an e s s e n t i a l  w a y  t o  the d e v e l o p m e n t  of a E u r o p e a n  i d e n t i t y  in e x 

ternal p o l i c y  m a t t e r s " ,  but th e  use of the c o n d i t i o n a l  t e n s e  

c l e a r l y  sh o w s  the u n w i l l i n g n e s s  of the T w e l v e  to c o m m i t  t h e m s e l v e s  

in t h i s  r e s p e c t .  On the p a r t i c u l a r  i n s i s t e n c e  of I r e l a n d ,  p l a n s  to 

e s t a b l i s h  in the SEA an e x p l i c i t  link b e t w e e n  EPC an d  d e f e n c e  c o 

o p e r a t i o n  in N A T O  a n d  W E U  had to be d r o p p e d  d u r i n g  t h e  n e g o t i a t i 

ons. A r t i c l e  3 0 ( 6 ) ( c )  SEA m e r e l y  s t a t e s  that " n o t h i n g  in t h i s  T i t 

le shall i m p e d e  c l o s e r  c o o p e r a t i o n  in the f i e l d  of s e c u r i t y  b e t 

w e e n  c e r t a i n  of th e  H i g h  C o n t r a c t i n g  P a r t i e s  w i t h i n  the f r a m e w o r k  

of W e s t e r n  E u r o p e a n  U n i o n  or the A t l a n t i c  A l l i a n c e " .  T h i s  p r o v i 

si o n  c l e a r l y  i m p l i e s  that T i t l e  III SE A  d o e s  not a u t h o r i z e  in EPC 

t h e  t y p e  of c l o s e r  c o o p e r a t i o n  in s e c u r i t y  m a t t e r s  w h i c h  s ome M e m 

b e r  S t a t e s  ar e  c a r r y i n g  out in t h e  m o r e  m i l i t a r y  f r a m e w o r k s  of W E U  

a n d  N A T O  (46). In an a n s w e r  to an oral P a r l i a m e n t a r y  Q u e s t i o n  of 

M E P  E p h r e m i d l s ,  t h e  D a n i s h  P r e s i d e n c y  on 18 N o v e m b e r  e x p l i c i t l y  

s t a t e d  t h a t  in a c c o r d a n c e  w i t h  A r t i c l e  30 S E A  " d e f e n c e  m a t t e r s  

(...) fall o u t s i d e  the s c o p e  of E P C H (47).
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H o w e v e r ,  the f act that the s p h e r e  of m i l i t a r y  s e c u r i t y  f o r m a l l y  

f a l l s  o u t s i d e  of the sc o p e  of EPC does in p r a c t i c e  not m e a n  that 

q u e s t i o n s  r e l a t e d  to t his s p h e r e  are t o t a l l y  e x c l u d e d  f r o m  d i s c u s 

s i o n s  in EPC. I n s i d e r s  of EPC i n o f f i c i a l l y  a d m i t  t hat s u b j e c t s  of 

m i l i t a r y  s e c u r i t y  are f r o m  t ime to t ime t o u c h e d  u pon in EPC m e e 

t i n g s  and that in t h e s e  c a s e s  the r e p r e s e n t a t i v e s  of I r e l a n d  do 

not feel o b l i g e d  to leave the c o n f e r e n c e  r o o m  b e c a u s e  of Irish 

n e u t r a l i t y .  The T w e l v e  have a l s o  r e p e a t e d l y  m a d e  c l e a r  si n c e  the 

e n t r y  i nto f o r c e  of the SEA that t hey i n t e r p r e t  the c o n c e p t  of 

" p o l i t i c a l  and e c o n o m i c  a s p e c t s  of s e c u r i t y "  as e x t e n d i n g  to the 

p r o m o t i o n  of a r m s  c ontrol and d i s a r m a m e n t ,  s u b j e c t s  w h i c h  e v i d e n t 

ly p a r t l y  o v e r l a p  w i t h  the s p h e r e  of m i l i t a r y  s e c u r i t y  (48).

In a d d i t i o n ,  a c e r t a i n  f l e x i b i l i t y  a p p e a r s  in the o f f i c i a l  s t a 

t e m e n t s  of the EPC P r e s i d e n c y  w h i c h  e v e n  d o e s  not e x c l u d e  the use 

of the t e r m  " m i l i t a r y  s e c u r i t y " :  At the o p e n i n g  of the Fi f t h  S e s 

s ion of the V i e n n a  C S C E  F o l l o w - u p  M e e t i n g  in V i e n n a  on 22 J a n u a r y  

1988, for e x a m p l e ,  the G e r m a n  P r e s i d e n c y  s t a t e d  that "in the f i e l d  

of m i l i t a r y  s e c u r i t y ,  the M e m b e r  S t a t e s  of the E u r o p e a n  C o m m u n i t y  

s u p p o r t  a c o n t i n u a t i o n  of the p r o c e s s  b e g u n  in S t o c k h o l m "  (49). A 

r a t h e r  liberal v i e w  in r e s p e c t  t o  the b o u n d a r y  b e t w e e n  p o l i t i c a l  

an d  m i l i t a r y  a s p e c t s  of s e c u r i t y  wa s  a l s o  t a k e n  by F r e n c h  Pre s i -  

d e n t - i n - O f f i c e  De B a u c e  in an a n s w e r  t o  a P a r l i a m e n t a r y  q u e s t i o n  

b e f o r e  the EP on 12 D e c e m b e r  1989: De B a u c e  a d m i t t e d  t h a t  the 

T w e l v e ' s  c o o p e r a t i o n  on s e c u r i t y  m a t t e r s  is g o v e r n e d  by A r t i c l e  

30(6) of th e  SEA. He s t r e s s e d ,  h o w e v e r ,  t h a t  t h e  T w e l v e  "f i n d  no 

d i f f i c u l t y  in m a k i n g  t h e i r  v i e w s  k n o w n  on t h i s  or t h a t  a s p e c t  of 

the a r m s  r e d u c t i o n  a n d  a r m s  c o n t r o l  t a l k s "  a n d  t h a t  "the p o l i t i 

cal a n d  m i l i t a r y  a s p e c t s  of s e c u r i t y  q u e s t i o n s  a r e  o f t e n  a n d  i n 

c r e a s i n g l y  i n d i s s o c i a b l e  f r o m  e a c h  o t h e r "  (50).

These few examples sufficiently show that the restriction to 

"political and economic aspects of security" is not interpreted 

too narrowly by the Twelve. Yet, the facts remain that there is no 

"acquis politique" of EPC In the sphere of military security poli

cy properly speaking and that the Twelve have until now not estab

lished any kind of linkage between EPC and the military frameworks 

in which most of them cooperate. It does not need to be explained 

further that this almost complete 'absence* of EPC 1n the field of
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m i l i t a r y  s e c u r i t y  p o l i t i c s  is a capital s h o r t c o m i n g  for an i n t e r 

g o v e r n m e n t a l  c o o p e r a t i o n  w h i c h  aims at the d e v e l o p m e n t  of a " E u r o 

p e a n  f o r e i g n  p olicy".

(c) The scope l i m i t a t i o n s  imp o s e d  by the " d o m a i n e s  r é s e r v é s "  of 

some of the T w e l v e

It is not w i t h o u t  r e a s o n  that the c o m m i t m e n t  the T w e l v e  have 

e n t e r e d  in A r t i c l e  3 0 (2)(a), "to i n f o r m  and c o n s u l t  e ach other", 

is c o m p l e m e n t e d  by the r a t h e r  vague wo r d s  "on any f o r e i g n  p o l i c y  

m a t t e r s  of general i n t e r e s t " .  This p r o v i d e s  a c t u a l l y  an e s c a p e  

c l a u s e  for all c a s e s  in w h i c h  one of t h e  T w e l v e  c o n s i d e r s  a c e r 

tain q u e s t i o n  or a r e a  of f o r e i g n  p o l i c y  as an ' e x c l u s i v e  h u n t i n g  

gro u n d '  w h i c h  it w a n t s  t o  k eep o u t s i d e  of the "general i n t e r e s t "  

and c l e a r  of any ri g h t  of i n v o l v e m e n t  on the p art of o t h e r  M e m b e r  

S t a t e s .

T h r e e  b a s i c  t y p e s  of such " d o m a i n e s  r é s e r v é s "  of national f o 

r e i g n  p o l i c y  a c t i v i t y  ca n  be d i s c e r n e d  in EPC p r a c t i c e :

1 . " d o m a i n e s  r é s e r v é s "  r e s u l t i n g  f r o m  special regional i n t e r 

ests of c e r t a i n  M e m b e r  States, such as f r o m  the e x c l u s i v e  

r e l a t i o n s h i p  F r a n c e  c l a i m s  to have w i t h  la r g e  p a r t s  of B l a c k  

A f r i c a  ;

2. "domaines réservés" resulting from special responsibilities 

of certain Member States, such as from the special status of 

France and of the United Kingdom as Permanent Members of the 

UN Security Council;

3. "domaines réservés" resulting from conflicts between Member 

States, such as over Northern Ireland or Gibraltar.

The result of the existence of a "domaine réservé" Is usually that 

EPC abstains from dealing with problems related to the respective 

area. Due to France's special regional interests 1n Africa, for in

stance, the Western Sahara and Chad have been to a large extent 

kept out of the scope of EPC (51).
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I n s i d e r s  of EPC have n o t e d  that d u r i n g  the last years the i n s i s 

t e n c e  on the e x c l u s i v i t y  of " d o m a i n e s  r é s e r v é s "  has s o m e w h a t  d i m i 

n i s h e d  in EPC: The r e s p e c t i v e  M e m b e r  S t a t e s  s how a g r e a t e r  w i l 

l i n g n e s s  to a c c e p t  d i s c u s s i o n s  on p r o b l e m s  r e l a t e d  to th e i r  " d o 

m a i n e s "  <52). This is c e r t a i n l y  not o nly an e f f e c t  of the "reflex 

of c o o r d i n a t i o n "  (53). The m a i n  r e a s o n  is to be f o u n d  in the fact 

t hat the h o l d e r s  of " d o m a i n e s  r é s e r v é s "  h ave c ome to r e a l i z e  over 

the years t hat the s u p p o r t  of t h e i r  EPC p a r t n e r s  in p r o b l e m s  r e l a 

ted to t h e i r  ' e x c l u s i v e  h u n t i n g  g r o u n d s '  ca n  be e x t r e m e l y  useful 

and in the c a s e  of the i n t r o d u c t i o n  of e c o n o m i c  s a n c t i o n s  (like 

d u r i n g  the F a l k l a n d  c r i s i s )  e v e n  a b s o l u t e l y  n e c e s s a r y .  H o w e v e r ,  

t his d o e s  not m e a n  t h a t  the T w e l v e  ar e  b e g i n n i n g  to c o n s i d e r  the 

" d o m a i n e s  r é s e r v é s "  as m a t t e r s  of "general i n t e r e s t " :  F r a n c e  and 

the U n i t e d  K i n g d o m ,  for i n s t a n c e ,  a r e  u s u a l l y  still o n l y  p r e p a r e d  

t o  c o n s u l t  t h e i r  EPC p a r t n e r s  on t h e i r  " d o m a i n e s  r é s e r v é s "  if in 

a g i v e n  c a s e  the s u p p o r t  of the o t h e r s  is s een to be useful (54). 

As a p h e n o m e n o n  w h i c h  s e e m s  t o  be i n e v i t a b l e  in a c o n s e n s u s - b a s e d  

c o o p e r a t i o n  s t r u c t u r e ,  the " d o m a i n e s "  t h e r e f o r e  c o n t i n u e  to e x i s t  

an d  to li m i t  the s c o p e  of EPC.

It r e s u l t s  f r o m  the a b o v e  t h a t  the s c o p e  l i m i t a t i o n s  i m p o s e d  on

EPC a r e  in p r a c t i c e  q u i t e  c o n s i d e r a b l e ,  p a r t i c u l a r l y  in the s e c u 

rity fiel d .  Yet, a p a r t  f r o m  t h e s e  l i m i t a t i o n s ,  the f l e x i b l e  c h a 

r a c t e r  of the EPC s t r u c t u r e  a l l o w s  the T w e l v e  to e x t e n t  th e i r  c o 

o p e r a t i o n  r e a l l y  t o  e v e r y  a r e a  of c o m m o n  I n t e r e s t .  T his is s hown 

by t h e  f a c t  t h a t  t h e  T w e l v e  h ave a l s o  e s t a b l i s h e d  c o o p e r a t i o n  m e 

c h a n i s m s  in E P C  w h i c h  c l e a r l y  fall o u t s i d e  of t h e  s p h e r e  of f o 

r e i g n  p o l i c y  p r o p e r l y  s p e a k i n g :  In 1976 th e  T w e l v e  s t a r t e d  to c o 

o p e r a t e  in t h e  s p h e r e  of j u d i c i a l  p r o c e d u r e s  in v i e w  of c r e a 

t i n g  a " E u r o p e a n  J u d i c i a l  S p a c e”, a n d  in f o r m  of t h e  s o - c a l l e d  

"Trevi M e e t i n g s "  t h e  M i n i s t e r s  of J u s t i c e  or of t h e  I n t e r i o r  ( a c 

c o r d i n g  t o  c o u n t r y )  of th e  T w e l v e  h a v e  me t  i n t e r m i t t e n t l y  s i n c e  

1976 to c o o r d i n a t e  t h e  T w e l v e ' s  a n t i - t e r r o r i s t  p o l i c i e s  (55). H o w 

e v e r ,  t h e  r e s u l t s  of c o o p e r a t i o n  in t h e s e  f i e l d s  h a v e  p r o v e d  t o  be

r a t h e r  m o d e s t  until now, a n d  EPC has n e v e r  l ost its v o c a t i o n  t o

t h e  " h i g h  p o l i t i c s "  of f o r e i g n  a f f a i r s .
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C h a p t e r  5: The i n s t i t u t i o n s  of EPC

T i t l e  III of the SEA has not o nly c o d i f i e d  the ba s i c  p r i n c i p l e s  

of the n a ture and the scope of EPC, but has a l s o  for the first t i 

me g i v e n  a t r e a t y  ba s i s  to the various b o d i e s  of EPC which b e f o r e  

only e x i s t e d  on the ba s i s  of informal i n t e r g o v e r n m e n t a l  a r r a n g e 

m e nts. In a d d i t i o n ,  the SEA has i n t r o d u c e d  a new body in the EPC 

f r a m e w o r k ,  the EPC S e c r e t a r i a t ,  wh i c h  is the only p e r m a n e n t  body 

the T w e l v e  have set up until now. The e x i s t e n c e  of p r o p e r  EPC 

i n s t i t u t i o n s  has t h e r e f o r e  b e e n  f o r m a l l y  a c k n o w l e d g e d  by the SEA.

5.1. The P r e s i d e n c y

P u r s u a n t  to A r t i c l e  30( 1 0 ) ( a )  SEA the P r e s i d e n c y  of EPC is held 

by the "High C o n t r a c t i n g  Party" w h i c h  holds the P r e s i d e n c y  of the 

C ouncil of the EC. A r t i c l e  3 0 ( 1 0 ) ( b )  SEA p r o v i d e s  for four b a s i c  

r e s p o n s i b i l i t i e s  of the P r e s i d e n c y .  Th e s e  p r o v i s i o n s  are m e r e l y  

a c h e c k l i s t  of a r r a n g e m e n t s  w h i c h  a l r e a d y  e x i s t e d  in the p r e - S E A  

era (56). T h e y  p a r a p h r a s e  very b r i e f l y  the m ore general f u n c t i o n s  

the P r e s i d e n c y  has a c q u i r e d  in EPC p r a c t i c e :

A. the r e s p o n s i b i l i t y  for " i n i t i a t i n g  a c t i o n "  in EPC;

B. the r e s p o n s i b i l i t y  for " c o o r d i n a t i n g "  and

C. " r e p r e s e n t i n g  the p o s i t i o n s  of the M e m b e r  S t a t e s  in r e l a t i o n s  

w i t h  t h i r d  c o u n t r i e s "  in r e s p e c t  of EPC a c t i v i t i e s ;

»

D. the r e s p o n s i b i l i t y  for "the m a n a g e m e n t  of P o l i t i c a l  C o o p e r a 

t i o n " ,  in p a r t i c u l a r  for " d r a w i n g  up the t i m e t a b l e  of m e e 

t i n g s  and for c o n v e n i n g  an d  o r g a n i z i n g  m e e t i n g s " .

T h r e e  a d d i t i o n a l  a n d  m o r e  p a r t i c u l a r  f u n c t i o n s  a r e  l aid d o w n  in 

A r t i c l e s  30(4) a n d  30(5) SEA. T hey all r e l a t e  to t h e  i n t e r a c t i o n
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b e t w e e n  the EC and EPC:
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E. the f u n c t i o n  "to r e g u l a r l y  i n f o r m  the E u r o p e a n  P a r l i a m e n t  of 

the f o r e i g n  p o l i c y  i s s u e s  w h i c h  are b e i n g  e x a m i n e d  w i t h i n  the 

f r a m e w o r k  of P o litical C o o p e r a t i o n "  ( A r t i c l e  30(4) SEA);

F. the f u n c t i o n  "to e n s u r e  that the views of the E u r o p e a n  P a r 

lia m e n t  are d uly t a k e n  i n t o  c o n s i d e r a t i o n "  ( A r t i c l e  30(4)

SEA) ;

G. the f u n c t i o n  to e n s u r e ,  t o g e t h e r  w i t h  the C o m m i s s i o n ,  that 

" c o n s i s t e n c y "  b e t w e e n  the e x t e r n a l  p o l i c i e s  of the EC and the 

p o l i c i e s  a g r e e d  in EPC "is s o u g h t  and m a i n t a i n e d "  ( A r t i c l e  

30(5) SEA).

W h e r e a s  the P r e s i d e n c y  has a l w a y s  had the r e s p o n s i b i 1 ity of " a s s o 

c i a t i n g "  the EP to EPC, the SEA for the f i r s t  t ime has e x p l i c i t l y  

l aid d o w n  the last t w o  f u n c t i o n s .  We will c o m e  b ack in detail to 

the t h r e e  E C / E P C  i n t e r a c t i o n  f u n c t i o n s  of the P r e s i d e n c y  in Part

IV.

A l t h o u g h  the EC " P r e s i d e n c y "  has o b v i o u s l y  b e e n  the p r o t o t y p e  of 

the EPC " P r e s i d e n c y "  an d  a l t h o u g h  it is a l w a y s  the same M e m b e r  

S t a t e  w h i c h  h o l d s  the P r e s i d e n c y  of b o t h  s t r u c t u r e s ,  the role of 

the EPC P r e s i d e n c y  is t o t a l l y  d i f f e r e n t  f r o m  t h a t  of its c o u n 

t e r p a r t  in the EC. U n l i k e  in the C o m m u n i t y  f r a m e w o r k ,  the P r e s i 

d e n c y  in EPC has d e v e l o p e d  a f u n d a m e n t a l  r ole in the d e c i s i o n - m a 

king p r o c e s s  a n d  in the e x e c u t i o n  of p o l i c i e s  a g r e e d  on. T h i s  role 

has e m e r g e d  as a r e s u l t  of the four b a s i c  f u n c t i o n s  of the P r e s i 

d e n c y  m e n t i o n e d  a b o v e ,  (a) t h e  i n i t i a t i v e  f u n c t i o n ,  (b) the c o o r 

d i n a t i o n  f u n c t i o n ,  (c) the r e p r e s e n t a t i o n  f u n c t i o n  and (d) the m a 

n a g e m e n t  f u n c t i o n ,  e a c h  of w h i c h  will be d e a l t  w i t h . i n  turn;

(a) The i n i t i a t i v e  f u n c t i o n

In EPC, the P r e s i d e n c y  has not o n l y  - l ike all of the T w e l v e  - a 

r i g h t  to p r o p o s e  a d i s c u s s i o n  t o p i c ,  th e  a d o p t i o n  of a c o m m o n  p o 

s i t i o n  or a j o i n t  a c t i o n ,  bu t  a l s o  a c e r t a i n  o b l i g a t i o n  to d o  so.



F r o m  the b e g i n n i n g ,  the M e m b e r  Stat e s  have a c t u a l l y  left it to the 

P r e s i d e n c y  to 'run' the e n t i r e  EPC m a c h i n e r y .  As a result, the 

P r e s i d e n c y  is in p r a c t i c e  not only e x p e c t e d  by the Twel v e  to m a n a 

ge EPC (see b elow), but a lso to i n i t i a t e  d i s c u s s i o n s  among the 

T w e l v e  in view of a d o p t i n g  c o m m o n  p o s i t i o n s  and t a k i n g  joint a c t i 

ons (57) .

It needs a lot of skill and careful p r e p a r a t i o n  f rom the side of 

the P r e s i d e n c y - i n - O f f i c e  to fulfil its i n i t i a t i v e  f u n c t i o n  s u c 

c e s s f u l l y ,  b e c a u s e  its m a r g i n  of m a n o e u v r e  in this r e s p e c t  is r a 

ther l i m i t e d  by the need to s e cure the c o n s e n t  of all p a r t n e r s .

In the i n t e r e s t  of all, the P r e s i d e n c y  has to av o i d  u n r e a l i s t i c  

or p r e m a t u r e  p r o p o s a l s ,  but at the same time it m ust a l s o  try to 

e x t e n d  the limi t s  of p o s s i b l e  c o m m o n  p o s i t i o n s  and joint a c t i o n s  

as far as p o s s i b l e .  B e f o r e  i n t r o d u c i n g  a p r o p o s a l ,  the P r e s i d e n c y  

m u s t  t h e r e f o r e  a s c e r t a i n  as far as p o s s i b l e  the p r i o r i t y  o b j e c t i 

ves of e ach p a r t n e r  and the l i m i t s  of its p o s s i b l e  c o n c e s s i o n s .  

T h i s  is m a i n l y  d o n e  t h r o u g h  bil a t e r a l  c o n t a c t s  and c a u t i o u s  a p 

p r o a c h e s  d u r i n g  m e e t i n g s .  On the b a s i s  of these p r i o r  s o u n d i n g s ,  

the P r e s i d e n c y  t hen has to d e v e l o p  a s t r a t e g y  for the EPC m e e t i n g s  

in o r d e r  to p u s h  its p r o p o s a l s  t h r o u g h .  Since t h e r e  is o n l y  a l i 

m i t e d  t i m e  a v a i l a b l e  for e a c h  meeti n g ,  it is highly n e c e s s a r y  for 

the P r e s i d e n c y  not to w a s t e  it in i n c o n c l u s i v e  d i s c u s s i o n s .  The 

P r e s i d e n c y  t h e r e f o r e  u s u a l l y  p r o v i d e s  the M e m b e r  S t a t e s  b e f o r e h a n d  

w i t h  a d o c u m e n t  g i v i n g  a f r a m e w o r k  for the d i s c u s s i o n s .  D u r i n g  the 

m e e t i n g s  the P r e s i d e n c y  t hen m ust i d e n t i f y  the u s u a l l y  r a t h e r  

small a r e a s  of p o s s i b l e  a g r e e m e n t  and q u i c k l y  f i n d  an e q u i t a b l e  

c o m p r o m i s e  p r o p o s a l  or a skillful w o r d i n g  in v i e w  of a c h i e v i n g  

c o n s e n s u s  for a c o m m o n  p o s i t i o n  or a c t i o n  (58).

Th e  s u c c e s s  of the P r e s i d e n c y ' s  i n i t i a t i v e  role d e p e n d s  to a v e 

ry l a r g e  e x t e n t  on the r e s p e c t  of the s e n s i t i v i t i e s  of its EPC 

p a r t n e r s .  It has h a p p e n e d  t hat a P r e s i d e n c y  has t r i e d  t o  f o r c e  the 

h a n d s  of its p a r t n e r s  by c o n f r o n t i n g  t h e m  w i t h  " f a i t s  a c c o m p l i s " ,  

e.g., by s u r p r i s i n g  t h e m  at M i n i s t e r i a l  M e e t i n g s  w i t h  a c o m p l e t e  

c a t a l o g u e  of p r e v i o u s l y  not d i s c u s s e d  p r o p o s a l s  or by o f f i c i a l l y  

a n n o u n c i n g  th e  c o n v e n i n g  of a m e e t i n g  w i t h  t h i r d  c o u n t r i e s  w i t h o u t  

p r i o r  c o n s u l t a t i o n .  D u e  to the c i r c u m s t a n c e s ,  t h e  P r e s i d e n c y  m a y  

in s u c h  c a s e s  e v e n  be a b l e  t o  c a r r y  its i n i t i a t i v e  t h r o u g h .  H o w 
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ever, such a "fait a c c o m p l i "  s t r a t e g y  of the P r e s i d e n c y  a l w a y s  e n 

d a n g e r s  the p o l i t i c a l  s u p p o r t  of the T w e l v e  for the r e s p e c t i v e  

i n i t i a t i v e ,  s e r i o u s l y  d a m a g e s  the c o n f i d e n c e  in the P r e s i d e n c y ,  

e n t a i l s  an e n d u r i n g  d e t e r i o r a t i o n  of the 'climate' in EPC and c o n 

s i d e r a b l y  r e d u c e s  the c h a n c e s  for c o m p r o m i s e s  in o t h e r  a r e a s  (59).

(b) The c o o r d i n a t i o n  f u n c t i o n

The c o o r d i n a t i o n  of the p o s i t i o n s  of the M e m b e r  S t a t e s  in r e l a 

ti o n s  w i t h  t h i r d  c o u n t r i e s  is a p a r t i c u l a r l y  d i f f i c u l t  task in an 

i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  s t r u c t u r e  w h i c h  d oes not p r o v i d e  for 

any m e c h a n i s m s  to e n f o r c e  c o h e s i o n  and the r e s p e c t  of c o m m o n  p o s i 

t i ons. The EPC P r e s i d e n c y - i n - O f f i c e  f u l f i l l s  its c o o r d i n a t i o n  f u n c 

t i o n  n o t a b l y  t h r o u g h  the c i r c u l a t i o n  of a m a x i m u m  of i n f o r m a t i o n  

a m o n g  the T w e l v e  ( d u r i n g  m e e t i n g s  and in the C O R E U  te l e x  network) 

and in o r g a n i z i n g  m e e t i n g s  on all m a t t e r s  of gen e r a l  i n t e r e s t .  T h e 

se c o o r d i n a t i o n  e f f o r t s  a l s o  e x t e n d  to the c o o p e r a t i o n  b e t w e e n  the 

E m b a s s i e s  of the T w e l v e  in t h i r d  c o u n t r i e s  and to the T w e l v e ' s  c o 

o p e r a t i o n  in i n t e r n a t i o n a l  fora. T h e y  are n o r m a l l y  p a r t i c u l a r l y  

i n t e n s e  in the c a s e  of the T w e l v e ' s  c o o p e r a t i o n  in the UN f r a m e 

work: In the p r e p a r a t i o n  of an d  d u r i n g  the f o r t y - s e c o n d  U N G A  S e s 

sion ( 1 9 8 7 / 8 8 ) ,  for i n s t a n c e ,  the P r e s i d e n c y  o r g a n i z e d  12 m e e t i n g s  

of th e  T w e l v e ' s  P e r m a n e n t  R e p r e s e n t a t i v e s  to the UN and 220 m e e 

t i n g s  at e x p e r t  level in N e w  York in o r d e r  to c o o r d i n a t e  the M e m 

ber States' p o s i t i o n s  (60).

(c) The r e p r e s e n t a t i o n  f u n c t i o n

C o m m o n  p o s i t i o n s  an d  j o i n t  a c t i o n s  a g r e e d  on in EPC r e q u i r e  a 

d i p l o m a t i c  a p p a r a t u s  to i m p l e m e n t  them. S i n c e  EPC d i s p o s e s  of no 

d i p l o m a t i c  m a c h i n e r y  of its own, the T w e l v e  h ave c o n f e r r e d  the task 

of i m p l e m e n t i n g  c o m m o n  p o s i t i o n s  a n d  j o i n t  a c t i o n s  p r i m a r i l y  on 

th e  P r e s i d e n c y  an d  its n a t i o n a l  F o r e i g n  S e r v i c e .  A l m o s t  f r o m  the 

b e g i n n i n g ,  t h i s  f u n c t i o n  of r e p r e s e n t i n g  the c o m m o n  p o s i t i o n s  of 

t h e  T w e l v e  on t h e  i n t e r n a t i o n a l  s t a g e  has p r o v e d  t o  b e  a p a r t i c u 

la r l y  h e a v y  t a s k  for the P r e s i d e n c y ,  b o t h  f r o m  t h e  p o l i t i c a l  and 

f r o m  th e  a d m i n i s t r a t i v e  p o i n t  of v i e w  (61).
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In o r d e r  to a s s i s t  the P r e s i d e n c y  in this task, the Twelve have 

s u c c e s s i v e l y  set up two s u p p o r t i n g  s t r u ctures: In 1977 they s t a r 

ted to d e l e g a t e  a small t e a m  of o f f i c i a l s  f r o m  the Fo r e i g n  M i n i s 

tr i e s  of the p r e c e d i n g  and s u c c e e d i n g  P r e s i d e n c i e s  to the F o 

reign M i n i s t r y  of the M e m b e r  State hol d i n g  the P r e s i d e n c y  in o r 

der to help the latter in m a i n t a i n i n g  the c o n t i n u i t y  of EPC b u s i 

ness (62). In o r d e r  to i n c r e a s e  the political w e i g h t  of EPC r e p r e 

s e n t a t i o n  in i n t e r n a t i o n a l  relations, this s o - c a l l e d  "Troika" s y s 

t em was later e x t e n d e d  to c o n t a c t s  with third c o u n t r i e s  (63). In 

m o s t  of the i m p o r t a n t  c o n t a c t s  with third States, the r e p r e s e n t a 

t i v e  of the P r e s i d e n c y  is now a c c o m p a n i e d ,  at the same level, by 

r e p r e s e n t a t i v e s  of the p r e c e d i n g  and s u c c e e d i n g  P r e s i d e n c i e s  (as 

well as of the C o m m i s s i o n ) .  The s e cond s u p p o r t i n g  s t r u c t u r e  is the 

small EPC S e c r e t a r i a t  e s t a b l i s h e d  in 1987 w h i c h  a s s i s t s  the P r e s i 

d e n c y  in v a r i o u s  o r g a n i z a t i o n a l  m a t t e r s  (see s u b - c h a p t e r  5.6.)* 

Yet, the P r e s i d e n c y  c o n t i n u e s  to b ear the full r e s p o n s i b i l i t y  for 

the e x t e r n a l  r e p r e s e n t a t i o n  of EPC.

If a s t a t e m e n t  has to be d r a f t e d ,  a d i p l o m a t i c  c o n t a c t  e s t a b l i 

shed, a p u b l i c  or p r i v a t e  " d é m a r c h e "  m a d e  or simply a l e t t e r  sent, 

it is a l w a y s  a r e p r e s e n t a t i v e  of the P r e s i d e n c y ,  at the a p p r o p r i a 

te p o l i t i c a l  or a d m i n i s t r a t i v e  level, w h o  does it. In m u l t i l a t e r a l  

fora, like in the U N G A  and in the C SCE f r a m e w o r k ,  the P r e s i d e n c y  

a c t s  as the s p o k e s m a n  of the Twelve, p a r t i c u l a r l y  in the o p e n i n g  

s e s s i o n s  of m e e t i n g s .  In r e g u l a r  c o n s u l t a t i o n s  w i t h  t h i r d  S t a t e s  

or g r o u p s  of t h i r d  S t a t e s  (e.g., the A S E A N  c o u n t r i e s ) ,  in which, 

d e p e n d i n g  on the r e p r e s e n t a t i o n  f o r m u l a  a p p l i e d ,  some or e v e n  all 

of the T w e l v e  p a r t i c i p a t e ,  the P r e s i d e n c y  a l w a y s  s p e a k s  f i r s t  on 

b e h a l f  of th e  T w e l v e .  F i n a l l y  it is a l s o  the P r e s i d e n c y  w h i c h  i s 

sues t h e  c o m m o n  d e c l a r a t i o n s  of the T w e l v e  and e x p l a i n s  t h e m  to 

th e  p r e s s  (8k) .

A l t h o u g h  f i r m l y  e s t a b l i s h e d  in EPC p r a c t i c e ,  the r e p r e s e n t a t i o n  

of the T w e l v e  by the P r e s i d e n c y  is one of the m o s t  p r o b l e m a t i c  

f e a t u r e s  of EPC. T h i s  for t w o  rea s o n s :

T he f i r s t  r e a s o n  is t hat the s i x - m o n t h l y  r o t a t i o n  of th e  P r e s i 

d e n c y  u s u a l l y  e n t a i l s  s e r i o u s  d i s c o n t i n u i t i e s  in th e  a g e n d a  of 

EPC, the q u a l i t y  of d i s c u s s i o n s  a n d  the i m p l e m e n t a t i o n  of c o m m o n  

p o s i t i o n s  (65). It a l s o  p r a c t i c a l l y  e x c l u d e s  any l o n g - t e r m  p l a n 
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ning. All t h i s  seems to be r a t h e r  i n e v i t a b l e  b e c a u s e  e ach P r e s i 

d e n c y  has d i f f e r e n t  p r i o r i t i e s ,  d i f f e r e n t  r e l a t i o n s h i p s  with 

t h i r d  c o u n t r i e s ,  d i f f e r e n t  q u a n t i t a t i v e  and q u a l i t a t i v e  d i p l o m a t i c  

c a p a c i t i e s ,  d i f f e r e n t  a d m i n i s t r a t i v e  s t r u c t u r e s  and a d i f f e r e n t  

p o l i t i c a l  w e i g h t  on the i n t e r n a t i o n a l  stage. P a r t i c u l a r l y  in r e s 

p ect to p o l i t i c a l  w e i g h t  and a d m i n i s t r a t i v e  c a p a c i t y ,  it is c e r 

t a i n l y  m u c h  m o r e  d i f f i c u l t  for the s m a l l e r  M e m b e r  S t a t e s  to r e p r e 

sent the T w e l v e  e f f e c t i v e l y  in i n t e r n a t i o n a l  r e l a t i o n s ,  p a r t i c u 

larly in m o m e n t s  of cri s i s :  A l t h o u g h  t h e r e  is no e v i d e n c e  for an 

o b v i o u s  f a i l u r e ,  one may think, for in s t a n c e ,  that the L u x e m b o u r g  

P r e s i d e n c y  was s o m e w h a t  o v e r c h a r g e d  b o t h  p o l i t i c a l l y  and a d m i n i s 

t r a t i v e l y  w h e n  in J a n u a r y  1991 it s u d d e n l y  had to c o p e  w ith the 

h e a v y  d i p l o m a t i c  c h a l l e n g e s  of the G u l f  c r i s i s  in the last da y s  

b e f o r e  the e x p i r y  of th e  UN u l t i m a t u m  (66).

The s e c o n d  r e a s o n  is t hat the s i x - m o n t h l y  r o t a t i o n  of p o l i t i 

c i a n s  and d i p l o m a t s  w h i c h  r e p r e s e n t  EPC in t h i r d  c o u n t r i e s  and 

i n t e r n a t i o n a l  f o r a  e v i d e n t l y  d o e s  not c o n t r i b u t e  to a s t a b l e  image 

of the T w e l v e  in i n t e r n a t i o n a l  r e l a t i o n s .  The T r o i k a  s y s t e m  r e n 

d e r s  th e  r o t a t i o n  less a b r u p t ,  but its 'm u l t i c e p h a l o u s 1 f o r m  of 

r e p r e s e n t a t i o n  c r e a t e s  p r o b l e m s  of c o h e s i v e n e s s  w h i c h  for t h e i r  

p a r t  a l s o  b r i n g  a v a c i l l a t i n g  e l e m e n t  in the T welve' e x t e r n a l  

i m a g e .

(d) The m a n a g e m e n t  f u n c t i o n

Si n c e  th e  v ery b e g i n n i n g s  of EPC, t h e  P r e s i d e n c y - i n - O f f i c e  has 

a l w a y s  b e e n  in c h a r g e  of m a n a g i n g  th e  e n t i r e  EPC m a c h i n e r y .  In 

t h i s  r e s p e c t  it has t o  f ulfill at le a s t  six m a j o r  t a s k s  (67):

(1) to p r e p a r e  the v a r i o u s  t y p e s  of ( i n t e r n a l )  EPC m e e t i n g s  in 

M e m b e r  S t a t e s  a n d  t h i r d  c o u n t r i e s ,  w h i c h  i n c l u d e s  s uch v a 

r i o u s  a c t i v i t i e s  as t a k i n g  i n i t i a t i v e s  for a m e e t i n g s ,  f i 

x i n g  t h e  d a t e s  an d  p l a c e s  of m e e t i n g s ,  e s t a b l i s h i n g  (in 

c o n s u l t a t i o n  w i t h  all p a r t n e r s )  t h e  a g e n d a s  of m e e t i n g s  and 

p r e p a r i n g  p a p e r s  r e l a t e d  t o  th e  d i s c u s s i o n  t o p i c s ;

(2) t o  e s t a b l i s h  t h e  r e c o r d s  of EPC m e e t i n g s ,  w h i c h  i n c l u d e s



the p r e p a r a t i o n  of an "oral r eport" after each W o r k i n g  

G r o u p  m e e t i n g ,  the d r a f t i n g  (in c o l l a b o r a t i o n  with the E u 

r o p e a n  C o r r e s p o n d e n t s )  of the "relevé de c o n c l u s i o n s "  of 

Political C o m m i t t e e  mee t i n g s ,  the e s t a b l i s h m e n t  of r e 

co r d s  of formal (if n ecessary, a l s o  of i n formal) M i n i s t e 

rial M e e t i n g s ,  and the d i s t r i b u t i o n  of all th e s e  r e c o r d s  

at m e e t i n g s  a n d / o r  t h r o u g h  the CO R E D  system;

(3) the o r g a n i z a t i o n  of c o n t a c t s  with th i r d  c o u n t r i e s ,  w h i c h  

i n c l u d e s  the f i x i n g  of dates, p l a c e s  and a g e n d a s  in c o l l a 

b o r a t i o n  w i t h  the r e s p e c t i v e  c o u n t r i e s  and the d r a f t i n g  of 

the r e c o r d s  of th e s e  c o n t a c t s ;

(4) to w a t c h  o ver (with the help of the E u r o p e a n  C o r r e s p o n 

d e nts) the r e s p e c t  of the " c o u t u m i e r " ,  i.e. the e s t a b l i s h e d  

p r a c t i c e s  of EPC, w h i c h  me a n s  that the P r e s i d e n c y  has to 

i n t e r v e n e  w h e n e v e r  one of the T w e l v e  d e p a r t s  f r o m  a g r e e d  

p r a c t i ces ;

(5) to m a i n t a i n  r e l a t i o n s  w ith the EP, wh i c h  inc l u d e s ,  inter 

alia, the a n s w e r i n g  of a c o n s i d e r a b l e  a m o u n t  of oral and 

w r i t t e n  P a r 1 ia m e n t a r y q u e s t i o n s ,  the p r e p a r a t i o n  of c o l l o -  

q i u e s  w i t h  the EP's Political A f f a i r s  C o m m i t t e e  and the 

d r a f t i n g  of p r o g r a m m e  and b a l a n c e  s p e e c h e s  of the P r e s i -  

d e n t - i n - O f f i c e  b e f o r e  the EP;

(6) t o  p u b l i s h ,  w h e r e  n e c e s s a r y ,  the d e c l a r a t i o n s  a n d  d o c u m e n t s  

o f f i c i a l l y  a d o p t e d  by the Twelve.

It is e v i d e n t  t h a t  the a d m i n i s t r a t i v e  b u r d e n  r e s u l t i n g  f r o m  all 

t h e s e  t a s k s  is a very c o n s i d e r a b l e  one for the M e m b e r  S t a t e  h o l 

d i n g  the P r e s i d e n c y .  This is not only t rue for the s m a l l e r  F o 

r e i g n  M i n i s t r i e s ;  D u r i n g  the F r e n c h  P r e s i d e n c y  of 1989, e v e n  s e 

n i o r  o f f i c i a l s  of the "Quai d ' O r s a y "  e x p r e s s e d  s u r p r i s e  at the 

h e a v y  b u r d e n  w h i c h  EPC p l a c e s  on the M e m b e r  S t a t e  c u r r e n t l y  in 

c h a r g e  (68). U n d e r  t h e s e  c i r c u m s t a n c e s  it is not s u r p r i s i n g  t h a t  

w h e n  h o l d i n g  the P r e s i d e n c y  the s m a l l e r  M e m b e r  S t a t e s  are o f t e n
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c o n f r o n t e d  w i t h  very s e r i o u s  o r g a n i z a t i o n a l  p r o b l e m s ,  not only in 

r e s p e c t  to the s h o r t a g e  of staff, but a l s o  as r e g a r d s  the internal 

s t r u c t u r e  of t h e i r  F o r e i g n  M i n i s t r i e s  (69). The small EPC S e c r e t a 

riat can o n l y  p r o v i d e  a very limited, a l b e i t  val u a b l e ,  sup p o r t  in 

t his r e g a r d  (see s u b - c h a p t e r  5.6.).

It f o l l o w s  f r o m  the a b o v e  a n a l y s i s  of the P r e s i d e n c y ' s  main 

f u n c t i o n s  in EPC, that the role of the P r e s i d e n c y  in EPC is in 

p r a c t i c e  to a l i m i t e d  e x t e n t  s i m i l a r  to that of the C o m m i s s i o n  

in the EC f r a m e w o r k ,  p a r t i c u l a r l y  as r e g a r d s  its i n i t i a t i v e  and 

e x e c u t i v e  f u n c t i o n s .  In this r e s p e c t ,  the P r e s i d e n c y  p l a y s  c l e a r 

ly a m u c h  m o r e  i m p o r t a n t  role in EPC t h a n  its c o u n t e r p a r t  in the 

EC f r a m e w o r k ,  an d  t h e r e  is no d o u b t  that t h r o u g h  the c o n v e n i n g  

of m e e t i n g s ,  the s e t t i n g  of a g e n d a s  an d  the p r e p a r a t i o n  of d o c u 

m e n t s ,  the EPC P r e s i d e n c y  is in a p o s i t i o n  to i n f l u e n c e  the o r i e n 

t a t i o n  of d i s c u s s i o n s  and the a d o p t i o n  of c o m m o n  p o s i t i o n s  (70). 

H o w e v e r ,  like in the EC, the P r e s i d e n c y  is a l s o  in the EPC s t r u c 

t u r e  a l m o s t  t o t a l l y  d e p e n d e n t  on the p o s i t i o n s  t a k e n  by the o ther 

M e m b e r  Sta t e s .  T h e s e  d o  not o n l y  m o r e  o f t e n  t h a n  not d i s a g r e e  

a m o n g  e a c h  o t h e r ,  b u t  a l s o  c o n t i n u e  to speak on t h e i r  own b e h a l f  

on the i n t e r n a t i o n a l  st a g e  w h e n e v e r  t h e y  d e e m  it n e c e s s a r y .  This 

c o n s i d e r a b l y  w e a k e n s  b o t h  the P r e s i d e n c y ' s  internal d e c i s i o n - m a 

king r ole a n d  its e x t e r n a l  i m a g e  as r e p r e s e n t a t i v e  of the Twelve. 

L i k e  the d i s c o n t i n u i t i e s  c a u s e d  by th e  s i x - m o n t h l y  r o t a t i o n  (see 

a b o v e ) ,  t his w e a k n e s s  is p r o f o u n d l y  r o o t e d  in the p u r e l y  i n t e r g o 

v e r n m e n t a l  n a t u r e  of EPC.

5.2. T h e  M i n i s t e r i a l  M e e t i n g s

The c r e a t i o n  of the E u r o p e a n  C o u n c i l  has d e p r i v e d  the T w e l v e ' s  

F o r e i g n  M i n i s t e r s  of t h e i r  p r e v i o u s  s t a t u s  as h i g h e s t  p o l i t i c a l  

a u t h o r i t y  in EPC m a t t e r s  (see c h a p t e r  7). N e v e r t h e l e s s  the " F o 

r e i g n  M i n i s t e r s  m e e t i n g  in EPC", as th e  M i n i s t e r s  o f f i c i a l l y  d e s 

c r i b e  t h e m s e l v e s  w h e n  c o m i n g  t o g e t h e r  in t h e  EPC f r a m e w o r k ,  c o n t i 

nue t o  be th e  p r i n c i p a l  d e c i s i o n - m a k i n g  o r g a n  in EPC. T h e y  d e c i d e
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the T w e l v e ' s  p o s i t i o n s  on all ma j o r  issues, and the work of the 

P o litical C o m m i t t e e  (see b e l o w  5.3.) and of the s u b o r d i n a t e  w o r 

king g r o u p s  of EPC is to a large e x t e n t  only d e s t i n e d  to p r e p a r e  

the F o r e i g n  M i n i s t e r s '  m e e t i n g s .

At least three d i f f e r e n t  types of EPC Min i s t e r i a l  M e e t i n g s  can 

be d i s c e r n e d  in EPC pr a c t i c e :  formal M i n i s t e r i a l  M e e t i n g s ,  Gym- 

n i c h - t y p e  m e e t i n g s  and occasi o n a l  m e e t i n g s  in other f r a m e w o r k s .  It 

s h o u l d  be noted that in all these m e e t i n g s  the Fo r e i g n  M i n i s t e r s  

are j o ined by at least one M e m b e r  of the C o m m i s s i o n ,  us u a l l y  the 

P r e s i d e n t  of the C o m m i s s i o n :

(a) Formal ( r e g u l a r  and e x t r a o r d i n a r y ) M i n i s t e r i a l  M e e t i n g s

A r t i c l e  3 0 ( 3 ) (a) of the SEA has c o d i f i e d  the a l r e a d y  e x i s 

ting p r a c t i c e  that the T w e l v e ' s  F o r e i g n  M i n i s t e r s  m e e t  at 

least f our t i m e s  a year in formal EPC " M i nisterial M e e 

t i n g s "  ( s o m e t i m e s  a l s o  c a l l e d  " C o n f e r e n c e s  of F o r e i g n  M i n i 

sters"). Each year at least two such M e e t i n g s  are u s u a l 

ly s c h e d u l e d  in the capital of the M e m b e r  State h o l d i n g  the 

P r e s i d e n c y  and two on the o c c a s i o n  of a EC General A f f a i r s  

Council m e e t i n g .  The d a t e s  of these " r egular" m e e t i n g s  are 

f i x e d  well in a d v a n c e ,  w h i c h  e n t a i l s  a c e r t a i n  lack of f l e 

x i b i l i t y  in e s t a b l i s h i n g  the agenda. H o w e v e r ,  w h e n e v e r  n e 

c e s s a r y ,  the P r e s i d e n c y  a f t e r  c o n s u l t a t i o n  of p a r t n e r  may 

a r r a n g e  for a d d i t i o n a l  m e e t i n g s .  In J a n u a r y  1991 no less 

th a n  f our of such " e x t r a o r d i n a r y "  M i n i s t e r i a l  M e e t i n g s  were 

ho l d  b e c a u s e  of the G ulf c r i s i s  (71). Special c r i s i s  m e e 

t i n g s  may a l s o  be c o n v e n e d  w i t h i n  f o r t y - e i g h t  hours at the 

r e q u e s t  of at least t h r e e  M e m b e r  S t a t e s  ( A r t i c l e  3 0 ( 1 0 ) ( d )  

SEA) .

It is in the formal M i n i s t e r i a l  M e e t i n g s  t h a t  d e c i s i o n s  

a re u s u a l l y  m a d e  or f o r m a l i z e d .  U n l e s s  c i r c u m s t a n c e s  or t i 

me c o n s t r a i n t s  f o r c e  the F o r e i g n  M i n i s t e r s  to r e a c h  c o n s e n 

sus a l r e a d y  t h r o u g h  the C O R E U  n e t w o r k ,  they u s u a l l y  w ait u n 

til the n ext M i n i s t e r i a l  M e e t i n g  for d e c i d i n g  on c o m m o n  p o 

s i t i o n s ,  c o m m o n  d e c l a r a t i o n s  and joint a c t i o n s .  In m a n y  c a 

ses, t h e s e  d e c i s i o n s  are t a k e n  on t h e  b a s i s  of the p r e p a r a -
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t o r y  w o r k  of the P o litical C o m m i t t e e  and the EPC W o r k i n g  

Gr o u p s ,  and the M i n i s t e r s  o f t e n  o nly sett l e  the d i f f e r e n c e s  

w h i c h  have r e m a i n e d  at the level of the Political C o m m i t t e e .  

The M i n i s t e r s  may a l s o  issue i n s t r u c t i o n s  to the Political 

C o m m i t t e e  or to t h e i r  E m b a s s i e s  a b r o a d  (72).

(b) G y m n i c h - t y p e  m e e t i n g s

Si n c e  1974, the F o r e i g n  M i n i s t e r s  m eet t w i c e  a year for i n 

formal w e e k e n d  s e s s i o n s  in u s u a l l y  r a t h e r  p r e s t i g i o u s  h i s t o 

rical a c c o m m o d a t i o n s  r e m o t e  f r o m  the capital of the P r e s i d e n 

cy. T h e s e  s e s s i o n s  have b e e n  b a p t i z e d  " G y m n i c h - t y p e "  m e e 

t i n g s  b e c a u s e  the f i r s t  on e  was held in the c a s t l e  of Gym- 

ni c h  in G e r m a n y .  The key f e a t u r e  of this t y p e  of m e e t i n g s  is 

t h e i r  h i g h l y  informal c h a r a c t e r  w h i c h  a l l o w s  the F o r e i g n  M i 

n i s t e r s  to h ave a c o m p r e h e n s i v e  e x c h a n g e  of vi e w s  on all f o 

r e i g n  p o l i c y  (and e v e n  EC) m a t t e r s  c o n s i d e r e d  to be of g e n e 

ral i n t e r e s t  w i t h o u t  the c o n s t r a i n t s  i m p o s e d  by a p r e - f i x e d  

a g e n d a ,  by the p r e s e n c e  of c o u n s e l l o r s  of t h e i r  M i n i s t r i e s  

a n d  by the w h o l e  a d m i n i s t r a t i v e  a p p a r a t u s  w h i c h  n o r m a l l y  

s u p p o r t s  the formal M i n i s t e r i a l  M e e t i n g s :  At G y m n i c h - t y p e  

m e e t i n g s ,  t h e r e  is no formal a g e n d a  and no o f f i c i a l  i n t e r 

p r e t a t i o n  an d  w i t h  th e  e x c e p t i o n  of a the P o l i t i c a l  D i r e c t o r  

of the P r e s i d e n c y ,  the H e a d  of the EPC S e c r e t a r i a t  and the 

S e c r e t a r y  G e n e r a l  of th e  C o u n c i l  ( w h o  p r i m a r i l y  act as note- 

t a k e r s  fo r  t h e  P r e s i d e n c y )  no o f f i c i a l s  are p r e s e n t .  At the 

i s s u e  of th e  m e e t i n g ,  g u i d e l i n e s  of an o p e r a t i o n a l  n a t u r e  

w h i c h  m a y  h a v e  e m e r g e d  f r o m  the m e e t i n g  ar e  s u m m a r i z e d  by 

t h e  P r e s i d e n c y  on a s t r i c t l y  c o n f i d e n t i a l  b a s i s  (73). If n e 

c e s s a r y ,  t h e s e  g u i d e l i n e s  a r e  l a t e r  f o r m a l i z e d  in M i n i s t e 

rial M e e t i n g s  or t h r o u g h  th e  C O R E U  n e t w o r k .

(c) O c c a s i o n a l  m e e t i n g s  in o t h e r  f r a m e w o r k s

P u r s u a n t  t o  A r t i c l e  3 0 ( 3 ) ( a )  of t h e  SEA, th e  F o r e i g n  M i n i 

s t e r s  "may a l s o  d i s c u s s  f o r e i g n  p o l i c y  m a t t e r s "  w i t h i n  EPC 

o n  the o c c a s i o n  of m e e t i n g s  of th e  C o u n c i l  of t h e  EC. T h i s
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p r o v i s i o n  has c o d i f i e d  the long e x i s t i n g  p r a c t i c e  that the 

M i n i s t e r s  n e arly a l w a y s  use the General A f f a i r s  Council m e e 

t i n g s  to d i s c u s s  more or less b r i e f l y  c u r r e n t  t o p i c s  of f o 

reign affai r s .  S imilar d i s c u s s i o n s  a l s o  take p l a c e  in the 

f r a m e w o r k  of the E u r o p e a n  Council m e e t i n g s  ( u s u a l l y  at d i n 

ner the first evening) and s o m e t i m e s  on the o c c a s i o n  of the 

U NGA S e s s i o n s  (74). Like in the case of the G y m n i c h  type 

m e e t i n g s ,  a g r e e m e n t s  r e a c h e d  d u r i n g  these o c c a s i o n a l  m e e 

ti n g s  may a f t e r w a r d s  be f o r m a l i z e d .

It is o b v i o u s  that ty p e s  (a) and (c) of m i n i s t e r i a l  m e e t i n g s  d r a w  

c o n s i d e r a b l e  a d v a n t a g e  f rom the e x i s t i n g  EC s t r u c t u r e :  The F o r e i g n  

M i n i s t e r s  in m ost c a s e s  simply c o m p l e m e n t  their m e e t i n g  in the EC 

f r a m e w o r k  by one in the EPC f r a m e w o r k .  This has not only o r g a n i z a 

tional a d v a n t a g e s ,  but it a l s o  g u a r a n t e e s  a f r e q u e n c y  of at least 

one m e e t i n g  per month. As we will show later, this c l o s e  c o n n e c 

t ion b e t w e e n  the F o r e i g n  M i n i s t e r s '  m e e t i n g s  in b oth s t r u c t u r e s  

p l a y s  an i m p o r t a n t  role in E C /EPC i n t e r a c t i o n  (see s u b - c h a p t e r

9.2.) .

5.3. The Pol i t i c a l  C o m m i t t e e

A r t i c l e  3 0 ( 1 0 ) ( c ) of the SEA p r o v i d e s  that the P o l i t i c a l  D i r e c 

t o r s  of the T w e l v e  "shall m eet r e g u l a r l y  in the P o l i t i c a l  C o m m i t 

tee" in o r d e r  to

A. "g i v e  the n e c e s s a r y  i m p e t u s " ,

B. " m a i n t a i n  t h e  c o n t i n u i t y  of E u r o p e a n  P o l itical C o o p e r a t i o n "

and

C. " p r e p a r e  the M i n i s t e r s '  d i s c u s s i o n s " .

T h i s  b r i e f  d e s c r i p t i o n  of the role and the of f u n c t i o n s  of the P o 

l itical C o m m i t t e e  (EPC i n s i d e r s  call it "POCO") is m o r e  c o m p r e h e n 
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sive t h a n  that c o n t a i n e d  in the L o n d o n  R e p o r t  of 1981 w h i c h  only 

s t a t e s  that the P o l itical C o m m i t t e e  "is r e s p o n s i b l e  for d i r e c t i n g  

the work of the W o r k i n g  G r o u p s  and for the p r e p a r a t i o n  of d i s c u s 

sions at m i n i s t e r i a l  level" (75).

The Pol i t i c a l  C o m m i t t e e  is, in fact, far m o r e  than a simp l e  c o 

o r d i n a t i o n  i n s t a n c e  on the i n t e r m e d i a t e  level b e t w e e n  the W o r k i n g  

G r o u p s  and the M i n i s t e r s '  m e e t i n g s .  B e i n g  c o m p o s e d  of the P o l i t i 

cal D i r e c t o r s  of the T w e l v e ' s  F o r e i g n  M i n i s t r i e s  and of the C o m 

m i s s i o n ,  w h i c h  d u r i n g  the m e e t i n g s  are n o r m a l l y  e a c h  s u p p o r t e d  by 

one or tw o  s e n i o r  o f f i c i a l s ,  the Pol i t i c a l  C o m m i t t e e  r e g r o u p s  t h o 

se of the M e m b e r  S t a t e ' s  s e n i o r  d i p l o m a t s  w h i c h  b e c a u s e  of their 

f u n c t i o n  in the natio n a l  d i p l o m a t i c  m a c h i n e r i e s  are in the best 

p o s i t i o n  to o v e r s e e  the w h o l e  of the T w e l v e ' s  f o r e i g n  p o l i c y  a c t i 

vities. T his f u n c t i o n  is not e x a c t l y  the same in all of the T w e l v e  

F o r e i g n  M i n i s t r i e s  (in s ome the P o l i t i c a l  D i r e c t o r  is f o r m a l l y  on 

an equal f o o t i n g  w i t h  c o l l e a g u e s  of the same rank w h i c h  head, for 

e x a m p l e ,  r e s p o n s i b l e ,  the e c o n o m i c  s e c t i o n ) ,  but the Pol i t i c a l  D i 

r e c t o r  has a l w a y s  at least a g eneral p o l i t i c a l  a u t h o r i t y  over his 

c o l l e a g u e s .  D u e  t o  the P o l i t i c a l  D i r e c t o r s '  c o m p r e h e n s i v e  e x p e r t i 

se an d  to t h e i r  d i r e c t  i m p a c t  on the w o r k  of t h e i r  national F o 

r e i g n  M i n i s t r i e s ,  the P o l i t i c a l  C o m m i t t e e  has b e c o m e  the central 

b o d y  in EPC d e c i s i o n - m a k i n g :

R e g u l a r l y  d i s c u s s i n g  all f o r e i g n  p o l i c y  m a t t e r s  of ge n e r a l  i n 

t e r e s t ,  the C o m m i t t e e  a s c e r t a i n s  the a r e a s  in w h i c h  the T w e l v e  can 

a g r e e  on c o m m o n  p o s i t i o n s  a n d  jo i n t  a c t i o n s .  In r e s p e c t  to t h e s e  

a r e a s ,  it g i v e s  m a n d a t e s  to the W o r k i n g  G r o u p s  to r e p o r t  on m a t 

t e r s  of c u r r e n t  i n t e r e s t ,  and, w h e n e v e r  n e c e s s a r y ,  e s t a b l i s h e s  new 

W o r k i n g  G r o u p s  for s p e c i f i c  i s s u e s .  On the b a s i s  of the r e s u l t s  

o b t a i n e d  in th e  W o r k i n g  G r o u p s  a n d  of the r e g u l a r  e x c h a n g e  of 

v i e w s  b e t w e e n  th e  P o l i t i c a l  D i r e c t o r s  t h e m s e l v e s ,  th e  P o l i t i c a l  

C o m m i t t e e  w o r k s  out all the r e l e v a n t  d e t a i l s  of comrrton p o s i t i o n s ,  

j o i n t  a c t i o n s  a n d  o t h e r  f o r m s  of c o o p e r a t i o n  b e t w e e n  the T w e lve.

In o r d e r  to a l l o w  a s w i f t  a d o p t i o n  of c o m m o n  p o s i t i o n s  a n d  d e c l a 

r a t i o n s  d u r i n g  the M i n i s t e r i a l  M e e t i n g s  (or e v e n  E u r o p e a n  C o u ncil 

m e e t i n g s ) ,  the C o m m i t t e e  t r i e s  t o  r e a c h  c o m p r o m i s e s  on all r e l e 

v a n t  m a t t e r s  b e f o r e  the F o r e i g n  M i n i s t e r s  meet. On th e  b a s i s  of 

th e  c o m p r o m i s e s  r e a c h e d  a n d  the r e m a i n i n g  d i f f e r e n c e s ,  t h e  C o m m i t -
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tee p r e p a r e s  the a g e n d a  of the M i n i s t e r i a l  M e e t i n g s  and p r o v i d e s  

the M i n i s t e r s  with rep o r t s  on topical q u e s t i o n s .  Last but not 

least, the C o m m i t t e e  a l s o  p r o v i d e s  a f r a m e w o r k  for an of t e n  very 

frank e x c h a n g e  of views which a l lows the Political D i r e c t o r s  to 

f a m i l i a r i z e  t h e m s e l v e s  with the d i f f e r e n t  national v i e w p o i n t s  and 

to air p a r t i c u l a r l y  c o n f i d e n t i a l  i n f o r m a t i o n s  (76).

It is e v i d e n t  that in or d e r  to fulfill the v arious ta s k s  d e s c r i 

be a b o v e  the Political C o m m i t t e e  needs to meet qu i t e  often: In 

its r e g u l a r  m e e t i n g s  the C o m m i t t e e  meets at least o n c e  a m o n t h  

( except in A ugust) for a day and a half in the capital of the M e m 

ber State h o l d i n g  the P r e s i d e n c y  or in Bru s s e l s .  D u r i n g  th e s e  m e e 

tings, d i n n e r  and lunch are t r a d i t i o n a l l y  used as o c c a s i o n s  for 

i n t e n s e  informal c o n s u l t a t i o n s .  The Political D i r e c t o r s  a l s o  get 

t o g e t h e r  d u r i n g  the E u r o p e a n  Council m e e t i n g s  to p r e p a r e  the d r a f t  

d e c l a r a t i o n s  on i n t e r n a t i o n a l  p r o b l e m s  u s u a l l y  c o n t a i n e d  in the 

E u r o p e a n  C ouncil c o m m u n i q u é s .  In add i t i o n ,  the C o m m i t t e e  m e e t s  on 

the eve of the o p e n i n g  of the U NGA S e s s i o n s  in or d e r  to f i n a l i z e  

the o p e n i n g  s p e e c h  to be d e l i v e r e d  in the name of the T w e l v e  by 

the F o r e i g n  M i n i s t e r  of the M e m b e r  State h o l d i n g  the P r e s i d e n c y .  

O c c a s i o n a l l y ,  m e e t i n g s  are a l s o  held b e f o r e  or d u r i n g  i n t e r n a t i o 

nal c o n f e r e n c e s  a t t e n d e d  by the T w e l v e  (77). Like in the c a s e  of 

M i n i s t e r i a l  M e e t i n g s ,  c r i s i s  m e e t i n g s  of the Political C o m m i t t e e  

m a y  be c o n v e n e d  w i t h i n  f o r t y - e i g h t  hours at the r e q u e s t  of at 

least t h r e e  M e m b e r  States. Since m e e t i n g s  o f t e n  e x t e n d  to mo r e  

t han one day, the P o l itical D i r e c t o r s  of the T w e l v e  m eet at l e ast 

on 30 d a y s  d u r i n g  an a v e r a g e  year (78). Due to the f r e q u e n c y  of 

m e e t i n g s  a n d  a r a t h e r  informal a t m o s p h e r e  the Pol i t i c a l  C o m m i t t e e  

has d e v e l o p e d  a s p i r i t  of c o h e s i o n  and of c o m m o n  p u r p o s e  w h i c h  

g o e s  e v e n  b e y o n d  of the " e s p r i t  de c o r p s "  of the C O R E P E R .  T his and 

the h igh level of d i s c u s s i o n s  e x p l a i n  why f r o m  the p o i n t  of v i e w  

of an i n s i d e r  of EPC the P o l itical C o m m i t t e e  has b e e n  d e s c r i b e d  as 

an " i n t e l l i g e n t  f r a t e r n i t y "  (79).

In r e s p e c t  to b o t h  its task of h i g h - l e v e l  c o m p r o m i s e  s e a r c h  in 

v i e w  of the d e c i s i o n s  to be t a k e n  by the M i n i s t e r s  an d  the " e s p r i t  

de c o r p s "  of its m e m b e r s ,  the P o l itical C o m m i t t e e  ca n  be s een as 

an EPC c o u n t e r p a r t  to the C O R E P E R  in the EC f r a m e w o r k .  Its i n s t i 

t u t i o n a l  r ole a n d  its p r o c e e d i n g s ,  however, are m u c h  less f o r m a l i 
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zed than t h o s e  of the C O R E P E R .  It s h o u l d  a l s o  be no t e d  that the 

link b e t w e e n  p o l i t i c a l  d e c i s i o n - m a k i n g  on the one hand, and a d m i 

n i s t r a t i v e  i m p l e m e n t a t i o n  on the other, is m u c h  c l o s e r  and more 

d y n a m i c  in the c a s e  of the P o litical C o m m i t t e e  b e c a u s e  of the d i 

rect impact the P o litical D i r e c t o r s  have on the w ork of their F o 

re i g n  M i n i s t r i e s .

5 .U . The E u r o p e a n  C o r r e s p o n d e n t s ' G r o u p

In e a c h  of the T w e l v e ' s  F o r e i g n  M i n i s t r i e s  and in the C o m m i s s i o n  

o n e  o f f i c i a l ,  c a l l e d  " E u r o p e a n  C o r r e s p o n d e n t " ,  is s p e c i f i c a l l y  in 

c h a r g e  of all o r g a n i z a t i o n a l  a s p e c t s  r e l a t e d  to EPC. The g r a d e  of 

the E u r o p e a n  C o r r e s p o n d e n t s , w h o  are d i r e c t  a s s i s t a n t s  of the P o 

litical D i r e c t o r s ,  v a r i e s  f r o m  M i n i s t r y  to M i n i s t r y .  T o d a y  they 

a re in m o s t  c a s e s  r a t h e r  j u n i o r  o f f i c i a l s  (e.g., on the First S e 

c r e t a r y  level), w h e r e a s  in the p a s t  e v e n  A m b a s s a d o r s  had b e e n  a p 

p o i n t e d  for t h i s  p o s t  (80). T o g e t h e r ,  t h e s e  o f f i c i a l s  c o n s t i t u t e  

th e  " E u r o p e a n  C o r r e s p o n d e n t s '  G r o u p "  w h i c h  p u r s u a n t  to A r t i c l e  

3 0 ( 1 0 ) ( e )  of the SE A  is r e s p o n s i b l e ,  u n d e r  the d i r e c t i o n  of the 

Po l i t i c a l  C o m m i t t e e ,

A. "for m o n i t o r i n g  the i m p l e m e n t a t i o n  of E u r o p e a n  P o l i t i c a l  C o 

o p e r a t i o n "  and

8 . "for s t u d y i n g  g e n e r a l  o r g a n i z a t i o n a l  p r o b l e m s " .

T h e s e  p r o v i s i o n s ,  a l t h o u g h  d e s t i n e d  t o  d e s c r i b e  e x i s t i n g  p r a c t i 

ces, is not c o m p r e h e n s i b l e  w i t h o u t  p r i o r  a c q u a i n t a n c e  w i t h  these.

The t ask of " m o n i t o r i n g "  t h e  i m p l e m e n t a t i o n  of EPC .means in 

p r a c t i c e  t h a t  the E u r o p e a n  C o r r e s p o n d e n t s  are r e s p o n s i b l e  for the 

s m o o t h  f u n c t i o n i n g  of EPC m e c h a n i s m s  a n d  p r o c e d u r e s  in t h e i r  own 

s e r v i c e s .  As th e  c o o r d i n a t o r s  of EPC i n s i d e  of the T w e l v e ' s  F o 

r e i g n  M i n i s t r i e s  a n d  of the C o m m i s s i o n ,  t h e y  a r e  in c h a r g e  of m a 

n a g i n g  the C O R E U  n e t w o r k ,  w a t c h i n g  o v e r  th e  r e s p e c t  of EPC p r o c e 

d u r e s  by t h e i r  s e r v i c e s  an d  e n s u r i n g  t h a t  c o m m o n  d e c l a r a t i o n s .
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m e e t i n g  a g e n d a s ,  i n s t r u c t i o n s  for m i s s i o n s  in th i r d  c o u n t r i e s  and 

o t h e r  EPC texts are a p p r o v e d  or d r a f t e d  in time. Since the COREU 

ne t w o r k  is open 2k hours a day, the C o r r e s p o n d e n t s  m u s t  be r e a 

c h a b l e  at ev e r y  time (81).

As r e g a r d s  the second task of the E u r o p e a n  C o r r e s p o n d e n t s , the 

terms " s t u d y i n g  general o r g a n i z a t i o n a l  p r o b l e m s "  used in A r t i c l e  

3 0 ( 1 0 ) ( e )  of the SEA are s o m e w h a t  m i s l e a d i n g .  It is true that f r o m  

time to time the Political C o m m i t t e e  asks the C o r r e s p o n d e n t s  to 

study c e r t a i n  o r g a n i z a t i o n a l  p r o b l e m s  in view of i m p r o v i n g  the c o 

o p e r a t i o n  m e c h a n i s m s  of EPC. In p r a c t i c e ,  however, the C o r r e s p o n 

d e n t s  c o n c r e t e  o r g a n i z a t i o n a l  tasks are m uch m ore i m p o r t a n t :  In 

a d d i t i o n  to th e i r  role as EPC c o o r d i n a t o r s  inside th e i r  s e r v i 

ces, the E u r o p e a n  C o r r e s p o n d e n t s  a l s o  m a i n t a i n  a p e r m a n e n t  l i a i 

son w i t h  their c o u n t e r p a r t s  in the ot h e r  F o r e i g n  M i n i s t r i e s  in o r 

der to r e s o l v e  (by t e l e p h o n e  or COREL) telex) all p r o b l e m s  r e l a t e d  

to the p r o c e d u r e s  of EPC, the f u n c t i o n i n g  of the C O R E U  n e t w o r k  and 

the s c h e d u l i n g  of m e e t i n g s .  They a l s o  meet at least o nce a month, 

in g o o d  t i m e  b e f o r e  the Political C o m m i t t e e ,  to d i s c u s s  o r g a n i z a 

tional p r o b l e m s  and p r e p a r e  the Political D i r e c t o r ' s  m e e t i n g s .  A l 

w a y s  b e i n g  p r e s e n t  at Political C o m m i t t e e  m e e t i n g s ,  the C o r r e s p o n 

dent s ,  f i n a l l y ,  have as well the task to e s t a b l i s h  w i t h  the help 

of the EPC S e c r e t a r i a t  and under the r e s p o n s i b i l i t y  of the P r e s i 

d e n c y  the " r e l e v é  des c o n c l u s i o n s "  of the Political D i r e c t o r s '  

di s c u s s i o n s  (82).

5.5. The W o r k i n g  G r o u p s

It has a l r e a d y  b e e n  m e n t i o n e d  that the Pol i t i c a l  C o m m i t t e e  may 

set up W o r k i n g  G r o u p s  for s t u d y i n g  s p e c i f i c  i s s a e s  of EPC (83). 

Until now, a r o u n d  20 of such W o r k i n g  G r o u p s  have b e e n  e s t a b l i s h e d .  

The e x a c t  n u m b e r  of th e s e  G r o u p s  a n d  the a r e a s  t hey c o v e r  are c o n 

f i d e n t i a l  . H o w e v e r ,  over the ye a r s  several P r e s i d e n c i e s  h ave a d 

m i t t e d  the e x i s t e n c e  of W o r k i n g  G r o u p s  on c e r t a i n  topical i s s u e s  

of t h e  T w e l v e ' s  f o r e i g n  a f f a i r s ,  such as on the M i d d l e  East, E a s 

t e r n  E u r o p e ,  L a t i n  A m e r i c a ,  Asia, S o u t h e r n  A f r i c a ,  c o o p e r a t i o n
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in the U n i t e d  N a t i o n s ,  c o o p e r a t i o n  in the CSCE (full ti t l e  "CSCE/- 

C D E  and o t h e r  a s p e c t s  of the Final Act of H e l s i n k i " )  and com b a t  

of i n t e r n a t i o n a l  t e r r o r i s m  (in the "Trevi" f r a m e w o r k )  and H u man 

Rights. A p a r t  f r o m  t h e s e  ty p e s  of W o r k i n g  G r o u p s  w h i c h  o b v i o u s l y  

f o c u s  on regional issues, m a j o r  i n t e r n a t i o n a l  c o n f e r e n c e s  and s p e 

c i f i c  p o l i t i c a l  topics, EPC has a l s o  e s t a b l i s h e d  W o r k i n g  G r o u p s  

w h i c h  f o c u s  m o r e  s y s t e m a t i c a l l y  on the c o o p e r a t i o n  b e t w e e n  the 

T w e l v e ' s  d i p l o m a t i c  m a c h i n e r i e s  on d i f f e r e n t  levels, such as the 

W o r k i n g  G r o u p s  on a d m i n i s t r a t i v e  c o o p e r a t i o n  b e t w e e n  the F o r eign 

M i n i s t r i e s ,  c o o p e r a t i o n  b e t w e e n  the T w e l v e ' s  E m b a s s i e s  in t h i r d  

c o u n t r i e s  an d  c o o p e r a t i o n  b e t w e e n  the M e m b e r  States' f o r e i g n  p o 

licy p l a n n i n g  s t a f f s  (84). T h e o r e t i c a l l y ,  the e x i s t e n c e  of the 

l a t t e r  G r o u p  ( " G r o u p  of P l a n n e r s " )  c o u l d  be i n t e r p r e t e d  as an i n 

d i c a t i o n  of th e  T w e l v e ' s  w i l l i n g n e s s  to d e v e l o p  c o m m o n  l o n g - t e r m  

s t r a t e g i e s  for t h e i r  f o r e i g n  p o l i c i e s .  In p r a c t i c e ,  h o w e v e r ,  the 

m e e t i n g s  of t h e  " P l a n n e r s "  do in no way r e s u l t  in a kind of c o o r 

d i n a t e d  f o r e i g n  p o l i c y  p l a n n i n g ,  but o n l y  serve for an e x c h a n g e  

of v i e w s  on c e r t a i n  f o r e i g n  a f f a i r s  t o p i c s  c u r r e n t l y  un d e r  e x a m i 

n a t i o n  in the n a t i o n a l  p l a n n i n g  s t a f f s  (85).

The W o r k i n g  G r o u p s  are m a d e  up of the h e a d s  of the s e c t i o n s  or 

d e p a r t m e n t s  of the F o r e i g n  M i n i s t r i e s  and of the C o m m i s s i o n  w h i c h  

ar e  in c h a r g e  of the m a t t e r s  d e a l t  w i t h i n  the G r o u p .  Oue to the 

c o n s i d e r a b l e  s t r u c t u r a l  d i f f e r e n c e s  b e t w e e n  the F o r e i g n  M i n i 

st r i e s ,  t h e s e  o f f i c i a l s  o f t e n  c o m e  f r o m  very d i f f e r e n t  a d m i n i s t r a 

t i v e  units. In m a n y  c a s e s  t h e y  are a c c o m p a n i e d  by an o f f i c i a l  of 

a n o t h e r  a d m i n i s t r a t i v e  unit w h i c h  is a l s o  c o n c e r n e d  w i t h  the s u b 

j e c t - m a t t e r s  of th e  G r o u p ,  or at l e a s t  c l a i m s  to be so. T his m a k e s

t h a t  t h e  W o r k i n g  G r o u p  m e e t i n g s  e a c h  i n v o l v e  on a v e r a g e  20 o f f i 

c i a l s  f r o m  t h e  F o r e i g n  M i n i s t r i e s  of the T w e l v e ,  p l u s  at le a s t  one 

C o m m i s s i o n  o f f i c i a l  (86).

T h e  W o r k i n g  G r o u p s  d o  not m e e t  r e g u l a r l y ,  bu t  o n l y  w h e n  they r e 

c e i v e  a m a n d a t e  f r o m  th e  P o l i t i c a l  C o m m i t t e e  t o  d i s c u s s  c e r t a i n  

i s s u e s  a n d  to e s t a b l i s h  a r e p o r t  on m a t t e r s  of c u r r e n t  i n t e r e s t .  

For t h i s  r e a s o n  t h e r e  ar e  a l w a y s  s everal " s l e e p i n g "  W o r k i n g  G r o u p s  

w h i c h  m a y  be r e v i t a l i z e d  w h e n e v e r  n e c e s s a r y ,  a f u r t h e r  v e r y  f l e x 

i b l e  f e a t u r e  of the EPC s t r u c t u r e  (87).

If t h e  P r e s i d e n c y  c o n s i d e r s  th e  r e p r e s e n t a t 1 ve of a c e r t a i n  Mem-
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ber St a t e  p a r t i c u l a r l y  q u a l i f i e d  on an a g e n d a  po i n t  of a W o r k i n g  

G r o u p  m e e t i n g ,  it may r equest that r e p r e s e n t a t i v e  to i n t r o d u c e  the 

d i s c u s s i o n  on that point. The re p o r t s  e s t a b l i s h e d  by the W o r k i n g  

G r o u p s  i n c l u d e  a sum m a r y  d r a w i n g  the a t t e n t i o n  of the Political 

C o m m i t t e e  to p o i n t s  wh i c h  re q u i r e  d e c i s i o n s  for f u t u r e  a ction, or 

on wh i c h  the C o m m i t t e e  should c o n c e n t r a t e  (88). After e ach m e e t i n g  

an "oral report", d r a f t e d  by a m e m b e r  of the EPC S e c r e t a r i a t  under 

the s u p e r v i s i o n  of the P r e s i d e n c y ,  is c i r c u l a t e d  t h r o u g h  the COREL) 

n e t w o r k  in o r d e r  to a l l o w  the Twel v e  to m ake c o m m e n t s  on it (89).

The W o r k i n g  G r o u p s  c o n t r i b u t e  s u b s t a n t i a l l y  to the c a p a c i t y  of 

EPC to c o p e  w i t h  ever w i d e n i n g  f i e l d s  of c o n s u l t a t i o n  and c o m m o n  

a c t i o n  (90). They help the Political C o m m i t t e e  to a s c e r t a i n  mo r e  

p r e c i s e l y  the a r e a s  in w h i c h  the T w e l v e  can ag r e e  on c o m m o n  p o s i 

t i o n s  and joint a c t i o n  and to d e t e r m i n e  the d e t a i l s  of c o o p e r a t i o n  

in t h e s e  areas.

5.6. The EPC S e c r e t a r i a t

The s e t t i n g  up of a p e r m a n e n t  S e c r e t a r i a t  loc a t e d  in B r u s s e l s  

has b e e n  the o n l y  ma j o r  i n n o v a t i o n  the SEA has i n t r o d u c e d  in the 

EPC s t r u c t u r e .  The idea of e s t a b l i s h i n g  a S e c r e t a r i a t  p r o p e r  to 

EPC had b e e n  d i s c u s s e d  m o r e  or less p e r m a n e n t l y  since 1971, but 

it had a l w a y s  met w i t h  s t r o n g  r e t i c e n c e s  (91). Several M e m b e r  S t a 

tes f e a r e d  t h a t  such a S e c r e t a r i a t  w o u l d  s o oner or later p l a y  an 

i n d e p e n d e n t  p o l i t i c a l  role, the EC C o m m i s s i o n  was for o b v i o u s  r e a 

s ons a g a i n s t  the idea of c r e a t i n g  an i n s t i t u t i o n  for p o l i t i c a l  c o 

o p e r a t i o n  b e t w e e n  the M e m b e r  S t a t e s  o u t s i d e  the EC f r a m e w o r k  and 

m a n y  of the T w e l v e ' s  d i p l o m a t s  i n v o l v e d  in EPC w e r e  not e n t h u s i a s 

tic a b o u t  w h a t  t h e y  saw as an a t t e m p t  to ' b u r e a u c r a t i s i z e ' EPC. As 

a r e s u l t  of t h e s e  r e t i c e n c e s ,  w h i c h  c o n t i n u e d  to be p r e s e n t  d u r i n g  

the n e g o t i a t i o n s  on the SEA, the T w e l v e  f i n a l l y  o n l y  a g r e e d  on the 

e s t a b l i s h m e n t  of a very 'light' S e c r e t a r i a t ,  b o t h  in r e s p e c t  t o  

its c o m p o s i t i o n  a n d  to its role. Since the r o l e  of th e  S e c r e t a r i a t  

in the EPC s t r u c t u r e  is to some e x t e n t  c o n d i t i o n e d  by its c o m p o s i 

tion, we will f i r s t  deal w i t h  the l a t t e r  a s p e c t .
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The c o m p o s i t i o n  of the n e w  S e c r e t a r i a t  was laid d own in a " D e c i 

sion on the Pra c t i c a l  A p p l i c a t i o n  of C e r t a i n  A s p e c t s  of Title III 

of the S i n g l e  E u r o p e a n  Act" w h i c h  the F o r e i g n  M i n i s t e r s  a d o p t e d  on 

the o c c a s i o n  of the s i g n i n g  of the SEA on 28 F e b r u a r y  1986 ( h e r e 

i n a f t e r  r e f e r r e d  to as " M i n i s t e r i a l  D e c i s i o n  of 28 F e b r u a r y  1986"). 

P u r s u a n t  to this d e c i s i o n ,  the S e c r e t a r i a t  is c o m p o s e d  of five o f 

f i c i a l s  w h i c h  are s e c o n d e d  by the F o r e i g n  M i n i s t r i e s  of each the 

P r e s i d e n c y - i n - O f f i c e , the tw o  p r e c e d i n g  and the two f o l l o w i n g  P r e 

s i d e n c i e s ,  for a p e r i o d  c o v e r i n g  f ive p r e s i d e n c i e s .  T hey have the 

s t a t u s  of m e m b e r s  of the M e m b e r  States' d i p l o m a t i c  m i s s i o n s  in 

B r u s s e l s ,  to w h i c h  they are a d m i n i s t r a t i v e l y  a t t a c h e d  (92). The 

fact t hat t h e s e  "desk o f f i c e r s " ,  as t h e y  are c o m m o n l y  ca l l e d ,  are 

s e c o n d e d  f r o m  natio n a l  F o r e i g n  M i n i s t r i e s  and that t hey r e m a i n  a d 

m i n i s t r a t i v e l y  a t t a c h e d  to the l a t t e r  (even as r e g a r d s  the p a y m e n t  

of t h e i r  travel c o s t s )  c l e a r l y  r e v e a l s  the T w e l v e ' s  t e n d e n c y  to 

keep the S e c r e t a r i a t  un d e r  c l o s e  co n t r o l  and to p r e v e n t  f r o m  the 

b e g i n n i n g  the e m e r g e n c e  of a m o r e  i n d e p e n d e n t  role of the new i n 

s t i t u t i o n  ( 9 3 ) .

The M i n i s t e r i a l  D e c i s i o n  says n o t h i n g  a b o u t  the g r a d e  of the o f 

f i c i a l s ,  bu t  in p r a c t i c e  the F o r e i g n  M i n i s t r i e s  a l w a y s  a p p o i n t  d i 

p l o m a t s  on the F i r s t  S e c r e t a r y  level. T h e i r  - c o m p a r e d  t o  c u s t o m a 

ry r o t a t i o n  p r a c t i c e s  in EPC - r a t h e r  long t e r m  in o f f i c e  of t w o  

and a h a l f  years, a l l o w s  the f i v e  o f f i c i a l s  to d e v e l o p  s t a b l e  w o r 

king p r a c t i c e s  and to s p e c i a l i z e  on c e r t a i n  a r e a s  of a c t i v i t y  of 

the S e c r e t a r i a t .  E a c h  of t h e  "desk o f f i c e r s "  is a c t u a l l y  r e s p o n 

si b l e  for a g r o u p  of d o s s i e r s  like, fo r  i n s t a n c e ,  C S C E  m a t t e r s ,  

r e l a t i o n s  w i t h  th e  EP or UN a f f a i r s .  S i n c e  t h e  d i v i s i o n  of t a s k s  

t a k e s  i n t o  a c c o u n t  the d i f f e r e n t  e x p e r i e n c e  the d i p l o m a t s  h a v e  

a c q u i r e d  p r e v i o u s l y  in t h e i r  c a r e e r ,  it u s u a l l y  c h a n g e s  to some

e x t e n t  e v e r y  six m o n t h s  w h e n  a n e w  m e m b e r  is a p p o i n t e d .  In f u l f i l 

ling t h e i r  d u t i e s ,  th e  f i v e  "desk o f f i c e r s "  a r e  s u p p o r t e d  by a 

small a d m i n i s t r a t i v e  an d  s e c r e t a r i a l  s t a f f  of a b o u t  a d o z e n  e m 

p l o y e e s .  F u r t h e r  l o g i s t i c  s u p p o r t  ( i n c l u d i n g  t r a n s l a t i o n  s e r v i 

ces) is p r o v i d e d  by s e r v i c e s  of t h e  G e n e r a l  S e c r e t a r i a t  of the

EC C o u n c i l  in w h o s e  " C h a r i e m a g n e "  b u i l d i n g  in B r u s s e l s  t h e  EPC S e 

c r e t a r i a t  has its s eat (94).

The p r o c e d u r e  for the a p p o i n t m e n t  of t h e  H e a d  of t h e  S e c r e t a -
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tiat has not b een r e g u l a t e d  until now. The M i n i s t e r i a l  D e c i s i o n  

of 28 F e b r u a r y  1986 m e rely s t i p u l a t e s  that the Head shall be a p 

p o i n t e d  "under a r r a n g e m e n t s  to be ag r e e d "  b e t w e e n  the T w e l v e  (95). 

Until now, the only fix " a r r a n g e m e n t 11 seems to be that the Head 

of the S e c r e t a r i a t  is a p p o i n t e d  by the Fo r e i g n  M i n i s t e r s  for a 

t e r m  of two and a half years (96). The first a p p o i n t m e n t ,  that of 

the I t a l i a n  A m b a s s a d o r  Giovanni Jannuzzi in 1986 ( r e n e w e d  in 

1989), r e s u l t e d  to a large exte n t  f rom a p r o c e s s  of e l i m i n a t i o n  of 

M e m b e r  S t a t e s  wh i c h  for p o l itical r easons at that time w ere c o n s i 

d e r e d  to be less g ood c a n d i d a t e s  for a p p o i n t i n g  the H e a d  of the 

new i n s t i t u t i o n  (97). M ore s i g n i f i c a n t  is the fact that the T w e l v e  

a p p o i n t e d  a p r o f e s s i o n a l  d i p l o m a t  w h i c h  in the d i p l o m a t i c  h i e r a r 

chy ra n k s  b e l o w  the Political D i r e c t o r s  (98). This put not only an 

end to the idea of a p p o i n t i n g  a h i g h - p r o f i l e  " S e c r e t a r y  G e n e r a l " ,  

w h i c h  had b een f o r w a r d e d  by F r ance and Germany, but has a l s o  s e c u 

red that the key role of the Political D i r e c t o r s  in EPC c o u l d  not 

r e a l l y  be c h a l l e n g e d  by the H ead of the new S e c r e t a r i a t  (99).

The w i n g s  of the EPC S e c r e t a r i a t  b e i n g  a l r e a d y  c o n s i d e r a b l y  

c l i p p e d  t h r o u g h  its c o m p o s i t i o n ,  the T w e l v e  have a l s o  e f f e c t i v e l y  

t r i e d  to limit the S e c r e t a r i a t ' s  role t h r o u g h  a r a t h e r  p r e c i s e  d e 

f i n i t i o n  of its f u n c t i o n s .  A r t i c l e  3 0 (10)(g) of the SEA p r o v i d e s  

t hat the S e c r e t a r i a t  shall work under the " a u t h o r i t y "  of the P r e 

s i d e n c y  an d  t hat it "shall a s s i s t  the P r e s i d e n c y  in p r e p a r i n g  and 

i m p l e m e n t i n g  the a c t i v i t i e s  of E u r o p e a n  Political C o o p e r a t i o n  and 

in a d m i n i s t r a t i v e  m a t t e r s " .  This p r o v i s i o n  m a k e s  it a l r e a d y  q u i t e  

c l e a r  t hat the H i g h  C o n t r a c t i n g  P a r t i e s  of the SEA o nly w a n t e d  to 

c r e a t e  a l o w - l e v e l  s u p p o r t i n g  s t r u c t u r e  for the P r e s i d e n c y .  The 

s a m e  t e n d e n c y  a p p e a r s  in the M i n i s t e r i a l  D e c i s i o n  of 28 F e b r u a r y  

1986 w h i c h  sets ou t  in detail the ta s k s  of the S e c r e t a r i a t :  The 

t e r m s  " a s s i s t  the P r e s i d e n c y "  are u sed in a l m o s t  e v e r y  line and 

th e  d e s c r i p t i o n  of t a s k s  f o c u s s e s  on o r g a n i z a t i o n a l  and a d m i n i 

s t r a t i v e  a s p e c t s ,  such as the o r g a n i z a t i o n  of m e e t i n g s ,  the p r e p a 

r a t i o n  of d o c u m e n t s  and the m a i n t e n a n c e  of EPC a r c h i v e s  (100).

T a k i n g  s c r u p u l o u s l y  i nto a c c o u n t  the T w e l v e ' s  c o n c e r n s  a b o u t  a 

p o s s i b l e  i n d e p e n d e n t  role of the S e c r e t a r i a t ,  the H e a d  of the S e 

c r e t a r i a t ,  A m b a s s a d o r  J a n n u z z i ,  f r o m  the b e g i n n i n g  a d o p t e d  a s t ra-
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t egy for the w ork of the S e c r e t a r i a t  w h i c h  may be d e s c r i b e d  as m i 

n i m a l i s t  in r e s p e c t  to any a u t o n o m o u s  p o l i t i c a l  role of the S e c r e 

t a r i a t  and m a x i m a l i s t  in r e s p e c t  to the d e v e l o p m e n t  of its o r g a 

n i z a t i o n a l  and a d m i n i s t r a t i v e  f u n c t i o n s .  W h e n  d u r i n g  the first 

m o n t h s  of its e x i s t e n c e  the S e c r e t a r i a t  was a p p r o a c h e d  by the i n 

t e r n a t i o n a l  p r e s s  and d i p l o m a t s  of t h i r d  c o u n t r i e s  w ith q u e s t i o n s  

r e l a t e d  to EPC, J a n n u z z i  p r e f e r r e d  not to take the risk of f r i c t i 

ons w i t h  some of the T w e l v e  and e s t a b l i s h e d  the now s t r i c t l y  o b 

s e r v e d  u n w r i t t e n  rule that the S e c r e t a r i a t  may o nly act as an i n 

t e r l o c u t o r  for the o u t s i d e  w o r l d  in c a s e s  in w h i c h  it is e x p l i c i t 

ly m a n d a t e d  by the P r e s i d e n c y  to do so (101). T his e a r l y  r e n u n c i a 

t ion f r o m  any a t t e m p t  to d e v e l o p  a m o r e  a u t o n o m o u s  role of the S e 

c r e t a r i a t  may h ave led to a c e r t a i n  d e g r e e  of f r u s t r a t i o n  a m o n g  

the d e s k  o f f i c e r s  but p r o v e d  to be a h i g h l y  e f f i c i e n t  ' c o n f i d e n c e -  

b u i l d i n g  m e a s u r e '  as r e g a r d s  the T w e l v e ' s  a t t i t u d e  t o w a r d s  the S e 

c r e t a r i a t .  The r e s t r i c t i v e  line of c o n d u c t  a d o p t e d  by J a n n u z z i  has 

m o r e  and m o r e  a p p e a s e d  the initial c o n c e r n s  of the M e m b e r  States. 

A s k e d  in May 1989 on her o p i n i o n  of the S e c r e t a r i a t ,  the B r i t i s h  

M i n i s t e r  for E u r o p e a n  A f f a i r s ,  Mrs. L y n d a  C h a l k e r ,  e x p r e s s e d  her 

full s a t i s f a c t i o n  a b o u t  the f act t hat the H e a d  of the S e c r e t a r i a t  

i m m e d i a t e l y  c o n s u l t s  her and her c o l l e a g u e s  w h e n e v e r  the S e c r e t a 

riat is c o n f r o n t e d  w i t h  a " s e n s i t i v e  i s s u e "  (102).

Un d e r  t h e s e  c i r c u m s t a n c e s  it is not s u r p r i s i n g  t hat the f irst 

f o u r  y e a r s  of the S e c r e t a r i a t ' s  e x i s t e n c e  ( 1 9 8 7 - 1 9 9 0 )  h ave shown 

t hat its p r i m a r y  r ole in EPC is a c t u a l l y  t h a t  of p r o v i d i n g  o r g a n i 

zatio n a l  a n d  a d m i n i s t r a t i v e  s u p p o r t  to the P r e s i d e n c y :  The S e c r e 

t a r i a t  o r g a n i z e s  the n u m e r o u s  m e e t i n g s  of the EPC W o r k i n g  G r o u p s  

w h i c h  a r e  all h e l d  at the S e c r e t a r i a t s  seat in the C h a r l e m a g n e  

b u i l d i n g .  A f t e r  e a c h  W o r k i n g  G r o u p  m e e t i n g ,  the d e s k  o f f i c e r  r e s 

p o n s i b l e  for the r e s p e c t i v e  G r o u p  e s t a b l i s h e s  a d r a f t  "oral r e 

p o r t "  on the d i s c u s s i o n s  w h i c h  a f t e r  a p p r o v a l  by the P r e s i d e n c y  is 

c i r c u l a t e d  t h r o u g h  the C O R E U  n e t w o r k .  On the b a s i s  of t h e  "oral 

r e p o r t s " ,  the S e c r e t a r i a t  h e l p s  the P r e s i d e n c y  to e s t a b l i s h  the 

a g e n d a  of P o l i t i c a l  C o m m i t t e e  m e e t i n g s  a n d  to p r e p a r e  d o c u m e n t s  

the P r e s i d e n c y  i n t e n d s  to s u b m i t  to th e  P o l i t i c a l  D i r e c t o r s .  A f 

te r  e a c h  P o l i t i c a l  C o m m i t t e e  m e e t i n g ,  th e  H e a d  of t h e  S e c r e t a r i a t  

a n d  th e  d e s k  o f f i c e r s  w h i c h  w e r e  p r e s e n t  at th e  m e e t i n g  a s s i s t  the
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E u r o p e a n  C o r r e s p o n d e n t s  in e s t a b l i s h i n g  the "relevé des c o n c l u 

s i ons" of the Political D i r e c t o r s '  d i s c u s s i o n s .  As r e g a r d s  the M i 

nisterial m e e t i n g s ,  the S e c r e t a r i a t  helps the P r e s i d e n c y  to d r aft 

o f f i c i a l  d e c l a r a t i o n s  to be a d o p t e d  by the M i n i s t e r s  and s e c u r e s  

that the texts s u b m i t t e d  to the M i n i s t e r s  are t r a n s l a t e d  by the 

C ouncil s e r v i c e s  i nto all official languages. I m m e d i a t e l y  a fter 

the M i n i s t e r s '  m e e t i n g s ,  the S e c r e t a r i a t  inf o r m s  the F o r e i g n  M i 

n i s t r i e s  ab o u t  the d e c i s i o n s  which have b een a d o p t e d  and takes 

care that official s t a t e m e n t s  of the T w elve are s i m u l t a n e o u s l y  

p u b l i s h e d  in the capital of the P r e s i d e n c y  and in B r u s s e l s .  The 

S e c r e t a r i a t  is r e s p o n s i b l e  as well for the f i n a l i z i n g  of official 

d e c l a r a t i o n s  of the T w e l v e  t h r o u g h  the C O R E U  n e t w o r k  and of t h eir 

t r a n s l a t i o n  i n t o  Fren c h  or English. In r e l a t i o n s  b e t w e e n  EPC and 

the EP, the S e c r e t a r i a t  helps the P r e s i d e n c y  in a n s w e r i n g  P a r l i a 

m e n t a r y  q u e s t i o n s  and in o r g a n i z i n g  the c o n t a c t s  w i t h  the EP. It 

a l s o  a s s i s t s  the P r e s i d e n c y  in o r g a n i z i n g  m e e t i n g s  w ith t h i r d  

c o u n t r i e s  and, b e i n g  now r e p r e s e n t e d  in most of th e s e  m e e t i n g s ,  

o f t e n  s u p p o r t s  the P r e s i d e n c y  in d r a f t i n g  the final c o m m u n i q u é s .  

Fi n a l l y ,  the S e c r e t a r i a t  a cts as the "memory" of EPC and s e c u r e s  

g r e a t e r  c o n t i n u i t y  in EPC p r o c e e d i n g s  by m a i n t a i n i n g  the EPC a r 

c h i v e s  ( c o m p u t e r i z e d  since 1990), k e e p i n g  up to d a t e  the "coutu- 

m i e r "  of EPC, i.e. the c o m p i l a t i o n  of e s t a b l i s h e d  EPC w o r k i n g  

p r a c t i c e s ,  and e s t a b l i s h i n g  h a l f - y e a r l y  a "re c u e i l "  of t e x t s  ( o f 

ficial an d  i n t e r n a l )  w h i c h  have b e e n  a d o p t e d  d u r i n g  the t e r m  in 

o f f i c e  of the last P r e s i d e n c y  (103). A l t h o u g h  s o m e t i m e s  h a n d i 

c a p p e d  by the s h o r t a g e  of staff and the a b s e n c e  of a b u d g e t  of its 

own, the S e c r e t a r i a t  has p r o v e d  to be able to c o p e  un d e r  normal 

c i r c u m s t a n c e s  w i t h  all th e s e  d i f f e r e n t  o r g a n i z a t i o n a l  a n d  a d m i n i 

s t r a t i v e  ta s k s .

As a r e s u l t  of the g r o w i n g  c o n f i d e n c e  in the S e c r e t a r i a t ' s  d i s 

c r e t e  a n d  e f f i c i e n t  work, the P r e s i d e n c i e s  have a l s o  in v a r y i n g  

d e g r e e s  e n t r u s t e d  c e r t a i n  c o n c e p t i o n a l  ta s k s  to the S e c r e t a r i a t ;  

The S e c r e t a r i a t  now not only u s u a l l y  d r a f t s  the EPC a n s w e r s  to 

P a r l i a m e n t a r y  q u e s t i o n s ,  but s o m e t i m e s  a l s o  p r o v i d e s  f i r s t  d r a f t s  

for the b a l a n c e  s p e e c h e s  and o t h e r  i n t e r v e n t i o n s  of the P r e s i -  

d e n t - i n - O f f i c e  b e f o r e  the EP as well as for his s p e e c h e s  on b e h a l f  

of the T w e l v e  in the U N G A  (104). O c c a s i o n a l l y  it has a l s o  p r o v i -
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ded first d r a f t s  for offic i a l  d e c l a r a t i o n s  of the F o r e i g n  M i n i s 

ters and for the EPC p art of E u r o p e a n  C ouncil c o n c l u s i o n s  (105). 

H o w e v e r ,  it s h o u l d  be no t e d  that in all t h e s e  c a s e s  the S e c r e t a 

riat is c l o s e l y  s u p e r v i s e d  by the P r e s i d e n c y  (in p a r t i c u l a r  by the 

P r e s i d e n c y ' s  E u r o p e a n  C o r r e s p o n d e n t )  and that it r a r e l y  oc c u r s  

that an EPC text d r a f t e d  by the S e c r e t a r i a t  is not several times 

c h e c k e d  and a m e n d e d  by the T w e l v e  b e f o r e  b e i n g  a d o p t e d .  Since t h e 

se t e x t s  are u s u a l l y  a l s o  not a l l o w e d  to be m o r e  t h a n  a sy n o p s i s  

of p r e v i o u s  o f f i c i a l  d e c l a r a t i o n s  a n d / o r  r e c o r d s  of m e e t i n g s ,  the 

S e c r e t a r i a t 's e f f e c t i v e  c o n c e p t u a l  c o n t r i b u t i o n  seems to be r a t h e r  

limit e d ,  e x c e p t  for the s e n s i t i v e  use of l a n g u a g e  w h i c h  is indeed 

q u i t e  i m p o r t a n t  in EPC.

T h e r e  is no d o u b t  t h a t  d e s p i t e  its l i m i t e d  r e s o u r c e s  a n d  d e s p i t e  

the r e s t r i c t i o n s  i m p o s e d  on its role the S e c r e t a r i a t  has p r o v e d  

its u t i l i t y  t h r o u g h  a v a l u a b l e  a l l e v i a t i o n  of the P r e s i d e n c y ' s  d u 

t i e s  and by c o n s t i t u t i n g  an e l e m e n t  of r e l a t i v e  s t a b i l i t y  in the 

c h a i n  of r o t a t i n g  P r e s i d e n c i e s .  The fact that the S e c r e t a r i a t  is 

now r e p r e s e n t e d  t h r o u g h  its H e a d  a n d / o r  at le a s t  o n e  of its desk 

o f f i c e r s ,  not o n l y  in all inter n a l  EPC m e e t i n g s  b u t  a l s o  in most 

of the m e e t i n g s  w i t h  t h i r d  c o u n t r i e s  sh o w s  that it has b e e n  g e n e 

r a l l y  a c c e p t e d  by the T w e l v e  as an i m p o r t a n t  p a r t  of t h e i r  c o o p e 

r a t i o n  s t r u c t u r e  (106).

Th i s  d o e s  not mean, h o w e v e r ,  t hat the d i s t r u s t  of the S e c r e t a 

riat on p a r t  of th e  M e m b e r  S tates' F o r e i g n  M i n i s t r i e s  has e n t i r e l y  

d i s a p p e a r e d .  A s t r i k i n g  e v i d e n c e  for c o n t i n u i n g  r e s e r v e s  is the 

l i m i t e d  s u p p l y  of i n f o r m a t i o n  to the S e c r e t a r i a t :  D i s p o s i n g  of no 

d i p l o m a t i c  n e t w o r k  of its own, the S e c r e t a r i a t  is h e a v i l y  d e p e n 

d e n t  on the s u p p l y  of i n f o r m a t i o n  by the n a t i o n a l  d i p l o m a t i c  s e r 

vice s .  Yet, th e  m e m b e r s  of the S e c r e t a r i a t  not o n l y  r e c e i v e  m u c h  

less i n f o r m a t i o n  f r o m  t h e i r  F o r e i g n  M i n i s t r i e s  t h a n . t h e y  w e r e  used 

t o  o b t a i n  w h e n  still w o r k i n g  in t h e i r  n a t i o n a l  s e r v i c e s ,  but they 

a r e  s o m e t i m e s  e v e n  a d v i s e d  by t h e i r  M i n i s t r i e s  not to s h a r e  w i t h  

t h e  o t h e r  m e m b e r s  of the S e c r e t a r i a t  all of th e  i n f o r m a t i o n  t h e y  

r e c e i v e  (107). S i n c e  - for r e a s o n s  t o  w h i c h  we will c o m e  b a c k  l a 

t e r  - the s u p p l y  of i n f o r m a t i o n  by th e  EC C o m m i s s i o n  1s a r a t h e r  

low as we l l ,  th e  S e c r e t a r i a t  o f t e n  s u f f e r s  f r o m  a lack of i n f o r m a 
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tion w h i c h  s o m e t i m e s  p uts a c o n s t r a i n t  on its work.

The c o n t i n u i n g  r e s e r v e s  of For e i g n  M i n i s t r i e s  and the r e s t r i c 

tions the T w e l v e  have imposed on the S e c r e t a r i a t  c l e a r l y  show that 

in its p r e s e n t  f o r m  the p u r e l y  i n t e r g o v e r n m e n t a l  c o o p e r a t i o n  s y s 

tem of EPC does not leave much r oom for the d e v e l o p m e n t  of an a u 

t o n o m o u s  role of a small i n s t i t u t i o n  like the S e c r e t a r i a t .  W h e t h e r  

the r e s t r i c t i v e  line of c o n d u c t  f o l l o w e d  by the fi r s t  H ead of the 

S e c r e t a r i a t  has m ade full use of this a d m i t t e d l y  small m a r g i n  of 

m a n o e u v r e  may be open to q u e s t i o n .  However, the very p o s i t i v e  b a 

lance of the S e c r e t a r i a t ' s  work has made it p l a i n  that t h e r e  is 

now r e a l l y  a need for some p e r m a n e n t  i n s t i t u t i o n  in EPC, e ven if 

the role of this i n s t i t u t i o n  is m ore or less l i m i t e d  until no w  to 

o r g a n i z a t i o n a l  and a d m i n i s t r a t i v e  sup p o r t  of the P r e s i d e n c y .
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U n l i k e  the EC s t r u c t u r e ,  EPC is not the r e s u l t  of c o m p r e h e n s i v e  

legal a g r e e m e n t s  a m o n g  the M e m b e r  S t a t e s  but the o u t g r o w t h  of now 

over 20 years of i n c r e m e n t a l  an d  p r a g m a t i c  a d j u s t m e n t  of p r o c e d u 

res to the n e e d s  of a p o l i t i c a l  c o o p e r a t i o n  b e t w e e n  the M e m b e r  

States' g o v e r n m e n t s  w h i c h  has b e c o m e  m o r e  and m o r e  i n t e n s e .  Over 

the years, the small set of b a s i c  p r o c e d u r e s  e s t a b l i s h e d  by the 

L o n d o n  R e p o r t  in 1970 has b e e n  m o r e  or less c o n s t a n t l y  r e f i n e d  and 

c o m p l e m e n t e d ,  w i t h  the r e s u l t  t h a t  EPC - d e s p i t e  all its p r a g m a *  

t i s m  - has b e c o m e  a q u i t e  c o m p l i c a t e d  an d  s o p h i s t i c a t e d  d i p l o m a t i c  

m a c h i n e r y .  D u e  to the a b s e n c e  (until 1987) of p e r m a n e n t  i n s t i t u t i 

ons and to the lack of l e g a l l y  b i n d i n g  r u l e s  as r e g a r d s  the a p p l i -  

c a b l e  p r o c e d u r e s ,  the f u n c t i o n i n g  of EPC has a l w a y s  b e e n  h e a v i l y  

d e p e n d e n t  on the T w e l v e ' s  c o n s e n s u s  on a p p l i e d  and n e w l y  i n t r o d u 

ce d  p r o c e d u r e s . * I n  o r d e r  to a v o i d  f r i c t i o n s  r e s u l t i n g  f r o m  the a p 

p l i c a t i o n  of p r o c e d u r e s  w h i c h  h a v e  not b e e n  p r e v i o u s l y  a g r e e d  on, 

the p r o c e d u r a l  " a c q u i s "  is kept up d o  d a t e  in the " c o u t u m i e r "  of 

EPC, w h i c h  ma y  b e s t  be d e s c r i b e d  as a p e r m a n e n t l y  r e v i s e d  c o d e x  of 

c o o p e r a t i o n  p r o c e d u r e s  a m o n g  the T w e l v e .

S i n c e  the " c o u t u m i e r "  b e l o n g s  t o  the w e l 1 - p r o t e c t e d  'arcana' of 

EPC a n d  s i n c e  in g e n e r a l  t r a n s p a r e n c y  is not o n e  of the v i r t u e s  of 

c o o p e r a t i o n  a m o n g  the T w e l v e ,  we c a n  in t h i s  c h a p t e r  o n l y  g i v e  a 

r o u g h  a n d  r a t h e r  s k e t c h y  d e s c r i p t i o n  of th e  m o s t  i m p o r t a n t  p r o c e 

d u r e s  a p p l i e d  in th e  f r a m e w o r k  of EPC (108).

6 .1. P r o c e d u r e s  for a r r i v i n g  at c o m m o n  d e c l a r a t i o n s

O f f i c i a l  d e c l a r a t i o n s  c o n s t i t u t e  t h e  i n s t r u m e n t  t h e  T w e l v e  mo s t  

f r e q u e n t l y  use in o r d e r  t o  i m p l e m e n t  on t h e  i n t e r n a t i o n a l  s t a g e  

c o m m o n  p o s i t i o n s  t h e y  h a v e  a g r e e d  on. In m o s t  c a s e s  t h e s e  d e c l a r a 

t i o n s  a r e  i s s u e d  as formal " D e c l a r a t i o n s " ,  " M e s s a g e s "  or " P r e s s  

S t a t e m e n t s "  by th e  P r e s i d e n c y  a c t i n g  on b e h a l f  of t h e  T w e l v e .  But 

u n d e r  m o r e  p a r t i c u l a r  c i r c u m s t a n c e s ,  t h e  T w e l v e  m a y  a l s o  c h o o s e
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o t h e r  f o r m s  of official d e c l a r a t i o n s ,  such as, for i n stance, a 

" S t a t e m e n t“ made  by the P r e s i d e n c y  in an i n t e r n a t i o n a l  forum, an 

" E x p l a n a t i o n  of Vote" gi v e n  by the P r e s i d e n c y  in the UN f r a m e w o r k ,  

a s p e e c h  held by a r e p r e s e n t a t i v e  of the P r e s i d e n c y  on b e h a l f  of 

the T w e l v e  in i n t e r n a t i o n a l  c o n f e r e n c e s  or on the o c c a s i o n  of m e e 

t i n g s  w i t h  th i r d  c o u n t r i e s ,  or (rarely) a "Joint D e c l a r a t i o n s "  i s 

sued t o g e t h e r  w i t h  other Stat e s  or g r o u p s  of Stat e s  (109).

The d e c l a r a t i o n s  of EPC do not only deal with m a j o r  e v e n t s  w h i c h  

have a d i r e c t  impa c t  on the T w e l v e  but a l s o  w i t h  a w i d e  range of 

d a y - t o - d a y  f o r e i g n  p o l i c y  issues. It has o f t e n  b e e n  c r i t i c i z e d  

that EPC m a k e s  such a large use of d e c l a r a t i o n s  and in m o s t  c a s e s  

l i m i t s  its 'action* to the issue of d e c l a r a t i o n s  (110). H o w e v e r ,  

a s t e a d i l y  g r o w i n g  n u m b e r  of q u e s t i o n s  put to the P r e s i d e n c y  and 

t o  t h e  EPC S e c r e t a r i a t  shows that t h i r d  c o u n t r i e s  are o f t e n  keen 

to k n o w  the T w e l v e ' s  a t t i t u d e  on a g i v e n  s u b j e c t  and t hat t h e i r  

d e c l a r a t i o n s  are u s u a l l y  t h o r o u g h l y  a n a l y z e d  by the c o u n t r i e s  m o r e  

d i r e c t l y  c o n c e r n e d  (111). It s h ould a l s o  be noted t hat t o d a y  mo s t  

EPC d e c l a r a t i o n s  are not i s o l a t e d  c o m m e n t a r i e s  on c e r t a i n  w o r l d  

e v e n t s ,  but i m p o r t a n t  e l e m e n t s  in a s e q u e n c e  of a c t i o n s .  T h e y  s e r 

ve as a m e a n s  of e n c o u r a g i n g  s p e c i f i c  a c t i v i t i e s  and p o l i t i c a l  

i n i t i a t i v e s  on the i n t e r n a t i o n a l  stage, such as, for e x a m p l e ,  the 

p e a c e  p r o c e s s  in Central A m e r i c a  I n i t i a t e d  by the C o n t a d o r a  Gr o u p .  

D e c l a r a t i o n s  a r e  o f t e n  a l s o  i n t e n d e d  to give w a r n i n g s  to t h i r d  

c o u n t r i e s ,  like, for ins t a n c e ,  to C h i n a  a f t e r  the b l o o d y  r e p r e s 

sion of J u n e  1989. S o m e t i m e s  they e v e n  se r v e  as a p r e p a r a t o r y  step 

for p u n i t i v e  or c o e r c i v e  m e a s u r e s  t a k e n  by the EC like, in p a r t i 

c u l a r ,  s a n c t i o n s  or e m b a r g o e s  (such as t h o s e  d e c i d e d  a g a i n s t  Iraq 

in A u g u s t  1990) w h i c h ,  again, are a n n o u n c e d  by p u b l i c  d e c l a r a 

t i o n s  (112).

A l t h o u g h  e v e r y  M e m b e r  St a t e  has th e  r i g h t  to p r o p o s e  a c o m m o n  

d e c l a r a t i o n ,  in p r a c t i c e  it is in m o s t  c a s e s  th e  M e m b e r  S t a t e  h o l 

d i n g  th e  P r e s i d e n c y  w h i c h  t a k e s  t h e  i n i t i a t i v e  for t h e  p r e p a r a t i o n  

of s u c h  a d e c l a r a t i o n .  H o w e v e r ,  it a l s o  h a p p e n s  t h a t  o n e  or s e v e 

ral of t h e  o t h e r  M e m b e r  S t a t e s  are in f a v o u r  of i s s u i n g  a d e c l a r a 

ti o n ,  w h e r e a s  th e  P r e s i d e n c y  is m o r e  or l e s s  r e l u c t a n t  to d o  so.

In t h e  c a s e  of the s h o o t i n g  d o w n  of th e  K o r e a n  a i r l i n e r  by the
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S o v i e t  U n i o n  in S e p t e m b e r  1983, for in s t a n c e ,  the F o r e i g n  M i n i 

st e r s  of the T w e l v e  in a m e e t i n g  w h i c h  a l m o s t  e n d e d  w i t h  a m ajor 

scandal w e r e  p r e v e n t e d  f r o m  c o n d e m n i n g  the S o v i e t  Un i o n  by the o b 

s t i n a t e  r e s i s t a n c e  of the G r e e k  P r e s i d e n c y  (113).

The p r o c e d u r e s  a p p l i e d  in o r d e r  to a r r i v e  at a c o m m o n  d e c l a r a t i 

on vary a c c o r d i n g  to c i r c u m s t a n c e s :

.If the i n t e n d e d  d e c l a r a t i o n  is r e l a t e d  to an issue w h i c h  a l l o w s  

a c e r t a i n  t i m e  for c o n s i d e r a t i o n  (e.g., a m o r e  general s t a t e m e n t  

on the a t t i t u d e  t a k e n  by the T w e l v e  on a g i v e n  s u b j e c t  in an i n 

t e r n a t i o n a l  f o r u m ) ,  the d e c l a r a t i o n  is in g eneral s u c c e s s i v e l y  

p r e p a r e d  at the d i f f e r e n t  l e v e l s  of EPC d e c i s i o n - m a k i n g  (114): 

U s u a l l y ,  the i s s u e  is at f i r s t  r a i s e d  by the P r e s i d e n c y  in the P o 

litical C o m m i t t e e .  A f t e r  a p r e l i m i n a r y  d i s c u s s i o n  a n d  an a g r e e m e n t  

of p r i n c i p l e  the C o m m i t t e e  a s k s  the a p p r o p r i a t e  W o r k i n g  G r o u p  to 

a s c e r t a i n  m o r e  p r e c i s e l y  the s u b s t a n c e  a n d  the l i m i t s  of the c o m 

mo n  p o s i t i o n ( s )  w h i c h  the T w e l v e  i n t e n d  to m a k e  p u b l i c .  The c o n 

c l u s i o n s  or e v e n t u a l  r e c o m m e n d a t i o n s  of t h e  W o r k i n g  G r o u p  a r e  th e n  

f o r w a r d e d  to the P o l i t i c a l  C o m m i t t e e .  In m a n y  c a s e s  t h e y  a l s o  f o r m  

the b a s i s  of a d r a f t  d e c l a r a t i o n  t h e  P r e s i d e n c y  s u b m i t s  to the 

p a r t n e r s .  It is up to the P o l i t i c a l  D i r e c t o r s  to d e c i d e  on the f i 

nal w o r d i n g  of th e  d e c l a r a t i o n .  If the d e c l a r a t i o n  is p o l i t i c a l l y  

p a r t i c u l a r l y  i m p o r t a n t ,  it is a f t e r w a r d s  f o r m a l l y  a d o p t e d  by the 

F o r e i g n  M i n i s t e r s  at t h e i r  n ext m e e t i n g .  The M i n i s t e r s  u s u a l l y  o n 

ly d i s c u s s  th e  d e c l a r a t i o n  if t h e r e  h a v e  r e m a i n e d  d i f f e r e n c e s  at 

t h e  P o l i t i c a l  D i r e c t o r  level. W h e n  d e c l a r a t i o n s  a r e  i s s u e d  by M i 

n i s t e r i a l  M e e t i n g s ,  t h e y  a r e  as a r u l e  a c c o m p a n i e d  by a list of 

p o s t s  in t h i r d  c o u n t r i e s  w h e r e  t h e  local r e p r e s e n t a t i v e  of the 

T w e l v e  will d r a w  th e  d e c l a r a t i o n  to th e  a t t e n t i o n  of th e  h ost g o 

v e r n m e n t  (115).

In m a n y  c a s e s ,  h o w e v e r ,  t h e  n e e d  t o  r e a c t  r a t h e r  p r o m p t l y  on 

w o r l d  e v e n t s  d o e s  not l e a v e  e n o u g h  t i m e  t o  t h e  T w e l v e  t o  p r e p a r e  

c o m m o n  d e c l a r a t i o n s  s u c c e s s i v e l y  in all a p p r o p r i a t e  b o d i e s  of EPC 

a n d  m o r e  o f t e n  t h a n  not t h e  d a t e  c h o s e n  f o r  a M i n i s t e r i a l  M e e t i n g  

d o e s  not fit h a p p i l y  in th e  c o u r s e  of e v e n t s .  T h e  p r o c e d u r a l  " a c 

q u i s "  of EPC t h e n  a l l o w s  f o r  a s i m p l i f i e d  d e c i s i o n - m a k i n g :

If t h e  e v e n t  is c o n s i d e r e d  to be of m a j o r  p o l i t i c a l  i m p o r t a n c e  

f o r  t h e  T w e l v e  a n d  if p a r t n e r s  a g r e e  on t h e  n e e d  of an I m m e d i a t e
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r e a c t i o n ,  the P r e s i d e n c y  u s u a l l y  c o n v e n e s  a c r i s i s - m e e t i n g  of P o 

litical D i r e c t o r s  or F o r e i g n  M i n i s t e r s .  D u r i n g  such m e e t i n g s  the 

T w e l v e  n o r m a l l y  not o nly try to a r r i v e  at a c o m m o n  p o s i t i o n  but 

a l s o  at a c o m m o n  d e c l a r a t i o n  (116). The text of such a 'crisis' 

d e c l a r a t i o n  is in general e s t a b l i s h e d  on the ba s i s  of a first 

d r a f t  d r a w n  up by the P r e s i d e n c y  wh i c h  has b een c i r c u l a t e d  b e f o r e 

hand t h r o u g h  the C O R E U  network.

If a c r i s i s  m e e t i n g  c a n n o t  be a r r a n g e d  in time or if the event, 

t h o u g h  r e q u i r i n g  a quick reaction, is c o n s i d e r e d  to be less i m p o r 

tant, the T w e l v e  try to reach a g r e e m e n t  on a c o m m o n  d e c l a r a t i o n  

t h r o u g h  the C O R E U  netwo r k .  In this case, w h i c h  h a p p e n s  q u i t e  f r e 

q u e n t l y ,  it is u s u a l l y  a g a i n  the P r e s i d e n c y  w h i c h  e s t a b l i s h e s  and 

c i r c u l a t e s  a fi r s t  draft. W i t h i n  a time set by the P r e s i d e n c y  the 

p a r t n e r s  t hen have to c o m m e n t  on this d r a f t  and c a n  ask for a m e n d 

m e n t s  t h r o u g h  the C O R E U  network. In o r d e r  to speed up the p r o c e s s  

and to f o r c e  the p a r t n e r s  to c o n c e n t r a t e  m o r e  on the s u b s t a n c e  r a 

t h e r  t han on the w o r d i n g  of the p r o p o s e d  d e c l a r a t i o n ,  the P r e s i 

d e n c y  o f t e n  sets very short time l i mits for replies, in p a r t i c u 

la r l y  u r g e n t  c a s e s  e ven of o nly a f e w  hours. H o w e v e r ,  the P r e s i 

d e n c y  m u s t  take c a r e  not to o v e r s t r a i n  the use of the i n s t r u m e n t  

of short d e a d l i n e s  b e c a u s e  the rule of c o n s e n s u s  p r o h i b i t s  the i s 

sue of a d e c l a r a t i o n  w h o s e  text has not b e e n  p r e v i o u s l y  a p p r o v e d  

by all of the Twe l v e .  It a c t u a l l y  r a r e l y  h a p p e n s  t h a t  p a r t n e r s  do  

not ask for a m e n d m e n t s  of the p r o p o s e d  text, e v e n  in c a s e s  in 

w h i c h  t h e y  o n l y  do not f u l l y  a g r e e  w i t h  a c e r t a i n  t e r m  u s e d  in the 

d r a f t .  S i n c e  all a m e n d m e n t s  ( i n c l u d i n g  t h o s e  r e l a t e d  t o  l a n g u a g e  

on l y )  h a v e  to be a p p r o v e d ,  a g ain, by all of the T w e l v e ,  the f i n a 

l i z i n g  of d e c l a r a t i o n s  t h r o u g h  t h e  C O R E U  n e t w o r k  is o f t e n  a q u i t e  

l a b o r i o u s  an d  t i m e - c o n s u m i n g  p r o c e d u r e  (117).

T h e  EPC S e c r e t a r i a t  n o r m a l l y  s e c u r e s  t hat t h e  d e c l a r a t i o n s  the 

T w e l v e  h a v e  a g r e e d  on are p u b l i s h e d  s i m u l t a n e o u s l y  in the c a p ital 

of th e  P r e s i d e n c y  a n d  in B r u s s e l s  (118). T h i s  is not w i t h o u t  i m 

p o r t a n c e ,  b e c a u s e  the d i p l o m a t s  of t h i r d  S t a t e s  a n d  th e  r e p r e s e n 

t a t i v e s  of the i n t e r n a t i o n a l  p r e s s  are a c c r e d i t e d  in l a r g e r  n u m 

b e r s  in B r u s s e l s  t h a n  in th e  c a p i t a l s  of the s m a l l e r  P r e s i d e n c i e s .
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In a d i p l o m a t i c  c o o p e r a t i o n  s t r u c t u r e  w h i c h  can o nly i n d i r e c t l y  

m a k e  use of e c o n o m i c  s a n c t i o n s  and t o t a l l y  lacks the c a p a c i t y  to 

t a k e  m i l i t a r y  m e a s u r e s ,  joint " a c t i o n "  a l m o s t  e x c l u s i v e l y  t a k e s  

the f o r m  of m e e t i n g s  w i t h  t h i r d  c o u n t r i e s .  EPC has d e v e l o p e d  v a 

r i o u s  f o r m s  of c o n t a c t s  w i t h  t h i r d  c o u n t r i e s  and e a c h  of t h e m  mo r e  

or less r e s p o n d s  to s p e c i f i c  p o l i t i c a l  needs.

B e f o r e  l o o k i n g  m o r e  c l o s e l y  i n t o  t h e s e  d i f f e r e n t  forms, it 

s h o u l d  be n o t e d  t h a t  in EPC th e  P r e s i d e n c y  is s o l e l y  r e s p o n s i b l e  

for e s t a b l i s h i n g  a n d  m a i n t a i n i n g  c o n t a c t s  w i t h  t h i r d  c o u n t r i e s  in 

a c c o r d a n c e  w i t h  c o m m o n  p o s i t i o n s  or jo i n t  a c t i o n s  the T w e l v e  have 

a g r e e d  on. H o w e v e r ,  p r a c t i c e  has s h o w n  t h a t  a r e p r e s e n t a t i o n  of 

the T w e l v e  by t h e  P r e s i d e n c y  a l o n e  d o e s  not n e c e s s a r i l y  s e r v e  b e s t  

the T w e l v e ' s  i n t e r e s t .  If a special p o l i t i c a l  or p u b l i c  e m p h a s i s  

is r e q u i r e d  or if it a p p e a r s  e x p e d i e n t  t o  s t r e s s  the c o n t i n u i t y  in 

EPC, r e p r e s e n t a t i o n  by the P r e s i d e n c y  o n l y  is o b v i o u s l y  not the 

ideal f o r m u l a ,  p a r t i c u l a r l y  if 1t is o n e  of t h e  s m a l l e r  M e m b e r  

S t a t e s  w h i c h  h o l d s  the P r e s i d e n c y .  For t h i s  r e a s o n  the T w e l v e  in 

c o n t a c t s  w i t h  t h i r d  c o u n t r i e s  m o r e  a n d  m o r e  f r e q u e n t l y  a p p l y  the 

" T r o i k a "  f o r m u l a ,  w h i c h  r e g r o u p s  a r e p r e s e n t a t l v e  of th e  P r e s i d e n -  

c y - i n - O f f i c e  w i t h  a r e p r e s e n t a t i v e  of e a c h  the f o r m e r  a n d  t h e  s u c 

c e e d i n g  P r e s i d e n c i e s  a n d  of th e  C o m m i s s i o n  (see a l s o  s u b - c h a p t e r

5.1.). T h e  " T r o i k a "  f o r m u l a  has p r o v e d  t o  be a v a l u a b l e  d i p l o m a t i c  

i n s t r u m e n t  w h i c h  is a l s o  a p p r e c i a t e d  by t h i r d  c o u n t r i e s .  A c c o r d i n g  

to a s e n i o r  F r e n c h  d i p l o m a t ,  " s o m e  c o u n t r i e s  a r e  m o r e  c o m f o r t a b l e  

t a l k i n g  t o  t h r e e  E u r o p e a n s ,  w h o m  t h e y  m i g h t  c o n s i d e r  to r e p r e s e n t  

a g o o d  c r o s s - s e c t i o n  of th e  T w e l v e ,  r a t h e r  t h a n  j u s t  o n e  who, h o w 

e v e r  f a i t h f u l l y  he m i g h t  p r e s e n t  th e  T w e l v e ' s  v i ews, m i g h t  be p e r 

c e i v e d  as l a c k i n g  a c l e a r  m a n d a t e  on s o m e  I s s u e s "  (119). As we 

will see b e l o w ,  in a f e w  c a s e s  EP C  e v e n  d e p l o y s  all of th e  T w e lve.

A l t h o u g h  th e  EP C  p r o c e d u r e s  fo r  c o n t a c t s  w i t h  t h i r d  c o u n t r i e s  

a r e  e x t r e m e l y  v e r s a t i l e ,  it is p o s s i b l e  t o  d i s t i n g u i s h  b e t w e e n  

t h r e e  m a i n  t y p e s  of p r o c e d u r e s  w h i c h  will be d e a l t  w i t h  in turn:
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In o r d e r  to r e s p o n d  e f f e c t i v e l y  to r e q u e s t s  for c o n t a c t s  by 

t h i r d  c o u n t r i e s  and to external c h a l l e n g e s  in g e n e r a l ,  the Tw e l v e  

m ust be a b l e  to e s t a b l i s h  'ad hoc' c o n t a c t s  w i t h  t h i r d  c o u n t r i e s .  

In g e n e r a l ,  the p r o c e d u r a l  "acquis" of EPC a l l o w s  the P r e s i d e n c y  

t o  m e e t  i n d i v i d u a l  r e p r e s e n t a t i v e s  of th i r d  c o u n t r i e s  to d i s c u s s  

m a t t e r s  of p a r t i c u l a r  i n t e r e s t  to the c o u n t r y  in q u e s t i o n .  D e p e n 

d i n g  on the c i r c u m s t a n c e s  and political needs, t h e s e  m e e t i n g s  may 

t a k e  p l a c e  as o n e - o n - o n e  or T r o i k a  m e e t i n g s ,  in the t h i r d  S tate(s) 

c o n c e r n e d ,  in the capital of the P r e s i d e n c y  or at the seat of i n 

t e r n a t i o n a l  o r g a n i z a t i o n s .  The f l e x i b i l i t y  of the EPC s t r u c t u r e  

e v e n  a l l o w s  the P r e s i d e n c y  t o  m eet r e p r e s e n t a t i v e s  of t h i r d  c o u n 

t r i e s  in the m a r g i n  of EPC M i n i s t e r i a l  M e e t i n g s .  The P r e s i d e n c y  is 

a l s o  e n t i t l e d  to r e s p o n d  to r e q u e s t s  for c o n t a c t s  by g r o u p s  of A m 

b a s s a d o r s  of M e m b e r  S t a t e s  or of o r g a n i z a t i o n s  w i t h  w h i c h  the 

T w e l v e  m a i n t a i n  special links, such as the UN, the L e a g u e  of A r a b  

S t a t e s  or A S E A N  ( 120).

As the general rule, the P r e s i d e n c y  seeks appro v a l  by all of the 

T w e l v e  b e f o r e  e n t e r i n g  "ad hoc" c o n t a c t s  w i t h  t h i r d  c o u n t r i e s .  A 

c o n t a c t  m a y  a l s o  be p r o p o s e d  by any o t h e r  M e m b e r  St a t e  t h a n  that 

of the P r e s i d e n c y .  If the c o n t a c t  is of m a j o r  p o l i t i c a l  i m p o r t a n 

ce, th e  P r e s i d e n c y  n o r m a l l y  f i r s t  c o n s u l t s  the p a r t n e r s  on the e x 

p e d i e n c y  of th e  c o n t a c t  and o nly t h e r e a f t e r  t r i e s  t o  r e a c h  c o n s e n 

sus on t h e  t o p i c s  to be r a i s e d  d u r i n g  the e n v i s a g e d  talks, on the 

level of t h e  m e e t i n g  ( M i n i s t e r i a l ,  Pol i t i c a l  D i r e c t o r  or A m b a s s a 

d o r i a l  level) a n d  the r e p r e s e n t a t i o n  f o r m u l a  to be a p p l i e d  ( T r o i k a  

or o t h e r ) .  C o n s e n s u s  on e n t e r i n g  "ad hoc" c o n t a c t s  w i t h  t h i r d  

c o u n t r i e s  m a y  b e  r e a c h e d  by d i s c u s s i o n s  on the Pol i t i c a l  D i r e c t o r  

level a f t e r  p r e p a r a t o r y  w o r k  in t h e  W o r k i n g  G r o u p s ,  but in all p o 

l i t i c a l l y  i m p o r t a n t  case s ,  like, for i n s t a n c e ,  the m e e t i n g  of t h e  

P r e s i d e n c y  w i t h  P L O  c h a i r m a n  A r a f a t  in S t r a s b o u r g  in S e p t e m b e r  

1988, it r e q u i r e s  a p r e v i o u s  d e c i s i o n  of the T w e l v e ' s  F o r e i g n  M i 

ni s t e r s  (121).

A special form of Mad hoc" contacts are the so-called "fact fin

ding missions“ of EPC. These are tours made by the Presidency (or 

the Ministerial Troika) 1n third countries 1n order to establish a
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d i r e c t  c o n t a c t  w i t h  the m a i n  a c t o r s  of c o u n t r i e s  or r e g i o n s  in 

c r i s i s  a n d  to p r e s e n t  the c o m m o n  views and p r o p o s a l s  of the M e m b e r  

S t a t e s  as p r e v i o u s l y  a g r e e d  on in EPC. Several of such " m i s s i o n s "  

have b e e n  c a r r i e d  out, for i n s t a n c e ,  in the M i d d l e  East and in 

S o u t h e r n  A f r i c a  (122).

The n e e d  of r e a c h i n g  c o n s e n s u s  a m o n g  p a r t n e r s  o f t e n  c o n s i d e 

ra b l y  d e l a y s  the a r r a n g e m e n t  of "ad hoc" c o n t a c t s  w i t h  t h i r d  c o u n 

t r ies. D u r i n g  the f i r s t  six m o n t h s  of 1987, for e x a m p l e ,  the U n i 

ted K i n g d o m  r e f u s e d  to a l l o w  the B e l g i a n  P r e s i d e n c y  to r e s u m e  the 

EPC c o n t a c t s  w i t h  S y r i a  t h a t  had b e e n  b r o k e n  off as a c o n s e q u e n c e  

of the p r o v e n  S y r i a n  p a r t i c i p a t i o n ,  1986, in an a t t e m p t  to b l o w  up 

a n  Is r a e l i  a i r l i n e r  a f t e r  t a k e o f f  f r o m  Lo n d o n .  All o t h e r  p a r t n e r s  

r e c o g n i z e d  t h a t  th e  p o l i t i c a l  s i t u a t i o n  in the M i d d l e  East r e q u i 

r e d  th e  i n v o l v e m e n t  of S y r i a  in all e f f o r t s  for s e t t l i n g  the r e 

g i o n ' s  p r o b l e m s  a n d  f o u n d  t h a t  D a m a s k u s  had m a d e  c l e a r  c o n c i l i a t o 

ry g e s t u r e s ,  bu t  d u e  t o  B r i t i s h  r e s i s t a n c e  c o n t a c t s  w e r e  r e e s t a b 

l i s h e d  o n l y  u n d e r  the s u b s e q u e n t  P r e s i d e n c y  (123). A l s o  in the 

c a s e  of the e s t a b l i s h m e n t  of c o n t a c t s  b e t w e e n  EPC an d  the USSR, 

the T w e l v e ' s  r e a c t i o n  wa s  s o m e w h a t  d e l a y e d  by t h e  d i f f i c u l t i e s  in 

r e a c h i n g  c o n s e n s u s :  D e s p i t e  a s e r i e s  of p o s i t i v e  s i g n s  f r o m  the 

USSR, it t o o k  a c o n s i d e r a b l e  t i m e  b e f o r e  the T w e l v e  c o u l d  f i n a l l y  

a g r e e  on th e  e x p e d i e n c y ,  t h e  level a n d  t h e  f o r m a t  of a f i r s t  m e e 

t i n g  a b o v e  th e  level of t h e  T w e l v e ' s  A m b a s s a d o r s  in M o s c o w :  It was 

o n l y  in M a r c h  1989 - n i n e  m o n t h s  a f t e r  t h e  E E C - C O M E C O N  jo i n t  d e 

c l a r a t i o n  - t h a t  an EPC T r o i k a  on t h e  P o l i t i c a l  D i r e c t o r  level met 

w i t h  a S o v i e t  d e l e g a t i o n  in M o s c o w  (124).

(b) P r o c e d u r e s  f o r  “s t r u c t u r e d "  c o n t a c t s  ( " d i a l o g u e s " )

D u r i n g  t h e  f i r s t  y e a r s  of its e x i s t e n c e ,  E P C ' s  r e l a t i o n s  w i t h  

t h i r d  c o u n t r i e s  d e v e l o p e d  m e r e l y  on t h e  b a s i s  of "ad hoc" c o n 

t a c t s .  It w a s  o n l y  a f t e r  t h i r d  c o u n t r i e s  s h o w e d  a s t e a d i l y  i n c r e a 

s i n g  i n t e r e s t  in a link w i t h  EPC an d  a f t e r  th e  M e m b e r  S t a t e s  c a m e  

t o  a p p r e c i a t e  E P C  c o n t a c t s  w i t h  t h i r d  c o u n t r i e s  as a n  e f f i c i e n t  

m e a n s  t o  w i n  p a r t n e r s ,  t o  f o r m  c o a l i t i o n s  a n d  t o  m a k e  f r i e n d s  

t h a t  EP C  in t h e  m i d - s e v e n t i e s  s t a r t e d  t o  d e v e l o p  a n e t w o r k  of m o 

re s t a b l e  c o n s u l t a t i v e  r e l a t i o n s h i p s  by e s t a b l i s h i n g  w h a t  is usu-
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a l l y  c a l l e d  " s t r u c t u r e d "  c o n t a c t s  or " d i a l o g u e s "  w ith t h i r d  States 

t r i e s  and g r o u p s  of th i r d  States (125). This p r a c t i c e  has been e x 

p l i c i t l y  c o n f i r m e d  by A r t i c l e  30(8) of the SEA w h i c h  p r o v i d e s  that 

the T w e l v e  "shall o r g a n i z e  a p o litical d i a l o g u e  w ith t h i r d  c o u n 

tr i e s  and regional g r o u p i n g s  w h e n e v e r  they d e e m  it n e c e s s a r y " .

In c o n t r a s t  to the occas i o n a l  "ad hoc" c o n t a c t s ,  " s t r u c t u r e d "

EPC r e l a t i o n s h i p s  w i t h  th i r d  c o u n t r i e s  p r o v i d e  for m o r e  or less 

r e g u l a r  c o n s u l t a t i o n s  at one or several levels to be a g r e e d  on 

w i t h  the t h i r d  c o u n t r i e s  or the gr o u p  of th i r d  c o u n t r i e s  c o n c e r 

ned. In m a n y  c a s e s  such c o n t a c t s  c o m p l e m e n t  c o m m e r c i a l  a n d  e c o n o 

mi c  c o o p e r a t i o n  a g r e e m e n t s  c o n c l u d e d  by the C o m m u n i t y . (JThe p r o c e 

d u r e  for e s t a b l i s h i n g  a " s t r u c t u r e d "  c o n t a c t  may be i n i t i a t e d  by 

a d e m a n d  of t h i r d  Sta t e ( s ) ,  by a s u g g e s t i o n  of the P r e s i d e n c y  or 

of a M e m b e r  S t a t e  or by a r e c o m m e n d a t i o n  of a W o r k i n g  G r o u p  or of 

the P o l i t i c a l  C o m m i t t e e .  The d e t a i l s  of the e n v i s a g e d  " d i a l o g u e "  

ar e  u s u a l l y  e s t a b l i s h e d  on the b a s i s  of the d e m a n d s  of the t h i r d  

S t a t e ( s )  c o n c e r n e d ,  r e c o m m e n d a t i o n s  of the a p p r o p r i a t e  W o r k i n g  

G r o u p  a n d  a s u b s e q u e n t  a s s e s s m e n t  of the Po l i t i c a l  C o m m i t t e e .  The 

final d e c i s i o n  for e s t a b l i s h i n g  the " d i a l o g u e "  is a l w a y s  t a k e n  on 

the M i n i s t e r i a l  level. The t e r m s  of the " d i a l o g u e "  are f i x e d  in a 

p u r e l y  i n t e r g o v e r n m e n t a l  a r r a n g e m e n t  w ith the t h i r d  S t a t e ( s )  c o n 

c e r n e d .  T h e y  have no legal b i n d i n g  f o r c e  an d  are in most c a s e s  not 

m a d e  p u b l i c .

T h e r e  is no ge n e r a l  rule for the f o r m a t  of " d i a l o g u e s " .  The f r e 

q u e n c y  of m e e t i n g s ,  t h e i r  level an d  the r e p r e s e n t a t i o n  f o r m u l a  a p 

p l i e d  d e p e n d  on p o l i t i c a l  c o n s i d e r a t i o n s  a n d  on the d e m a n d s  of 

the T w e l v e ' s  p a r t n e r s .  The level and the r e p r e s e n t a t i o n  f o r m u l a  

a r e  o f t e n ,  b u t  not a l w a y s ,  an i n d i c a t o r  for the I m p o r t a n c e  the 

T w e l v e  a t t a c h  t o  the r e l a t i o n s h i p  w i t h  the r e s p e c t i v e  t h i r d  Sta- 

t e ( s ) . A f e w  e x a m p l e s  ma y  i l l u s t r a t e  the d i v e r s i t y  of EPC " d i a l o 

g u e "  f o r m a t s  (126):

- T h e  " d i a l o g u e "  w i t h  the U n i t e d  States, w h i c h  has b e e n  f o r 

m a l i z e d  by the E C / U S  jo i n t  d e c l a r a t i o n  of 23 N o v e m b e r  1990, 

p r o v i d e s  f o r  (a) b i - a n n u a l  c o n s u l t a t i o n s  b e t w e e n ,  on th e  one 

side, the P r e s i d e n t  of the E u r o p e a n  Co u n c i l  an d  the P r e s i d e n t  

of th e  C o m m i s s i o n ,  an d  on t h e  o t h e r  th e  P r e s i d e n t  of t h e  U n i 
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ted S tates, (b) b i - a n n u a l  c o n s u l t a t i o n s  b e t w e e n  the E u r o p e a n  

C o m m u n i t y  F o r e i g n  M i n i s t e r s ,  w i t h  the C o m m i s s i o n ,  and the US 

S e c r e t a r y  of St a t e  and (c) b r i e f i n g s  by the P r e s i d e n c y  to US 

R e p r e s e n t a t i v e s  on EPC m e e t i n g s  at the M i n i s t e r i a l  level. This 

" d i a l o g u e "  is the m o s t  s o p h i s t i c a t e d  one EPC has e s t a b l i s h e d  

until now.

- In the " d i a l o g u e "  w i t h  the c o u n t r i e s  of A S EAN, the F o r e i g n  

M i n i s t e r s  of all of the T w e l v e  a n d  at least o n e  C o m m i s s i o n e r  

m e e t  on the a v e r a g e  e v e r y  18 m o n t h s  w i t h  t h e i r  c o u n t e r p a r t s  of 

AS EAN; t h e s e  m e e t i n g s  are c o m p l e t e d  by m o r e  f r e q u e n t  " p o s t - m i 

n i s t e r i a l "  d i a l o g u e  m e e t i n g s  of v a r y i n g  f o r m a t s  ( F o r e i g n  M i 

n i s t e r  of the P r e s i d e n c y  and a C o m m i s s i o n e r ,  M i n i s t e r i a l  T r o i 

ka or P o l i t i c a l  D i r e c t o r s '  T r o i k a ) .

- In the " d i a l o g u e "  w i t h  J a p a n  ( w h i c h  is at p r e s e n t ,  1990, u n der 

r e v i s i o n )  the T r o i k a  of F o r e i g n  M i n i s t e r s  m e e t s  t w o  t i m e s  per 

year w i t h  a J a p a n e s e  d e l e g a t i o n  h e a d e d  by the J a p a n e s e  F o r e i g n  

M i n i s t e r ;  the " d i a l o g u e "  a l s o  p r o v i d e s  for b i - a n n u a l  m e e t i n g s  

of th e  T r o i k a  of P o l i t i c a l  D i r e c t o r s  ( M i n i s t e r i a l  a n d  P o l i t i 

cal D i r e c t o r s '  T r o i k a  f o r m u l a ) .

- In t h e  " d i a l o g u e "  w i t h  India, the F o r e i g n  M i n i s t e r  of the P r e 

s i d e n c y  a n d  th e  A m b a s s a d o r s  "sur p l a c e "  of t h e  p r e c e d i n g  and 

s u c c e e d i n g  P r e s i d e n c i e s  u s u a l l y  m e e t  on an a n nual b a s i s  w i t h  

t h e i r  I n d i a n  c o u n t e r p a r t s  ("Mini T r o i k a "  f o r m u l a ) .

- In t h e  " d i a l o g u e "  w i t h  H u n g a r y ,  the F o r e i g n  M i n i s t e r  of the 

P r e s i d e n c y  n o r m a l l y  m e e t s  a n n u a l l y  w i t h  his H u n g a r i a n  c o u n 

t e r p a r t  ( M i n i s t e r i a l  " o n e - o n - o n e "  f o r m u l a ) *

- In th e  " d i a l o g u e "  w i t h  T u r k e y ,  th e  P o l i t i c a l  D i r e c t o r s  of the 

T r o i k a  m e e t  e v e r y  six m o n t h s  w i t h  t h e i r  T u r k i s h  c o u n t e r p a r t  in 

th e  c a p i t a l  of t h e  EPC P r e s i d e n c y  ( P o l i t i c a l  D i r e c t o r s *  T r o i k a  

f o r m u l a ) .
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zed by a h igh d e g r e e  of a d a p t a b i l i t y .  O nce a " d i a l o g u e "  is e s t a b 

lished, a d d i t i o n a l  m e e t i n g s  can be r a ther e a s i l y  a r r a n g e d  on an 

informal basis, e.g. in the m a r g i n  of i n t e r n a t i o n a l  c o n f e r e n c e s .  

S o m e t i m e s  EPC M i n i s t e r i a l  M e e t i n g s  are used as an o c c a s i o n  for 

an e x t r a o r d i n a r y  " d i a l o g u e "  meeting. In m o m e n t s  of t e n s i o n ,  the 

s t r u c t u r e d  c o n t a c t s  may rath e r  e a s i l y  be s u s p e n d e d  as well. If n e 

c e s s a r y ,  the T w e l v e  can a l s o  c h a n g e  the r e p r e s e n t a t i o n  f o rmula, 

t r a n s f o r m i n g , e.g., a M i n i s t e r i a l  T r o i k a  in a "Mini T r o i k a "  in c a 

se of a g e n d a  p r o b l e m s  or a " o n e - o n - o n e "  m e e t i n g  in a T r o i k a  m e e 

t i n g  if p o l i t i c a l  c i r c u m s t a n c e s  so re q u i r e  (127). In e x c e p t i o n a l  

c a s e s  the r e p r e s e n t a t i o n  f o r m u l a  may e ven be c h a n g e d  in o r d e r  to 

t a k e  i n t o  a c c o u n t  p a r t i c u l a r  t e n s i o n s  b e t w e e n  a M e m b e r  S t a t e  and 

a " d i a l o g u e "  p a r t n e r :  W h e n  G r e e c e  held the P r e s i d e n c y ,  for i n 

s t a n c e ,  it was p r e f e r r e d  b e c a u s e  of G r e e k - T u r k i s h  t e n s i o n s  t o  h a 

ve a n o t h e r  c o u n t r y  f r o m  the T r o i k a  to m a i n t a i n  li n k s  w i t h  T u r 

key (128).

" D i a l o g u e "  m e e t i n g s  on the Political D i r e c t o r  level n o r m a l l y  d o  

not r e s u l t  in p u b l i c  d e c l a r a t i o n s .  In most cases, m e e t i n g s  on the 

m i n i s t e r i a l  level are f o l l o w e d  only by a short p r e s s  s t a t e m e n t .  

H o w e v e r ,  m i n i s t e r i a l  m e e t i n g s  in the f r a m e w o r k  of the m o r e  s o p h i s 

t i c a t e d  " d i a l o g u e s "  may r e s u l t  in "joint d e c l a r a t i o n s "  of the 

T w e l v e ' s  F o r e i g n  M i n i s t e r s  t o g e t h e r  w ith their c o u n t e r p a r t s .  In 

the c a s e  of the s e v e n t h  E C - A S E A N  M i n i s t e r i a l  M e e t i n g  h eld in D ü s 

s e l d o r f  on 2 an d  3 May 1988, for examp l e ,  the M i n i s t e r s  i s s u e d  a 

r a t h e r  c o m p r e h e n s i v e  joint d e c l a r a t i o n  w h i c h  c o v e r e d  s uch m a j o r  

i s s u e s  as the INF Tr e a t y ,  the V i e t n a m e s e  o c c u p a t i o n  of C a m b o d i a ,  

t h e  i d e a  of an i n t e r n a t i o n a l  c o n f e r e n c e  on the M i d d l e  East p r o 

b l e m s  a n d  a p a r t h e i d  in So u t h  A f r i c a  (129)»

(c) P r o c e d u r e s  for " d é m a r c h e s "

A " d é m a r c h e "  of the A m b a s s a d o r s  ( A m b a s s a d o r  of th e  P r e s i d e n c y ,  

T r o i k a  of A m b a s s a d o r s  or all of th e  M e m b e r  States' A m b a s s a d o r s )  

m a d e  to a h ost c o u n t r y ' s  g o v e r n m e n t  is a f o r m  of j o i n t  a c t i o n  

t h e  T w e l v e  very f r e q u e n t l y  use t o  I m p l e m e n t  c o m m o n  p o s i t i o n s  in 

r e s p e c t  t o  m o r e  s p e c i f i c  i s s u e s  w h i c h  a r i s e  in t h i r d  c o u n t r i e s .
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In 1990, for i n s t a n c e ,  the T w e l v e  e f f e c t u a t e d  a r o u n d  120 " d é m a r 

c h e s "  w o r l d w i d e  (130). M ost of the " d é m a r c h e s "  r e l a t e  e i t h e r  to 

p u r e l y  h u m a n i t a r i a n  cases, for e x a m p l e  r e q u e s t s  for c l e m e n c y  for 

p e o p l e  s e n t e n c e d  to deat h ,  or to g eneral a s p e c t s  of t h e  h uman 

r i g h t s  s i t u a t i o n  in the c o u n t r y  c o n c e r n e d  (131). H o w e v e r ,  " d é m a r 

c h e s "  are a l s o  o c c a s i o n a l l y  used in o r d e r  to e x p r e s s  the T w e l v e ' s  

c o n c e r n  a b o u t  c e r t a i n  p o l i t i c a l  d e c i s i o n s  of t h i r d  States. In a 

" d é m a r c h e "  to the US State D e p a r t m e n t  on 4 F e b r u a r y  1988, for i n 

s tance, an EPC T r o i k a ,  c o m p r i s i n g  the A m b a s s a d o r s  of G e r m a n y ,  D e n 

m a r k  a n d  G r e e c e  a n d  a r e p r e s e n t a t i v e  of th e  C o m m i s s i o n ,  m a d e  k nown 

the p r e o c c u p a t i o n  of the T w e l v e  a b o u t  the e n v i s a g e d  c l o s u r e  of the

P L O  o b s e r v e r  m i s s i o n  to the U n i t e d  N a t i o n s  (132).

As a g e n e r a l  r ule it is the a p p r o p r i a t e  W o r k i n g  G r o u p  w h i c h  s u b 

m i t s  a r e c o m m e n d a t i o n  for a " d é m a r c h e "  t o  the P o l i t i c a l  C o m m i t t e e  

w h i c h  t h e n  r e a c h e s  a d e c i s i o n  or r e f e r s  the m a t t e r  to the F o r e i g n  

M i n i s t e r s  m e e t i n g  in EPC. H u m a n  r i g h t s  i s s u e s  w h i c h  ma y  be the o b 

ject of " d é m a r c h e s "  r e g u l a r l y  f e a t u r e  on the a g e n d a  not o n l y  of

t h e  H u m a n  R i g h t s  W o r k i n g  G r o u p  but a l s o  of th e  r e g i o n a l  W o r k i n g  

G r o u p s .

M o s t  of the T w e l v e ' s  " d é m a r c h e s "  rely on c o n f i d e n t i a l i t y  in o r 

der to be e f f e c t i v e .  C o n f i d e n t i a l i t y  o f t e n  a p p l i e s  not o n l y  to the 

c o n t e n t  of a " d é m a r c h e "  bu t  a l s o  to the v ery f act t h a t  the " d é m a r 

che" t o o k  p l a c e  (133).

6.3. P r o c e d u r e s  f o r  c o o p e r a t i o n  a m o n g  m i s s i o n s  in t h i r d  c o u n t r i e s

In o r d e r  t o  e x c h a n g e  i n f o r m a t i o n  on p o l i t i c a l  m a t t e r s  and to 

c o o r d i n a t e  t h e i r  p o s i t i o n s  in v i e w  of i n c r e a s i n g  j o i n t  a c t i v i t i e s ,  

t he H e a d s  of M i s s i o n  of the T w e l v e  a n d  t h e  representartlves of the 

C o m m i s s i o n  m e e t  at l e a s t  o n c e  a m o n t h  in t h e  c a p i t a l s  of all c o u n 

t r i e s  in w h i c h  t h e  M e m b e r  S t a t e s  h a v e  d i p l o m a t i c  p o s t s .  In c o u n 

t r i e s  of p a r t i c u l a r  p o l i t i c a l  i m p o r t a n c e  for t h e  T w e l v e ,  m e e t i n g s  

a r e  m o r e  f r e q u e n t  t h a n  in o t h e r s .  In M o s c o w ,  fo r  e x a m p l e ,  the 

T w e l v e ' s  H e a d s  of M i s s i o n  u s u a l l y  m e e t  e v e r y  w e e k  (134). Th e  L o n 

d o n  R e p o r t  of 1981 a l r e a d y  e x p l i c i t l y  s t a t e s  t h a t  "1n c o n s i d e r i n g
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t h e i r  r e s p o n s e  to s i g n i f i c a n t  d e v e l o p m e n t s  In the c o u n t r y  to w h i c h  

t h e y  are a c c r e d i t e d ,  the "first i n s t i n c t "  of the M e m b e r  S t a t e s 1 

H e a d s  of M i s s i o n  "s h o u l d  be to c o o r d i n a t e  w ith th e i r  c o l l e a g u e s " .  

In o r d e r  to g u a r a n t e e  "sur p l ace" c o o r d i n a t i o n  on the h i g h e s t  l e 

vel , the R e port a l s o  e s t a b l i s h e d  the rule that in EPC m e e t i n g s  a 

H e a d  of M i s s i o n  may only e x c e p t i o n a l l y  be r e p r e s e n t e d  by a m e m b e r  

of his M i s s i o n  (135). Re g u l a r  m e e t i n g s  a l s o  take p l a c e  b e t w e e n  

staff m e m b e r s  of the T w e l v e ' s  M i s s i o n s ,  p a r t i c u l a r l y  in o r d e r  to 

d i s c u s s  a d m i n i s t r a t i v e  m a t t e r s  of c o m m o n  i n t e r e s t  such as c o n s u 

lar an d  legal a s s i s t a n c e ,  e m e r g e n c y  c o m m u n i c a t i o n s  and e m e r g e n c y  

e v a c u a t i o n  p l ans. In a d d i t i o n ,  e ach of the T w e l v e ' s  m i s s i o n s  u s u 

a l l y  a p p o i n t s  a d i p l o m a t  on its staff w h o  has a special r e s p o n s i 

b i l i t y  for m a t t e r s  of EPC (136).

The m e e t i n g s  of the H e a d s  of M i s s i o n s  are not l i m i t e d  t o  a m e r e  

e x c h a n g e  of views: In r e s p o n s e  to a r e q u e s t  f r o m  the P o l i t i c a l  

C o m m i t t e e  or, w h e n  the s i t u a t i o n  r e q u i r e s  it, on the ow n  i n i t i a t i 

ve of the H e a d s  of M i s s i o n ,  the latt e r  may p r e p a r e  joint r e p o r t s  

on s p e c i f i c  i s s u e s  w h i c h  may in c l u d e  r e c o m m e n d a t i o n s  for jo i n t  a c 

t i ons. W h e r e  such r e p o r t s  are m a d e  on the i n i t i a t i v e  of the H e a d s  

of M i s s i o n ,  it is for t h e m  to d e c i d e  w h e t h e r  to d r a f t  a joint r e 

p o r t  or to r e p o r t  i n d i v i d u a l l y  on the ba s i s  of th e i r  joint d i s 

c u s s i o n s .  The H e a d  of M i s s i o n  of the P r e s i d e n c y  may a l s o  d r a f t  an 

"oral r e p o r t "  on Its own a u t h o r i t y  r e f l e c t i n g  the vi e w s  e x p r e s 

sed (137).

T h e  r e p o r t i n g  f u n c t i o n  of the d i p l o m a t i c  m i s s i o n s  of th e  T w e l v e  

is p a r t i c u l a r l y  i n t e n s e  in the f i e l d  of h u m a n  rights: S ome of the 

P r e s i d e n c y ' s  e m b a s s i e s  p r e s e n t  annual c o n f i d e n t i a l  r e p o r t s  on the 

h u m a n  r i g h t s  s i t u a t i o n  1n th e  c o u n t r y  c o n c e r n e d ,  w h i c h  a r e  d r a w n  

up j o i n t l y  by t h e  T w e l v e ' s  e m b a s s i e s .  In o t h e r  c a s e s  m i s s i o n s  of 

th e  T w e l v e  In a p a r t i c u l a r  capital are i n s t r u c t e d  to p r o d u c e  an 

"ad h oc" r e p o r t  on h u m a n  r i g h t s  (138).

C l o s e  c o o p e r a t i o n  a m o n g  m i s s i o n s  in t h i r d  c o u n t r i e s  a l s o  c o n t r i 

b u t e s  to a b e t t e r  p r e p a r a t i o n  an d  h a n d l i n g  of v i s i t s  f r o m  t h e  

T w e l v e ' s  M i n i s t e r s  and EC C o m m i s s i o n e r s .  M i n i s t e r s  a n d  C o m m i s s i o 

n e r s  n o r m a l l y  b r i e f  the H e a d s  of M i s s i o n  on t h e i r  v i s i t  or, f a i 

ling th a t ,  t h e  H e a d  of M i s s i o n  c o n c e r n e d  c a l l s  on his c o l l e a g u e s .  

O n  t h e  b a s i s  of t h e  r e g u l a r  m e e t i n g s  a m o n g  the H e a d s  of M i s s i o n ,
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M i n i s t e r s  a n d  C o m m i s s i o n e r s  on visit can be m a d e  m o r e  c o n s c i o u s  

of and s e n s i t i v e  to s p e c i f i c  p r o b l e m s  f a c e d  by t h e i r  EPC p a r t 

n ers w h i c h  s h o u l d  be t a k e n  i n t o  a c c o u n t  e v e n  in b i l a t e r a l  d e a 

li n g s  ( 139).

In o r d e r  to p r e p a r e  c o n t a c t s  on a h i g h e r  level and to g u a r a n t e e  

a m o r e  or less r e g u l a r  e x c h a n g e  of views b e t w e e n  the T w e l v e  and 

the h ost g o v e r n m e n t ,  the T w e l v e ' s  H e a d s  of M i s s i o n  o f t e n  invite 

the P o l i t i c a l  D i r e c t o r  a n d / o r  o t h e r  high o f f i c i a l s  of the host 

c o u n t r i e s '  d i p l o m a t i c  s e r v i c e  to lu n c h  or d i n n e r .  T h e y  n o r m a l l y  

a l s o  seek t o  i n v i t e  at least o n c e  per year the F o r e i g n  M i n i s t e r ,  

b u t  the host c o u n t r i e s  are not a l w a y s  i n c l i n e d  to a c c e p t  such an 

infor m a l  c o n t a c t  w i t h  t h e  T w e l v e s '  H e a d s  of M i s s i o n  on the m i n i s 

terial level. In the c a s e  of th e  T w e l v e s '  c o o p e r a t i o n  in M o s c o w ,  

it wa s  not until F e b r u a r y  1989 t h a t  a S o v i e t  F o r e i g n  M i n i s t e r  for 

t h e  f i r s t  t i m e  a c c e p t e d  an i n v i t a t i o n  of the T w e l v e ' s  A m b a s s a d o r s .  

H o w e v e r ,  as a r e s u l t  of th e  c o m m o n  p o s i t i o n s  an d  jo i n t  a c t i o n s  t a 

ken by th e  T w e l v e ,  the f r e q u e n c y  of m e e t i n g s  b e t w e e n  m e m b e r s  of 

t h e i r  d i p l o m a t i c  r e p r e s e n t a t i o n s ,  r e g u l a r  c o n t a c t s  w i t h  the host 

c o u n t r i e s '  d i p l o m a t i c  s e r v i c e s  a n d  o c c a s i o n a l  jo i n t  " d é m a r c h e s "  

the T w e l v e ' s  H e a d s  of M i s s i o n s  a r e  m o r e  an d  m o r e  d e a l t  w i t h  as 

a g r o u p  a l s o  by t h e  h o s t  g o v e r n m e n t s  (140).

D e s p i t e  in i t i a l  s c e p t i c i s m ,  th e  c o o p e r a t i o n  a m o n g  m i s s i o n s  in 

t h i r d  c o u n t r i e s  is n o w  w i d e l y  a c c e p t e d  a n d  a p p r e c i a t e d  by the 

T w e l v e ' s  d i p l o m a t s .  W r i t i n g  on his e x p e r i e n c e s  as B r i t i s h  A m b a s 

s a d o r  in D a m a s c u s  f r o m  1984 t o  1986, R o g e r  T o m k y s  has a c k n o w l e d 

g e d  t h a t  t h e  f o r t n i g h t l y  m e e t i n g s  of a m b a s s a d o r s  "did m u c h  in D a 

m a s c u s  t o  e n s u r e  a p o o l i n g  of a v a i l a b l e  i n f o r m a t i o n  a n d  a c e r t a i n  

s o l i d a r i t y  a n d  s e n s e  of c o m m o n  p u r p o s e " .  He a l s o  s t r e s s e d  th a t  

t h e  s o l i d a r i t y  a m o n g  c o l l e a g u e s  b u i l t  up in t h i s  i n s t i t u t i o n a l i 

zed c o o p e r a t i o n ,  c o m m o n  r e p r e s e n t a t i o n s  m a d e  by t h e  T w e l v e ' s  re- 

p r e s e n t a t i  ves a n d  j o i n t  m e e t i n g s  w i t h  S y r i a n  m i n i s t e r s  or o f f i 

c i a l s  " s e r v e d  t o  i m p r e s s  u p o n  th e  S y r i a n  a u t h o r i t i e s  th e  c o m m o n  

p u r p o s e  of t h e  EC m i s s i o n s  in D a m a s c u s "  (141).

G i v e n  t h e  o b v i o u s  p o s i t i v e  r e s u l t s  of t h e  T w e l v e ' s  c o o p e r a t i o n  

in t h i r d  c o u n t r i e s ,  it is not s u r p r i s i n g  t h a t  A r t i c l e  30(9) of 

t h e  S E A  p r o v i d e s  f o r  a n  i n t e n s i f i c a t i o n  of c o o p e r a t i o n  b e t w e e n  

t h e  T w e l v e ' s  r e p r e s e n t a t i o n s .  A c c o r d i n g  t o  t h e  M i n i s t e r i a l  D e c l -
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sion of 28 F e b r u a r y  1986, c o o p e r a t i o n  shall be p a r t i c u l a r l y  i n 

t e n s i f i e d  in the ar e a s  of e x c h a n g e  a n d  p o o l i n g  of i n f o r m a t i o n  and 

in several f i e l d s  of a d m i n i s t r a t i v e  c o o p e r a t i o n  and mutual a s s i s 

t a n c e  (142). Since then, the EPC W o r k i n g  G r o u p  for c o o p e r a t i o n  

a m o n g  m i s s i o n s  has w o r k e d  out a series of p r o p o s a l s  for new a r e a s  

a n d  fo r m s  of c o o p e r a t i o n .  Some of these have b e e n  i n t r o d u c e d  or 

at least t e s t e d  in s o - c a l l e d  "pilot e m b a s s i e s " .  The idea of c r e a 

t ing joint e m b a s s i e s  is a l s o  under d i s c u s s i o n .  H o w e v e r ,  until now 

real p r o g r e s s e s  s e e m  to have b een l imited to a r e a s  of m o r e  t e c h n i 

cal c o o p e r a t i o n  a m o n g  m i s s i o n s  such as c o o p e r a t i o n  in the f i e l d  of 

h e a l t h  an d  medical f a c i l i t i e s  (143).

6.4. P r o c e d u r e s  for c o o p e r a t i o n  in m u l t i l a t e r a l  fora

It has a l r e a d y  b e e n  m e n t i o n e d  that in A r t i c l e  30(7) of the SEA 

the T w e l v e  have u n d e r t a k e n  to " e n d e a v o u r  to a d o p t  c o m m o n  p o s i t i 

o ns" in i n t e r n a t i o n a l  i n s t i t u t i o n s  and at i n t e r n a t i o n a l  c o n f e r e n 

c e s  (see s u b - c h a p t e r  4.2.). This d oes not r e p r e s e n t  an i n n o v a t i o n *  

s i n c e  the F o r e i g n  M i n i s t e r s  in the C o p e n h a g e n  R e port of 1973 had 

a c k n o w l e d g e d  a l r e a d y  that t h e r e  was a need to e s t a b l i s h  E u r o p e ' s  

p o s i t i o n  as a d i s t i n c t  e n t i t y  " e s p e c i a l l y  in i n t e r n a t i o n a l  n e g o 

t i a t i o n s  w h i c h  a r e  like l y  to h ave a d e c i s i v e  i n f l u e n c e  on the i n 

t e r n a t i o n a l  e q u i l i b r i u m  and on the f u t u r e  of t h e  E u r o p e a n  C o m m u n i 

ty" (144).

S i n c e  t h e  e a r l y  s e v e n t i e s  the M e m b e r  S t a t e s  h a v e  c o o p e r a t e d  in 

n u m e r o u s  m u l t i l a t e r a l  fora, i n c l u d i n g  c o n f e r e n c e s  in w h i c h  o n l y  

s o m e  of t h e m  a r e  r e p r e s e n t e d »  s uch as the W e s t e r n  E c o n o m i c  S u m 

m i t s  a n d  t h e  G e n e v a  D i s a r m a m e n t  C o n f e r e n c e .  H o w e v e r ,  r e g u l a r  a n d  

r a t h e r  s o p h i s t i c a t e d  p r o c e d u r e s  of c o o p e r a t i o n  a m o n g  t h e  T w e l v e  

h a v e  o n l y  b e e n  d e v e l o p e d  in the C S C E  f r a m e w o r k  a n d  in t h e  UN:

C o n t i n u i n g  a p r a c t i c e  w h i c h  had b e e n  e s t a b l i s h e d  d u r i n g  th e  n e 

g o t i a t i o n s  l e a d i n g  t o  the H e l s i n k i  Final Act, t h e  d e l e g a t i o n s  of 

th e  T w e l v e  a n d  t h e  d e l e g a t i o n  of t h e  C o m m i s s i o n  in t h e  f r a m e w o r k  

of C S C E  n e g o t i a t i o n s  g e n e r a l l y  m e e t  o n c e  a w e e k  or, if n e c c e s s a r y ,
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e v e n  o n c e  a day. T his a p p l i e s  not o nly to the C SCE f o l l o w - u p  m e e 

t i n g s ,  but a l s o  t o  m e e t i n g s  on s p e c i f i c  a s p e c t s  of the C S C E  p r o 

c e s s  such as the C S C E  e x p e r t  m e e t i n g s  on h u m a n  r i g h t s  and h u man 

c o n t a c t s  (145). T h e s e  m e e t i n g s  "sur p l a c e "  are p r i m a r i l y  d e s t i n e d  

to g u a r a n t e e  d a y - t o - d a y  c o o r d i n a t i o n  and to p r e p a r e ,  if n e c e s s a r y ,  

jo i n t  r e p o r t s  an d  r e c o m m e n d a t i o n s  for the a p p r o p r i a t e  EPC b o d i e s .  

The ge n e r a l  lines of c o n d u c t  for the T w e l v e ' s  r e p r e s e n t a t i v e s  and 

the c o n t e n t  of jo i n t  s t a t e m e n t s  to be m a d e  are n o r m a l l y  p r e p a r e d  

by the d i s c u s s i o n s  a n d  r e p o r t s  of the C S C E  W o r k i n g  G r o u p  w h i c h  

m e e t s  in B r u s s e l s ,  a n d  t h e n  f o r m a l l y  a g r e e d  on in the P o l i t i c a l  

C o m m i t t e e  an d  the M i n i s t e r i a l  M e e t i n g s  or, 1f n e c e s s a r y ,  t h r o u g h  

the C O R E U  n e t w o r k  (146). T h e  T w e l v e  m o r e  or less r e g u l a r l y  a g r e e  

on j o i n t  s t a t e m e n t s  in the C S C E  p r o c e s s ,  p a r t i c u l a r l y  at the o p e 

n i n g  of the s e s s i o n s  of the C S C E  f o l l o w - u p  m e e t i n g s .  T h e s e  s t a t e 

m e n t s  ar e  a l w a y s  m a d e  by a r e p r e s e n t a t i v e  of the P r e s i d e n c y  (147).

Th e  T w e l v e ' s  c o o p e r a t i o n  in the UN f r a m e w o r k  is b a s e d  on s i m i l a r  

p r o c e d u r e s ,  an d  it is still m o r e  i n t e n s e :  D u r i n g  the 4 2 n d  G e n e r a l  

A s s e m l y  ( 1 9 8 7 / 8 8 ) ,  EPC o r g a n i z e d  "sur p l a c e "  t w e l v e  m e e t i n g s  of 

the T w e l v e ' s  P e r m a n e n t  R e p r e s e n t a t i v e s  to the UN an d  220 m e e t i n g s  

at e x p e r t  level. On th e  b a s i s  of t h e s e  f r e q u e n t  m e e t i n g s  an d  i n 

t e n s e  c o n s u l t a t i o n  in the a p p r o p r i a t e  EPC b o d i e s ,  th e  T w e l v e  we r e  

a b l e  to a g r e e  on 92 oral c o m m o n  s t a t e m e n t s  a n d  e x p l a n a t i o n s  of v o 

te, an d  t h e i r  m i s s i o n s  c i r c u l a t e d  t w e l v e  w r i t t e n  j o i n t  s t a t e m e n t s  

as o f f i c i a l  UN d o c u m e n t s  (148). L i k e  in t h e  c a s e  of c o o p e r a t i o n  in 

the C S C E ,  "sur p l a c e "  m e e t i n g s  p r i m a r i l y  s e r v e  as a m e a n s  of da y -  

t o - d a y  c o o r d i n a t i o n ,  w h e r e a s  th e  s u b s t a n c e  of c o m m o n  p o s i t i o n s  

an d  t h e  c o n t e n t  of c o m m o n  s t a t e m e n t s  is a g r e e d  on in t h e  P o l i t i c a l  

C o m m i t t e e ,  in M i n i s t e r i a l  M e e t i n g s  or t h r o u g h  t h e  C O R E U  n e t w o r k .  

T h e  r e p o r t s  a n d  r e c o m m e n d a t i o n s  of t h e  UN W o r k i n g  G r o u p ,  p a r t i c u 

l a r l y  as r e g a r d s  c o m m o n  v o t i n g  in t h e  UNGA, o f t e n  f o r m s  t h e  b a s i s  

of n e w  g u i d e l i n e s  i s s u e d  by t h e  P o l i t i c a l  D i r e c t o r s  t o  the P e r m a 

n e n t  R e p r e s e n t a t i v e s  In N e w  Vork. In th e  c a s e  of t h e  a n n u a l  s p e e c h  

of t h e  F o r e i g n  M i n i s t e r  of t h e  P r e s i d e n c y  1n t h e  n a m e  of th e  T w e l 

ve a n d  t h e  C o m m u n i t y  h e l d  at t h e  P l e n a r y  S e s s i o n  of t h e  UNGA, all 

a p p r o p r i a t e  b o d i e s  of EPC a r e  i n v o l v e d  In p r e p a r i n g  t h e  t e x t  of 

t h i s  s p e e c h  w h i c h  is o f t e n  f i n a l i z e d  o n l y  in a l a s t  m e e t i n g  h e l d

185



by the Political D i r e c t o r s  in N e w  York s h o r t l y  b e f o r e  the speech 

has to be d e l i v e r e d  (149). The s p eech is t r a d i t i o n a l l y  held on the 

s e c o n d  m o r n i n g  a f t e r  the o p e n i n g  of the P l e n a r y  S e s s i o n  at the end 

of S e p t e m b e r ,  a f t e r  the annual s p e e c h e s  of the U n i t e d  Stat e s  and 

t he USSR. It u s u a l l y  p r e s e n t s  a c o m p r e h e n s i v e ,  t h o u g h  in its w o r 

d i n g  o f t e n  r a t h e r  general o v e r v i e w  of the c o m m o n  p o s i t i o n s  the 

T w e l v e  have a d o p t e d  on all m a j o r  i n t e r n a t i o n a l  t o p i c s  (150). If 

the T w e l v e  w ant to e x p l a i n  c o m m o n  p o s i t i o n s  on m ore p a r t i c u l a r  

issues, they u s u a l l y  do so in f o r m  of joint s t a t e m e n t s  or e x p l a n a 

t i o n s  of vote, b o t h  in the U NGA and in its M a i n  C o m m i t t e e s  (151).

The e x i s t i n g  EPC c o o p e r a t i o n  p r o c e d u r e s  in i n t e r n a t i o n a l  fora 

p r o v e  to be r a t h e r  e f f i c i e n t  as r e g a r d s  the r e g u l a r  e x c h a n g e  of 

i n f o r m a t i o n  and d a y - t o - d a y  c o o r d i n a t i o n  an d  in o r d e r  to g u a r a n t e e  

an a d e q u a t e  r e p r e s e n t a t i o n  of p r e v i o u s l y  a g r e e d  c o m m o n  p o s i t i o n s .  

H o w e v e r ,  they u s u a l l y  l a r g e l y  fail w h e n e v e r  t h e r e  are s t r o n g  d i 

v e r g e n c i e s  a m o n g  the T w e l v e  or w h e n  a M e m b e r  State f e e l s  t hat a 

g i v e n  is s u e  f a l l s  w i t h i n  one of its " d o m a i n e s  r é s e r v é s " .  T h i s  is 

not o n l y  s h o w n  by the p e r s i s t e n c e  of a c o n s i d e r a b l e  n u m b e r  of 

t h r e e - s p l i t  vo t e s  in the U N G A  (see s u b - c h a p t e r  4 . 2.), but a l s o  by 

the f act t hat d e s p i t e  the c o m m o n  a i m  of c l o s e  c o o p e r a t i o n  in the 

UN a t t i t u d e s  t a k e n  by F r a n c e  a n d  the U n i t e d  K i n g d o m  i n s i d e  of the 

UN S e c u r i t y  C o u n c i l  c o n t i n u e  to be r e g a r d e d  as a " d o m a i n e  r é s e r v é "  

of t h e s e  M e m b e r  S tates. R e c e n t l y  t his b e c a m e  a p p a r e n t  o n c e  a g a i n  

w h e n  on 15 J a n u a r y  1991 the UN S e c u r i t y  C ouncil d i s c u s s e d  a F r e n c h  

p l a n  for a p e a c e f u l  s o l u t i o n  of the G u l f  c r i s i s :  T h e  B r i t i s h  d e l e 

g a t i o n  at th e  UN f o l l o w e d  the U n i t e d  S t a t e s  in r e j e c t i n g  t h i s  p l a n  

d e s p i t e  th e  f a c t  t h a t  it had p r e v i o u s l y  r e c e i v e d  p u b l i c  s u p p o r t  

f r o m  t h e  F o r e i g n  M i n i s t e r s  of G e r m a n y ,  S p a i n  a n d  B e l g i u m .  H a v i n g  

r e g a r d  t o  t h i s  o b v i o u s  f a i l u r e  of t h e  T w e l v e  t o  a d o p t  a c o m m o n  p o 

s i t i o n ,  the L u x e m b o u r g  P r e s i d e n t - i n - O f f i c e ,  J a c q u e s  Poos, t w o  d a y s  

l a t e r  in a p r e s s  c o n f e r e n c e  u n d e r l i n e d  t h e  f a c t  t h a t  A r t i c l e  30 of 

th e  SE A  d o e s  not o b l i g e  t h o s e  of T w e l v e  w h i c h  ar e  P e r m a n e n t  M e m 

b e r s  of t h e  UN S e c u r i t y  Co u n c i l  t o  c o n s u l t  t h e i r  E u r o p e a n  p a r t n e r s  

c o n c e r n i n g  i n i t i a t i v e s  l a u n c h e d  w i t h i n  t h a t  UN bo d y .  T h i s  m i g h t  b e  

r e g r e t t a b l e ,  P o o s  a d d e d ,  d e c l a r i n g  t h a t  t h i s  t y p e  of g a p  w o u l d  h a 
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ve t o  be r e m e d i e d  w i t h i n  the I n t e r g o v e r n m e n t a l  C o n f e r e n c e  on P o l i 

tical U n i o n  (152) .
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Part III: THE EUROPEAN COUNCIL AND ITS ROLE IN THE 

EC AND EPC SYSTEMS OF FOREIGN AFFAIRS

Chapter 7: The European Council and its role in the 

EC and EPC systems of foreign affairs

7.1. The basic features of the European Council

At their conference held on 9 and 10 December 1974 in Paris the 

Heads of State or Government of the EC Member States agreed to 

meet, accompanied by the Foreign Ministers, in future at regular 

intervals "as Council of the Community and in the framework of Eu

ropean Political Cooperation" (1). Under the title "European 

Council", these meetings of the Heads of State or Government since 

1975 have become a major feature of policy-making in the EC and 

EPC frameworks. However, a formal legal basis for the European 

Council exists only since the entry into force of the SEA in 1987. 

Previously the European Council was acting without any legal foun

dation on the basis of the intergovernmental arrangements agreed 

on in the Summit Conference of December 1974 (2).

It is in Article 2 of the SEA that the existence of the European 

Council has for the first time been legally acknowledged. However, 

this provision lays down only in a very general form the composi

tion of the European Council (Heads of State or Government and 

President of the Commission, assisted by Foreign Ministers and a 

Member of the Commission) and the frequency of its meetings (at 

least twice a year). Beyond this, there are no other provisions in 

the SEA regulating specifically the functioning and the responsi

bilities of the European Council. In particular, there are no pro

visions which govern its relations with the EC and EPC institu

tions. Classification of the European Council as an EC institution 

sui generis is clearly ruled out by Article 32 SEA, which stipula

tes that subject to Article 3(1), to Title II and to Article 31 of 

the SEA, nothing in this Act shall affect the Treaties establi
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shing the EC. Since Article 2 SEA regulating the European Council 

is not included among the provisions mentioned in Article 32, the* 

re can be no doubt that the European Council has not become an ad

ditional Community institution (3). It may also be recalled here 

(see General Introduction) that by virtue of Article 31 SEA the 

jurisdiction of the ECJ does not extend to the European Council 

which is therefore not subject to judicial review under Community 

law.

From a legal viewpoint therefore, the European Council has been 

neither integrated in the institutional set-up of the EC as provi

ded for by Articles 4(1) EEC Treaty, 3(1) EAEC Treaty and 7 ECSC 

Treaty, nor in the institutional structure of EPC as is laid down 

in Article 30 SEA and the earlier constitutive texts of EPC. As 

regards the EC structure, this result may be explained by the 

fact that proposals to give the European Council a direct supervi

sory authority over EC and EPC failed during the negotiations on 

the SEA because this would have subordinated the EC structure with 

its supranational elements to an intergovernmental body (4). In 

the case of the purely intergovernmental structure of EPC, such an 

additional subordination to intergovernmental policy-making would 

have been superfluous anyway.

However, the European Council does not exist in isolation along

side the EC and EPC frameworks and it cannot be classified simply 

as a conference of Heads of State or Government subject only to 

ordinary international law. This is not only made clear by the 

fact that the activity of the European Council relates to a very 

large extent to the EC and EPC structures (see below), but also 

more generally by the fact that Article 2 SEA, which grants a le

gal basis to the European Council, forms part of the "Common Pro

visions" (Title I, Articles 1-3) of the SEA, i.e. the provisions 

which are common to both the EC and the EPC structures. This 

means that, though being integrated neither in the EC nor the EPC 

framework, the European Council forms part of the common legal 

framework which has been established by the SEA for both structu

res (5). As a result, the objective of making progress towards 

European Union which is laid down in the first two paragraphs of 

the Preamble of the SEA and which includes the sphere of foreign



affairs, applies also to the European Council (6).

No formal rules exist governing the competences of the European 

Council. Neither the EC Treaties nor the SEA contain provisions 

relating to its responsibilities. However, in the Solem Declara

tion of Stuttgart of 1983, the Head of States or Government have 

specified five basic functions of the European Council "in the 

perspective of European Union” (7):

A. to provide "a general political impetus to the construction 

of Europe";

B. to define "approaches to further the construction of Europe" 

and "to issue general political guidelines for the European 

Communities and European Political Cooperation";

C. to deliberate "upon matters concerning European Union in its 

different aspects with due regard to consistency among them";

D. to initiate "cooperation in new areas of activity";

E. to express solemnly "the common position in questions of ex

ternal relations".

It follows from these functions that the European Council has a 

general competence for European affairs which covers not only the 

domains of the EC and EPC structures (function A, B, c) including 

the sphere of external relations (function E), but even extends 

beyond the "acquis" of both structures, as this is made clear by 

function D. However, since not even the SEA has established any 

legal competences of the European Council, its general competence 

for European affairs remains a purely political one: In legal 

terms, its decisions, which are usually made public in form of 

the "Conclusions of the Presidency", "Declarations" or "Communi

qués” Issued at the end of European Council meetings, are not bin

ding for the EC and EPC structures (8).

Still being placed outside of the EC and EPC frameworks and 

lacking any legal competence, the European Council has neverthe
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less become an in many cases decisive actor in European policy

making because of its supreme political authority: As it has al

ready been mentioned, the European Council regroups the Heads of 

State or Government of the Members State, which by definition re

tain the highest decision-making authority in their countries, 

and the President of the Commission as head of the Community's 

executive. The supreme political authority of its members ex

plains why the results of the discussions of the European Council 

regularly appear on the agendas of the meetings of EC and EPC bo

dies (see below), although these bodies have no legal obligation 

to do so and although the Heads of State or Government only rare

ly issue a corresponding political mandate (9).

The political authority the European Council has over the EC and 

EPC structures is also shown by the fact that the Foreign Minis

ters of the Member States, which in both the EC and the EPC frame

works operate as highest decision-making authority, in the Europe

an Council meetings participate only in order to "assist" (the 

term explicitly used in Article 2 SEA) the Heads of State or Go

vernment. The Foreign Ministers, in fact, prepare by their discus

sions in the General Affairs Council and in EPC Ministerial Mee

tings the list of possible points of debate of the European Coun

cil (a formal agenda is against the style of this institution) and 

in many cases also agree on texts to be formally adopted by the 

European Council (10). In doing so, the Foreign Ministers meeting 

in the EC and EPC frameworks have in respect to the European Coun

cil a subordinated preparatory function quite similar to that 

which the COREPER and the Political Committee have in respect to 

the General Affairs Council and EPC Ministerial Meetings. At least 

from a political point of view, the European Council therefore 

simply represents a continuation and in a certain sense even a 

closing arch of the hierarchical order of EC and EPC institutions, 

as it is placed "outside" and "above" the EC and EPC frameworks.

As regards decision-making in the European Council, it goes 

without saying that due to the purely intergovernmental nature of 

the European Council, decision-making occurs on the basis of con

sensus amongst all participants. Again similarly to the EPC frame

work, the Presidency plays a key role in preparing the meetings,
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paving the way for compromises and making public the results of 

the European Council (11).

Summarizing the basic features described above, the European 

Council may best be described as a treaty-based intergovernmental 

institution which is formally placed outside of the EC and EPC 

frameworks, but has a general political competence and authority 

which covers the domains of both structures.

7.2. The role of the European Council in the EC system 

of foreign affairs

Within the sphere of competence of the EC, the European Council 

has the capacity to act as the Council of the EC on the basis of 

Articles 4 and 146 EEC Treaty, Articles 3 and 116 EAEC Treaty and 

Articles 7 and 27 ECSC Treaty (12). This would require the Euro

pean Council to give a clear indication of its willingness to act 

in this manner. In such an event the European Council would enjoy 

all the powers of the Council of the EC, but at the same time it 

would be bound by all obligations incumbent on the Council of the 

EC under the EC Treaties (13). In order to maintain its political 

authority over the whole EC structure without being subject to the 

procedural rules of Community decision-making, the European Coun

cil has until now never made use of this option to act formally 

"within" of the EC framework.

In practice, the Heads of state or Government have developed 

three main forms of dealing at European Council meetings with 

matters falling within the sphere of Community external competen

ces which have a varying impact on EC foreign .affairs:

Firstly, informal discussions may be held on Community foreign 

affairs issues at meetings of the European Council. Since such 

discussions are confidential and do not conclude with a common de

claration, they only have an indirect effect on the work of the 

Community institutions. This effect can nevertheless be conside-



194

rable since the attitude taken by the Heads of State or Government 

on a certain issue of external relations will be mirrored by the 

stance adopted afterwards by the Foreign Ministers in the General 

Affairs Council and may therefore either encourage or discourage 

certain initiatives envisaged by the Commission (14).

Secondly, the European Council also adopts programme statements 

laying down the broad outlines of Community policy on certain is

sues of external relations. Such statements may concern both gene

ral positions adopted by the Community on the international sta

ge and individual fields of cooperation with third States. In the 

Conclusions of the European Council of Madrid (26/27 June 1989), 

for instance, the Heads of State or Government inter alia affirmed 

their common will to provide support for the opening and the re

construction of the economies of Poland and Hungary, restated the 

importance they attached to the successful conclusion of the Uru- 

guay-round, not only as regards trade in goods, but also in res

pect to services, protection of intellectual property and for ac

tion on the specific situation of the developing countries, and 

stressed their commitment to further consolidation of the privi

leged relationship between the Community and the ACP countries in 

respect to the negotiations on the Lomé IV Convention (15). In ma

ny cases the European Council combines such programme statements 

on external relations issues with general instructions on the im

plementation of the objectives set out in the statements. In res

pect to the negotiations on the Lomé IV Convention, for example, 

the Madrid European Council called for the negotiations to be con

cluded by the end of 1989 (16). The Convention was actually signed 

on 15 December 1989 (17).

Lastly, the European Council in a few cases also deliberates 

with a view of taking decisions on individual questions falling 

within the scope of Community external relations. Since the Heads 

of State or Government do not make use of the procedural and deci

sion-making arrangements under which the Council of Ministers takes 

its decisions, their decisions have until now only been embodied 

in the "Conclusions of the Presidency" or "Declarations" of the
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European Council. These decisions can be of considerable signifi

cance for the development of Community external relations. At the 

extraordinary European Council meeting in Dublin on 28 April 1990, 

for instance, the Heads of state or Government agreed to extend 

the G-24 aid (PHARE programme) to the German Democratic Republic, 

Czechoslovakia, Yugoslavia, Bulgaria and Romania, and decided on 

the basis of a communication of the Commission that the General 

Affairs Council should immediately start deliberations on special 

association agreements (commonly called "second-generation agree

ments") to be concluded with each of the Central and Eastern Euro

pean countries (18). In May 1990, the Commission in fact produced 

an action plan to extend the operations of the PHARE programme to 

cover the above mentioned countries which was subsequently adopted 

by the Member States and the rest of the G-24 (19). As regards the 

second-generation agreements with the Eastern European countries, 

the Commission on 27 August 1990 formally adopted a "Communication 

to the Council" which contained the basic principles of this type 

of agreements (20). Executing the decision of Dublin European 

Council, the General Affairs Council then started to deliberate on 

these agreements at its meeting of 17 September 1990 (21).

It should be noted that the European Council does not make a 

clear distinction between the various ways in which it deliberates 

on a given issue. In practice, the borderlines between the separa

te forms of discussion are therefore rather fluid, the European 

Council being not prevented, for instance, from moving on from 

what was originally an informal discussion to deliberating on a 

decision to be inserted in the "Conclusions". Programme statements 

and decisions on individual issues may also be merged with each 

other.

The fact that the European Council only deals with major issues 

of Community external relations and the majestic way in which it 

does so, may create the impression that it has a determining im

pact on Community external relations. This may also be one of the 

reasons for which the Heads of State or Government, always keen to 

stress their supreme political authority, more or less regularly



196

include declarations on external relations issues in their "Con

clusions". However, in practice the impact of the European Council 

on Community decision-making in the sphere of external relations is 

limited by the fact that its discussions, programme statements and 

decisions are largely predetermined by the preparatory work done 

by the Community institutions. Usually all of the EC agenda items 

of the European Council pass through the COREPER, with the General 

Affairs Council making the preliminary substantive exchanges (22). 

In many cases this already leads to more or less finalized texts 

which are submitted to the Heads of State or Government for formal 

adoption without discussion, similar to the "A" points on the 

agenda of the Council of Ministers (23). An issue of Community ex

ternal relations is usually discussed by the Heads of State or Go

vernment only if it has remained pending in the General Affairs 

Council or if one or several of the Member States have a special 

interest in that issue. Decisions of the European Council are of

ten also based on "Communications" or other texts addressed by the 

Commission to the European Council which sometimes have a status 

comparable politically, though not in legal terms, to that of the 

proposals made by the Commission to the Council in the EC frame

work. The Commission relays these texts usually to the Heads of 

State or Government through the COREPER, which in this case merely 

functions as a "pigeon hole" (24). It was on the basis of a "Com

munication" of the Commission, for instance, that the extraordina

ry European Council of Dublin on 28 April 1990 decided that the EC 

Council should start discussions on Association Agreements with 

the Eastern European Countries (25).

A draft version of the "Conclusions" prepared by the Presidency

is often already established and distributed even before the Heads 

of State or Government have met. The "Conclusions" are usually 

finalized during the plenary session of the second day of European 

Council meetings at which both the Heads of State or Government 

and the Foreign Ministers participate. The presence at this plena

ry session of the Secretary General of the Council, of two other

high officials of the General Secretariat of the Council (usually 

the Secretary General's Chef de Cabinet and a Director General who 

varies according to the topic) and of the Secretary General of the



C o m m i s s i o n  1s Inter alia d e s t i n e d  to p r e v e n t  the H e a d s  of State or 

G o v e r n m e n t  f r o m  t a k i n g  d e c i s i o n s  w i t h o u t  r e s p e c t i n g  C o m m u n i t y  r u 

les if c o n c r e t e  C o m m u n i t y  m e a s u r e s  s h ould be e n v i s a g e d  (26).

W i t h  r e g a r d  to the p r e d e t e r m i n a t i o n  of the E u r o p e a n  C o u n c i l ' s  

d i s c u s s i o n s ,  s t a t e m e n t s  and d e c i s i o n s  by the p r e p a r a t o r y  w ork e f 

f e c t u a t e d  in the EC f r a m e w o r k ,  the role of the E u r o p e a n  Council in 

the EC s y s t e m  of f o r e i g n  a f f a i r s  is in p r a c t i c e  l i m i t e d  to that of 

p r o v i d i n g  p o l i t i c a l  b a c k i n g  on the level of the H e a d s  of S t a t e  or 

G o v e r n m e n t ,  i.e. the h i g h e s t  p o s s i b l e  pol i t i c a l  level, for m a j o r  

p o s i t i o n s  a d o p t e d  by the C o m m u n i t y  in r e s p e c t  to r e l a t i o n s  w i t h  

c e r t a i n  t h i r d  c o u n t r i e s  or g r o u p s  of t h i r d  c o u n t r i e s  (like the ACP 

c o u n t r i e s  or the E a s t e r n  E u r o p e a n  c o u n t r i e s )  or in r e s p e c t  to c e r 

t a i n  m u l t i l a t e r a l  n e g o t i a t i o n s  (such as the U r u g u a y - r o u n d ) .  Th i s  

b a c k i n g  c a n  be of some i m p o r t a n c e ,  b o t h  e x t e r n a l l y  and i n t e r n a l l y :  

In the v i e w  of t h i r d  c o u n t r i e s ,  it m a y  g i v e  m o r e  p o l i t i c a l  w e i g h t  

t o  c e r t a i n  n e g o t i a t i n g  p o s i t i o n s  of the C o m m u n i t y  an d  r e a f f i r m  

c e r t a i n  c o m m i t m e n t s  e n t e r e d  i n t o  by the C o m m u n i t y .  I n s i d e  th e  EC 

f r a m e w o r k  a formal a d o p t i o n  of c e r t a i n  a c t i o n  p r o g r a m m e s  or i n d i 

vidual d e c i s i o n s  in the s p h e r e  of exter n a l  r e l a t i o n s  may h elp to 

set c e r t a i n  p r i o r i t i e s  in the d e v e l o p m e n t  of e x t e r n a l  r e l a t i o n s  

a n d  s p e e d  up the c o r r e s p o n d i n g  d e c i s i o n - m a k i n g  p r o c e s s .  A r e c e n t  

e x a m p l e  for th e  a c c e l e r a t i n g  e f f e c t  of an E u r o p e a n  Co u n c i l  i n t e r 

f e r e n c e  in C o m m u n i t y  e x t e r n a l  r e l a t i o n s  1s the d e c i s i o n  t a k e n  

by t h e  E u r o p e a n  Co u n c i l  of S t r a s b o u r g  (8/9 D e c e m b e r  1989) th a t  

th e  C o u n c i l  s h o u l d ,  as soon as p o s s i b l e ,  i n s t r u c t  th e  C o m m i s s i o n  

t o  n e g o t i a t e  a t r a d e  and c o o p e r a t i o n  a g r e e m e n t  w i t h  the G e r m a n  

D e m o c r a t i c  R e p u b l i c  to be c o n c l u d e d  d u r i n g  the f i r s t  h alf of 

1990 (27)» T h e  n e g o t i a t i n g  m a n d a t e  w a s  a c t u a l l y  a d o p t e d  by t h e  

C o u n c i l  a l r e a d y  on 22 D e c e m b e r  1989 and, a f t e r  s u c c e s s f u l  e f f o r t s  

of t h «  C o m m i s s i o n  t o  s p e e d  up t h e  n e g o t i a t i o n s ,  the c o o p e r a t i o n  

a g r e e m e n t  w a s  s i g n e d  on 8 May 1990 (28).

T h e  f a c t  t h a t  t h e  E u r o p e a n  C ouncil has a c e r t a i n  i m p a c t  o n  t h e  

d e v e l o p m e n t  of C o m m u n i t y  e x t e r n a l  r e l a t i o n s  has g r a d u a l l y  a l s o  

b e e n  a c c e p t e d  by th e  EP w h i c h  o r g i n a l l y  w a s  o p p o s e d  in p r i n c i p l e  

t o  d e c i s i o n s  b e i n g  t a k e n  by the E u r o p e a n  Co u n c i l  in the s p h e r e  of 

c o m p e t e n c e  of the C o m m u n i t y  i n s t i t u t i o n s .  It has in the m e a n t i m e  

b e c o m e  a s t a n d i n g  p r a c t i c e  of the EP t o  a d d r e s s  r e s o l u t i o n s  w h i c h
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often also pertain to issues of Community external relations di

rectly to the European Council before each meeting On 14 June 

1990, for example, the EP adopted a resolution in which it called 

upon the Heads of State or Government in view of their next mee

ting in the European Council not to abrogate the economic sanc

tions imposed by the Community on South Africa before the intro

duction of a new constitution providing for equal rights of all 

South African citizens (29). However, formally acting outside of 

the Community framework, the Heads of State or Government are ob

liged even less than the EC Council obliged to take into conside

ration EP resolutions, and the above mentioned resolution on South 

Africa was actually not even mentioned in the declaration on South 

Africa the European Council adopted on 26 June 1990 (30).

Not only the particularly weak position of the EP vis-à-vis the 

European Council - i.e. the striking democratic deficit of the Eu

ropean Council on the European level - but also the mere fact that 

a purely intergovernmental body not subject to Community law can 

influence the decision-making process in Community external rela

tions, show that the role of the European Council in the EC system 

of foreign affairs is rather problematic from a constitutional 

point of view. As long as the European Council prefers not to act 

as the Council of the EC, it actually continues to be a "corpus 

alienum" in the EC system an this to a certain extent endangers 

the "acquis" of integrated Community decision-making. One may also 

ask whether programme statements and decisions on external rela

tions Issues adopted by the European Council acting "outside" the 

EC framework on matters falling "inside" of this framework serve 

serve best a clear Image of Community decision-making on the in

ternational stage. As a consequence, the judgment of Pierre Pesca- 

tore that the European Council could only play a really construc

tive role in EC framework if it would act as Council of the EC may 

be regarded as valid also in respect to the European Council's ro

le in Community external relations (31).



7.3. The role of the European Council in the EPC system 

of foreign affairs

Although the general political competence of the European Coun

cil covers the domains of both the EPC and EC structures (see abo

ve), the course of European integration in practice obliges the 

European Council to spend most of its time on the solution of EC 

problems. The Heads of State or Government have played a fundamen

tal role in the development of the bases of EPC by adopting the 

constitutive texts of EPC and taking important decisions like that 

of initiating EPC cooperation in the judicial sphere and of put

ting EPC on a treaty basis (32). Apart from that, however, the Eu

ropean Council has actually only very rarely played an important 

role in EPC matters, the only notable exception being the Venice 

Declaration of 1980 in which the Heads of State or Government pre

sented basic principles towards the solution of the Arab-Israeli 

conflict which continue to be valid until now (33). The last time 

the European Council has been called upon to exercize its supreme 

political leadership in EPC it completely failed to do so: When in 

1986 the diverving views of the Twelve on measures to be adopted 

against South Africa found their way up to the European Council 

meeting in The Hague on 26 and 27 June 1986, the Heads of State or 

Government could basically agree on no more than taking note of 

the Twelve's incapacity to arrive at a common approach. This 

clearly showed that the European Council is in no way less vul

nerable to divergencies among the Twelve than any of the EPC bo

dies (34). It was only at a meeting of Foreign Ministers on 15/16 

September 1986 that the Twelve could agree on a new package of 

restrictive measures against South Africa (35).

The rather limited role the European Council usually plays in 

EPC affairs becomes particularly obvious when looking at the EPC 

preparation of its meetings and the handling of EPC issues during 

the meetings:
About one month before the European Council meeting, the EPC 

Issues on which the Heads of State or Government should adopt a

199



200

common position are selected by the Political Committee, with as

sistance of the appropriate EPC working Groups. It usually also 

makes certain recommendations as regards the content of declara

tions to be adopted by the European Council or even prepares de

tailed provisional texts. If Foreign Ministers deem it necessary, 

they discuss the subjects selected by the Political Committee at 

their last meeting (in the EC or EPC frameworks) before the Euro

pean Council (36). The Presidency, with the help of the EPC Secre

tariat and the European Correspondents, then prepares drafts of 

the texts - in most cases declarations to be included in the "Con

clusions” of the European Council - to be submitted to the Heads 

of State or Government (37). The final wording of the EPC declara

tions to be adopted by the European Council and any other EPC 

questions are usually discussed separately by the Foreign Minis

ters during and after dinner the first evening of European Council 

meetings, while the Heads of State or Government hold their confe

rence dinner and "fireside chats" (38). There have been a few ca

ses in which the Heads of State or Government preferred to have a 

simple exchange of views on foreign policy issues rather than 

adopt common declarations (39). The normal course of events, how

ever, is that the EPC declarations finalized by the Foreign Minis

ters are adopted by the Heads of State or Government - in most ca

ses without any discussion - at the end of the plenary session of 

the second day of the European Council in which both the Heads of 

of State or Government and the Foreign Ministers participate (40). 

The declarations (or "Statements"), which usually cover various 

issues, are then published by the Presidency in annex to the "Con

clusions" of European Council (41).

Officials being in charge of EPC matters are included in the na

tional delegations to European Council meetings, but due to the 

preparatory work effectuated beforehand in the EPC bodies they 

usually do not have much to do on these occasions and are normally 

not confronted with unforeseen demands or initiatives of the Heads 

of State or Government. The same is true with regard to the pre

sence of the Head of the Secretariat at the plenary session of the 

second conference day, a practice which has been established after 

the creation of the EPC Secretariat in order to secure a certain
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equilibrium of EC and EPC representation in European Council mee

tings (42) .

The practices described above clearly show that EPC statements 

issued by the European Council are normally more or less complete

ly predetermined by the preparatory work of the EPC bodies, with 

the Heads of State or Government merely acting as a kind of supre

me declaratory instance. Like in the case of European council sta

tements on matters of Community external relations, EPC declarati

ons issued on the level of the Heads of State or Government may in 

the eyes of the outside world give more political weight to cer

tain common positions adopted by the Twelve. The brief statement 

issued by the European Council of Strasbourg (8/9 December 1989) 

on the Euro-Arab Conference scheduled for 21 and 22 December 1989, 

for instance, was very well timed in order to stress on the high

est political level the Twelve's interest in giving a new impetus 

to the Euro-Arab dialogue (43). However, in most cases the course 

of international events and the long intervals between meetings 

do not allow the European Council to issue such timely declarati

ons, and usually the substance of the statements has anyway alrea

dy been agreed on at the levels of Political Directors and Foreign 

Ministers in the EPC framework.
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C h a p t e r  8: C o h e r e n c e  b e t w e e n  the EC and EPC s y s t e m s

The c o h e r e n c e  b e t w e e n  the EC and EPC sy s t e m s  re s t s  on a series 

of g eneral legal and pol i t i c a l  ba s e s  and on the p a r t i c u l a r  p o s s i 

b i l i t y  of the use of EC i n s t r u m e n t s  for p o l i t i c a l  a i m s  a g r e e d  on 

in EPC. Each of t h e s e  b a s e s  will be d e a l t  w ith in turn:

8.1. The legal b a s e s  of c o h e r e n c e

In e n s h r i n i n g  b o t h  the p r o v i s i o n s  a m e n d i n g  the EC T r e a t i e s  c o n 

t a i n e d  in T i t l e  II and the p r i n c i p l e s  and p r o c e d u r e s  of EPC c o n 

t a i n e d  in T i t l e  III in a s i n g l e  legal i n s t r u m e n t ,  the SEA has for 

the f i r s t  t ime e s t a b l i s h e d  a c o m m o n  1egal j f r a m e w o r k  for b o t h  the 

EC a n d  the EPC system. This has put an end to the in legal t e r m s  

c o m p l e t e l y  s e p a r a t e  d e v e l o p m e n t  of the two s y s t e m s  w h i c h  had e x i s 

te d  si n c e  th e  f o u n d i n g  of EPC in 1970 (1). To e s t a b l i s h  s uch a 

c o m m o n  legal f r a m e w o r k  for b o t h  syste m s ,  had not b e e n  the o r i g i n a l  

i n t e n t i o n  of th e  M e m b e r  States, m ost of w h i c h  had i n i t i a l l y  p r e 

f e r r e d  to pu t  EPC on a legal b a s i s  by a s e p a r a t e  Tre a t y .  It was 

t h e  C o m m i s s i o n  w h i c h  s u c c e s s f u l l y  a r g u e d  d u r i n g  the n e g o t i a t i o n s  

of t h e  S E A  t h a t  e c o n o m i c  i n t e g r a t i o n  a n d  c o o p e r a t i o n  in the s p h e r e  

of f o r e i g n  p o l i c y  f o r m e d  an i n d i v i s i b l e  whol e ,  w h i c h  in v i e w  of 

p r o g r e s s  t o w a r d s  E u r o p e a n  U n i o n  s h o u l d  be f o r m a l l y  r e c o g n i z e d  by 

i n c o r p o r a t i n g  t h e  n e w  p r o v i s i o n s  e n v i s a g e d  for b o t h  th e  EC a n d  the 

EPC s t r u c t u r e s  in on e  s i n g l e  legal i n s t r u m e n t  (2).

It h a s  a l r e a d y  b e e n  m e n t i o n e d  (see Ge n e r a l  I n t r o d u c t i o n )  t h a t  

t h e  i n c o r p o r a t i o n  of EC and EPC p r o v i s i o n s  in th e  S E A  has in no 

w a y  r e s u l t e d  in a m e r g e r  of b o t h  s t r u c t u r e s .  D u e  t o  p e r s i s t i n g  i n 

t e r g o v e r n m e n t a l  i st p r e f e r e n c e s  of several M e m b e r  St a t e s ,  a t t e m p t s  

t o  b r i n g  t h e  t w o  s t r u c t u r e s  i n s t i t u t i o n a l l y  c l o s e r  t o g e t h e r  f a i l e d  

d u r i n g  the n e g o t i a t i o n s  on th e  SEA (3). As a r e s u l t ,  the S E A  d o e s
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not provide for organic or functional links between the EC and 

EPC: The Preamble and Articles 1 and 3 of the SEA formally reco

gnize that the two structures are governed by different rules and 

that they exercize their powers under different conditions and for 

different purposes (4). In addition, Article 31 SEA excludes EPC 

from review by the ECJ, and Article 32 SEA affirms that EPC provi

sions do not affect the EC^Treaties (5).

Although determined to keep the EC and EPC structures institu

tionally rather separate, the Member States, when negotiating the 

SEA, were also aware of the need to make the two structures more 

coherent in order to avoid problems of coordination and to secu

re a coherent external image of the Community (6). Ensuring con

sistency between the EC and EPC policies has actually been a 

continuous concern of Member States from the very beginnings of 

EPC (7). As early as 1973, the Foreign Ministers had stressed 

in the Copenhagen Report the need of EPC taking into account Com

munity policies under construction and to maintain close contacts 

with the institutions of the Community whenever EPC matters had an 

incidence on Community activities (8). However, it was only with 

the SEA that the Member States gave a legal basis to coherence 

between the EC and EPC, firstly, by providing explicitly for a 

common objective for both structures and, secondly, by formally 

establishing the principle of consistency between EC and EPC po

licies :

In the Preamble, setting out the general objectives of the SEA, 

the High Contracting Parties affirm in paragraph 2 their resolu

tion to implement "European Union" on the basis of both the EC and 

the EPC structures (9). Article'll, paragraph 1 of the SEA stipu

lates that "the European Communities and European Political Coope

ration shall have as their objective to contribute together to ma

king concrete progress towards European unity". These provisions 

clearly establish a common objective for both the EC and the EPC 

structure. True, the binding force of this common objective is at

tenuated by the absence of any further definition of "European 

unity" and of the way in which the EC and EPC shall "contribute 

together to making concrete progress" towards their common objec

tive (Î0). Yet, the fact remains that both structures now dispose
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of a treaty based common point of reference for their activities 

which may well considerably gain in substance during the ongoing 

negotiations on Political Union.

The problem of coherence is dealt with more explicitly in Title 

III of the SEA: Article 30(5) SEA explicitly provides that "exter

nal policies of the European Community and the policies agreed in 

European Political Cooperation must be consistent" (paragraph 1), 

and it further stipulates that the Presidency and the commission, 

"each within its own sphere of competence, shall have special res

ponsibility for ensuring that such consistency is sought and main

tained" (paragraph 2). In contrast to the common objective defined 

in Article 1 SEA, the principle of "consistency" of EC and EPC po

licies which is thereby formally established represents a strong 

legal obligation: The term "consistency" ["cohérence" in the 

French text] is a rather comprehensive one, which does not only 

include the obligation of avoiding inconsistencies between EC and 

EPC policies, but also that of ensuring a maximum of coordination 

and harmonization of actions taken in the framework of both the EC 

and the EPC systems (11). The obligation laid down in Article 

30(5) SEA is further strengthened by the fact that the same Artic

le confers special responsibilities for ensuring "consistency” 

upon the Commission and the Presidency. Although by virtue of Ar

ticle 32 SEA this obligation has no binding effect under Community 

law, it clearly places both the Commission and the Presidency un

der a treaty obligation under public international law to ensure 

coherence between the EC and EPC systems (12).

It should be noted that the wording of Article 30(5) leaves no 

doubt about that the responsibility of ensuring "consistency" bet

ween EC and EPC policies does not give to the Commission any com

petence in EPC. The phrase "each within its own^sphere of compe

tence” was actually added to Article 30(5) by national delegations 

in order to limit the Commission's authority to its competences 

under the EC Treaties (13). However, it also follows from this li

mitation of the Commission's responsibility to the sphere of EC 

competences that the Commission has no legal obligation to seek 

the approval of the Twelve in the framework of EPC for proposals 

for EC actions having foreign policy implications. Such an obli-



g^tion is, In addition, ruled out by Article 32 SEA pursuant to 

which nothing in Title III SEA can affect the Community legal or

der (14). On the same grounds, the re*ponsibility_of the Presi

dency for ensuring "consistency" is confined to the EPC structure.

Although in legal terms the spheres of responsibilities for en

suring coherence have therefore been clearly separated, the High 

Contracting Parties of the SEA have also taken into account the 

need of securing some kind of 'presence' of the Commission inside 

the EPC structure in order to make "consistency" work in practice: 

Confirming an already existing practice, Article 30(3)(b) SEA for

mally establishes the full "association" of the Commission with 

the proceedings of EPC (15).

A further institutional link between the EC and EPC structures 

is established by Article 30(4) SEA: It stipulates that the Mem

ber States shall ensure that the EP is "closely associated" with 

EPC and it lays down two principles for this association: informa

tion of the EP and due consideration of its views. The responsibi

lity for ensuring the EP's association with EPC lies with the Pre

sidency. Although this is not explicitly provided, one may think 

that the double responsibility of the Presidency to ensure "con

sistency" between the EC and EPC inside of the EPC and to ensure 

the information and due consideration of the EP's views also re

sults in a certain responsibility of the Presidency towards the 

EP for ensuring coherence between the EC and EPC (16). The EP has 

already inserted a corresponding provision in its Rules of Proce

dure: Rule 57(2) explicitly provides that the Presidency and the 

Commission shall ensure consistency of EC and EPC policies and 

that Parliament shall be informed "of all contradictions which 

arise”. Until now, however, such informations have never been gi

ven to the EP.

The association of the Commission and of the EP with EPC actual

ly constitute 'bridges' of considerable practical importance be

tween the EC and EPC systems. They will be dealt with in detail 

below (see sub-chapters 9.3. and 9.4.).

Although the SEA has clearly established a legal basis for the 

coherence between the systems of the EC and EPC, the practical im-
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plications of the respective obligations is difficult to assess. 

True, th£ "consistency" obligation laid down in ̂ Article 30(5) SEA 

is binding under international law and must be respected as much 

by both systems. However, for at least two reasons it is rather 

unlikely that in case of an infringement of this obligation the 

Commission or the Presidency, which are both responsible for ensu

ring "consistency", may have recourse to the sanctions provided 

for by public international law:

* Firstly, such a recourse would be tantamount to a major break

down of foreign policy decision-making which would question_the 

functioning of both the EC and the EPC systems and seriously dama

ge the external image of the Community and of its Member States. 

This would clearly not be in the interest of either the Commission 

or the Presidency and the Member States.

(3 Secondly, it would be difficult to formally establish an infrin

gement of Article 30(5) SEA by either the Commission or the Pre- 

sidency. Policies agreed on in EPC are usually defined rather va

guely and, as a result, an infringement could probably be convin

cingly established only if there would be a complete contradiction 

between EC and EPC policies. And even in that case it would be a 

major problem to establish whether Article 30(5) SEA was being in

fringed by the Commission or by the Presidency, each of the in

stitutions in principle having the same right to claim that the 

other had failed to secure "consistency" between EC and EPC po

licies. One policy opposing the other, the question would then be 

a political, rather than a legal one.

However, in practice open contradictions between EC and EPC po

licies are usually excluded because of the political bases of co

herence between the EC and EPC to which we will come now.

8.2. The political bases of coherence

Although "consistency" between EC and EPC policies has become a 

legal obligation only since the entry into force of the SEA, co

herence between the foreign affairs systems of EC and EPC has al—
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ways been rather strong. It is true that in the beginning the two 

structures were to some extent competitive and that there have 

been considerable frictions, mainly for political and symbolic 

reasons, in the relations between the Commission and EPC (17). As 

will be shown below (see sub-chapter 9.3.), even after the SEA 

such frictions are not excluded. However, tjhere have been only ve

ry few cases of obvious inconsistency between EC and EPC policies, 

and even these have been of a rather unspectacular nature.

In 1985 and 1986, for instance, the Member States - due to the 

stubborn resistance of two of the partners - repeatedly failed to 

reach an agreement in EPC on issuing a common declaration on fi

nancial assistance to Polish private agriculture in connection 

with the plan of the Polish Episcopate to establish a private 

Agricultural Foundation, although the EP had already inserted 2 

Million ECU for that purpose in the 1985 budget. The opposition of 

only two of the Member States was however not sufficient to block 

financial assistance by the Community, because in the framework of 

the EC Council the question, being a budgetary one, could be re

solved by qualified majority voting. In 1987, finally, the Commis

sion was therefore able to spend the Community funds on individual 

agricultural projects of the Polish Church, the plan of an Agri

cultural Foundation having failed in the meantime (18). The incon

sistency of EC and EPC policies was obvious in this case, but it 

never became a glaring case because in the absence of consensus, 

EPC is simply condemned to remain silent.

The reason for which such cases of inconsistency have remained 

extremely rare even before the principle of "consistency" was for

mally established by the SEA is to be found in the mere fact that

the Member States of the EC are identical with the "Twelve" of

EPC. This identity provides rather strong, albeit not always suf

ficient, political bases, firstly, for a coherence between EC and 

EPC policies and, secondly, for a coherent external image of both 

systems:

In respect to coherence in policies, it is evident that the po

litical aims pursued by the Member States are not changing depen

ding on whether they act in the EC or the EPC framework. As a re
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on a common declaration or a joint action which is in complete 

contradiction to decisions they have taken or will take in the 

framework of the EC Council, or vice versa, unless in the meantime 

major changes affecting their decisions have occurred. The abo

ve-mentioned case of financial assistance to Polish agriculture 

shows that the EC may take an action with foreign policy implica

tions which cannot receive any backing by EPC because EPC deci

sions require consensus whereas in the EC framework qualified ma

jority voting may be sufficient. However, even in that case there 

do not exist two policies which contradict, but there is only one 

policy, that of the EC, which receives no backing from EPC. Al

though this case clearly represents a failure to realize the com

bined potential of both structures, it does not in any way result 

in the opposition of the EC and EPC systems.

The identity of the EC Member States and the Twelve of EPC al

so comes to bear in case of divergencies between the common posi

tions agreed on in EPC and the attitude taken by the Commission.

In principle, such divergencies can arise whenever EPC wants to 

make use of Community instruments for the political ends agreed on 

in EPC, because it depends on the Commission whether in the EC 

framework the necessary proposals are made or the necessary exe

cutive decisions are taken (see details in next sub-chapter). Al

though the Commission in such conditions usually shares the con

sensus which exists among Member States on the use of EC instru

ments, particularly in cases of persistent human rights viola

tions, divergencies are not purely hypothetical. It has actually 

happened several times that tensions have arisen between the Com

mission and EPC when the Member States in EPC, for political rea

sons, were in favour of restricting or suspending Community aid 

given to a particular third State because of internal political or 

human rights problems, whereas the Commission, for reasons of de

velopment policy, disagreed at least partially with the measures 

envisaged in the EPC framework (19). However, until now the Com

mission has never blocked the implementation of a decision rea

ched in EPC about using Community instruments for political aims, 

although its responsibility under the EC Treaties for proposing
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would allow it to do so. This shows that - consensus in EPC being 

equivalent to consensus among the EC Member States - it is in 

practice politically extremely difficult for the Commission to re

sist pressure from EPC and to substantially dissociate itself and 

Community policy from a policy agreed on in the EPC framework. In 

this sense, coherence normally goes somewhat to the detriment of 

the independent institutional status the Commission enjoys within 

the constitutional framework of the EC Treaties. However, this 

does not exclude - as will be shown below - that divergencies bet

ween the Commission and EPC leak out via public statements.

As regards the external image of the EC and EPC systems, the 

identicity of the Twelve and the EC Members States does much to 

melt the two structures together in front of third countries, so 

much so, that it sometimes even creates problems for diplomats ac

ting in the EPC framework. According to Sir Julian Bullard, former 

Political Director of the UK Foreign Office, EPC representatives 

are very often seen, especially in third world countries, as "car

rying the Community luggage", i.e. the full economic and financial 

potential of the EC, and it is very difficult to make these part

ners really understand that EPC is not, or at least not directly, 

carrying that luggage. Third ̂ countries, in fact, are often puzzled 

when representatives of EPC or of the Community insist on distin

guishing between EC and EPC affairs (20).

How artificial the distinction may appear to the outside world 

becomes evident If one looks at the rather tortuous wording used 

by EC and EPC representatives in international conferences (e.g., 

in the UN or CSCE frameworks) precisely in order to maintain this 

distinction:

if a representative of the Commission makes a statement on 

matters related to EC competence, he usually says: "I am 

speaking on behalf of the European Community";

- if a representative of the Presidency makes a statement on 

matters related to EC competence, he usually says: "I an 

speaking on behalf of the Community and its Member States";
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matters related to EPC, he usually says: "I am speaking on 

behalf of the twelve Member States of the European Communi

ty" (21).

Since, in addition, the decisions taken by the Community in the 

sphere of external economic relations are frequently at least as 

political as those taken in the EPC framework, it is not surprising 

that third countries do not always really know whether the EC or 

the EPC structure is the right address for a given problem they 

would like to discuss with Western Europe (22).

The identicity of the Twelve and the Member States of the Commu

nity usually secures a more or less coherent^ external image of the 

EC and EPC systems. However, the confusion in third countries and 

the risk of inconsistencies increases whenever representatives of 

the Commission or of EPC verbally transgress - as they often do - 

the^boundaries of their respective domains. One example for each 

direction of "transgression." may illustrate this:

On 16 December 1987 the Danish Foreign Minister Ellemann-Jensen 

in his function as EPC President-in-Office answered an oral Par

liamentary question on the procedure and the prospects for EEC- 

COME CON relations by saying that "the next important point in 

this development and our cooperation" would be "the conclusion of 

a cooperation agreement between the COMECON and the European Com

munity". He went on speaking about "us" and "we" as negotiating 

partner of the COMECON without distinguishing between the EC and 

EPC (23). No doubt the problem of EEC-COMECON relations was a 

highly political one, but in substance it clearly was a matter 

of external trade policy falling entirely under exclusive Commu

nity competence. In addition, the answer given by Ellemann-Jensen 

was not consistent with the aims pursued by the Community, since 

it had always been the Community's policy to seek direct rela

tions with the individual COMECON countries and to negotiate 

agreements with them, as the authorities having control over com

mercial policy instruments and on all trade matters, rather than 

with the COMECON itself. The latter, in fact, lacks the capacity 

to enter into international agreements, and the Community was not
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ready to accept that the COMECON could usurp the competence of the 

Eastern European countries in the field of external economic 

relations and thus enhance further economic centralization in 

Eastern Europe. The EEC-COMECON relations were actually put on 

a formal basis by the EEC-COMECON "Joint Declaration on the estab

lishment of official relations" of 25 June 1988, and not by a co

operation agreement (24).

On 14 April 1989 the Commission published two press releases re

lated to Community external relations: In the first it was said 

that Commissioner Marin had a meeting with the Prime Minister 

of the Republic of Burundi, Adrien Sibomana, on official visit to 

the Commission. According to the statement, the talks focussed on 

the problems of "national unity", i.e. the internal political si

tuation of Burundi, and Marin assured his guest of the support 

of the Commission for the efforts made in view of "national recon

ciliation". In the second release the press was told that in view 

of the EPC Ministerial Meeting with the "Rio Group" (group of se

ven Latin American countries) to be held the next day in Grenada, 

Commissioner Matutes had declared to be very satisfied about the 

substantial development of the "political dialogue between the 

Community and the Latin American countries” and that the time had 

arrived to "materialize" this dialogue in concrete economic rea

lities (25). It goes without saying that even the broadest inter

pretation of the Community's implied external competences would 

not be sufficient to declare the "national unity” of Burundi and 

EPC "political dialogue” with the ”Rio Group” to be matters fal

ling within Community competence. In addition, consistency with 

EPC policies was not fully ensured, since the first press release 

(and apparently also Commissioner Marin during the meeting) did 

not take into account, other than vaguely referring to the ”tragic 

events of August 1988”, the fact that the Twelve had repeatedly 

expressed their concern about the human rights situation in Burun

di after the bloody troubles of August 1988 (26).

Such verbal transgressions of the boundaries between the EC and 

EPC domains may not only render the efforts made to insist on the 

distinction between the Community and EPC somewhat hypocritical in 

the eyes of third countries, but they also reveal the existence of
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EPC. Needless to say that, depending on circumstances, this can be 

extremely detrimental to the external image of the Community and 

the Twelve, even if the inconsistency remains a purely verbal one.

Putting together the various political aspects of EC/EPC cohe

rence set out above, it is possible to conclude that the identity 

of the EC Member States and Jthe "Twelve" normally ensures that 

EC and EPC policies are consistent in^substance. However, this po- 

litical factor puts the Commission, as the executive of the EC, 

sometimes under considerable pressure, and divergencies between 

the Commission and EPC sometimes leak out in public statements.

8.3. The use of EC instruments by EPC

Although the use of EC instruments by EPC is not a matter of 

day-to-day EC and EPC business, it constitutes not only a particu

lar link between the two systems, but also in a certain sense the 

touchstone of their coherence: Apart from the usual diplomatic 

means of action, EPC has no "teeth" with which to exercize pressu- 

re on third countries for the political aims the Twelve have 

agreed on. In contrast to EPC, the EC system disposes - in many 

cases even exclusively - of trade and development policy instru

ments which clearly constitute the strongest, albeit not necessa

rily efficient instruments of foreign policy action, if one exclu

des the extremely problematical use of military means. Therefore 

it is often expedient for EPC to have recourse to Community in

struments for achieving political objectives the Twelve have de

fined. The credibility of EPC policies and of EC/EPC coherence 

then depends on the good functioning of interaction between the 

two systems.

In regard to the use of EC instruments for political aims agreed 

on in EPC, one may distinguish between positive and negative mea- 

sures : Positive measures usually consist of specific trade conces**
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sions and/or aid programmes the Community grants to third coun

tries, negative measures of suspension of aid programmes, suspen

sion of current negotiations and/or the imposition of trade sanc- 

tions.

<* Prominent examples of positive measures are the cooperation

agreement with the six Central American countries which was signed 

at the San José II Conference in November 1985, the trade and fi

nancial assistance measures in favour of the Occupied Territories 

adopted by the EC Council in October 1986, and the financial as

sistance measures in favour of the countries most directly affec

ted by the Gulf crises adopted by the Council in December 1990:

The trade concessions and the financial aid provided for by the 

cooperation agreement with the Central American countries were de

stined to complement the political support of EPC for the Contado

ra process. The measures decided in favour of the Occupied Terri

tories were in line with the EPC approach for supporting the peace 

process in the Middle East. The financial assistance decided in to 

favour of the countries most directly affected by the Gulf crisis 

(Egypt, Jordan and Turkey) followed to an undertaking of the Twel

ve to support the Middle East countries respecting the embargo im

posed on Iraq (27).

Prominent examples for negative measures are the trade embargoes 

which the Community imposed in 1982 on Argentina (because of the 

invasion of the Falkland Islands) and in 1990 on Iraq (because of 

the invasion of Kuwait): Both embargoes were decided and implemen

ted in accordance with previous EPC decisions (28).

As regards positive measures and as regards those negative mea

sures which consist of the mere suspension of aid programmes, it 

has never been contested that these can only be decided and imple

mented by the Community: Due to the Community's exclusive compe

tence for matters of trade policy, trade concessions to third 

countries can only be granted by the Community. It may also be 

evident that a Community aid programme or negotiations conducted 

by the Community can be suspended by the Community only.

The situation is less clear in respect to the imposition of tra

de sanctions, which obviously constitute the most powerful of the 

measures mentioned above. It has already been pointed out that the
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Community's competence under Article 113 EEC Treaty (Common Com

mercial Policy), to which trade sanctions evidently pertain, are 

exclusive in nature (see sub-chapter 1.3.). However, Article 224 

EEC Treaty provides for an exception: It stipulates that Member 

States "shall consult each other with a view to taking together 

the steps needed to prevent the functioning of the common market 

being affected by measures which a Member state may be called upon 
to take

(a) "in the event of serious internal disturbances affecting the 

maintenance of law and order,"

(b) "the event of war,"

(c) "serious international tension constituting a threat of 

war," and

(d) "in order to carry out obligations (...) accepted for the 

purpose of maintaining peace and international security".

It would follow from Article 224 EEC Treaty that in the emergency 

cases described in that provision, Article 113 EEC Treaty is not 

an exclusive power of the Community and that, as a result, Member 

States can autonomously enact trade sanctions (29).

In accordance with the "doctrine of the ultimate aim" (see sub

chapter 1.1.), the Council and most of the Member States for a 

long time took the view that, although making use of commercial 

policy instruments, trade sanctions taken for one of the emergency 

purposes described in Article 224 EEC Treaty do not fall within 

the scop« of Article 113 EEC Treaty and should consequently be ta

ken by the Member States only (30). In the use of such an impor

tant foreign policy instrument as trade sanctions are, the Member 

States clearly did not wish to submit themselves to the decisional 

and normative discipline of the EC framework. As a result, the 

sanctions imposed in 1968 by the UN Security Council against Rho

des i a were Implemented by the Member States individually on the 

basis of Article 224 EEC Treaty without involving the Community 

structure (31). Also on the basis of Article 224 the Member States 

in 1980 decided in the EPC framework to impose sanctions on Iran 

during the hostage crisis. The decision-making process was almost



216

completely intergovernmental, the Commission only being kept in

formed about the sanctions and their implementation (32).

Although still anxious to keep the instrument of trade sanctions 

under intergovernmental control, the Member States then began to 

appreciate Community sanctions as a means to give a stronger sign 

of political reprobation than would be possible through separate 

national measures. The trade restrictions which in March 1982 were 

imposed on the Soviet Union because of Soviet pressure on Poland 

were adopted and implemented by the Community (with full involve

ment of the Commission) on the basis of Article 113 EEC Treaty af

ter a political discussion of the issue in the EPC framework.

True, the measure was not a perfect one, since Greece took a more 

favourable attitude towards the Soviet Union and had to be exemp

ted by a Council Regulation from the application of the trade re

strictions. But nevertheless it was the first time that Community 

instruments were actually used for a political aim agreed on in 

EPC (33).

The new practice was reconfirmed immediately afterwards during 

the Falkland crisis: In April 1982, the Council, after a corres

ponding decision in EPC and a proposal of the Commission, suspen

ded for one month on the basis of Article 113 imports of all pro

ducts originating in Argentina (34). This measure being a much 

stronger one than that taken previously against the Soviet Union, 

the Community system came under stress - and revealed several 

weaknesses: Firstly, a separate "Decision of the Representatives 

of the Governments of the Member States of the ECSC, meeting 

within the Council", had to be taken in order to suspend imports 

of all products covered by the ECSC and originating in Argenti

na (35). The formal splitting of the measure was necessary becau

se - as it has already been mentioned - Member States are of the 

opinion that pursuant to Article 71 ECSC Treaty they have retai

ned their competence in the sphere of commercial policy regarding 

ECSC products (see sub-chapter 1.1.). Secondly, when it came to 

a second prolongation of the trade sanctions in May 1982, both 

Italy and Ireland, invoking the possibility of national measures 

under Article 224 EEC Treaty, decided to abstain from further 

applying the sanctions. In the case of Ireland th« abstention was
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side of the blockading line the UK had imposed around the Falk

land Islands, and in the case of Italy, by the opposition of the 

Socialist coalition partner to a prolongation of sanctions. Third

ly, raising objections against Article 113 EEC Treaty as legal ba

sis for sanctions, Denmark as well invoked Article 224 EEC and it 

applied the Community measures only until it had introduced cor

responding measures on a national legal basis (36).

Things were even more complicated in the case of the sanctions 

imposed against South Africa in 1986: After Commission proposals 

for restrictive measures had failed to be adopted by the Council 

in 1985, it took the Twelve until September 1986 before the Fo

reign Ministers meeting in EPC could finally agree to proceed to 

the adoption of restrictive measures. However, even after that 

agreement, several Member States were opposed to the use of EC in

struments, while others took the position that they could only 

agree to the measures if these were implemented by theCommuni- 

ty (37). As a result of all these divergencies, the measures ulti

ma tely__adopted_ in September and October 1986 were formally adopted 

inside the Community framework, but as far as possible maintained 

an intergovernmental appearance: The ban on the import of certain 

iron and steel products was imposed in form of a Decision of the 

Representatives of the Governments of the Member States of the 

ECSC similar to that already taken in the case of the ECSC sanc

tions against the Soviet Union (38). The ban on the import of gold 

coins took the form of a Council Regulation which - despite the 

fact that the corresponding Commission proposal had been based on 

Article 113 EEC Treaty - did not contain any reference to a parti

cular Article of the Treaty (39). The ban on new investments was 

introduced in form of a "Decision of the Representatives of the 

Governments of the Member States, meeting within the Council", 

which - in contrast to the Commission proposal which was based on 

Article 235 EEC Treaty - did not refer to a particular Article of 

the Treaty and even not to the Treaty itself (40). All three acts 

mentioned the previous discussions in EPC, thereby underlining the 

intergovernmental origin of the sanctions.

The issue of trade restrictions to be imposed by the Community

I l l
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arose again in 1989 in connection with the prevention of the pro

liferation of chemical weapons: In May 1984 the EC Council had 

failed to adopt a Regulation proposed by the Commission governing 

the export of precursors of chemical weapons. As a result, the 

problem had been left entirely to the responsibility of Member 

States. In January 1989, however, the issue came on the agenda of 

EPC because of the conflict between the United States and Libya 

over the Libyan factory at Rabta which was suspected of manufactu

ring chemical weapons. Being under pressure because of charges 

that German firms had furnished certain installations for the fac

tory, Germany built up consensus in EPC in favour of a resuscita

tion of the long-interred proposal for a Council Regulation on 

precursors of chemical weapons. The Commission agreed to this and 

prepared a revised proposal, based on Article 113 EEC Treaty which 

provided for immediate prohibitive measures. This time, the sub

stance of the proposal did not raise any particular problem, but 

unwilling to leave the political prestige for this initiative to 

the Commission, several Member States insisted that the proposed 

Council Regulation should bring out the leading role of EPC in 

this affair. It was only after a hard bargaining in both the EC 

and EPC structures, and after the Commission had agreed to the in

clusion of a clear reference to the role of EPC, that the Council 

finally adopted the Regulation on 20 February 1989 (41). The trade 

restrictions were this time explicitly based on Article 113, but 

the second recital of the Regulation stated that consensus in EPC 

on urgent measures for the control of export of precursors of che

mical weapons had been achieved on 14 February. It thereby indica

ted that the EPC decision had preceeded the EC decision. Referring 

explicitly to Article 30(5) SEA, the fourth recital underlined 

that the Regulation was also adopted in view of ensuring consis

tency between EC and EPC policies (42).

In the case of the trade sanctions imposed against Iraq in Au

gust 1990, the Twelve agreed on the imposition of sanctions 

against Iraq already on 4 August - two days after the invasion 

of Kuwait - in an extraordinary meeting of the Political Directors 

in Rome. This agreement was reached on the basis of a dossier pre

pared by the Commission, on the impact and the repercussions of
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possible economic measures which was submitted to the Political 

Directors by a personal representative of Commission President De- 

lors (43). The Commission then on 6 August adopted several Propo

sals for Council Regulations suspending all imports of raw oil and 

oil products from Iraq and suspending the generalized tariff pre

ferences for certain products originating in Iraq. However, these 

proposals became obsolete after the adoption of the UN Security 

Council Resolution 661(90), which called for a total embargo (44). 

On 8 August 1990, the Commission therefore forwarded new Proposals 

providing for a total embargo against Iraq and Kuwait which were 

adopted the same day (45). Like in the case of the embargo against 

Argentina, the sanctions were imposed in form of a Council Regula

tion covering EEC products as well as in form of a separate "Deci

sion of the Representatives of the Governments of the Member Sta

tes of the ECSC, meeting within the Council", covering the ECSC 

products. The first recital of_both legal acts explicitly states 

that there had been a decision in the framework of EPC to take 

economic measures against„Iraq (46).

On the basis of the previous account, four conclusions can be

drawn with respect to the use__of EC instruments by EPC:

Firstly: If there is a consensus in EPC on the use of EC instru

ments for political aims agreed on in EPC, the corresponding EC 

measures normally can be taken rather smoothly, without giving ri

se to any problems of coherence. However, this consensus is not 

always easily achieved, since some Member States are still quite 

reticent to consider the powerful means of trade sanctions as an 

instrument which falls within Community competence and which is to 

be handled by the Community only. Even in case they agree on Com

munity sanctions, Member States therefore try to give sanctions an

intergovernmental appearance.

Secondly: Article 224 EEC Treaty in practice constitutes a kind 

of escape clause to Community sanctions which allows the Member 

States not only to drop out individually when sanctions are impo

sed by the Community, but also to jointly impose trade sanctions
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outside the Community framework. Since the implementation of sanc

tions by the Community has the double advantage of giving stronger 

political signals and of ensuring uniformity of coverage and ap

plication because of their definition at EC level, the existence 

of this escape clause clearly weakens the combined political po

tential of the EC and EPC systems. In addition, the use of Article 

224 EEC Treaty for the imposition of trade sanctions in pursuance 

of political aims entails the risk that trade issues are declared 

to be highly political in order to extricate them from the discip

line of Community decision-making (47). The only positive aspect 

of Article 224 in this regard is the fact that it provides a kind 

of safety-valve in case one or several Member States totally dis

agree with the Community line of action, and, as a result, that 

the Community may be spared a major political and constitutional 

crisis. However, this ¿^vantage does not in any way match the fun

damental disadvantages mentioned above (48).

Thirdly: In the absence of any legal rule governing the use of 

EC instruments by EPC, the practice has emerged that EC measures 

taken in accordance with EPC decisions are often formally presen

ted as being a result of the consensus reached within the EPC fra

mework. This bears a certain risk that the voting rule of Article 

113 EEC Treaty (qualified majority) is de facto replaced by the 

rule of consensus applicable in EPC (49). This practice also crea

tes the impression that Community measures in the sphere of exter

nal relations may depend on intergovernmental consensus in EPC, 

which is contrary to the EC Treaties and may constitute a dange

rous precedent for integrated Community decision-making.

Fourthly: Since the EPC decisions on the use of EC instruments 

normally precede and orientate the corresponding EC decisions, 

the Community is more often than not reduced to a mere executive 

of EPC which only formalizes and implements EPC decisions. This 

tendency carries the risl* of encroaching - not in legal but in 

political terms - upon the Commission's Independence and right of 

initiative under the EC Treaties (see also sub-chapter 9.3.). In 

this context again, the absence of any legal rule governing the
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use of EC instruments by EPC can entail a very embarrassing situa

tion if one day - despite political pressure from EPC - the Com- 

Commission in order to defend an established Community policy 

would feel obliged not to comply with an EPC consensus on using 

Community instruments for a specific political aim.



The degree of coherence between the EC and EPC systems depends 

in practice largely on the efficiency and intensity of interaction 

procedures between the two structures. Since these procedures are 

mainly operated within or between the major institutions of the EC 

and EPC systems, our analysis will deal in turn with interaction 

procedures (1) on the level of the European Council, (2) on the 

level of the EC Council and EPC Ministerial Meetings, (3) between 

the Commission and the EPC system and (4) between the EP and the 

EPC system. It should be recalled here that pursuant to Article 31 

SEA, the jurisdiction of the ECJ does not extend to EPC (see sub

chapter 8.1.). As a result, the ECJ is excluded from interaction 

between the EC and EPC systems.

9.1. Interaction procedures on the level of the European Council

Because it has political authority over both the EC and EPC sys

tems (see sub-chapter 7.1.), the European Council constitutes the 

highest authority of interaction between the two systems. Pursuant 

to the Solemn Declaration of Stuttgart, the European Council has 

not only the function to issue "general political guidelines" for 

both the EC and the EPC structures, but also to deliberate "upon 

matters concerning European Union in its different aspects with 

due regard to consistency among them" (50). This leaves no doubt 

that the general political competence of the European Council ex

tends also to political orientations for the coordination of EC 

and EPC policies.

In practice, EC/EPC interaction in the framework of the European 

Council takes two forms: the mixing-up of EC and EPC issues in 

discussions among the Heads of States or Government during the 

meetings and the inclusion of both EC and EPC issues in official 

statements of the European Council:
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It is evident that the distinction between EC and EPC issues in 

discussions of the European is rendered particularly artificial by 

the fact that it is the same people (the Heads of State or Govern

ment) who have to deal with both. Not being subject to any formal 

rule regarding discussion procedures and subjects, the Heads of 

State or Government have always felt free to mix up EC and EPC is- 

ir sues in their discussions. Traditionally, the mix-up tends to be 

complete during the informal discussions on international issues 

in the context of theJ!fireside chats", which are normally held in 
the evening of the first day of European Council meetings and in 

which only the Heads of State or Government and the President of 

the Commission participate. Interaction, there, encounters no 

problem. However, the "_fireside chats" primarily serve for an in

formal exchange of views and the Heads of State or Government do 

not mandate EC or EPC action in light of their informal talks. As 

a result, the impact of these discussions on lower levels of 

EC/EPC interaction is at best indirect and usually rather limi

ted (51) .

As concerns the plenary sessions, in which also the Foreign Mi

nisters and the Commissioner responsible for External Relations 

take part, they are usually almost entirely devoted to the discus

sion of Community problems. Normally EPC issues figure on the 

agenda only in connection with such EPC declarations as the Fo

reign Ministers have prepared for adoption by the Heads of State 

or Government. As we have mentioned before (see sub-chapter 7.2.), 

in most cases these declarations are adopted without any discus

sion. As a result, the plenary sessions_only rarely provide an oc

casion for substantial EC/EPC interaction.

It has already been shown that the texts which are submitted to 

the Heads of State or Government in order to be formally adopted, 

are prepared separately in the EC and the EPC structures: The EC 

texts normally pass through the COREPER and the General Affairs 

Council before being placed on the agenda of the European Council, 

whereas the EPC texts usually are prepared by the Political Com

mittee for finalization by the Foreign Ministers on the first eve

ning of the European Council meeting (see details given in sub-
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chapters 7.2. and 7.3.). This excludes any^direct interaction bet

ween the EC and EPC structures during the preparatory phase, and 

coherence can only be ensured through the presence of the Commis

sion and of the Presidency in the appropriate bodies of both 

structures (52).

However, there has been at least one occasion on which the un

written rule of the separate preparation of texts was broken: In 

1988, the extremely rapid changes taking place in Eastern Europe 

and the concerns third countries had repeatedly expressed about 

the possible emerging of a "fortress Europe" in 1992 clearly af

fected both the policies of the EC and of EPC. The Member States 

and the Commission therefore agreed to issue a common declaration 

at the Council of Rhodes (2/3 December 1988) solemnly reaffirming 

the position of the Community and the Member States on these and 

other major foreign affairs issues. This declaration, entitled 

"Statement on the International Role of the European Community", 

covered without distinction EC and EPC matters (53). It was ac

tually finalized by a joint drafting group in Rhodes consisting of 

Community officials and EPC representatives. Apart from minor 

frictions between the Commission and the EPC Secretariat in the 

preparatory stage, interaction in this case functioned perfectly 

well and those who took part in the joint drafting found it a po

sitive experience. The resulting text was adopted by the Heads of 

State or Government without any difficulty (54). This shows that 

the separate preparation of EC and EPC texts for the European 

Council is the result of the parallel existence of two distinct 

and well entrenched decision-making structures, rather than of ma

terial necessities.

As regards the formal presentation of EC and EPC texts adopted 

by the European Council, coherence between the two systems has re

cently been slightly increased: The Irish Presidency of the first 

half of 1990 has introduced the practice of publishing the EPC de

clarations no more under a separate section of the "Conclusions of 

the Presidency" entitled "European Political Cooperation" as this 

was done previously, but to publish them without any EPC hall

mark, among the Annexes to the "Conclusions" which frequently also 

deal with Community matters. As a result, the EC and EPC texts
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adopted by the European Council now form a more coherent whole and 

may only be distinguished because by their different content (55). 

The usual practice of separate preparation of the texts, however, 
has not been changed.

EC/EPC interaction procedures at the European Council level 

being normally limited to 'mixed' discussions in "fireside chats" 

and 'mixed' publication of EC and EPC texts, it is evident that 

the European Council does not really have a substantial impact 

on the coherence between the EC and EPC systems. In this respect, 

it performs the function of symbolic political authority covering 

both structures res, rather than being coordination and orienta

tion body at the highest political level as provided for by the 

Solemn Declaration on European Union.

9.2. Interaction procedures on the level of the EC Council 

and EPC Ministerial Meetings

In contrast to the Heads of State or Government meeting in the 

European Council, the Foreign Ministers of the Member States are 

not entitled from an institutional point of view to discuss issues 

of EC external relations and of EPC in the same body and at the 

same time: Pursuant to the EC Treaties and the constitutive texts 

of EPC, they have to deal with EC issues at the EC General Affairs 

Council meetings and with EPC issues at EPC Ministerial Meetings. 

Neither the EC Treaties, nor the constitutive texts of EPC provide 

for any direct interaction between the EC and EPC structures at 

the ministerial level, apart from the presence of a Member of the 

Commission at EPC ministerial meetings (see sub-chapter 9.3.).

In the preparation of dossiers and texts for the Foreign Minis

ters meetings the strict institutional division of EC and EPC res- 

ponsibilities is normally fully observed: The dossiers and texts 

for the EC General Affairs Council are prepared by the COREPER 

with the help of the appropriate EC Council Working Groups and of 

the General Secretariat of EC Council, whereas those for the EPC
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Ministerial Meetings are prepared by the Political Committee with 

the help of the appropriate EPC Working Groups and the EPC Secre

tariat (see details given in sub-chapters 2.2. and 5.2.). This in

stitutional division of responsibilities is so rigid that there 

even does not exist a regular interaction procedure between the 

EPC Secretariat, which is lodged in the "Charlemagne" building of 

the General Secretariat of the EC Council and the Council Secreta

riat itself: The exchange of information between both Secretariats 

is extremely scarce, and cooperation is limited to the use of 

the Council Secretariat's translation services by the EPC Secre

tariat (56).

As a result of the strict formal and institutional separation 

of EC and EPC matters on the Foreign Ministers' agenda, EC/EPC in

teraction at the ministerial level would indeed have been very li

mited, if there had not been developed in practice at least three 

informal procedures of interaction: The discussion of both EC and 

EPC issues at the occasion of EC General Affairs Council meetings, 

the total mix-up of EC and EPC items at Gymnich-type meetings and 

the recently introduced possibility of holding meetings in which 

both the COREPER and of the Political Committee members participa

te :

i In the case of the meetings of the Member States' Foreign Minis

ters, the distinction between EC and EPC affairs is even more ar

tificial than it is in respect to the Heads of State or Government 

meeting within the European Council: In contrast to the Heads of 

State or Government who will only occasionally discuss EPC issues, 

the Foreign Ministers regularly have to deal with EC and EPC is

sues alike. It is not surprising that under these circumstances 

the Foreign Ministers have been less and less willing to res

pect the formal division of EC and EPC matters which some of the 

Member States so strictly had wanted to maintain in the early y 

ears of EPC (57). Since the mid-seventies, it has become a firmly 

p established practice that when the Foreign Ministers get together 

on the occasion of EC General Affairs Council meetings they re- 

i gularly discuss EPC Issues as well (58).

Until 1989 the agenda of the EC General Affairs Council was



kept strictly separate from that of the formal EPC discussions 

which normally took place in the same room after the last EC item 

had been dealt with. It was only within the informal talks during 

lunch that EC and EPC issues were discussed without formally sepa- 

r-~y.n? them. In the first half of 1990 the Irish Presidency then 

introduced the practice of merging the agendas of EC General Af

fairs Council meetings and of EPC Ministerial Meetings. As a re

sult, it has now become a standard feature that the Foreign Minis

ters have only one agenda on which EC and EPC items follow each 

other without formal distinction: The only indication of whether 

a point comes from the EC or the EPC side now is the substance of 

the item. During the negotiations on the SEA, this reform had 

still been rejected by several Member States (59).

The mix-up of EC and EPC affairs is still more complete in the 

case of the EPC Gymnich-type meetings: As has already been poin

ted out (see sub-chapter 5.2.), the higfhly infcyrmal character 

of this type of EPC Ministerial Meeting allows the Foreign Minis

ters to have a comprehensive exchange of views on all foreign af

fairs issues of common interest without the organizational con

straints imposed by regular Ministerial Meetings. In the absence 

of a pre-fixed EPC agenda and of the numerous specialized offi

cials which attend the regular meetings, the Foreign Ministers 

and one Member of the Commission - usually the President or the 

Commissioner in charge of external relations - on these occasions 

normally discuss foreign affairs issues without any distinction 

between EC and EPC aspects. Although no formal decisions are ta

ken during these weekend get-togethers, the Foreign Ministers of

ten arrive at common views which can have a considerable impact 

on EC/EPC coherence and may later be formalized in both structu

res (60).

It has already been pointed out that the EC and EPC items on the 

agenda of the Foreign Ministers' formal meetings are prepared in 

strict separation from each other because EC and EPC structures 

divide at the level immediately below the Foreign Ministers, the 

EC side being represented by the COREPER and the EPC side by the
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Political Committee. Yet, after the entry into force of the SEA 

have been made isolated attempts to surmount this rather rigid 

institutional division. At the occasion of the Madrid European 

Council of June 1989, the Spanish Presidency for the first time 

convoked a joint COREPER/EPC Political Committee meeting^!]! order 

to prepare a document synthesizing all aspects of EC/EPC relations 

with the Eastern European countries (61). The Irish Presidency of 

the first half of 1990 went even further: In order to prevent in

consistencies between EC and EPC policies in respect to the chan

ges in Eastern Europe, the ongoing CSCE negotiations and the pro

blem of German reunification, the Irish Presidency in January and 

February 1990 convoked two EPC Ministerial Meetings in Dublin 

and specifically requested that these were attended not only by 

the Political Directors - as usual -, but also by the Permanent 

Representatives. As a result these meetings, although being for

mally EPC Ministerial Meetings, constituted a kind of joint 

COREPER/Political Committee meeting as well. It was for the first 

time that Foreign Ministers, Permanent Representatives and Poli

tical Directors, each group being, of course, completed by a re

presentative of the Commission at the appropriate level, could 

discuss together foreign affairs issues on the agenda, and the 

distinction between EC and EPC aspects of these issues was almost 

completely dropped during the meetings. The meetings resulted, in

ter alia, in the decision to grant emergency Community food aid to 

Romania and Poland, the refusal by several Member States to agree 

to the Commission's proposal of according preferential treatment 

to an eventual application for EC membership by the German Demo

cratic Republic and in an undertaking of the German Government to 

involve EC partners in its ongoing consultations with the German 

Democratic Republic on German reunification (62). All these issues 

had previously given rise to frictions not only amon? the Member 

States, but also between the Commission and several Member States, 

and the joint meetings of January and February 1990 helped to en

sure EC/EPC coherence in this respect.

The pragmatic interaction procedures described above clearly ha

ve a considerable impact on bringing the EC and EPC structures



closer together, particularly because they take place on the mi

nisterial level, i.e. the highest decision-making level inside of 

the two structures. As Sir David Hannay puts it quite picturesque, 

interaction on this level in practice requires no more than "the 

Foreign Ministers, wearing their two hats, to take one hat off and 

put the other hat on" as they deem necessary (63).

However, it nevertheless seems to be quite difficult to surmount 

the rigid separation of EC and EPC issues in the preparation of 

the Foreign Ministers' dossiers and of the official texts to be 

adopted by them. The experiments of the Spanish and Irish Presi

dencies with holding joint COREPER/Political Committee meetings 

have not been repeated since February 1990, and EC and EPC texts 

continue to be prepared in complete isolation of each other by 

the COREPER and the Political Committee respectively (64). It is 

true that the attitude taken by the members of these bodies as re

gards the distinction of EC and EPC affairs is more pragmatic than 

it used to be in the past. With regard to the distinction of EC 

external relations issues and EPC matters in the discussions in 

the COREPER, Sir David Hannay frankly admits that "if you try to 

do it all the time you will make a fool of yourself” (65). Yet, it 

nevertheless happens that one or several Permanent Representative 

block the discussion of a certain external relations issue in the 

COREPER by arguing that the item is of particular political impor

tance and should be dealt with first in the framework of EPC (66).

The reasons why the traditionally very rigid distinction between 

EC and EPC affairs is scarcely overcome in the streams leading up 

to the Foreign Ministers are not merely of a formal nature: Not 

only in the EC and EPC frameworks, but also in the national Minis

tries EC and EPC issues respectively are dealt with in different 

administrative units (e.g. the economic or the political section 

of a Foreign Ministry), and therefore by officials with different 

specialization and different responsibilities. In practice, this 

constitutes a formidable obstacle to every attempt to merge EC and 

EPC aspects below the ministerial level, since the respective sets 

of officials are not only structurally separated from each other, 

but also jealously defend their proper domain of competence and 

established working practices (67).
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9.3. Interaction procedures between the Commission 

and the EPC system

From our earlier analysis of the Commission's role in the EC 

system of foreign affairs (see sub-chapter 2.1.) it has clearly 

resulted that due to its powers under the EC Treaties and to the 

role it has acquired in practice the Commission is the leading ac

tor in Community external relations. The interaction between the 

Commission and EPC, therefore, constitutes both the most important 

and the most delicate hinge of EC/EPC interaction. This was alrea

dy recognized by the London Report of 1970, which explicitly pro

vided that the Commission should be consulted whenever the work of 

EPC should affect Community activities (68). However, for many 

years the Member States excluded the Commission from various areas 

and activities of EPC and they hardly missed an occasion to under

line that the Commission was only on sufferance in the intergo

vernmental structure of EPC (69). It was only after several fric

tions and after the experiences made during the Helsinki Conferen

ce had shown the utility and even the necessity of a closer invol

vement of the Commission, that the Member States' attitude began 

to change (70): The London Report of 1981 established, though 

still rather vaguely, the principle of the full "association" of 

the Commission with EPC; this gradually entailed a closer involve

ment of the Commission at all levels of EPC, later confirmed in 

the Solemn Declaration on European Union ((71>. By stipulating in 

clearer terms than ever used before that "the Commission shall be 

fully associated with the proceedings of Political Cooperation", 

Article 30(3)(b) SEA has formally even more strengthened the "as

sociation" of the Commission with EPC which now also rests on a 

legal basis.

The term "association" does not imply that the Commission has 

any legal competence in matters of EPC or any institutional role 

within its structure. In practice, the "association" of the Com

mission consists of five different forms of interaction by which



the Commission is linked to the EPC structure:

"Association" means, firstly, full information of the Commission 

on all EPC matters: The Commission is directly linked to the COREU 

network through a terminal in its cypher office in the Berlaymont, 

and it receives all confidential EPC documents which are distribu

ted by the Twelve's Foreign Ministries through this network or at 

meetings. Like the Member States, it is also kept fully informed 

about the EPC activities of the Presidency and receives the drafts 

of all meeting records and of all official EPC texts prepared by 

the Presidency or the EPC Secretariat before these are formally 

adopted ( .

"Association" means, secondly, presence of the Commission at all 

meetings of EPC bodies: Article 30(3)(a) SEA specifically mentions 

Commission presence only at Ministerial Meetings, but the Commis

sion is actually represented in all EPC bodies: In the European 

Council and in EPC Ministerial Meetings by its President and/or 

the Commissioner responsible for External Relations, in the Poli

tical Committee by the Director responsible in the Secretariat Ge

neral for questions related to the intergovernmental cooperation 

between the Member States (the "Political Director" of the Commis

sion), in the Group of Correspondents by a Head of Division res

ponsible in the Secretariat General for the management of the 

COREU network (the "European Correspondent" of the Commission), in 

the various EPC working Groups by senior officials whose responsi

bilities are most directly concerned by the subject-matters dealt 

with by the respective Working Group and, finally, also in the 

meetings of the Twelve's Ambassadors in third countries by the 

Head of the respective Commission delegation (if there is a Com

mission Delegation in that country).

Because of its mainly commercial and economic sphere of action, 

the Commission in many cases does not dispose of administrative 

units which correspond to those of the national Foreign Minis

tries, particularly as regards the political sections of the na

tional ministries. As a result, it is not always easy for the Com

mission to ensure an appropriate representation in EPC bodies. The
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problem, that for Ion? years Commission representation in the Po

litical Committee had to be ensured by the overburdened Deputy Se

cretary General, has been solved at the end of 1987 by the crea

tion of a small new Directorate inside of the Secretariat General 

responsible for relations with EPC (Directorate F) whose head sin

ce then in practice acts as the Commission's "Political Director". 

In respect to the EPC Working Groups, however, the Commission in 

many cases must have recourse to subsidiary solutions. Disposing 

of no foreign policy planning staff properly speaking, the Commis

sion is represented, for instance, in the Group of the Heads of 

Planning Staffs by the "Conseiller principal" of the "Cellule de 

prospective" working under the direct responsibility of the Pre

sident of the Commission, although this unit for most of the time 

has to focus on questions of Economic and Monetary Union (73).

* "Association" means, thirdly, presence of the Commission at many 

of the EPC meetings with third countries: The Commission is repre

sented in all dialogue meetings with third countries when the for

mula of all of the Twelve or of the Troika is used. Representation 

is ensured by the Commissioner responsible for external relations 

and/or the Commissioner responsible for development in the case of 

meetings on ministerial level (e.g., in the dialogues with the 

ASEAN and Central American States), and by the Commission's "Poli

tical Director” in the case of meetings on the directorial level 

(e.g., in the dialogues with Turkey and with Japan) (74). If the 

Troika formula is used, the Commission finds itself even in a pri

vileged position because - due to the rotation of the Presidency 

on the side of Member States' representation - it is the only per

manent member of the Troika and, as a result, also the only per

manent dialogue partner within the European delegation. This has 

actually caused some concern for Member States being, anxious to 

reduce the Commission's role in EPC as far as possible (75). How

ever, it should be noted that the Commission is until now normally 

excluded from all dialogues and 'ad hoc' contacts with third coun

tries which are conducted by the Presidency alone. There can be no 

doubt that this restriction, which is obviously the result of per

sisting national susceptibilities in respect to the Commission's



role in foreign affairs, constitutes a major deficit in EC/EPC in- 

teraction as regards contacts with third countries. This is all 

the more serious since many third countries do not really dis

tinguish between EC and EPC issues (see sub-chapter 8.2.) and the 

Commission in these cases may be prevented from playing its normal 

institutional role in respect to economic and commercial ques
tions .

"Association" means, fourthly, that the Commission has the right 

to make known its views in EPC: Because of its particular role in 

the EC system, the Commission has actually always been more than a 

mere observer in EPC. As has already been mentioned, consulta

tion of the Commission in case the work of EPC affects Community 

activities, was already provided for by the Luxembourg Report of 

1970 (76). Over the years, the information provided by the Commis

sion on Community activities and its views regarding the develop

ment of Community external relations have proved to be not only 

extremely useful for EPC decision-making, but also indispensable 

for ensuring consistency between EC and EPC policies. In addition, 

Commission interventions in EPC meetings frequently also help to 

overcome information gaps which still exist between the political 

and the economic sections of_the Member States Foreign Minis

tries (77).

Taking into account national susceptibilities, the Commission 

for a long time followed a rather restrictive line of conduct in 

respect to the presentation of its views, limiting its interven

tions in EPC meetings to cases in which there was danger of EPC 

interfering in matters of Community competence or in which it was 

expressly asked to present its views (78). Profiting from the ge

neral political impetus gained under President Delors, and encou

raged by the formal strengthening of is "association" status in 

EPC by Article 30(3)(b) SEA, the Commssion has during the last 

years changed its line of conduct: It now constantly and systema

tically tries to bring out its views in EPC, not only in^meetings 

of EPC bodies, but also in EPC contacts with third countries. In 

the Troika contacts with third countries, for instance, the Com

mission representatives are playing more and more the role of an
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active interlocutor, and less and less - as was the case in ear

lier years - that of a passive observer, merely suffered by the 

representatives of the Member States (79). It seems that this new 

line of conduct enjoys the full support of Mr. Delors which con

siders relations with EPC as part__of the particular responsibi

lities of the President of the Commission (igQ) •

This more active role of the Commission is not always readily 

accepted by the Member States, and sometimes frictions arise. Yet, 

the Twelve's attitude towards the Commission has also become some

what more flexible: It is no more contested by the Twelve, for 

example, that the Commission - although still having no formal 

right of initiative in EPC - can suggest topics for discussion 

in EPC meetings (81).

^ "Association" means, fifthly, that the Commission may act as a 

bridge between the EPC and EC systems in case the Twelve agree on 

the use of Community instruments for political aims: It has alrea

dy been shown that it is the EPC system which plays the leading 

role in this form of interaction (see sub-chapter 8.3.). As re

gards trade sanctions, the Commission has adopted the pragmatic 

position to contribute as far as possible to the building-up of 

consensus in EPC and to refrain from making proposals to the Coun

cil for sanctions before such consensus being reached. This ap

proach obviously takes into account that the Twelve retain compe

tence for all political aspects of foreign affairs and that there 

is a need for a coherent attitude of the Community and of the Mem

ber States. The Commission's position was made clear by Commissio

ner Willy De Clercq in a statement before the EP on 11 September 

1985: The Commission having been asked by the EP to consider mea- 

sures against South Africa which went further than those agreed 

on in EPC, De Clercq said that the Commission did not exclude 

any kind of measure, but he also pointed out that the matter 

fell within the domain of EPC and that this imposed "certain con

straints” on the margin of manoeuvre" of the Commission. He stres

sed that "the Commission does not enjoy here the right of initia

tive in this area, as it does in the areas covered by the Treaty 

of Rome” and affirmed that a decision could not "be taken without



prior consensus of all of the Member States" which according to 

De Clercq the Commission was anxious to bring about (Æ2}.
In practice, the Commission usually seeks to contribute to the 

search of consensus by suggesting possible ways and means for the 

implementation of EPC policies by Community instruments. The EPC 

decision of 4 August 1990 to impose sanctions on Iraq after the in

vasion of Kuwait, for example, was reached on the basis of a dos

sier prepared by the Commission on the impact and the repercus

sions of possible economic measures (83).

This pragmatic approach does not mean, however, that the Commis

sion renounces its institutional independence vis-à-vis the EPC 

system: Through its active contribution to the search of consensus 

in EPC on the use of Community instruments, the Commission ensures 

at least a certain degree of Community participation in EPC deci- 

sion-making and it watches over the respect of Community procedu

res. The Commission has also constantly resisted tendencies on the 

part of EPC and Council Working Groups to transform themselves in 

Management Committees for the administration of politically sensi

tive aid programmes of the Community: In line with the EP's insis

tence on the Commission's independence in executing Community po

licies, the Commission has until now always claimed sole responsi

bility for the execution of Community aid programmes (84).

It results from the "association" practices described above that 

interaction between the Commission and EPC has reached a very high 

level and resides on firmly_established procedures. However, the 

Commission's status in EPC still very much falls short of that of 

a full participant: The Commission has no right of initiative, its 

voies does not formally count when it comes to take decisions by 

consensus, and it is excluded from certain contacts with third 

countries.
It is evident that these restrictions of its role inside of EPC 

are rather frustrating for the Commission, particularly since it 

is nevertheless expected by the Twelve to act as a stable bridge 

between the EPC and EC systems. In addition, the Commission has 

always regarded with a certain mistrust this purely intergovern

mental structure outside of the community framework that is EPC.
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As a result, the Commission's attitude towards EPC is still mar

ked by a certain rivalry.

In most cases, this rivalry finds its expression in a restric- 

«< tive information policy of the Commission vis-à-vis EPC: Someti

mes an MEP addresses a Parliamentary question to both the Commis

sion and the EPC Presidency. Whereas the EPC Secretariat normally 

sends a copy of the draft of the answer of the EPC Presidency to 

the Commission, the Commission does not inform the EPC structure 

of the answer it intends to give, which carries a certain risk of 

inconsistencies between the answers given by both institutions.

Not only in this regard, but also more in general members of the 

EPC^Secretariat often feel themselves rather badly informed by the 

Commission (85). The same was true of the Twelve's Ambassadors in 

Moscow during the period of 1987-1988 which was of crucial impor

tance for the development of the relations between the Community 

and the Soviet Union (86). On the other hand, it also has to be 

acknowledged that it is not the Commission’s task to compensate 

information deficits of the Twelve's diplomats as these might 

result from the rather frequent lack of coordination between the 

political and economic sections of their national administra

tion ( 87 ) .

It should also be noted that the Commission is not always wil- 

k ling to give precedence to EPC as regards the reaction to interna

tional events. A glaring example of this form of rivaling EPC was 

the extremely quick reaction of the Commission to the bloody re

pression in China in June 1989: Although it was a Sunday, intense 

consultations inside of the Commission already took place on the 

day of the massacre in Peking (4 June 1989). These consultations, 

in which successively several senior officials, as well as Vice- 

President Andrlessen and President Delors were involved, resulted 

in the autonomous decision by the Commission to cancel the mee

ting of the EC-China Joint-Committee which was to be held in Brus

sels the next day and also the High-Level Consultations with the 

Chinese Minister for external economic relations, Mr. Zheng Tuo- 

bin, scheduled for 6 June. In addition, the Commission already on 

5 June Issued a declaration which firmly condemned the repression 

and underlined that the cooperation between the EC and China could
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k.e "permanently affected" by it. The Commission, this time, did 

not wait for a reaction of the Twelve and merely informed the Spa

nish Presidency about its line of action (88). Under these circum

stances the Twelve could only follow the Commission: They actually 

issued a declaration on 6 June which was quite similar to that of 
the Commission of 5 June (89). ~ ~

Another indicator for the Commission's unwillingness to leave 

the political aspects of European Affairs totally in the hands 

of EPC is the fact already mentioned that Commissioners in offi- * 

cial statements often interfere in the domain of EPC and someti

mes even express diverging views on political issues (see also 
sub-chapter 8.2.)

9.4. Interaction procedures between the EP and the EPC system

When establishing EPC, the Member States were quite aware of the 

need to add some democratic elements with a European flavour to 

the purely intergovernmental structure they were going to set up. 

The Luxembourg Report of 1970, therefore, vaguely referred to the 

need of ensuring that the construction of Political Union "is a 

democratic process" and provided for six-monthly meetings between 

the Foreign Ministers and the Political Affairs Committee of the 

European Parliament (90). However, in the same measure as, on the 

one hand, the EP's functions in Community legislation and in Com

munity external relations were successively strengthened, and, on 

the other hand, EPC more and more extended the scope of its acti

vities, it became increasingly difficult for the Member States to 

reject the EP’s repeatedly stated wish of_a_closer association 

with EPC (fy). As a result, the Member States successively agreed 

on a series of additional procedures for ensuring information of 

the EP on EPC matters. These procedures were formally laid down in 

the Copenhagen Report (1973), the London Report (1981) and the So

lemn Declaration on European Union (1983) (92). Yet, it was not 

until Article 30(4) of the SEA that the principle of "association" 

of the EP with EPC was formally established.
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Pursuant to Article 30(4) SEA, "association" of the EP consists, 

firstly, of the Presidency "regularly" informing the EP on foreign 

policy issues examined within EPC by the Presidency, and, second

ly, of the Presidency ensuring "that the views of the European 

Parliament are duly taken into consideration" (93). We will deal 

somewhat more in detail with both elements of "association" of the 

EP in order to reach a substantial assessment of the EP's role in 

EC/EPC interaction:

The existing procedures for information of the EP on EPC matters 

have been slightly enlarged and formally laid down in Title I_of 

the Ministerial Decision of 28 February 1986 on the application of 

Title III SEA. It provides for six different procedures (94):

(1) "The Presidency shall address the European Parliament at the 

start of its period in office and present its programme. At 

the end of this period, it shall present a report to the Eu

ropean Parliament on progress made.” (95).

It has become a firmly established practice that the Presiden

cy includes its statements on the EPC programme of its term in 

its general "Programme Speech" held before the EP at the be- 

ginning of the term, and that it includes the statements on 

the progress made in EPC in the general "Balance Speech” at 

f the issue of its term. Both speeches cover EPC as well as EC 

issues without formal distinction. The President-in-Office 

usually focusses in a part of the speech on EPC aspects, 

but EC and EPC aspects are often also mixed up. The informa

tion value of the speeches for the EP is very low: They nor

mally only reaffirm well-known official positions of the Twel

ve and indicate in very broad lines the corresponding program

mes or progress made (96). Surprises are excluded by the fact 

that the text of the statements has to be approved previously 

by all of the Twelve. The Presidency absolutely has to avoid 

any reference to eventual divergencies among the partners 

and can, at most, tactfully indicate certain of its priori** 

ties (97).



(2) "Once a year, the Presidency shall send a written communica

te®11 to the European Parliament on progress in the field of 

European political cooperation and take part at ministerial 

level in the general European Parliament debate on foreign 
policy" (98).

In practice, the annual report on progress made in EPC forms 

part of the annual "Report on European Union" presented to 

the EP at the end of each year. The statements on EPC are 

inserted under a separate heading devoted to EPC. In most 

cas?s they only represent a summary of the official EPC texts 

issued during the last twelve months to which the Presidency 

sometimes adds very general informations on "démarches" made 

and on the frequency of EPC meetings and the like (99). The 

information value for the EP does not exceed that of the "Pro

gramme" and "Balance" speeches. Until now, thereis no annual 

"general European Parliament debate _on foreign policy". How

ever ,_the_ Presidency is represented at ministerial level in 

the debates of the EP^which follow on the "Programme" and 

"Balance" speeches and during Question Time held each part- 

session. This does not necessarily improve the level of in

formation: In the debates, Ministers are quite aware of part

ners susceptibilities and are normally seconded by several 

officials (at least one of them coming from the EPC Secreta

riat) which, whenever necessary, remind Ministers of the po

litical "acquis" of EPC. As a result, their interventions are 

usually extremely cautious and often deprived of any substan

ce which goes beyond well-known positions of the Twelve.

(3) "The Presidency-in-Office of European political cooperation 

and the members of the Political Affairs Committee of the Eu

ropean Parliament shall hold an informal colloquy four times 

a year to discuss the most important recent developments in 

European political cooperation." (100).

These colloquies are normally held quarterly. In practice, the 

Political Affairs Committee proposes beforehand three or four
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topics of current interest to be dealt with during the collo

quy which are normally accepted by the Presidency. During the 

colloquy the Foreign Minister of the Presidency (who is on

ly rarely replaced by a Junior Minister or a Political Direc

tor) makes a more or less lengthy statement on each of these 

topics, whereupon the members of the Committee can then pose 

additional questions (101). The atmosphere is less Jormal than 

in the plenary debates and often takes the character of infor

mal and rather frank exchange of views. The information given 

on these occasions by the President-in-Office are usually much 

more substantial than that which the MEPs receive through the 

other information procedures established by EPC. The extent to 

which this is the case, however, depends largely on the gene

ral attitude taken by the Presidency-in-Office as regards in

formation of the EP and as well on the personality of the Pre

sidency's Foreign Ministers. It still happens though, that the 

statements of the President-in-Office amount to no more than a 

summary of well known political events which have taken place 

during the last quarter (¿02). During the Spanish Presidency 

of the first half of 1989, the Colloquies were preceded by a 

lunch the President-in-Office had before the meeting together 

with the Chairman of the Political Affairs Committee, the Head 

of the EPC Secretariat and the Head of the Committee Secreta

riat, and followed by an additional gathering of the members 

of the Committee with a Secretary of State of the Presidency 

after the meeting. These new procedures have not been taken 

over by the succeeding Presidencies (103).

(4) "By joint agreement, special information sessions at ministe

rial level on specific European political cooperation topics 

may be organized as required." (104).

This procedure has been newly introduced by the Ministerial 

Decision of 28 February 1986. The first meeting of this kind 

was held only on 14 March 1989 to discuss the Afghanistan 

question (105). Shortly before, the Spanish Presidency had de

clared its willingness to improve the relations between EPC



and the Parliament, inter alia by holding such special mee

tings with the Political Affairs Committee (106). In practi

ce, it has proved to be extremely difficult to arrange these 

additional meetings because of the Foreign Ministers' heavily 
charged agenda (107).

(5) "The Presidency shall reply to parliamentary questions on Eu

ropean political cooperation activities and take part in Eu

ropean Parliament question time according to the approved cus
tomary procedures." (108).

The EP can address questions to the Presidency on EPC matters 

under all four of the procedures provided for by Rules 58 to 

62 of the RPEP, i.e. questions for oral answer with debate, 

questions for oral answer without debate, questions for Ques

tion Time (held at each part-time session) and questions for 

written answer. Since Parliamentary Questions constitute not 

only a source of information, but also a means for exercizing 

a certain moral pressure on the Twelve and for reaffirming in 

public certain political convictions, the MEPs largely make 

use of this instrument: From 1987 to 1990, the number of Oral 

and Written Parliamentary Questions the EPC Presidency had to 

answer annually fluctuated between 300 and 400 (109). Most 

Parliamentary Questions relate to human rights problems in 

third countries and political aspects of international prob

lems (e.g. disarmament or the situation in the Middle East) or 

of relations with third certain third countries (e.g. rela

tions with the Eastern European countries). Written answers, 

which ar« given to written Questions and to those Oral Ques

tions which could not be dealt with orally because of lack of 

time or absence of the questioner during Question Time, rarely 

contain more than a brief summary of previous official state

ments of EPC: The first draft of all these answers is estab— 

U s h ed by the EPC Secretariat on the basis of previous EPC 

statements, whereafter through the CORBU network the Twelve 

take care of purging the text of any element which seems to go 

beyond their previous declarations. If a question.touches on
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particularly sensitive issues such as, for example, certain 

national positions or divergencies among the Member States, 

the answer in most cases merely consists of a standard formu- 

la, such as "the problem of ... has not been the subject of 

specific discussions by the Ministers" or "the matterraised 

... does not fall within the sphere of European political co

operation" (110). It is only in the oral answers to Parliamen

tary Questions by the representative of the Presidency that 

the reply sometimes is less cautious, despite the already men

tioned presence of officials which can remind him at all times 

of the "acquis" of EPC fttp)• 0n® has to acknowledge, however, 
that Parliamentary Questions addressed to EPC are often highly 

polemic and ideologic, which does not very much incite the 

Presidency to give substantial answers.

(6) "The Presidency shall transmit to the European Parliament as 

soon as possible declarations adopted within the framework of 

European political cooperation." (112).

Since its establishment in 1987, the EPC Secretariat takes ca

re of forwarding the official statements of EPC to the EP im

mediately after their adoption by the Twelve. The members of 

the Political Affairs Committee can, in addition, address 

requests for supplementary information to the member of the 

EPC Secretariat which regularly attends the Committee's mee

tings (113).

In 1989, the Spanish Presidency tried to Introduce an additional 

information procedure according to which the Political Director of 

the Presidency, in his capacity as Chairman of the EPC Political 

Committee, should inform the Bureau of the Political Affairs Com

mittee of the EP of "the most important topics" being discussed in 

EPC (114). Such an information meeting with the Spanish Political 

Director took actually place on 23 May 1989, during the May part- 

session of the EP (115). Yet, this procedure was not taken over by 

the succeeding Presidencies (116).

It should also be noted in this context that since 1982 the Head



of State or Government of the Member state holding the Presidency 

regularly presents an oral "Report” to the EP in Plenary on the 

results of the preceding meeting of the European Council and in

cludes a brief statement on the EPC issues discussed. These state

ments are very general, however, and only summarize the positions 

taken in the "Conclusions" of the European Council (117).

The Twelve have never further defined the second element of the 

EP's "association" with EPC, i.e. their undertaking to "duly take 

into consideration" the EP's "views" (Article 30(4) SEA). They ha

ve only made clear that from their point of view "due considera

tion" does not mean that the EP's "views”, which find their formal 

expression in the Resolutions adopted by the EP (see sub-chapter

2.3.), have j&ny binding effect on EPC: In an answer to an Oral 

Parliamentary Question on 16 September 1987, the Danish President- 

in-Office Ellemann-Jensen left no doubt on this point by formally 

stating that "the Foreign Ministers meeting in European political 

cooperation are not obliged to take up a position on resolutions 

adopted by the European Parliament and (...) such decisions are 

not binding on the Member States” (118J.

The only more concrete undertaking of the Twelve in respect to 

"due consideration" of the EP's views is to be found in point 1.7. 

of the Ministerial Decision of 28 February 1986: The first para

graph of this provision simply repeats the obligation of the Pre

sidency to ensure such "consideration”, but the second is some

what more precise by stipulating that the Presidency "shall reply 

to resolutions on matters of major importance and general concern 

on which the European Parliament requests its comments" (119). It 

took th« EP until 1988 to 'discover' that this provision actually 

constitute* a means of obtaining at least an official reaction of 

EPC to Parliamentary Resolutions by inserting a formal request for 

comments of the Presidency in the respective Resolutions. After 

the EP had started to do so, the Spanish Presidency of the first 

half of 1989 established the practice that the Presidency, in form 

of a letter of the President-in-Office to the President of the EP, 

forwards "Observations” on those EP Resolutions which contain a 

formal request for comments of the Presidency (120). However, like
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all other written statements made by the Presidency to the EP, 

these "Observations" (which, as usual, have to be agreed on by all 

of the Twelve) normally only contain a cautiously drafted summary 

of well-known official declarations and positions of the Twelve 

and elude any direct positive or negative comment on the corres

ponding EP Resolution {̂ 21). Not surprisingly, this kind of offi

cial EPC reaction to EP Resolution is regarded as highly unsatis

factory by the MEPs (122).

It is extremely difficult to find other signs of "due considera

tion" of the EP1s views by the EPC system. The cases in which in 

EPC texts reference is made to Parliament's position are so rare 

that one can hardly escape the impression that the Twelve deli

berately avoid mentioning the EP in order to underline that they 

are not at all bound by its views, which more often than not may 

appear to them lacking any political realism. And even if the EP 

is mentioned, it is by no means evident that its position has had 

a real impact on the common position adopted by the Twelve. When 

the Twelve in February 1989 decided to impose restrictions on the 

export of precursors of chemical weapons, for instance, a referen

ce to the EP Resolution on the proliferation of chemical weapons 

of 19 January 1989 was well made in the third recital of the cor

responding Council Regulation (123). However, as we have already 

shown (see sub-chapter 8.3.), the main impetus in this case came 

from particular German preoccupations and not from the EP. It is 

not easier to prove a direct impact of the EP In a more recent ca

se: On 9 February 1990, the Commission in accordance with the po

sitions taken in EPC decided to postpone the spring meeting of the 

joint EEC-Israel Scientific Cooperation Management Committee and 

Commissioner Matutes' official visit to Israel because of Israel's 

intentions to settle Russian Jewish immigrants in the Occupied 

Territories. Officially, the Commission motivated its decision in 

the first place by reference to an EP Resolution of 18 January 

1990 which had requested the suspension of scientific cooperation 

with Israel. Yet, the corresponding EPC declarations did not make 

any reference to the EP Resolution (124).

It follows from the above that the principle of the "due consi

deration" of the EP's views laid down in the SEA has not led to



any substantial increase of the EP's impact on EPC. This element 

of the EP's "association" with EPC clearly ensures neither a clo

ser interaction between the EP and EPC nor a certain democratic 
control of EPC.

Before concluding the analysis of interaction procedures between 

the EP and EPC, it should also be noted that the EP has certain 

structural problems in dealing with EPC issues. The Committee in 

charge of matters related to EPC, the Political Affairs Commit- 

tee, has the broadest range of responsibilities of all EP Commit

tees (125). These are reflected in a great variety of Reports es

tablished by its members: In 1988, for instance, the Committee 

adopted Reports on such varying issues as the date of the 1989 

European elections, the political situation in South America, the 

European flag, the EEC-COMECON Joint Declaration, progress to

wards European Union in 1987, the seat of the institutions, human 

rights in the world, and (rather exceptional) the naming of the 

Channel Tunnel (126). As a result, the_Committee is not able to 

focus on EPC in a similar indepth way as the REX Committee can 

focus on Community external relations or the Development Committee 

can focus on Community development policy (see sub-chapter 2.3.). 

There are clear limits of capacity to deal more intensely with 

particular EPC issues, not only as concerns the time available du

ring the meetings, but also as concerns the supporting capacity of 

the Committee’s Secretariat which is only slightly larger than 

that of the other Committees (127).

Another problem is related to the delimitation of responsibili

ties: In many cases the Reports of the Committee which deal with 

foreign policy issues have also to take into account matters of 

Community external (economic) relations or development policy. In 

these cases the Political Affairs Committee not only often suf

fers from a lack of information, since its relations with the ap

propriate Commission services are far less developed than those 

of the REX and Development Committees, but it also frequently co

mes into conflict with these Committees as regards responsibili

ties which does not serve best cooperation among the three Com

mittees dealing more particularly with foreign affairs matters.
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For this reason there have already been discussions in the Com

mittee on_the opportunity of creating one 'big' Committee respon

sible for all aspects of foreign affairs (128). The Political Af

fairs Committee has the advantage, however, that due to its large 

sphere of political responsibilities, its contacts with diplomatic 

representatives of third countries are more developed than those 

of the other Committees (129).

Putting together the various aspects of the interaction between 

the EP and the EPC system described above, it becomes evident that 

this interaction is still largely underdeveloped: The existing 

interaction procedures ensure a certain degree of information of 

the EP on EPC matters which is quite burdensome for the Presidency 

without being fully satisfying for the Parliament. They totally 

fail, however, to ensure any form of direct impact of the EP on 

EPC policies (130). In contrast to the EC structure, in which the 

EP disposes of certain powers of co-decision, the EP's role in the 

EPC framework is in practice limited to that of mere observer who

se regular information by the Twelve serves as a convenient alibi 

for the absence of democratic control of EPC at the European le

vel. It is true, that in the context of EPC, the EP enjoys a maxi

mum of autonomy, being absolutely free to set its priorities, to 

establish its principles and to choose its topics for debate, and 

the EP has actually frequently adopted positions partly or totally 

differing from the official positions of the Twelve (131). How

ever, this is an autonomy resulting from a total lack of compe

tence and responsibilities which not only constitutes a democra

tic deficit, but also promotes visionary and ideological , rather 

than realistic and constructive political tendencies inside of 

the EP. Finally, it should also be noted that the extremely weak 

position of the EP in EPC does not serve best the effectiveness 

of EPC policies, because, today, democratic legitimacy clearly in

creases the authority of positions adopted on the international 

stage.
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Chapter 10: C o n c l u s i o n s

10.1. M a i n  c h a r a c t e r i s t i c s  of the EC/EPC dual s y s t e m  

of f o r e i g n  a f f a i r s

F i r s t  c h a r a c t e r ! ' s t 1 c :

T h e  E C / E P C  dual s y s t e m  of f o r e i g n  a f f a i r s  rests on an i n c o m p l e t e  

b a s i s  of f o r e i g n  a f f a i r s  powers, d i f f e r i n g  b oth f r o m  an i n t e r n a 

tional o r g a n i z a t i o n  and f r o m  a n a tion state: By c o n t r a s t  to an i n 

t e r n a t i o n a l  o r g a n i z a t i o n ,  the s y s t e m  is (on the EC side) ve s t e d  

w i t h  'real' f o r e i g n  a f f a i r s  p o w e r s  w h i c h  the M e m b e r  S t a t e s  no l o n 

ge r  e x e r c i z e .  By c o n t r a s t  to a n a tion state its f o r e i g n  a f f a i r s  

p o w e r s  ar e  limited, b e c a u s e  c o n f i n e d  to the am b i t  of the EC T r e a 

ties, a n d  t hey are p a r t l y  c o n t r o v e r s i a l . The M e m b e r  Stat e s  c o n t i 

nue t o  e x e r c i z e  their r e m a i n i n g  f o r e i g n  a f f a i r s  p o w e r s  in c o m p l e t e  

s o v e r e i g n t y  e i t h e r  Jointly w i t h i n  the s y s t e m  or i n d i v i d u a l l y  o u t 

s i d e  t h e  s y s t e m  (see c h a p t e r s  1, 2, 4 and 5).

S e c o n d  c h a r a c t e r i s t i c :

D u e  t o  It» I n c o m p l e t e  b a s i s  of f o r e i g n  a f f a i r s  powers, the E C / E P C  

dual s y s t e m  e s c a p e s  the c l a s s i c  d i s t i n c t i o n  b e t w e e n  u n i t a r y  and 

n o n - u M t a r y  a c t o r s  on the inte r n a t i o n a l  stage: It acts as an u n i 

t a r y  a c t o r  In the d o m a i n  c o v e r e d  by Its real p o w e r s  under the EC 

T r e a t i e s «  it a c t s  as a m i x e d  u n i t a r y / n o n - u n i t a r y  a c t o r  in all c a 

ses In w h i c h  a m a t t e r  of f o r e i g n  a f f a i r s  falls p a r t l y  w i t h i n  the 

s p h e r e  of e x c l u s i v e  EC c o m p e t e n c e  and p a r t l y  w i t h i n  t hat of the 

M e m b e r  S t a t e s  (e.g., "mixed" n e g o t i a t i o n  of a g r e e m e n t s ,  " b i c e 

p h a l o u s "  r e p r e s e n t a t i o n  In Inte r n a t i o n a l  o r g a n i z a t i o n s ) ,  an d  it 

a c t s  as a n o n - u n i t a r y  actor the EPC f r a m e w o r k  (see c h a p t e r s  3, 6 

a n d  9).



Third characteristic;
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T h e  E C / E P C  dual s y s t e m  of f o r e i g n  a f f a i r s  1s h e a v i l y  d u a l l s t l c  b e 

c a u s e  it c o n s i s t s  of t w o  f o r e i g n  a f f a i r s  s y s t e m s  w i t h  d i f f e r e n t  

legal b a s e s ,  d i f f e r e n t  r e s p o n s i b i l i t i e s ,  d i f f e r e n t  n a t u r e s  and 

p r o c e d u r e s  of th e  d e c i s i o n - m a k i n g  p r o c e s s  a n d  d i f f e r e n t  i n s t i t u 

tional s e t t i n g s .  T h e s e  s y s t e m s  a r e  l i n k e d  to e a c h  o t h e r  by several 

legal o b l i g a t i o n s ,  p o l i t i c a l  f a c t o r s  an d  well e s t a b l i s h e d  i n t e r a c 

t i o n  p r o c e d u r e s ,  b u t  t h e y  c o n t i n u e  to d e v e l o p  p o l i c i e s  p a r a l l e l y ,  

r a t h e r  t h a n  j o i n t l y ,  a n d  t h e y  f o r m a l l y  act as d i f f e r e n t  e n t i t l e s  

o n  t h e  i n t e r n a t i o n a l  s t a g e  (see c h a p t e r s  8 a n d  9).

F o u r t h  c h a r a c t e r i s t i c :

T h e  E C / E P C  dual s y s t e m  of f o r e i g n  a f f a i r s  is in s e v e r a l  r e s p e c t s  

h e a v i l y  a s y m m e t r i c :

(a) It is a s y m m e t r i c  in r e s p e c t  t o  p o w e r s :  W h e r e a s  t h e  EC s y s t e m  

has b e e n  v e s t e d  w i t h  c e r t a i n  real f o r e i g n  a f f a i r s  p o w e r s  by 

th e  M e m b e r  S t a t e s ,  th e  EPC s y s t e m  - as a p u r e l y  i n t e r g o v e r n 

m e n t a l  c o o p e r a t i o n  s t r u c t u r e  - e n j o y s  no f o r e i g n  a f f a i r s  power 

w h a t s o e v e r  (see c h a p t e r s  1 a n d  4).

(b) It is asymmetric in respect to the binding force of decisions 

taken: Whereas acts of the EC 1n the sphere of external rela

tions are legally binding for all the Member States and if ap

propriate for the Individuals living within thalr territory, 

the binding force of EPC decisions 1s essentially political 

and not supported by any legal enforcement mechanisms (see 

sub-chapter 4 . 2 . ) .

(c) It 1s asymmetric In respect to Its decision-making capacity: 

Whereas 1n the EC system certain decisions can ba taken by ma

jority voting, decisions 1n the framework of EPC require con

sensus of all Member States. As a result« the EC system Is In 

certain cases capabla of reaching a majority decision on a gi'



ven f o r e i g n  a f f a i r s  issue w i t h i n  the sphere of EC c o m p e t e n c e s ,  

w h e r e a s  a parallel (“poli t i c a l " )  d e c i s i o n  of the EPC s o m e t i m e s  

c a n n o t  be ta k e n  b e c a u s e  of the fa i l u r e  to reach c o n s e n s u s  (see 

the c a s e  of financial a s s i s t a n c e  for Polish p r i v a t e  a g r i c u l t u 

re m e n t i o n e d  in s u b - c h a p t e r  8.2.).

(d) It is a s y m m e t r i c  with respect to its d e v e l o p m e n t :  W h e r e a s  the 

EC s y s t e m  has b e c o m e  more and more i n t e g r a t e d  and has e x t e n 

d ed m o r e  and m ore the scope of its c o mmon p o l i c i e s ,  the EPC 

s y s t e m ,  d e s p i t e  all the Incre a s e  In c o o p e r a t i o n  p r o c e d u r e s ,  

has r e m a i n e d  a I n t e r g o v e r n m e n t a l  c o o p e r a t i o n  s t r u c t u r e  

w h i c h  c a n  p r o d u c e  c o o r d i n a t e d  national p o l i c i e s ,  but c a n n o t  

g e n e r a t e  c o m m o n  p o l i c i e s  (see c h a p t e r  4).

e) It 1s a s y m m e t r i c  w ith re s p e c t  to d e m o c r a t i c  control at the E u 

r o p e a n  level: W h e r e a s  the E u r o p e a n  P a r l i a m e n t  e n j o y s  c e r t a i n  

( t h o u g h  still limited) p o w e r s  of control in the s p here of EC 

c o m p e t e n c e ,  it t o t a l l y  lacks e f f i c i e n t  means of control in the 

f r a m e w o r k  of EPC (see s u b - c h a p t e r s  2.3. and 9.4.).

F i f t h  c h a r a c t e r i s t i c :

T h e  E C / E P C  dual s y s t e m  of f o r e i g n  a f f a i r s  has o nly a l i m i t e d  c a p a 

c i t y  t o  r e a l i z e  the c o m b i n e d  p o tential of the f o r e i g n  a f f a i r s  p o 

w e r s  of t h e  EC s y s t e m  and the f o r e i g n  a f f a i r s  p o w e r s  of the M e m b e r  

S t a t e *  c o o p e r a t i n g  in the EPC f r a m e w o r k :  This c a p a c i t y  is p r i m a r i 

ly l i m i t e d  b y  (a) the n e c e s s i t y  of c o n s e n s u s  in EPC, (b) the e x c l u 

s i o n  of t h e  a i H t a r y  a s p e c t s  of s e c u r i t y  and (c) t h e  e x c l u s i o n  of 

c e r t a i n  n a t i o n a l  " d o m a i n e s  r é s e r v é s "  f r o m  the scope of EPC (see 

s u b - c h a p t a r s  4.2. and 4.3.).

S i x t h  c h a r a c t e r i s t i c :
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T h a  E C / E P C  dual s y . t . m  of f o r . l g n  a f f a i r ,  c a r r l a s  a p.ri.an.nt risk 

of d a y . l o p i n g  I n e o n . I . t . n t  political p o s i t i o n s  b . c a u s .  It 1s c o m 



p o s e d  of i n s t i t u t i o n a l  a c t o r s  w h i c h  on the b a s i s  of d i f f e r e n t  p o 

l itical l e g i t i m a c i e s  are m o r e  or less i n d e p e n d e n t  f r o m  e a c h  other: 

The C o m m i s s i o n  c a n  e s t a b l i s h  its o w n  p o l i t i c a l  p r i n c i p l e s  and 

p r i o r i t i e s  in f o r e i g n  a f f a i r s  on the b a s i s  of its T r e a t y - b a s e d  l e 

g i t i m a c y  as i n d e p e n d e n t  d e f e n s o r  of the C o m m u n i t y ' s  i n t e r e s t ;  the 

M e m b e r  St a t e s ,  d e l i b e r a t i n g  in C o u n c i l  or of in EPC b o d i e s ,  ca n  do 

so on t h e  b a s i s  of t h e i r  l e g i t i m a c y  as d e f e n s o r s  of the I n t e r e s t s  

of s o v e r e i g n  d e m o c r a t i c  n a t i o n s ;  a n d  the EP c a n  d o  so e v e n  w i t h  

th e  m o s t  d i r e c t  d e m o c r a t i c  l e g i t i m a c y  s i n c e  it is th e  d i r e c t l y  

e l e c t e d  r e p r e s e n t a t i v e  of the C o m m u n i t y ' s  c i t i z e n s .  T h e  b o n d s  and 

c o n s t r a i n t s  w h i c h  in d e m o c r a t i c  s y s t e m s  u s u a l l y  e x i s t  b e t w e e n  a 

p o l i t i c a l  m a j o r i t y  in P a r l i a m e n t  a n d  t h e  g o v e r n m e n t  d o  not or only 

to a v e r y  l i m i t e d  e x t e n t  e x i s t  b e t w e e n  the EP a n d  th e  C o m m i s s i o n ,  

t h e  C o u n c i l  or E P C  r e s p e c t i v e l y .  As a r e s u l t ,  d i v e r g e n c i e s  on f o 

r e i g n  a f f a i r s  i s s u e s  c a n  a r i s e  b e t w e e n  all t h e s e  I n s t i t u t i o n a l  a c 

t o r s  a n d  th e  s o l i d a r i t y  i m p o s e d  by c o m m o n  a l m s  c a n  not a l w a y s  p r e 

ve n t  t h e s e  d i v e r g e n c i e s  f r o m  b e c o m i n g  a p p a r e n t  on t h e  i n t e r n a t i o 

nal stag*.

S e v e n t h  c h a r a c t e r i s t i c :

T h e  E C / E P C  dual s y s t e m  of f o r e i g n  a f f a i r s  is an 1 n c r e m e n t a l 1 stic 

s y s t e m :  E v e n  in th e  a b s e n c e  of a p p r o p r i a t e  n e w  T r e a t y  p r o v i s i o n s ,  

it h a s  I n c r e a s e d  a n d  c o n t i n u e s  to I n c r e a s e  g r a d u a l l y

(a) i t s  e x c l u s i v e  f o r e i g n  a f f a i r s  c o m p e t e n c e s ,  w h i c h  a c c o r d i n g  to 

t h e  d o c t r i n e  of I m p l i e d  c o m p e t e n c e s  of t h e  ECJ g r o w  p a r a l l e l y  

t o  I t s  I n t e r n a l  c o m p e t e n c e s  in t h e  EC f r a m e w o r k ,

(b) t h a  s c o p e  of Its f o r e i g n  a f f a i r s  a c t i v i t y ,  w h i c h  g r o w s  b o t h  

t h r o u g h  t h e  p r o g r e s s i v e  e n l a r g e m e n t  of EC e x t e r n a l  r e l a t i o n s  

a c t i v i t y  a n d  t h r o u g h  t h e  p r o g r e s s i v e  e n l a r g e m e n t  of c o o r d i n a 

t i o n  of M e m b e r  S t a t e s '  f o r e i g n  p o l i c i e s  In t h a  EPC f r a m e w o r k ,
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(c) t h e  n u m b e r  a n d  I n t e n s i t y  of It s  e s t a b l i s h e d  p r o c e d u r e s  for



r e a c h i n g  and I m p l e m e n t i n g  d e c i s i o n s  in the s p here of f o r e i g n  

a f f a i r s  (see c h a p t e r s  3, 6 and 9).

10.2. The e f f e c t  of SEA reforms on the EC/EPC 

dual s y s t e m  of fo r e i g n  affairs

In r e s p e c t  to the EC part of the dual system* the only m a j o r  

c h a n g e  b r o u g h t  up by the S EA has b een the i n t r o d u c t i o n  of the 

a s s e n t  p r o c e d u r e  under A r t i c l e  238 EEC Treaty. T his r e f o r m  has not 

o n l y  c o n f e r r e d  upon the EP a role of c o - d e c i s i o n  in re s p e c t  to a s 

s o c i a t i o n  a g r e e m e n t s ,  but has a l s o  g e n e r a l l y  s t r e n g t h e n e d  the E P 1» 

p o s i t i o n  in Its s t r u g g l e  for a g r e a t e r  I n f l u e n c e  on C o m m u n i t y  d e 

c i s i o n - m a k i n g  in the sphere of external relat i o n s .  This 1s shown, 

in p a r t i c u l a r ,  by the new e n g a g e m e n t s  the other i n s t i t u t i o n s  have 

e n t e r e d  s i n c e  1987 c o n c e r n i n g  the EP's i n f o r m a t i o n  and c o n s u l t a 

t i o n  on the n e g o t i a t i o n  of a g r e e m e n t s  (see s u b - c h a p t e r  2.3.). M o 

r e o v e r ,  t h e  a s s e n t  p r o c e d u r e  under A r t i c l e  238 has c r e a t e d  a p o 

w e r f u l  p r e c e d e n t  as r e g a r d s  P a r l i a m e n t a r y  control over c o n v e n t i o 

nal e x t e r n a l  r e l a t i o n s  of the C o m m u n i t y .  It is d i f f i c u l t  to i m a g i 

ne t h a t  t h i s  p r e c e d e n t  will not entail in the n e arby f u t u r e  an e x 

t e n s i o n  of th e  EP's right to give Its a s s e n t  a l s o  to o t h e r  i n t e r 

n a t i o n a l  t r e a t i e s ,  p a r t i c u l a r y  in the field of c o n v e n t i o n a l  c o m 

m e r c i a l  p o l i c y ,  w h e r e  a g r e e m e n t s  c o n c l u d e d  by the C o m m u n i t y  in m a n y  

c a s e s  d o  not s u b s t a n t i a l l y  d i f f e r  f r o m  formal a s s o c i a t i o n  a g r e e 

m e n t s .

T h a  o t h e r  T r e a t y  a m e n d m e n t s  I n t r o d u c e d  by th a  SEA d i r e c t l y  r e 

l a t i n g  t o  EC e x t e r n a l  r e l a t i o n s ( A r t i c l e s  28, 130g, 130n a n d  130r 

EE C  T r e a t y )  h a v e  w i t h i n  the l i mits of th e i r  scope c o n s o l i d a t e d, 

r a t h a r  t h a n  c h a n g e d  c e r t a i n  c o m p e t e n c e s  a n d  practical¡ of t h e  EC. 

T h a  I n t r o d u c t i o n  of the a w k w a r d  c o o p e r a t i o n  p r o c e d u r e  in t h e  s p h e 

re of C o m m u n i t y  e x t e r n a l  r e l a t i o n s  ( a p p l i c a b l e  to a g r e e m e n t s  on 

r e s e a r c h ,  t e c h n o l o g i c a l  d e v e l o p m e n t  a n d  d e m o n s t r a t i o n  p u r s u a n t  to  

n e w  A r t i c l e s  130n a n d  130q(2) EEC Treaty) has p r o v e d  to be an u n 

p r a c t i c a l  a n d  I n e f f i c i e n t  i n n o v a t i o n *

It s h o u l d  b e  note d ,  howev e r ,  t h a t  1n a c c o r d a n c e  w i t h  t h e  d o c -
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t r i n e  of " I m p l i e d  p o w e r s " ,  a l s o  the o t h e r  r e f o r m s  i n t r o d u c e d  by 

t h e  S E A  ( r e a l i z a t i o n  of the i n t e r n a l  m a r k e t  and ne w  internal l e 

g i s l a t i v e  c o m p e t e n c e s )  h ave an e f f e c t  on the EC f o r e i g n  a f f a i r s  

s y s t e m  by g r a d u a l l y  e n l a r g i n g  in p a r a l l e l  w i t h  its inter n a l  c o m p e 

t e n c e s  a l s o  its e x t e r n a l  o n e s  ( see s u b - c h a p t e r s  1.1. and 1.2.).

In r e s p e c t  to the EPC p a r t  of the dual sy s t e m ,  the m o s t  i m p o r 

ta n t  i n n o v a t i o n  i n t r o d u c e d  by th e  S E A  has c l e a r l y  b e e n  the e s t a b 

l i s h m e n t  of th e  EPC S e c r e t a r i a t .  T h i s  f i r s t  p e r m a n e n t  I n s t i t u t i o n  

of the EPC s y s t e m  ha s  p r o v e d  its u t i l i t y  by c o n s i d e r a b l y  a l l e 

v i a t i n g  t h e  P r e s i d e n c y ' s  w o r k l o a d ,  by I n t r o d u c i n g  of an e l e m e n t  of 

s t a b i l i t y  in t h e  c h a i n  of r o t a t i n g  P r e s i d e n c i e s  a n d  an by c o n t r i 

b u t i n g  in g e n e r a l  t o  t h e  s m o o t h  f u n c t i o n i n g  of t h e  EPC sys t e m .  The 

EPC S e c r e t a r i a t  has, h o w e v e r ,  not b e e n  a b l e  t o  d e v e l o p  an i n d e p e n 

d e n t  r o l e  in t h e  EPC s y s t e m  ( see s u b - c h a p t e r  5.6.)

The f o r m a l  e s t a b l i s h m e n t  by the S E A  ( A r t i c l e  3 0 ( 3 ) )  of the C o m 

m i s s i o n ' s  full " a s s o c i a t i o n "  w i t h  E P C  p r o c e e d i n g s  has 1n p r a c t i c e  

s o m e w h a t  s t r e n g t h e n e d  the p o s i t i o n  of t h e  C o m m i s s i o n  i n s i d e  of 

t h e  EPC s y s t e m .  In a d d i t i o n  A r t i c l e  30(9) SEA, by e x p l i c i t l y  p r o 

v i d i n g  for a n  i n t e n s i f i c a t i o n  of c o o p e r a t i o n  a m o n g  M e m b e r  States' 

E m b a s s i e s  a n d  C o m m i s s i o n  D e l e g a t i o n s  in t h i r d  c o u n t r i e s ,  has s o 

m e w h a t  s t r e n g t h e n e d  th e  C o m m i s s i o n ' s  p o s i t i o n  in f r i c t i o n s  w i t h  

M e m b e r  S t a t e s  o n  t h e  r o l e  of C o m m i s s i o n  D e l e g a t i o n s  (see s u b 

c h a p t e r  2 . 2 . ) .  T h e  C o m m i s s i o n  n o w  g e n e r a l l y  p l a y s  a m o r e  a c t i v e  

r o l e  in EPC t h a n  p r e v i o u s l y ,  b u t  t h l *  1s a l s o  d u e  t o  f a c t o r s  u n 

r e l a t e d  t o  t h e  S E A  ( see s u b - c h a p t e r  9.3).

T h e  o n l y  p r a c t i c a l  c o n s e q u e n c e s  of t h e  f o r m a l  e s t a b l i s h m e n t  of 

t h e  " c l o s e  a s s o c i a t i o n "  of t h e  EP w i t h  EPC ( A r t i c l e  30(4) SEA) ha

ve c o n s i s t e d  of a sljfght e x t e n s i o n  of t h e  e x i s t i n g  I n f o r m a t i o n  

p r o c e d u r e s a n d  t h e  i s s u i n g  of f o r m a l  " o b s e r v a t i o n s "  b y  t h e  P r e s i 

d e n c y  o n  c e r t a i n  EP r e s o l u t i o n s  ( s e e  s u b - c h a p t e r  9 . 4 . ) .  B o t h  i n n o 

v a t i o n s  h a v e  no t  I n c r e a s e d  t h e  E P ' s  r o l e  in EPC 1n a n y  way.

T h e  p r i n c i p l e  o f  c o n s i s t e n c y  of EC a n d  EP C  p o l i c i e s  f o r m a l l y  e s 

t a b l i s h e d  b y  A r t i c l e  30(5) S E A  h a s  o n l y  le d  t o  m l n o r  p r o c e d u ral 

i n n o v a t i o n s  s u c h  a s  t h e  m e r g e r  o f  t h e  E C / E P C  a g e n d a  I t e m s  at EC 

G e n e r a l  A f f a i r s  C o u n c i l  m e e t i n g s  a n d  a m o r e  c o h e r e n t  p r e s e n t a t i o n  

o f  EC a n d  EP C  t e x t s  1n t h e  " C o n c l u s i o n s "  of t h e  E u r o p e a n  Co u n c i l *



O t h e r ,  m o r e  I m p o r t a nt i n n o v a t i o p s H k e  the p r e p a r a t i o n  of d e c l a r a 

t i o n *  by joint EC/EPC draft i n g  grou p s  or the o r g a n i z a t i o n  of joint 

m e e t i n g »  of the C O R E P E R  and the EPC Political C o m m i t t e e  have r e 

m a i n e d  i s o l a t e d  e x p e r i m e n t s  which have not b e c o m e  part of the "ac- 

q u 1 s " of EPC (se® s u b - c h a p t e r s  9.1. and 9.2.). The c o n s i s t e n c y  o b 

l i g a t i o n  un d e r  A r t i c l e  30(5) SEA and the c o m m o n  legal f r a m e w o r k  

c r e a t e d  by the SEA have o b v i o u s l y  failed in p r a c t i c e  to b r i n g  the 

t w o  d i s t i n c t  and well e n t r e n c h e d  d e c i s i o n - m a k i n g  s t r u c t u r e s  of EC 

a n d  EPC c l o s e r  toget h e r .

T he o t h er SEA p r o v i s i o n s relating to EPC have m e r e l y c o n f i r m e d  

a l r e a d y  e x i s t i n g  EPC pract i c e s ,  and there is no e v i d e n c e  for a 

c h a n g e d  p e r f o r m a n c e  of the EPC s y s t e m  r e s u l t i n g  f r o m  the legal c o 

d i f i c a t i o n  of its ba s i c  p r i n c i p l e s  and p r o c e d u r e s .
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10.3. The b a s i c  p r i n c i p l e s  of a r e f o r m  in view of the o b j e c t i v e  

of a c o m m o n  E u r o p e a n  for e i g n  and secur i t y  p o l i c y

Th e  S E A  has not o n l y  b een the most recent r e f o r m  of the EC / E P C  

dual s y s t e m  of f o r e i g n  affairs, but it has a l s o  f o r m a l l y  e s t a b l i 

s h e d  t h e  p r i n c i p a l  o b j e c t i v e  of any f u r t h e r  r e f o r m  of the system: 

In A r t i c l e  30(1) SEA the M e m b e r  States have u n d e r t a k e n  to " e n d e a 

vo u r  j o i n t l y  t o  f o r m u l a t e  and imp l e m e n t  a E u r o p e a n  f o r e i g n  p o l i 

cy". U n d e r  t h e  label of a "common f o r e i g n  and s e c u r i t y  p o l i c y " ,  

t h e  s a m e  o b j e c t i v e  has b e c o m e  part of the m a n d a t e  the Rome E u r o 

p e a n  C o u n c i l  of 14/15 O e c e m b e r  has i s s u e d  to the I n t e r g o v e r n m e n t a l  

C o n f e r e n c e  on Pol i t i c a l  Union (1). T h e s e  t e r m s  have ne v e r  b e e n  

f u r t h e r  d e f i n e d  by the C o m m u n i t y  and its M e m b e r  States, and it is 

a c t u a l l y  o n e  o f  th e  m a j o r  tasks of the I n t e r g o v e r n m e n t a l  C o n f e r e n 

ce on P o l i t i c a l  U n i o n  to fill t h e m  w i t h  subst a n c e .  Yet, e v e n  w i t h 

o u t  f u r t h e r  d e f i n i t i o n  it is p o s s i b l e  to d e d u c e  f r o m  the general 

a i m  of a " c o m m o n  E u r o p e a n  f o r e i g n  a nd s e c u r i t y  p o l i c y "  at l e a st 

f i v e  b a s i c  p r i n c i p l e s  for the r e f o r m  of the dual system:

(1) It follow« from the term "policy" that the system must have 

the capacity tc> davelop a coherent foreign policy whose—diffe-



rent a s p e c t s  a n d  r e l a t e d  p o l i c i e s  in o t h e r  f i e l d s  a r e  p e r 

f e c t l y  c o n s i s t e n t  w i t h  e a c h  o t h e r .  T h i s  a l s o  i m p l i e s  the re- 

moval of a n y  c o n t r a d i c t i o n s  i n h e r e n t  in p r e s e n t  E C / E P C _ p r o c e 

d u r e s  .

(2) It f o l l o w s  f r o m  the t e r m  " f o r e i g n  p o l i c y "  t hat the s y s t e m  must 

have t h e  c a p a c i t y  to deal w i t h  all a s p e c t s  of f o r e i g n  a f f a i r s  

w i t h o u t  the e x c l u s i o n  of a n y  f i e l d  or an y  I n s t r u m e n t  of f o 

r e i g n  a f f a i r s  a c t i v i t y .

(3) It f o l l o w s  f r o m  t h e  t e r m  " c o m m o n "  f o r e i g n  p o l i c y  t h a t  th i s  

f o r e i g n  p o l i c y  m u s t  b e ^ f o r m u l a t e d  a n d  i m p l e m e n t e d  j o i n t l y  by 

t h e  C o m m u n i t y  a n d  th e  M e m b e r  S t a t e s *

(4) It f o l l o w s  f r o m  the t e r m  " f o r e i g n  a n d  s e c u r i t y  p o l i c y "  that 

t h i s  f o r e i g n  p o l i c y  m u s t  a l s o  c o v e r  all a s p e c t s  of s e c u r i t y  

p o l i c y .

(5) M o r e o v e r ,  it f o l l o w s  not f r o m  th e  a b o v e  t e r m s  bu t  f r o m  the d e 

m o c r a t i c  n a t u r e  of t h e  C o m m u n i t y  a n d  of Its M e m b e r  S t a t e s  

w h i c h  h a v e  f o r m u l a t e d  t h e  o b j e c t i v e  of a c o m m o n  f o r e i g n  and 

s e c u r i t y  p o l i c y  t h a t  thj^s p o l i c y  m u s t  be s u b j e c t  t o  d e m o c r a t i c  

c o n t r o l .

H a v i n g  r e g a r d  t o  t h e s e  b a s i c  p r i n c i p l e s  a n d  t o  t h e  r e s u l t s  of our 

a n a l y s i s ,  w e  will 1n t h e  f o l l o w i n g  s u b - c h a p t e r  s u g g e s t  a s e r i e s  of 

m o r e  s p e c i f i c  r e f o r m s  of t h e  E C / E P C  dual s y s t e m  in v i e w  of the o b 

j e c t i v e  o f  a c o m m o n  f o r e i g n  a n d  s e c u r i t y  p o l i c y .

It 1 s e v i d e n t  t h a t  t h e  p r e s e n t  co-ex1_stence of t w o  d i f f e r e n t  fo- 

r e i g n  a f f a i rs s y s t e m s  w i t h  I n c o m p l e t e  f o r e i g n  a f f a i r s  c o m p e t e n c e s ,  

s e v e r a l  u n r e s o l v e d  I n t e r a c t i o n  p r o b l e m s  a n d  I n s u f f i c i e n t  d e m o c r a 

t i c  l e g i t i m a c y  is in c o n t r a d i c t i o n  t o  e a c h  of t h e  a b o v e  m e n t i o n e d  

p r i n c i p l e s .  H o w e v e r ,  a n y  s u g g e s t i o n  f o r  r e f o r m  h a s  t o  t a k e  I n t o  

a c c o u n t  t h a t  fo r  at l e a s t  t w o  r e a s o n s  it s e e m s  t o  b e  n e i t h e r  p o s 

s i b l e  n o r  r e a s o n a b l e  1n t h e  n e a r b y  f u t u r e  t o  a b o l i s h  c o m p l e t ely 

t h e  dual 1 s m  of ' I n t e g r a t e d *  EC f o r e i g n  a f f a i r s  a n d  'I n t e r g o v e r n 

m e n t a l  1 EP C  f o r e i g n  a f f a i r s  c o m p l e t e l y :
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F i r s t l y »  the M e m b e r  States are only w i l l i n g  to 1c o m m u n i t a r i - 

z e ' th e i r  f o r e i g n  p o l i c i e s  in an e v o l u t i v e  pjrocess: At least 

i n i t i a l l y ,  they want to retain the c a p a c i t y  to f o l l o w  n a t i o 

nal p o l i c i e s  in areas of f oreign p o l i c y  wh e r e  they have e s 

sential i n t e r e s t s  for historical and g e o g r a p h i c a l  reasons. 

They have a l s o  made clear that they c o n s i d e r  the i n c l u s i o n  

of the m i l i t a r y  as p e c t s  of security in a " common f o r e i g n  f o 

r e i g n  and s e c u r i t y  policy" a m a tter for the longer term. T h e 

se p o s i t i o n s  have al r e a d y  b e c o m e  clear d u r i n g  the p r e p a r a t o r y  

p h a s e  of the Intergove r n m e n t a l  C o n f e r e n c e  and have not been 

c o n t r a d i c t e d  d u r i n g  the first m o n t h s  of the C o n f e r e n c e  (2).

S e c o n d l y ,  the EC s y stem still lacks not only the c o n s t i t u t i o 

nal a n d  p o l 1 t i c a l b a s e s  for f o r m u l a t i n g  an d  I m p l e m e n t i n g  a 

c o m m o n  f o r e i g n  p o l i c y, but a lso - and this re g a r d s  in p a r t i 

c u l a r  the C o m m i s s i o n  with its p r i m a r i l y  e c o n o m i c  an d  a d m i n i s 

t r a t i v e  b a c k g r o u n d  - the n e c e s s a r y  staff r e s o u r c e s  and p o l i 

tical e x p e r t i s e  to cope e f f i c i e n t l y  w ith the c h a l l e n g e s  of 

all a s p e cts of f o reign affairs (3). It has to be a c k n o w l e d g e d  

t h a t  at p r e s e n t  the EC system has not yet the c a p a c i t y  to  

f u l l y  r e p l a c e  EPC w h i c h  des p i t e  all w e a k n e s s e s  c e r t a i n l y  c o n 

s t i t u t e s  the most s o p h i s t i c a t e d  f o r m  of c o l l e c t i v e  d i p l o m a c y  

1 n t h e  wo r l d .

As a r e s u l t ,  th e  o n l y  r e a l i s t i c  a p p r o a c h  seems to be a gradual 

m e r g e r  of th e  EC an d  EPC structures: T his gradual m e r g e r  should 

V e a v a  t h e  I n t e r g o v e r n m e n t a l  f e a t u r e s  of EPC s y s t e m  at least p a r t 

ly I n t a c t ,  b u t  p r o g r e s s l  vel y Incre a s e  the 'c o m m u n i t a r i z a t i o n '  of 

t h e  w h o l a  s p h e r e  of f o r e i g n  a f f a i r s  1n o r d e r  to a rrive, in the 

e nd, at t h e  c a p a c i t y  of the system, to f o r m u l a t e  an d  e f f e c t i v e l y  

I m p l e m e n t  a c o m m o n  E u r o p e a n  f o r e i g n  and s e c u r i t y  p o l i c y  w i t h  on l y  

a f e w  e s c a p e  c l a u s e s  left for essential national i n t e r e s t s .

In t h e  f o l l o w i n g  we will t h e r e f o r e  d i v i d e  our f o l l o w i n g  s u g 

g e s t i o n s  f o r  r e f o r m s  1n three g r o u p s  of r e f o r m s  to be i m p l e m e n t e d  

1 n t h r e e  s u c c e s s i v e  p hases. The p a s s a g e  f r o «  o n e  p h a s e  t o  the 

o t h e r  c o u l d  e i t h e r  be o b l i g a t o r y  in a c c o r d a n c e  w i t h  a f i x e d  t i m e  

s c h e d u l e ,  or s u b j e c t  to a r e s p e c t i v e  d e c i s i o n  of t h e  E u r o p e a n
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C o u n c i l  a f t e r  a s s e s s m e n t  of th e  r e s u l t s  o b t a i n e d  w i t h  the p r e v i o u s  

g r o u p  of r e f o r m s .  M o s t  of t h e s e  r e f o r m s  w o u l d  r e q u i r e  substa n t i a l  

t r e a t y  a m e n d m e n t s  on the b a s i s  of a n e w  t r e a t y  t o  be c o n c l u d e d  by 

the M e m b e r  States. A f e w  of t h e m  c o u l d  a l s o  be i m p l e m e n t e d  t h r o u g h  

c h a n g e s  in c u r r e n t  p r a c t i c e .

10.4. S u g g e s t i o n s  for s p e c i f i c  r e f o r m s

N. B . :  A l t h o u g h  the l a b e l s  a p p l i e d  t o  th e  EC and EPC a r e  l i k e l y  to 

c h a n g e  in the f r a m e w o r k  of a T r e a t y  e s t a b l i s h i n g  " E u r o p e a n  Union", 

w e  will for c o n v e n i e n c e  c o n t i n u e  to r e f e r  t o  t h e s e  s t r u c t u r e s  as 

"EC" (or " C o m m u n i t y " )  a n d  "EPC" r e s p e c t i v e l y .

F I R S T  G R O U P  OF R E F O R M S  ( P H A S E  A)

( R e f o r m s  m o r e  s p e c i f i c a l l y  r e l a t e d  t o  E C / E P C  c o h e r e n c e )

A.I. Th e  a i m  of a " c o m m o n  f o r e i g n  a n d  s e c u r i t y  p o l i c y "  s h o u l d  be

f o r m a l l y  e s t a b l i s h e d  as on e  of th e  general o b j e c t i v e s  of the

T r e a t i e s .  A s e p a r a t e  T i t l e  of the n e w  T r e a t y  s h o u l d  p r o v i d e

for t h e  g r a d u a l  ‘c o m m u n l t a r l z a t i o n 1 of d e c i s i o n - m a k i n g  p r o c e 

d u r e s  of EPC, the g r a d u a l  i n c r e a s e  of t h e  r o l e  of t h e  C o m m i s 

s i o n  a n d  of th e  EP in the s p h e r e  of EPC a n d  t h e  g r a d u a l  e x 

t e n s i o n  of t h e  s c o p e  of EPC ( see t h e  c o r r e s p o n d i n g  r e f o r m  

s u g g e s t i o n s  b e l o w ) .

A . 2. T h e  C o m m i s s i o n  s h o u l d  be g r a n t e d  a f o r m a l  n o n - e x c l u s i v e  r ight 

of i n i t i a t i v e  in EPC In o r d e r  t o  I n c r e a s e  I t s  w e i g h t  In EPC 

d e c i s i o n - m a k i n g  (4).

A . 3. It s h o u l d  b e  f o r m a l l y  l a i d  d o w n  t h a t  a C o m m i s s i o n  r e p r e s e n t a 

t i v e  p a r t i c i p a t e s  in all EPC c o n t a c t s  w i t h  t h i r d  c o u n t r i e s ,  

i.e. a l s o  In th e  o n e - t o - o n e  c o n t a c t s  of th e  P r e s i d e n c y  f r o m  

w h i c h  th e  C o m m i s s i o n  is until n o w  e x c l u d e d  (see s u b - c h a p t e r

9. 3 . ) .
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A . 4. In o r d e r  to e n a b l e  the C o m m i s s i o n  to c ope w i t h  its i n c r e a 

sing r e s p o n s i b i l i t i e s  in EPC, it s h o u l d  be g r a n t e d  the n e 

c e s s a r y  r e s o u r c e s  to b u i l d  up a p o l i t i c a l  s e c t i o n  dealing 

w i t h  f o r e i g n  a f f a i r s  m a t t e r s  in g e n e r a l .  For the same r e a 

son, the M e m b e r  Stat e s  s h o u l d  upon r e q u e s t  t e m p o r a r i l y  s e 

c o n d  national d i p l o m a t s  to C o m m i s s i o n  s e r v i c e s  (5).

A . 5. In o r d e r  to e n s u r e  E C /EPC c o n s i s t e n c y  b e l o w  the m i nisterial 

level, it s h o u l d  be p r o v i d e d  for joint C O R E P E R / E P C  Political 

C o m m i t t e e  m e e t i n g s  at least o n c e  a m o n t h  (see p r e c e d e n t s  

m e n t i o n e d  1n s u b - c h a p t e r  9.2.) and for the p o s s i b i l i t y  to 

e s t a b l i s h  joint E C / E P C  W o r k i n g  G r o u p s  (6).

A . 6. It s h o u l d  be f o r m a l l y  e s t a b l i s h e d  that EC i n s t r u m e n t s  may be 

used for p u r p o s e s  a g r e e d  on in EPC w i t h o u t  p r e j u d i c e  to the 

r u l e s  an d  p r e r o g a t i v e s  of th e  EC i n s t i t u t i o n s .  The p o s s i b i 

lity of i m p o s i n g  t r a d e  s a n c t i o n s  s h o u l d  be e x p l i c i t l y  laid 

d o w n  in A r t i c l e  113 EEC T r e a t y .  Th e  EP s h o u l d  be i n f o r m e d  by 

the P r e s i d e n c y  an d  the C o m m i s s i o n  on tr a d e  s a n c t i o n s  r e s u l 

t i n g  f r o m  an EPC d e c i s i o n  and of th e  r e a s o n s  w h i c h  led to 

t h i s  d e c i s i o n .  If th e  EP, by a m a j o r i t y  of its c o m p o n e n t  

m e m b e r ,  r e j e c t s  the m e a s u r e s  t a ken, t h e s e  s h o u l d  be a b r o g a 

ted.

A . 7. At the e n d  of its term, e a c h  P r e s i d e n c y  s h o u l d  s u b m i t  a

w r i t t e n  r e p o r t  t o  the EP on the a c t i o n  t a k e n  by the M e m b e r  

S t a t e s  1n EPC o n  th e  r e s o l u t i o n s  a n d  o p i n i o n s  a d o p t e d  by the 

EP on EPC I s s u e s .  T h i s  r e p o r t  s h o u l d  be the s u b j e c t  of a d e 

b a t e  w i t h  t h e  p a r t i c i p a t i o n  of th e  P r e s 1 d e n t - i n - 0 f f i c e .  At 

t h e  i s s u e  of t h e  d e b a t e ,  t h e  r e p o r t  s h o u l d  be s u b j e c t  to a 

f o r m a l  vote. In c a s e  of a n e g a t i v e  vote, the EP s h o u l d  a d 

d r e s s  a r e s o l u t i o n  t o  the natio n a l  P a r l i a m e n t s  in w h i c h  the 

r e a s o n s  fo r  t h i s  n e g a t i v e  v ote ar e  s t a t e d  (7).

A . 8. Th e  E P C  p r o g r a m m e  a n d  th e  EPC p r o g r e s s  r e p o r t  p r e s e n t e d

h a l f - y e a r l y  by t h e  P r e s i d e n c y  t o  t h e  EP s h o u l d  be s u b j e c t  

t o  a form a l  vote. In c a s e  of a n e g a t i v e  vote, t h e  EP s h o u l d  

a d d r e s s  a r e s o l u t i o n  t o  t h e  n a t i o n a l  P a r l i a m e n t s  in w h i c h  

t h e  r e a s o n s  fo r  t h i s  n e g a t i v e  v o t e  a r e  s t a t e d .  In a d d i t i o n ,  

t h e  EP s h o u l d  a l s o  e x a m i n e  t h e  p o s s i b i l i t y  of h o l d i n g  j o i n t  

m e e t i n g s  b e t w e e n  t h e  B u r e a u  of t h e  P o l i t i c a l  A f f a i r s  C o m m i t 
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tee a n d  th e  B u r e a u s  of the a p p r o p r i a t e  C o m m i t t e e s  of n a t i o 

nal P a r l i a m e n t s  a f t e r  e a c h  p r o g r a m m e  s p e e c h  and p r o g r e s s  r e 

p o r t  in o r d e r  a l l o w  for an e x c h a n g e  of views on p o l i c i e s  

a g r e e d  on in EPC a n d  on c o o r d i n a t i o n  of d e m o c r a t i c  control 

of t h e s e  p o l i c i e s .

( R e f o r m s  m o r e  s p e c i f i c a l l y  r e l a t e d  to th e  EC system)

A . 9. A n e w  T r e a t y  p r o v i s i o n  s h o u l d  f o r m a l l y  e s t a b l i s h  the p a r a l 

l e l i s m  of the C o m m u n i t y ' s  internal an d  e x t e r n a l  c o m p e t e n c e s  

in a c c o r d a n c e  w i t h  the i m p l i e d  p o w e r s  d o c t r i n e  of the E C J . 

T h e  s ame p r o v i s i o n  s h o u l d  f o r m a l l y  a c k n o w l e d g e  the e x c l u s i v e  

n a t u r e  of the C o m m u n i t y ' s  e x t e r n a l  c o m p e t e n c e s  (8).

A . 10. The C o m m u n i t y  s h o u l d  be g r a n t e d  an e x p l i c i t  c o m p e t e n c e  in 

t h e  s p h e r e  of d e v e l o p m e n t  p o l i c y  In o r d e r  to s u p p o r t  its 

s u b s t a n t i a l  a c t i v i t y  in t h i s  sp h e r e .  B e c a u s e  of t h e  still 

r a t h e r  s t r o n g  n a t i o n a l  I n t e r e s t s  in t h i s  area, C o m m u n i t y  

c o m p e t e n c e  in m a t t e r s  of d e v e l o p m e n t  p o l i c y  s h o u l d  i n i t i a l l y  

n o n - e x c l u s i v e  as is the p r a c t i c e  now.

A .11. C o m m u n i t y  e x t e r n a l  c o m p e t e n c e  s h o u l d  e x p l i c i t l y  be e x t e n d e d  

to E CSC p r o d u c t s  (9).

A . 12. A s i n g l e  p r o c e d u r e  fo r  t h e  n e g o t i a t i o n  an d  c o n c l u s i o n  of 

a g r e e m e n t s  w h o s e  s u b j e c t - m a t t e r s  fall p a r t l y  or t o t a l l y  

w i t h i n  t h e  p r o v i s i o n s  of t h e  EEC, E C S C  a n d  E A E C  T r e a t i e s  

s h o u l d  be e s t a b l i s h e d  in o r d e r  t o  r e d u c e  t h e  c o m p l e x i t y  

a n d  h e a v i n e s s  of C o m m u n i t y  p r o c e d u r e s  in t h i s  f i e l d  (10).

In a d d i t i o n  to or in a m e n d m e n t  of t h e  r u l e s  l aid d o w n  1n 

A r t i c l e  229 EE C  T r e a t y ,  t h i s  p r o c e d u r e  s h o u l d  c o n t a i n  the 

f o l l o w i n g  e l e m e n t s :

- C o m m i s s i o n  r e c o m m e n d a t i o n s  o n  t h e  n e g o t i a t i o n  of a g r e e 

m e n t s  ( o p e n i n g  of n e g o t i a t i o n s  a n d  d r a f t  n e g o t i a t i n g  d i 

r e c t i v e s )  h a v i n g  t h e  s t a t u s  of f o r m a l  p r o p o s a l s  1n the 

s e n s e  of A r t i c l e  149(1) EEC T r e a t y  (11).

- I n t r o d u c t i o n  of a s i n g l e  n e g o t i a t i n g  t e c h n i q u e  a n d  c o n 

c l u s i o n  p r o c e d u r e  fo r  all t y p e s  of " m i x e d "  n e g o t i a t i o n s ,  

w h i c h  s h o u l d  b e  e s t a b l i s h e d  b y  t h e  C o u n c i l ,  a c t i n g  b y  

q u a l i f i e d  m a j o r i t y ,  on a p r o p o s a l  of t h e  C o m m i s s i o n .  T h e

259



C o m m i s s i o n  may b e f o r e h a n d  o b t a i n  the o p i n i o n  of the ECJ on 

the c o m p a t i b i l i t y  of the r e s p e c t i v e  t e c h n i q u e  and p r o c e d u 

re w i t h  the p r o v i s i o n s  of the T r e a t y  (12).

- O b l i g a t o r y  I n f o r m a t i o n  of the a p p r o p r i a t e  C o m m i t t e e s  of 

the EP by the C o m m i s s i o n  on e n v i s a g e d  n e g o t i a t i o n s  ( b e 

fore a d o p t i o n  of the dr a f t  n e g o t i a t i n g  d i r e c t i v e s ) ,  on 

the n e g o t i a t i n g  d i r e c t i v e s  and on the p r o g r e s s  of the 

n e g o t i a t i o n s  (13).

- O b l i g a t o r y  c o n s u l t a t i o n  of the EP by the Council b e f o r e  

s i g n a t u r e  of a g r e e m e n t s  In all c a s e s  In w h i c h  the EP's a s 

sent 1s r e q u i r e d  for the c o n c l u s i o n  (see A . 13.) and b e f o r e  

the c o n c l u s i o n  of a g r e e m e n t s  In all o t h e r  c a s e s  (14).

- The ri g h t  of the EP to a p p l y  to the ECJ for an o p i n i o n  on 

the c o m p a t i b i l i t y  of an I n t e n d e d  I n t e r n a t i o n a l  a g r e e m e n t  

w i t h  the T r e a t y  p r o v i s i o n s  (15).

A . 13. The EP's ri g h t  to g i v e  Its a s s e n t  s h o u l d  be e x t e n d e d  to all 

a g r e e m e n t s  c o n c l u d e d  on the d o u b l e  b a s i s  of A r t i c l e s  113 and 

235 EEC Tre a t y ,  to a g r e e m e n t s  e n t a i l i n g  m o d i f i c a t i o n s  of 

C o m m u n i t y  law as well as t o  a g r e e m e n t s  h a v i n g  an Impa c t  on 

the b u d g e t  (16).

A . 14. The C o u n c i l  s h o u l d  d e c i d e  by q u a l i f i e d  m a j o r i t y  on all I n 

t e r n a t i o n a l  a g r e e m e n t s ,  w i t h  the e x c e p t i o n  of a s s o c i a t i o n  

a g r e e m e n t s .

A . 15. It s h o u l d  be f o r m a l l y  l aid d o w n  t h a t  the r e p r e s e n t a t i o n  of 

t h e  C o m m u n i t y  in t h i r d  c o u n t r i e s  an d  I n t e r n a t i o n a l  f o r a  in 

r e s p e c t  t o  all m a t t e r s  f a l l i n g  w i t h i n  e x c l u s i v e  C o m m u n i t y  

c o m p e t e n c e  is e n s u r e d  by the C o m m i s s i o n  (17). In all c a s e s  

in w h i c h  fo r  r e a s o n s  of t h e  s t a t u t e  of an i n t e r n a t i o n a l  o r 

g a n i z a t i o n  the C o m m i s s i o n  c a n  still not e n s u r e  a n  a d e q u a t e  

r e p r e s e n t a t i o n  in i n t e r n a t i o n a l  fora, t h i s  f u n c t i o n  s h o u l d  

be e x e r c i z e d  by the P r e s i d e n c y  in c l o s e . c o o p e r a t i o n  w i t h  the 

C o m m i  s s i o n .

A . 16. Th e  C o m m i s s i o n  s h o u l d  b e  g r a n t e d  th e  n e c e s s a r y  r e s o u r c e s  (a) 

t o  fill its q u a n t i t a t i v e  a n d  q u a l i t a t i v e  s t a f f  d e f i c i t s  in 

t h a  s p h e r e  of C o m m u n i t y  e x t e r n a l  r e l a t i o n s  a n d  (b) to e s t a b 

l i s h  e x t e r n a l  D e l e g a t i o n s  in all t h i r d  c o u n t r i e s  th e  C o m m u 

n i t y  m a i n t a i n s  d i p l o m a t i c  r e l a t i o n s  w i t h  (18).
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A . 17. In the s p h e r e  of f o r e i g n  a f f a i r s  f a l l i n g  o u t s i d e  the scope 

of the EC T r e a t i e s ,  the E u r o p e a n  C o u n c i l ,  a c t i n g  u n a n i m o u s 

ly on a p r o p o s a l  of the P r e s i d e n c y ,  a M e m b e r  St a t e  or the 

C o m m i s s i o n  and a f t e r  c o n s u l t a t i o n  of the EP, s h o u l d  p r o g r e s 

s i v e l y  d e f i n e  a r e a s  of p o l i t i c a l  c o o p e r a t i o n  in w h i c h  the 

C o m m u n i t y  and the M e m b e r  S t a t e s  shall d e v e l o p  " c o m m o n  EPC 

p o l i c i e s "  (19). In t h e s e  a r e a s  the C o m m u n i t y  an d  the M e m b e r  

S t a t e s  s h o u l d  be o b l i g e d  to s y s t e m a t i c a l l y  d e v e l o p  c o m m o n  

p o s i t i o n s  a n d  to a b s t a i n  f r o m  any i n d i v i d u a l  p o l i t i c a l  a c 

t i o n  u n l e s s  a c o m m o n  p o s i t i o n  is r e a c h e d  w h i c h  they ca n  th e n  

s u p p o r t  (20). O u t s i d e  of o b l i g a t o r y  Hc o m m o n  EPC p o l i c y "  

a r e a s ,  the e s t a b l i s h i n g  of c o m m o n  p o s i t i o n s  s h o u l d  c o n t i n u e  

t o  be f a c u l t a t i v e .

A . 18. The r ule s h o u l d  be e s t a b l i s h e d  t h a t  M e m b e r  S t a t e s  h ave to 

a b s t a i n  f r o m  any f o r e i g n  an d  s e c u r i t y  p o l i c y  a c t i o n  w h i c h  

c o n f l i c t s  w i t h  c o m m o n  p o s i t i o n s  a g r e e d  on i n s i d e  or o u t s i d e  

of " c o m m o n  EPC p o l i c y "  a r e a s .  In t h i s  c o n t e x t ,  1t s h o u l d  be 

l aid down, 1n p a r t i c u l a r ,  t h a t  t h o s e  of the T w e l v e  w h i c h  in 

i n t e r n a t i o n a l  o r g a n i z a t i o n  c a n n o t  v ote in l ine w i t h  a c o m 

m o n  p o s i t i o n  a g r e e d  on in EPC h a v e  t h e  o b l i g a t i o n  to ab- 

s t a i n  (21).

A . 19. T h e  r u l e  of c o n s e n s u s  in E P C  s h o u l d  be r e p l a c e d  by t h a t  of 

g e n e r a l i z e d  v o t i n g .  T h e  F o r e i g n  M i n i s t e r s  or th e  E u r o p e a n  

C o u n c i l  s h o u l d  d e t e r m i n e  t h e  " c o m m o n  EPC p o l i c y "  a r e a s  in 

w h i c h  m a j o r i t y  v o t i n g  ( t w o - t h 1 r d s  m a j o r i t y )  ma y  be a p p l i e d .  

In all o t h e r  a r e a s  u n a n i m i t y  s h o u l d  b a  r e q u i r e d  (22).

A . 20. The s c o p e  of EPC s h o u l d  be e x t e n d e d  e x p l i c i t l y  so as to i n 

c l u d e  m i l i t a r y  a s p e c t s  of s e c u r i t y  (23).

A . 21. The p o s s i b i l i t y  of h o l d i n g  EPC M i n i s t e r i a l  M e e t i n g s  r e g r o u 

p i n g  t h e  M i n i s t e r s  of D e f e n c e  ( a l o n e  or t o g e t h e r  w i t h  F o 

r e i g n  M i n i s t e r s )  s h o u l d  be I n t r o d u c e d .

A . 22. Th e  EPC S e c r e t a r i a t  s h o u l d  be f o r m a l l y  I n t e g r a t e d  I n t o  the

G e n e r a l  S e c r e t a r i a t  of t h e  C o u n c i l ,  w i t h o u t  p r e j u d i c e  to its 

d i r e c t  s u b o r d i n a t i o n  t o  t h e  P r e s i d e n c y  a n d  t o  Its s p e c i f i c  

f u n c t i o n s  1n th e  EPC s y s t e m  (24).

(Reforms more specifically related to the EPC system)



A . 23. The EPC S e c r e t a r i a t  s h o u l d  be e n l a r g e d  f r o m  five to twelve 

desk o f f i c e r s  (one desk o f f i c e r  d e l e g a t e d  by e ach of the 

T we l v e )  so to be a b l e  to c ope w i t h  Its s t e a d i l y  i n c r e a s i n g  

o r g a n i z a t i o n a l  tasks. It shou l d  a l s o  be e n l a r g e d  w ith one 

d e s k - o f f l e e r  a p p o i n t e d  by the C o m m i s s i o n  wh o s e  task would 

be, to e n s u r e  p e r m a n e n t  l i a i s o n  b e t w e e n  the S e c r e t a r i a t  and 

t he C o m m i s s i o n  (25).

A . 24. The f u n c t i o n a l  c o s t s  of the EPC S e c r e t a r i a t  and of EPC m e e 

t i n g s  and c o n t a c t s  w i t h  t h i r d  s t a t e s  s h ould be i n t e g r a t e d  

i n t o  the C o m m u n i t y  b u d g e t  in f o r m  of a s e p a r a t e  b u d g e t  l i 

ne (26).
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S E C O N D  G R O U P  OF R E F O R M S

( R e f o r m s  m o r e  s p e c i f i c a l l y  r e l a t e d  to E C / E P C  c o h e r e n c e )

B.l. Th e  o b l i g a t i o n  of the C o m m i s s i o n  a n d  of the P r e s i d e n c y  to 

e n s u r e  c o n s i s t e n c y  of EC an d  EPC p o l i c i e s  s h o u l d  co m e  

w i t h i n  the r e a l m  of j u r i s d i c t i o n  of the ECJ (27).

B.2. In c a s e  the EP, a c t i n g  by an a b s o l u t e  m a j o r i t y  of its c o m p o 

ne n t  m e m b e r s ,  a d o p t s  a r e s o l u t i o n  on a s p e c i f i c  is s u e  f a l 

l ing w i t h i n  the s p h e r e  of f o r e i g n  a n d  s e c u r i t y  a f f a i r s ,  the 

C o m m i s s i o n  s h o u l d  h ave t h e  o b l i g a t i o n  to I n t r o d u c e  p r o p o s a l s  

in E P C  w h i c h  c o r r e s p o n d  to th e  vi e w s  e x p r e s s e d  by the EP.

T h «  C o m m i s s i o n  s h o u l d  r e p o r t  t o  th e  EP on the c o n t e n t  a n d  on 

t h *  e f f e c t  g i v e n  to t h e s e  p r o p o s a l s .  T h i s  o b l i g a t i o n  s h o u l d  

c o m p l e m e n t  t h e  o b l i g a t i o n  of th e  P r e s i d e n c y  i n t r o d u c e d  by 

r e f o r m  A . 7.

B.3. T h e  EPC C o l l o q u i e s  w i t h  t h e  EP's P o l i t i c a l  A f f a i r s  C o m m i t 

t e e s  s h o u l d  be a t t e n d e d  not o n l y  by the P r e s 1 d e n t - 1 n - 0 f f i c e  

of EPC, b u t  a l s o  by t h e  M e m b e r  of t h e  C o m m i s s i o n  r e s p o n s i b l e  

fo r  e x t e r n a l  r e l a t i o n s  (28).



B.4. The d e v e l o p m e n t  p o l i c i e s  of the C o m m u n i t y  and of the M e m b e r  

S t a t e s  s h o u l d  be c o o r d i n a t e d  in c o m m o n  a c t i o n  p r o g r a m m e s .

The scope of t h e s e  c o m m o n  a c t i o n  p r o g r a m m e s  and the f o r m  of 

th e i r  i m p l e m e n t a t i o n  s h o u l d  be d e c i d e d  by the Council a c t i n g  

by q u a l i f i e d  m a j o r i t y  on a p r o p o s a l  of the C o m m i s s i o n  (29).

B.5. The C o m m u n i t y  s h o u l d  t a k e  the p l a c e  of M e m b e r  S t a t e s  1n all 

m u l t i l a t e r a l  n e g o t i a t i o n s  and i n t e r n a t i o n a l  f ora w h o s e  s u b 

j e c t - m a t t e r s  fall p r e d o m i n a n t l y  w i t h i n  the s p h e r e  of e x c l u 

si v e  C o m m u n i t y  c o m p e t e n c e .  The M e m b e r  S t a t e s  s h o u l d  be o b l i 

ge d  to e n s u r e  t h i s  on r e q u e s t  by the C o m m i s s i o n .  The Council 

or a M e m b e r  S t a t e  ma y  o b t a i n  b e f o r e h a n d  the o p i n i o n  of the 

ECJ as t o  w h e t h e r  the r e q u e s t  of t h e  C o m m i s s i o n  is c o m p a t i 

b l e  w i t h  the s c o p e  of C o m m u n i t y  c o m p e t e n c e s .  W h e r e  the o p i 

n i o n  of the ECJ is a d v e r s e ,  the C o m m i s s i o n ' s  r e q u e s t  s h o u l d  

h a v e  no legal e f f e c t  (30).

B.6. In c a s e  the EP, a c t i n g  by an a b s o l u t e  m a j o r i t y  of its c o m p o 

nent m e m b e r s ,  a d o p t s  a r e s o l u t i o n  on e n v i s a g e d  n e g o t i a t i o n s  

w i t h  t h i r d  c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s  b e f o r e  

t h e s e  n e g o t i a t i o n s  h ave s t a r t e d ,  t h e  C o m m i s s i o n  s h o u l d  be 

o b l i g e d  t o  t a k e  t his r e s o l u t i o n  i n t o  a c c o u n t  d u r i n g  in the 

d r a f t  n e g o t i a t i n g  d i r e c t i v e s .  At the i s s u e  of n e g o t i a t i o n s  

b e f o r e  form a l  c o n s u l t a t i o n  of th e  EP, th e  C o m m i s s i o n  s h o u l d  

r e p o r t  t o  t h e  a p p r o p r i a t e  C o m m i t t e e s  of th e  EP on ho w  it has 

c o m p l i e d  w i t h  t h i s  o b l i g a t i o n  (31).

( R e f o r m *  m o r e  s p e c i f i c a l l y  r e l a t e d  t o  th e  EPC s y s t e m )

B.7. In t h a  s p h e r e  of f o r e i g n  a f f a i r s  f a l l i n g  o u t s i d e  t h e  s c o p e

of t h e  EC T r e a t i e s ,  t h e  E u r o p e a n  C o u n c i l ,  n o w  a c t i n g  by 

t w o - t h i r d s  m a j o r i t y  o n  a p r o p o s a l  of t h a  P r e s i d e n c y ,  a 

M e m b e r  S t a t e  o r  t h e  C o m m i s s i o n ,  s h o u l d  c o n t i n u e  t o  p r o g r e s 

s i v e l y  d e f i n e  a r e a s  of " c o m m o n  EPC p o l i c i e s "  (see p r e v i o u s  

p h a s e ,  A . 18.).

B.8. M a j o r i t y  v o t i n g  in EPC ( t w o - t h i r d s  m a j o r i t y )  s h o u l d  b e  e x 

t e n d e d  t o  all I s s u e s  of f o r e i g n  a f f a i r s ,  w i t h  th a  e x c e p t i o n
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of m i l i t a r y  a s p e c t s  of s e c u r i t y  (see p r e v i o u s  phase, A . 19.)*

B.9. EPC M i n i s t e r i a l  M e e t i n g s  r e g r o u p i n g  the M i n i s t e r s  of D e f e n c e  

s h o u l d  b e c o m e  r e g u l a r  (see p r e v i o u s  phase, A . 21.).

T H I R D  G R O U P  OF R E F O R M S  (PHASE C)

( R e f o r m s  m o r e  s p e c i f i c a l l y  r e l a t e d  to E C /EPC c o h e r e n c e )

C.1. The C o m m i s s i o n  s h o u l d  be g r a n t e d  a ri g h t  of v e t o  in EPC in 

o r d e r  to e n a b l e  1t to b l o c k  d e c i s i o n s  of the M e m b e r  S t a t e s  

it j u d g e s  to be c o n t r a r y  to t h e  C o m m u n i t y ' s  i n t e r e s t  (32).

C.2. The C o m m i s s i o n  s h o u l d  be o b l i g e d  to m a k e  use of its r i g h t

of v e t o  In EPC (see C.1.) if a p o s i t i o n  t a k e n  by the M e m b e r  

S t a t e s  in EPC c o n t r a d i c t s  a r e s o l u t i o n  a d o p t e d  by the EP by 

an a b s o l u t e  m a j o r i t y  of its c o m p o n e n t  m e m b e r s  (33).

C.3. The d i p l o m a t i c  r e p r e s e n t a t i o n  of c o m m o n  EPC p o s i t i o n s  in 

t h i r d  c o u n t r i e s  and w i t h i n  the f r a m e w o r k  of i n t e r n a t i o n a l  

o r g a n i z a t i o n s  s h o u l d  be e n s u r e d  j o i n t l y  by the P r e s i d e n c y  

a n d  the C o m m i s s i o n  ( " b i c e p h a l o u s  r e p r e s e n t a t i o n " ) w i t h o u t  

p r e j u d i c e  to t h e  C o m m i s s i o n ' s  e x c l u s i v e  r i g h t  to r e p r e s e n t  

t h e  EC In r e s p e c t  of all m a t t e r s  f a l l i n g  w i t h i n  e x c l u s i v e  

EC c o m p e t e n c e  (see r e f o r m  s u g g e s t i o n  A . 15.). In i n t e r n a 

t i onal o r g a n i z a t i o n s  in w h i c h  c o m m o n  EPC p o s i t i o n s  c a n  be 

b a  r e p r e s e n t e d  n e i t h e r  by th e  C o m m i s s i o n  nor by th e  M e m b e r  

S t a t a  h o l d i n g  th e  P r e s i d e n c y ,  o n a  of t h e  M e m b e r  S t a t e ( s )  

p a r t i c i p a t i n g  s h o u l d  be m a n d a t e d  by t h e  Co u n c i l  t o  r e p r e 

s e n t  c o m m o n  EPC p o s i t i o n s  (34).

C.4. T h e  T r e a t y  p r o v i s i o n s  r e l a t i n g  t o  EPC s h o u l d  c o m a  e n t i r e l y  

w i t h i n  t h e  j u r i s d i c t i o n  of t h e  ECJ. A r t i c l e  31 S E A  s h o u l d  

be a m a n d a d  a c c o r d i n g l y .

C .5. A n y  d i s t i n c t i o n  b e t w e e n  C o u n c i l  a n d  EPC M i n i s t e r i a l  M e e 

t i n g s  s h o u l d  b e  a b o l i s h e d .  R e g u l a r  " F o r e i g n  A f f a i r s  C o u n 

c i l s "  ( r e g r o u p i n g  t h e  F o r e i g n  M i n i s t e r s )  a n d  " S e c u r i t y  A f 

f a i r s  C o u n c i l s "  ( r e g r o u p i n g  t h a  D e f e n s e  M i n i s t e r s )  s h o u l d



be e s t a b l i s h e d .

C.6. Th e  e x t e r n a l  p o l i c i e s  of the EC and the "co m m o n  EPC p o l i 

c i e s "  s h o u l d  o f f i c i a l l y  b e c o m e  p art of the " c o m m o n  f o r e i g n  

a n d  s e c u r i t y  p o l i c y " .  In o f f i c i a l  d e c l a r a t i o n s  any d i s 

t i n c t i o n  b e t w e e n  EC and EPC p o l i c i e s  s h o u l d  be a b o l i s h e d .

C.7. The h a l f - y e a r l y  EPC p r o g r a m m e  and EPC p r o g r e s s  r e p o r t  to 

the EP s h o u l d  be e x t e n d e d  to " c o m m o n  f o r e i g n  and s e c u r i t y  

p o l i c y "  in gen e r a l  a n d  p r e s e n t e d  j o i n t l y  by the C o m m i s s i o n  

a n d  the P r e s i d e n c y .  The same s h o u l d  a p p l y  to the h a l f - y e a r 

ly r e p o r t  on the a c t i o n  t a k e n  o n  EP r e s o l u t i o n s  (see A . 7.). 

Each of t h e s e  r e p o r t s  s h o u l d  be s u b j e c t  of a v ote of the EP. 

In c a s e  of a n e g a t i v e  vote, th e  EP s h o u l d  a d o p t  a r e s o l u t i o n  

s t a t i n g  the r e a s o n s  for its vote. T h i s  r e s o l u t i o n  s h o u l d  be 

f o r w a r d e d  t o  the n a t i o n a l  P a r l i a m e n t s .  If t h e  r e s o l u t i o n  is 

a d o p t e d  by an a b s o l u t e  m a j o r i t y  of the c o m p o n e n t  m e m b e r s  of 

t h e  EP, it s h o u l d  g i v e  rise to the C o m m i s s i o n ' s  o b l i g a t i o n  

m e n t i o n e d  u n d e r  C.2. The EP s h o u l d  be c o n s u l t e d  b e f o r e  s i 

g n a t u r e  on all i n t e r n a t i o n a l  a g r e e m e n t s  r e l a t i n g  to " c o m m o n  

f o r e i g n  and s e c u r i t y  p o l i c y "  w i t h o u t  p r e j u d i c e  t o  its s p e c i 

fi c  p o w e r s  of r a t i f i c a t i o n  in the EC s y s t e m  (see C . 1 1 . ) .

C.8. It s h o u l d  be laid d o w n  t hat in c a s e s  in w h i c h  e s s e n t i a l  n a 

t i onal i n t e r e s t s  a r e  i n v o l v e d .  M e m b e r  S t a t e s  may t a k e  n a t i o 

nal m e a s u r e s  in a r e a s  of " c o m m o n  f o r e i g n  a n d  s e c u r i t y  p o l i 

cy "  o n l y  a f t e r  h a v i n g  r e c e i v e d  the a p p r o v a l  of a t w o - t h i r d s  

m a j o r i t y  of the m e m b e r s  of the C o u n c i l .  A r t i c l e s  223 a n d  224 

E E C  T r e a t y  s h o u l d  be a m e n d e d  a c c o r d i n g l y  (35).

C.9. T h e  EPC S e c r e t a r i a t  s h o u l d  be t r a n s f o r m e d  i n t o  a " C o m m o n  

F o r e i g n  a n d  S e c u r i t y  P o l i c y  S e c r e t a r i a t "  I n s i d e  t h e  G e n e 

ral S e c r e t a r i a t  of th e  C o u n c i l .  It s h o u l d  be e n l a r g e d  by a 

n u m b e r  o f  C o m m i s s i o n  o f f i c i a l s  s p e c i a l i z e d  on EC e x t e r n a l  

r e l a t i o n s .  Its m a i n  f u n c t i o n s  s h o u l d  be t o  p r e p a r e  th e  f i r s t  

d r a f t s  of all d e c l a r a t i o n s  on " c o m m o n  f o r e i g n  a n d  s e c u r i t y  

p o l i c y "  a n d  t o  e n s u r e  o r g a n i z a t i o n a l  c o o r d i n a t i o n  b e t w e e n  

t h e  C o m m i s s i o n  a n d  t h e  n a t i o n a l  F o r e i g n  a n d  D e f e n c e  M i n i s 

t r i e s .
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C.10. By a m e n d m e n t  of the EC T r e a t i e s ,  the C o m m u n i t y  should be 

g r a n t e d  e x c l u s i v e  c o m p e t e n c e  in the sphere of d e v e l o p m e n t  

p o l i c y  ( c o m p a r e  p r e v i o u s  p hases, A . 2. and B.4.).

C.11. The EP's right to g i v e  its a s s e n t  shou l d  be e x t e n d e d  to all 

i n t e r n a t i o n a l  a g r e e m e n t s  the EP judg e s  to be 'significant' 

and to the b a s i c  rules of a u t o n o m o u s  C o m m u n i t y  m e a s u r e s  in 

the s p h e r e  of exter n a l  r e l a t i o n s  (comp a r e  first phase,

A. 13 . ) .

C.12. If w i t h i n  a p e r i o d  of one m o n t h  a f t e r  the s u b m i s s i o n  of a 

C o m m i s s i o n  propo s a l  r e l a t i n g  to n e g o t i a t i o n s  w i t h  t h ird 

c o u n t r i e s  or i n t e r n a t i o n a l  o r g a n i z a t i o n s  the Council has not 

r e j e c t e d  t h e s e  d i r e c t i v e s ,  a c t i n g  by q u a l i f i e d  m a j o r i t y ,  the 

C o m m i s s i o n  s h o u l d  be a u t h o r i z e d  to o p e n  th e s e  n e g o t i a t i o n s  

on the b a s i s  of the d r a f t  n e g o t i a t i n g  d i r e c t i v e s  it has 

s u b m i t t e d  to the C o u n c i l .  The same rule s h o u l d  a p p l y  in c a s e  

the C o m m i s s i o n  s u b m i t s  a p r o p o s a l  on new n e g o t i a t i n g  d i r e c 

t i v e s  d u r i n g  the n e g o t i a t i o n s  (36).

C.13. The C o m m i s s i o n  s h o u l d  be g r a n t e d  t h e  right to c o n c l u d e

a g r e e m e n t s  a f t e r  a p p r o v a l  by the EP ( a s sent), if the C o u ncil 

w i t h i n  one m o n t h  a f t e r  the EP's a s s e n t  has not u n a n i m o u s l y  

r e j e c t e d  a C o m m i s s i o n  p r o p o s a l  to c o n c l u d e  th e  a g r e e m e n t .

( R e f o r m s  m o r e  s p e c i f i c a l l y  r e l a t e d  t o  the EPC s y s tem)

C .14. In t h e  s p h e r e  of f o r e i g n  a f f a i r s  f a l l i n g  o u t s i d e  th e  s c o 

p e  of th e  EC T r e a t i e s  t h e  E u r o p e a n  C o u n c i l ,  a c t i n g  u n a n i 

m o u s l y  o n  a p r o p o s a l  of th e  P r e s i d e n c y ,  or an y  M e m b e r  S t a t e  

or t h e  C o m m i s s i o n ,  shall d e f i n e  t h e  a r e a s  of f o r e i g n  a n d  s e 

c u r i t y  p o l i c y  w h i c h  still fall o u t s i d e  of the s p h e r e  of 

" c o m m o n  EPC p o l i c i e s " .  In all o t h e r  a r e a s  t h e  r u l e s  of " c o m 

m o n  EPC p o l i c i e s "  (see A . 17.) s h o u l d  ap p l y .

C.15. M a j o r i t y  v o t i n g  1n EPC ( t w o - t h i r d s  m a j o r i t y )  s h o u l d  a l s o  be 

e x t e n d e d  t o  m i l i t a r y  a s p e c t s  of s e c u r i t y ,  w i t h  the e x c e p t i o n  

of th e  use of m i l i t a r y  i n s t r u m e n t s ,  w h i c h  w o u l d  c o n s t i t u t e
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(Reforms more specifically related to the EC system)



the last r e s e r v e  of national f o r e i g n  a f f a i r s  p o w e r  e x e m p t e d  

f r o m  the d i s c i p l i n e  of " c o m m o n  f o r e i g n  and s e c u r i t y  po l i c y " .

267



N O T E S





269
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D e l e g a t i o n s  of the S e c r e t a r i a t  G eneral of the EP on 25 May 
1990 in L u x e m b o u r g .

(150) See the still va l i d  d e s c r i p t i o n  of the role of R a p p o r t e u r s  
in the EP's " F o r e i g n  A f f a i r s  C o m m i t t e e s "  in We i l e r ,  The E u 
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(91) The EP's d e m a n d s  for a c l o s e r  i n v o l v m e n t  in EPC have found 
their c l e a r e s t  e x p r e s s i o n  in the Lady Elies Report on P o l i t i 
cal C o o p e r a t i o n  of 1981 (EP Doc. 1-335/81). On the a t t i t u d e  
taken by the EP t o w a r d s  EPC see Reich, La c o n t r i b u t i o n  du 
P a r l e m e n t  e u r o p é e n ,  pp. 4 6 3-465.

(92) See Part II, point 10, of the C o p e n h a g e n  Report (Bull. EC 
9-1973, p. 20), point 11 of the L o n d o n  Report (Bull. EC 
S u p p l . 3-1981, pp. 16-17) and p o i n t s  2.3.1.-4. of the Solemn 
D e c l a r a t i o n  on E u r o p e a n  Union.

(93) A r t i c l e  30(4) SEA: "The H i g h  C o n t r a c t i n g  Pa r t i e s  shall ens u r e  
that the E u r o p e a n  P a r l i a m e n t  is c l o s e l y  a s s o c i a t e d  w ith E u r o 
p e a n  Political C o o p e r a t i o n .  To that end the P r e s i d e n c y  shall 
r e g u l a r l y  i n f o r m  the E u r o p e a n  P a r l i a m e n t  of the f o r e i g n  p o l i 
cy i s sues w h i c h  are b e i n g  e x a m i n e d  w i t h i n  the f r a m e w o r k  of 
Political C o o p e r a t i o n  and shall e n s u r e  that the views of the 
E u r o p e a n  P a r l i a m e n t  are d uly t a k e n  into a c c o u n t . " .

(94) EPC B u l l e t i n ,  Doc. 8 6 / 0 9 0  (pp. 108-109).
(95) Point 1.2. of the M i n i s t e r i a l  D e c i s i o n  (see note 94).
(96) See, for examp l e ,  EPC B u l l e t i n ,  Doc. 8 8 /025 ( P r o g r a m m e  Speech 

of the G e r m a n  P r e s i d e n c y  of 1988), EPC B u l l e t i n ,  Doc. 88/168 
( B a l a n c e  S p e e c h  of the G e r m a n  P r e s i d e n c y  of 1988), and EPC 
B u l l e t i n  8 9 / 0 1 2  ( P r o g r a m m e  S p e e c h  of the Sp a n i s h  P r e s i d e n c y  
of 1989).

(97) I n t e r v i e w  w i t h  W i l h e l m  Späth, A u s w ä r t i g e s  Amt, t h e n  desk o f 
fi c e r  of the EPC S e c r e t a r i a t ,  on 9 S e p t e m b e r  1987 ( B russels).

(98) Point 1.3. of the M i n i s t e r i a l  D e c i s i o n  (see note 94).
(99) See, for i n s t a n c e ,  EPC B u l l e t i n ,  Doc. 87/4 9 8  (Report of

1987), and Doc. 8 8 / 4 9 9  (Re p o r t  of 1988).
(100) Point 1.4. of the M i n i s t e r i a l  D e c i s i o n  (see note 94).
(101) At the C o l l o q u y  of 22 F e b r u a r y  1990, for i n s tance, the Pre- 

s i d e n t - i n - O f f i c e , Irish F o r e i g n  M i n i s t e r  C o l l i n s ,  m ade s t a 
t e m e n t s  on the f o l l o w i n g  t o p ics:
- the p o l i t i c a l  s i t u a t i o n  in th e  c o u n t r i e s  of Central and 
E a s t e r n  E u r o p e  and t h e i r  d e v e l o p m e n t  p r o s p e c t s ,  w i t h  p a r t i 
c u l a r  r e f e r e n c e  to t r e n d s  in r e l a t i o n s  b e t w e e n  t h e s e  c o u n 
t r i e s  and the C o m m u n i t y ,
- the p o s i t i o n  of the T w e l v e  r e g a r d i n g  the p r i n c i p l e  of not 
r e s o r t i n g  to a r m e d  i n t e r v e n t i o n  in i n t e r n a t i o n a l  aff a i r s ,  
w i t h  p a r t i c u l a r  r e f e r e n c e  to the a c t i o n  t a k e n  by the G o 
v e r n m e n t  of the U n i t e d  S t a t e s  in Panama,
- the p o l i t i c a l  s i t u a t i o n  in C a m b o d i a .
( M i n u t e s  of the P o l itical A f f a i r s  C o m m i t t e e  m e e t i n g  of 21-23 
F e b r u a r y  1990, PE 139.386 ( u n p u b l i s h e d ) ,  p . 5.).

(102) I n t e r v i e w s ,  w i t h  L uis P l a n a s  P u c h a d e s ,  MEP, f o r m e r  V i c e - P r e -  
s i d e n t  of t h e  Pol i t i c a l  A f f a i r s  C o m m i t t e e ,  on 30 May 1990
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(Brussels), and with Thomas Grunert, General Secr e t a r i a t  of 
the Europ e a n  Parliament, on 20 June 1990 (Luxembourg). See 
a lso the critical c o m m e n t s  on the C o l l o q u i e s  in the Planas 
Pucha d e s  Report on the role of the EP in the field of f o 
reign p o licy in the co n t e x t  of the SEA, PE Doc. A 2-86/98 
(25 May 1988) , p. 15.

(103) I n t e r v i e w  with Philippe V e n t u j o l , D e p u t y  Head of the S e 
c r e t a r i a t  of the Political Affairs Committee, on 25 June
1990 (Luxembourg).

(104) Point 1.5. of the Ministerial D e c i s i o n  (see note 94).
(105) PE 132.223, p. 3 (unpublished).
(106) Letter f r o m  Mr. Fer n a n d e z  Ordonez, P r e s i d e n t - 1 n - O f f i c e  of 

EPC, to Mr. Ercini, C h a i r m a n  of the Political A f f a i r s  C o m 
mittee, of 2 February 1989 (PE 130.224, unpubl i s h e d ) .

(107) I n t e r v i e w  with Luis Planas Puchades, MEP, former V i c e - P r e 
sident of the Political A f f a i r s  Commi t t e e ,  on 30 May 1990
( B r u s s e l s ) .

(108) Point 1.6. of the Ministerial D e c i s i o n  (see note 94).
(109) I n t e r v i e w s  w ith several m e m b e r s  of the EPC S e c r e t a r i a t  from 

1987 to 1991.
(110) In 1976, the then P r e s i d e n t - i n - O f f i c e ,  Mr. Thorn, has made 

clear in a letter to the P r e s i d e n t  of the EP that c e r t a i n  
q u e s t i o n s  (commonly c a l l e d  "un f r i e n d l y  q u e s t i o n s " )  w o u l d  
not be a n s w e r e d  by the Presidency. See Grauls, Die B e z i e 
h u ngen zwisc h e n  der E u r o p ä i s c h e n  P o l i t i s c h e n  Z u s a m m e n a r b e i t , 
p p . 110-111.

(111) In an oral answ e r  to an Oral P a r l i a m e n t a r y  Q u e s t i o n  of MEP
E ph r e m i d i s ,  for instance, Ms. A d a m - S c h w a e t z e r , G e r m a n  Pre- 
s i d e n t - i n - O f f ice, on 14 June 1988 a d m i t t e d  that there were 
" d i f f e r e n c e s  of opini o n "  among the Twelve on the a d o p t i o n  
of m e a s u r e s  a g a i n s t  South Africa. See EPC B u l letin, Doc. 
88/1 5 2  (p. 164).

(112) Point 1.8. of the Ministerial D e c i s i o n  (see note 94).
(113) I n t e r v i e w s  with W i l h e l m  Späth, A u s w ä r t i g e s  Amt, then desk 

o f f i c e r  in the EPC S e c r e t a r i a t ,  on 8 D e c e m b e r  1988 ( B r u s 
sels), and with T h omas Grunert, General S e c r e t a r i a t  of 
the E u r o p e a n  P a r l iament, on 20 J u n e  1990 ( L u x e m b o u r g ) .

(114) L e tter f r o m  Mr. F e r n a n d e z  Ordonez, P r e s i d e n t - i n - O f f i c e  , 
t o  Mr. Ercini, C h a i r m a n  of the Political A f f a i r s  C o m m i t 
tee,- of 2 F e b r u a r y  1989 (PE 130.224, u n p u b l i s h e d ) .

(115) p r  132.223, p. 3 (unpubli s h e d ) .
(116) I n t e r v i e w  w ith Luis Planas P u chades, MEP, former V i c e - P r e -

s l d e n t  of the Political A f f a i r s  C o m m i t t e e ,  on 30 May 1990
( B r u s s e l s ) .

(117) See, for instance, EPC B u l l e t i n ,  Docs. 87/517, 88/214 and 
88/522.

(118) EPC B u l l e t i n ,  Doc. 87/321 (p. 103). See a l s o  the a n s w e r  to 
the Oral Q u e s t i o n  of MEP V a n d e m e u l e n b r o u c k e  of 28 O c t o b e r
1987, EPC B u l l e t i n ,  Doc. 8 7 / 4 2 5  (p. 205).

(119) EPC B u l l e t i n ,  Doc. 8 6 / 0 9 0  (p. 109).
(120) I n t e r v i e w  w i t h  P h i l i p p e  V e n t u j o l ,  D e p u t y  H e a d  of the S e 

c r e t a r i a t  of the Political A f f a i r s  C o m m i t t e e ,  on 25 June
1990 ( L u x e m b o u r g ) .

(121) See, for I n s tance, the " O b s e r v a t i o n s "  of th e  P r e s i d e n c y  on 
on the R e s o l u t i o n  on the s e c u r i t y  of W e s t e r n  E u r o p e  f o r w a r 
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ded on 25 April 1989 (PE 132.224) and those on the R e s o l u 
tion on E u r o p e a n  arms expo r t  f o r w a r d e d  on 21 J une 1989 (PE 
132.473). Both R e s o l u t i o n s  were a d o p t e d  by the EP on 14 
Ma r c h  1989.

(122) I n t e r v i e w  w ith Luis Plan a s  Puchades, MEP, former V i c e - P r e 
sident of the Political A f f a i r s  C o m m i t t e e ,  on 30 May 1990 
( B r u s s e l s ) .

(123) OJ ( 1989), L 50/1.
(124) See A g e n c e  Europe, No. 5191 (10 F e b r u a r y  1990), p. 8, and

the EPC d e c l a r a t i o n s  of 20 and 31 Jan u a r y  1990 on the I s 
rael ian s e t t l e m e n t  pl a n s  in the O c c u p i e d  T e r r i t o r i e s  (Bull. 
EC 1/2-1990, p o i n t s  1.3.13. and 1.3.3.).

(125) See the list of its r e s p o n s i b i l i t i e s  in Annex VI, part I, of
the R P E P .

(126) S c h e m a t i c  C o m p e n d i u m  of Political A f f a i r s  C o m m i t t e e  A c t i v i t y  
f r o m  July 1984 to J u n e  1989, PE 130.457/fin. (unp u b l i s h e d ) ,  
pp. 13-14.

(127) I n t e r v i e w  w ith T h o m a s  G r u n e r t ,  General S e c r e t a r i a t  of 
the E u r o p e a n  P a r l i a m e n t ,  on 20 J u n e  1990 (Luxem b o u r g ) .

(128) I n t e r v i e w s ,  with Luis Plan a s  P u chades, MEP, f o r m e r  V i c e - P r e -  
sident of the Political A f f a i r s  C o m m i t t e e ,  on 30 May 1990 
( B r u s s e l s ) ,  and w ith T h o m a s  G r u n e r t ,  General S e c r e t a r i a t  of 
the E u r o p e a n  P a r l i a m e n t ,  on 20 J une 1990 (Luxem b o u r g ) .

(129) In N o v e m b e r  1989, for i n stance, the C h a i r m a n  of the C o m m i t 
tee, Mr. Goria, or the C o m m i t t e e  in Pl e n a r y  had ta l k s  with 
the A m b a s s a d o r s  of the A r a b  League, I ndonesia, Libya, N o r 
way, Tunis i a ,  the U n ited A r a b  E m i rates, the U n i t e d  States 
and the PLO r e p r e s e n t a t i v e  Armali (PE 136.495 ( u n p u b l i s h e d ) ,  
p. 4). In the f o l l o w i n g  month, the C h a i r m a n  had m e e t i n g s  the 
A m b a s s a d o r s  of Israel, the Sovi e t  Union and Y o u g o s l a v i e  and, 
on 19 D e c e m b e r ,  with Sovi e t  F o r e i g n  M i n i s t e r  S h e v a r d n a d z e  
(PE 137.196 ( u n p u b l i s h e d ,  p. 3). - It s h ould be noted that 
m e m b e r s  of the C o m m i t t e e  are a l s o  r e g u l a r l y  a p p o i n t e d  to in- 
terparl i a m e n t a r y  d e l e g a t i o n s  (see s u b - c h a p t e r  2.3.).

(130) A s i m i l a r  c o n c l u s i o n  was r e a c h e d  in a study of the DG R e 
s e a r c h  of the General S e c r e t a r i a t  of the EP e s t a b l i s h e d  in
1988. See P a r l e m e n t  Eur o p é e n ,  L ' i m p a c t  du P a r l e m e n t ,  p. 33. 
See a l s o  P o t t e r i n g ,  P e r s p e k t i v e n  fur e ine g e m e i n s c h a f t l i c h e  
Aufien- und S i c h e r h e i t s p o l i t i k  der EG, pp. 342-343.

(131) T h i s  is seen as an a d v a n t a g e  in B ieber, D e m o c r a t i c  c o ntrol, 
p. 169.
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Part V

(1) See point 2 of the Presi d e n c y  C o n c l u s i o n s  of the European 
Council in Agence Europe, No. 5393 (16 D e c e m b e r  1990), pp.
6-7 .

(2) See Annex I of the C o n c l u s i o n s  of the D u b l i n  Europ e a n  Council 
of June 1990 (Bull. EC 6-1990, point 1.35, pp. 16-17) and the 
"Outcome of the Pro c e e d i n g s  of the Personal R e p r e s e n t a t i v e s  
of the M i n i s t e r s  for Foreign A f f a i r s  on the S ubject of P o l i 
tical Union", Council Doc. 10356/90, pp. 14-18. The latter 
d o c u m e n t  was ad o p t e d  on 4 D e c e m b e r  1990 by the F oreign M i n i s 
ters as their Report to the Europ e a n  Council on the subject 
of Political Union (see Bull. EC 12-1990, point 1.1.2. and 
A g ence Europe, No. 5384 (5 D e c e m b e r  1990), pp. 3-4). H e r e i n 
after this d o c u m e n t  will t h e r e f o r e  be refer r e d  to as "Report 
of Fo r e i g n  Minis t e r s " .

(3) The latter de f i c i t  is p a r t i c u l a r l y  s t r e s s e d  in F r o m e n t - M e u r i - 
ce/Lud l o w ,  T o w a r d s  a Europ e a n  Fo r e i g n  Policy, p. 18. See also 
s u b - c h a p t e r  2.3.

(4) The C o m m i s s i o n  has been r e a l i s t i c  e n o u g h  not to c l a i m  an ex* 
e l u s i v e  right of i n i t i a t i v e  in the sphere of a f u ture c o m m o n  
f o r e i g n  policy. See " C o m m i s s i o n  O p i n i o n  of 21 O c t o b e r  1990 
on the Proposal for A m e n d m e n t  of the Treaty E s t a b l i s h i n g  the 
Europ e a n  E c o n o m i c  C o m m u n i t y  with a V i e w  to Political Union", 
C O M (90)600 f i n a l , p. 5.

(5) The C o m m i s s i o n  would p r o b a b l y  a c cept such t e m p o r a r y  s e c o n d 
m e n t s  as an i n t e r m e d i a r y  solution. I n t e r v i e w  with C a r l o  T r o 
jan, D e p u t y  Se c r e t a r y  General of the C o m m i s s i o n ,  on 18 J a 
nuary 1991 (Florence).

(6) The C o m m i s s i o n  has s u g g e s t e d  to r e o r g a n i z e  the C O R E P E R  so 
that it could be a p p r i s e d  of f oreign p o l i c y  m a t t e r s  b e f o r e  
the M i n i s t e r s  take a decision. See C o m m i s s i o n  O p i n i o n  of 21 
O c t o b e r  1990 ( C O M ( 9 0 ) 6 0 0  final), p. 6. We think that a mere 
i n f o r m a t i o n  of the C O R E P E R  ab o u t  EPC m a t t e r s  w o u l d  be i n s u f 
ficient.

(7) The need of some kind of repo r t  to the EP on a c t i o n  ta k e n  by 
EPC on EP r e s o l u t i o n s  and o p i n i o n s  has b e e n  p a r t i c u l a r l y  e m 
p h a s i z e d  in the Plan a s  P u c h a d a s  Repo r t  on the role of the EP 
in the f i e l d  of f o r e i g n  policy, PE Doc. A 2 - 8 8 / 8 8  (25 May
1988), p. 16. The p r e s e n t  p r a c t i c e s  are c l e a r l y  i n s u f f i c i e n t  
in this r e g a r d  (see s u b - c h a p t e r  9.4.).

(8) In M a r c h  1991, the C o m m i s s i o n  has p r o p o s e d ,  t h o u g h  still in 
r a t h e r  careful terms, to i n c l u d e  a c o r r e s p o n d í ng p r o v i s i o n  in 
the n e w  Treaty. See A g e n c e  Europe, D o c u m e n t s ,  No. 1697/98 (7 
M a r c h  1991), p. 7 ( A r t i c l e  Y 26(1)) and p. 16 ( c o m m e n t  on A r 
t i c l e  Y 26(1)).

(9) It may be r e c a l l e d  that M e m b e r  S t a t e s  until n o w  have c o n 
s tantly t a k e n  the p o s i t i o n  t hat t hey have r e t a i n e d  th e i r  c o m 
p e t e n c e s  in the fi e l d  of c o m m e r c i a l  p o l i c y  for ECSC p r o d u c t s  
(see s u b - c h a p t e r  1.1.). This is c l e a r l y  not c o n s i s t e n t  with 
the p r i n c i p l e  of a "co m m o n  c o m m e r c i a l  p o l i c y 1*.

(10) This p r o c e d u r e  should, a b o v e  all, r e p l a c e  t h e  use of the c o 
o p e r a t i o n  p r o c e d u r e  under A r t i c l e s  130n a n d  130q(2) b e c a u s e  
this a w k w a r d  p r o c e d u r e  is c l e a r l y  not f i t  for i n t e r n a t i o n a l
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a g r e e m e n t s  (see s u b - c h a p t e r  3.1.).
(11) It may be r e c a l l e d  that until now C o m m i s s i o n  r e c o m m e n d a t i o n s  

on n e g o t i a t i o n s  with third c o u n t r i e s  and international o r g a 
n i z a t i o n s  do not have the legal status of formal "proposals'* 
(see s u b - c h a p t e r  3.1.).

(12) This should put an end to the d i v e r s i t y  of n e g o t i a t i n g  t e c h 
niques, e n s u r e  an a d e q u a t e  r e p r e s e n t a t i o n  of the C o m m u n i t y  
by the C o m m i s s i o n  and a l l o w  a c o o r d i n a t i o n  of the c o n c l u s i o n  
p r o c e d u r e s  of the C o m m u n i t y  and of the M e mber States.

(13) In its dr a f t  a m e n d m e n t s  to the EEC T r eaty p r o p o s e d  in view 
of the I n t e r g o v e r n m e n t a l  C o n f e r e n c e s ,  the EP has r e q u e s t e d  
t h a t / t h e  dr a f t  n e g o t i a t i n g  d i r e c t i v e s  should be s u b m i t t e d  to 
it for approval (PE 146.824, p. 58 (Article 228)). A similar 
r e f o r m  is s u g g e s t e d  in Bieber, D e m o c r a t i c  Control, p. 17 1. 
Taki n g  into a c o o u n t  the n e c e s s i t y  to treat the n e g o t i a t i n g  
d i r e c t i v e s  as highly c o n f i d e n t i a l  in or d e r  not to w e a k e n  the 
C o m m u n i t y ' s  n e g o t i a t i n g  pos i t i o n ,  and h a ving rega r d  to the 
fact that a sim i l a r  p r o c e d u r e  is a l s o  not usual in ot h e r  P a r 
l i a m e n t a r y  systems, we are not c o n v i n c e d  of the need for such 
a reform. In any case, however, C o m m i s s i o n  and Council should 
make more e f f o r t s  to e n s u r e  strict c o n f i d e n t i a l i t y  of " n e g o 
t i a t i n g  m a n d a t e s " .  O t h e r w i s e  it w o u l d  not be j u s t i f i e d  to 
conceal the m a n d a t e s  f r o m  the EP.

(14) This w o u l d  i n c r e a s e  P a r l i a m e n t a r y  control over C o m m u n i t y  e x 
ternal r e a l t i o n s  and help to av o i d  a r e j e c t i o n  of a g r e e m e n t s  
by the EP a f t e r  their s i g n a t u r e  (on this p r o b l e m  see s u b 
c h a p t e r  3.1.).

(15) This w o u l d  r e m o v e  the i n c o n s i s t e n c y  e x i s t i n g  w i t h i n  the T r e a 
ties as r e g a r d s  the EP's a c c e s s  to the ECJ under A r t i c l e  228 
EEC T r e a t y  and help the EP to s a f e g u a r d  its p r e r o g a t i v e s  in 
re s p e c t  to the use of the a s s e n t  p r o c e d u r e  (see s u b - c h a p t e r s
2.3. and 2.4«).

(16) This w o u l d  t a k e  i n t o  a c c o u n t ,  in p a r t i c u l a r ,  that c o o p e r a t i o n  
a g r e e m e n t s  o f t e n  do not very m u c h  d i f f e r  in s u b s t a n c e  f r o m  a s 
s o c i a t i o n  a g r e e m e n t s  (see s u b - c h a p t e r s  1.1. and 2.3.).

(17) T his would, in p a r t i c u l a r ,  s t r e n g t h e n  the s t atus of the C o m 
m i s s i o n ' s  external D e l e g a t i o n s  a n d  c o n t r i b u t e  to a m ore c o h e 
rent external image of the C o m m u n i t y  (on the p r e s e n t  s i t u a 
t i o n  see s u b - c h a p t e r s  2.1., 3.2. a n d  3.4.).

(18) On the C o m m i s s i o n ' s  s e r i o u s  lack of r e s o u r c e s  in t h i s  regard 
see s u b - c h a p t e r  2.1.

(19) S i m i l a r  p r o p o s a l s  have b e e n  m a d e  by b o t h  the C o m m i s s i o n  and 
the m a j o r i t y  of M e m b e r  States. See C o m m i s s i o n  O p i n i o n  of 21 
O c t o b e r  1990 ( C O M ( 9 0 ) 6 0 0  f inal), p. 6, R e port of F o r e i g n  M i 
n i s t e r s  (see note 2), p. 15, an d  A g e n c e  Europe, D o c u m e n t s ,
No. 1 697/98 (7 M a r c h  1991), p. 2 and 5 (A r t i c l e - Y  3(1)).
They a c t u a l l y  s e e m  to be the best s o l u t i o n  in v i e w  of a 
gradual 'c o m m u n i t a r i z a t i o n ' of EPC.

(20) This o b l i g a t i o n  w o u l d  r e p l a c e  the v a g u e  c o m m i t m e n t s  of the 
M e m b e r  S t a t e s  laid d o w n  in T i t l e  III SEA (see s u b - c h a p t e r
4.2.).

(21) T his o b l i g a t i o n ,  a g a i n ,  w o u l d  r e p l a c e  the va g u e  c o m m i t m e n t s  
of the M e m b e r  S t a t e s  laid d o w n  in T i t l e  III S E A  (see s u b 
c h a p t e r  4. 2 . ) .

(22) T his r e f o r m  w o u l d  r e m o v e  the v a r i o u s  i n c o n v e n i e n c e s  of the
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rule of c o n s e n s u s  men t i o n e d  in cha p t e r  4.
(23) On the pre s e n t  limita t i o n  of the scope in this regard see 

s ub - c h a p t e r  4.3.
(24) Similar p r o p o s a l s  have been made by both the C o m m i s s i o n  and 

the m a j o r i t y  of Member States. See C o m m i s s i o n  Opi n i o n  of 21 
O ctober 1990 (COM(90)600 final), p. 6, Report of Foreign M i 
nisters (see note 2), p. 14. A t r a n s f o r m a t i o n  of the S e c r e 
tariat in a simple a d m i n i s t r a t i v e  unit, c o m p o s e d  of Council 
o fficials, inside of the General S e c r etariat of the Council 
would c e r t a i n l y  entail a c o n s i d e r a b l e  loss of d i p l o m a t i c  
f l e x i b i l i t y  and expertise.

(25) This would p r o b a b l y  improve the i n t e r a c t i o n  b e t w e e n  the C o m 
mis s i o n  and the Sec r e t a r i a t  (on the pr e s e n t  d e f i c i t s  of this 
i n t e r a c t i o n  see s u b - c h a p t e r s  5.6. and 9.3.).

(26) This would re p r e s e n t  a sign i f i c a n t  step ahead t o w a r d s  the 
1c o m m u n i t a r i z a t i o n ' of EPC and remedy c e r t a i n  a d m i n i s t r a 
tive and financial d i f f i c u l t i e s  of the EPC Sec r e t a r i a t .

(27) This would s t r e n g t h e n  the o b l i g a t i o n  alr e a d y  laid down in 
Ar t i c l e  30(5) SEA. Art i c l e  31 SEA should be a m e n d e d  a c c o r 
dingly.

(28) This would take into ac c o u n t  the C o m m i s s i o n ' s  i n c r e a s e d  role 
in EPC and c o n t r i b u t e  to a more d i f f e r e n t i a t e d  i n f o r m a t i o n  of 
the EP on EPC matters.

(29) This would r e p r e s e n t  an i n t e r m e d i a r y  stage on the way of 
full 1c o m m u n i t a r i z a t i o n  1 of d e v e l o p m e n t  policy. The C o m m i s 
sion has p r o p o s e d  a similar r e f o r m  i n s i s t i n g  on the c o m p l e 
m e n t a r y  c h a r a c t e r  of the d e v e l o p m e n t  p o l i c i e s  of the C o m m u 
nity and of the M e m b e r  States. See A g ence Europe, D o c u m e n t s ,  
No. 1697/98 (7 March 1991), p. 7 (Article Y 21) and p. 14 
( comment on A r t i c l e  Y 21).

(30) This r e f o r m  wo u l d  put an end to the i n c e r t a i n t i e s  as r e g ards 
C o m m u n i t y  r e p r e s e n t a t i o n  in international fora, r e move f r i c 
tions b e t w e e n  the C o m m i s s i o n  and the M e mber States on this 
p o i n t  and c o n t r i b u t e  to a m ore c o h e r e n t  external image of the 
Communi t y .

(31) This wo u l d  p r o b a b l y  i n c r e a s e  the EP's impact on n e g o t i a t i o n s ,  
p a r t i c u l a r l y  in case of a g r e e m e n t s  which need the EP's a s 
sent .

(32) This w o u l d  r e s p o n d  to the s t e a d i l y  i n c r e a s i n g  role of the 
C o m m i s s i o n  in the sphere of f o r e i g n  affairs, c o n s i d e r a b l y  
s t r e n g t h e n  the C o m m i s s i o n ' s  impact on EPC and e n s u r e  a m a x i 
m u m  of c o h e r e n c e  b e t w e e n  EC and EPC p o l i c i e s

(33) This w o u l d  i n c r e a s e  the impact of the EP on EPC p o l i c i e s  and 
c o n t r i b u t e  to a m o r e  c o h e r e n t  external image of the "Union".

(34) This s h ould in p a r t i c u l a r  e n s u r e  an a d e q u a t e  r e p r e s e n t a t i o n  
of c o m m o n  p o l i c y  p o s i t i o n s  in the UN S e c u r i t y  Council and in 
m i l i t a r y  the a l l i a n c e s  in w h i c h  not all of the M e m b e r  States 
p a r t i c i p a t e .  A si m i l a r  s u g g e s t i o n  has b e e n  m ade by the C o m 
m i s s i o n .  See A g e n c e  Europe, D o c u m e n t s ,  No. 1697/98 (7 M a r c h  
1991), p. 5 (Arti c l e  Y 7(1)) and p. 11 (comm e n t  on A r t i c l e
Y 7).

(35) This w o u l d  put an end to the large p o s s i b i l i t i e s  to e s c a p e  
C o m m u n i t y  d i s c i p l i n e  p r o v i d e d  for, in p a r t i c u l a r ,  by the p r e 
sent w o r d i n g  of A r t i c l e  224 EEC T r e aty.

(36) This r e f o r m  and the f o l l o w i n g  one s h o u l d  i n c r e a s e  the C o m m i s -
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sion's m a r g i n  of m a n o e u v r e  and speed up the internal d e c i 
s i o n - m a k i n g  process.
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