
' ::'î

SÌ
:î;;î
\\
ill

:ä

:t i

Î
4U
li
lì

%

:is

:
, fï *

i. D
V'1 i
.;?Î
::îë

%
■jj

/O

Ì i i Ì M U M Ìà M iìf c t * ì4 * » 4 i f ^ f j w i y  ̂  ̂ t i i i i i i i î i f J ^ A î i r t i i i i i i i l l i f i à ^ i i  : : '*  ■I ^: — ■■‘r i* ì* ^ r ^ f ** fc* * * * * * th*4t it1 - tM t* fe* £ A lA K *"ì '~Tt ‘ J

Ra C o

EUROPEAN UNIVERSITY INSTITUTE 
Department of Political and Social Sciences

\ r ' v\ A .v Ì

Notions of Justice and Fairness 
in International Relations

by

Jens Steffek

Thesis submitted for assessment with a view to obtaining the 

Degree of Doctor of the European University Institute

Florence, June 2002

zs
ss

ss





ÂJ





il
European University Institute

3 0001 0041 9103 9

EUROPEAN UNIVERSITY INSTITUTE 

Department of Political and Social Sciences

Notions of Justice and Fairness 
in International Relations

Hi

LIB
5 ^ i ^ A 4

0

o ^ - v  P
" f/->

by

Jens Steffek

Thesis submitted for assessment with a view to obtaining the 

Degree of Doctor of the European University Institute

Examining jury:
Dr Andrew Hurrell (Nuffield College, Oxford) 
Prof. Friedrich Kratochwil (Universität München) 
Prof. Gianfranco Poggi (EUI -  Supervisor)
Prof. Thomas Risse (Freie Universität Berlin)

Florence, June 2002



w " ^ W » W « w w nwi



lililí ■ B

Contents

Introduction 1

Chapter 1
Justice, fairness and international relations theory
1.1 The anarchy paradigm and the disappearance of justice 16
1.2 Bringing justice and fairness back in 21
1.3 Legitimacy above the nation state 25
1.4 Legitimacy and international domination 33
1.5 Legitimation through rational discourse 36
1.6 Justice and legitimacy 4 1
1.7 Designing the empirical study 50

Chapter 2
The creation of a new international economic order, 1941-1949
2.1 Introduction to the case study 57
2.2 Restoring the world economic order 58
2.3 The choice for trade liberalisation 60
2.4 ‘Equal’, not ‘equitable’ 64
2.5 Liberal trade rules and the British quest for exceptions 67
2.6 First encounter: North-South debates on the proposed ITO 69
2.7 Balancing free trade: the culture of exceptions in the ‘Havana Charter’ 72
2.8 Justice and fairness as arguments in post-war global trade negotiations 75
2.9 US-Congress pulls the emergency break: the end o f the ITO 78
2.10 Trade governance through GATT 80

Chapter 3
The road to UNCTAD, 1950-1963
3.1 Questioning the legitimacy o f the ‘R ich M en’s Club’ 84
3.2 An ideological challenge to liberalism: the Theory of the Peripheral Economy 87
3.3 The political power of a flawed theory 92
3.4 Uniting for UNCTAD: The importance of the Cairo conference in 1962 95
3.5 Why the North, eventually, could not say ‘No’ to UNCTAD 98
3.6 Increasing the moral pressure on the North: ‘your wealth caused our poverty’ 100
3.7 No responsibility - no obligations: the attitude of the socialist countries 104

Chapter 4
From UNCTAD I to the GSP, 1964-1967
4.1 Preparing the agenda for UNCTAD 107
4.2 UNCTAD I 108
4.3 A core problem at UNCTAD: trade preferences for developing countries 116
4.4 The winning solution: a system of ‘Generalised Trade Preferences’ 119
4.5 The slow pace o f ideational change: US policy on preferences, 1962-1967 123
4.6 The ‘MFN M afia’ in the State Department 124
4.7 The anatomy o f a liberal mind: George W. Ball 126
4.8 The international setting 129
4.9 Towards a change of mind in the US-administration 132



Chapter 5
Notions of justice and fairness in trade negotiations, 1941-1967
5.1 Liberal m orality and m arket fairness 138
5.2  Liberal m orality and the ‘Am erican Ethos’ 140
5.3 Three typical complaints about the unfairness of a free world market 144
5.4 The logical remedy: creating equal opportunity in the world market 148
5.5 The radical challenge: historical responsibility and obligations to act 150
5.6 So what? Assessing the effects o f fairness notions on political outcomes 152
5.7 The ideological conflict a t UNCTAD 156
5.8  UNCTAD and the long term change of international norms 159
5.9  On the importance o f ju stice  and fairness arguments 162

Chapter 6
Multilateral climate politics before Rio, 1988-1992
6.1 The nature o f the greenhouse effect 167
6.2 Analogical reasoning and the social construction o f climate change 169
6.3 Climate change and the ozone analogy 171
6.4 The difficult calculation o f costs and benefits of climate policy 176
6.5 The early years of m ultilateral clim ate negotiation 180
6.6 The topography o f fairness in the Fram ew ork Convention 185
6.7 Fairness as promoted by negotiators 190
6.8 Fairness and responsibility 193
6.9 Fairness and equal entitlem ents to shares o f the atmosphere 198
6.10 Being responsive to  both sides: the European stance on fairness 200
6.11 The emergence of the form ula (I) -  from  Chantilly to New York 202
6.12 The emergence o f the form ula (II) -  The Paris compromise 205

Chapter 7
The implementation of the Rio accord, 1993-2001
7.1 F rom  Rio to the Hague 211
7.2 The rocky road to binding em ission targets 212
7.3 Fairness debates in the run-up to the Kyoto Protocol 215
7.4 T he breakdown of the K yoto process 219
7.5 W hy did the Kyoto-process fail? 222
7.6 US domestic resistance and the failure o f the Kyoto process 228
7.7 B yrd’s and H agel’s world: clim ate change, liberty and the struggle against

global socialism 237

Chapter 8
Origins and effects of fairness norms in international relations
8.1 Three perspectives on fairness 240
8.2 Researching fairness: explicit vs. im plicit debates 241
8.3 Confronting an interest-based approach 244
8.4 Looking beyond economic factors in environmental politics 248
8.5 American fairness discourse and public opinion 251
8.6 ‘Possessive individualism ’ vs. com m unity ideas in international affairs 254
8.7 Is there a causal influence o f fairness on politics? 258

Conclusion

References

262

272



Acknowledgements

Although writing a Ph.D. thesis is a lonesome enterprise there are many individuals 
and institutions who contributed to the completion of this project in various ways. The 
DAAD provided a grant for the first two years of my research, the EUI for the last 
one. The empirical case studies of this thesis became part o f Thomas Risse’s research 
project on ‘Arguing and Bargaining in International Relations’, funded by the 
Volkswagen Stiftung. Their research grant allowed me to spend one year as research 
associate at the Robert Schuman Centre for Advanced Studies and also facilitated 
conference participation and research missions. I am indebted to all these institutions 
for their generous support.

During my time at the EUI I profited from discussions with so many individuals that I 
cannot do justice to all of them. Along with my supervisor Gianfranco Poggi and the 
members of the examining board who delivered extensive comments, I wish to 
mention Tanja BOrzel, Florian Giissgen, Leo Maier, Steffen Mau, Agustin Menendez, 
Patrizia Nanz, Jurgen Neyer, Joelle de Sepibus, Sven Steinmo, and Alison Weston. I 
also profited enormously from discussions at the EUI’s Department of Law where I 
enjoyed the atmosphere of exceptional intellectual curiosity and interdisciplinary 
orientation. In particular, I wish to thank Christian Joerges for introducing me to 
many fascinating aspects of contemporary legal thinking.

Moreover, I should like to mention the library staff at the UN Climate Secretariat in 
Bonn for their invaluable help with finding documents in their archives. Thanks also 
to Tim Cooper for carefully checking my English. Needless to say, the responsibility 
for errors and inaccuracies in this thesis is entirely my own.

Last but not least I wish to thank my parents for their constant and unconditional 
support of this enterprise, and Maria Paola for tolerating the occasional absent- 
mindedeness that comes with staring at computer monitors for too many hours. 
Eventually I would like to acknowledge here that Friedrich Kratochwil, simply by 
being a brilliant teacher and intellectual, convinced me some years ago that doing a 
Ph.D. could be a worthwhile project in the first place.





Acronyms

AGBM Ad hoc group on the Berlin Mandate
AOSIS Alliance of Small Island States
BISD Basic Instruments and Selected Documents (GATT)
CFCs chlorofluorocarbons
CH4 methane
C 02 carbon dioxide
COP Conference of the Parties
CSE Centre for Science and Environment (NGO, New Delhi)
EC European Community
ECOSOC Economic and Social Council (UN)
EIT economy in transition
EU European Union
FCCC Framework Convention on Climate Change
G-77 Group of 77 Developing Countries
GA General Assembly (UN)
GATT General Agreement on Tariffs and Trade
GDP gross domestic product
GHG greenhouse gas
GSP Generalised System o f Trade Preferences
IMF International Monetary Fund
INC Intergovernmental Negotiating Committee for a Framework 

Convention on Climate Change
IPCC Intergovernmental Panel on Climate Change
ITO International Trade Organisation
LDC less developed country
NGO non-government aí organisation
NIEO new international economic order
OAS Organization of American States
OECD Organisation for Economic Co-operation and Development
OPEC Organisation of Petroleum Exporting Countries
SBI Subsidiary Body for Implementation
SB STA Subsidiary Body for Scientific and Technological Advice
UN United Nations
UNCTAD United Nations Conference on Trade and Development
UNDP United Nations Development Programme
UNEP United Nations Environment Programme
US United States of America
WMO World Metereological Organisation
WRI World Ressources Institute (NGO, Washington DC)
WTO World Trade Organisation



W » M ^ w w w i!y



“We fully recognize that apart from the sovereign equality of 
peace-loving states, which is a legal concept, there are between 
them inequalities in the realm of fact which must be duly taken into 
account. But, let me point out, that in the realm of fact there is, in 
another sense, complete equality between larger and smaller states, 
inasmuch as good and just ideas may and do occur to either 
category without regard to size or power. And I need not remind 
anyone that the intrinsic force o f good and just ideas is very 
great.”1 2

Introduction

The nature o f the project

This thesis is the result o f a research project on notions of justice and fairness in 

international relations. Unlike the rapidly growing literature on ‘international ethics’ 

this project is empirically oriented, rather than philosophically. It thus does not seek 

to establish a new theory of international justice but to investigate the practical 

relevance of justice notions in international affairs. It explores concepts of justice, 

which politicians and other actors in international affairs use, and the way they use 

them. I employ the term ‘use’ here, instead of e.g. ‘hold*, because it characterises 

another dimension of the project. The subject of this study is not so much which ideas 

of justice politicians or diplomats have as individuals. I am more interested in the 

moral concepts they use in social interaction, when they make a statement. Thus I 

study, if you will, discourse rather than opinion.

The distinction is an important one, since we can all use or promote concepts without 

believing in their truth, validity, or appropriateness. In political life this is quite likely 

to be the case. It also has implications for the methodology of a study. In my research 

practice, I have tried to understand from the written documentation of international 

relations which concepts are salient, how they are formulated and how they are 

connected to other arguments. I did not ask negotiators what they think. My

1 E.N. van Kief fens, Dutch Minister of Foreign Affairs, at the United Nations Conference on 
International Organization, San Francisco, 3rd Plenary Session, 28 April 1945, UN Doc 22, P/7, p.20.
2 I use the terms justice and fairness interchangeably although it has become very common to 
distinguish them, at least since Rawls’ seminal article (1958). I do not follow this philosophical 
tradition for the simple reason that the indifferent use of these terms in the non-academic discourse 
under examination here does not allow for a consistent theoretical distinction.
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assumption about the relevance of justice is that as an intersubjectively shared moral 

idea, it can open up, support or preclude options for political action. Therein lies its 

empirical relevance. From exploring how justice concepts were negotiated in real 

world events, I tried to trace their influence on political action. Assessing the 

relevance o f justice concepts required in-depth research into a limited number of 

historical cases. The choice, which I will describe in a moment, fell on the issue areas 

o f multilateral policy on trade and environment.

Thus, this project is guided by the following research questions:

1. What are the prevailing notions of justice and fairness in international relations? 

How are they presented in negotiations and public debates? Do they vary over time 

and between issue areas?

2. How do these notions influence international negotiation processes? How do they 

change the discursive pattern of argumentation?

The academic state o f the art

How much does international relations as a discipline already know about these 

topics? The mainstream o f the international relations literature has remarkably little to 

say about the empirical relevance of justice considerations. Many of the existing 

studies of the topic are situated on the margins of the academic discipline, where it 

borders with law, social psychology and political philosophy. This is quite obviously 

due to the long standing prevalence o f ‘realist’ or ‘rationalist’ paradigms in the 

mainstream of international relations. These paradigms have marginalised justice 

concerns in international affairs as irrelevant, or even dangerous. Although the 

‘constructivist turn’ in international relations theory has eroded the realist paradigm 

and brought norms and ideas back into focus, the interest injustice and fairness issues 

remains scarce.

The most important contributions have come from scholars who are closer to the 

practice of international relations than most other academics: negotiation experts. 

Cecilia Albin’s recent volume (2001) on justice and fairness in negotiations is, 

together with the work of I. William Zartman (1995, 1997, 1999), the most notable 2

2
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addition to this specialised literature. In the preface to her recent book, Albin vividly 

describes the consternation that a researcher occasionally faces when confessing an 

interest in studying the relevance of fairness in international affairs (2001: x). Many 

people still seem to view international affairs as such an unlikely case for justice or 

fairness to matter that a study of this subject is widely regarded as an idealistic project 

at best, and outright nonsense at worst.

Of course, one should not simply ignore such fundamental scepticism. Common 

wisdom might be well founded in experience. The first discussion in chapter 1 of this 

dissertation therefore explicitly addresses the emergence and implications of the ‘no

justice’ paradigm in the academic discipline of ‘international relations’. It briefly 

tackles some of the main arguments that realists make against justice, showing that 

realism relies on a priori assumptions about the nature of international politics and the 

international system. In other words, the claim that there is no place for justice in 

international affairs is derived from philosophical deliberations and not from 

empirical evidence.3

Moreover, realists have never really endeavoured to resolve one quite obvious puzzle. 

Although they are not supposed to matter, justice and fairness are quite often invoked 

in international affairs, by diplomats, politicians, commentators and journalists. The 

paradox now is that if we think that all relevant international actors are rational (and 

realists and rationalists (sic) assume it), why do these rational actors still engage in 

futile justificatory rituals? Realists have made a point of examples like the one 

reported by Thucydides in the ‘Melian dialogue’, to sustain their claim that calling for 

justice in international affairs is useless. In the Peloponnesian War, the besieged 

inhabitants of Melos tried to persuade the mighty Athenian army to spare them for the 

sake of justice. Realists conclude that justice does not matter from the fact that the 

Melians’s appeals were in vain. I would conclude that justice can matter from the fact 

that the Melians tried.4 Thus, I think there are equally good reasons for us to assume 

as a starting point that norms of justice and fairness do play some role in international 

relations; what role this might be has yet to be decided.

3 At this point I would like to recall Martin Wight’s accurate description of international relations 
theory as “a tradition of speculation” (1966: 18).
4 For a very similar reading of Thucydides see Lebow, 2001.

3
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.- The theoretical approach

. Starting from this assumption, the question is then how fairness can be connected to 

s theories of international relations. Is there any functional place for justice in 

; international affairs? I think that such a link between justice and theories of 

international relations can be established. With Ian Hurd (1999) I claim that power 

structures in the international system, like in any other social setting, must be backed 

by legitimacy if they are to be enduring. This is especially true for the modem forms 

o f international organisation. During the last century, states have constructed 

countless functional international regimes and voluntarily submitted to them in certain 

issue areas. They have given up pieces of sovereignty and accepted the rule of law.

As a consequence we today face a functionally differentiated and fragmented pattern 

o f domination in international affairs. Therefore, my theoretical argument, set out in 

chapter 1, starts from the particular type of ‘dominance of norms over actors’, which 

in the scientific literature found its expression in the concept of the ‘international 

regime’. The regime concept posits an abstract governance of norms and principles 

over actors in international affairs. International governance in this sense is the 

impersonal rule of abstract norms over actors. In order to function, this dominance 

must be regarded as legitimate. This legitimacy problematic has been perceived more 

strongly in recent years as popular movements have started to question the dominance 

of international institutions like the World Bank or the IMF. These events have 

sharpened our understanding that international institutions actually govern 

international affairs to a remarkable degree, and that they enjoy a certain legitimacy 

which can be challenged through demonstrations and manifestos.

Within such legitimacy debates actors extensively relied on justice and fairness 

arguments. Fairness standards hence seem to be intimately linked to the legitimacy of 

international governance. Legitimacy, therefore, is the conceptual link that can help us 

to locate the place of justice in international relations theory. All institutions of 

international governance have to legitimate their activities, their political goals, and 

decision-making procedures. Another important characteristic is that, unlike states, 

these institutions do not have a generalised discretion to decide all matters that they 

define as relevant or political. By contrast, international institutions are bound by their 4

4
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constitutive documents and the standards of justice and fairness that are incorporated 

therein.

How did these standards of justice and fairness enter such foundational texts? They 

got there, quite obviously, through a discursive process, which Oran Young has called 

'institutional bargaining’. In institutional bargaining, states decide on the scope and 

the principles of new international organisations or regimes. The normative agreement 

emerging from these negotiations is the main basis for the legitimacy of international 

governance. More than anything else, the legitimacy o f international governance is 

therefore discursive in nature.

This diagnosis about the legitimacy o f international governance can be underpinned 

further by connecting it to sociological theory. The idea that legitimacy can be the 

result of a discursive process of reasoning and argumentation is not new. We can trace 

its roots in Max Weber’s deliberations on the nature of legal-rational governance in 

the modem state. In Weber’s work we can already detect the nucleus of a discursive 

theory of legitimation that demands good justifications for all rules, norms and 

decisions. Such a theory of legitimacy transcends the traditionally ‘personalised’ 

image of domination by one actor over another, since it refers to the rule of law. The 

legal-rational version of legitimation also highlights the need for ‘giving reasons’ for 

rules and orders, which Weber views as typical for modem societies.

This approach to legitimacy in modernity was developed further in Jürgen Habermas’ 

theory of discursive legitimation (1988). Here, legitimacy is explicitly viewed as 

generated through rational debate on the normative dimensions of a proposed norm or 

rule. Through such a process of normative communication we can arrive at a reasoned 

consensus. I hold that, in international affairs, a reasoned agreement on a treaty or a 

convention is the foundation of international legitimacy of the institution. This feeling 

of legitimacy is partly based on the fact that actors perform an act of self-binding in 

the very moment when they agree; but it also rests on actors’ adherence to the values, 

principles and norms that are agreed upon in that situation.

This legitimacy, which does not rely on the transfer or rights or powers, can be 

challenged through a process of making arguments against it. This process is not

5



confined to conference settings but can also take place through a public discourse. In 

sum, the theoretical chapter shows that international functional governance, which 

rests on agreement, relies on a specific t>pe of negotiated legitimacy. Norms of 

fairness and justice form an integral part of this negotiated legitimacy. The regime 

deserves respect because its goals are just and its procedures are fair. Therefore, 

norms o f justice and fairness seem to matter in international relations, when actors 

negotiate the mles and principles that shall guide international regimes. In line with 

this reasoning I have decided to consider instances of international regime building or 

regime reformation as cases for empirical investigation.

Case selection and methodology

The empirical part of this dissertation sets out to investigate certain periods of 

‘institutional bargaining' in international affairs. The aim of the empirical study is to 

evaluate the role of fairness arguments and the emergence of a normative consensus 

in instances of international regime-building. As cases I have chosen two instances of 

‘institutional bargaining’ that involved all parts of the globe. I opted for such 

multilateral meetings in order to include a maximum probability of variation in 

interest and normative concepts. The second criterion has been to pick topics that had 

considerable distributive consequences for the parties concerned, and in which the 

normative decisions made had important consequences for future cooperation. In 

brief, the cases should be in some sense relevant, so that exotic topics and declaratory, 

non-binding agreements were not considered.

By concentrating on the distributive dimension of international affairs this thesis came 

to focus mainly on notions of distributive justice, and somewhat less on procedural 

questions. This narrowing of the scope of justice conceptions under study seemed a 

défendable choice as considerable work has been done on the importance of ‘right 

process* in international relations (Franck, 1990). Since this study is explorative in 

nature and does not seek to bring any hypothesis to an empirical test I opted for cases 

in which there was an extensive justice discourse visible at first glance.

As for the empirical research strategy, it was clear from the outset that quantitative 

methods can hardly be appropriate to investigate notions of justice and fairness 

because o f the simple problem: what to measure? Thus the study had to be qualitative

WWW
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in nature, which again leaves a range of choices. I opted for a collection of the 

negotiation proceedings and other documents surrounding the respective conferences, 

including preparatory documents, country statements, press reports and literature 

written by participants. From these documents I ‘filtered" the notions of justice and 

fairness on the table. A main methodological problem inherent in this approach is the 

unavoidable interpretation of the text. Different researchers might read different 

fairness concepts in one and the same text. As this problem cannot be avoided 

completely I tried to mitigate it by being very explicit about my interpretations.

Fairness and the rules o f world trade

The first case that this thesis examines is the emergence of the United Nations 

Conference on Trade and Development, UNCTAD (Chapters 2-5). This is an 

intriguing case for two reasons: firstly, we see the emergence of a global international 

organisation whose mere existence was clearly not in the interest of the most powerful 

states of the international system. How did this come about? Secondly, the question 

‘how did UNCTAD come into being?’ is stunningly under-researched. This case 

study seeks to explore the fairness considerations inherent in this political process and 

to assess their practical importance. As the political programme of UNCTAD was 

formulated against the existing world trade regime, I was constrained to take the 

political and moral tenets of the GATT order into account.

UNCTAD transformed the world economic order most notably through the 

introduction of the Generalised System o f Trade Preferences. The idea behind this 

concept wras to increase the Third World’s share in international commerce. 

Industrialised countries agreed to grant preferential, non-reciprocal treatment to a 

wide range of imports from these states. This meant an important deviation, from the 

GATT-code, which prescribed multilateralism and opposed all kinds of preference 

systems in international trade. Whereas most West European countries showed 

sympathy for the GSP-proposal from the very beginning, the United States rejected it 

firmly. Due to American resistance, the first UNCTAD conference remained 

inconclusive with respect to trade rules.

However, a negotiation process went on behind the scenes, which eventually led to a 

surprising policy reversal by the US in 1967. Analysing the history of this policy

7
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reversal in chapter 4 ,1 come to the conclusion that there was a multilateral process o f 

persuasion going on at the expert level, where American officials were exposed to the 

arguments made by their Western peers in favour of the GSP. To fully understand the 

new ideological flexibility of the US we will have to take a shifting balance of power 

within the Johnson administration into account.

Since the arguments made in favour of the GSP were heavily loaded with fairness we 

can indeed trace a notable influence of fairness concepts, in the sense that they 

delivered political leverage for a proposal that, ironically, was based on an unsound 

reasoning. In hindsight we know that the economic theory that served as the primary 

justification for introducing the GSP is simply flawed. There has been no long-term 

deterioration in the terms of trade for developing countries, and there has been no 

law-like marginalisation of the periphery in the world trade system. However, the 

fairness arguments that were made to sustain the GSP proposal were so compelling 

that refuting it became a hard task.

Although the GSP did not fulfil the high expectations held in the 1960s it has served 

as an important precedent to international institution-making. With regard to states’ 

international rights and duties, the post-war order was built around two fundamental 

principles: the sovereign equality of states, and the multilateralism of international 

cooperation. For trade institutions, multilateralism was enshrined in the Most 

Favoured Nation principle (MFN). The debates at UNCTAD pushed towards 

exceptions and exemptions from general rules for poor countries in world trade, and 

thus created a class of general exceptions from the MFN. For the poor members of 

international society the MFN-duty was suspended. Although the inherent tensions 

between the MFN and selective preference systems have never been fully resolved, 

the arrangement became a stable institution of the world trade order. In other words, 

fairness arguments have contributed to an evolution of the international economic 

order.

A second issue area in which rich and poor countries have cooperated, or were forced 

to cooperate on a global scale, is the protection of the environment. In particular the 

pollution of the world’s atmosphere with refutes o f industrial production and 

consumption has created a world-wide environmental interdependence. Viewed from

8
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the perspective of international distribution, environmental politics is an interesting 

complement to trade policy. Whereas trade rules govern the distribution of benefits 

from economic interdependence, environmental governance is concerned with the 

distribution of burdens. Thus the fairness implications of both policy areas are 

potentially high, but different. I have decided to compare the results of my study in 

the trade field with a case of global environmental politics in order to bring this out.

Fairness in climate change politics

The most important, most complex and most extensive effort to create global 

environmental cooperation is the fight against global warming, a change o f the 

Earth’s climate due to a pollution of the atmosphere with gases that create an artificial 

‘greenhouse effect*. Chapters 6 to 8 of this dissertation investigate the creation and 

evolution of the international political response to global climate change. The first of 

these chapters analyses the negotiations that led to the adoption of the UN Convention 

on Climate Change (UNFCCC) in 1992. This intergovernmental negotiation process 

took place between February 1991 and May 1992 and had the task of creating a new 

global environmental regime from scratch. It tackled an extremely complex problem 

which involved a lot of uncertainties. No nation could really assess the damage it 

might suffer from climate change or the potential costs of fighting global wanning.

Debates in the intergovernmental negotiation committee (INC) for the climate change 

convention, that are explored in detail below, centred on two core issues. Should the 

convention include binding obligations to reduce emissions or not? Secondly, what 

should be the principles guiding the climate change regime? The first issue could not 

be realised in the INC. The second problem was preliminarily resolved in a 

negotiation process that involved some fairness implications of climate change 

politics. The main issue at stake was, if, or to what extent, developing countries 

should be required to participate in fighting a problem that they did not cause in the 

past. Should, on the other hand, industrialised countries bear the sole responsibility 

for political action, although the developing countries would increasingly contribute 

to global warming in the foreseeable future?

The solution to this question of principles in the Convention was the ingenuous 

formulation that “[t]he Parties should protect the climate system for the benefit of

9



present and future generations of humankind, on the basis of equity and in accordance 

with their common but differentiated responsibilities and respective capabilities.”5 

This constitutes a masterpiece of multilateral diplomacy as it stresses the 

communality of the effort, and at the same time suggests exemptions for poor 

countries and special commitments of the North, without implying any sort of legal 

responsibility or liability for current or past emissions. As debates on that sentence 

covered all the major fairness arguments involved in climate change politics, the 

second half o f chapter 6 focuses exclusively on the negotiation of this phrase.

The fact that industrialised countries, in particular the US, feared the precedential 

effects of a notion of responsibility already indicates the importance of principles and 

the fairness contents they entail. In a regime in the making, such guiding principles 

are the point of reference for future action. What is striking in comparison to the trade 

issue is the fact that the need for special provisions for developing countries as such 

was not contested from the very outset. Apparently there had been a gradual 

normative shift over time, which made the necessity o f special provisions for some 

groups of countries a widely accepted feature in international governance by the time 

the UNFCCC was negotiated.

What we cannot conclude form the convention negotiations is, however, that parties 

would have agreed on a common concept of fairness by agreeing on this formula. 

Rather on the contrary, as chapter 7 shows, the US stick to its line of argumentation in 

the next phase of regime construction. As the convention did not specify reduction 

targets it had to be implemented with a protocol. This so-called ‘Kyoto process* 

revealed that the US never gave up their insistence on ‘common* rather than 

‘differentiated* obligations which they had consistently put forward from the outset. 

This was one main point of the ‘Byrd-Hagel resolution’, in which the US Senate 

demanded conferring obligations upon developing countries.

Until the end of the awkward implementation process, there was no agreement on the 

normative basis for an international regime to combat the greenhouse effect. 

Interestingly, President George Bush Junior described the regime as essentially unfair

5 United Nations Framework Convention on Climate Change, 9 May 1992, Art.3.

10



because it granted too many exemptions to developing countries. These, in turn, 

refused to accept any duties under the climate regime, because they regarded this as 

extremely unfair in view of the different contributions to the greenhouse problem. The 

conflict escalated in early 2001 when Bush abandoned the Kyoto Protocol, which was 

then implemented without American participation. Thus, the case study concludes that 

the lack of normative agreement contributed significantly to the failure of the attempt 

to institute a truly global, all-encompassing climate regime.

Fairness and assumptions about the international system

The two most salient concepts of fairness from the two case studies are discussed in 

more detail in chapter 8. An important, recurrent notion is the topos of responsibility 

and a consequent obligation to act in international relations. In both the trade and the 

climate change case, some states, particularly the US, struggled to avoid any language 

that could be read as an acknowledgement of ‘responsibility’. During UNCTAD I, the 

US fought against the conclusion that the world trade system was unfair to developing 

countries. This unfairness was seen as a bias of the GATT-order in favour of 

industrialised countries. Being the creators and beneficiaries of these rules, the 

industrialised countries were held morally responsible for the adverse effect of their 

trade order on development in the South. The US and some other countries continued 

to reject such a responsibility, even when they agreed to reform the GATT codex in 

favour of developing countries.

In a strikingly similar way, the US objected to any formulation in the climate change 

convention that could be read as an acknowledgement of responsibility for causing the 

greenhouse effect. To many observers this seemed almost bizarre as a good deal of 

greenhouse gases in fact originate from the US. The EC / EU, in contrast, was much 

more prone to acknowledge a ‘historical responsibility’ for their current and past 

emissions. Although US politicians in the end could not really deny their de facto  

contribution to the greenhouse effect they struggled to avoid any sort of responsibility 

language. Apart from hypothetical claims for compensation they struggled to avoid 

the intuitive moral conclusion that the US should take the lead in climate change 

policy.
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Another important conclusion from the evidence gathered in the two fields under 

study is that there are two fundamental concepts of fairness in international 

cooperation. Both concepts are intimately related to assumptions about the 

international system. The first one starts from an image of a peaceful but competitive 

state system. Its main metaphor is the market analogy that depicts international affairs 

as a market place in which self-interested state actors compete. Such a market needs 

some fundamental rules of peaceful cooperation. In a liberal perspective, international 

governance has the function of ordering activities in the world market to prevent fraud 

and reward rule compliance. It prescribes ‘fair behaviour’ in an essentially 

competitive environment. In such a view, states have no duties towards each other 

that go beyond due respect for the rules of the game.

The second fundamental cluster of fairness concepts builds on an analogy between the 

international system and the state. It regards the international system in important 

respects as a moral community where states have positive obligations towards each 

other. The rules of the more cooperative game take important differences between 

states, especially economic positions of countries into account. In many instances this 

community view encompasses a critique at the negative consequences of free market 

solutions. If starting positions in a competitive system are extremely unequal, the 

outcome of competition is very likely to be unfair as well. In its argumentative 

strategies it aims at a levelling o f starting positions as a precondition for fair 

competition. This was the variety o f the community notion in the trade case. In other 

circumstances, like development aid politics, such notions envisage positive state 

action towards the needy members of international society.

In any event, fairness notions of the community cluster prescribe a much more active 

role for international governance. They also suggest a major deviation from equality 

of duties in international regimes. The political strategy connected to the community 

notions is an intervention in the market processes and a certain re-distribution of 

goods on the international scale. Not surprisingly, these two sets o f justice notions 

clash time and again. The empirical analysis suggests a rather persistent pattern of 

state positions within this spectrum. Since World War II, the US has been the 

advocate of a free world market and the equality of duties. Developing countries have
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constantly demanded a move towards more community-type regimes and rules biased 

in their favour.

When these demands were voiced in the UNCTAD-debates, West European countries 

displayed more sympathy and accommodated community notions in their own 

statements and discursive strategies. Interesting in this respect is the attitude of the 

Soviet Bloc that did not respond at all to such arguments but exempted itself 

categorically from criticism by saying that socialist countries cannot do injustice in 

their external relations.

Thus a relatively clear pattern emerged that allows us to locate community notions of 

fairness in argumentative strategies of developing countries and, at times, Western 

Europe, while thin conceptions of market fairness were an American domain. By and 

large it seems to have been remarkably stable over time. Chapter 8 discusses possible 

origins of this attitude that often isolated the US in multilateral affairs. I argue that the 

quite particular American fairness position in international negotiations was 

determined by a dominant domestic set of liberal values that has been called ‘the 

American Ethos’ .6 Relying on survey data I find the following elements strongly 

prevailing in the US:

- a preference for market allocation and an aversion to authoritative allocation of 

goods and rewards.

- strong faith in individual responsibility and self-determination.

- a sceptical attitude towards governmental bureaucracy, in particular ‘remote’ 

bureaucracy removed from citizens’ control.

When we compare these prevailing notions to American behaviour in international 

negotiations we find that the very same principles are advanced in international 

governance. Both the UNCTAD and the climate change debates gave rise to 

objections in the US because they embodied authoritative interventions in economic 

processes, control, planning and establishing a global administrative machinery. We 

thus see that fairness notions advanced in international negotiations are not at all

6 The term is borrowed from McClosky and Zaller, 1984.
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idiosyncratic but seem to be rooted in the political culture or ideology of countries. 

The limited space and time available in the framework of this thesis did not allow me, 

unfortunately, to investigate deeper into other countries’ attitudes.

What role fo r  fairness?

What are the practical effects of fairness debates in international relations, and how do 

justice arguments work? This thesis shows that there are several reasons why fairness 

matters under the conditions of voluntary international cooperation. An important 

conclusion regarding practical effects is that fairness notions only become relevant 

when they can be linked to a political proposal. In this ‘because-therefore’ lies the 

power of the good argument. While justice can stand as a reason on the ‘because’-side 

of a proposal it cannot determine the means to be employed. Thus, justice notions can 

support a political proposal in international negotiations if they successfully link an 

accepted notion of fairness to a suggested political action.

To tum the argument around, fairness concerns alone are unlikely to impact 

international affairs as long as they do not come in combination with a plausible plan 

for action. Concerns for justice alone can rarely fire political action. They must be 

politically operationalised in a plausible way. The statement that the world economic 

system is unfair, for example, cannot have political impact without a concomitant 

proposal for a remedy. In addition, this thesis also shows the pitfalls of using justice 

concepts in political discourse. Negotiators are very cautious not to agree to fairness 

principles which by means of self-suggesting conclusions might invoke undesirable 

programmes of action. On the other hand, the manipulative use of fairness concepts is 

equally limited. Actors who employ concepts in one situation run the risk of getting 

‘hit over the head’ by them on another occasion. Justice arguments are a useful tool 

that can become a boomerang if used in an inconsistent or too obviously self-serving 

way. The power of precedent and the requirement of consistency apply to justice 

arguments like they do to any other normative claim.

While this thesis can illuminate some ways through which notions of justice work in 

international affairs, it can provide little certainty on their immediate causal effects. 

Due to their composite nature, justice arguments work in a ‘remote’ way. They can 

sustain a political proposal or can be used against it, but they cannot determine its
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fate. Even if we leave other motivations like fear or self-interest completely aside, 

disagreement over practicalities can shipwreck a political proposal although all parties 

concerned would agree to its moral value. Thus it is hugely difficult if not impossible 

to tell in a generalised fashion, when justice will make the difference in international 

politics. Justice is context-bound and resists an easy operationalisation in scientific 

research; exactly in the same way that it resists easy manipulation by the political 

practitioner. In sum, justice research of the type presented in this thesis can tell us 

something about how justice influences international relations, but much less about to 

what precise extent when competing with other causal factors.

A last point: by concentrating on normative discourses in international affairs the 

analysis will illustrate how the discursive process of legitimation and de-legitimation 

can function in world politics. It provides some historical examples of how the 

powerless were able to outmanoeuvre the strong with words. Although it is 

undoubtedly true that the strong can shape the order in international affairs it is a 

necessity that they work on its legitimacy. An enduring social order cannot be 

imposed, it requires extensive cooperation. It is not likely to persist in the absence of 

consent on its normative merits, in international affairs or elsewhere. Thus, there is no 

fundamental opposition between order and justice in international affairs. Nor is it 

that order logically precedes justice. Let me quote the historian E.H. Carr, allegedly 

the founding father of realism in international theory, who was very well aware of this 

fact.

“If, however, it is utopian to ignore the element of power, it is an unreal kind of realism which ignores 

the element of morality in any world order. Just as within the state, every government, though it needs 

power as the basis of its authority, it also needs the moral basis of the consent of the governed, so an 

international order cannot be based on power alone (...). Any international order presupposes a 

substantial measure of general consent” (1939: 235/36).
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Chapter 1: Justice, fairness and international relations theory

1.1 The anarchy paradigm and the disappearance o f justice

The history of international relations theory after World War II was marked for many 

years by the pre-dominance of the realist paradigm and its derivative rational- 

institutional theories.7 All these theories were built upon the assumption that 

international relations are the realm of anarchy, defined as the absence of centralised 

government. This ‘anarchy’ is supposed to be the feature that distinguishes the 

academic discipline of international relations from all other branches o f the social 

sciences. Moreover, anarchy is viewed as a ‘continuity’, a structural dilemma o f 

international affairs from which mankind cannot escape. As a contemporary realist 

stated, "[r]ealism in all of its forms emphasises the continuities of the human 

condition, particularly at the international level. (...) Neo-realists find them in the 

anarchic structure of the international system, which they see as a vital and 

historically enduring force that shapes the behaviour and construction of states" 

(Buzan, 1996: 50).

Neither (neo)realism nor rational institutionalism have displayed a great interest in 

justice and fairness in international relations (Halliday, 1998). This was directly 

related to the predominance of the anarchy paradigm.8 The assumption of 

international anarchy and the absence of justice in international affairs are intellectual 

twins. This connection can be found in the work of the intellectual ancestors of the 

realist approach to international relations, most notably Niccolo Machiavelli and 

Thomas Hobbes. Realists at all times have tended to exclude justice and fairness from 

the ontology of international relations by degrading them to a function o f centralised 

state power. Under anarchy, that is, prior to the establishment of hierarchical power 

relationships, there can be no justice. In the realist literature this argument takes 

several twists. One of the oldest popular ‘realist’ quotations stems from Plato’s 

Politeia, where Thrasymachus states: “I affirm that the just is nothing else than the 

advantage of the stronger” (47).

7 As derivative theories I consider all approaches based on the assumption of anarchy in international 
affairs, such as ‘rational institutionalism’. The ‘cooperation under anarchy’ debate (Axelrod. 1984; 
Oye, 1985), like realism, ignored the influence of justice and fairness norms due to pre-assumptions 
about the nature of the international system.
8 For the anarchy paradigm see Milner, 1992; Wendt 1992.
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Although this utterance is made by an advocatus diaboli in a philosophical discourse, 

it has been interpreted by political realists as describing a ‘fact’ of international 

affairs. While the philosophical character of Thrasymachus bluntly and provocatively 

reduces justice to the interest of the powerful, classic political realists have developed 

a more complex argument. Nevertheless, they uphold the idea that justice is 

dependent on power. A first interesting variation of the Thrasymachean theme 

originates from Machiavelli’s ‘Discorsi’. Here, the emergence of the concept of 

justice parallels the foundation of the state. As in much of the subsequent political 

theory, Machiavelli explicitly employs the metaphor of an anarchic state of nature 

from which civilisation has developed. The emergence of justice coincides with the 

passage from the unregulated state of nature to the state, which is structured 

hierarchically by a central authority.

“[I]n the beginning of the world, when its inhabitants were few, they lived for a time scattered like the 

beasts; then, as the generations multiplied they gathered together, and in order better to defend 

themselves, they began to consider carefully who among them was stronger and braver, and they made 

him their leader and obeyed him. From this arose knowledge of things honoured and good as opposed 

to those which are pernicious and evil, for noticing that when someone did harm to his benefactor it 

aroused hatred and compassion among them, since they condemned the ungrateful and honoured those 

who showed gratitude, and thinking that the same injuries could have also been inflicted upon 

themselves, they set about making laws in order to avoid similar evils and ordained punishments for 

whoever violated them: from this arose the notion of justice” (Machiavelli, 1997: 24).

Justice, as described here, is not conceivable in the absence of power-relationships: 

justice is what the mighty deserve. The prince as the ‘benefactor’ of the new bom 

society is entitled to respect and gratitude. Note also that the notion of justice comes 

about together with the possibility of punishing deviation from it. Punishing power is 

needed to enforce the reciprocity between the prince and the people who exchange 

protection for obedience and respect. Thus, the genealogy of justice directly parallels 

the emergence of state power. In the anarchical state of nature, which Machiavelli 

sparsely describes, men were separated, asocial beings, detached from any normative 

context. The transformation of these beasts into members of an orderly society is 

achieved through the establishment of hierarchy and domination.
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The dichotomy of hierarchy versus anarchy that Machiavelli briefly sketched in th e  

‘Discorsi’ became a central feature in the writings of the probably most influential 

political realist, Thomas Hobbes. Theorising about the emergence of the state, Hobbes 

also started from a hypothetical ‘original position’, an anarchical environment 

characterised by a permanent war of all against all. Hobbes then explicitly refers to  

the international system as a realm that still and for all future times represents such an  

anarchical environment. The international sphere is the only manifestation of the state 

of nature in time and space. The classic source reads as follows:

"Though there had never been any time, wherein particular men were in a condition of warre one 

against another; yet in all times, Kings and Persons of Soveraigne authority, because of their 

Independency, are in continual] jealousies, and in the state and posture of Gladiators; heaving their 

weapons pointing, and their eyes fixed on one another; (...)’’ (Hobbes, 1991:90).

Deducing from this axiomatic assumption, Hobbes claims that states remain in the 

state of nature, which individuals can escape from by building a state and establishing 

coercive power: the monster called Leviathan. The state is the precondition for justice, 

which therefore cannot exist in international relations. ‘T o  this warre of every man 

against every man, this also is consequent; that nothing can be Unjust. The notions o f  

Right and Wrong, Justice and Injustice have there no place” (ibid.). This is why the 

relations among states remain a sphere where the mere concept of justice is not 

applicable by definition.

According to Hobbes, people will follow the prescriptions of justice only if these are 

backed by the enforcement capabilities of the state. Thus it is precisely the threatening 

force of the Leviathan, not a sort of moral sentiment or piety, that makes people 

comply with laws and that gives meaning to justice. As soon as this domination 

relationship breaks down, rule compliance and adherence to justice become uncertain 

and rather unlikely. This Hobbesian vision of rules and rule forms the intellectual 

basis for the realist approach to international relations. Realists believe, in accordance 

with Hobbesian assumptions, that states remain in the anarchical state of nature which 

individuals leave behind by establishing state power. By analogy, justice is viewed as 

non-existent in the absence of enforcement capacities.
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Thus, Hobbes’ philosophical metaphor of the state of nature was taken over into 

empirical social science, as if it were an obvious matter o f fact. The non-existence of 

a world government became viewed as sufficient and unproblematic evidence for the 

perennial anarchy in international relations. Justice was concomitantly defined as ‘not 

existing’ under anarchy and hence dropped from the ontology of international 

relations as an academic discipline. Interestingly, even ‘rational institutionalists’ who 

keep the anarchy assumption, but at the same time believe in better prospects for 

international cooperation than realists, treat concepts like ‘reciprocity’ not as a basic 

norm of justice or fairness but as a tactical bargaining move.9

When realist international theory confronts international reality there is, however, an 

apparent contradiction between what happens in practice and what is supposed to 

happen according to the theory. As a matter of fact, there is much justice talk going on 

in international affairs. Politicians and diplomats regularly refer to justice and 

fairness, so do NGOs, so do commentators of international affairs and so do the 

media. Why do they talk about it? Why do politicians, pressure groups and 

commentators never stop talking about the fairness of this procedure or the justice of 

that proposal? The realist way out of this dilemma was to assert that justice talk 

existed, but did not matter. Who talked justice talked in vain, just like the Melians 

before the Athenian military superpower.10 Through this move, justice could be 

legitimately excluded from the scholarly research agenda as irrelevant, although a 

discourse on justice might exist as a phenomenon in international relations.

The realist response to the justice discourse in international affairs thus may be called 

the fagade-ïheory of international justice. IR-realists have declared all ideological or 

justificatory discourse a mere facade behind which the brute face of power politics is 

concealed (Morgenthau and Thompson, 1985: 101). The politician consciously 

chooses to couch her political aims, preferences or decisions in the terminology of 

justice and fairness. She does so in order to win the favour of an imagined or real

9 For such a mechanistic notion of reciprocity see Keohane, 1986. For the sociological understanding of 
reciprocity as a norm see Gouldner, 1960. Rational institutionalist international theory thus, more or 
less consciously, reduces international morality to prudence.
10 Thucydides (1978) reports this episode from the Peloponnesian War (Book V, Chapter XVII). The 
island community of Melos was besieged and eventually destroyed by Athens. In bilateral negotiations 
the Melians tried to convince the Athenian delegation to spare them, invoking justice norms. The 
Athenians rebuff them, stating that “the strong do what they can and the weak suffer what they must."
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audience, that is, other politicians, diplomats or the media (Morgenthau and 

Thompson, 1985: 119). Thereby the fa?ade theory of international justice implies that 

it is somehow advantageous (and possible) to convince others, be it individuals or the 

general public, with normative arguments.

This implicit assumption, however, acknowledges the potential force of justice in  

international relations. If we assume that policy makers can manipulate others by 

using notions of justice and fairness, these norms must be viewed as valid by their 

audience. To put it in more technical terms, the concept of rhetoric pre-supposes the 

social validity of norms:

“Yet the use of rules for self-interest could only be a viable strategy if rules were themselves viable as 

governors of human conduct. Unless rules were considered important and were taken seriously and 

followed, it would make no sense to manipulate them for personal benefit. If many people did not 

believe that rules were legitimate and compelling, how could anyone use these rules for personal 

advantage?” (Edgerton, 1985: 2/3).

Neo-realism is an explicitly materialist theory that denies a significant causal 

importance in world politics to anything other than material factors (Waltz, 1979). At 

the same time, however, the facade theory of justice only makes sense if the beliefs o f 

the audience are so important to policy makers that these attempt to convince it. Only 

if we assume that justice beliefs can influence the course of politics, we can really 

explain why rational actors engage in a justificatory discourse. Whereas prominent 

game theorists have confronted this problem and struggled to incorporate justice into 

their models (H.P.Young, 1994), realist or rationalist-institutionalist IR literature 

remained silent on the topic.11

This silence might have another reason, historical in nature. Justice has been regarded 

as almost taboo in international relations theory because it smacked of idealism. 

Political idealism or utopianism was accused of fatal mistakes like the ‘politics of

11 An exception might be Hasenclever et.al., 1998, 2000, who propose a rational-institutional approach 
to international regimes. In this literature that will be discussed towards the end of the chapter the 
theoretical assumptions are not entirely clear and seem to entail also 'constructivist' assumptions about 
the relevenace of norms.
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appeasement’ towards Hitler’s aggressive Nazi Reich (Carr, 1939: 11-21).12 13 Due to its 

concentration on the material dimension of world politics, some realists 

underestimated the profoundly ideological nature of the East-West conflict, declaring 

it an inherently logical consequence of power balancing (Waltz, 1979). Though such 

mistakes have been properly denounced in the meantime, the justice taboo still seems 

to haunt international relations theory. This could account for the fact that even after 

the ‘constructivist turn’ in international relations, which eventually put norms and 

ideas back on the agenda, empirical investigations into justice and fairness are still
13scarce.

1.2 Bringing justice and fairness back in

Given the anti-idealistic bias in mainstream IR theory, empirical literature on justice 

is relatively scarce. Most notable contributions are David Welch’s book on justice and 

the genesis of war. In five historical case studies Welch analyses the role of justice as 

a possible motivation for going to war. States, he assumes, at times feel the need “to 

correct a perceived discrepancy between entitlements and benefits” in the 

international system (1993: 19). Other authors have analysed the role of moral 

concerns in foreign aid policy (e.g. Lumsdaine 1993; Riddell, 1987). Important 

contributions also came from negotiation analysis, which did not venture grand 

theorising at the level of the world system but studied international relations as a form 

of social interaction. Negotiation experts such as William Zartman (1995, 1997, 

1999), Cecilia Albin (1995b, 2001), and Oran Young (1994) have documented the 

influence of fairness concepts in debates among diplomats and politicians.

They have shown that negotiators worry about these concepts and at times discuss 

them explicitly. Zartman even arrived at the conclusion that an agreement on a shared

12 It would be misleading, however, to portray E.H.Carr as a realist like Hans Morgenthau or Kenneth 
Waltz. Carr indeed acknowledged the functional importance of moral norms for constructing and 
maintaining international order; see Carr, 1939: 235/36.
13 The anarchy paradigm in international relations thinking has been profoundly challenged during the 
contructivist turn in international relations theory (Wendt, 1992). To be sure, social constructivism is 
an approach rather than a theory and does not have anything to say about justice and fairness per se. 
However, its ontology allows for them to influence international politics. At the ontological level 
constructivism assumes that international relations are constituted and regulated by social norms and 
ideas. Since notions of justice and fairness fall into this category, they could be accomodated by a 
constructivist agenda. In their research practice, however, constructivist authors have not tackled the 
topic. It should also be noted here that the ‘English school’ approach to IR always acknowledged the
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notion of justice is a prerequisite for the creation of new institutions for international 

governance (1995: 899).14 Equally valuable contributions to the fairness debate com e 

from another specialised branch of international relations studies. International 

lawyers who draft, analyse and interpret the rules of international regimes have 

always acknowledged the importance of fairness criteria in the international legal 

discourse. Thomas Franck has undertaken the undoubtedly most comprehensive study 

on different concepts of justice, fairness and equity in international affairs.

“Fairness discourse is necessary for the implementation of international human rights, se lf  

determination, collective security, and free trade. It is a necessary part of decision making in the 

International Court of Justice, the UN Security Council, and Office of the Secretary-General, as also in  

GATT, ICSID, and FTA arbitrations. It is heard in the chambers of the US-Iranian Claims Tribunal, 

and in European and American regional human rights courts. It is embedded in the decision-making 

processes of numerous treaty-based organizations and intergovernmental institutions. This discursive 

enterprise consists primarily of advancing claims and testing them against rival claims based on 

alternative values: national security, self-interest, economic efficiency and others. As there are many 

differing claims advanced on behalf of efficiency, so also various (and indeed contradictory) claims 

may be advanced on behalf of fairness. Yet fairness is not a standardless concept. As we have noted, its 

rubric excludes claims which proceed not from reason but by automatic trumping” (Franck, 1995:478).

This quotation entails some important elements for a theory that can give justice and 

fairness notions a systematic place in international relations. What Franck presents 

here, in essence, is not a normative but a functional argument. Debate about and, at 

times, agreement upon certain fairness principles is viewed as a necessity in voluntary 

international cooperation. It seems to be involved in all attempts to voluntarily create 

an institutional order by means of international negotiations (Hurrell, 1993: 68). 

Negotiation analyst Oran Young has made a similar point with respect to ‘institutional 

bargaining’, that is, the creation of new international organisations or regimes. “In a 

negotiating environment featuring a consensus rule, they [the negotiators, J.S.] must 

occupy themselves, for the most part, with considerations of equity on the 

understanding that institutional bargaining in international society can succeed only

power of moral principles in international affairs (Wight et al., 1991; Bull, 1977). Yet this general 
acknowledgement did not lead to a terribly profound empirical analysis of fairness issues.
14 As will become clear below, I am sceptical about this conclusion, which has also been adopted by 
Albin (1999; 274). For details see Steffek, 2001.

22

?! J L Jlfff 1 !>■!•! SW HW WW—ffUM-w



when all the major parties and interest groups come away with a sense that their 

primary concerns have been treated fairly” (1994: 109).

Thus, it seems that there is a clear case for justice analysis in international affairs. 

Unfortunately, none of the cited authors has related justice to the broader debates in 

international relations theory. Although they all have shown that justice matters, they 

did not endeavour to connect it to more general theories of international relations. 

This is a pity, because the major elements for such a theory are already inherent in 

their analysis. Zartman, Albin, Franck and others have in common that they 

concentrate on the discourse dimension o f international relations. They take seriously 

what actors say. They are concerned with the texts and the legal documents that 

emerge from these debates. Whereas negotiation analysts focus on the discursive 

process that creates a text, international lawyers usually focus on the text itself, its 

meaning and possible interpretation.15

If we view the approaches from negotiation analysis and international law together, 

we see the crucial linkage between the discourse that establishes international 

institutions, and the work and functioning of these institutions in international society. 

This society is constituted and regulated by a set of rules that are universally 

acknowledged and which no state violates without a justificatory or apologetic 

explanation. Thus we see a process towards the constitution of a global moral and 

political community, albeit still unfinished (Shaw, 2000).

Justice therefore does not depend upon the existence of centralised power or 

enforcement capacities, or on the benevolence or altruism of international actors, as 

realists might contend. It simply reflects the reality of international relations: no state 

that wants to take part in international relations can ignore the normative setting of 

international society. An international society ordered by norms cannot avoid 

discourses of justice and fairness in norm setting and application. Fairness notions 

from these discourses have ‘crystallised’ in the legal documents that constitute and 

govern international society. Within such an international society, fairness discourse 

is pervasive in all debates on the norms and principles of international governance.

IS The link is visible in the importance that lawyers attach to the intentions of the treaty drafters. In 
cases of doubt, ‘meaning’ is re-constructed by looking at the negotiation documents.
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The justice provisions of the legal documents are therefore a most important point o f  

reference.

Thus, an attempt to give justice a systematic place in international relations th e o ry  

should start from the discursive dimension of international governance. We can c o u c h  

this in functional terms by saying with Max Weber (1978) that governance -  o n  

whatever level of social aggregation - is dependent on a feeling of legitimacy on th e  

part of the ruled over. Legitimacy describes the normative conditions of dom ination 

and thus links power and norms. As Ian Hurd recently re-affirmed, we cannot explain 

the endurance and stability of international governance without assuming that it is  

regarded as legitimate (1999). International institutions depend upon a certain level o f  

perceived legitimacy.

This is to say that, just like state governments, international organisations and regim es 

must enjoy legitimacy in order to be effective.16 State representatives and other actors, 

like NGOs, accept that these organisations act in certain issue areas, they bring issues 

to them and they comply with the rules, norms and decisions these organisations 

issue. Since supranational organisations often have few coercive means at the ir 

disposal, they are highly dependent on a level of voluntary compliance with the ir 

rules. Unlike states, and here we come back to Hobbes, they cannot ultimately enforce 

compliance with their norms and decisions. In the absence of coercion in international 

affairs, norms might be even more important for the regulation of international society 

than they are within states.

If we accept the functional argument that international organisations are legitimate the 

question arises: where does this legitimacy come from? Is it that international 

institutions represent the popular will which is transmitted to them through state 

governments? But which citizen even knows by which international organisations he 

or she is represented, let alone has an opinion on what these bodies should do? Does

16 International governance has been related to legitimacy also in different ways. International 
institutions can also act as ‘dispensers’ of legitimacy (Claude, 1967; Slater, 1969). They approve or 
disapprove of state practice. They enable collective action to remedy violations of the principles. By 
means of shaming and reproving they discourage states from certain actions. When we speak of 
‘legitimating’ in this context we mean that they normatively privilege some actions over others. This 
function of international organisations depends, however, upon the legitimacy or authority they are 
assigned by states.
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the WTO, for example, act on behalf of the peoples of the world? Even for the 

European Union one might have doubts.17 In any relevant sense, supranational 

organisations do not represent popular will. What they do represent are normative 

principles and rules of procedure on which their contracting parties have agreed.

Therefore, the legitimacy of supranational organisations seems to stem from the fact 

that they embody a set of shared principles and values. Their decisions deserve to be 

respected because they have come into being in accordance with accepted rules and 

they serve some commonly agreed ends. In practice, their legitimacy is established, 

renewed and challenged by means of rational argumentation. The only way of 

challenging the legitimacy of international institutions is by arguing against them. 

One can challenge them, as I argue in this chapter, on three grounds: they exceed the 

limits set to their activity and do other or more than what was agreed upon. They 

violate the rules of due process agreed upon. The results of their activity violate 

commonly accepted standards of justice or run counter to the intention of the regime. 

In sum, international organisations are viewed as legitimate because they attain 

commonly valued goals and in so doing respect principles o f fair and right conduct.

This account of discursive legitimacy in international relations is the theoretical 

argument of this study in a nutshell. The following pages will now support in more 

detail every single claim I have made here and underpin them with arguments from 

sociology and social theory. After clarifying some terms, the following section 1.3 

explains in more detail why the legitimacy of international governance cannot be 

anything else than discursive in character. Section 1.4 then investigates what 

‘discursive legitimation’ is and how it functions. Section 1.5 will highlight some 

specific characteristics of discursive legitimacy in international relations.

1.3 Legitimacy above the nation state

Avoiding misunderstandings (I): Prescriptive vs. descriptive notions o f legitimacy 

No theoretical approach that uses the term ‘legitimacy’ should do so without a careful 

clarification of its meaning in the specific context. A particular problem with the

17 See the results of the Eurobarometer 55, special edition on the future o f  Europe. The percentage of 
citizens who feel well-informed about core issues in Union politics is extremely low. The results are 
available at http://europa.eu.int/comm/dglO/epo/eb/ebrepl/highlightseu_fr.pdf.
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concept o f legitimacy is that it is employed both in a normative and a descriptive 

sense. Therefore, a discussion of the concept should start from the crucial distinction 

that David Beetham (1991: Chpt. 1) has hammered out most clearly. For a social 

scientist, there are two different ways of approaching legitimacy:

1. Prescriptive: social science should tell us under which conditions governance 

deserves the predicate legitimate.

2. Descriptive: social science should tell us why the subjects to that governance 

accept and support it in reality.

With regard to the First project, there is a well-established strand of normative 

research that discusses a prescriptive version o f  legitimacy. Political philosophers and  

legal theorists have reflected on the conditions under which the domination of som e 

human beings over others should be called legitimate. Legitimacy in this context is a  

normative quality that is attributed by theorists to certain political systems. In th is 

tradition we might grant the adjective ‘legitimate’ to governments which have been 

established in accordance with certain rules and principles, nowadays normally 

democratic principles. This prescriptive version of legitimacy is a normative 

statement and as such does not ask why people accept a social order in reality.

With the rise of empirical social science in the early 20th century, a remarkable turn 

occurred in the thinking about legitimacy. Max Weber detached legitimacy from the 

philosophical legacy and conceptualised it as a social fact: legitimacy in Weber’s 

sense is the phenomenon whereby a social order enjoys ‘the prestige of being 

considered binding’ (Weber, 1978: 31). In this case the social scientist investigates the 

specific empirical motives for this belief. This is the descriptive approach to  

legitimacy. It does not aim to privilege certain social arrangements over others and 

as such is a ‘value free’-concept.18 19 Contrary to the normative variant, legitimacy as an 

empirical fact only reports an attitude held by individuals or groups towards

18 Its origins seem to be older than sociology as an academic discipline. See David Hume's notion o f 
government hinging upon the opinion of the governed; Hume, 1993a: 31; 1993b: 289-292.
19 In extremis this means, for example, that as social scientists we could not declare totalitarian rule 
illegitimate so long as people comply with it on the grounds that they endow on it ‘the prestige of being 
considered binding’.
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domination- Max Weber has struggled against the confusion of these two categories, 

as documented in his polemical remarks against Rudolf Stammler.20

In the course of Weber’s re-conceptualisation of legitimacy, the analytical role of 

norms has shifted significantly. Instead of being the philosopher’s yardstick for the 

evaluation of political regimes, they have become a sort o f ‘independent variable’ in a 

causal relationship, a motivation for social action that must be explained by the 

scientist. Empirical research has become increasingly interested in the social functions 

of legitimacy rather than in the normative justification of governance. Such a 

‘downgrading’ of legitimacy thinking has provoked criticism, directed at both the 

desirability of such an approach and the empirical possibility of analysing normative 

conceptions in a value-free fashion. These questions are intriguing but clearly beyond 

the scope of this analysis. What matters here is to outline a crucial distinction, since 

only few authors writing on international legitimacy make explicit which of these 

perspectives they adopt.21 This essay will use legitimacy exclusively in the descriptive 

sense of a perception on the part of the rule-addressees that a government is entitled to 

issue binding prescriptions.

Avoiding misunderstandings (II): Compliance vs. legitimacy

A second important distinction that sometimes gets blurred in the literature should be 

made between the acceptance of governance and its legitimacy. This conceptual 

problem mainly concerns the empirically oriented literature on the topic. It is 

particularly important in the disciplines of international relations / law that have 

studied the compliance issue extensively (Hurd, 1999: 379; Koh, 1997). We need to 

distinguish clearly between the acceptance of domination and its legitimacy. The 

starting point for my argument is a well-known, threefold classification of individual 

motivations for rule acceptance (Kratochwil, 1984). Who follows a norm can have 

very different motivations for doing so:

1) Fear of punishment or coercion.

2) Cost-benefit calculations.

3) Acceptance of a norm as binding.

20See Weber, 1978: 325-333.
21 For an exemplary statement see Jachtenfuchs. 1995.
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In the first two cases we see rule-compliance as a mere acceptance of com m ands- 

Individuals are motivated by perceptions o f fear or calculations of self-interest, 

respectively, and thus react to the external circumstances of a certain situation. B o th  

mechanisms have in common that the level of compliance will decrease im m ediately 

when the threat or the material incentive for compliance disappear. They are th u s  

strictly situation-bound. As a consequence, these mechanisms can trigger th e  

acceptance of a command only in the presence of threats (or incentives) and a tig h t 

system of compliance control.

The third mechanism that leads to acceptance is less dependent on these provisions. A  

reasonably stable belief in the normative rightfulness of a social order can e lic it 

compliance in a variety of situations and in the absence of control. This is why, a s  

Weber famously said, all enduring structures of domination are in need of som e 

feeling or belief on the part of the ruled-over that the issued norms or commands a re  

binding.22 23 Thus, Weber positioned his notion of legitimacy deliberately against th e  

two other ways of eliciting compliance. At this point we can see very clearly th e  

difference between the act o f compliance and its possible motivations. Legitimacy 

should thus exclusively describe one motivation for compliance, that is, the  

phenomenon that a social order enjoys “the prestige of being considered binding”  

(Weber 1978: 31). To follow a command backed by power is a matter of prudence, to  

follow a command because it pays is a matter of rational calculation. To follow a 

command because it is considered binding is essentially a moral choice. Hence, 

legitimacy describes only one specific class of reasons for rule following. Compliance 

or conformity, by contrast, are the resulting social phenomena that we observe.

A clear analytical distinction between legitimacy and compliance can help us to avoid 

some typical misunderstandings of Weber’s idea of legitimacy, like the following: 

“Here it [legitimacy, J.S.] is ‘value-free’ and a purely descriptive label. Thus the

22 Concepts like the ‘shadow of the future’ which suggest that rational actors are taking long-term 
calculations into account when they make their compliance choice do transcend the time horizon of the 
situation but are nevertheless dependent on the information available at that point in time. Thus the 
choice is still situation-bound.
23 Contemporary authors like Koh, 1997 and Hurd, 1999 essentially make the same argument with 
respect to the importance of norms in international affairs.
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relationship in which a Mafios[o] is able to maintain control of a peasant village 

through threats and violence is a legitimate one as long as the peasantry do not 

challenge it, even if the lack of challenge is simply the result of fear” (Williams, 

1996: 41). What is described in this example is mere acceptance of domination as a 

matter of prudence, but without any belief in its legitimacy. Legitimacy would only be 

involved if the peasants in fact believed that the Mafia is, or should be, entitled to 

order the social life in their village.

Once we carefully disentangle legitimacy and acceptance we can also see that the 

often raised tautology objection against Weber is poorly founded. It has been said 

against the Weberian approach that an empirical operationalisation of legitimacy will 

by necessity end up in a tautology (e.g. Grafstein, 1981). In the critical view of these 

authors, legitimacy is explanans and explanandum at the same time. Legitimacy is 

defined as the causal force that brings compliance about, while compliance is used as 

an indicator to measure legitimacy.

However, one cannot simply conclude from de facto acceptance of norms, rules, and 

commands that the addressees really hold legitimacy beliefs. Prudence might tell us to 

follow a command even if we are convinced that it is illegitimate, so that the 

observation of compliance does not per se have anything to say about perceived 

legitimacy. In a similar vein, we might not follow a rule in certain circumstances 

although we view it as legitimate, because it would impose unbearable burdens or 

disadvantages on us. Since compliance can occur in the absence of beliefs in 

legitimacy, and in turn legitimacy beliefs can exist in the absence of compliance, 

these two phenomena are conceptually independent. Therefore, the belief in 

legitimacy cannot be equated with de facto acts of acceptance or compliance.24

Why international legitimacy cannot be anything else but discursive 

The last distinction I wish to make in this first part of the essay concerns different 

sources of legitimacy. What makes individuals perceive a certain arrangement of 

governance legitimate? I will briefly present three possible bases of legitimacy that 

figure prominently in the literature:

24 The same point is made by Simmons. 1999: 751.
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1) Myth and Identity.

2) Democratic participation and control.

3) Right process of governance.

Mythological or identity explanations of legitimacy claim that certain persons a re  

viewed as entitled to act on behalf of others, or to impose rules on them, because o f  a  

common history, ethnic origin or destiny (Obradovic, 1996; Cederman, 2001). 

Although myths can relate to all sorts of associations, in current writings mythos is  

usually associated with the origins and distinctiveness of a national community. W ith  

respect to governance and domination, the related assumption is that a national 

community can only be represented by a national government, i.e. composed o f  

members o f the same nation. According to this logic, Germany can be represented 

legitimately only by Germans and Russia only by Russians. The ‘im agined 

community’ o f the nation must govern itself.25

The idea o f legitimacy arising from a shared identity has a long tradition that stretches 

from Rousseau’s democratic theory to the fascism of Carl Schmitt.26 These holistic 

approaches link the mythical foundation or bonds of a national community directly to  

the legitimacy of government -  without the intermediate stages of parliamentary 

representation or participation that are salient in liberal individualist thinking. The 

holistic theory of legitimacy is of particular interest here because it is a source o f  

legitimacy that seems by definition incompatible with governance above the nation 

state.

For Carl Schmitt, for instance, mythos and identity define the political community.27 

As an intuition rather than a rational belief the force of the myth is not subject to 

rational exploration. Only the experience of ‘belonging’ enables us to understand the 

power of the myth. Therefore, the ‘organic’ power of myth and identity springs from 

its irrationality and is weakened by rational debate about it. The discursive character

25 On the emergence of this idea see Anderson, 1983.
26 For Rousseau’s idea of the ‘general will’ see Rousseau, 1986: 26.
27 Schmitt calls it “die konkrete Art nationalen Seins” that gives rise to national action and at the same 
time becomes its ultimate goal (Schmitt, 1988 [1929]: 115).
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of a representative, parliamentary democracy is viewed as “a betrayal of the myth” 

(Schmitt, 1988: 13). Felt and experienced, identity can neither be rationally explained 

nor completely understood by non-members. Thus identity constitutes the national 

political community by means of exclusion.

What is more, identity not only marks the boundaries o f the community but also 

remains the nucleus of all political action. As is well known, Schmitt defines the 

nature of the political as the distinction between friend and foe, and the ultimate aim 

of all political communities as self-preservation.28 Here the argument comes full- 

circle. Identity constitutes the political community, defines the aims of political action 

and is the outcome of all successful politics. Politics therefore is an eternal struggle 

that infinitely reproduces the difference between ‘us’ and ‘them’. It has no teleology 

beyond itself.

As a consequence, the only legitimate form of governance is self-governance of the 

national community. Such an exclusionary notion that ‘we’ cannot be represented by 

‘them’ sets narrow limits to governance above the nation state (Weiler, 1995). Any 

sort of supranational domination appears, a priori, to be illegitimate. This is why 

studies that posit a European identity as source of political legitimacy view the latter 

either as a desideratum or as an impossibility. “A myth which represents an account 

of origin, identity and the prepolitical unity of a community - essential components of 

legitimacy - does not exist at the European level. As a result of these defects, the 

concept of European identity is prevented from successfully providing a foundation 

for Union policy legitimacy” (Obradovic, 1996: 215).

A second possible source of legitimacy is (democratic) participation. In the literature 

it occasionally appears as a continuation of the identity argument, but usually it is 

connected to a classic Lockean vision of a political community that is established by 

contract between free and equal individuals.29 The ultimate basis for the liberal 

society is common purpose, not common identity. The concomitant legitimacy

28 Global politics as such is unthinkable for Schmitt. Only an extraterrestrial threat could create the 
necessary distinction, see Schmitt 1988: 72.
29 By continuation I mean an argumentative strategy that connects the identity-based community to the 
idea of a representative government. It is hard, however, to establish a logical connection between the
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assumption is that only adequate representation of the addressees in governance a n d  

accountability of the decision makers toward the electorate can satisfy the need f o r  

legitimacy. In its empirical version the argument assumes that involving t h e  

dispensers of legitimacy actively in the process of governance will make the acts o f  

governance more acceptable to them. Thus the pattern of supranational leg itim ation  

would have to follow current democratic nation-state practice.30

There is little doubt about the fact that international governance has an enorm ous 

democracy deficit. The electorate of nation states neither elects nor controls th e  

activities o f international organisations. This has given rise to a vast amount o f  

literature that seeks remedies for this democracy deficit. From a strictly em pirical 

point of view it raises the question, however, why there is a reasonably s tab le  

acceptance of the work of international governance. Democratic participation can n o t 

be the answer to the empirical question of why governance is accepted. But does th is  

mean in turn that international governance functions without the force of legitim acy 

involved? In response to this puzzle, scholars have explored other possible sources o f  

legitimacy o f international governance and struggled to overcome the rigid boundaries 

set by the strong a priori definition of democratic legitimacy.31

Banchoff and Smith (1999), for example, have suggested informal and pluralist form s 

of supranational representation as elements that can potentially generate legitimacy. 

Joerges and Neyer (1997), and Bodansky (1999) have elaborated on the legitimising 

effects of expert deliberation in supranational governance. Here we see the emergence 

of a more abstract model of legitimate governance, in which not people but 

aggregated societal interests and expertise are represented. Legitimate international 

governance is viewed as a deliberative process that involves all relevant interests and 

can thus make up for the obvious lack of immediate democratic legitimation and

identity basis of legitimacy and the participatory basis. Identity as such does not have anything to say 
about procedures of representation, nor vice versa.
30 On the use of nation state analogies in the EU literature and its consequences see De Burca, 1996.
31 Some readers might wonder why I do not simply adopt the term ‘output legitimacy' here (Scharpf, 
2000). I hesitate to do so because ‘output legitimacy’ seems to be composed of two elements, and only 
one of those is compatible with the notion of legitimacy as proposed by Weber. One element is modem 
welfare states provide for their citizens, which in turn support these regimes. This seems to be a 
motivation for political support based on individual cost benefit calculations and therefore at odds with 
Weber’s definition. The second element is that good governance is viewed as ‘for the people’ or ‘for 
the common good’ (Scharpf, 2000: 4/5), which is a normative criterion above individual calculations o f 
interest.
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control (Jacobsson, 1997). Thus, deliberation and rational justification as a source of 

political legitimacy have become increasingly popular in recent years. In 

concentrating on discourses they meet debates on legitimacy from international law 

that examine the legitimacy of rules and norms of international regimes (Franck, 

1990; Berman 1991).

1.4 Legitimacy and international domination

It is universally accepted that legitimacy is about the rightfulness of domination. It is 

often overlooked, however, that therefore the very nature of legitimacy might depend 

upon the nature of domination. Thus, an inquiry into international legitimacy should 

start with an inquiry into the nature of international domination.32 The notion of 

domination I propose here is based on Max Weber’s definition of the term: 

‘Domination (Herrschaft) is the probability that a command with a given specific 

content will be obeyed by a given group of persons’ (Weber, 1978: 53). By 

introducing the ‘given group of persons’ he apparently does not imagine domination 

as one single, universal structure in the polity - a government dominating on the one 

side, and citizens obeying on the other. Weber’s definition of domination can 

accommodate many forms of social power.

Moreover, domination for Weber does not imply that any possible command will be 

obeyed by the addressees. Weber’s concept of domination rather refers to many 

different social relationships, including for instance, the relation between employer 

and employee (Weber, 1978: 213). This example is useful to bring out the Weberian 

idea of domination that I want to put forward in this essay: an employer can generally 

count on obedience on the part of the employee, but only for a few and clearly defined 

types of commands. The domination of the employer over the employee is clearly 

restricted to the world of work. An employer cannot issue commands concerning the 

employee’s private life with a reasonable expectation of compliance.

Thus, domination in the Weberian sense must not be viewed as universal and all- 

encompassing, but rather as sectored and fragmented. Consequently, every individual

32 Neyer (2001) also calls for a refined understanding of ‘domination’ with regard to international 
organisation and European multi-level governance.
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or group is embedded in different, overlapping domination relationships, concern ing  

different aspects of their lives. Moreover, the Weberian notion of domination does n o t  

require that domination be enforced through coercion mechanisms of the police-type. 

An employer confronted with a recalcitrant worker cannot simply call the police t o  

make the employee do as he is told. He has to resort to other means, ranging f ro m  

persuasion via material incentives to material sanctions. In extreme cases the o n ly  

alternative is to terminate the voluntary domination relationship by firing th e  

employee. Although other kinds of social domination cannot be terminated as e a s ily  

as a working contract, all sorts o f domination are limited with respect to time a n d  

geographical space and are open to change as far as the range of domination and th e  

means of securing obedience are concerned.

The most encompassing kind of domination we face today is the one exercised by th e  

state over the citizen, and it is usually this notion of state-citizen domination we te n d  

to transplant by analogy to the supranational level when we think about international 

domination. The only authority that can be imagined within the boundaries of th is  

analogy is a world government that terminates international anarchy. Unfortunately, 

this domestic analogy which is so often used (and abused) in IR fixes our attention 

exclusively on political domination in the state / citizen context and obscures o th e r 

varieties of more issue-specific domination.

Although it is quite obvious that there is no world government able to enforce every 

single norm and rule, the anarchy metaphor is misleading when it comes to the 

present state of the international system. The regime definition presented above has 

shown the specific character o f international domination, in that it stated that 

international governance can make actors’ expectations converge. This fits well w ith 

the Weberian idea of domination as a certain probability that a rule will determine 

individual behaviour. In many fields, international functional regulation to a great 

extent determines already state behaviour in the respective issue area. These structures 

of international domination are multiple, issue-specific and by no means all- 

encompassing. Since disputes catch our attention much more than cases in which 33

33 For the use of the domestic analogy in the IR literature see e.g. Suganami. 1986.



international domination functions smoothly, we at times might underestimate its 

power.

With respect to legitimacy, the domestic analogy is misleading because it suggests 

that international domination is a transfer of generalised decision-making competence 

to international organisations or agencies. It therefore directs our attention to the 

image of a demos that is electing and controlling its government. In a similar vein it 

suggests a contractualist idea of people who collectively establish a state that takes on 

an almost unlimited decision-making power.

Following Weber we see that domination does not suggest (or require) a generalised 

ability to decide or to push through any order. It rather envisages a field - or issue- 

specific domination and allows for a broad variety of non-coercive means to attain 

rule compliance (Chayes and Chayes, 1995). The obvious lack of coercive capacities 

makes international domination much more dependent on voluntary compliance than 

governance taking place inside the state. Indeed, from an empirical point of view, this 

is an argument for rather than against its legitimacy.

However, if we keep in mind Weber's notion of fragmented and multiple domination 

structures it is much easier to see that domination is indeed manifest at the 

supranational level. When we conceive of international domination as fragmented and 

issue-specific it is easy to see that there is domination by international institutions 

over states and their citizens in certain issue areas.34 It is interesting that this 

domination is not the domination of people over others but a domination of norms 

over states.

This ‘abstraction’ of domination is reflected in the ‘international regimes’ literature 

that has defined international regimes as “principles, norms, rules, and decision

making procedures around which actor expectations converge” (Krasner, 1982: 1). 

What is striking in this definition is that it conceptualises norms as actors in

34 This does not exclude the existence of other domination structures on the international level. 
‘Hegemons’ can indeed bully weaker states and thus create structures of domination. However, such 
domination of the weak by virtue of superior military or economic capabilities is not a legitimate 
exertion of power. The US might in fact dominate small states of central America, but can we imagine
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international governance.35 Abstract prescriptions dominate concrete state behaviour. 

The increasingly abstract nature of modem international governance is thus re flec ted  

in the de-personalisation in the thinking on international cooperation. Contrary t o  

traditional legitimacy thinking that has focused on a government as a group of sev e ra l 

persons, international legitimacy applies to arrangements of governance that appear to  

be a mix of norms and organisational structures.36 With regard to international 

legitimacy, the important feature of the regime concept is that it posits a functionally 

bounded form of domination and, as a consequence, a bounded notion of legitimacy. 

An international regime, other than a hypothetical world government, does not have a  

generalised entitlement to decide any political matter.

1.5 Legitimation through rational discourse

In the preceding sections I hinted at the function legitimacy performs in social life  

when we view it from an empirical perspective. Technically speaking, legitimacy 

facilitates domination by enhancing the probability of non-enforced rule compliance. 

In his often-cited statement Max Weber put it this way:

‘But custom, personal advantage, purely affectua! or ideal motives of solidarity, do not form a  

sufficiently reliable basis for a given domination. In addition there is normally a further element, th e  

belief in legitimacy. Experience shows that in no instance does domination voluntarily limit itself to th e  

appeal to material or affectual or ideal motives as a basis for its continuance. In addition every such 

system attempts to establish and to cultivate the belief in its legitimacy’ (1978: 213).

This is true for any kind of social domination and it is particularly true fo r  

international relations. Given the strong voluntary element in rule-creation and rule

following in the international system, international domination is arguably even more 

dependent on legitimacy beliefs on the part of the ruled over than any other. What is 

now the specific type of legitimation that prevails in international governance? As w e 

saw in the last section, the nature of legitimacy is dependent on the nature o f  

domination structures. We have also seen that international domination is fragmented,

them acknowledging that the US has a right to do so? The power of states over others is obviously not 
a legitimate form of exercising power and is therefore marginal to this essay.
35 An international lawyer would find this hardly new’, of course. It is one of the pre-assumptions o f 
international law' that norms can in some way or the other dominate state behaviour. For international 
relations as a social scientific discipline dominated by realism in the post-war decades, this was an 
interesting move.
36 Ruggie (1982: 382) speaks of international regimes as exercising ‘political authority’.
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and issue-specific. Therefore, international organisations are supposed to rely on 

legitimating strategies that resemble those of bureaucracies. The term ‘machinery’ 

that is often used in UN-parlance for its organisations is a telling metaphor in this 

respect.

It is the machinery metaphor that Weber frequently used to describe the (idealised) 

functioning of bureaucratic structures of domination. The legitimating sources are 

seen in the characteristics of the functioning of the machinery. For Weber, the type of 

legitimacy that bureaucracies rely upon is ‘rational-legal’. Under ideal conditions of 

such rational-legal domination, the personalised dimension of rule following is 

completely suspended. Obedience is not owed -  as in pre-modem societies -  to 

individual persons but to abstract rules, that are usually fixed as law. Rational-legal 

rule is the rule of abstract laws, which generally do not make any distinction between 

their subjects; at the very least, all exemptions and exceptions from the rule require 

careful justifications.

The im personated bureaucracy that Weber describes is perceived as legitimate 

because it works according to impersonal principles, applied in an impersonal way. In 

his writings on rational legal rule, Weber elaborates quite extensively on the 

organisational characteristics of modem bureaucracy and the status of the civil 

servant. In a certain sense, international bureaucracy (which Weber is unlikely to have 

imagined at his time) has a potential to become an almost perfect bureaucracy. 

Maximum neutrality is achieved by cutting the last ligaments between the civil 

servant and his local background, once he serves in another country, even on another 

continent. The international bureaucrat, ideally speaking, should have less stakes in 

the decision than her colleague in a national bureaucracy. Thus, international 

bureaucracy fulfils the criteria of a legal-rational legitimation more than any other, not 

in terms of efficiency, to be sure, but with regard to personal disinvolvement and 

neutrality.

The aspect I want to examine in this essay, however, is not the bureaucratic 

organisation as such but the rational process o f justification according to which it 

works. This is a very important point. The mechanistic metaphor of the machinery 

does not explain the legitimacy of bureaucracies unless it takes the principles.
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according to which the machinery is constructed into account. People will only a c c e p t 

the workings of the machinery if they accept its aims and the principles according to  

which it functions. They must accept the reasoning behind the machine.

As Weber told us, bureaucracy is an efficient form of organisation because it i s  

rational.37 Apart from the organisational aspects, rationality is embodied in the f a c t  

that all decisions are the outcome of reasoning. ‘T he  only decisive point for us is th a t  

in principle a system of rationally debatable “reasons” stand behind every act o f  

bureaucratic administration, namely, either subsumption under norms, or a weighing 

of ends and means” (Weber, 1978: 979; my emphasis). Thus, unlike a government 

that is generally empowered to decide at its discretion, a bureaucracy epitomises th e  

duty to give reasons for every single act. A democratic government might pay f o r  

poor decisions at the next elections. It is, however, generally entitled to stupidity.

A bureaucracy, unaccountable to the demos, must make sure that all its acts a re  

rationally justified. Its decisions are, nevertheless, subject to control and judicial 

review. This control, however, is exercised by courts, not by the citizens themselves. 

Those can often demand a counter-check by a court when they are affected b y  

decisions. For good functional reasons: as errors cannot be excluded, the revisability 

of decisions is an imperative. Such a review process can only work within th e  

boundaries of the formalised rational-legal discourse that is the language of bo th  

courts and administrations.

As we can see from the quotation above, for Weber an act of rational rule-making 

must not only be based on reasons; these reasons must also be “rationally debatable” . 

Prior to the specific reasons one could employ in order to justify a rule is the  

mechanism of rational justification. The idea of a rational debate obviously implies 

that the speaker and the hearer can meaningfully communicate the reasons on which 

the decision is based. This mechanism also seems to be specifically modem if  

contrasted with the functioning of traditional or charismatic domination that Weber

37 On the use of the term ‘rational* in Weber’s work see Brubaker, 1984.
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regards as its historical precursors.38 Although the exertion of traditional or 

charismatic authority often involves discursive elements or explanations it is less 

dependent on the rational acceptance of reasons for single acts of governance. In 

many cases, traditional authority grounded in religious beliefs or myths seems to draw 

its force precisely from the fact that it remains “unquestioned” or even 

“unquestionable”.

What distinguishes modem rational legitimation from such traditional techniques is 

the fact that reasons can and must be given for it to succeed. These reasons must be 

open to confirmation or negation in a justificatory discourse. Johannes Weiss (1981) 

has argued persuasively that the development of the ability to rationally ask questions 

and to rationally give reasons is the core feature of Weber’s account of modernity. In 

his view, the possibility of rational communication is the overarching frame that 

unites the numerous notions of rationality that occur in Weber’s writings.39 As Weiss 

correctly points out, the communicability of reasons is an indispensable precondition 

for many processes of social rationalisation, such as legalisation, bureaucratisation, 

ethical universalism and consequentialism (Weiss, 1981: 48). Communicative 

potential is the mechanism that enables individuals to exchange their views and to 

communicatively agree on strategies of action. Rational communication is a tool that 

is universally applicable and may be called second-order rationality.

Although Weber did not elaborate systematically on the topic of communicability, 

there are some strong hints in ‘Economy and Society’ that allow for the assertion that 

he indeed had such an overarching notion of rationality in mind. This seems to be in 

line with his general diagnosis: after the disenchantment of society there are no 

metaphysical resources left which could justify domination. In modernity, classic 

legitimating sources like holiness, providence or divine authority are exhausted; what 

remains is rational argumentative justification. While legitimacy in pre-modem times 

was mainly derived from divine authority, specifically modem legitimacy is derived •

•>s Weber does not suggest, however, that these forms of legitimacy disappear completely in the modem 
state. Elements of these modes persist parallel to the prevalent rational-legal mode of legitimating 
governance.
'9 Brubaker, for example, counts 16 different notions of rationality (1984: 2).
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from the authority of reason. ‘Reasoning’ or ‘giving reasons’ is the com m unicative 

process that legitimates governance.

This account of modem legitimation through rational discourse, which can already b e  

found in the writings of Max Weber, was picked up and developed much further b y  

Jürgen Habermas.40 “Max Weber’s concept of legitimate authority directs o u r  

attention to the connection between belief in the legitimacy of orders [Ordnungett'j 

and their potential for justification, on the one hand, and to their factual validity o n  

the other” (Habermas, 1988: 95). For both Weber and Habermas, legitimacy is t h e  

conceptual place where facts and norms merge, where the de facto  validity (G eltung)  

of a social order springs from a shared conviction about the normative validity o f  

values (Giiltigkeit).

Habermas has contributed invaluably to our understanding of rational legitim acy 

because he elaborated further and in great detail on the process of discursive 

legitimation that was only mentioned in passing by Weber, and which in his tim e  

could not find a systematic place in social theory (Habermas, 1979). Habermas is th e  

most prominent writer on deliberative democracy, but the idea that legitimacy in  

modem societies originates from rational deliberation was developed by other authors 

as well. Bernard Manin, drawing on Rousseau and Sieyès, examined the formation o f  

legitimate domination in a democracy and arrived at similar conclusion: “We m ust 

affirm, at the risk of contradicting a long tradition, that legitimate law is the result o f  

general deliberation, and not the expression o f  a general wilF (1987: 352).

The characteristic feature of legitimate governance is rational exchange of arguments, 

which eventually arrives at a conclusion in the form of agreement. The logical 

problem philosophers face at this point is the practical impossibility of making all 

parties concerned (i.e. all citizens) participate in such a process. Habermas solves this 

problem by stating that the consensus which brings legitimacy about is a consensus to

40 Note that this assessment is at odds with Habermas’ own interpretation of Weber. In the ‘Theory o f  
Communicative Action’ (1984), Habermas develops his argument against Weber who is portrayed as 
the proponent of strategic rather than communicative action. Such a reading of Weber is definitely too 
stark and polemical as it deliberately overlooks the initial stages of communicative rationality already 
inherent in Weber’s works.
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which all parties concerned could have agreed in principle.41 By the magic of 

deliberation, a reasonable consensus emerges that takes all values and vital interests at 

stake into account. I do not wish to discuss the normative merits of this idea here. In 

reality, however, international relations entail some deliberative situations in which all 

parties concerned need to agree on the outcome.42 In deliberation among state 

representatives the unanimity rule prevails so that Habermas’ hypothetical consensus 

can become a real one. As E.H. Carr stated, “[a]ny international order presupposes a 

substantial measure of general consent” (1939: 236).

1.6 Justice and legitimacy

International negotiation, agreement, and rational adherence to values 

International governance, seen as the sum of organisations, norms and decisions 

within them, is the result of an explicit agreement among state representatives. 

Although international negotiations are not completely protected against influence 

exerted through threats and incentives, they deliver the value base for international 

governance. They define the aims of a regime, the principles and rules of its 

operation. Is this agreement equal to the idea of the conclusion of a private contract?43 

Through the contract parties are supposed to bind their will, and therefore contractual 

obligations often have been viewed as legitimate by definition. This view has been 

challenged by theorists o f deliberative legitimation. ‘The validity claim of norms is 

grounded not in the irrational volitional acts of the contracting parties, but in the 

rationally motivated recognition o f norms, which may be questioned at any time” 

(Habermas, 1988: 105).

Thus, legitimacy is not solely created by the act of agreement, although the aspect of 

self-binding or promising seems to play a role. The mere fact that there has been 

consensus at some point, however, does not suffice to legitimate governance in the 

long term. We have to keep in mind that especially international governance cannot 

be enforced ultimately and is open to re-negotiation. To accept norms with reasons 

therefore creates a broader basis for perceived legitimacy. This act requires a

41 This argument is explained at length in Habermas, 1996.
42 This is not to say that international negotiations resemble Habermas’ ideal speech situation. What 
imports here is negotiation under the unanimity rule.
43 On the importance and the limits of the private contract - analogy in international relations see 
Kratochwil 1994.
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communicative rationality of the speakers, and closely linked to this, the ability t o  

arrive at a normative agreement viewed as conscious adherence to the validity o f  

norms.

What creates legitimacy is not so much the fact of having consented but hav ing  

consented to a certain normative reasoning, which links shared values and principles 

to practice type norms. Thus, legitimacy is created by the fact that negotiators h a v e  

consented to a rule for the same reasons (Habermas, 1996: 119). They have decided  

that a certain political goal shall be pursued by the international community for a  

particular reason, and therefore pursue a certain policy at the international level. T h e  

regime in question will retain the predicate legitimate as long as there is agreement o n  

the values to be realised, the means to be employed and the procedures to b e  

followed.

As we have seen, arguments that create legitimacy are normative in nature. They g ive  

reasons why a certain norm should be regarded as binding. Such normative statements 

are made in a generalised fashion. They appeal to everybody’s ability to understand 

and share the reasoning. They are uttered in public or could at least be repeated there. 

Thus, even in political negotiations behind closed doors, legitimacy-creating 

arguments are the ones that could be presented also in the public forum. Thus it is n o t 

the publicity as such which creates legitimacy, but the structure of an argument tha t 

could be presented to a wider audience.44

Logrolling, bargaining packages and similar deals might in fact facilitate agreement in 

situations of social conflict, but such practices cannot enhance the legitimacy of an  

agreement. Legitimacy-creating arguments are generalisable and impersonal. They 

could be adhered to by any other reasonable human being who is familiar with the 

situational circumstances. These are the two key conditions for presenting them in the 

public forum (Elster, 1986). Legitimacy can only be generated through a public 

discourse and, similarly, any challenge to already existing legitimacy must enter the 

public discourse first. There is no other way of challenging the existing legitimacy o f  

domination in the modem state than through public debate, which can in the widest

44 See also Habermas, 1984, 1996.
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sense of the term, ‘demand’ new laws, rules and policies, or challenge the legitimacy 

of existing ones.

Following the logic of the widest possible participation, the most important forum for 

international legitimation debates should be the General Assembly of the UN. Indeed, 

it has been regarded as the main ‘dispenser of legitimacy’ in the international system 

(Claude, 1967). The UN General Assembly is a good example of the relation between 

the institutional and discursive dimension of governance. Inclusiveness creates 

repercussions on the argumentative logic in the forum: arguments uttered in the 

General Assembly must be formulated in such a way that all other states concerned 

could agree -  they have to be taken into account. This is precisely why rules created 

at the UN level are usually viewed as more legitimate than rules created on the club- 

level of the, let us say, G-8. The logic of the big audience requires most-inclusive 

arguments.

The applied Kantianism, which is inherent in Habermas’ theory of communicative 

action is mirrored on a very practical level in arguing behaviour: the maximum 

inclusion of the forum requires arguments to be formulated in such a way that 

everybody concerned can - in principle - agree to them. This is of particular 

importance for international governance, which, as self-governance, requires 

permanent consensus-building and is in many cases hostile to majority voting. As we 

have seen, international governance is governance by agreement. It is a functionally 

fragmented domination in the sense that not all aspects of state conduct are subject to 

international rules. By signing treaties, states give up only certain sovereignty rights, 

i.e. freedom to pursue whatever policy pleases them in a certain issue area. Through a 

negotiation process they agree only on a specific range of aims and competencies for 

the new organisation, on the principles its decision-making and executive processes 

will be based on, and on a scheme of sharing costs and benefits which arise from it.

Challenges to international legitimacy

In the name of efficient problem-solving, functional international regimes tackle an 

increasing number of problems which affect more than one state. As far as their 

legitimacy is concerned we should distinguish two elements. An assembly o f state 

representatives that determines regime principles under unanimity requirements; and
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an international bureaucracy that implements these principles. The functioning o f  

these international bureaucracies relies on precisely the same principles as m o d e m  

bureaucracy inside the state -  the bureaucracy described by Weber in ‘Economy a n d  

Society’.

The way the process of international legitimation has been outlined so far might m a k e  

it appear as an irreversible process which leads into one direction only. It is the n a tu r e  

of discursive legitimation, however, that it is reversible and can be challenged. D ue t o  

the non-democratic nature of international governance, these challenges cannot c o m e  

about through elections or impeachment, but through public criticism. S u c h  

challenges to international governance can take place within or outside the institu tions 

created. One major arena for the questioning and reversal of international governance 

are the meetings o f the parties to the respective regime, and international fo r u m  

organisations like the United Nations. They articulate new problems and denounce  

deficiencies in the functioning of global governance. This is the challenge f r o m  

within.

A discursive challenge can also arrive from the outside. Institutions o f international 

governance are criticised by social movements and NGOs that demand change in  

international affairs. The recent ‘anti-globalisation movement’ loosely assembled in  

the so-called ‘people o f Seattle’ is the logical challenge to a class of social institutions 

that rely on discursive, not democratic legitimacy (Kaldor, 2000: 111). NGOs a n d  

unorganised protestors air their unease about what they perceive as failures o f  

international governance. They use the street demonstrations in front of TV crews a t  

prominent occasions to bring their topics onto the public agenda.

In this they follow the local or national social movements of previous decades that 

preferred street demonstrations over parliamentary debate. They put their grievances 

into public debate first, and in political institutions later. In Western countries the  

protesters chose the extra-parliamentary way deliberately, although they also had 

traditional political institutions at their disposal. At the international level, which does 

not provide participatory institutions, protesters cannot but use public debate in order 

to influence the reform of international governance. In the following section I will
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investigate some aspects of legitimate international governance and highlight the 

intimate links between notions o f justice and legitimacy.

Legitimacy and the scope o f international governance

The first dimension of international legitimacy that I want to outline here concerns the 

scope and limits of international governance.45 International governance can only be 

perceived as legitimate if states agree that certain values should, or can only, be 

realised at the international level. Thus the question of which goods should be 

pursued by international cooperation, and which should be left to the states' own 

policies is crucial (Sinnott, 1995). Here we have to be cautious in order not to fall into 

an explanatory ex-post trap suggesting that certain problems at a certain point in time 

can only be resolved by international cooperation. Which problems “can only” be 

solved by international cooperation is not an obvious matter of fact but a matter of 

agreement.46 Problems have to be framed as issues which require internationally 

coordinated action. We need to accept that international problems are problems by 

agreement and therefore always open to argumentative challenges.

If international cooperation in one issue area is widely viewed as necessary and is 

almost undisputed in principle, we can assume that legitimacy in the scope dimension 

has emerged. There are cases, however, in which the legitimate scope of international 

governance is hotly debated. Think, for example, of the debate whether or not the 

European Union should handle employment policy. In this case, the economic debate 

about the viability and effectiveness of community-wide employment measures is 

only one of the issues under discussion. The other contested point is whether such a 

sensitive issue as employment should be (at least partially) transferred from the 

discretion of national governments to the Union level at all.

As far as the scope of legitimate international governance is concerned we can assume 

that there is a bedrock of almost ‘classic’ values, which are universally acknowledged.

45 This dimension of legitimacy is stressed e.g. (with reference to the European Union) by Beetham and 
Lord. 1998.
46 A rather unproblematic notion of an objectively given “demand for international regimes" is 
espoused in the rational-institutionalist literature, see e.g. Keohane, 1982: 150/51. The demand for 
international regimes arises in situations of ‘market failure’, i.e. when coordination is needed to 
conclude agreements that are beneficial to everybody but would not be made under conditions of 
anarchy.
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This bedrock is covered by a layer of more contested issues. In these c a s e s ,  

international organisations are regarded as competent only under certain c o n d itio n s  

and in certain cases. Examples of ‘classic’ international values (which seem n o w a d ay s  

to be under attack) include sovereign conduct and non-interference in d o m e s tic  

affairs. These very basic international values are somewhat rudimentary, i.e. t h e y  

must be and are promoted on an international level but they are values that, so  t o  

speak, can exist only in the international sphere. The problems they are designed t o  

resolve, such as possible interference in the domestic affairs of other states, only e x i s t  

because of the co-existence of different states. Thus, the very basic values pursued b y  

international cooperation are not transferred to the international sphere from t h e  

domestic realm but are international values sui generis.

However, since the rise of functional international cooperation in the 19th century, t h e  

face of international governance has changed rapidly: over the last one-and-a-half 

centuries we have seen an unprecedented growth of international agreements, tack ling  

issues such as communication, international trade, transboundary travel, 

environmental protection and many others. The fundamental difference with th e  

classic values of international governance lies in the nature of the problems addressed 

on the international level.

Whereas the very first tasks of international governance were problems that w ere  

created solely by the co-existence of different states, additional issues have b een  

moved from the domestic to the international level; that is to say, problems which 

were formerly solved on the national level. Many of these issues are not yet part o f  

the sediment but still in flux and drifting according to the Zeitgeist. The tendency o f  

the last few decades seems to indicate, however, that the solid sediment is constantly 

growing in that more and more issues are now taken for granted as being the tasks o f  

international governance, including human rights, environmental protection and 

developmental aid. ‘Taken for grantedness” is the best indicator of a successful 

legitimation process.

Legitimacy and the process o f  international governance

As Max Weber stated in the context of societal modernisation, rationally legitimated 

governance requires a process of decision-making that respects the core principles o f
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equality and generalisability. According to Weber, legitimacy of the legal-rational 

type means that rules are obeyed because the ruled over believe in the correct process 

of rule-setting and application, i.e. a process “within the limits laid down by legal 

precepts and following principles which are capable of generalised formulation and 

are approved in the order governing the group, or at least not disapproved in it” 

(Weber, 1978:217).

There is hardly any other realm of social life where this could be more true than in 

international politics. The making and application of international rules and decisions 

is clearly prescribed and, usually, this process is carefully followed. In this section I 

will concentrate on these formal, procedural aspects of international legitimacy, which 

basically means on right process in accordance with the principles guiding the setting 

and application o f international norms by states and international organisations. 

Since there are a remarkable number of approved principles in international society 

which guide the conduct of international affairs, it can be assumed that legitimate 

international rule-setting and application must be in accordance with these 

prescriptions.

Here I must refer to the seminal work of Thomas Franck since it provides an excellent 

enquiry into some conditions under which governance will be viewed as legitimate in 

the international sphere (1990).47 For Franck, legitimacy is “the quality of a rule 

which derives from a perception on the part o f those to whom it is addressed that it 

has come into being with right process” (1988: 706). One very important factor of 

right process is determinacy: the text of the international rule has to convey a clear 

message. If a rule prescribes exactly what will happen under certain circumstances, 

compliance will be more likely than in the case of an indeterminate or unclear 

prescription. Another factor concerns the application of rules: to guarantee perceived 

fairness, rules should be applied coherently rather than inconsistently, or on an 

unclear case-to-case basis.

47 One criterion I leave out here is ‘symbolic validation’ as it transcends the formal and rational 
character of legitimacy: the authority of symbols, which Franck insinuates is at odds with the rational 
reasoning undelying his notion of ‘right process’.
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A third important factor is the adherence of a single rule to more general system s o f  

legal principles. For example, today it is widely accepted that the General A s s e m b ly  

of the United Nations is organised according to the principle ‘one state - one vote*. T o  

see the significance of this argument we should keep in mind that other criteria f o r  

organising the process of international governance are also available. Why not w e i g h  

states’ votes according to size, population or economic power? The procedure o f  ’o n e  

state - one vote' is consistent with the overarching principle of state equality that is  s o  

prominent in the UN system. Therefore, it can be argued, one state - one vote is t h e  

only legitimate mode of voting in the General Assembly of the UN.48

International governance, as Franck rightly points out, has to adhere to the a c c e p te d  

standards of international law and custom to be seen as legitimate. By concen trating  

on the constellation of interests as their core variable, rationalist scholars have w id e ly  

neglected this aspect o f international cooperation. Another lesson that Franck te a c h e s  

us, is that rules cannot be invented ad hoc, or as seems appropriate to reach a n  

‘optimum solution’ for a problem. Every newly emerging norm has to be viewed in  

the context of already existing norms and more general principles underlying t h e  

international order.

Legitimacy and substantive justice in international relations

However, the problem with Franck’s work is that it concentrates overly on the fo r m a l  

characteristics of rules and thus takes no account of other factors which, at least in  

my view, significantly influence the perceived legitimacy of the rule in question. T h e  

problem of scope has already been mentioned. Another issue that clearly affects th e  

perceived legitimacy of governance besides the fairness of procedures is th e  

substantive justice of outcomes. In Franck’s work, “justice” is quite awkwardly 

detached from legitimacy and is conceptualised as a separate factor of normatively 

motivated rule compliance (1995). In the light of Weber’s definition it is hard to find  

a compelling reason why ‘legitimacy’ should refer only to right process and exclude 

substantive criteria which in practice might equally affect a state’s willingness to

48 For the legitmation of the divergent mode of voting in the Security Council and the tension between 
the two principles see Koskenniemi, 1995.



accept international governance.49 If legitimacy is a normative force pressing states to 

comply with international rules why should it only be a question of right process? 

Legitimacy as a social force clearly transcends formal characteristics and regards the 

output dimension of governance as well.

The revolt of developing countries against the liberal international economic order in 

the 1960’s and 1970’s obviously was a legitimation crisis of the international system. 

It was not fought about procedural fairness but mainly about questions of distributive 

justice. After the dusk of the colonial empires, formal equality among states was 

reached in international relations. What the developing world demanded, was 

substantial equality. Therefore a third set of factors should be introduced in our 

categories, factors which are normative but not procedural in nature.

Every kind of international cooperation has distributive consequences. These may 

sometimes be marginal, but in the vast majority of cases they are quite significant. 

Distributive effects from international cooperation are twofold: on the one hand, every 

cooperative agreement that leads to the establishment of a (more or less costly) 

institutional structure directly causes financial burdens to be shared among the 

participants. On the other hand, specific provisions in international agreements have 

indirect distributive consequences which are in many cases hard to calculate 

beforehand. An agreement on generalised tariff reductions, for instance, may favour 

highly competitive national economies over less developed ones and, to make the 

picture even more complicated, specific economic sectors inside countries over 

others. Consequently, the economic performance of the participating countries is 

severely affected by international trade rules. Benefits from international cooperation 

are normally unequally distributed and much harder to control than direct financial 

burdens.

Thus we have located the importance of justice and fairness in international affairs. 

We have seen that they form part of the discursive legitimation of international

49 In his writings on legitimacy, Thomas Franck (1988: 708ff.) explicitly invokes the Weberian and 
Habermasian notion of legitimacy.
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governance. Legitimate international governance cannot violate the prevailing notions 

of procedural fairness and substantive justice in international society.

1.7 Designing the empirical study

Research design and the problematic quest fo r  generalisability 

Before turning to the case studies, some remarks on the methods of this inquiry are in 

order. In the international relations literature, two types of case studies can be 

distinguished: case studies are either designed to test existing hypotheses or theories, 

or they are designed in order to develop such hypotheses. As far as I can see, few 

testable hypotheses exist on the influence of notions o f justice and fairness on 

international relations. Negotiation analysts have made the general claim that justice 

matters, mainly by way of inference from empirical evidence (Albin, 1995a, 1995b, 

2001; Zartman, 1995, 1997, 1999). IR theorists such as Hurrell (1993: 68) and Young 

(1994: 109) have posited similar claims but again without formulating a concrete 

hypothesis. The experimental settings in which social psychologists have studied the 

influence o f fairness norms on decisions have generated interesting claims 

(Kahneman et al., 1986a, 1986b). Their experimental method, however, is not 

applicable with respect to the purpose of this study. In addition, the questions they 

have asked can hardly be transferred to international relations.

Should we now aim to ‘test’ the general claim that justice ‘matters’ in international 

cooperation by checking it against evidence from empirical cases? To my knowledge 

this has been tried once, with rather unsatisfactory results. In a research project on the 

‘robustness’ o f international regimes, a group of researchers based in Tübingen has 

attempted to frame the impact of justice on international governance into a research 

design of the ‘explaining’ type (Hasenclever et al., 1996, 1998, 2000). They seek to 

test the hypothesis, “that only regimes that secure a fair distribution of the benefits 

and burdens of cooperation among their members prove highly resilient when 

confronted with exogenous challenges to their existence and effectiveness” (2000: 

18). The scholars “understand and examine the justice hypothesis as a deterministic 

proposition, according to which injustice in a regime strictly precludes a high level of 

robustness” (2000: 5). Their aim is, in other words, to establish whether or not 

‘justice’ is a necessary condition for successful international cooperation.
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They thus have conceptualised justice as a ‘variable’ in a research design that seeks to 

explain the ‘robustness’ of regimes. The interesting question is now: how can one 

operationalise a variable like distributive justice that, for obvious reasons, cannot be 

measured easily? One possibility, that we could call the externalist approach, would 

be to establish one notion of justice as a yardstick against which empirical findings 

are measured. The Tübingen authors tried to avoid imposing justice standards from 

philosophy on international affairs, because their empirical relevance is questionable 

(Miller, 1992). In fact, why should real actors be guided by philosophical concepts?

Hasenclever et al. therefore prefer an ‘internalist’ approach that focuses on actors’ 

perceptions of justice. They try to detect these notions of justice from the ‘formula’ 

that stood at the end of ‘institutional bargaining’ and that, according to Zartman 

(1995), is a necessary condition for regime formation. At the same time they observe, 

however, the inherent tautology of Zartman’s statement when put into an if-then- 

design. This would mean that all existing regimes are just, for otherwise they would 

not exist. The Tübingen group thus faces a serious problem of research design, 

regarding the operationalisation of ‘justice’. The authors try to resolve it by 

distinguishing between a regime’s principles and their implementation:

“[W]e can regard the principles and norms of the regime as embodying a common issue-related 

understanding of justice shared by the members of the regime without making a judgement on the 

fairness of the regime as such. The regime is fair to the extent that the specific injunctions it requires its 

members to observe (i.e. the concrete rules of the regime) reflect this normative consensus. Just 

regimes involve a set of behavioral guide-lines that can be described as an unbiased translation of the 

principles and norms into verifiable obligations. Conversely, a regime in which only one item of the 

"trade" that produced the formula is represented at the level of the (comparatively) precise and 

stringent prescriptions and proscriptions is unfair. By implication, this perspective on regime justice, 

although radically internalist in that it does not look beyond the issue-area in question when defining 

what is just in the eyes of the actors, does not betray the notion that justice inheres a critical potential. 

Particular regimes may well be judged unfair - if only by their own standards’* (Hasenclever et.al., 

2000: 15).

According to this theory, the notion of justice inherent in a regime can be read from 

the regime’s principles. The authors take the negotiated normative consensus as a 

starting point and then analyse its ‘translation’ into more practice type rules or 

decisions. Thus, the problem of the substance of justice is quite elegantly avoided by
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declaring every regime unjust which in its implementation deviates from its o w n  

principles.50 Conversely, regimes are always just as long as they follow the fa irness 

principles of their own foundational treaty, whatever those might be.

In this attempt we observe a shift back from the ‘internalist’ to an ‘externalist ’ 

approach, since the conformity of the implementation with the treaty provisions is  

judged from  the outside. This research design, unfortunately, is unlikely to tell u s  

much about the importance of distributive justice in international affairs. It does n o t 

say terribly much about the initial hypothesis “that only regimes that secure a fa ir  

distribution of the benefits and burdens o f cooperation among their members” will b e  

stable.

The peculiar operationalisation o f justice points to the methodological problem o f  

accommodating contingent concepts like justice in a positivist research design, aim ing 

at the discovery of generalisable regularities. Any variable in such a design must b e  

sufficiently determinate in order to be applicable. Justice and fairness, however, have 

multiple meanings and are highly context-bound. Therefore, notions of justice can  

only be incorporated into a formalised causal model if they

a) are given a fixed content by the researcher, or »

b) are purely procedural.

Only in these cases we can check ‘objectively’ if an international regime is just or not. 

If we adopt the actors’ perspective, we run into tautologies, stating that a regime is 

just as long as nobody complains about its injustice. As this brief discussion o f  

Hasenclever’s attempt has shown, a positivist research design is clearly unsuitable for 

the purpose o f this empirical study. Rather than finding general rules of the ‘if -  then’ 

type I seek to understand actors’ ideas about justice and fairness in the first place. In 

the case studies, I seek to understand the meaning of these notions when actors 

negotiated world trade or environmental politics. Thus, I do not ask in the first place 

‘if or when do these notions of justice matter?’ but ask ‘how do they matter?’. How

50 The authors indeed claim to ‘test’ this justice - hypothesis with the Nuclear Non-Proliferation Treaty 
(NPT) regime as a case study. They decide that this particular regime is unjust because it implemented 
its principled consensus in a biased fashion. Since the NPT regime at the same time has proven robust 
for decades, Hasenclever et.al. conclude that the case disconfirms the initial hypothesis.



are notions of justice and fairness employed in the legitimation discourse of 

international affairs? How are they related to the issues at stake? How can they set 

precedents for future negotiations? Thus, understanding of the meaning cannot lead us 

to a ‘generalisable’ claim in the sense that justice will ‘always do x* or ‘lead to y \

It should also be noted that only by answering some ‘how’ question we will 

eventually be able to formulate some answers to ‘why' or ‘under what conditions’ 

questions. If the findings from the case studies suggest some regularities with regard 

to justice and negotiation behaviour I might in my conclusion formulate some 

hypotheses of the type: “under the conditions x and y, fairness arguments are likely to 

be presented / to be debated / to succeed in international negotiations”51. However, 

this is not the primary aim. Nonetheless this study remains committed to a notion of 

causality, in the sense that I do believe that ideas or norms have demonstrable effects 

on historical events. It is highly sceptical, however, of the possibility of arriving at 

generalisable findings that are more than causal micro-mechanisms and transcend the 

historical circumstances of the cases. I shall therefore endorse the perspective o f a 

critical conceptual historian, which Terence Ball describes as follows.

‘The task of the critical conceptual historian is to chart changes in the concepts constituting the 

discourses of political agents living and dead. The kinds of questions to be asked about the 

transformation of political discourses will typically include the following. How might one identify or 

describe the discourses and the specific changes made in them? Which concept(s), in particular, had 

their meanings altered? How and why did these changes come about? Who brought them about and 

what rhetorical strategies did they use? And, not least, what difference did (or does) it make?’ (Ball, 

1988: 14).

The concepts, in the case o f my study, are of course notions of international justice 

and fairness as put forward by actors in, and commentators on, international affairs. 

Starting from the assumption that such notions do have a certain political significance 

(as shown in this theory chapter), two sets of questions will form the core of my 

empirical research interest:

51 Thomas Risse (2000) speaks of ‘causal mechanisms’ in this respect.
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L  What are the prevailing notions ofjustice and fairness in international relations? 

How are they presented in negotiations and public debates? Do they change over t im e  

and between issue areas?

2 . How do these notions influence international negotiation processes? How do they  

change the discursive pattern o f  argumentation?

The second set of questions clearly goes beyond the scope of the first in that it d e a ls  

with the influence of justice considerations on institutional arrangements at th e  

international level. It can be related to a strand of research in international re la tions 

that has investigated the question of how especially non-governmental organisations 

can force, for example, human-rights issues on reluctant state actors. Its interesting 

results point at dynamics like the argumentative ‘self-entrapment’ of hum an-rights- 

violating regimes (Risse, 1999: 539). Once they adopt the terms of the NGO discourse 

and engage in an exchange of views on human rights violations they force them selves 

to be responsive to accusations and accept organisations like amnesty international a s  

interlocutors. To be sure, this does not guarantee respect for human rights in  

totalitarian countries but has led to some demonstrable changes in behaviour 

(Forschungsgruppe Menschenrechte, 1998).

Sources, methods, interpretation

The selection of the cases in this study was guided by the following reasoning. Since 

answering ‘how questions’ demands in depth study o f negotiation processes, m ore 

than two case studies did not appear feasible in the framework of a PhD thesis. O ne 

sole case study would limit the value of the study as it can tackle only a single issue 

area. This seems a bit problematic as international governance requires agreements on  

the sharing o f both benefits and burdens. As they occur in different types of regimes I 

have chosen two cases that illustrate the two issues, trade and environment. W hile 

international cooperation in the field of international trade refers to the division o f  

economic gains, environmental politics are related mainly to burdens. One burden, 

pollution, is combated by creating another burden, the costs of pollution abatement. 

Therefore, the distributive logic of environmental affairs involves two issues o f  

burden sharing which make it a salient case for complementing the division of gains 

in the trade case.
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As for the level of analysis, I chose for both cases a global negotiation setting that 

would include a maximum of state parties and thus potential fairness views. Searching 

for the trade case I arrived at an interesting and stunningly under-researched area, the 

conclusion of the first United Nations Conference on Trade and Development and its 

challenge to the GATT order. In the issue area ‘environment* I decided to study the 

politics of climate change that have involved enormous distributive consequences and 

many fairness related issues. Both case studies rely mainly on written primary 

sources, that is, conference proceedings, informal papers, speeches, reports, press 

releases etc.

In order to complete the picture I studied also secondary sources, i.e. newspaper 

articles, autobiographies and biographies of key participants. Since the trade study 

dates back to the 1960s I was also able to access a limited number of internal 

diplomatic documents from American, West-German and French archives that have 

been de-classified in the meantime. In doing so I reached the border between what can 

reasonably count as discourse analysis and what should be regarded as a historical 

analysis of causes for decisions and events. This ambiguity seems almost 

unavoidable, however, if one wants to see how a change in discourse leads to a 

change in political behaviour. The causal claims I am making on the basis of the 

historical analysis will be very modest, however (see section 8.7).

As the study relies on the re-construction of a discourse from written sources an 

analysis of notions of justice and fairness requires a certain degree of interpretation. 

The same is true, however, for interviews in which non-experts are supposed to report 

on their fairness ideas (Hochschild, 1981: 21). Practitioners do not think in the 

abstract conceptual terms of academics and often struggle to come to terms with their 

own concepts (Albin, 2001: 216/17). Experimental studies demonstrated that our 

everyday beliefs are anything but coherent or logical but a crude mixture of the “all 

things considered” type. In everyday judgements, factors such as equality, desert and 

need are lumped together in a rather nonchalant way, following intuition rather than 

careful deliberation (Miller, 1992: 558/59). Laymen rarely hold a consistent theory of 

justice but possess some ‘moral tools’ which are intuitively used on a case to case 

basis.
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Thus, a certain degree of interpretation of utterances, be they written or spoken, is  

always necessary. For this reason we cannot completely avoid using a philosophical 

vocabulary in the analysis to classify a statement as, for example, an ‘equality-based’ 

or ‘desert-based’ notion of justice. Hence, basic analytical terms like equality, d e se r t 

or proportionality will be used in the analysis, since they are an indispensable 

vocabulary for the description o f findings -  even when negotiators did not refer to  

them explicitly. Negotiation analyst William Zartman has outlined three possib le  

ways to discover justice principles in negotiations.

“Evidence may come in one of three forms. There may be explicit statements, either invoking ju s tic e  

itself or referring to its principles, such as equality or need or equity. There may be statements o f  

position or policy that refer to principles of justice without explicitly naming them as justifications. 

And there may be policy or position statements that contain principles presented as self-justifying, fo r  

which the analyst may be required to point out the justice principle” (Zartman, 1999: 295).

The first cases, when negotiating actors refer themselves to principles of justice o r  

fairness is obviously rather unproblematic. The second one is already more sensitive 

as the analyst makes the connection between what was said and what that means in  

terms of justice. The third variant, when actor’s statements are not openly related to  

any justice claim, requires an even bigger interpretative effort on the part o f th e  

analyst. A policy statement, especially when it is argumentatively complex, may re fe r 

to different principles at the same time, and it is imaginable that two analysts m ight 

not agree on what they see in it. In this case one can narrow the interpretative space 

by carefully analysing the context in which the statement was released and, i f  

available, counter-statements that were used against it. In cases of doubt, the ultimate 

criterion should be what the addressees of the statement read into it.

wgmwMHi wmmmm
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Chapter 2: The creation o f a new international economic order, 1941-1949

2.1 Introduction to the case study

In the first chapter of this essay I explained why and how notions of justice and fairness 

can influence international governance. I stated that notions of justice and fairness are 

closely linked to the perceived legitimacy of governance structures. Notions of procedural 

fairness influence the perceived legitimacy of legislative and executive bodies. Notions of 

distributive justice influence the perceived legitimacy of the outcomes of governance. It 

was also shown that legitimacy is established and challenged discoursively, and that this 

can be observed best in crisis situations where the legitimacy of a certain social institution 

is under strain. In short, legitimacy at work can be observed when there is somebody to 

contest it.

The task of the following chapters of this dissertation is an empirical investigation into the 

justice concepts that are present in the current international order. I have chosen a case of 

international politics that has displayed some fundamental disagreement about the very 

principles according to which international governance should work. This first case study 

describes a period of legitimation crisis in the post war international system, more 

precisely: in the world economic order that was established after World War II. From the 

late 1940s onwards, governments of countries that we today call the Third World’ 

increasingly challenged the legitimacy of the institutions that governed the international 

economy. One important strand of criticism was targeted at the world trade regime, as 

established in the 1947 ‘Genera! Agreement on Tariffs and Trade’ (GATT).

This case study sets out to analyse the challenge that developing countries presented to the 

world trade order during the 1950s and 60s. This challenge, however, can only be 

described adequately in confrontation with the core norms and moral tenets of the 

economic world order, at which it was targeted. Therefore, this chapter describes the 

emergence of this order after World War II. During the creation of the world trade regime, 

developing countries were represented only on the margins. Nevertheless, the first North- 

South debates surfaced in this context and, to a certain extent, already defined the key 

argumentative terms for the years to come. Chapter 3 then concentrates on the emergence
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of the first global conference that was devoted exclusively to the economic problems o f  

developing countries: the ‘United Nations Conference on Trade and Development* 

(UNCTAD).

The third part of this case study (Chapter 4) is devoted to the first UNCTAD conference 

in 1964, with special reference to the problem of trade preferences for developing 

countries. It also provides a detailed analysis of the process that led to the first political 

success of UNCTAD, which arrived with some delay: the establishment of th e  

‘Generalised System of Trade Preferences’ (GSP). This success is remarkable as it w as  

pushed through more or less gently against the firm opposition of the hegemonic pow er, 

the United States. Chapter 5 discusses some possible explanations for this success an d  

investigates the role that notions of justice and fairness played in the process. It will a lso  

discuss the fairness notions that have been gathered in the empirical investigation in th e  

light of broader political ideologies, such as the Lockean version of possessive liberalism.

2.2 Restoring the world economic order

World War II was the ultimate proof that the world order established in the aftermath o f  

World War I had failed. International governance had not been able to halt the advance o f  

fascism, aggressive foreign policies and, eventually, the outbreak of a devastating w ar 

(Carr, 1939). Neither had international governance been able to mitigate, let alone prevent, 

the deep economic crisis known as the ‘Great Depression’, which had rattled national 

economies all over the world. World War II not only had cost about 55 million lives, it had 

also severely damaged the industrial base and infrastructure of the European continent. In  

many countries, productive capacities were destroyed and the patterns of remaining 

production had shifted to those of a war economy. Great Britain, once the world’s big 

lender, could no longer provide capital for the necessary reconstruction of Europe and 

became itself dependent on financial aid.5: Even for the US, almost untouched by the 

physical devastation of industrial structures, a severe adaptation crisis was predicted 

(Schild, 1995: 16-19).

5‘ On the American situation see Block, 1977: 32-34. On the decline of the British role as lender see 
Zeiler, 1999.
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The task ahead of politicians and advisers thinking about the post-war order was huge, but 

planning took place under uncertainty. At the time when the first proposals for a new 

international order circulated, that is, around 1940, it was not at all clear what the world 

after the war would look like, who would be the winners and who the losers. 

Nevertheless, Western leaders endeavoured to find common ground for a peace 

settlement, in order not to repeat the failure of Versailles. Many politicians in the West, 

and in particular in the US, perceived a clear case for international governance.53 American 

isolationalism had not contributed to international stability in the 1920s. Many US 

politicians therefore felt that they needed to take the lead in promoting mutlilateral 

international cooperation (Ruggie, 1982).

In the security field, mutlilateral cooperation found its expression in the foundation of the 

United Nations. In the field of world trade and finance the question was: how much 

international governance was necessary, and which principles should guide it? The case for 

internationalism was widely perceived. “Most U.S. leaders believed that international 

economic conditions had been largely responsible for the outbreak of world war, and that 

the United States needed to reform global planning and stabilization structures in order to 

prevent a recurrence o f depression and war” (Pollard, 1985: 2).

Thus, a fixed point o f reference for debates was the Great Depression. During this global 

economic crisis, the behaviour of all nations, including the ‘liberal’ US and Great Britain, 

had stood in stark contrast to the rhetorical support for free trade and international 

economic co-operation made by the same countries at several conferences over the 1920s 

and 30s.54 In reality, politicians had resorted to all sorts of restrictions in order to drain the 

flow of currency out of their countries and to improve their balance of payments at the 

expense of their trade partners. In the words of US Under-Secretary of State, Sumner

53 For the perceived unavodability of international cooperation see Ralph Hawtrey’s ‘Bretton Woods for 
better or worse’. 1946.
54 Major international efforts included the Brussels Financial Conference (1920), the Genoa Conference 
(1922) and the Geneva World Economic Conference of May 1927. None of these meetings achieved more 
than recommendations; see League of Nations, 1942.
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Welles, “[t]hat was a period characterized by high and rising tariffs, quotas, exchange 

controls, depreciated currencies, clearing agreements, discriminations, and ev ery  

conceivable device for waging trade warfare that the ingenuity of man could devise.”55

By the 1940’s there was a broad consensus among politicians and economists that th e  

protectionist ‘beggar your neighbour’ policies of the 1920’s and 1930’s had been a failure, 

and that international economic governance had the task of preventing them fro m  

recurring in the future. The international economic order had to be more effective in  

guiding national policy makers, and more resistant to crises than the previous one. At th e  

same time, however, the mutlilateral design should promote a quick recovery of th e  

European economies. This dual task of long-term stability and short-term recovery w as 

widely acknowledged. It was much less clear, however, which principles or policies w ould  

attain the two goals simultaneously.

In sum, the international economic order of the post-war era was designed under 

conditions of extreme uncertainty, but in direct response to the obvious failure of th e  

previous order. Agreement on the shape o f future international economic governance d id  

not go far beyond the acknowledgement that the new system should be multilateral in 

nature and that some sort of intervention and regulation of the world economy would be  

necessary.56 There was agreement only on a brief negative list of policies that were to be 

avoided in the future.

2.3 The choice for trade liberalisation

Which new approach to world order would be chosen in the end lay in the hands o f  

representatives from only two countries; the United States and the United Kingdom. 

Initially, disagreement between the partners was considerable, due to both diverging 

economic ideologies and diverging political priorities.57 Ideological cleavages not only 

followed national lines but also split the two respective foreign policy elites within the

55 Text of an address delivered on 1 April 1943 before the Chamber of Commerce of the State of New 
York, reprinted in: International Conciliation, No. 390, May 1943.
56 On the general acceptance of intervention and planning see Maier, 1977: 616/17.
57 On the details of the Anglo-American debate see Viner, 1947; Gardner 1956 (chapters 1-4); Schild, 
1995 chapter 2; Zeiler 1999, chapter 2.
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countries, particularly so in the US (Zeiler, 1999, chpt.2). In Washington, the State 

Department vociferously promoted international interdependence and free trade while 

many New Deal - economists at the Treasury flirted with a separation of national 

economies and increased control over international exchange (Block, 1977, chpt. 3; 

Ikenberry, 1992). The ideas of Keynesianism that dominated the British position at the 

time were to a certain extent present in the Roosevelt administration as well.58

Nevertheless, in this ideological dispute between national planning and ‘big government’ 

on the one side, and moderate laissez faire  on the other, liberalism eventually carried the 

day.59 The at that time most powerful argument in favour of free trade was not really 

economic in nature, but political. Free trade was promoted as conducive to world peace 

because it created interdependence among nations and hence increased common interests. 

Separation of national economies and controlled international exchange were, in contrast, 

associated with past ‘autarchy’ politics designed to disentangle national economies. These 

autarchy ideas seemed to have causally contributed to the disaster of the 1930s.60

The vision of a liberal world economy that created and fostered economic interdependence 

was thus a matching complement to the new international multilateralism in the field of 

security, as embodied in the UN system. The American Secretary of State, Cordell Hull, 

who was a convinced free trader and idealistic internationalist, powerfully advocated this 

combination.61 62 In countless domestic and international debates on the post-war order Hull 

put forward his multilateral vision. He also denounced the American high tariff policy of 

the interwar years as having led to international economic crisis and eventually war. '

58 This is not to say that the British side stood united behind Keynes. On the contrary, prominent British 
economists such as Hubert D. Henderson criticised Keynes’ separation of internal and foreign economic 
issues. Protectionist tendencies were rampant in the Labour Party. In general, however, the pronounced 
advocates of free trade of Hull’s kind did not find a prominent counterpart in Britain. See also Kock, 
1969, Chapter 1; Ikenberry, 1992: 302.
59 A ‘free trader’ at that point in time was considered somebody who thought that tariffs should be applied 
according to the most-favoured nation rule and should not be overly high. Completely abandoning all 
tariffs was not regarded as an option (Diebo)d, 1994: 335; Kock, 1969: 9).
60 See also Sumner Welles, ‘Address delivered on I April 1943 before the Chamber of Commerce of the 
State of New- York’, reprinted in: International Conciliation, No. 390, May 1943.
61 For personal statements on his visions see Hull, 1948 (Vol.II).
62 The Smoot-Hawley Tariff Act of 1930 had raised American tariff protection against imports to 
unprecedented heights and triggered a wave of retaliatory measures against American exports abroad.
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Thus, there were important political and economic arguments that could be made for the 

construction of a liberal trade regime, and there was an influential political coalition 

willing to make them.

The American choice for liberalisation was further facilitated by the fact that trade policy 

making had been in the hands of the executive since the Reciprocal Tariff Agreements Act 

of 1934 (Tasca, 1938). This law not only had reversed the protectionist trend in US tariff 

policy and initiated a phase of bilateral tariff cuts. It also reduced the influence o f 

protectionist domestic lobbies on trade policy making and extended the leeway for using 

the latter as an instrument of foreign policy. As Goldstein has argued (1993b, chpt. 4), the 

US foreign policy elite around the partisan free trader Cordell Hull found it therefore 

easier to overcome the resistance of domestic protectionist forces and to realise their own 

vision of a liberal world economy.63

Although there were some institutional side conditions that influenced the choice for a 

liberalisation of the world economy during the war years, this choice is unthinkable 

without the powerful arguments that Cordell Hull and others made. In war-troubled times 

they managed to link free trade with peace, and protectionism with instability and war. 

Apparently, it made little difference that the historical record was mixed and there was 

little real evidence for the underlying causal hypothesis64; the Hull-argument was very 

plausible given the recent American experience at the time. Moreover, the promotion of 

economic freedom was deeply rooted in American beliefs - even in conservative circles, 

which did not favour an ‘open-door policy’ in the field of trade.65

Thus it epitomised the failed attempts to mitigate the raging economic crisis by means of detachment and 
isolation.
63 See also Pollard. 1985: 16/17.
64 On the one hand, no country with which the US had concluded a trade agreement under the 1934 act 
was at war with the US. On the other hand, extensive trade relations among Germany, France and the UK 
had not prevented the outbreak of war in Europe, neither in 1914 nor in 1939. On this debate see Gardner, 
1956: 9.
65 Multilateralists attempted to connect this traditional adherence to free enterprise to the proposal of a 
liberal international order. “Free enterprise cannot be confined within even our wider borders and 
continue to exist. The destruction of free enterprise abroad like the destruction of democracy abroad is a 
threat to free enterprise and democracy at home.” Charles P. Taft, cited in: Department o f State Bulletin
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It is noteworthy that contemporary critics of multilateralism, such as the British economist 

and policy advisor Hubert Henderson, attempted to make exactly the opposite point in a 

very similar way. They linked their favourite economic doctrine and world peace. 

Henderson consequently depicted free trade as a danger to international peace and 

stability:

“The history of the inter-war period provides no support for the view that we should attempt once again to 

reconstruct a war-shattered world on the basis of a freely working economic system, international credits, 

the reduction of trade barriers, and the outlawry of quantitative regulation. To attempt this would be not to 

learn from experience but to fly in its face. It would be to repeat the mistakes made last time in the name 

of avoiding them. It would be to invite the same failure, and the same disillusionment."66

For Henderson the economic disaster of the depression was not so much rooted in 

economic nationalism but in the consequences of a failed attempt at liberal economic 

mutlilateralism after World War I. This failure was quite obvious. But did the poor 

implementation really compromise the principle as such? In the end, Henderson’s 

pessimism about the prospects for international organisation could not match Cordell 

Hull’s enthusiastic equation of free trade and a free world.

By putting forward Hull’s clear and powerful vision of the post war world, the US were 

able to set the terms of the international debate. To be sure, Americans were helped 

massively by the fact that they had attained undisputable military and economic hegemony 

as the war came to a close. Nevertheless, as Charles Maier has pointed out, they were 

forced to win ideational support for the rules and principles they wanted to see embodied 

in the new world order (1977: 630-33). The new economic regime was to be based on 

reciprocal steps toward free trade and on international intervention in situations of acute 

financial crisis in one or several countries. As such, it was an essentially co-operative 

project that could not be set-up by the fia t of the hegemon. The US therefore needed 

some good arguments to convince others of the advantages of a liberal order.

66 ‘International Economic History of the Inter-War Period’, memorandum of 3 December 1943, prepared 
for the British Treasury, reprinted in Clay, 1955: 245.
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2.4 ‘E qual’, not ‘equitable’

First of all, the Americans had to convince the British. Since the reconstruction of the 

post-war economic order was largely a British-American undertaking, the US were 

confronted with a partner that, despite many differences, adhered to the same core values. 

The British and Americans were not only the world’s leading trading nations and allies in 

the war against Germany and Japan, they also shared some fundamental ideological 

commitments concerning individual liberty and freedom. In the words of the British Prime 

Minister Winston Churchill, addressing an American audience:

*‘[W]e must never cease to proclaim in fearless tones the great principles of freedom and the rights of man 

which are the joint inheritance of the English-speaking world and which through Magna Carta, the Bill of 

rights, the Habeas Corpus, trial by jury, and the English common law find their most famous expression in 

the American Declaration of Independence.”67

Thus, there were shared convictions in the ‘Anglo-Saxon community’ that could be 

successfully connected to Hull’s liberal internationalist vision. Although sceptical about the 

trade proposals, the Economist praised Hull’s wartime blueprints as a “genuinely new 

conception of world order. It is an inspiring attempt to restate democracy in terms of the 

twentieth century situation, and to extend its meaning in the economic and social 

sphere.”68 In fact, the British public and the British government appreciated many 

American plans in principle. However, Churchill’s response to the concrete proposals for 

international economic governance after the war was rather unenthusiastic, in particular 

with regard to Hull’s free trade ideas. On the first day of the Atlantic Conference in 

August 1941, which was supposed to result in a common Anglo-American blueprint for a 

post-war order, US Under-Secretary of State, Sumner Welles, had a discussion on the 

topic with his British colleague, Sir Alexander Cadogan. From the notes that Welles took 

for internal use after the encounter we can read his puzzlement:

67 Winston Churchill, ‘The Sinews of Peace’, speech given at Westminster College, Fulton, Missouri on 5 
March 1946, in the presence of US President Harry Truman. Reprinted in Robert Rhodes James (ed.). 
Winston S. Churchill: His Complete Speeches 1897-1963. London: Chelsea House Publishers. Vol. VII, 
1943-1949: 7285-7293.
68 ‘The American Challenge’, in: The Economist, 143 (1942), 67.
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“I stated that I knew there was no need for me to undertake a dissertation upon fondamental economics in 

this conversation. I felt sure from my conversations with Sir Alexander during the past few years that he 

and I saw eye to eye with regard to the need, when the time came, for world reconstruction to be 

undertaken, of the freest possible economic interchange without discriminations, without exchange 

controls, without economic preference utilized for political purposes and without all of the manifold 

economic barriers which had in my judgment been so clearly responsible for the present world collapse. I 

said that I had unfortunately received the impression that Professor Keynes represented at least some 

segment of British public opinion which was directing its energies towards the resumption or continuation 

by Great Britain after the war of exactly that kind of system which had proved so fatal during the past 

generation.”69

John Maynard Keynes, who was actively involved in designing the new world order on the 

British side, did not represent “some segment” of public opinion in his country, but in fact 

the mainstream.70 In Britain, ideas of a managed economy and state intervention in market 

processes were the dominant doctrine at that time. These ideas were by no means only 

related to technical matters of economic policy making.71 The Keynesian political 

programme had powerful ethical implications as well: it did not accept unemployment as a 

quasi-natural feature of a market economy. Instead it prescribed extensive state action to 

secure full-employment and social security, and thereby clearly subordinated traditional 

visions of free enterprise to other political goals.

For Keynes and his followers, good economic governance had to combine market 

processes with strong elements of national planning. To be sure, in the New Deal of the 

Roosevelt administration Americans had also experimented with increased governmental 

intervention into the market. These interventionist ideas, however, never attained a

69 ‘Memorandum by the Under Secretary of State (Welles) of a Conversation With the British Permanent 
Under Secretary of State for Foreign Affairs (Cadogan)’, At Sea, August 9, 1941. Available at 
http://www.vale.edu/lawweb/avalon/wwii/atlantic/at06.htm.
70 Keynes was the key figure in British economic policy making. He drafted the first British proposal for 
international monetary institutions, the so-called Keynes-Plan. He subsequently served as head of the 
British delegation at Bretton Woods, and became the first Governor of the IMF in February 1946. On his 
ideas regarding international trade, which changed significantly between the 1920s and 40s see Hinshaw, 
1948.
71 For the contemporaries’ assessment of Keynes’ influence on economic theory and public policy see the 
contributions to Harris, 1948.
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comparable degree of political support in the United States. “ The New Deal remained an 

isolated episode in US economic policy-making.73 In the Anglo-American debates on the 

Atlantic Charter, the ethical and programmatic implications of Keynesianism had clear 

repercussions on international politics. When he heard from Cadogan about the dispute 

with Welles, Winston Churchill drafted a ‘common principle’ on economic matters that he 

presented to Roosevelt aboard the USS Augusta:

“Fourth, they [The US and the UK, J.S.] will strive to bring about a fair and equitable distribution of 

essential produce, not only within their territorial boundaries, but between the nations of the world” 

(Churchill, 1950: 386).

This proposal was unacceptable to the Americans, who desired a clear commitment to a 

liberal economic order and not some “fair and equitable distribution of essential produce”. 

As a compromise, the respective passage of the Atlantic Charter was couched in 

extremely vague terms that contrast with the programmatic wording of most other 

paragraphs.74 Principle four on economic matters eventually stated that the two nations

“(...) will endeavor, with due respect for their existing obligations, to further the enjoyment by all States, 

great or small, victor or vanquished, of access, on equal terms, to the trade and to the raw materials of the 

world which are needed for their economic prosperity;”75

As we can see, ‘equal’ finally prevailed over ‘equitable’, thus imbuing the paragraph with 

some liberal spirit. The British obtained some ‘due respect for their existing obligations’ in 

return. This escape clause would exempt at least the preferential trade relations within the

72 Maier describes the American situation in 1945 as an “inconclusive confrontation between the popularly 
mandated New Deal and the long-sanctioned tradition of free enterprise” (1977: 617).
73 In 1945, for instance, the US-Congress rejected the ‘Full Employment Act’ that advanced clearly 
Keynesian methods of fighting unemployment. However, Anne-Marie Burley has made the argument that 
American proposals for world order reflected the US domestic regulatory system of the New Deal period 
(1993: 143). I agree as far as the general trend towards new and specialised bureaucratic institutions is 
concerned. Despite this isomorphism, Burley’s explanation is at odds with facts like the US resistance 
against, for example, the British proposal to tackle full employment at the international level.
74 Schild gives a detailed account of this drafting debate (1995: 33-37).
75 Fourth ‘common principle’ of the Atlantic Charter signed by Winston Churchill and Franklin D. 
Roosevelt on 14 August 1941. Available at http://www.vale.edu/lawweb/avalon/wwii/atlantic.htm .
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British Empire from the global move to liberalisation.76 In sum, although the final text of 

the Atlantic Charter reveals a good deal of common ground in the realm of political 

principles that could animate the British-American alliance, this common ground did not 

extend into the economic sphere. When it came to world trade, transatlantic disagreement 

over principles was fundamental indeed.77

From the conclusion of the Lend-Lease Agreement and the Atlantic Charter onwards, 

experts from the two countries embarked on drafting the principles and institutions of the 

post-war economic order.78 Soon it became clear that this regime would be composed of 

three main organisations; a global bank, an international stabilisation fund for nations in 

fiscal crisis, and a trade organisation. Negotiations in the realm of international finance 

relatively quickly led to the creation of the so called “Bretton Woods’Mnstitutions, i.e. the 

World Bank and the International Monetary Fund.79 Unlike the General Assembly of the 

United Nations, these international institutions were not supposed to be universal; voting 

rights were not equal but weighted according to financial contribution. Instead of using the 

"democratic forum’-design of the UN, the financial institutions were modelled as "clubs’ in 

which the donor countries would keep control over the money they spent.

2.5 Liberal trade rules and the British quest for exceptions

These two "Bretton Woods’ institutions were to be complemented with an ‘international 

trade organisation’ (ITO), and this proved to be the harder task. In the American view, 

such an organisation was supposed primarily to promote the liberalisation of world trade. 

The British, in contrast, favoured a much more comprehensive design that would include 

also employment matters and the economic development within countries. Somewhat 

paradoxically the British vision of global economic governance appears at the same time

76 Great Britain maintained a preferential trade area within the Commonwealth. This preferential 
treatment had been renewed at the Ottawa conference in 1932 and was a major problem in the Anglo- 
American debate on trade, see section 2.5.
77 See Viner, 1947, Kock, 1969: 22/23 and Zeiler, 1999: Chapter 2.
78 The so called Lend-Lease Agreement, concluded in February 1942, determined the conditions of US 
defence aid for Great Britain and was regarded as a milestone in US-UK wartime collaboration.
79 The first American drafts for the bank and the fund date from 1942. They were published with major 
revisions and negotiated with British experts in 1943. The Bretton Woods Conference was concluded in 
July 1944, adopting with minor changes the text of the British-American ‘Joint Statement’.
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‘thinner’ and ‘thicker’ than the American proposal: on the one hand, it left more room for 

unilateral action by national governments. On the other hand, it enlarged the scope of 

international governance significantly, suggesting that it coordinate national employment 

strategies.

In any event, the British ideas were at odds with the American vision of the ITO as a mere 

instrument for multilateral trade liberalisation. The dispute resulted in a pragmatic 

compromise. At the level of principles, the British accepted an essentially liberal design as 

the starting point for the ITO-negotiations. The Americans would in return accept |

important qualifications to the principle of free trade. Negotiations soon focused on these ;

qualifications to the general liberalisation rule, and the US delegation got caught in an 

uphill struggle against a relentless stream of British requests for exceptions and 

exemptions. Many of London’s proposals were clearly self-interested in that they |

envisaged special provisions to secure the UK’s economic recovery and to resolve her ,

pressing balance o f payment problems.80 |
I
I

Nevertheless, the British insistence on qualifications had a clear ideational side to it. Free |

trade was not regarded as a privileged end in itself but as a potential contribution to social (

welfare, with economic planning as a possible alternative route to the same goal.81 Keynes I

and the British delegation finally managed to get the issue of full employment included in |

the draft ITO-Charter. They thereby expanded the scope of the organisation and |

legitimated a priori a broad variety of governmental interventions in domestic and '

international markets. In negotiation practice, the main bone of contention for the US was J

the Commonwealth System o f Preferences that systematically favoured trade within the !

British (ex-)colonial empire over trade relations with the rest of the world. American free |

traders urged the British to dismantle these regional preferences as they painfully j

80 Their precarious balance of payments situation was the main reason for the British insisting on the 
possibility of imposing import quotas, see Gardner, 1956:148-150 and Zeiler, 1999: chapter 3.
81 The British initially took the initiative and presented the so-called ‘Overton-Report’ that combined the 
basic idea of multilateral trade liberalisation with exceptions that would preserve the preferences within 
the British Empire. Moreover, the British were eager to present a sophisticated vision of a post-war order 
that could challenge Cordell Hull’s (Zeiler, 1999: 29/30).
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contradicted the multilateral trade liberalisation that the State Department desired.82 What 

the US wanted was, if not full-fledged free trade, so at least a reasonably free play of 

market forces at the international level.83 The British, as a co-sponsor of the ITO, were 

expected to at least pledge to abandon their imperial trade system in the foreseeable 

future.

However, the British eventually got their way -  thanks to diplomatic sophistication, the 

importance of maintaining good relations inside the alliance, and the pragmatic scepticism 

of President Roosevelt who at times betrayed the enthusiastic free trade visions of his own 

State Department. The ideological compromise between the unequal partners was a 

precarious one, however.

‘T he two major sponsors of the ITO sought to incorporate in the Charter a detailed statement of their 

favourite economic doctrines. The United States pressed formal undertakings for the elimination of 

Imperial Preferences. The United Kingdom pressed equally detailed undertakings to protect domestic 

policies of full-employment. The result was an elaborate set of rules and counter-rules that offered 

imperfect standards for national policy. These rules and counter-rules satisfied nobody and alienated 

nearly everybody” (Gardner, 1956: 379).

2.6  First encounter: North-South debates on the proposed ITO

Just in case things had already seemed too easy, the ITO-enterprise was complicated 

further when negotiations moved to the multilateral forum. Since the formal incentive for 

the foundation of the ITO was supposed to come from the United Nations, the American 

delegation launched an initiative in February 1946 in the Economic and Social Council 

(ECOSOC) of the United Nations.84 This first multilateral discussion of the US proposal 

for an International Trade Organisation was the first real opportunity for developing

82 For the American perspective on the confrontation over the Ottawa system see Gardner, 1970: 113-116.
83 By the 1940s there were few advocates of a pure free trade ideology in the 19* century sense (Viner, 
1947: 613). The prevalent vision of free trade at that time by no means envisaged abandoning all tariffs. 
In principle, tariffs were viewed as a perfectly legitimate instrument of economic foreign policy, and only 
a too much of tariff as detrimental to economic stability and growth. It is interesting to note that 
Americans tended to view tariffs as a ‘fair’ practice whereas quantitative restrictions on imports were 
generally refuted (Kock, 1969: chapter 1).
84 It was one of the explicitely assigned functions of ECOSOC to organise international conferences on 
economic issues.
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countries to influence the institution-setting discourse. The need for a broad, multilateral 

consensus on trade rules transformed the negotiation process. “Once it was decided to 

seek the adherence of the under-developed countries to a code of multilateral principles in 

the field of commercial policy their demands could no longer be ignored” (Gardner, 1956: 

365).

The 1946 ECOSOC meeting is of particular interest to this study, because it was there that 

the developing countries for the first time aired their grievances about the liberal principles 

of the economic world order proposed by the United States. The terms of this discussion 

indicated the direction of many debates in the years to follow. In ECOSOC, the US 

representative had provided the delegates with a draft resolution that proposed a 

multilateral Trade Conference along the thematic lines of the Anglo-American ‘Suggested 

Charter’ from December 1945. As outlined above, this proposal centred on two problems 

that the US and the UK respectively had found crucial: the envisaged regime should cover 

multilateral trade liberalisation and full-employment in industrialised countries.

From the ECOSOC records it is quite obvious that the few independent developing 

countries that existed at the time, mainly in Latin America, regarded this focus as a 

shortfall.85 Ecuador as a non-member of ECOSOC had made great efforts to be admitted 

to the meeting in order to present its views on an “equitable adjustment of prices” in 

global trade.86 A sub-committee decided that the Ecuadorian concern was of sufficient 

importance to justify the admission of a delegate to the meeting. The debate was then 

opened by the American representative who briefly outlined the purpose and structure of 

the envisaged world trade charter. Delegates of other industrialised countries seconded in 

praising the benefits of free trade. It was the delegate of Colombia, Carlos Lleras 

Restrepo, who first attacked the American proposal. He stressed he was not questioning 

the value of free trade in principle, but added some important qualifications.

85 Note that Australia and New Zealand defined themselves as ‘developing’ in important respects until the 
1970s. The main criterion was their dependence on the export of primary products.Thus they often sided 
with Latin American, Asian and African countries and against the US and UK.
86 See UN Doc. E/6.
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“But when initiating this policy [trade liberalisation, J.S.], not all countries have the same point of 

departure, nor can the objectives pursued by this policy be fulfilled in the same way for all. The apparent 

equality of the procedure can involve the most tremendous and unjust of inequalities. And free 

competition implies the elimination of those who find themselves in less favourable conditions. 1 do not 

believe that this development can be pushed to its ultimate consequences, until, after painful and vast 

upheavals, we arrive at a international distribution of labour as conceived by the early classical writers. 

Certain nations, Colombia among them, would be confined to one or two fields of production, for which 

nature has given us special facilities. And the great industrial countries which, as the result of various 

historical circumstances, surpassed the others in the sphere of manufacturing industry, often with the aid 

of a rigid policy of protection, would establish for themselves a privileged situation indefinitely.*’87

Therefore, the delegate concluded, a world trade conference should tackle the issue of 

economic development and discuss ways of balancing the goal of free trade with the needs 

o f underdeveloped countries. The Colombian proposal of amending the agenda of the ITO 

was subsequently supported by statements from the delegations of China, Cuba, and Peru. 

The Soviet representative kept low profile and did not make any documented contribution 

to the issue. It is noteworthy that these were still some quite moderate statements 

compared with others to come at UNCTAD. Nevertheless it was a clear challenge to the 

American vision of the new economic world order.

The delegates of Norway and the US replied sympathetically to the points raised by 

Colombia and Ecuador. The United States eventually suggested adding a new paragraph 

to their proposed resolution, a call to study “the special conditions prevailing in countries 

whose manufacturing industry is still in its initial stage of development.” The matter was 

passed on to the drafting committee and at the end of the session ECOSOC decided 

unanimously to call for a ‘Conference on Trade and Employment’, which should inter alia 

study development problems.88

Two issues were mentioned in particular: the fact that the development of manufacturing 

industries in developing countries was still in an initial stage (on the initiative of 

Colombia); and the necessary ‘adjustment* of commodity prices in international markets

87 United Nations, ECOSOC, Proceedings, 1st session, 7th meeting, 11 February 1946.
88 See ECOSOC Resolution 1/13 (1946).
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(on the initiative of Ecuador). Until the present day these have been among the most 

salient topics in the discussion of trade and development issues. Thus, the inclusion o f  

paragraph 4 in ECOSOC-Resolution 1/13 can be seen as a first step toward the 

recognition that developing countries required special treatment in global economic 

policies.89

The US as main sponsor of the proposed charter was surely not comfortable with this 

provision because it complicated the already difficult task of drafting a compromise 

version that satisfied all contradicting demands. Nevertheless, the US desired the ITO to  

be an all-inclusive organisation, so that there was little choice but winning the developing 

countries for the project. The American strategy at this point seems to have been to satisfy 

requests immediately by rhetorical sympathy but not to take any action. In 1947, for 

example, it was the US delegate to speak in favour of the development clause when 

ECOSOC was asked to decide whether or not to keep development as an issue in the 

international negotiations on the ITO.90 On the other hand, the US at the same time did 

not bother including a section on economic development in the revised text o f the draft 

charter that was presented to the delegations that took part in the preparation of the 

Conference, which was hosted by Cuba in Havana.

2.7 Balancing free trade: the culture o f exceptions in the * Havana Charter’

With resolution 1/13, ECOSOC had established a Preparatory Committee to elaborate a 

detailed agenda and to put together a draft Convention for discussion at the World Trade 

Conference. This Preparatory Committee met in two prolonged sessions over the years 

1946 and 1947. At the first meeting in London (15 October - 22 November 1946)

89 The paragraph reads as follows: “[The Economic and Social Council] REQUESTS the Preparatory 
Committee, when considering the foregoing items, to take into account the special conditions which 
prevail in countries whose manufacturing industry is still in its initial stages of development, and the 
questions that arise in connection with commodities which are subject to the special problems of 
adjustment in international markets;“
90 ECOSOC, Proceedings, 8 March 1947, see also document E /  311. The Norwegian delegate had 
criticised the inclusion of development issues in the agenda as a waste of resources as there were other UN 
bodies concerned with development questions. The U.S. delegate defended the agenda and said that 
development problems were so closely linked to international trade that they deserved consideration in the 
envisaged Charter.
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representatives of 18 countries negotiated a first draft of the ITO-Charter.91 Since the text 

as presented in London again did not contain any specific provisions on development, the 

Southern participants again pressed for the inclusion of such a section.92

Western negotiators were increasingly irritated by the developing countries’ calls to 

consider some form of global re-distribution on a world trade agenda. In his book on the 

Havana Charter, US-negotiator Clair Wilcox displays his anger about some claims that 

were made.93 He states that “[s]ome of the proposals advanced in the name of economic 

development have to be seen to be believed” (Wilcox, 1949: 142). The claims that 

outraged Wilcox included the protection of infant industries, the permission to create new 

preferential agreements, the freedom to control foreign investment and commodity cartels 

that should fix ‘remunerative’ prices for such exports. “Wealth and income, they argued, 

should be redistributed between the richer and the poor states. Upon the rich, obligations 

should be imposed; upon the poor, privileges should be conferred” (ibid., 31/32).

Such a sense of nuisance and impatience can be read from many records; as the US were 

struggling to establish consensual trade rules for a future international order, the Latin 

Americans came up with global distributive justice. The developing countries, however, 

were not willing to step back and drove the negotiations to the brink o f failure. After 

weeks of turmoil and crisis the Havana Charter was finally signed on 24 March 1948, two

91 The Soviet Union was invited as a 19th state, but did not send a delegation to the meeting. For a 
negotiation history of the Preparatory Committee see the offical records in Report o f the First Session o f 
the Preparatory Committee o f the United Nations Conference on Trade and Employment, London 1946, 
Report o f the Second Session o f the Preparatory Committee o f the United Nations Conference on Trade 
and Employment, Geneva 1947. See also Graz, 1999: 219-255, and Brown, 1950: 67-160. For the 
perspective of a US-participant see Wilcox, 1949.
92 See e.g. Government of India, Department of Commerce, ‘Comments on U.S. Proposals for Expansion 
of World Trade and Commerce’, 21 October 1946, reproduced as UN Doc. E/PC/T/W.14 and the 
Brasilian Charter proposal, UN Doc. E/PC/T/W.16.
93 Wilcox served as vice-chairman of the American delegation during the main part of the preparatory 
period and at the Havana Conference. He was particularly angry about the quests for quantitative 
restrictions on imports in the Preparatory Committee; “Mr, Chairman, officially, this meeting is known as 
the meeting of the Preparatory Committee of the International Conference on Trade and Employment. 
More accurately it should be described as the International Conference on Quantitative Restrictions. No 
matter what door we are going in - whether it be marked ‘Employment’ or ‘Development’ or 
‘Commercial Policy’ or ‘Commodity Policy’- the door where we come out is always marked ‘Q.R.” \  Clair 
Wilcox at the Second Session of the Preparatory Committee, 22nd meeting of Commission A, 1 July 1947, 
cited in: Graz, 1999: 254.
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months behind the original schedule.94 Again, the Americans had been forced to 

compromise massively. In 106 articles, grouped in 9 chapters, the Havana Charter covers 

trade, employment, economic development and restoration, restrictive business practices, 

and international commodity agreements.95

The parties to  the Havana Charter recognised explicitly that the purpose of economic 

development justified deviations from the general code of conduct in international 

economic relations. A whole chapter of the trade charter is dedicated to ‘Economic 

Development and Reconstruction*, thus uniting the problems of under-developed 

countries of the South and those of industrialised countries of the North that were 

devastated by the war. Two articles are central to the trade relations of developing 

countries: Article 13 recognises that governmental assistance to development may require 

new protective measures for the sake of economic development. Under certain restrictions 

such measures were to be allowed.

Moreover, Article 15 states that the need for economic development can justify new 

preferential trade agreements. Those agreements are subject to authorisation by the ITO 

but this must be granted when certain conditions are fulfilled. From the details it becomes 

clear that what the drafters had in mind were regional preference areas among developing 

countries rather than agreements between industrialised and developing states.96 

Nevertheless, the Charter provides important exceptions from general rules. 97 On the 

other hand there are no positive obligations for any nation to act in the name of 

development.

94 The Conference was supposed to be concluded on January 15, 1948. This delay was not only due to the 
controversial nature of many topics on the agenda. It was at least partly due to the fact that many parties to 
the Conference had not been represented in the Preparatory Committee, so that already settled discussions 
had to be re-opened again (Brown, 1950: 136/37).
95 See UN Doc. E/Conf.2/78, 24 March 1948, published in: United Nations Conference on Trade and 
Employment, Final Act and Related Documents, Havana 1948.
96 See Art. 15, paragraph 4.
97 The genesis of these exceptions in the negotiation process was usually a compromise between 
developing countries and the US: ‘The developing countries usually obtained some recognition of the 
principle that ‘economic development’ could be a legitimate reason for using trade-distorting measures 
prohibited by the Charter. The United States usually obtained additional substantive criteria limiting the 
scope of the exceptions and procedural conditions and requirements designed to limit application of the 
exception to only the very clear cases” (Hudec, 1987: 13).
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Special exceptions for less developed countries form only a small portion of the countless 

exceptions in the Havana Charter. Other safeguards were introduced to allow for the 

economic reconstruction o f Europe, still others appeased countries with colonial 

preference systems like the UK, and a third group favoured all countries with balance of 

payments problems.98 99 The comprehensive nature of the Havana Charter that 

accommodated so many wishes and thus had made universal consent possible was soon 

regarded as its crucial disadvantage. Exceptions, exemptions and escape clauses were so 

ubiquitous that many commentators feared that with this undecided nature the ITO might 

achieve neither trade liberalisation nor full-employment (Henderson, 1949).

2.8 Justice and fairness as arguments in post-war global trade negotiations

Historical analysis has paid relatively little attention to the justice arguments exchanged 

between developed and developing countries in the Havana process. Authors working on 

the period were far more attracted by the emergence of the East-West conflict and the 

Cold War (Gaddis, 1972), the rise of American hegemony (Pollard, 1985), or the 

ideational conflict between free trade and Keynesianism (Ikenberry, 1992)." However, 

parallel to the emergence of the Cold War we see the first manifestations of what came to 

be known as the North-South conflict, a conflict that was fought with arguments rather 

than arms. The East-West conflict is gone; the North-South dimension is still with us. 

Therefore, the beginnings of North-South confrontation in the debates on the ITO and the 

Havana conference seem to be equally interesting.

For the year 1946, however, we can hardly speak of a North-South conflict. There were 

few fixed ideological frontlines running across the global assembly. Uncertainty prevailed 

on all sides. As we can see from the records, the Soviet Union, for example, did not have 

any clear idea on how to deal with the demands of developing countries. The 

Commonwealth had some common issues like the maintenance of the Imperial Preference

98 Import restrictions for balance of payment reasons were desired by the Europeans who faced enormous 
trade deficits and chronic shortages in foreign currencies. Such problems were widespread in developing 
countries as well, so that these exceptions were also to their advantage.
99 The only published study that discusses the North-South aspect of early trade negotiations in great detail 
is, to my knowledge, Graz, 1999: 219-275.
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System. On other issues, however, developing Commonwealth members like India and 

Australia aligned with other under-developed nations and thus jeopardised U S-UK 

accords.100 US negotiators were surprised that the Latin Americans steered an independent 

course and frequently challenged the US proposals instead of aligning with their regional 

hegemon.101

Less developed countries seem to have realised their common interests at times, and built 

ad hoc coalitions on certain issues. We can sense in these instances the dawn of the future 

divide between North and the South. In general, however, the developing world was still 

divided into a Latin American group, an Arabic group, and a caucus o f British ex-colonies, 

most notably India, Australia and New Zealand. At Havana, all these groups pursued 

particular goals reflecting their particular economic situations and ideologies. They lacked 

co-ordination and a clear political programme so that they could not present a coherent 

theoretical alternative to counter American liberalism. Instead, they usually accepted free 

trade as a default option and demanded generous exceptions from rules on the grounds 

that their economic development required it. In this they followed the British way o f  

dealing with the US. As they underlined the roles of economic planning and governmental 

interventions they were ideologically much more closely affiliated to Keynesian ideas than 

to liberal free trade.

Like in ECOSOC 1946, the main arguments they advanced were based on notions o f  

justice and fairness. In the cited ECOSOC statement by Colombia one can find already a 

core claim that the developing countries would pursue over years. Free international 

exchange of goods was only fair so long as the countries participating in it had a similar 

economic position. Thus the delegate acknowledged in principle the fairness of a market 

that treats all producers and consumers equally but demanded deviations from that 

principle for the sake of another ideal, namely that all participants should comparably 

profit from the exchange. He underscored his point by emphasising the small range and the 

unsophisticated character of the goods that developing countries had to offer in

100 Australia at that time perceived itself as a developing country, due to its low level of industrialisation 
and dependence from raw material exports.
101 On Latin American positions see Bethell and Roxborough, 1992.
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international trade. Thus he managed to link the general discourse on rules for world trade 

to the specific economic problems of underdeveloped countries.

In the speech delivered by Ecuador, another justice element featured in the ECOSOC 

debate, one that was to be frequently employed by third world countries in the years to 

come. Ecuador requested the adjustment of prices in global trade by state intervention. By 

analogy it was claimed that this was a practice in the home market of many industrialised 

countries, and should also be applicable to international trade relations, invoking “social 

justice”. Thus the Ecuadorian delegate, by means of a domestic analogy, posited the 

metaphor of an international society against the American vision of the international arena 

as a market. This international society was supposed to permit peaceful competition to 

mutual benefit. Rhetorically, it was opposed to the “international anarchy” of the 1930s 

and 40s.

To understand the ambivalent position of US-negotiators we might take into account that 

these demands from developing countries were relatively new to them; for the simple 

reason that before World War II there were only few independent developing countries 

that could have raised their voice in this respect. In the years between 1934 and 1942, the 

US had negotiated bilateral trade agreements with 27 countries, 16 among them 

developing. None of these reciprocal agreements provided special treatment for 

development purposes. In this sense, the ECOSOC sessions of 1946 and the preparation 

of the Havana Charter were an expedition into unknown territory. There were no routines 

available. By means of analogy the ‘culture of exceptions* that the British had introduced 

into the world trade debate was picked up by developing countries as potentially 

applicable to them as well.10: 102

102 In the same historical period, a similar analogy provoked the so-called ‘LaGuardia debate’ over the 
question if international aid to the countries destroyed by the war should be extended to severely under
developed countries. Former New York mayor Fiorello LaGuardia directed the UN Relief and 
Rehabilitation Administration (UNRRA) in 1946 and proposed that the organisation should extend 
humanitarian aid awarded to Europe to other countries on the basis of need. In a UN-debate the US 
rejected this proposal saying they would not accept a mandatory allocation of such funds by a 
supranational agency. See United Nations, General Assembly, Second Committee, 1st session, 2nd part, 
November/December 1946.
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2.9 US-Congress pulls the emergency brake: the end of the ITO

As many negotiators had already suspected would be the case in private the ITO- 

enterprise ended in failure: the Havana Charter was signed in March 1948, but never 

ratified. The main reason for this failure was the increasing hostility of the US congress. 

Public opinion in America had shifted against the internationalisation wave of wartime and 

the immediate post-war years. Moreover, the US business community successfully 

campaigned against the Charter and castigated the interventionist, if not socialist 

tendencies in it (Gardner, 1956; Hudec 1990).103 Here is an extract from such a polemic 

against the Charter:

“It is a dangerous document because it accepts practically all of the policies of economic nationalism; 

because it jeopardizes the free enterprise system by giving priority to national governmental planning of 

foreign trade; because it leaves a wide scope to discrimination, accepts the principle of economic 

insulation and in effect commits all the members of the I.T.O. to state planning for full employment.”104

To be sure, the fact that important business associations in the US opposed the Havana 

Charter was not only an ideological question. William Diebold (1952) argued that the 

Charter’s weak provisions for the protection o f foreign investment were a major stumbling 

block. In addition, in a more recent re-assessment he highlights the lack o f political 

entrepreneurship in favour of the ITO in the late 1940s.105 This aspect, however, indirectly 

confirms the considerable importance of ideas and ideology, which is often regarded as the 

main reason for the failure of the ITO (Haas, 1970: 62).

103 “Much of the argument made by business groups against the ITO was the usual mix: it doesn't do 
enough to get down foreign barriers; the United States will stick to rules but others will not; there were too 
many exceptions or escape clauses that applied to foreign countries but not the United States; and directly, 
or by implication, the Charter sanctioned too much government intervention in the economy” (Diebold. 
1994: 339).
104 Executive Committee of the U.S. Council of the International Chamber of Commerce, ‘Statement of 
Position on the Havana Charter for an International Trade Organization’, 9 May 1950: 2/3; cited in 
Gardner, 1956: 377.
105 “I would underline the fact that the ITO no longer had any champions in the State Department, or 
elsewhere in the government, who had much power and influence. Clayton had gone, as had Wilcox. 
Nitze was doing other things. Acheson was back but he never put a very high priority on trade matters 
except as part of larger issues. I think he regarded trade liberalization as kind of a hobby of Cordell Hull's
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While the US debated, most other parties to the ITO waited for the leading economic 

power and main trading nation to commit itself to the document before they even started 

to seek ratification by their national parliaments. As signs from Washington became 

increasingly negative, most countries refrained from making any further steps towards 

ratification.

Why was the ITO-Charter unacceptable to many Americans? It may be due to the fact that 

there was an ideological consolidation taking place in the US, which strengthened 

elements like freedom and liberty. From 1945 onwards, the growing antagonism with the 

Soviet Union and the advent of the Cold War led to a rapid re-enforcement of liberal 

ideological elements in American society (Latham, 1997). Free enterprise and trade 

liberalisation became incorporated into the list of American core values that were to be 

defended against the threat of communism. In America “[f]ree traders now adapted to 

circumstances; they became Cold Warriors” (Zeiler, 1999; 180).

In the war and immediate post-war years, the Soviets as main ideological rivals to the US 

did not manage to present a counter proposal to the American blueprint. After initial 

cooperation in the creation of the Western designed Bretton Woods institutions, the 

Soviets retired as the conflict over the future of Europe escalated. As the Americans 

posited their vision of a liberal postwar order increasingly against the socialism of the 

Soviet Union, the Eastern bloc directed its own ideology against the American doctrine. 

However, the Soviets came too late to contest the practical effectiveness of the US- 

designed multilateral economic order. They retired from it and diverted their energies to 

the construction of their own, increasingly isolated economic bloc.

Thus, from an ideologically rather ambivalent situation in the early 1940s multilateral 

economic liberalisation emerged as a core element of a new American programme towards 

international economic governance.106 In the same vein, free trade became the undisputed

and he did not have a lot of respect for Mr.Hull’s political judgment-at least on international matters" 
(Diebold, 1994: 341).
,w See on some continuities of this thinking in America Calleo and Rowland, 1973:20-43.
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guideline of the new economic world order that the US had suggested. Embodied in 

GATT and the Bretton Woods institutions it became part of international reality.

“An American desire for free trade thus became a principle of actual postwar regimes as if by default, and 

the governments that remained unconvinced that a free trade system would allow them to achieve their 

economic goals, yet accepted the new regimes, found themselves arguing against a status quo assumption 

that global management should be constrained by free trade principles” {Murphy, 1984: 14).

On the other hand, the introduction of the economic development chapter into the Havana 

Charter has been seen as “a major concession, for it shifted the basic premise of all further 

debate. From then on the question was no longer ‘whether’ but ‘how much’.”107 This is, as 

we will see in the following chapters, certainly true. However, the failure o f the ITO had 

deprived the developing countries of a global trade forum in which they could articulate 

such demands.

2.10 Trade governance through GATT

The end of the Havana Charter did not come as a surprise. It had dawned on negotiators 

years before the final act was signed that ratification in the US congress might become an 

extremely difficult hurdle.108 Thus, parallel to the ongoing ITO negotiations, a Tariff 

Agreement was discussed that should make the first practical steps towards a reduction of 

barriers to international commerce. This ‘General Agreement on Tariffs and Trade’ was 

imbued with the spirit of the Havana Charter but was more limited in size and purpose. 

The most elegant feature of GATT was, however, that as a mere trade agreement it did 

not need ratification by the US congress.109 From the American negotiators’ point of view, 

GATT was a first concrete step in case the Havana Charter came through, and it was a 

valuable fall back option if the ITO-pIan failed.110

107 Hudec, 1987: 15.
108 On this aspect see Jackson, 1989: 33; Graz, 1999: 257-259.
109 This was introduced by the 1934 Reciprocal Trade Agreements Act.
110 There was a widening gulf between the US foreign policy elite that planned and negotiated the trade 
charter and the Congress that was increasingly uneasy with the course of the Havana Charter. The best 
account of this development is given in Brown, 1950.
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As this happened, a good deal of the commercial policy content of the Havana Charter 

was rescued in GATT - at the expense of other sections on development and employment 

that went beyond the limits of a trade agreement.111 By designing GATT as a pure trade 

agreement the US had managed to keep the notorious ITO-passages on economic 

development and commodity agreements out. To the industrialised countries this was not 

a big loss, as escape clauses in GATT still ensured that the reconstruction of Europe 

would not be hampered by an overly quick liberalisation of world trade. Developing 

countries, however, found themselves outmanoeuvred as GATT eventually supplanted the 

unachievable ITO and occupied the centre of global trade regulation.

“As the leading countries saw it, the original GATT was not intended to be a comprehensive world 

organization. It was a temporary side affair meant to serve the particular interests of the major commercial 

powers who wanted a prompt reduction of tariffs among themselves. GATT was their property, and they 

did not have to accommodate the rest of the world” (Hudec, 1990: 57).

Thus, for the first decade o f GATT the term 'rich men’s club’ is surely justified. In fact, 

the impression that the rich countries of the West could manipulate the trade rules to their 

liking deterred many developing countries from signing the agreement (Kock, 1969: 

276).112 The ideological foundations of GATT are the liberal theories of a free market 

economy and the guaranteed advantages of international trade. The main aim of the GATT 

was to increase the volume of international trade and to dismantle tariff and non-tariff 

barriers as far as possible. Other, essentially non-liberal aspects of a world economic 

commercial order had disappeared with the failed ITO project.

Mainly as a consequence of its ideological origins and its supposed status as part of a 

larger normative framework, the text of the GATT took few economic concerns of the 

South into account. Although some protection for infant industries was incorporated into 

GATT, Article 15 of the Havana Charter that allowed for new trade preferences was not 

included. GATT was built around three core principles:

111 The GATT was signed on 24 October 1947 by 23 nations.
112 Only three developing countries signed the GATT in 1947 (Brazil, Chile and Cuba).
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1) Protection is allowed only in the form of tariffs, not through quantitative restrictions o r  

administrative barriers.

2) Tariff levels should be lowered by means of intergovernmental negotiation.

3) Tariff reductions that are granted to one member must be extended to all other 

members. This is most favoured nation (MFN) treatment.

The process of trade liberalisation under this agreement was not to the advantage o f  

developing countries, and this is due to a dubious conceptual flirt of GATT with the 

concept of reciprocity. At the normative level, GATT had abandoned the notion o f 

specific reciprocity, which traditionally governed the process of bilateral tariff reductions 

(Goldstein, 1993a: 207). Under specific reciprocity the tariff barriers between two states 

are simultaneously reduced through a quid pro quo bargain. Relations with third countries 

are not directly affected by such arrangements. The GATT’s guiding principle was instead 

the MFN-cIause.113 Through the MFN, GATT abandoned specific reciprocity and 

supplanted it with a quasi automatic spread of low tariffs.

From the mere idea one could be tempted to conclude that developing countries would not 

need special treatment at all: theoretically, they might just profit through the MFN- 

mechanism from mutual tax reductions among developed countries, without granting 

favourable treatment to anybody in return. If one takes only the MFN clause into 

consideration, GATT indeed could work (within limits) in favour of developing 

countries.114 Such speculations stand in stark contrast to the reality of GATT negotiations 

where specific reciprocity still was the core feature of the bargaining practice. In 

negotiation practice, countries that requested tariff reductions for a certain type of goods 

from their partners were forced to  concede something in return, normally concessions in 

other areas o f commercial interest.

113 Note, however, that there were plenty of exceptions from the MFN in GATT, both permanent and 
temporary. General provisions for trade between less developed and industrialised countries were initially 
not among them.
1,4 Piontek has viewed such advantages as windfall benefits (1988: 99). Later in GATT history, the main 
trading nations frequently decried such free rides that small countries, developed and less-developed took 
in GATT by adopting a passive attitude in multilateral negotiations.
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Developing countries simply did not have bargaining chips to offer for such a quid pro quo 

deal.115 As a consequence, tariff reductions in GATT omitted precisely the fields that were 

of major interest to less developed economies. Their range of exportable products was 

small compared to those of industrialised nations and most advantageous to them was the 

trade in foodstuff, minerals and especially textiles. In these sectors, however, developed 

countries’ markets remained protected behind high tariff barriers. Progress in liberalisation 

was made mainly in the areas of more sophisticated manufactured goods, which 

developing countries could not produce, let alone export, anyway. Thus, relations among 

GATT members were still highly reciprocal in that concessions were exchanged across 

economic issue areas. Therefore, the multilateral trade negotiations under GATT can be 

viewed as a sum of bilateral bargains in which the most important trading nations 

exchanged concessions (Piontek, 1988). Although old-style reciprocity was banned from 

the text of the agreement it was still expected in negotiation practice.116

Thus it is quite obvious why developing countries could not fare particularly well in such 

kind of international trade system. Reciprocity of tariff reductions are equally 

advantageous only among industrialised nations that have attained a comparable level of 

economic development. Between states of a completely different stage of economic 

development, the GATT system tended to serve the more advanced economies. Although 

the original GATT was formally a system that treated all states equally, the power 

asymmetry in bargaining positions reflected the strong de facto inequality. As a 

consequence of its design and its practice, the early GATT neglected developing 

countries’ trade interests.

us As an Australian diplomat remarked “[i]t is not always easy to convince other countries that our ability 
to cut tariffs is limited by the lack of substantial offers to improve access to their markets for our major 
exports” (Crawford, 1968: 596).
116 The preamble of GATT somewhat vaguely stated that any revision of existing trade agreements is to be 
undertaken “in the spirit of reciprocity”. See also Art. 28 of the GATT and its interpretation in GATT,
1994: 33-35 and 912-915.
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Chapter 3: The road to UNCTAD, 1950-1963

3.1 Questioning the legitim acy o f the ‘Rich M en’s Club’

The shortcomings of GATT with respect to economic development were denounced 

already in the late 1940s (Williams, 1991: 22/23). However, the protest gained 

momentum only during the 1950s when more and more developing countries became 

independent, and the numerical majority in the General Assembly of the UN shifted in 

favour of less developed nations, taken as a group. Between 1945 and 1960, the number 

of developing countries in the UN more than doubled, from 31 to 67.117 Consequently the 

programmatic focus of the UN gradually drifted from questions of peace and security to  

questions o f development. This shift was facilitated by the fact that the Cold War had 

paralysed most UN activities in the security field. On the institutional side, the U N  

created a number of new bodies that were designed to promote economic development.118 

The Economic Commission for Europe was joined by sister organisations for Africa 

(ECA), Latin America (ECLA) and for Asia and the Far East (ECAFE).119 ECLA 

especially proved important as a ‘think tank’ that helped in formulating Third World 

concerns in global politics, as we will see below.120

During the 1950s a couple of developing countries also acceded to GATT, but developed 

countries were still in the majority by I960.121 Nevertheless, the call for economic 

development pervaded all global institutions and found resonance in GATT as well. The 

1957 GATT ministerial meeting established an expert group to review the trade situation 

of less developed countries.122 Its deliberations resulted in the so-called Haberler Report, 

which stated that the tariff policies of industrialised countries raised obstacles to Third

117 Source: Sauvant, 19S1: 8.
1,8 Art. 55 of the UN-Charter defines higher standards of living, full employment and economic progress as 
aims of the organisation, in Art. 56 members pledge to take respective action. UN bodies and specialised 
agencies concerned with economic development include the Economic and Social Council (ECOSOC) with 
several commissions and committees, the FAO, the Expanded Programme of Technical Assistance (EPTA) 
and the UN Special Fund to facilitate capital investment. The latter bodies merged later into the UN 
Development Programme (UNDP), which was founded in 1965.
119 For the Middle East the UN Economic and Social Affairs Bureau at Beirut fulfilled the functions of the 
regional economic commissions.
120 For some interesting aspects on the work of ECLA as an ideological think tank see Mathiason, 1972.
121 In 1960, 18 of 39 GATT members qualified as developing countries. Source: GATT, Trends in 
International Trade, 1961.
122 See GATT, Basic Instruments and Selected Documents (henceforth BISD), 6th supplement: 18.
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World development.123 124 Particularly in fields where the LDCs were competitive, like 

foodstuffs and textiles, the industrialised countries maintained high tariff barriers to 

protect their domestic producers. With the threat of a new UN trade conference on the 

horizon, GATT hastily intensified its efforts to cope with the problem of trade and 

development. Although the Haberler Report can be regarded as a turning point in the 

conceptual history of GATT (Kock, 1969: 235), the trust of developing countries in the 

capacity of this body to foster Third World development did not grow.

In 1961 the US launched another initiative in GATT, proposing that its ‘Trade Expansion
1Programme’ should be targeted more explicitly towards Third World development. 

The Programme, whose title remained verbally in the liberal tradition of GATT (as if 

general trade expansion would automatically help developing countries), subsequently 

suggested some more specific efforts to foster economic development. Moreover, for the 

first time the industrialised countries declared in 1961 that they did not expect reciprocity 

in trade negotiations with less developed countries. However, this new declaration and 

the subsequent amendment of GATT met with rather cool reactions by many developing 

countries.

These felt much more attracted by the idea of creating a new institution under the 

auspices of the UN, which would be dedicated exclusively to their cause. After the 

experiences of the first decade of GATT, this suspicious ‘rich men’s club’ was not at the 

centre of Southern interest, no matter what it might promise. In the perspective of 

developing countries, much more could be gained from a global negotiation forum with 

reliable Third World majorities. To understand these enthusiastic expectations one has to 

take the general optimism of these post-colonial days into account. In the early 1960’s, 

hopes were tremendously high that the newly independent countries of the Third World 

could leave their economic misery behind within a couple of years.125

123 See GATT, 1958. Gottfried Haberler was a distinguished liberal economist; see also ‘Programme of 
Action Directed Towards an Expansion of International Trade*, 17 November 1958; printed in: GATT, 
BISD, 7th supplement: 27-29.
124 See Declaration on the ‘Promotion of the trade of less-developed countries’, 7 December 1961; printed 
in: GATT, BISD, 10th supplement: 28-32.
125 See for example the ‘Cairo Declaration* (reprinted as UN Doc. A/5162), signed by 31 developing 
countries in July 1962, which “affirms that the economic and social problems of developing countries could 
be solved effectively within a reasonably short period of time” (Art. 9).
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In short, the efforts to reform GATT came too late and were too timid to prevent the 

emergence of UNCTAD as a new actor on the international scene. After the first UN 

conference had taken place in 1964, a rivalry between UNCTAD and GATT over 

primacy in the question of international trade developed -  though this settled down 

somewhat towards the end of the decade, when some joint activities were launched. In 

response to the UNCTAD challenge, the GATT parties in 1965 amended a ‘Part IV’ to  

the agreement, which was dedicated to development questions.126 Although it employed a 

language o f commitments ‘Part IV ’ did not confer any real obligations on the developed 

countries. To some observers it seemed as if industrialised GATT parties had embarked 

on a strategy of saying ‘yes’ to principles while assuming that nothing of substance 

would follow. However, the main principle of ‘Part IV ’ was nothing less than the final 

farewell to the principle of reciprocity in trade negotiations.127 In retrospect, the rhetorical 

strategy of the North proved to be dangerous:

‘T he major significance of Part IV was its force as an agreed statement of principle. At the time, 

developed-country delegates tended to scoff: ‘Why not agree? It doesn’t mean anything.’ (...) The tough- 

minded delegates of the 1960’s under-estimated the effect of agreeing to these principles. Developing 

countries returned to these principles again and again in the years that followed. When they did, developed- 

country delegations always searched for ways to do things that could be seen as satisfying the moral 

commitments expressed in them. Much, perhaps even most, of the activity has been meaningless and even 

cynical. But no observer of GATT for the past twenty years can deny that developed countries have spent 

an increasing amount of time every year dancing to the whip of these agreed principles. They are not law, 

but they do control the GATT’s agenda” (Hudec, 1987: 58/59).

In any event, the turn away from the MFN-principle in GATT was a response to the 

challenge formulated by UNCTAD. This challenge was intellectualy rooted in the UN 

Economic Commission for Latin America, which promoted a new theory of international 

trade that attained enormous political importance. Its main author was Raul A. Prebisch, 

an Argentinian economist who presided ECLA. Prebisch described and analysed the 

recent economic experiences of the Latin American sub-continent and tried to generalise

126 Part IV encompasses articles XXXVI - XXXVIII and was formally introduced on 8 February 1965 with 
the adoption of the ‘Protocol Amending the General Agreement on Tariffs and Trade to Introduce a Part IV 
on Trade and Development1; reprinted in: GATT, BISD, 13th supplement.
127 See Art. XXXVI, paragraph 8.
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from these findings. By formulating a general theory of under-development he posited a 

challenge to liberal economic theory and at the same time formulated a political 

programme for action. In fact, both the development discourse and world trade politics of 

the 1960s cannot be understood without reference to Prebisch’s new economic theory. It 

provided some key arguments for developing countries and thus enabled them to set the 

terms of the emerging ‘trade and development* debate. The following section will present 

his arguments briefly.

3.2 An ideological challenge to liberalism: the Theory o f  the Peripheral Economy

Compared to the massive growth in the industrialised world the economic situation of 

most developing countries did not improve significantly in the 1950s. Although their 

GDP rose in absolute terms, a rapid growth of their population contrasted this trend - to 

the effect that the per capita GSP stagnated or even declined. Regarding their position in 

the world economy, developing countries’ share of world exports shrank from roughly 

1/3 in the immediate post-war years to only 1/5 in 1962. The following table shows some 

trade figures that were commonly used to support the claim that the position of 

developing countries in world trade was deteriorating constantly.

Table 1: World exports (f.o.b.) in billion US dollars, 1953-1962

Year 1953 1954 1955 1956 1957 1958 1959 i960 1961 1962

World *) 82.6 86.1 93.7 103.7 111.8 107.9 115.4 127.7 133.5 140.9

DCs **) 53.7 55.4 60.6 68.7 75.1 71.1 75.4 85.4 90.2 94.8

LDCs ***) 21.0 22.1 23.7 24.9 25.4 24.7 25.8 27.3 27.6 28.9

Source: UN Yearbook of International Trade Statistics 1962: 13.

*) Excluding the trade with one another of Mainland China, Mongolia, North Korea and North Vietnam.

**) Developed Countries are the US, Canada. Western Europe, Japan. Australia. New Zealand. South Africa.

***) Sum of regions other than Developed Countries, Eastern Europe, Mainland China. Mongolia. North Korea and North Vietnam.

As this table shows, world exports as a whole grew by 70% between 1953 and 1962. The 

growth was uneven, however. Whereas the developed market economies and the socialist 

countries expanded their exports above average levels, developing countries lost shares in 

world export markets. Their share dropped from 25.5% in 1953 to 20.5% at the time 

when UNCTAD I was scheduled. If the exports of mineral oil are excluded from the
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figures the picture is even clearer: developing countries lost ground in the world 

economy. In addition, their terms o f trade worsened significantly during the late 1950s, as 

the prices for their primary export goods (commodities) stagnated or even fell while the 

prices of their main imports (manufactured goods) rose steadily.

Table 2: Terms o f trade (unit value index o f  exports divided by unit value index o f  
imports) o f  developed and developing countries, 1953-1962 (1958 = 100).

Year 1953 1954 7955 1956 1957 1958 1959 I960 1961 1962

DCs 98 96 96 97 96 100 102 103 104 105

LDCs 103 109 108 104 100 100 99 99 97 96

Source: UN Monthly BulledQ of Statistics, Vol. 17, No.4 (April) 1963. x . , regional groupings as in table 1.

The figures above document that developing countries experienced a loss of purchasing 

power during the decade preceding UNCTAD. This development aggravated their 

permanent shortage of convertible currencies, so that they could not acquire the 

manufactures needed for domestic investment and infrastructure. In 1962, there was the 

general feeling that the Third World could not keep step with the economic growth and 

social progress of industrialised countries, and that the fruits of global economic progress 

were distributed unevenly.128 In response to these developments, a new theoretical 

alternative to orthodox trade theory appeared on the scene, promoted by the UN 

Economic Commission for Latin America; Raul Prebisch’s theory of the peripheral 

economy, occasionally also referred to as the ‘Prebisch-Singer thesis’. 129

Its core claim is that a global system of free trade was to the advantage of the 

industrialised countries and trapped the backward South in a pityful state of enduring 

underdevelopment. By denying that all participant countries could benefit from free trade 

in the long term, the theory of the peripheral economy challenged David Ricardo’s classic 

liberal position; the concept of comparative advantage.

128 The relation of trade and development was a prominent topic among economists at that time, for a state 
of the an in the 1960s see the collection edited by James Theberge, 1968.
129 From its very first day, ECLA became the institutional nucleus of structural theories of the international 
political economy. It was formulated along the lines of Latin American history and its specific economic 
situation. Structural economic theory was elaborated further in Latin American countries, as the vast 
‘dependencia’ literature of the late 1960s and 1970s documents; on this literature see Roxborough, 1979.
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“The implication of this simple concept [comparative advantage, J.S.] is that domestic and international 

society should be organized in terms of relative efficiencies. It implies a universal division of labor based 

on specialization, in which each participant benefits absolutely in accordance with his or her contribution to 

the whole. It is a world in which the most humble person and the most resource-poor nation can find a 

niche and eventually prosper. A fundamental harmony of interests among individuals, groups, and states is 

assumed to underlie the growth and expansion of the market and of economic interdependence.” (Gilpin, 

1987:22).

This theory inspired the liberals’ political defence of free trade and a free play of market 

forces at the international level. Applied to the global economy, comparative advantage 

suggests that in the course of international specialisation even the least developed nations 

would eventually attain economic growth and wealth. There is no comparably clear 

textbook statement of Prebisch’s counter-thesis, since it was developed in a couple of 

publications, partly authored by himself, partly published as UN-documents.130 

Prebisch’s work was influenced by the thinking of other structuralist economists, such as

H. W. Singer (1950) and Ragnar Nurkse (1952). His most prominent writing is the 

UNCTAD report of 1964, an analysis of the political economy of third world 

development, which set the agenda for the conference. The following are the core 

elements of the theory of the peripheral economy:

I. The Centre • Periphery distinction

The theory is based on the assumption that the world can be geographically divided into 

two major economic spheres. On the one hand there is the highly developed centre or 

‘core’ where industry, technology and capital are accumulated. The rest of the globe is 

defined as the periphery that provides foodstuffs and raw materials for the centre. Thus 

there is a global division of labour taking place, with industrial production of 

manufactures in the North and less sophisticated agriculture and extraction of minerals in 

the South. This division is thought to be stable over time.

130 For a concise statement of the main tenets of his theory see Prebisch, 1959; for the UN-related work see 
Prebisch, 1950.
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II. The lack of capital and technology

The trading relationship between centre and periphery is an unequal one, as the products 

of the periphery are simple and diversification is low. Where there is little income there is 

little saving, the consequence being a permanent lack o f capital in the periphery. Without 

capital, no mechanisation of the agricultural economies can take place that would free 

people to  be employed by an emerging industry. In the same vein, no capital for planned 

industrialisation and urbanisation is available - another indispensable condition for 

economic progress. Capital flows into developing countries are solely used to optimise 

the production of export commodities, which is in the hands of multinational corporations 

and a small local elite. This elite also participates in the exploitative mechanism. By its 

desire to imitate Northern lifestyles it spends the country’s foreign currency resources on 

imported consumer goods, instead of investing them to establish a local manufacturing 

sector.

III. Deterioration of the terms o f  trade

The centrepiece of Prebisch’s theory of the peripheral economy is the claim that the terms 

of international trade are constantly deteriorating for the peripheral countries. To 

demonstrate this, Prebisch employs a commodity terms of trade concept, which compares 

the price for a certain amount of a raw material (the periphery’s exports) to the price of a 

certain amount of manufactured produce (the periphery’s imports). Over time, so his 

assertion, the price of raw materials tends to decline while the price of manufactures 

rises, so that the countries of the periphery can buy less and less manufactured goods 

from the centre with the revenues o f their raw material exports.

IV. D iverging income elasticity

This general trend is exacerbated by the low elasticity of demand for raw materials in the 

centre. Prebisch asserts that the income elasticity for primary produce in the centre is low. 

In the case of foodstuffs it is obvious that the consumption of food in the industrialised 

countries is limited so that consumers spend any additional income on manufactures 

( ‘Engel’s law’). In the case of industrial raw materials, increases in productivity, 

technology and sophistication of products lead to a de-coupling of economic growth and 

demand for raw material. In the less developed countries of the periphery, on the other
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hand, the income elasticity for imported manufactures is high and the demand grows 

when per-capita income rises.

V. Enduring Backwardness of the Periphery

The countries o f the periphery thus face several severe difficulties that prevent them from 

proceeding towards industrialisation. Due to low levels of education, a lack of capital and 

a lack of technology the productivity of the work force in the periphery remains very low. 

Strangled by their unfavourable terms of trade, developing countries cannot build any 

industrial infrastructure. Compelled to export cheap primary products to the core 

countries, they are caught in a poverty trap. The Southern masses are condemned to live 

in enduring poverty.

Prebisch’s hypotheses came immediately under attack from leading liberal economists 

such as Jacob Viner (1953: 43/44), David Baldwin (1955), and Gottfried Haberler (1961, 

1964). Although their criticism is targeted at different hypotheses in Prebisch’s work they 

essentially all refute a law-like deterioration in the trade position of the countries that 

Prebisch sees in the periphery. Critics particularly questioned the analytical value of 

‘terms of trade’ calculations and the derived hypothesis that the prices of primary goods 

were in a long term decline.131 They pointed out cyclical movements in the relation 

between the prices of commodities and manufactures. After World War II the prices of 

raw materials had been at the very peak of such a cycle. It could be shown empirically 

that the terms of trade for raw material exporters were much worse before the war than in 

the mid 1950’s (Haberler, 1964).

In fact, by 1964 the next upswing started and prices for many raw materials rose again. 

As far as its empirical validity is concerned, there were some obvious flaws in Prebisch’s 

predictions. Already during the 1950s it had become evident that import substitution, the 

major political strategy initially advanced by structural economists for Latin America, 

was not very successful as a blueprint for economic development.132 It turned out that

131 Charles Kindleberger undertook a study on several European countries that did not confirm Prebisch’s 
argument about the downward trend in the terms of trade for raw material exporters (1956, chpt. 11).
132 The idea behind the development strategy of import substitution is a de-coupling of centre and 
periphery. Developing countries are advised to shelter their infant industries by high tariffs in order to 
substitute imported manufactures with their own makes. One of the major problems that emerged from this
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countries, which embarked on an export-oriented development strategy on average fared 

better.133 What imports here, however, is less the scientific value of Prebisch’s economic 

theory than the effect that this new theoretical explanation o f the development 

problematic had on the politics of North-South relations in the early 1960s.

3.3 The political power o f a flawed theory

In public discourse the arguments advanced by Prebisch and his collaborators gained 

much more attention than the arguments against them, which were discussed mainly in 

academic circles. Politically, the economics of development were a hot topic and 

Prebisch was able to impose the terms of the debate. “Many professional economists have 

addressed themselves to this problem, but none seems to have attracted as much attention 

among his colleagues nor have had so widespread an influence on thinking outside the 

profession as Professor Raul Prebisch” (Flanders, 1964: 305).

Why was Prebisch so successful? First of all, his theory dealt with a problem that was 

perceived as pressing in Third World countries and increasingly so in the developed 

world. There was growing awareness o f poverty and starvation in the South, and Prebisch 

told people why this was so. He named causes and mechanisms. “Prebisch’s ideology 

provided most LDCs with a general explanation for the difficulties faced in the 

developing world. The ‘center-periphery’ concept placed the blame squarely on external 

constraints inhibiting Third World development” (Bhattacharya, 1976: 81). He also 

suggested a clear set of political measures that could be implemented, and he did not tire 

of promoting these measures through UN reports and public speeches. Prebisch was a 

political entrepreneur, deeply concerned about poverty and misery and spurred by the will 

and ambition to do something about it.

Since his entry into UN service he had increasing possibilities to publicly spread his 

theory and the proposed political solutions. As director of the Economic Commission for 

Latin America he could issue reports that were widely read in New York’s UN circles

strategy was the lack of competition in the markets of developing countries. Particularly in small countries 
domestic producers acquired monopolies and delivered over-priced goods of poor quality. Faced with 
meager results of this strategy, Prebisch revised his position later, see Prebisch, 1971.
133 The contributions to Ranis and Schmidt, 1988, reveal that Prebisch became increasingly isolated in the 
scientific community over the years. See in particular Jagdish Bhagwati’s comments on 142-149.
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and beyond. His reputation of being an advocate of development secured him high 

respect and support from Third World countries, particularly in his home continent, Latin 

America. In May 1963 Prebisch was appointed Secretary General of UNCTAD.134 His 

main task was to prepare a report for the conference that was to state the most important 

questions on the agenda. The result was a 125-pages volume, entitled ‘New Trends in the 

World Economy' (UNCTAD, 1964). It was published shortly before the conference and 

received world wide public attention. All major newspapers dealt with its arguments in 

one way or the other, thus boosting Prebisch’s publicity to unprecedented heights.135

It is noteworthy that even politicians o f the developed countries paid some tribute to the 

UNCTAD report, which avoided wild accusations and radical tones.136 In contrast to 

economists who judged the (questionable) theoretical soundness of the economic theory 

behind the Prebisch thesis, politicians seem to have acknowledged its political content. 

As GATT’s Haberler Report had already revealed it was undeniable that Western 

politicians had deliberately hampered Third World exports in sensitive branches such as 

textiles and apparel. It was equally correct that industrialised countries had subsidised the 

domestic production of some agricultural products like sugar, although the world market 

offered cheaper alternatives from the South. Whatever the economic merits of the theory 

of the peripheral economy, with regard to political practice it could be claimed that there 

was a good deal of truth in it.

“In this context it is of rather secondary importance that the statistical evidence is often a matter of 

controversy, that one can endlessly argue about the selection of the reference year, that any extrapolation, 

based on past trends which may incorporate accidental or temporary factors, is arbitrary, that there may be 

flaws in the theoretical reasoning, and that, after all, history offers examples of sustained growth taking 

place despite a deterioration in the terms of trade. What matters is not so much the scientific validity of the 

thesis as its psychological content and its sociological and political implications” (de Seynes, 1965: 

185/86).137

134 The Secretary General of UNCTAD is appointed by the General Assembly of the United Nations with 
its permanent Southern majority. Prebisch left office in 1969 and was succeeded by the Venezuelan 
diplomat Manuel Perez-Guerrero.
13 When the Economist on 21 March 1964 dedicated a main story to UNCTAD, Raul Prebisch’s photo was 
put on the cover.
36 For the views of an opponent see Ball, 1982: 195.

137 Philippe de Seynes was UN Undersecretary of Economic and Social Affairs during UNCTAD I.
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Thus, in the early 1960s the economic vocabulary of the structural or dependency theory 

of the world economy penetrated the political discourse. What had formerly been an 

expert topic became an issue of broad political and public debate.138

There is another historical circumstance that might account for the popularity that 

Prebisch enjoyed. By the end of the 1950s, the Western confidence in the superiority of 

free market economies over planned economies was shaken. Stalinist industrialisation 

programs had created an enormous growth in the industrial production of the Soviet 

Union, and the economies of other socialist countries were expanding as well. Therefore, 

these states did not miss a single occasion to underline their advances in industrial 

production and their impressive overall growth rates in international settings. As for 

technological progress, the Sputnik shock of 1957 (when the Soviet Union was the first 

nation to launch a satellite) had further undermined Western confidence in the 

unconditional superiority of their system.139 By the year 1960 there was little 

demonstrable ‘evidence’ that a market economy would inevitably create better 

performance than planned economies. It is noteworthy that at the pre-UNCTAD debates 

in 1962 it was almost undisputed that ‘economic planning’ was essential to economic 

development.

In sum, the political importance of the ‘Theory o f the Peripheral Economy’ was that it 

enabled politicians to construct a causal connection between the trade practices of the 

West and the impoverishment of the South. It was not an anonymous and unaccountable 

world market that caused Third World misery, but the global economic regime written 

and institutionalised by the North. Thus, the industrialised countries could be held 

responsible for the situation and charged with the moral duty to alter it, and to respond to 

the demands of the South. The analysis of the UN debates that led to UNCTAD will 

illustrate this feature further. Prebisch had delivered a rich base for argumentation in a 

global forum. Given the character of UNCTAD as an encounter space between the 

powerful and the powerless, this was o f utmost importance.

138 Discourse analysis have often described this phenomenon. “When the concepts and metaphors 
constituting the discourse of economics, for example, - or of computer programming or law or religion or 
medicine or any other discipline -  enter the field of political meanings they alter the shape and structure of 
the field by altering its speakers’ terms of discourse” (T. Ball, 1988: 12).
139 On the history of the Sputnik shock see Divine, 1993.
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Thus the scientific question of what was the correct theory of world trade gained an 

enormous political momentum, because it linked questions of truth to questions of moral 

responsibility. In the following section I will outline the responsibility-debate that took 

place in the run up to the first UNCTAD conference in Geneva, 1964. Its importance lay 

in the fact that it caught developed countries in a dialogue they could not refuse nor 

escape from. They did not manage to completely deny responsibility for the effects of a 

world trade system that apparently had caused massive imbalances in the geographical 

distribution of profits from world trade. It was an argument they could not reasonably 

reject out of hand, given the world economic situation in the late 1950s. The debate 

gradually shifted from the question whether there was a moral obligation for developed 

countries to act to the question of which measures were appropriate to bring about the 

envisaged changes.

3,4 Uniting for UNCTAD: The importance of the Cairo conference in 1962

In the early 1950s it became clear that the Havana Charter was a dead letter and the idea 

of establishing a world trade organisation was unrealistic. In 1955 a second attempt to 

construct some sort of organisational framework for GATT shattered in the US 

congress.140 The Soviet Union equally attempted to put some form of global trade 

organisation back on the international agenda but was repeatedly outvoted in the UN 

General Assembly and ECOSOC.141 A new world trade conference was widely regarded 

as just another forum for the exchange of East-West propaganda and the mutual re

assurance that the respective economic and political system was genuinely superior to the 

other.

Things only changed around 1960 as the developing countries themselves took over the 

initiative that rendered their claim for an international trade conference more credible. It

140 The initiative resulted from the review secssion of GATT in 1954/55. The envisaged body was named 
Organization for Trade Co-operation (OTC).
141 See the draft resolution on the convocation of a world economic conference, submined by the USSR to 
the Second Committee of the General Assembly on 16 November, 1956. This proposal was withdrawn in 
favour of a Polish /  Yugoslavian initiative which was eventually rejected by vote. At the same session the 
GA adopted resolution 1027 (XI), stating that existing international machinery was sufficient to tackle 
problems of trade and development. Another Soviet initiative was launched in ECOSOC 1958 but aborted 
in the face of strong resistance.
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was viewed as motivated by obvious problems and widely free from ideological 

connotations. Carried on a wave of public concern about the fate o f the newly 

independent countries of Africa and Asia, the issue fell on more fertile ground in the 

West. The concerns of the ex-colonies, exploited under colonial rule and poverty stricken 

were viewed with growing sympathy by the Western public (Fieldhouse, 1999: 227).

In addition, the climate in the United Nations could have been hardly more favourable, as 

the agenda of the General Assembly already burst with development issues. The 

Economic Committee of the GA was completely focused on development problems. 

Three important declarations were adopted by the General Assembly in 1961 that 

underlined this new climate:

- Resolution 1707 stressed the importance o f trade “as the primary instrument for 

economic development”. In Article 6 this resolution also introduced the idea of 

holding an international conference on the topic and calls on the UN Secretary 

General to consult governments about it.142 143

- Resolution 1708 confirmed the importance o f planning for economic development. 

High hopes were put in the idea that quick successes could be reached by adequate 

planning of development strategies. Thus, with these two resolutions the development 

movement kept equal distance from the two ideological camps, combining market 

and planning approaches.

- Resolution 1710 originated from an US initiative: President Kennedy had proposed to 

declare the years from 1960 to 1970 the first ‘UN development decade’.14j> Although 

this resolution was a very general statement o f intent it underlined the good will of the 

US to take action in the field of development policy.

In sum, development initiatives now came from diverse countries, and the issue was well 

underway. However, the most distinctive touchstone on the way to UNCTAD was a 

‘Conference on the Problems o f Economic Development’, held in July 1962 in Cairo. At

142 The outcomes of this survey were quite positive: out of 66 governments that replied, 45 were strongly in 
favour of a conference, 18 ‘lukewarm or opposed', and 3 said they had no objections; see Cordovez, 1967, 
258.
143 See UN Resolution 1710 (XVI) on the ‘United Nations Development Decade', 19 December 1961.
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this meeting, delegates from 31 developing countries and all continents urgently called 

for the convocation of a world trade and development conference to be held under the 

auspices of the UN in the following year. In several respects, the Cairo conference turned 

out to be decisive for the further course of events.

This was the first time such a large number of developing countries had commonly raised 

their voices in a concerted action. In this spirit of unity the Group of 77 emerged at 

UNCTAD as the “pressure group of the Third World” (Nye, 1973). Moreover, the Cairo 

Declaration that stood at the end of the conference became a blueprint for the agenda of 

UNCTAD. The unity of the developing world at Cairo and the clear programmatic focus 

of the declaration lent a spirit of urgency to the requests of the Third World. The Cairo 

Declaration consists of more than 60 articles that describe the problems of under

development in the Third World and suggest a number of political remedies.144

Article 1 of the document states a “growing disparity of living prevailing in different 

parts of the world”. As reasons for this widening gap internal factors are listed such as the 

lack of skilled labour, technology, domestic savings for investment. The impact of 

international trade practices is described in rather cautious words:

‘The Conference recognizes that the economic development of developing countries is meeting with 

increasing difficulties due partly to some international factors beyond their control and to tendencies which 

might have the result of perpetuating past structures of international economic relations.” (Art. 7)

The majority of paragraphs in the declaration is devoted to the domestic economic and 

social problems of developing countries and to measures that might be taken unilaterally, 

or among the developing countries as a group. One section tackles international trade and 

commodity problems, calling for “a programme of measures for the abolition of tariff, 

non-tariff and all other discriminatory economic barriers adversely affecting the exports 

of developing countries” (Art. 31). To realise this goal the Conference proposed rapid 

action in GATT and the implementation of the 1961 ‘Programme on Trade Expansion*. 

Moreover, the developing countries also urged for holding an international trade

144 The ‘Cairo Declaration of Developing Countries’ is reproduced as UN Doc. A/5162.
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conference in 1963 within the UN framework, whose agenda “should include all vital 

questions relating to international trade, primary commodity trade, economic relations 

between developing and developed countries” (Art. 60). These indeed became the main 

items on the agenda of UNCTAD I.

3.5 W hy th e  N orth, eventually, could not say ‘No’ to UNCTAD 

In sum, the Cairo Declaration was very moderate in tone, not at all the radical rage 

against exploitation and neo-colonialism that pervaded the NIEO-debates of the 1970s. 

Its language is highly diplomatic, and the attitude of its drafters was regarded as 

“statesman-like”.145 The heads o f Third World states, many of whom had little experience 

on the international stage, had expressed their willingness and ability to co-operate. The 

document appears as a sober description of development problems and provides a 

catalogue o f measures to which it is was hard to object. In fact, most developed countries 

when faced with this document could not but agree to its main tenets and promise to join 

the developing countries’ own efforts. Who could reasonably be against development? 

Who could reasonably abstain from fighting poverty and starvation?

As we will see in this section, the developing world involved the industrialised countries 

in a political process that was against their material interests. It was, of course, clear from 

the start that the North would have to pay the bill of development assistance, be it through 

direct aid, trade preferences, low interest credits, or price stabilisation for commodities. 

In any event, the basic idea behind the Cairo Declaration was a transfer of resources from 

the North to the South through intervention in the world market. Given its moderate tone 

and its strong moral underpinnings, reactions to the Cairo Declaration could hardly be 

anything else but welcoming.

At Cairo, the developing countries had demonstrated an unprecedented unity and a firm 

determination to push their interests in a global forum.146 Since the Cairo Conference was 

held parallel to the 1962 ECOSOC meetings, developing countries’ delegates there 

spread the news directly to the UN, where most representatives reacted sympathetically to

145 See statement by Sudan, UN GA, Second Committee, 808th meeting, 17 October 1962.
146 For the emergence of Third World unity see Williams, 1991: chapter 2.
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the claims of the South.147 With the Cairo package also arrived another emergency call 

for an international economic conference on trade and development issues (Art.59-61). 

According to US sources, this ECOSOC session marked a turning point at which 

industrialised countries realised that further resistance to the idea of holding a trade 

conference was useless.

“At the July 1962 ECOSOC meeting -  following an Afro-Asian bloc meeting in Cairo -  the US delegation 

decided that such a conference could not be blocked. It, therefore, used its discretionary authority to move 

from frontal opposition to an acceptance of the inevitable -  in the hope of gaining some influence over the 

content and timing of the conference. In spite of US delaying tactics, it did not prove feasible to postpone 

the conference beyond 1964.” 148

During the following autumn session of the General Assembly the UK delegation also 

stated that it would have preferred not to hold a big comprehensive conference but in 

ECOSOC would have “bowed to the arguments of a number of countries’* and finally had 

voted in favour of a positive recommendation.149 In its Resolution 917, ECOSOC called 

for the convocation of a trade and development conference by the General Assembly. The 

decision was taken unanimously.150

Thus the developing countries’ argumentative strategy worked out. The call for a trade 

conference in the UN framework came wrapped in a bulk o f consensual paragraphs, with 

due respect for GATT. It was also presented as an extremely urgent matter as the explicit 

deadline 1963 for holding the conference documents. Contrary to other proposals of the 

declaration, the need for such a conference was a highly contested point, because the 

developed countries of the West wanted to avoid it. In fact, it remained the only point of 

the Cairo programme to which they really objected. However, it apparently was hard to 

make this point in public: there were not many arguments that could be made against a

147 See United Nations, Official Records of the Economic and Social Council, 34th session, 1214th - 1219th 
and 1236th meeting, July / August 1962; see also Report o f the Economic Committee o f  ECOSOC, UN Doc. 
E/3688.
148 ‘Memorandum from the Under Secretary of State (Ball) to President Kennedy’, November 12, 1963, 
reprinted in; Foreign Relations o f the United States, 1961-1963, Vol. IX: 622/23.
,4i Statement of the UK delegation in the General Assembly, Second Committee, 804th meeting, 12 October 
1962.
150 ECOSOC Res. 917 (XXXIV), 3 August 1963.
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global conference devoted to an urgent, just and basically uncontroversial cause. 

Developing countries had talked the North into it.

3.6 Increasing the moral pressure on the North: ‘your wealth caused our poverty’

At the General Assembly debates that followed the ECOSOC meeting in 1962, the ideas 

of the Cairo Declaration were commonly accepted. To be sure, it cannot be known to 

what degree Northern delegates were really convinced by it; but at least no delegate, even 

if privately doubting the soundness of the arguments, dared to raise his voice in public 

against the Cairo Declaration’s tenets. This is remarkable since liberal economists 

continued criticising the idea of ‘deteriorating terms o f trade’ for developing countries, 

which figures so prominently in the Cairo Declaration (Art.3). In the global political 

discourse, however, the existence of this phenomenon was not called into question.151 

Whether one believed in it or not, it was politically unwise to contradict it.

From the fact that the position of the developing countries in the global economy was 

worsening de facto  during these years, an argumentative link was established that posited 

a moral obligation of the developed countries to do something about this situation. This 

link contained two elements: firstly, the fact was stressed that the industrialised countries 

were capable of altering world trade rules in a way that benefited the South. Given the 

political willingness of the North it was seen as possible to intervene successfully in the 

global market. The second element of the argument was moral in nature. Developed 

countries had consciously caused this situation by setting up trade barriers against 

imports from developing countries. Thus they were not only in the position but also 

morally obliged to alter the trade rules.152

This argument was put forward in the GA most sharply by the Yugoslavian delegate who 

pointed at the “double standards” in the trade policy of many OECD countries, 

liberalising the exchange of many goods among themselves and at the same time

151 See statement of the Dutch delegation at the 806th meeting of the Second Committee. 17th session, 15 
October 1962, that explicidy acknowledges the general acceptance of the terms of trade idea.
152 For the connection of economic, political and moral responsibility, see statement by Poland in 
ECOSOC, 1217th meeting, 10 July 1962.
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hampering the imports form developing countries.153 With a view to the increased tariff 

barriers against the imports of agricultural products and textiles, this argument was right 

on target. It was not an anonymous world market that had deprived the developing 

countries of their share in world trade, but a specific policy on the part of the 

industrialised nations. Thus, aid to the South was not seen as a matter of charity, a view 

that Americans traditionally favoured.154 It was rather compensation for harmful actions 

of the past. Indeed, the Yugoslavian delegation explicitly introduced a notion of 

‘historical justice’ in this respect.155

Analogous arguments had been put forward by several African countries in previous UN- 

debates: a most radical notion came from the representative of Guinea, who in the 1961 

General Assembly presented a counterfactual statement. What would have happened to 

Africa in the absence of European colonialization? The delegate asserted that these 

regions would have certainly reached a level of development comparable to that in 

Europe. It was colonial exploitation that had deprived Africans of their opportunities to 

achieve wealth by their own means.156 157 This statement was unusual in its radicalism, but a 

similar point was made by Togo: the delegate referred to the enormous profits European 

companies had made in the past by exploiting the natural resources of Africa.
1 ̂ 7

Development aid thus was regarded as a belated “compensation for past profits”.

The role of Yugoslavia as a moral entrepreneur is most interesting in this phase of the 

negotiations. Yugoslavia found itself in a middle position in many respects: neither 

member of the Eastern nor the Western bloc, economically neither extremely under

developed nor affluent. This, one can suppose, made its function as a mediator between 

the different camps credible. This credibility was enhanced by the fact that the 

Yugoslavian delegation also criticised the passive attitude of the Soviet Union. In 

addition, Yugoslavia had made enormous efforts to get the discussion underway. It

153 Statement of the Yugoslavian delegation at the 823rd meeting of the Second Committee, 1 November 
1962. A similar point was raised by Bolivia at the 807th meeting, 15 October 1962.
154 On the history of American aid policies see Kaufman, 1982:
155 Statement of the Yugoslavian delegation at the 800th meeting of the Second Committee, 5 October 1962, 
saying that the industrialised countries had “determined the rate of growth in the less developed areas” with 
their trade policies.
156 UN GA, 16th session. Second Committee, 724th meeting, 18 October 1961.
157 UN GA, 16th session, Second Committee. 728th meeting, 20 October 1961.
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‘O'-? '^ a?fPPe^ec* trad® development issue in the Non-aligned Movement158 and co

sponsored the Cairo Conference in 1962. In the General Assembly, it acted as main 

sponsor of the draft resolution for convening UNCTAD and thus managed to structure the 

debate, at least in its initial stage.

There is some evidence that the concept of historical injustice proved effective in the 

course of the negotiations. Towards the end of the 1962 GA session, two major obstacles 

to agreement and unanimous adoption of a resolution remained: the date of the 

conference and a passage that implicitly concerned the historical debts of the 

industrialised nations. In the last draft resolution, adopted in the Second Committee 

against the votes of major industrialised countries159, it is stated that the Preparatory 

Committee for the UNCTAD-conference should take into account (among other points):

“Measures for the removal of tariff, non-tariff and other trade barriers arising from industrialized countries, 

whether individually or from economic groupings, which adversely affect the exports of developing 

countries and the expansion of international trade in general;”160

In the debate on this passage the main bone of contention was that industrialised 

countries were charged with the exclusive responsibility for these pernicious 

impediments to international trade without mentioning, for example, that a removal of 

trade barriers among developing countries could also contribute to a rise in their foreign 

trade earnings. The position of the developing countries was un- compromising, however, 

and the only concession that was made until the adoption of the final version in the 

Plenary was the following rephrasing:

“Measures leading to the gradual removal of tariff, non-tariff or other trade barriers by industrialized 

countries, whether individually or collectively, which have an adverse effect on the exports of developing 

countries and on the expansion of international trade in general;”161

158 At a Belgrade Conference of the Non-aligned Movement in September 1961 Yugoslavian President Tito 
also presented the idea of a World Economic Conference to the delegates (Friedeberg, 1969).
159 Against this version voted: Belgium, France, Ireland, Italy, Luxembourg, Rwanda, South Africa, Spain. 
United Kingdom, United States. On the other hand, Australia and Canada voted in favour of the resolution, 
while Austria, Denmark, Finland, Japan, the Netherlands, and Sweden abstained.
160 Paragraph 5 c of the draft resolution recommended by the Second Committee to the General Assembly, 
UN Doc. A/5316. The term ‘economic groupings* is targeted at the EEC, whose single market raised fears 
in developing countries.
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What springs to the eye immediately is the insertion of the words ‘leading to the gradual 

removal’ instead of the word ‘for’. This was debated but it was eventually agreed that 

realistically there would be no complete deletion of tariffs on the closing day of 

UNCTAD. The other change is from ‘arising from industrialized countries* to ‘by 

industrialized countries*. This amendment to the original text of the draft was introduced 

by West European countries that felt discriminated against.161 162 In the ‘spirit of 

impartiality’, they argued, one should not create the impression that the Western 

industrialised countries were the only ones to have erected all sorts of trade barriers in the 

preceding years.163

The combination o f these two minor adjustments, however, changes the sense of the 

sentence completely. In the original version the obstacles were clearly arising from 

industrialised countries and damaging the commerce of developing countries. This 

connection was cut in a very subtle way, to the effect that in the new version trade 

barriers would have to be removed by developed countries without clearly indicating the 

origin and consequences of these barriers. 'Individually or collectively’ now suggests that 

the removal of the barriers could be undertaken either by single countries or by economic 

groupings. Thereby the originally insinuated connection between the European single 

market and protectionist barriers against imports from developing countries is also 

weakened.

This formula is a masterpiece of prolonged diplomatic play with words until everyone 

can read the desired meaning in them. What is more important in this context is that it 

shows how sensitively some industrialised countries reacted to any indication that they 

might be directly responsible for the adverse trading conditions of developing countries. 

There would be no need to fight over words in this manner if there was not a strong sense 

that responsibility and political obligations were logically connected. In addition, the 

Ethiopian UN-delegate remarked that in the case of trade and development “the

161 UN GA Resolution 1785 (XVII).
162 See amendment proposed by Belgium, France, Italy and Luxembourg, UN Doc. A/C.2/L675.
163 See statement of the Italian Delegation at UN GA. 16* session, Second Committee, 837* meeting, 14 
November 1962.
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international community is moved by a sense of justice and responsibility”, loudly asking 

himself if  this sentiment would be a sufficient motivation for the success of the 

UNCTAD conference.164 Such statements and the awkward debates on single words in 

the resolution indicate that notions of justice and moral responsibility can be a powerful 

tool in international diplomacy.

3.7 No responsibility - no obligations: the attitude of the  socialist countries 

When it came to the question of historical responsibility in the GA, the Soviet Union took 

a very interesting stance that deserves some detailed analysis. As mentioned above the 

Soviets had suffered a couple of political defeats in the run up to UNCTAD I. In the 

1950s their proposals for a universal trade conference had been regularly outvoted in the 

General Assembly of the UN. In 1962, when the convocation of UNCTAD was an issue 

in several UN bodies, the USSR presented its own draft resolution, which continued their 

strategy of the 1950s to establish a world trade conference for the sake of a 

‘normalisation’ of trade in all dimensions, including East-West matters. It remained 

unclear, however, what ‘normal’ world trade would look like since the trading systems of 

the socialist and Western market economies were based on completely different concepts: 

state trade versus company trade, fixed versus freely floating prices.

The developing countries acknowledged the efforts of the USSR to contribute to the 

development discourse but at the same time made it very clear that their own developing 

problems should stand at the centre of the coming conference. East - West trade was 

granted a place on the agenda, but Southern countries insisted that UNCTAD would be 

their forum. East-West propaganda was not welcome there, they warned (Walters, 1971: 

822). In the end the USSR withdrew its own proposals for UNCTAD before it came to a 

vote.

During the first stages of the development-debate the Soviet Union confined itself to 

recurring invitations to the South to establish commercial relations with the Eastern bloc. 

It was routinely stated that due to the completely different nature of the socialist economy 

international trade relations among those countries were ‘based on the principles of

164 UN GA, 16th session. Second Committee, 818th meeting, 26 October 1962.
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equality and mutual advantage’. This argument was put forward stereotypically over the 

years without allowing for more concrete action to be taken on the basis of these 

principles (Kelley, 1982: 222). The invitation to trade with the East was well received but 

in practice the volume of trade between socialist and developing countries remained far 

below the volume of South-West trade.165

In the pre-UNCTAD phase and at UNCTAD I developing countries acknowledged the 

Soviet statements with sympathy. Observers have also reported that in this phase the 

South was unsure about how to deal with the socialist countries, many of whom had 

acquired only recently the characteristics of industrialised economies (Weintraub, 

1964).166 At UNCTAD I the Soviet Union and its allies constantly repeated friendly 

phrases and expressed their sympathy with the claims of the ‘exploited’ South. 

Nevertheless they failed to put forward any constructive proposal as to how trade 

relations could be based on ‘equality and mutual advantage’ in practice.

Keeping a low profile on substantive issues, the Soviet Union became increasingly 

marginalised in the UNCTAD discourse. If they presented any statement at all, Socialist 

countries normally used the global platform to pursue other political goals, like the 

international recognition of the GDR (1961-64)167 or a condemnation of the US economic 

sanctions against Cuba (1962-67). The Eastern bloc was thus not responsive to the 

substantive demands of the Third World, in the sense that it answered concrete questions 

with general phrases. At UNCTAD the socialist states did not take up any proposals and 

criticised or amended them in detail. Neither did they issue counter-proposals, let alone 

meaningful political programs.

165 For the period 1961-1966, 71.9% of developing countries exports went to the developed market 
economies, compared to 5.7% to centrally planned economies. Source: World Bank/IDA, Annual Report, 
1973\ 84-85. These percentages did not change much during the following decade.
166 The Soviet Union was both an industrialised and a developing nation. Apart from the industrial centres 
in the North, it had some extremely underdeveloped regions in Central Asia that would have qualified as 
developing countries. Moscow’s politicians of course preferred to underline their industrial strength rather 
than the backwardness of large areas of the Soviet territory.
167 The Socialist struggled to enhance the status of the GDR by getting her invited to UNCTAD. Therefore 
they proposed to invite all countries of the world, including non UN-members, to the conference. See the 
statements by Bulgaria and Byelorussia at the GA Second Committee, 836* meeting, 13 November 1962.
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Despite the sympathetic rhetoric of the Soviet Union the real debates at UNCTAD 

remained in the West-South dimension. Therefore it has been suggested that we speak of 

a South-West rather than of a North-South dialogue (Kock, 1969). As a consequence the 

developing countries’ response to the socialist bloc changed over the 1960s. In the run-up 

to the second UNCTAD conference in New Delhi, the South became increasingly 

impatient with the purely rhetorical nature of Eastern commitments. In the Algiers 

Charter o f 1967, developing countries formulated a catalogue of concrete requests from 

the Socialist bloc, regarding mainly trade preferences.168 The reaction to these proposals 

was hostile: in a General Assembly debate on the Charter o f  Algiers the Soviet 

representative declared himself outraged that the developing countries had “lumped 

together” Western capitalist countries and the Soviet Union in one group.169

In his view the Soviet Union bore “neither moral nor material responsibility” for poverty 

and under-development in the Third World.170 These problems were caused by the 

colonial heritage and the neo-colonial trade practices employed by the US and West- 

European nations. As the commercial relations of the Soviet Union were based on 

equality, they could not even theoretically contribute to the exploitation of the South. 

Therefore the developing countries had no right to demand concessions from the Soviet 

Union. Many Third World countries nevertheless insisted on an equality of responsibility 

between East and West.171 To them, the Soviet Union was as responsible as the US and 

Western Europe for the marginalisation of the Third World in international trade.

168 See ‘Charter of Algiers’, adopted at the Ministerial Meeting of the G-77 on 24 October 1967, reprinted 
as UN Doc. TD/38.
169 Statement made at UN GA, 22nd session, Second Committee, 1159th meeting, 28 November 1967.
170 Ibid.
171 See statement of Senegal at UN GA, 16th session. Second Committee, 733rd meeting, 26 October 1961.
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Chapter 4: From UNCTAD 1 to the GSP, 1964-1967

4.1 Preparing the agenda for UNCTAD

With resolution 1785 the UN General Assembly paved the way for the first UNCTAD 

conference to be held in late 1963, or in early 1964 at the latest.172 In January 1963 UN 

Secretary General U Thant appointed Raul Prebisch as Secretary General of UNCTAD. 

Thus the Argentinian economist was in a privileged position to influence the pace o f the 

preparations. In fact, he delivered important theoretical foundations in the so-called 

‘Prebisch-report’ that was published before the conference opened (UNCTAD, 1964). 

Over the year 1963 a Preparatory Committee compiled the agenda of the Conference 

according to the guidelines of the GA resolution.173 31 countries were represented in this 

Committee, 18 developing countries plus Yugoslavia, 3 Eastern European and 10 Western 

developed countries.174 The debates in this forum anticipated the main fissures between the 

three negotiation groups at UNCTAD, which formed during the three sessions of the 

Committee.175

The first preparatory session in 1963 established the conference agenda and was rather 

uncontroversial, since a checklist for the UNCTAD agenda had been fixed already in the 

Cairo Declaration and in GA resolution 1785. At the second session parties were asked to 

present their views on the agenda items and to sketch possible political solutions to the 

problems listed. As the report of this session reveals, there was disagreement on almost all 

the relevant questions.176 The socialist countries pushed for the foundation of a world 

trade organisation. The West, in contrast, rejected all proposals for the institutionalisation 

of the UNCTAD process in a new international organisation. It was noted, however, that 

such disagreements were normal in the preparatory stage of the conference, and therefore

172 See GA Resolution 1785, 8 December 1962.
I7'> For a history of the UNCTAD preparations see Cordovez, 1967.
174 The Preparatory Committee was composed of the current ECOSOC members and 14 additional 
countries to reach an equitable geographic distribution. In the General Assembly session of 1962 there 
were extensive debates on the composition of the Committee, as Western states favoured a small 
committee of ESOSOC members only, whereas developing countries insisted on an enlargement.
175 The first session took place at the UN Headquarters in New York, 22 January - 5 February 1963; the 
second session at the UN office in Geneva, 21 May - 29 June 1963, third session New York, 3 - 1 5  
February 1964.
176 See ‘Report of the Preparatory Committee: 2nd session’, especially paragraphs 42-45, 54-58,94-96 and 
the ‘Joint Statement by Representatives of Developing Countries’, paragraph 186; the report is printed in 
UNCTAD, Proceedings, Vol. VIII: 9-59.
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‘no cause for concern’.177 Solutions to these differences were not expected before the end 

of UNCTAD.

4.2 UNCTAD I

UNCTAD was opened on 23 March 1964 in Geneva. It was the biggest international 

conference to  that date, bringing together more than 1500 delegates from 120 countries.178 

The dimensions of the conference notwithstanding, the Western public was initially more 

interested in the new round of GATT negotiations that were scheduled to start parallel to 

the second half of UNCTAD, in May 1964. In order to famliarise its readers with the 

agenda, the Economist labelled UNCTAD the ‘Non-Kennedy Round’.179 In most countries 

this attitude changed, however, over the three months of the conference.180

At the outset of the meeting there was great uncertainty in the North as to what the 

developing countries would demand (Frank, 1964). Would they stick to the relatively 

moderate, cooperative attitude of the Cairo Declaration or would they adopt a more 

radical approach? There were signs that the latter direction might prevail. Some weeks 

before the conference opened, the Latin American countries had met at Alta Gracia, 

Argentina. One tangible result of this meeting was the ‘Charter of Alta Gracia’ that 

switched to a more accusing tune in confronting the North.181 Further uncertainties 

concerned the role of the socialist countries but also the dynamics within the Western bloc. 

Would the developed countries of the OECD arrive at something like a roughly united line 

with regard to what they were prepared to offer?

177 See the debate on the 2nd report of the Preparatory Committee in ECOSOC, 36th session, 1286th 
meeting, 17 July 1963.
178 From the 123 countries that were invited to participate in UNCTAD I, 2 did not send delegations. 
During the conference Tanzania and Zanzibar announced their unification.
179 See The Economist, January 25,1964: 323-325.
180 For an extensive survey of global press coverage and changes in public opinion see UN, 1964. For 
reactions in the industrialised countries see also OECD, 1965.
181 ‘Charter of Alta Gracia’, adopted at an OAS meeting, 24 February - 7 March 1964, reprinted in 
UNCTAD I, Proceedings, Vol. VI: 57-66. Art. 4 of the Charter states the following: “It is therefore the 
primary responsibility of the industrialized countries which benefit from the system in force, to correct the 
defects and contradictions inherent thereto, contributing to change the existing trade structure, thereby 
permitting a more equitable distribution of wealth, in order to strengthen the rate of growth of developing 
countries” (my emphasis).
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In the end, the majority of the developing countries followed the tenor and spirit of the 

Cairo Declaration. They described their economic difficulties along the lines of the 

Prebisch report and repeated the policy proposals laid out in it. To the surprise of many 

Western observers they maintained the unity attained in Cairo, although they disagreed in 

many questions on details. Even more surprising to many was the fact that the Soviet 

Union and its East European allies kept a low profile in most debates. This passive attitude 

puzzled observers since the Soviet Union had pressed for a world trade conference long 

before any developing country embarked on the proposal. What is more, the policy papers 

issued by the socialist countries in some cases looked like copies of the programmes of the 

Third World.

The appearance of the major industrialised countries at UNCTAD lacked choreography, to 

say the least.182 The toughest stance of all was taken by the United States. The head of the 

US delegation, Under Secretary of State George W. Ball, was determined to spare the 

“traditional sympathetic waffle”183 and to tell the assembly in bold words that the world’s 

biggest economic and military power was not willing to make any concessions, neither on 

commodity prices, nor on trade preferences. The US also firmly opposed the creation of 

any new independent international trade institution beyond GATT. Raul Prebisch in his 

report had suggested transforming UNCTAD into a permanent deliberative institution with 

the status of a UN special agency The maximum the US wanted to concede in terms of 

institutions was a new advisory body on trade and development questions that should be 

subordinated to ECOSOC. George Ball had deliberately chosen such a rough tone in order 

to “deflate the high hopes” he saw in developing countries, although experienced UN 

diplomats had discouraged this strategy of confrontation and called for a more responsive 

attitude.184

182 This was regretted during and after the conference in Western Europe, see for instance the German 
documents: ‘Gespräch des Bundeskanzlers Erhard mit dem britischen Schatzkanzler Heath’, Z A 5- 
66.A/64VS, 25. Mai 1964; ‘Gespräch des Bundeskanzlers Erhard mit Staatspräsident de Gaulle’, Z  A 5- 
87.A/64, 3. Juli 1964; ‘Gespräch des Bundeskanzlers Erhard mit dem amerikanischen Aussenminister 
Rusk in Washington’, 12. Juni 1964, Abt. II (II 6), VS-Bd.237; all reprinted in: Akten zur auswärtigen 
Politik der Bundesrepublik Deutschland, 1964.
183 Ball, 1982: 193/194.
584 An illustrative example of ‘high hopes’ is the following assessment from an Indian newspaper: “If the 
World Conference on Trade and Development which opens in Geneva on Monday can achieve its aims, it
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The opening speech of the US representative did not miss the target and, reportedly, ‘fell 

like cold rain’ on the audience.185 Ball had displayed an extreme aversion to engage in 

discussions at the level of principles. The Americans were the only delegation that openly 

denied the existence of Prebisch’s trade gap, saying that “the trade gap should be regarded 

not so much as an arithmetical statement, but as a figure of speech broadly suggesting the 

scale and the challenge of the problem of development.”186 Ball clearly indicated the 

priorities of the US policy on development issues. “First, and in my view most important, 

is the need for industrial countries to achieve and maintain full employment and a high rate 

of economic growth.”187 From this the developing countries would profit indirectly as the 

growth of purchasing power in the North meant more export opportunitites for the South. 

A second item on the US agenda was tariff cuts in the Kennedy round of GATT, which 

would also benefit the developing countries. The US, Ball said, was prepared not to ask 

for reciprocity from developing countries in those negotiations.

This, however, was hardly any news, as GATT had announced the adoption of this policy 

years before UNCTAD (see section 3.1). On the issue of preferential trade arrangements 

Ball's initial position was evasive, not an outright no, but calling for a careful examination 

of any proposal and strict weighing of the overall benefits against the costs that such a 

deviation from the MFN would create. In sum, of all industrialised countries the US took 

the most clear-cut stance for a liberal international order and free trade, and it made it very 

clear that it would not accept deviations from this maxim. All new trade rules should 

respect the MFN, and no international body should rival GATT and its principles.188

would be nearly as momentous an event in history as the San Francisco Conference where the United 
Nations was born”, The Economic Weekly (Bombay), Vol.16, Nol2, 21 March 1964: 535.
185 Ball, 19S2: 194.
186 UNCTAD, Proceedings, Vol. II: 395.
187 Ibid.
188 The emergence of a new UN-Organisation in the trade field that was dominated by the South was a 
common preoccupation of the Western countries, see ‘Gespräch des Bundeskanzlers Erhard mit dem 
amerikanischen Aussenminister Rusk in Washington’, 12. Juni 1964, Abt. II (II 6), VS-Bd.237, reprinted 
in: Akten zur auswärtigen Politik der Bundesrepublik Deutschland. ¡964, Band 1, 643-650. Erhard said: 
“Auf der Genfer Welthandelskonferenz würde der Westen immer mehr von den Entwicklungsländern 
beherrscht. 90% der Mitglieder repräsentierten nur 10% des wirtschaftlichen Potentials und gebährdeten 
sich dabei, als ob sie das Recht hätten, dem Westen ihre Grundsätze über Weltpolitik, Entwicklungspolitik 
usw. aufzuzwingen.” Other countries of the West had certainly similar feelings, but no delegation aired 
them in public like the Americans.
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This attitude provoked harsh criticism in developing countries, but not only there. A 

Canadian observer wrote: “The United States delegation appeared to lack both an 

understanding of the basic needs of the less-developed countries and any desire to gain 

one” (Mills, 1965: 214). Even at home Ball came under fire for his maverick appearance at 

UNCTAD as President Johnson was not pleased with the bad press that the US had 

received in the Third World.189 Due to its openly recalcitrant position the US manoeuvred 

itself into the role of the scapegoat while the EEC and Britain appeared responsive and 

accommodating.

In stark contrast to the hard line of the US, the French indeed displayed a much more 

sympathetic approach to the cause of developing countries. Unlike the US that denied the 

very existence of the widening trade gap, a French policy paper submitted to UNCTAD 

summarised the purpose of the conference in the following words:

“All countries now recognize in practice the desirability of transfers of national income in order to 

mitigate, or at least avoid aggravation of, the disparities existing in the world between the incomes of 

different countries. The argument is now limited to the scope of such transfers and the means of effecting 

them."190

From the next paragraphs it becomes clear that the French delegation endorsed the 

‘deterioration of the terms of trade’ idea (5).191 What is more, France explicitly stated that 

international trade in the past had transferred income from the South to the North (7). 

With a view to the shortcomings of past economic policy the paper sets the following 

normative desideratum: “In general, world trade should take place in such a manner that 

the transfers of income it produces are from the richer countries to the poorer countries, 

while trade between the richer countries themselves and the poorer countries should 

preserve, broadly speaking, the economic and financial status quo.”192

189 For press reactions see the global survey in UN, 1964; see also Johnson 1967: 37-39; Zeiler, 1995: 
202/203.
190 ‘Memorandum concerning certain items on the agenda of the United nations Conference on Trade and 
Development’, reprinted in: UNCTAD I, Proceedings, Vol. VIII: 18-27.
191 See also the French opening address, printed in UNCTAD I, Proceedings, Vol. II: 194.
192 Ibid., para 10.
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There are a couple of interesting aspects to this document. First of all, it clearly adopted 

the description of the problem as it was presented by the developing countries. The idea of 

the trade gap is accepted, as well as the alleged deterioration of the terms o f trade for 

developing countries. This is complemented by the notion of a historical exploitation of 

developing regions by the industrialised North. Such an admittance clearly goes beyond 

the usual parlance that there was a certain problem of under-development in certain areas 

of the globe, which should be remedied by international action. The paper also uses several 

analogies to illustrate the envisaged re-distribution of income on a global scale, drawing a 

parallel to the situation of farmers in developed countries who receive state subsidies.193 

Another analogy is made with the origins of the formula T rade, not Aid’ that surfaced in 

the context of the Marshall Plan, when European countries had demanded preferential 

treatment for their exports from the US (without success).

In his opening speech at UNCTAD, the French Minister for Finance and Economic 

Affairs, Valéry Giscard d ’Estaign, highlighted the need to organise the world market and 

to limit the free play of economic forces:

“France stands primarily by the principles of free trade, not only between industrial countries, but also for 

the benefit of the developing countries. This liberalization is one of the objectives of the French 

Government today. But we believe that the disappearance of obstacles to trade would not of itself provide a 

remedy either for market imbalance or instability or insufficiency in the terms of trade. It is through 

organization of world markets that prices and outlets could be guaranteed, conditions of production and 

trade regularized and fluctuations in exchange rates reduced.”194

The United Kingdom took an intermediate position between those of the US and France 

and pledged a pragmatic approach to the problems at hand. UNCTAD should respect 

GATT and the principles o f free trade but at the same time allow for some special 

provisions in favour of the developing countries. In contrast to the cloudy benevolence in 

the statements of many other industrialised countries, the British delegate Edward Heath,

193 Ibid., paras 37-40.
194 UNCTAD I, Proceedings, Vol. II: 196.
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at that time Secretary of State for Industry, presented a checklist of ten ‘key points’, 

mainly concerning trade preferences for developing countries.195 Thus, the British 

delegation had more to offer in programmatic terras than the United States. Ironically 

enough, it was the American representative who had invoked ‘pragmatic debates’ on 

problems rather than sterile declarations at the level of principles. However, compared to 

Britain or leading Third World countries like India, the US had no programme to talk 

about in a pragmatic fashion.

In the absence of US leadership, Great Britain managed to fill this gap to a certain extent 

and to polish its image in the Third World. Eventually, the members of the British 

delegation “acted almost as middlemen between the North and South in the conference, in 

part from a real conviction, but in part too in a search, just as real, for a vocation after 

their common market rebuff’.196 It has even been suggested that only British conciliation 

behind the scenes prevented the conference from complete failure.197 As will be shown in 

the section below, the British proposal on trade preferences gained almost universal 

acceptance among developing countries.

Given this situation it was regretted by some voices in the US, that the Americans had lost 

the initiative in the dialogue with the Third World.198 This was most obvious with regard 

to an issue that might have been concluded at UNCTAD, or shortly after, had it not been 

for the stubborn and destructive attitude of the US: trade preferences. Preferences for the 

trade in manufactures were an issue that enjoyed high priority on the agenda of the 

meeting -  a position only comparable to the one of the proposed commodity agreements. 

Since it is a very interesting issue with regard to the power of arguments I will analyse the 

preference topic in more detail below.

195 See ‘Opening Statement of Policy’ by Edward Heath at the 19th plenary meeting, 6 April 1964, 
reprinted in: UNCTAD I, Proceedings, Vol. II: 390-394.
196 The Economist, 20 June 1964:1339.
197 See for personal memories Heath, 1998: 601-605. For a confirmation of the important role that Heath 
played see ‘Gespräch des Bundeskanzlers Erhard mit dem britischen Schatzkanzler Heath*, Z A 5- 
66.A/64VS, 25. Mai 1964, printed in: Akten zur auswärtigen Politik der Bundesrepublik Deutschland, 
1964, Band 1: 570-573. In this conversation two weeks before the scheduled end of UNCTAD Heath aired 
his anger over the American stubbornness and announced an initiative to rescue the conference by 
persuading the US delegation to accept at least some Southern proposals in the field of trade.
198 See the arguments in Johnson, 1967: 39.
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Much has been written about the poor outcome of UNCTAD I and its Final Act that 

proved to be a statement o f goodwill rather than a programme for action (Green, 1965). 

Clearly, no revolution in global trade and finance took place. Only minor achievements 

were made regarding aid and international finance. Should one conclude from this that the 

first UNCTAD was a complete failure? Two features are widely regarded as the most 

notable outcomes of the conference: firstly, it was an unprecedented demonstration of 

Third World unity (Nye, 1973). This unity in debating and voting was maintained at 

UNCTAD (and for many years after) despite notable differences in the economic interests 

of the nations involved. UNCTAD had witnessed the formation of the Group of 77 of 

developing countries, that afterwards acted as a ‘pressure group* of the South in several 

UN forums. Tendencies in this direction had been visible before, at the preparatory 

meetings and at the Cairo conference in summer 1962.199

The second main achievement was the transformation o f  UNCTAD into a permanent 

international organisation. After long and controversial debate it was concluded that 

UNCTAD should become an organ of the United Nations that reported to the General 

Assembly through ECOSOC.200 The following institutional structure was established: the 

core body o f UNCTAD became the Conference o f  the Parties that was to convene every 

three years. To prepare these conferences a permanent secretariat was established that 

grew rapidly over the first years, reaching a staff number of 454 in 1968.201 To foster 

deliberations and consensus building on current issues, the Trade and Development Board 

was established, which comprised 55 members states and was elected by the conference. 

This board had four committees that pondered the main issues on the UNCTAD agenda, 

i.e. commodities, manufactures, invisibles and financing, and shipping. As a deliberative 

organisation UNCTAD provided an institutionalised forum for the debate of international

199 For details on this process see Williams, 1991 and Sauvant, 1981.
200 This strange arrangement was a compromise between the Third World that wanted UNCTAD as a 
strong and independent body, and the US that envisaged UNCTAD as a consultative organ that reported 
to ECOSOC. In practice, ECOSOC simply forwarded the reports to the General Assembly without 
comments.
201 Source: Nye, 1973: 338.
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trade issues. In contrast to GATT, the focus was not on liberalisation and tariff reductions 

but on the consequences of world trade for development.

There is another result of UNCTAD, a more volatile one, that could hardly be written 

down in a final document. The mammoth conference had marked, as one observer put it, 

the ‘end of the beginning’ in the relationship between North and South.202 It had brought 

to the attention of developed countries that their trade system had effects on other regions 

of the globe that could not longer be ignored. Awkward, unpleasant and messy as 

UNCTAD might have been, it was an important element in a long-term change of mind 

that reformed the global economic regime. This was by no means a Third World 

perspective only, UNCTAD had been regarded as sort o f an international learning 

exercise, although not a particularly cooperative one. In developing countries this learning 

process clearly dampened some high hopes of the early 1960s that the world economic 

system might be overthrown and newly built in one sweeping move. A US-diplomat who 

had attended UNCTAD and the preparatory meetings also observed some effects on the 

side of the industrialised countries:

‘The press in the developed countries often reported that one important function of UNCTAD was 

education, and by this was meant the education of representatives from developing countries. The fact that 

education might also work in the other direction tended to be ignored. It is hard to state which way the 

education went in this instance. People who attend such conferences, whether from developed or 

developing countries, are never quite the same 12 weeks and hundreds of thousands of words afterwards. 

Something of the other fellow’s viewpoint does come through. Presumably, open-minded and inquiring 

delegates from both developed and developing countries learned something, and closed-minded ones 

learned nothing, no matter what their national origin or the level of development of their country” 

(Weimraub, 1964:47).

To only briefly cover the mass of issues discussed in the countless meetings during the 

three months of UNCTAD would fill several volumes. Thus it is time to return to the 

starting point of this essay: how did notions of justice and fairness influence international 

negotiations and what were the main notions under debate? From this point of view, two

202 The Economic Weekly (Bombay), Vol. 16, No24, June 13, 1964: 985.
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debates were salient at UNCTAD: the ones about commodity agreements, and the 

discussions on trade preferences for developing countries. The second one was a crucial 

issue since increased exports of manufactured goods were regarded as a direct avenue out 

of poverty. Moreover, as I have shown above, pre-UNCTAD debates on trade preferences 

displayed a high content of arguments that were ultimately grounded in certain notions of 

fairness. Thirdly, as we know looking back in history, special trade preferences were 

eventually pushed through against the will of the leading economic power, the United 

States.203 Three years after the conclusion of the first UNCTAD conference a policy 

reversal took place in the US which was clearly not a change o f national interest, but a 

‘change of minds’. The following sections will therefore discuss the preference issue in 

some detail.

4.3 A core problem  a t UNCTAD: tra d e  preferences fo r developing countries 

The concept of special trade preferences in the name of economic development was not 

bom at UNCTAD I in 1964. Trade preferences as such are a very old idea and are the 

basic mechanism for any kind of trade liberalisation. In traditional, bilateral trading 

agreements two countries granted each other trade preferences in a reciprocal way. Thus 

they discriminated in favour of each other, or against the rest o f the world. In creating the 

post-war international economic order, the principle o f reciprocal concessions was 

abandoned and supplanted by the Most-Favoured Nation Principle. Trade should be 

promoted on a multilateral basis, so that concessions granted to one country would be 

automatically granted to all others (see section 2.10). Nevertheless, some regional systems 

of trade preferences survived the creation of the multilateral trade regime after World War 

II, most notably in the British Commonwealth scheme and the one between France and its 

ex-colonies (see section 2.7).

There is, however, a crucial difference between these (post-)colonial preference systems 

and special preferences for developing countries as envisaged at UNCTAD: in the Imperial

203 The decision to study the fate of the preference issue rather than the commodity problem is rooted in 
my desire to describe the potential power of justice arguments in international affairs, perceived as an 
unlikely outcome. I therefore follow the strategy of the most-likely case design. In addition, it is quite 
difficult to follow the commodity debate because it split into many different discoursive strands and 
political processes, regarding different commodities.
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Preference System all members could trade freely with each other, regardless off then- 

state of economic development. The developing areas of the Commonwealth thus had 

privileged access to the British market while British exports to these countries enjoyed 

preferential treatment as well. In contrast to such a ‘hemispheric’ system, a preference 

system for development purposes differentiates the treatment of two groups of member 

states. Industrialised countries with their highly developed economies guarantee 

preferential treatment for imports from developing countries, whilst those countries do not 

grant any preferences in return.

With the adoption of the Cairo Declaration, the developing countries had formally put the 

preference question on the global agenda, where it was subsequently studied in the 

UNCTAD Preparatory Committee.204 The ‘Prebisch Report’ that set the agenda for 

UNCTAD also strongly recommended the adoption of a special preference system 

(UNCTAD, 1964). The response from industrialised countries took shape at a GATT 

ministerial meeting in May 1963.205 The meeting convened a Working Party on 

Preferences that comprised delegates from 29 countries and was chaired by Japan. In this 

group the EEC was formally represented as a Community206 and tabled a plan elaborated 

by the Belgian Minister of Commerce, Maurice Brasseur.207

The Brasseur-plan envisaged a differentiated approach to preferences. Special provisions 

for developing countries should always be limited in time and should not cover all 

manufactures. Instead they should be negotiated item by item between exporters and 

importing countries with regard to both the competitiveness of the infant industry in the 

developing country, and the level of protection that was perceived as indispensable by the 

industrialised importing countries. This system was built on the assumption that some

204 See Art. 29 of the ‘Cairo Declaration’; for the work of the Preparatory Committee see the detailed 
reports printed in UNCTAD I, Proceedings, Vol. VI.
205 16-21 May 1963 at GATT headquarters in Geneva, see report in BISD 12th supplement.
206 This is remarkable, as there were still disagreements within the EEC over the preference issue. West 
Germany changed sides at UNCTAD and favoured the British approach.
207 For the history of this proposal and debates in the EEC see Tulloch, 1975: 37-43.

117



developing countries already had industries that were competitive in the world market and 

thus needed no protection.208

The Brasseur plan promised to channel the positive effects o f special preferences towards 

the countries and industrial sectors that needed them most (Patterson, 1966: 361). On the 

other hand, it would have enabled developed countries to maintain certain tariffs, in order 

to protect domestic producers who were threatened by increasingly competitive imports. 

In the view o f  its supporters, the Brasseur proposal fulfilled the criteria of efficiency as 

well as equity.209 The cautious item by item and country by country approach could also 

win the support of sceptics in the industrialised North who shied away from granting 

preferences to a whole group of countries without further qualifications.

The critics o f the Brasseur-Plan did not call the value of these goals into question but the 

practicability of the envisaged procedures.210 They feared that this proposal would lead to 

a very complicated and inefficient system. As preferences were always limited in time, 

scope and geographical extension the whole system would be constantly reviewed and re

negotiated, and a new international agency would be necessary to deal with the constant 

flow of adjustments. The experience with tariff reductions in a strict item by item fashion, 

as attempted in the early days of GATT, was not encouraging either. It had proven to be 

awkward, time consuming and achieved only limited results.211 This was the main 

pragmatic argument against the Brasseur plan.

A preference system of the Brasseur-type was also ideologically more strongly at odds 

with the MFN-approach of the GATT: it implied a pattern of special preferences that were 

granted from specific developed to specific developing countries. The only difference

208 For Brasseur’s line of argument see his statement at UNCTAD I, Proceedings, Vol. II: 108-113.
209 ibid.
210 For critical arguments see the paper prepared by the Secretariat of ECOSOC for UNCTAD I, ‘Trade in 
Manufactures and Semi-manufactures’, printed in UNCTAD I, Proceedings, Vol. IV: 3-4.
211 The Americans had introduced the item-by-item approach into the first round of GATT negotiations 
after the war. In the trade bill of 1962 the Kennedy administration obtained authorisation from congress 
for across the board-tariff cuts. For the introduction of this concept see ‘Memorandum From the Under 
Secretary of Economic Affairs (Ball) to President Kennedy’, 23 October 1961, printed in: Foreign 
Relations o f the United States, 1961-1963, Vol. IX: 622-627.
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between this approach and the heavily criticised regional preferential system of Britain and 

France was that it did not envisage special treatment for exports from developed to  

developing countries. For a free trader, every preferential system was critical, but the 

Franco-Belgian patchwork approach was apocalyptic. A third sort of reservation was held 

by developing countries. In negotiations over trade preferences between single developed 

and developing countries they saw a threat to Third World unity.212 They also felt that in 

such a system different groups of developing countries might compete for the goodwill o f 

the industrialised countries and thus become vulnerable to being played off one against the 

other.

4.4 The winning solution: a system of ‘Generalised Trade Preferences’

During the GATT meeting in May 1963, the Brasseur-plan was challenged by the UK 

delegation that presented the idea of a Generalised System of Trade Preferences (GSP). 

This proposal must be seen in the light of the British special situation. In the early 1960s 

Britain still entertained an extensive system of reciprocal trade preferences with its ex

colonies in the framework of the Commonwealth. In GATT and later at UNCTAD, the 

UK offered to supplant this system with a GSP granting non-reciprocal preferences for 

imports from all developing countries to all developed countries. At the same time the 

British made clear that such a system required the cooperation of all major industrialised 

countries, including the US.

The British commitment to the GSP dates back to a Commonwealth meeting in 1962, 

where the ex-colonies agreed that the UK could dismantle its Imperial preferences, 

provided they enjoyed new preferences in other Northern markets.213 At that time the 

British also had launched their first attempt to join the EEC and thus were forced to 

rethink the future of their colonial trading system, which had to be integrated in one way 

o r the other into the Common Market. During their accession negotiations with the EEC 

in November 1962, Edward Heath proposed dismantling the Imperial Preference System

212 See for this aspect Patterson, 1966: 363; also Williams, 1991: 45-47. Raul Prebisch’s arguments 
against the Brasseur Plan are documented in UN Doc. TD/B/AC.1/1,23 March 1965,21-24.
213 The meeting took place in London on 19/20 March 1962 under the aegis of the Commonwealth 
Economic Consultative Council.
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and searching for a global accord instead. A French record describes Heath’s position as 

follows.

“M  Heath a regretté que les Six n ’aient pu accepter le maintien, au moins pour une période transitoire, du 

régime actuel des importations au Royaume-Uni pour les productions de ces pays. Il a paru se résigner 

toutefois sans grande difficulté à la disparation de la préférence dont elles bénéficient actuellement dans le 

Royaume-Uni et même à l’apparition d’une contre-préférence au profit des associés actuels. Il a exprimé 

le souhait que la Communauté élargie favorise la conclusion des accords mondiaux pour les principals 

produits tropicaux.”214

Thus, the GSP-idea provided an opportunity to resolve a European and a global problem 

in one move. The GSP would appease the developing countries, substitute the outdated 

Imperial preference scheme and clear the way to the Common Market. Global in nature, 

the GSP would also make sure that the financial burden o f  assisting the South was split 

evenly between all the developed countries of the West. On the other hand, the developing 

countries of the Commonwealth could be assured that preferential access to new markets 

would outweigh the unavoidable loss of privileges in the UK.215 216

From the ideological point o f view, the GSP was more compatible with the MFN than the 

Brasseur approach because it envisaged a single, multilateral preference scheme. At the 

GATT meeting in May 1963 this argument did not, however, convince the US delegation. 

The American representative still urged for “a maximum liberalization of trade achieved by 

across-the-board, equal-percentage, linear cuts in tariffs”, that should take place in the 

upcoming Kennedy Round?16 In his report the US representative described the situation at 

the meeting in the following words: v

2,4 Text of a letter sent from the French foreign minister Couve de Murville to several European 
embassies, dated 22 November 1962, reprinted in Documents Diplomatiques Francois, 1962, Tome II: 
434/435.
215 For the debates in London see the article ’Commonwealth Trade Conference’, The Economic Weekly, 
Vol. 16, No 12, March 21,1962: 595.
216 See ‘Statement Made by the U.S. Special Representative for Trade Negotiations (Herter) Before the 
Contracting Parties to the GATT’, Geneva, 17 May 1963, printed in: Department o f  State Bulletin, 24 
June 1963: 991-995.
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“Even though the economic benefits of such preferences have yet to be clearly established, virtually every 

industrial nation except the United States now appears to be looking favorably on this request, primarily 

on political grounds. Our reluctance to join them has been conditioned largely by the fact that most 

preference proposals would require revisions in our law, since the Trade Expansion Act requires that U.S. 

tariff concessions be made on a most-favored-nation basis, and, further, that they would in all likelihood 

involve the products of certain domestic industries already sensitive to import competition. Thus far we 

have merely indicated a willingness to consider the many implications of these schemes. On the more 

affirmative side, we have held that a broad and deep tariff cut, accompanied by concerted measures to 

remove other trade barriers by all industrial nations and supplemented by financial and other assistance, 

will go far toward improving trading prospects of these countries.“217

Between the GATT meeting in 1963 and the opening session of UNCTAD the positions of 

the European countries did not change much. While the EEC presented the Brasseur-Plan, 

the United Kingdom once again pressed for the GSP solution. At the opening sessions o f 

the conference, Edward Heath stated laconically: “We in Britain are prepared to extend 

tariff preferences to all developing countries.”218 During the UNCTAD conference, the 

GSP-idea at UNCTAD became increasingly supported by West Germany and the 

Netherlands, although the EEC had officially tabled the Brasseur-plan. Yugoslavia and the 

socialist countries of Eastern Europe also opted for a generalised preference system.219

In contrast, enthusiasm for the Brasseur-plan was limited in the Soviet Bios and large parts 

o f the Third World. The Belgian and French proposal was only welcomed in francophone 

West Africa and other ex-colonies with special relationships to either France or Belgium. 

The vast majority of developing countries, including regional heavyweights such as Brazil, 

India and Nigeria, backed the British proposal for a GSP. Given the strong tendency 

towards Southern unity at UNCTAD the prospect of the Brasseur-plan seemed somewhat

217 ‘Memorandum from the Special Representative for Trade Negotiations (Herter) to President Johnson’, 
27 November 1963, printed in: Foreign Relations o f the United States, 1961-1963, Vol. IX: 628-634, at 
632.
218 ‘Statement of policy’ by the Head of the UK delegation, Edward Heath, at the 19th plenary meeting, 6 
April 1964. UNCTAD I, Proceedings, Vol. II: 393. For a strong statement suggesting personal 
commitment of the speaker to non-reciprocity in trade relations with developing countries see Heath, 
1998: 601.
219 For Yugoslavia see its ‘Declaration of Principles Governing International Trade Policies Conducive to 
Development’, UNCTAD I, Proceedings, Vol. VI: 45-47, para 17. For the socialist countries see joint 
statement submitted by the delegations of Poland, Czechoslovakia and the USSR on ‘Principles of 
International Trade Relations and Trade Policy’, Proceedings, Vol. VI: 12-13.
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limited. Within the Group of 77 its supporters were clearly in the minority.220 The 

developing world taken as a whole clearly favoured the idea of a generalised system.

The final act of UNCTAD does not contain any specific provisions regarding a preference 

system, due to the resistance of the United States, which did not want to make any 

concessions on this point.221 222 The American delegation affirmed until the last day that trade 

rules should only be negotiated in the framework of GATT, and since the reciprocity 

expectations had been explicitly abandoned in negotiations between developed and 

developing countries, favourable agreements could be reached there as well. Therefore, 

the US delegation repeatedly invited the South to take part actively in the Kennedy Round 

that started parallel to UNCTAD. With such a position the Americans stood almost alone 

as only the Japanese and Norwegian delegations also declared themselves openly against 

any preference scheme in favour o f developing countries. The US policy of isolation was 

criticised heavily, even at home:

‘T he United States was relatively isolated in its blanket opposition to preferences. As leader of the 

Western world, and a leader committed to the solution of political and economic differences by negotiation 

and discussion, it cannot hope to sustain an isolated position. Either it must produce a case against 

preferences, and an alternative solution to the problem preferences are supposed to deal with, sufficiently 

compelling to persuade other countries, or (what is probably the most realistic alternative) develop its own 

policy on preferences to reconcile the differences” (Johnson, 1967:180).

Although by 1964 the positions of the Western industrialised countries were still 

divergent, no delegation displayed a degree of stubbornness comparable to the American 

attitude."2 I argue that the reason why the United States took such a particularly tough 

stance can only be understood with due regard to the ideology of US economic foreign

230 The countries of francophone West Africa which enjoyed preferences under the 1963 Yaoundé 
Convention feared that they might loose their privileged access to the EEC market. They were eventually 
consoled for this loss with the prospect that a GSP would grant them privileged access to other important 
Western markets.
221 In the end, the US voted against the main text on preferences (UN Doc. E/Conf.46/C2/REC.6, 2 June 
1964), together with Canada, Finland, Iceland, Norway, Poland (for reasons that had little to do with the 
main issue), Sweden and Switzerland. For details and voting results on specific paragraphs see UNCTAD 
I, Proceedings, Vol. I: 152-155.
222 For the major and persisting disagreements amongst developed and developing countries on the 
concrete nature of a preference system see Weintraub, 1967 and Krishnamurti, 1967.
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policy in the post-war period. As the fate of the preference question was clearly connected 

to the US position, the next sections will focus on debate about preferences as it continued 

within the Johnson-administration.

4.5 The slow pace o f  ideational change: US policy on preferences, 1962-1967

The debates in the several special committees on preferences at UNCTAD had revealed a 

growing isolation of the United States, caused by its principled resistance against the 

project. The US had not only lost the leadership in international trade negotiations but also 

a good deal of sympathy in the Third World. But American politicians were apparently 

willing to pay the price. After the uncompromising attitude at UNCTAD the world public 

was taken by surprise when US president Lyndon B. Johnson announced a major reversal 

o f  his government’s position in April 1967. At an OAS meeting in Punta del Este, the US 

flatly declared that they were prepared to enter negotiations on a generalised system of 

preferences. Meltzer (1976) has convincingly argued that preceding this reversal of US 

preference politics was a major ‘change of mind’ in the governmental bureaucracy. The 

consensus in principle on preferences that already prevailed at the international level finally 

penetrated the US foreign policy elite.

In order to fully understand this process of change, the following section will look inside 

the foreign policy making of the United States. It will show ideological commitments and 

the difference that individuals can make as promoters of new ideas. Thus, I will follow the 

path of ‘international’ arguments into domestic politics.223 Such an undertaking requires 

taking the characteristics of the foreign policy machinery into account. In the US of the 

1960s, attitudes on foreign economic policy issues were determined by several branches of 

the government; the Department of State, the Department of Commerce and the Treasury 

were the main actors, but the Department of Agriculture, the White House staff and others 

also mixed in. The interests, priorities and sensitivities of all these government branches 

were naturally divergent. Analysts have described American foreign economic policy 

making in the 1960s and 1970s as extraordinarily chaotic, in particular with respect to

223 On the domestic impact of international norms and ideas see Cortell and Davis, 1996.
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North-South issues.224 One author found “that the U.S. international economic policy 

making is characterised by a multitude of opinions, and forever struggling to reach 

consensus without producing meaningless policy mush” (Cohen, 1977: 119).

4.6 The ‘M FN M afia’ in the State Department

Although various opinions on one issue can co-exist in the US foreign policy elite, the 

attitudes of some key figures nevertheless make a decisive difference, especially in the 

absence of presidential leadership. In the preceding chapters, I have shown how the free 

trade convictions of Cordell Hull, Sumner Welles and others imprinted the US positions 

on the re-ordering of the world after World War n . As for the early 1960s, the US 

position on UNCTAD in general, and on the issue of trade preferences in particular, was 

shaped by one man: Under Secretary o f State George W. Ball. The democrat Ball, a 

lawyer by training, had learned his first political lessons as advisor to the presidential 

campaign of Adlai Stevenson in 1956. His networking abilities were legendary, his 

contacts with the press excellent. He entered the Kennedy Administration in January 1961 

as Under Secretary of Economic Affairs. From the very beginning his duties included 

international trade and monetary matters.

In December 1961 Ball was appointed Under Secretary of State, in the course o f the big 

rehearsal called the “Thanksgiving Day Massacre” that followed the Pig Bay disaster in 

Cuba. A biographer described George Ball as a ‘pragmatic idealist’, deeply committed to 

the ideas of liberalism and a free market economy, but also a passionate advocate of 

European integration who thoroughly adored the ideas of his friend Jean Monnet.225 In the 

field of international economic policy, Ball supported a strict course of trade liberalisation 

and resisted domestic pressures to protect certain sectors o f the US economy against 

imports. As for international trade, GATT was his preferred political instrument because, 

in his view, only there was any real progress made.

224 A lucid example are the chaotic preparations for the US appearance at UNCTAD IV, reported in 
Cohen 1977.
225 For biographical details and vivid descriptions of Ball’s character see Bill, 1997.
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Except for a brief interlude as ambassador to the UN, his political career ended in 1966, 

when he in vain tried to convince President Johnson to abstain from military escalation of 

the Vietnam conflict, which he thought was a terrible mistake, both politically and 

morally.226 Under the influence of Robert McNamara, Dean Rusk and McGeorge Ruby, 

Johnson turned a deaf ear to Ball’s arguments. Thus, Ball became increasingly isolated in 

the inner circle of American foreign policy making. Plagued also by financial problems in 

his family, he decided to leave politics and to pursue a second career in business. He 

passed his resignation to Johnson on 30 September 1966.

Since his first day in office, George Ball determined the American strategy in the field of 

multilateral trade relations. His set of beliefs became known as the ‘Ball position’ on trade 

preferences: no deviation from the MFN principle, and no multilateral trade negotiations 

outside the organisational framework of GATT. In the Economic Affairs Bureau of the 

State Department, these views were widely shared. The ideological drive behind them was 

so strong that opponents inside the administration invented expressions like “GATT- 

theology” for the ideological convictions, and “MFN-mafia” for its priests.227

By the autumn of 1963, Ball had worked out a strategy for the run-up to UNCTAD in the 

following year. The blueprint can be found in a memorandum that Ball sent to John F. 

Kennedy on 12 November, a few days before the president was assassinated. 228 The 

vacuum after Kennedy’s sudden death might account for the fact that Ball could act freely 

on the issue; much more so, as the new president Lyndon B. Johnson initially displayed 

little interest in international trade matters. With a view to US behaviour at UNCTAD one 

can conclude that Ball’s personal strategy was carried out without major changes.

In his note to Kennedy, Ball explains that the US had been unable to avoid the convention 

of the UN conference on Trade and Development. His plan was to negotiate behind the 

scenes with Raul Prebisch and the ‘principal moving spirits’ at the UN in New York before

226 Section on this in autobiography, Ball 1982.
227 Information from Meltzer, 1976; a study that is based on interviews of State and Commerce 
Department Officials.
228 ‘Memorandum from the Under Secretary of State (Ball) to President Kennedy’, 12 November 1963, 
reprinted in: Foreign Relations o f  the United States, 1961-1963, Vol. IX: 622-627.
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the Conference was convened, in order “to lead away from the preference proposal toward 

more fruitful approaches to the problem of industrial exports.”229 The approach Ball 

favoured was, o f course, a transfer o f the whole trade and development issue to GATT 

and away from the heated atmosphere that was to be expected at UNCTAD. At a 

Ministerial Meeting of the OECD in November 1963, Ball tried to win support for this 

strategy among the industrialised nations and to talk the idea o f special preferences out of 

his colleagues. The attempt failed.

4.7 The anatom y o f a  liberal m ind; G eorge W. Ball

Before turning to the American performance at UNCTAD a closer look at Ball’s 

ideological commitments and their compatibility with the ideas o f the developing countries 

is in order. It is interesting to note that his fight against the GSP was neither motivated by 

a general hostility towards the developing countries’ claims, nor towards the reasoning 

behind it. As mentioned earlier, the Prebisch report to UNCTAD was formulated in a 

rather careful, technical fashion. It highlighted domestic obstacles to development to 

almost the same extent as international, 'structural’ causes. Interestingly enough, there 

was little disagreement over the shortcomings of the world trade order between Prebisch 

and Ball (Ball, 1982:195). Although Ball definitely did not follow Prebisch’s theoretical 

reasoning about the ‘peripheral economy’, he did accept the diagnosis that developed 

countries deliberately obstructed Southern exports and thus contributed to their under

development.230 What united Prebisch and Ball was their aversion to the protectionist 

policies, by which developed countries had discriminated against imports from developing 

countries.

229 Tbid., 625.
230 In his long memo to Kennedy, Ball described his ideas in the following words. “In an almost perfect 
world, the economically-advanced countries should progressively concentrate on the production of 
sophisticated and capital-intensive industrial products, leaving an increasingly wide area of simple labor- 
intensive products to be supplied by countries in the early stages of industrialization. Under a regime in 
which the principle of comparative advantage could operate freely, the less-developed countries would 
thus be able to exploit what is in most instances their sole advantage -  an abundant supply of low cost 
labor -  while the economically advanced countries exploited their advantages in capital, technology and 
skilled labor. The purpose of the Trade Expansion Act is to move toward this kind of regime but it 
implicitly recognizes that we do not live in an almost perfect world” (624).
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However, Ball still saw the main causes for the under-development of the South in the 

domestic structures of these countries.231 In this respect, Ball was much more in line with 

neo-classical American economists like Walt Rostow (1960). Without improvements in the 

agricultural sector, without a reasonable tax and budget policy, and without a functioning 

administration all efforts to integrate the Third World into world trade flows were bound 

to be in vain. As one US delegate said in the Preparatory Committee of UNCTAD; “I 

noted at the first session of this Committee that the removal of the church gate will not 

bring people into the church. The removal of trade impediments may or not may bring 

trade to developing countries.”232

Given the American admission that trade barriers hampered Southern exports and that the 

US were prepared to give up reciprocity in principle, why was there such a strong 

opposition to a GSP?

“In their preoccupation with their export problem, spokesmen of the less-developed countries have been 

deflected from the objective of gaining increasingly liberal access for their goods in the markets of the 

industrialized countries. They are demanding preferential treatment particularly for their manufactures. 

How should we deal with this demand? I believe we have little to gain and much to lose by encouraging 

them to pursue a manifestly unrealistic objective. Experience should have taught us by now that the way to 

create bitterness is to permit the burgeoning of aspirations that are ultimately frustrated."233

Thus, one reason why Ball and others American liberals disliked any system of trade 

preferences to developing countries were considerations of political feasibility. George 

Ball knew that the only concession that would have been really useful to Third World 

producers had to be made in the labour intensive field of textiles and apparel. Here the 

developing countries, especially the rising textile industries in Asia, had a massive

231 For his opinions on development see Ball, 1968: 211-259. He surely would have subscribed to Gilpin’s 
description of the liberal view on under-development (1987:267): “Liberal economists find the basic 
obstacles to economic development within the less developed countries themselves: the preponderance of 
subsistence agriculture, a lack of technical education, a low propensity to save, a weak financial system, 
and most important, inefficient government policies."
232 ‘Statement Made by the Deputy Assistant Secretary of State for Economic Affairs (Frank) Before the 
Preparatory Committee of the United Nations Conference on Trade and Development’, 27 May 1963, 
reprinted in: Department of State, American Foreign Policy, Current Documents 1963'. 131-138.
233 ‘Memorandum from the Under Secretary of State (Ball) to President Kennedy', 12 November 1963; 
625.
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comparative advantage. But this was not the only motivation. More importantly, Ball 

anticipated a wave of new deviations from the MFN in industrialised countries, once 

exceptions were made for the South. At the international level, setting such a precedent 

could have opened the door to an endless stream of new requests for exceptions from the 

MFN principle by developing countries and others. At home Ball would have had a hard 

time defending his free trade programme against the protectionist desires of the American 

industry lobby as he saw president Kennedy extremely susceptible to protectionist requests 

from the New England textile manufacturers.234

In his encounters with representatives o f the American cotton textile industry Ball had 

come to know the political power o f this lobby. They pressed the administration to raise 

higher barriers against ‘cheap labour imports’. The negotiations with these lobbyists were 

a torture for the convinced free trader Ball: “It cost me more personal anguish than any 

other task I undertook during my total o f twelve years in different branches of the 

government”, he said in his memoirs (Ball, 1982: 188). For Ball the US textile industry 

had no right to complain about Third World competitors who made use o f their 

comparative advantage. American companies had missed the chance to move their 

production capacities towards the cheap labour. They had ignored the economic sign of 

the times and now wanted politics to mount tariff barriers for the protection o f their 

inefficient domestic production. “Had they been willing to utilize the huge pools o f Third 

World labor, the American textile industry could have provided low-priced textiles to 

American consumers” (ibid.).

Thus, the anti-market behaviour of the American textile industry went against the grain of 

the market economist and free trader. It is here that Ball’s strong liberal belief in market 

fairness comes to the fore, a belief beyond calculations of national advantage. However, he

234 In his memorandum to Kennedy he mentions this lobby. “Already the trade associations have gotten 
wind of the United Nations Trade Conference. They are uttering increasingly loud cries of alarm. I can 
think of nothing the protectionists would like better than the opportunity next spring -just before the 
beginning of the Kennedy round and the start of the presidential campaign- to be able to accuse the 
Administration of lending a sympathetic ear to proposals that would grant preferences in the American 
market for “the cheap labor products of Asia" - or that would give Hong Kong priority over New England 
in the markets of third countries" (625).
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was enough o f a politician to know about the power of an industry that employed millions 

of Americans and was well connected with Congress. He feared that the whole system of 

multilateral trade liberalisation was at risk, if special deals were made with developing 

countries. Ball was extremely anxious that any new trade preferences would jeopardise the 

GATT efforts to attain general tariff reductions. For the GATT theologians, the general 

agreement and the MEN clause enjoyed absolute priority in world trade policy. Every 

temptation to weaken this institution and its principles had to be resisted (Meltzer, 1976: 

656).

Another, more speculative reason why Ball was very hostile to UNCTAD as a forum was 

the perspective that negotiations were likely to be emotional and symbolic rather than 

substantial effort. The emotional claims that developing countries made and that were 

transported by the media were able to reinforce the existing sympathy in the American 

public for their claims. Awareness of development problems had grown in the years of the 

Eisenhower administration. In Ball’s words: ‘The shock of recognition of the North-South 

problem coincided with the falling apart o f the great colonial systems, which gave us a 

feeling of responsibility for the plight of people walking the shaky bridge from colonialism 

to independence.” (Ball, 1968: 223). The more public resonance UNCTAD received the 

more likely it was that the American public would demand a more favourable treatment of 

developing countries’ claims. That, in turn, would have put the politicians under domestic 

pressure to depart from the path o f free trade.

4.8  The international setting

On 25 March 1964, George Ball, as head of the American delegation, delivered his policy 

statement at the UNCTAD plenary. He had ignored all the warnings by old conference 

specialists not to appear unsympathetic to developing countries in a multilateral forum and 

did not even try to disguise his misgivings about the whole undertaking. In an act of 

extraordinary diplomatic impoliteness he failed to welcome the conference or to warmly 

acknowledge the preparatory work done. His speech disappointed an audience that had 

expected a more generous statement from the world’s leading trade nation.235 But it

235 See Ball, 1982: 193/194.
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fulfilled its purpose: Ball wished to make clear that the American delegation was not 

present to make any major concessions. This, he suggested, could only be expected in 

GATT. As we have seen above, the US position did not change during the three months of 

UNCTAD.

At the concluding session, Ball again duped his own delegation by throwing away the 

prepared wind-up speech. All he wanted to tell the delegates was that he regarded the 

conference as a waste of time.236 Much to the dislike o f the ‘MFN mafia* in the 

Department of State, other industrialised countries had declared their preparedness to 

adopt a generalised system o f preferences.237 Viewed from an outside perspective there 

was little change in official US policy on the preference issue during the two years that 

followed UNCTAD I. Over the year 1964 the State Department continued to promote the 

Kennedy Round o f the GATT as the only place to talk about tariff reductions.238 

Ambassador Blumenthal, chief of the US negotiation delegation for the Kennedy Round, 

in August 1964 toured South America for discussions with governments.239 Similar 

initiatives were launched to cover leading African and Asian countries.

At the multilateral level, however, life was already going on without the US. Although 

UNCTAD I had not produced any agreement on trade preferences it was understood that 

the topic would remain on the international agenda. In practice, the issue was considered 

by the new UNCTAD Trade and Development Board and in its ‘Committee on 

Manufactures’. The Board subsequently also established a ‘Group on Preferences’. At its

236 “It had been my intention this morning to review the accomplishments of the Conference and to 
suggest the ways and means by which, in the view of my Government, we might best build on the 
foundations we laid. This presupposed, of course, that by this time -  by the middle of the closing week of a 
Conference that has continued now for three months -  we would have accomplished substantially all the 
major tasks which we had undertaken and would have reached agreement on the major issues among us. 
This, as we all know; unfortunately is not the case.” Statement made at the 30th plenary meeting, 10 June 
1964, reprinted in: UNCTAD I, Proceedings, Vol.II: 539/40.
237 This outcome was, however, hardly surprising. In a memorandum to the President, the US Special 
Representative for Trade, Christian Herter, had reported in November 1963 that the US became 
increasingly isolated in GATT as all other members tended to be in favour of trade preferences for 
developing countries, see footnote 217 above.
238 See ‘Circular Telegram signed by Secretary of State Dean Rusk sent to 24 posts’, 3 August 1964, 
advising US embassies to stimulate developing countries interest in the Kennedy Round. Printed in: 
Foreign Relations o f  the United States, 1964-1968, Vol.VHI: 653.
239 Ibid.
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first meeting this group agreed that it “would not be useful at the present session to 

continue the debate on the basic question as to whether or not preferences were desirable. 

The Group decided to examine certain technical aspects of the granting of preferences (...) 

on the basis of a working hypothesis that general non-reciprocal and non-discriminatory 

preferences would be granted.”240 Thus, the experts anticipated the most probable decision 

on a preference scheme that might emerge in the future and ignored present American 

objections.

Parallel to the UNCTAD initiative, deliberations on a preference system also went on 

within GATT. After the UN conference, GATT was forced to at least show sympathy with 

Third World issues if it wanted to secure its leading role in international trade policy. In 

October 1964, a ‘Working Party on Preferences’ debated the issue of how to grant 

preferences to developing countries, carefully avoiding the crucial question o f ‘i f  that 

provoked resistance from the US. Although the US delegation in this GATT-group 

objected to any such wording in official documents, other delegates were de facto 

debating ‘working hypotheses’ on all aspects of the preference issue.241

Another development in GATT had repercussions on the GSP-question. On 8 February 

1965, the new Part VI on development was opened for signature. Article XXXVI of the 

agreement stated that “[t]he developed contracting parties do not expect reciprocity for 

commitments made by them in trade negotiations to reduce or remove tariff and other 

barriers to the trade of less-developed contracting parties.” The United States accepted 

this formulation, which meant in practice that developed countries would lower their 

tariffs without developing countries doing the same.242 This was a clear commitment to 

grant some special advantages in the field of trade to developing countries by means of

240 ‘Report of the Group on Preferences on its first session’, 26 July -5 August 1965, UN Doc.TD/B/84: 
paragraph 5.
241 See ‘Report of the GATT Working Party on Preferences’, submitted on 25 November 1964, BISD, 13th 
supplement: 100-105.
242 Note that this does not mean a deviation from the MFN principle. Still countries would be obliged to 
treat all importers equally. The difference between non-reciprocity in tariff reductions and preferences is 
that lower import duties to the, say, US market benefit importers from developed and developing countries 
alike. Special preferences would privilege only importers from developing countries.
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differentiation. It thus almost begged the question of why the US did not accept a similar 

mechanism in form of a GSP.

A third institutionalised expert debate on trade preferences for development was launched 

in late 1965, when the OECD ministerial meeting established a ‘Special Group on Trade 

with Developing Countries’ that comprised the US, the UK, France, and West 

Germany.243 These consultations were officially aimed at information exchange and a 

sounding out o f the possibilities for policy coordination. Their recommendations would 

not have any binding character. However, this group of “wisemen” again operated under 

the assumption that granting preferences in one way or the other would be the eventual 

recommendation. The most surprising feature of this OECD group was that it came into 

being on an American proposal. Why was that? At this intersection between international 

and national politics, the analytical focus must shift back to the developments inside the 

US foreign policy elite.

4.9 Towards a change of mind in the US-adm inistration

Behind the scenes, the reversal of US trade policy was already underway by roughly mid 

1965. This change of policy came about not through new interests of the US or new 

developments in international trade. The shift in US policy can be traced to the influence 

of a political entrepreneur who challenged the existing ‘Ball-position’ on trade 

preferences: Anthony M. Solomon. In March 1965, Solomon was appointed Assistant 

Secretary of State for Economic Affairs. His personality is described in the words of a 

Commerce Department Official as follows:

“Solomon was not part of the MFN mafia...He wasn’t brought up and steeped in the MFN tradition and its 

constraints, ...and he was able to cut through it....He was more eclectic...He had a Latin American 

background and a feel for their position.”244

243 The group was established by the ministerial meeting on 25 / 26 November 1965.
244 Personal Interview conducted by Ronald I. Meitzer with State Department Official, cited in Meitzer
1977: 657.
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When Solomon took office he initiated a review of American policies in the field of trade. 

At that point it could not be disguised any more that the US had manoeuvred itself into 

international isolation on trade and development issues, by insisting on the ‘Ball position’. 

In addition, the traditional US policy toward trade liberalisation appeared to be threatened 

by precisely this isolation. In the absence of progress toward a GSP, the EEC continued to 

consolidatie her regional preferential systems in Africa and the Asia-Pacific.245 Moreover, 

in 1965 Australia launched a new, non-reciprocal preference system, and obtained a 

GATT waiver for it.246

Hence Solomon could warn against an upcoming fragmentation of world trade, divided by 

preferential agreements in several spheres o f the globe.247 In addition, one can conclude 

from his speeches that Solomon was simply more concerned with the well-being of 

developing countries than Ball, and that his notion of fair international exchange was 

different from Ball’s quite crude free trade views. In 1966 he said before the National 

Foreign Trade Convention in New York, a business forum more hostile than sympathetic 

to trade preferences for Third World exporters:

“Like most trade policy matters, preferences involve a host of technical and policy issues. But the basic 

dilemma can be put quite simply: Does equal treatment for all make sense, when the competitive strength 

of infant industries in the poor countries is so obviously no match for long-established mature industries in 

the developed countries?’248

In an attempt to convince a domestic audience he resorted to argumentative strategies that 

were used at UNCTAD -  but there against the US. It seems that Solomon over the years 

1965/66 tested these views with the American public. As a political entrepreneur he spread

! 245 In the 1963 Yaoundé Convention, the European Economic Community had granted some commercial
advantages to 18 African and Malgache countries. At its foundation in 1957 it had obtained a GATT 
waiver, which permitted the extension of colonial preferences to the whole economic zone, see GATT, 

1 BISD , 7th supplement: 69-71.
* 246 For scope and conditions of this waiver see GATT, BISD, 14th supplement: 23-31.
* 247 See his review on the subject in his speech ‘United States Foreign Trade Policy and the Developing
I Countries’, Department o f  State Bulletin, 7 August 1967,185/86.
I 248 ‘United States Views on the Question of Trade Preferences for Developing Countries’, address by the
I Assistant Secretary of State for Economic Affairs (Solomon) Before the National Foreign Trade
I Convention, New York, 2 November 1966; reprinted in Department o f State Bulletin, 21 November 1966,
' 784-789.
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the basic UNCTAD-message of ‘unfair treatment of developing countries by world trade 

rules’ into American circles. He did not rely exclusively on this argument but also brought 

the current developments into play. At a hearing o f the subcommittee on Inter-American 

Economic Relations of the Joint Economic Committee o f the Congress in September 

1965, Solomon reported the alarming tendency in the EEC to extend their preferential 

zones in Africa. He then outlined a possible American response to it:

‘The course we should now follow seems to me reasonably clear. We should seek ways by which existing 

discriminatory arrangements can be phased out or their injurious effects neutralized; and we should 

continue to counsel others against the institution of new preferential arrangements. It may be, however, 

that our efforts in this direction -and we intend to pursue them vigorously- will be unsuccessful. In that 

event, we may want to reconsider our own historic trade policy of nondiscrimination. We must retain 

sufficient flexibility in our policies to adjust to the evolution of the world economy and policies adopted by 

other major countries of the world.” 249

Thus Solomon took up Ball’s liberal free trade views but gave them a twist so that they 

could accommodate a GSP. When the choice was between accepting a GSP or regional 

preference zones, the enlightened free trader would choose the GSP. As Europeans and 

Australians had already embarked on a regional preference-enterprise it was high time for 

the United States to fight for the more liberal approach, and that meant a GSP.

To win the case for the GSP, Solomon also endeavoured to expose US-trade experts to 

the reasoning o f European colleagues who were quite reliably in favour of the GSP. That 

explains why the US, as mentioned before, pressed for a preference group in the OECD 

where the vast majority of countries already favoured a GSP. To be absolutely sure that 

the right message got across, membership in this group was confined to experts from the 

UK, France and West-Germany, who were all safe bets. Most notably the Japanese, 

anxious about the GSP’s consequences on their own manufacturing industry and against it 

at UNCTAD I, were not allowed to attend.250 Thus Solomon’s pro-preference coalition in

249 US Congress, Joint Economic Committee. Latin American Development and Western Hemisphere 
Trade. Hearings before the Subcomittee on Inter-American Relations, September 8-10, 1965. Washington 
D.C. (Government Printing Office, p. 158/59) cited in Weintraub 1967, 36/37.
250 The Japanese allegedly complaint bitterly about being excluded from it.
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the Economic Affairs Bureau had employed “the technique of requesting a study from a 

respected and ostensibly impartial or external body, knowing in advance that it would 

arrive at recommendations to support one’s own stand, thereby preparing and 

strengthening the case for the desired outcome” (Meltzer, 1977: 661).

In spring 1966 the OECD expert group proceeded rapidly towards an agreement that 

envisaged a Generalised System of Preferences with quantitative limitations, and by May 

the issue was already being discussed at high level meetings in the US-govemment. On 31 

May Anthony Solomon for the first time mentioned the possibility of a new trade policy 

strategy to President Johnson, in the context of a meeting with State Department Assistant 

Secretaries.251

As already mentioned in the biographical note above, George Ball’s diverging opinion 

about the Vietnam conflict left him increasingly isolated in the inner circle of Lyndon B. 

Johnson’s foreign policy advisers. In this situation he announced the reversal o f the 

notorious ‘Ball position’ and thus initiated the last phase of the policy reversal. In August 

1966 Ball sent a confidential memorandum to Johnson that consisted of two parts. One 

was the announcement that *‘[d]uring the past several months, Secretary Rusk and I have 

become increasingly aware o f the need to develop a new trade policy strategy for the 

United States after the Kennedy Round.”252 The other element was a three-page proposal 

that sketched this new strategy for trade policy. It proposed “to move to the maximum 

extent possible toward free trade among all industrialized countries. (...) The second 

element of the proposed strategy would be to offer the poor countries a “head start” in 

such a move toward ultimate free trade. The benefits of tariff reductions would be given to 

them immediately while reductions among industrialized countries are phased over a 

longer period.”253 The last sentence of course means nothing else than the introduction of

251 This meeting is mentioned in a ‘Memorandum from Under Secretary of State (Ball) to President 
Johnson’, 15 August 1966, reprinted in: Foreign Relations o f  the United States, 1964-1968, Vol. VIII: 
846-849. According to the editors of the US Foreign Relations series, no record of this meeting has been 
found, see 846, footnote 2.
252 ‘Memorandum from Under Secretary of State (Ball) to President Johnson’, 15 August 1966, printed in: 
Foreign Relations o f the United States, 1964-1968, Vol. VIII: 846-849, here 846.
253 Ibid., 848.
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a generalised system of preferences, carefully advertised as just a little step towards the 

great goal of universal free trade. The matter was, of course, still considered to be a very 

sensitive issue domestically. “However, I believe that by restricting inter-agency 

consideration of this matter to a very small group at the Assistant Secretary level, 

potentially embarrassing leaks can be prevented”, Ball concluded. He proposed to clear 

the new strategy first with other departments, than with Congressional leaders.

The time frame outlined in the strategy paper envisaged a public announcement of policy 

change not earlier than mid 1968. In his note to  Johnson, Ball however mentioned the 

possibility “to use this as one element of a positive U.S. program to help ensure a 

successful meeting of the Inter-American system.”254 This was a clear hint to  the upcoming 

OAS-summit in Punta del Este, Uruguay, in April 1967. In fact, Lyndon B. Johnson at this 

meeting announced a new US attitude towards a generalised system of preferences.

“We have been exploring with other major industrial countries what practical steps can be taken to 

increase the export earnings of all developing countries. We recognize that comparable tariff treatment 

may not always permit developing countries to advance as rapidly as desired. Temporary tariff advantages 

for all developing countries by all industrialized countries would be one way to deal with this. We think 

this idea is worth pursuing (...) and we will seek the cooperation of other governments in the world 

trading community to see whether a broad consensus can be reached along these lines.”255

Once the US gave in to the developing countries’ urge for a generalised preference system 

the road was free for its multilateral implementation. The GSP was formally agreed upon 

at the second UNCTAD conference in New Delhi (1968).256 In 1971, the UNCTAD 

decision was implemented as a waiver to GATT, which allowed for non-discriminatory 

preference systems in favour of developing countries for a period o f 10 years.257 This 

temporary exemption was transformed into a permanent one in 1979, by the adoption of 

the ‘enabling clause’.258 In hindsight the practical effects of the preference system on 

development were rather meager. For a number of reasons, whose exploration goes

254 Ibid., 846.
255 Quoted in Department o f State Bulletin, 8 May 1967: 707.
256 UNCTAD II, Proceedings, Resolution 21/11.
257 Decision of 25 June 1971, GATT Doc. L/3545, printed in: BISD, 18th supplement: 24-26.
258 Decision of 28 November 1979, GATT Doc. L/4903, reprinted in: BISD„ 26th supplement: 203.
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beyond the scope of this study, they did not fulfil the expectations that developing 

countries had in the 1960s. At the level of principles, however, the world trade regime 

incorporated a new class of generally permissible exceptions: special treatment for the 

purpose o f accelerating economic development.
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Chapter 5: Notions o f  justice and fairness in trade negotiations, 1941-1967

5.1 Liberal morality and market fairness

The last three chapters analysed the foundations of international economic governance in 

general, and the rules for international trade in particular. Given the topic o f this 

dissertation, the discussion has paid special attention to notions of justice and fairness in 

the political discourse on these issues. These normative concepts now deserve some 

further analysis, and this is the main task of this chapter. In addition, I will also try to 

assess to what extent justice debates influenced the course of events. By confrontation 

with a rival, realist approach I will investigate the epistemic usefulness of studying such 

normative debates instead of, or in addition to, material constellations and interests. What 

is the value added? My realist point o f reference will be Stephen Krasner’s claim that the 

North-South conflict and the emergence o f UNCTAD can be understood sufficiently in 

terms of global power relations (1985).

The starting point of this inquiry will be the normative implications of the GATT regime. 

Why ought one to liberalise the economy? In a seminal statement, Walter Gallie has 

outlined the high moral significance of market exchange within the liberal political 

programme: “For Liberal Morality justice is essentially a commutative conception, 

grounded on the familiar claim that rewards or returns should be proportional to  merit. 

( ...)  The ideas of distributive and retributive justice presuppose the notion of 

commutation: for instance, in the economic field the idea of fair shares and fair 

compensation presuppose the idea of a fair and open market in which the relative merits of 

different products and services are gauged” (1959: 123).

Thus, the morality of the market seems to be based on two interrelated normative 

assumptions.259 One is the idea that a market can and should distribute rewards for 

individual action. I call this argument ‘meritocratic’. The other one is that the market

259 A third argument is that a market economy enhances the freedom of individuals (see e.g. Love Brown, 
1997). This argument, however, has played a minor role in the political debates in this case study and will 
therefore not be discussed further.
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achieves a distribution that is beneficial to society as a whole. Such a way of moral 

argumentation is usually called ‘utilitarian’.260

In the merictocratic view, the market is a distributive mechanism that transforms individual 

efforts or input into an adequate reward. It gives people what they deserve. The market is 

an anonymous entity without a decision making centre. It is blind and, therefore, fair. As 

an uncontrolled and uncontrollable mechanism the market does not have the capacity to do 

injustice to anybody. It does not apply any external moral criterion. Empirical studies have 

shown that people who advocate the market as a fair mechanism for distribution often 

highlight this particular distributive quality of the market. It treats all competitors equally 

and rewards the best.

“If a firm pays more than market wages it risks bankruptcy. The firm cannot avoid inflicting pain. On the 

other hand, laymen, like economists, read backwards from rewards, a person’s level of pay, to discover the 

source in his contribution to productivity - a doctrine of “revealed contribution” similar to the economist’s 

concept of “revealed preference". Noone knows what his contribution is worth until he sees what he gets; 

there is no opportunity for discrepancy between worth and reward, no way in which a hypothesis about a 

person’s worth can be falsified. Thus, by the magic of the market, a person gets what he deserves and a 

firm must pay what it pays” (Lane, 1986: 392).

When we say that the market ‘demands’ or ‘rewards’ something we speak metaphorically 

as if the market could decide or act purposefully. In reality, of course, the market 

determines prices or rewards only through a large sum of uncoordinated individual 

actions. The individuals only follow the logic of demand and supply. They therefore 

cannot be held accountable for the distributive consequences of their behaviour in the 

market, which they cannot foresee and, most probably, have not intended either. Thus, 

neither the market as such nor the actors in it can be held responsible for the distributive 

pattern they are generating. Moreover, a market by its very nature is not capable of 

altering this distributive pattern -  again for the lack of a central decision making body, 

which could set and implement certain distributive targets.

260 For the meritocratic tradition see Sher, 1987; for a classic utilitarian statement see Bentham, 1970; for 
a more recent discussion with regard to international affairs see Jones, 2001: chapter 2.
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In the utilitarian perspective, a free market that rewards individual entrepreneurship will 

also be beneficial to the welfare of the society as a whole (Wolff, 1998). Growing overall 

welfare is spurred by the selection process in the market. Although only the best 

competitors are rewarded directly, enhanced economic performance will eventually benefit 

the underprivileged as well. Not to use the mechanisms o f market allocation is almost 

immoral because it denies a possible maximisation of aggregate wealth.

Viewing the meritocratic and the utilitarian argument together we see that the political 

preference for a free market has two moral connotations. One is that the market is a just 

mechanism of distribution at the level o f  individuals. The other is that the overall outcome 

of market competition is beneficial to the welfare and progress of society as a whole. 

“Thus, perfect competition, the idealized embodiment o f  the laissez-faire economy, is 

efficient, rational, and just” (Coleman, 1987: 78). The moral theory o f the market is not 

confined to the distribution of goods or benefits. In the same vein, it does not regard 

individual poverty and misery as the consequence o f external forces or circumstances, but 

as the consequence of individual failure. It is in everybody’s discretion to adapt to the 

changing demands of the market, o r to  sustain irrational ways of behaviour that can cause 

personal ruin or decay.

5.2 Liberal morality and the ‘A m erican Ethos’

In fact, these moral convictions have been associated with the possessive individualism of 

Hobbesian and Lockean liberalism (Macpherson, 1962). They have also been described as 

some core tenets of the ‘American ethos’.“61 The case study has shown that such a ‘liberal 

market ideology’ and the concomitant notions of fairness were mainly put forward by 

American negotiators, and that they became embodied in the post-war international order 

(Latham, 1997: 34). There seems to be a link between domestic morality and international 

political ideology. An ideology, as I use the term here, is a set of beliefs that links 

perception and prescription. On the one hand, an ideology provides an interpretative 261

261 An excellent description of this ideology is McClosky and Zaller, 1984. For American notions of 
justice and fairness and their relations to the market see Hochschild, 1981. On Lockean liberalism and 
American beliefs see Hartz, 1955.
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framework in which we organise our perceptions of the world. It does so by bringing 

order to the multitude of events and their often contradictory and chaotic appearance. An 

ideology thus confers meaning on the world without us being constantly aware of our own 

interpretative framework.

“ind iv iduals  need to feel that the world makes sense, that they make sense to others, that others make 

sense to themselves. But they must protect themselves from the frightening awareness that the sense the 

world makes, others make, they make, is always an imputed, artificial, arbitrary sense. They live, so to 

speak, by writing meaning onto the world, but they must deceive themselves that they read meaning off 

the world” (Poggi, 2001: 61).

An ideology helps us to read meaning because it filters impressions, selects important 

events and issues, and offers explanations that make sense of them. There is, however, 

also a prescriptive side to ideology. An ideology not only tells us what we see and explains 

why it has happened -  it also suggests what to do next.262 Ideologies entail political 

programs. Notions of justice and fairness now seem to form a core part of these 

ideologies, and consequently of political programs. They state the moral merits or 

shortcomings of a certain form of political order, and, depending on the situation, suggest 

either the perseverance of this order, or a radical change. Thus, fairness notions become 

politically relevant in the more complex framework of a political ideology. This finding is 

an important part of the answer to the initial question of ‘how can notions of justice 

influence international affairs?'

The American passion for free trade and unbiased competition in the world market, which 

was a salient finding of this investigation, strongly suggests that domestic concepts of 

justice were directly applied to international affairs (Burley, 1993: 143). After World W ar 

II, the US was in a very privileged position to implement its ideology of a free and fair 

market internationally. The spirit of the new world order was the spirit of an America that 

had given up isolationalism and felt committed to reinforce and organise international 

interdependence along the lines of multilateral cooperation and free enterprise.

262 On this concept of ideology and the interplay between the two elements see the classic definition by 
Karl Mannheim (1954).
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Thus, the US-sponsored international institutions became endowed with values of free 

trade and free competition. The fairness concept that underpins them is liberal market 

fairness: like persons in a domestic society, nations are viewed as engaged in a competition 

that, through the magic o f the market, will eventually foster general peace and welfare. 

With regard to world poverty and economic development, US politicians and diplomats 

never tired o f underlining the domestic causes of economic misery. In a liberal ideology, 

the primary responsibility for economic development rests with the underdeveloped 

countries themselves. Countries, much like individuals, had to follow the imperatives of 

the market and make efforts and sacrifices on the road to development.

Since I have elaborated at length on the American predominance in world economic and 

political affairs after the War, a caveat is in order. It would be naive to suggest that the US 

could have simply imposed a new normative structure on a defenceless world. This point 

was already mentioned above: a multilateral world order requires extensive collaboration 

from a large group of countries and, thus, a consensus on the principles o f this order 

(Maier, 1977). Beyond any doubt, America was in a favourable position to warmly 

suggest certain rules be adopted, in particular because o f the European dependence on US 

aid. However, in order to ensure large scale compliance with the new system in the long 

term, Americans had to convince other countries’ representatives of the merits o f this new 

world order and elicit their commitment to it. The new world order had to be regarded as 

a legitimate order.

A second constraint on the ingenuity o f the rule designers was the normative history of 

international relations, embodied in the code of international law. These established norms 

set limits to the freedom of action for anyone who tries to alter the rules of the 

international game. Fortunately enough for American policy makers, their liberal and 

multilateral ideas were in almost perfect conformity with the existing code of international 

law. In fact, liberal political theory and modem international law have some common 

roots. The sovereignty of states mirrors individual autonomy, state equality individual 

equality, and the international treaty as a main source of law and obligation resembles the
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private contract between free individuals - a concept that is fundamental to liberal political 

thought (Kratochwil, 1994; Koskenniemi, 1989: 91-93).

Liberalism as a political doctrine endeavours to allow individuals a maximum freedom to 

realise their individual life plans, informed by their private conceptions of the good. This 

program and its abstinence from valuations of a common good in society match with the 

classic view on relations among states. The global society of states does not presuppose a 

common good. Interdependence between these autonomous bodies therefore shall be 

regulated in a way that minimises interference with their domestic policies. What does this 

mean for justice? In the classic view, the boundaries for all considerations of distributive 

justice are the borders of the political community within the state.263 The liberal view on 

the rudimentary society of states proposes a ‘thin’, largely procedural conception of a 

laissezfaire order, which only insists on due respect for the unavoidable set o f rules.

In fact, in the bilateral Anglo-American negotiations during the war years, distributive 

justice in the world market played a minor role. The main challenge to liberalism came 

from Keynesians who wanted to subordinate the pursuit of free enterprise at the 

international level to social welfare within nation states. In their arguments they did not 

invoke global distributive justice but social justice within countries. Thereby they 

reaffirmed the classic view that the obligations of one state toward another are mainly 

negative obligations.

GATT, which consists of mainly negative provisions, is definitely a code of conduct of this 

traditional kind. States shall refrain from imposing quotas or administrative barriers to 

international trade, they shall not raise new tariffs, etc.. In sum, the post-war international 

economic order endorsed a very thin notion of international fairness that could best be 

described as fair-play in the world market. Here international law meets the economic

263 During the last two decades philosophers, even outspoken liberals among them, have challenged this 
notion and developed views on global justice based on cosmopolitanism. For the original argument see 
Beitz, 1979; for the current state of this debate see the contributions to Shapiro and Brilmayer, 1999. For a 
discussion of transnational economic justice see O’Neill, 2000: chapter 7.
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‘hands-off approach’264 that is embodied in the liberal notion of market justice. It stresses 

equality over equity. An ideal (world) market is ordered by rules that apply equally to 

everyone and that ensure equal access to market competition. This is the moral content of 

international economic mutlilateralism as enshrined in the M ost Favoured Nation clause.

From the deliberations presented in this section we can conclude that the liberal ideology, 

which became dominant in international economic relations after World War II is 

grounded in two normative traditions: the vision o f a peaceful coexistence o f independent 

nations without a common purpose from classic international law, and the ‘free enterprise’ 

tradition of Anglo-Saxon economic liberalism.

5.3 Three typical complaints abou t the unfairness of a  free world m arket 

The empirical investigation of this chapter has also shown how this liberal conception of 

international market fairness was challenged, in particular by representatives from 

developing countries. I will distinguish here two strands o f criticism. Firstly, there were 

challenges to the liberal international economic order that started from the same 

argumentative premises. They did not seek to alter the founding principles of the 

international trade order, but to qualify them  One of the best historical examples of this 

strategy is the 1962 Cairo Declaration that was discussed above (see section 3.4). The 

second, more radical type of challenge can be found in the Charter o f  Alta Gracia that 

defined the position of Latin American countries before UNCTAD I (see 4.2). This 

challenge invokes notions o f moral responsibility and ‘unjust enrichment’ that clearly go 

beyond the liberal premises. In addition, they envisage a ‘new’ international economic 

order to replace the existing one. This ‘revolutionary’ strand of argument will be discussed 

in section 5.4 below.

Within the first group, i.e. the ‘evolutionary’ concepts, the arguments can be further sorted 

into four clusters. Some of the arguments in these clusters are familiar from political and

264 This ‘hands-off approach to the world economy seems to be the favourite doctrine of the Bush JR. -  
administration as well; see ‘O’ Neill signals hands off stance to world economy’, in: Financial Times, 15 
February, 2001: land 14 (Paul O ’Neill is US Treasury Secretary).
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philosophical debates on the merits of liberal political theory. Their common starting point 

is that a market can only allocate goods in a fair way if certain pre-conditions are fulfilled.

I. Complaints about unequal starting positions

One main grievance of developing countries concerned, broadly speaking, the unfairness 

of starting positions in the world market. The post-war international economic order was 

based on the assumption that all states should be treated equally. Developing countries 

held against this view that the equality of treatment presupposed equality in the most 

relevant characteristics. This, they argued, was quite obviously not the case in international 

relations: technology, capital, resources, skills of the workforce, all economic factors were 

distributed unevenly. As a consequence, the chances for the disadvantaged countries to 

participate successfully in exchange on the world market were extremely poor.265

II. Complaints about unfair rules o f exchange

A market can only be fair if it is open to participation. This is at first glance the case in 

global trade as every country can buy and sell in the world market. It is not the case in 

international reality, because not every country can buy. The reason is, quite simply, that 

acquisitions in the world market require convertible currency. Thus, a developing country 

(or a private person or a company from there) cannot buy goods abroad unless it is in 

possession of ‘hard’ currency. Hard currency can be acquired only by exports to (or 

credits from) the industrialised countries: if there are no export opportunities a country 

runs short of currency and is thus very limited in its capacity to buy internationally.

265 In a similar vein, the fairness of starting positions on the world market was questioned with regard to 
the distribution of property rights. Northern corporations had, often as a colonial legacy, attained property 
rights over vast natural resources in the South, which in the view of developing countries should belong to 
the respective states in the first place. As the developing countries saw it the exploitation of these 
resources circumvented the home markets and went directly into export. Most profits made with the 
materials never returned to the countries of origin but remained in the North. This theory is and was 
contested, but nevertheless the respective fairness argument was made and it should be noted as a 
challenge to the existing international economic order. In the empirical analysis of this essay the question 
of property rights to resources was only mentioned in passing. For many years, however, the 
‘nationalisation’ of foreign private property in developing countries remained an important issue on the 
political agenda.
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The incapacity to buy hampers economic development because technology and capital 

goods can only be obtained in exchange for hard currency. They are indispensable for 

establishing an industry, which is a precondition for countries to gain more export 

earnings, and so forth. Thus, a basic unfairness of the world market is that it restricts 

important exchanges to the currencies of the most developed members. This has to be 

understood as a background argument in the debate on the terms of trade.

Due to their economic underdevelopment most countries o f the South were (and still are) 

highly dependent on commodity exports. As the need for such raw materials did not rise in 

line with overall economic progress in the North, prices for primary products fell during 

the 1950s and early 60s. Developing countries' foreign currency returns decreased so that 

their capacity to built an industry was weakened. Without opportunities to diversify their 

exports developing countries were trapped. The welfare gap between themselves and the 

industrialised countries inevitably widened. At this point the argumentative lines of 

‘unequal starting positions' and ‘unfair rules of exchange' meet. Developing countries 

lacked initial endowment with technology, capital and skills and the rules o f  the world 

market aggravated this global imbalance. The rule-makers were morally responsible for the 

distributive pattern in the world market.

Thus the ‘unfair rules’ argument ultimately referred to the fact that the international 

economic order was shaped by the rich countries of the North. In fact there is a decisive 

difference between the ideal market and the real world market. All markets need a certain 

degree of supervision and control in order to guarantee a free play of forces. A functioning 

national market is usually ordered by a central, impartial authority, i.e. the government and 

its respective branches. These supervising national authorities should interpret the market 

rules impartially (ideally, n.b.) and with a view to the benefit of society as a whole. In the 

international sphere, in contrast, the makers of the rules are also the addressees of these 

very rules: international governance is self-governance. This is a decisive characteristic of 

international rule-making in the absence o f a world state. Regarding market fairness it 

implies some important limitations. Rule creation and rule application are not likely to be 

really impartial.
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Although GATT endeavoured to make rule execution more impartial, rule making still was 

determined to a good deal by the power of the most important economic actors. This is 

evident from the structure of international economic negotiations. In the field of trade, the 

substantive reciprocity of concessions was the meta-rule of rule-making (if we regard a 

tariff as a norm that regulates the exchange and flow of goods in the international market). 

Specific reciprocity prescribes that tariff-norms are made through mutual concession

making among major trading powers. It is here that the formal equality of states clashes 

with the material inequality of states. Every state is formally free to trade but the setting of 

important tariffs remains the privilege of a few.

The real functioning of the world trade regime was clearly at odds with the normative ideal 

of a market, ordered by an impartial authority. This point was highlighted by the critics 

when they denounced GATT as a ‘rich men’s club’. This line of argumentation is not alien 

to liberal theories of the market economy. There, an attempt to negotiate prices among 

producers, i.e. to establish a cartel, is regarded as highly inappropriate behaviour that has 

to be prevented by the authorities. In an ideal world, the rules of a market are not set by 

the key players. Thus, the complaints about unfair rule making did not leave the premises 

of the liberal paradigm.

III. Practice what you preach! Complaints about protectionist sins of the North

A third major complaint about unfairness in the world market is closely connected to the 

previous one. By designing tariff structures to their liking the industrialised countries had 

violated their own normative principles. The fair and free world market that some 

developed countries preached in theory was not what they had created in practice. By 

violating their own principles in their political practice, developed countries weakened 

their position in the moral discourse. Comparative advantage, which they praised as a 

remedy to poverty, can only work under the conditions of a free movement of goods, 

without jealous governmental intervention out of economic self-interest.
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Developing countries (and many Western liberal economists) regularly listed these 

protectionist sins. It was undeniable that developed countries had resorted to  all sorts o f 

import restrictions when powerful domestic coalitions demanded them. Agricultural 

products and textiles were, and still are, cases in point.266 267 Those were the only fields o f 

international trade in which developing countries had comparative advantage on their side, 

and precisely there the North hampered the free movement of goods. Thus, to many 

observers from the South all the talk about comparative advantage and economic 

development appeared as sheer hypocrisy in the light of Northern behaviour.

5.4 The logical remedy: creating equal opportunity in  the world m arket

These three strands of criticism have one common denominator. The liberal concept of a 

fair market presupposes that participants have a comparable chance to succeed in it. This 

is quite obviously not the case when only some countries possess all the initial 

endowments, like technology and capital, to establish a competitive industry that can 

considerably profit from exports. Likewise, the rules o f the world market regarding 

monetary transactions and tariff negotiation discriminate against the weakest actors. All 

these features undermine the equality of opportunity, which is a central moral element in 

almost all liberal theories o f justice and is also a central element of the ‘American 

Ethos'.261

“Why does the ideology of equal opportunity seem fair to many people in our society? Because it ensures 

that people’s fate is determined by their choices rather than their circumstances. (...) Hence whatever 

success we achieve is ‘earned’, rather than merely endowed on us. In a society that has equality of 

opportunity, unequal income is fair, because success is ‘merited’, it goes to those who deserve it” 

(K>mlicka. 1990: 56).

How were the ‘imperfect market’ arguments transformed into an argumentative strategy 

to challenge the world economic order? The decisive move was to build an analogy 

between two different social settings, the domestic and the international. All developed 

countries, even the most liberal ones, in their domestic affairs use a certain amount of

266 For the situation in the 1960s see Yoffie, 1983: chapter 2.
267 See e.g. Schwarz, 1997 for the moral importance of equal opportunity in the American vision of a free 
market economy.
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public money gathered from taxes to ameliorate the starting conditions of the 

disadvantaged. Most notably, public schools and university systems provide education to 

those who come from poor families. They shall have a fair chance to succeed in the job 

market if they try.

Precisely at this point the developing countries hooked in. On a global scale, the poorest 

members should also be entitled to ‘public’ aid, in order to obtain by their own means and 

efforts a fair share of world trade and thus a promising perspective for development. Many 

UNCTAD-proposals pertaining to technology transfer, stabilisation of commodity prices 

and special trade preferences for developing countries were explicitly labelled remedies for 

the inequality of opportunities in the world market. The richest members of international 

society were to be taxed in some way or the other, and the revenue re-distributed among 

the poor.

By employing such a domestic analogy in their moral argumentation the South caught 

industrialised countries in a normative discourse they could not ignore and hardly win. 

Policies of limited redistribution for the sake of equal opportunities were accepted practice 

inside those countries - with the same moral justifications. Therefore, the industrialised 

countries could neither bluntly refute the Southern claims nor counter them with other 

fairness arguments. They would have had to explain why some o f the fairness notions they 

followed at home should not be acceptable in relations between states. “If one is an 

egalitarian liberal on domestic issues o f justice, then the logic o f one's position would 

dictate that one commit to some form of distributive justice on an international plane as 

well” (Garcia, 2000: 1048). In fact, industrialised countries rarely tried to invoke fairness 

themselves. Evading both too explicit an apprehension of the criticism and too blunt a 

rebuff they tried to discuss the development issue ‘in pragmatic term s’.

Thus, they more or less explicitly accepted the fairness notions entailed in the ‘market 

imperfections’ type. I shall recall here that even American policy makers eventually used 

the ‘unequal starting positions’ argument (section 4.9). The West did not challenge the 

moral diagnosis, but the political remedy. Who was in charge o f  action to tackle these
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fairness problems? Which rules o f the international economy should be adjusted? How 

much and what form of international redistribution should take place? Who were the 

global taxpayers whose money should be spent on ‘affirmative action’ to the advantage o f 

developing countries?

It is, maybe, not by accident that the US has been more reluctant to take up international 

‘affirmative action’ to equalise starting positions than other industrialised countries. 

Empirical surveys have shown that Americans are very sensitive to discriminations that 

prevent people from taking part in a fair competition. On the other hand many Americans 

are even more sensitive to governmental measures designed to favour certain groups.268 In 

fact, a majority of Americans regard ‘affirmative action’ with the utmost suspicion. 

Opponents o f these policies criticised the ‘preferential treatment’ for ethnic minorities and 

denounced it as un-American.269 By the same token, preferential systems in international 

trade were seen as a potentially unfair intervention, even if they would benefit the weaker 

members o f international society. They were morally problematic because they were 

discriminatory.

5.5 The radical challenge: historical responsibility and obligations to act

So far I have concentrated on fairness arguments that have challenged the liberal economic 

order ‘from within’. In contrast to the Cairo Declaration that exemplifies such a strategy, 

the Alta Gracia Charter contained a rather strong notion of historical responsibility of 

industrialised countries, “especially o f those that reap most benefit from the present unfair 

regime.”270 Weintraub reports that this argument has been politically powerful because it 

claimed that something should be given back to developing countries that had been taken 

away from them before (1967: 27). The industrialised countries were perceived as 

responsible for having caused under-development in the past and / or were causing the 

problem by their present behaviour. 271

268 On the problematic of taking affirmative action for disadvantaged groups in American society see 
Skrentny, 1996.
269 Such arguments are reported in Gamson and Mogliani, 1987.
270 ‘Charter of Alta Gracia’, paragraph 3, reprinted in: UNCTAD I, Proceedings, Vol.VI: 57-66.
371 See Smith, 1978 on the moral nature of the dependency-argument.
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The ‘past variety’ of this argument usually pertains to colonial history, blaming the 

exploitative economic structures that were established by the North. In contrast to the 

‘trade gap’ and ‘imperfect market’ arguments, such notions o f historical responsibility 

relied on the counterfactual assumption that the state o f economic development would 

have been much better in the absence o f colonial exploitation. This argument was slightly 

weakened in the course of time when numerous developing countries fared much worse 

economically as independent states than they had done under colonial rule. The response 

was a ‘neo-colonialism’ version of the old argument. It claimed that the North deliberately 

maintained the colonial structures of economic dependency after the formal independence 

o f the ex-colonies.

This view was taken up by the dependency literature of the 1970s, which linked the 

present welfare of the industrialised core countries directly to the ongoing ‘exploitation’ o f 

the developing world.272 The North grew richer because the South was kept in poverty. 

This line of argument did not necessarily (although quite often) posit that the South would 

fare better without the North.273 In any event, it claimed that affluence in the North was 

the direct result of misery in the South, as these two phenomena were causally linked. 

Such notions were completely at odds with the liberal idea that trade was to the advantage 

of all participants, even if at times one party profited more from the exchange than others. 

In a radical structuralist view, world trade was poorly disguised theft. As a consequence, 

the moral demands on the North mounted and the proposed remedies became increasingly 

radical.

The shift from reformist to revolutionary proposals, accompanied by increasingly 

accusatory intonations marks the passage from the first, relatively cooperative phase of 

UNCTAD to the sharp confrontation over the ‘New International Economic Order’ 

(NIEO). In the call for a NIEO the South demanded a fundamental structural change o f 

the world economy, with large scale transfer of wealth from the North to the South as

272 A concise history of the emergence of the world system and dependency literature is provided by 
Fieldhouse, 1999: 32-67.
273 The autarchy disasters in countries that tried to ‘rely on their own forces for development* (Tanzania, 
Burma, Albania) spoke against this hypothesis.
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compensation for the damage done to the Southern economy in the past. This led, 

subsequently, to a stalemate and an increasing marginalisation o f UNCTAD as a 

conference and organisation.274 > ■

i . ' r '

We can now briefly summarise the notions of fairness that have been gathered from the 

discourse on international trade. This section has outlined three major ‘themes’ of justice 

and fairness related to international trade. The default option for the immediate post-war 

era was set by American policy makers.275 To them, a liberalised world market had an 

inherent moral value as it allowed for free and equal competition. Critics have challenged 

this default-notion as incorporated in the Bretton-Woods order with two types of moral 

argumentation. One type basically accepts the general value of a free market but calls for 

interventions to remedy existing inequalities of opportunity. It thus gave rise to a ‘culture 

of exceptions’ from essentially liberal rules and principles. The other argument goes 

beyond this and posits a moral responsibility of industrialised countries for global re

distribution, seen as compensation for past or present exploitation.

V:- ■

5.6 So what? Assessing the effects o f  fairness notions on political outcom es

This chapter has centred so far on different fairness notions as they were presented by 

actors in the argumentative process. In the empirical analysis above I have suggested (e.g. 

3.5, 4.10) that the debates in which the notions were uttered had some concrete effects on 

the course o f world politics. It is now time to assess the tenability of this assertion and to 

confront it with other possible explanations of the same political outcomes.

A still very popular academic book regarding UNCTAD and the quest for a new 

international economic order is Stephen Krasner’s study o f a ‘structural conflict’ between 

North and South (1985). Its main claim is that the desire of developing countries to

274 For the NEO-programme see the ‘Declaration on the Establishment of a New International Economic 
Order’, UN Resolution 3201 (S-VI), 1 May 1974. It states, inter alia, the right to nationalise foreign 
property without compensation; the right to compensation for exploitation under colonial rule, etc.. See 
also Amin, 1977.
275 This does not mean, however, that all Americans by necessity promoted such concepts. As we have 
seen in chapter 2 above, there was disagreement within the US by the 1940s over the value of free trade. 
Conservative circles and business lobbyists in the United States advanced arguments against free trade
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acquire new material resources is rooted in the global distribution of power. The 

‘structure’ of this distribution is characterised by abundant military and economic power in 

the North, contrasted with poverty and lack of military strength in the South. As all states 

need to secure their survival in a hostile anarchic system of international relations, they 

must enhance their military and economic capabilities.276 This is, Krasner argues, 

particularly true for the weak and unsettled new nations emerging from colonial rule.277 

Thus, the quest for the new international economic order is the logical consequence of 

global anarchy: weak countries of the South seek to acquire additional material capabilities 

to defend themselves in a hostile environment. They try to achieve this by pressing for 

global re-distribution. The structural conflict explains why UNCTAD exists in the first 

place; developing countries needed money because they were powerless and struggled to 

attain military power.278 By the same token it claims to explain the failure of the project: 

the developing countries could not obtain the changes they wanted because they lacked 

the power potential to push their claims through.

Such an explanation has the merit of reducing a complex political process to the analysis 

o f one basic variable, the global distribution of power. This structure claims to explain

a) why the structural conflict arose in the first place, and

b) why the South could not win it.

that were strikingly similar to those proposed by developing countries. They invoked an international 
exchange of goods based on ‘fair’ ‘equitable’ or ‘remunerative’ prices, instead of free trade.
276 This argument found its most famous expression in Kenneth Waltz’s ‘Theory of International Politics’ 
(1979).
277 Krasner, 1985: 32-58. See also his conclusion that the North-South conflict will persist regardless of 
advances in economic development (269/70).
278 Even if one buys into the realist ‘logic of anarchy’ a certain implausibility remains in the structural 
conflict argument: realism supposes that countries are motivated by relative rather than absolute gains in 
capabilities, and jealously watch every gain on the part of other countries. This stands in tension with the 
concerted and disciplined action of the Third World as a unified group at UNCTAD. If we plausibly 
assume that the main threats to survival of developing countries were posed by neighbouring developing 
countries the relative gains question becomes tormenting. Why should developing countries adopt such a 
unified approach that would benefit their potential enemies as much as themselves? Krasner’s argument 
only holds when we see three global blocks involved in a power struggle, with the G 77 posited against 
both the US and the Soviet block. The realism of such a realist argument is questionable.
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Regarding the first point, the question arises as to how such a futile debate could occur 

among rational actors. If international relations are determined by power only, and actors 

know that, why should anybody be so foolish as to try to squeeze money out of other 

states without offering anything in return? As for the ultimate results of UNCTAD, the 

power hypothesis may well explain its overall failure. Developed countries were in the 

position to obstruct or abandon these negotiations at any time because they were 

completely self-sufficient. They had nothing to gain from UNCTAD (Krasner, 1985: 301). 

However, the power hypothesis can hardly explain the successes that UNCTAD actually 

achieved.

As I have shown above, one of the core demands of the South at the beginning of the 

1960s was preferential treatment of exports to developed countries, embodied in a 

generalised system of trade preferences. This GSP was agreed upon after prolonged 

discussions in 1968 and finally realised as an amendment to the General Agreement on 

Tariffs and Trade (GATT) in 1971. This outcome became possible after the most powerful 

state of the world, the US, after years o f hesitation adhered to the project. Why did the US 

do this? And, more importantly, why did other countries like the United Kingdom, France, 

Germany and the Netherlands deliberately promote such an idea for years? There seem to 

be at least some lacunae in Krasner1 s theory of a ‘structural conflict1.

The story could end here with the conclusion that some gaps in the power-based theory of 

the North-South conflict should be filled with the force of ideas or justice, if there was not 

a strange tension in Krasner1 s book. To outline his basic power argument he takes a 

couple of pages.279 Nevertheless, Krasner engages at book length with the historical 

events. On careful reading, the concept of structural power almost disappears as the 

explanatory variable between the introductory and the concluding chapters of the book. In 

between, Krasner1 s analytical focus shifts onto another key variable: legitimacy. The 

developing countries, he states, challenged the legitimacy of the existing international 

order.280

279 The power-argument is presented on pages 32-58 and summarised in the last section, pp. 267-314,
280 For the explanatory importance of legitimate international norms see e.g. pp. 59-69,77/78, and 92-94.

154



This assertion, of course, is at odds with the claim that our main explanatory variable 

should be material capabilities. But, according to Krasner’s own statements, there seem to 

be other forces at work as well. Krasner concedes, for example, that ‘Third World ideas 

weakened the North by destroying the legitimate force o f the liberal ideology espoused by 

the US ( .. .)” (1985: 94). I completely agree, but it is unclear to me how this can be 

meaningfully related to a realist international theory. Apparently this problem was clear to 

the author himself who introduced the idea that there is something like ideological meta

power at work in the international system.281 What this meta-power is supposed to be, 

apparently a sort o f Gramscian notion of ideological hegemony, and how it relates to other 

forms of power, remains obscure.282 However, Krasner here admits that what one might 

call ideological, or ideational factors have played a significant role in the political process 

and had the capacity to determine its outcome to a considerable extent. If we assert this, 

what is the analytical value of claiming that the outcome of the North-South conflict was 

pre-determined by the material structure of the international system?

To be sure, a revolution in world economic affairs did not take place in the aftermath of 

UNCTAD, and Krasner is certainly right in saying that the poor countries of the South 

were not in a position to overthrow the existing world order. A revolution in its hot stage 

surely requires massive reserves of military or economic power in order to push it through 

against the will of the ruling establishment. Developing countries never had this potential 

to enforce their program, and this is why they relied on the force o f the good argument. In 

the vision o f the masterminds behind it, persons like Raul Prebisch, UNCTAD was never 

even thought to be a revolution. UNCTAD at the outset was an attempt at reforming the 

system, not a revolutionary enterprise to overthrow it. Other students of UNCTAD’s early 

years seem to have endorsed such a view:

281 See Krasner, 1985: 15-17, where he distinguishes meta-power from relational power. Relational power 
means the ability of an actor to influence the outcome of a game, whereas meta-power refers to the ability 
to set or change the rules of this very game. The debate about the NIEO is viewed as a struggle at the level 
of meta-power.
282 Krasner defines meta-power by its function (i.e. changing rules) but does not explain how or under 
which conditions it is generated, contested or lost. Neither does he shed much light on its relationship 
with material resources.
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“Apparently, it is the application of a skilful and persistent group pressure on the developed countries, 

grounded in an elaborate program, plus solid and rational arguments which are difficult for the other side 

to refute. This approach imposes itself in a situation where there is no possibility for barter between the 

negotiating sides, or where the demanding side cannot induce “fear” in the opponent. Here, differences are 

settled predominantly through the intellectual process of examination of facts, analysis, and 

argumentation” (Gosovic, 1972: 322f).

Can we now claim that the explanation of the dynamics at UNCTAD put forward in this 

essay is superior to a realist approach? Hardly, because the evidence that I presented does 

not really refute Krasner’s claim that the ultimate motivation for all that developing 

countries did in UNCTAD was their power position in the international system. Unlike 

Krasner’s ‘structural conflict’, this study does not claim to reveal the ultimate causes of a 

nation’s behaviour. It abstains from putting forward any claim about actor’s last 

motivations or ultimate ends. The academic debate that Krasner addressed in the 1980s 

was concerned with the question whether nations ultimately seek power or wealth. In my 

view, this is a matter of philosophy rather than something that can be ‘proven’ by 

empirical social science. This study here, as I remarked in the introduction, is much more 

concerned with ‘how’ actors proceed in international politics, than with the ‘why’- 

question.

5.7 The ideological conflict at U NC TA D

Thus we have taken UNCTAD as being what it appeared to be; a debate on the merits of 

certain political proposals. This debate was fought, and Krasner would certainly not 

disagree, in terms of arguments. Thus, UNCTAD was in many respects an ideological 

conflict, i.e. a clash of ideas and values. This insight is not new. Craig Murphy has 

elaborated at length on the ideological friction between the American liberalisation 

program and the interventionist claims of the Southern camp (Murphy, 1983, 1984; 

Augelli and Murphy, 1988). Such a reading implies that ideas and ideologies can make a 

decisive difference in international politics. It is precisely here that we have to demarcate 

the explanation in this study from materialistic approaches to international relations, such
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as neorealism, Marxism, or rational institutionalism, which all posit a prevalence of 

material over ideational factors.

In this respect, this study has presented considerable evidence that underscores the 

importance of ideas. Take trade preferences, for example. Our detailed analysis of the 

‘change of minds* in the GSP-question clearly confirms Murphy’s hypothesis that the 

obstacles to agreement at UNCTAD have to be sought primarily in the realm of ideas. It 

can contribute to answering the question why it was the US, and not, say, Belgium or Italy 

to object so strongly to the GSP. The material interest situation of the US and most 

European countries were not much different: they all had some sensitive industries at 

home, which feared the advent of competitive products from developing countries. All 

these industries exerted pressure on their respective governments, and still there was 

divergence on the GSP-question. Moreover, there is no clear sign of a let-up in domestic 

pressure, a change in product prices, productive patterns, world market prices etc. to 

account for Johnson’s policy reversal of 1967.

True, Latin American countries urged the US during the 1960s to adopt the general 

preference scheme as they feared that the establishment of a European preferential zone in 

Africa would work to their disadvantage.283 But these countries had uttered similar claims 

for preferential treatment since 1945, without success. What might have been more 

influential was the fact that Europeans and Australians experimented with non-reciprocal 

preference schemes in the absence of American agreement to a global solution.284 These 

agreements indeed might have increased the pressure on the US administration towards 

the insight that the GSP, just like UNCTAD, was unavoidable in the end.

283 These efforts are reported in Bhattacharya, 1976: 82-84, who claims that the request by Latin 
American politicians for a hemispheric preference system between the two Americas pressed US foreign 
policy makers to agree to a generalised preference system. See also Patterson, 1966: 368/9.
284 “[Tjhg Australian offer of preferences doubly challenges the older GATT members, and particularly 
the United States, where it hurts -  both in principle and pocket. Preferences are anathema to many 
members. This is not necessarily assuaged by the fact that Australia seeks no reciprocity for the 
preferences -  since if they prove effective the cost will be borne by the developed countries replaced by the 
LDCs as suppliers to the Australian market. To any charge that this is unfair, the Australian government 
can fairly retort that both in GATT and UNCTAD there has been strong support for one-sided preferential 
treatment” (Crawford, 1968: 178/179).
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In any case, rather than the US as a whole it was a group of individuals around George 

Ball, who firmly resisted the calls for a GSP, and mainly because it went against their 

ideological grain. As I have shown above, it cannot be said that Ball had been a special 

friend of protectionist lobbies in the US. Instead he was simply convinced that the GSP 

was a wrong political measure. The GSP contradicted the MFN. As he perceived the MFN 

as the appropriate way o f ordering world economic relations, George W. Ball fought 

deviations from it. Others, like Anthony Solomon, were convinced that the introduction of 

the GSP was an appropriate thing to  do, and it is hard to see a clear pattern of an 

‘American national interest* behind it. 285 A change of minds cannot work collectively, but 

individually. Some people change their minds in the light o f new information, claims and 

arguments, others do not.

However, these arguments can only work if they are made by somebody, they also must 

relate in a plausible way to factual reality and to shared values. They need to ‘resonate* 

with actors* convictions. In this sense, the line o f critical argument that denounced the 

defects o f liberalism was clearly more apt to resonate among Western policy makers than 

the historic responsibility argument. In calling for exceptions from generally liberal rules 

they made analogies with domestic reality in many developed countries. As for political 

entrepreneurship, the case study has shown how individuals like Raul Prebisch or George 

Ball were able to build political coalitions around their arguments.

Through the skilful use of political and moral arguments Third World countries were able 

to talk the North into UNCTAD. The developed countries, both Western and socialist, did 

not dispose of sufficient argumentative resources to resist it. Confronted with new actors, 

new claims, new political programmes, there was considerable insecurity in the North 

about how to deal with the situation. What should they offer to the South, what deny? 

Their behaviour towards the increasingly assertive developing countries seems to confirm 

the claim that a situation of uncertainty makes ‘learning’, ‘conceptual evolution’ or a 

‘change of minds’ likely.286

285 Judith Goldstein (1993a: 202/3) has made a very similar argument with regard to American trade 
policy changes between 1929 and 1947.
286 Young, 1994.
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The effects of the debates about world trade had some major repercussions on the way 

people thought of the global economic system. In 1945, the problems of developing 

countries did not play a major role for negotiators or public opinion in the North (Brown, 

1994: 356). This attitude changed as these countries raised their voices in the course of the 

1950s and early 1960s. A consciousness developed in the industrialised world that 

developing countries had particular trade problems that were at least partly caused by the 

rules of the global economy. It also became visible in these years that the optimistic 

assumption that a rise in trade volume and world economic output would not 

automatically benefit all countries. Their level of economic development made a decisive 

difference.

In this sense UNCTAD clearly contributed to an evolution in the perception o f world 

politics. It changed the views and opinions of politicians, their perception of the world and 

the agenda for international politics. During the UNCTAD debates a new consensus 

emerged that developing countries deserved special considerations and exceptions from 

general rules, so that new interventions into the world market were justified (Walters, 

1971: 828). It is the main achievement o f UNCTAD that it bestowed legitimacy upon new 

international political programmes. The following section will cite some evidence that 

there has been a long term shift of international norms that was initiated by the debates of 

the 1960s.

5.8 UNCTAD and the long term  change of international norm s

In the negotiations that preceded the foundation of GATT and the failed ITO, the notion 

that developing countries of the South should be entitled to certain exceptions from the 

rules of international trade was controversial. The only document that contained some 

provisions of this kind, the Havana Charter, was never ratified. It was only through the 

long process of argumentation and debate over more than a decade that such exceptions 

for development purposes became almost universally accepted. Diplomats have identified 

this potential of the development discourse.

159



“Having represented the United States in the Economic Committee of the General Assembly from 1956 to 

1963, and having watched closely since then, 1 have been impressed by the way prolonged discussions 

there can bring about major changes in attitudes on economic issues” (Finger, 1976: 355).

In other words, the challenge to the legitimacy of the world economic order that was 

presented in the UN and in UNCTAD led to a certain adjustment of the principles on 

which the international economic order is based. It anchored in the minds o f politicians, 

diplomats, commentators etc., that the rules of international economic governance could 

not be built solely on equality but that the fundamental differences in the economic state o f  

development have to be taken into account. A journalist who attended UNCTAD I in 

1964 came to the following conclusion:

“After Geneva, it will not longer be possible to pretend that the old system of international trade, based on 

such principles as “most favoured nation treatment” and “reciprocity*, is sufficient to meet the needs o f 

the times. What is required is some form of special consideration for the developing countries if  the 

growing gap between the rich and the poor is ever to be reduced, and if  these countries are to be able to 

proceed with plans for diversification and development of their economies. The built-in drawbacks of the 

present system of international trade which restricts both the export earnings of developing countries and 

access to markets of products of the developing countries have been fully exposed and no-one can now 

claim that the old principles of laissezfaire  and leaving trade to the forces of the free market will meet the 

problems which face the developing countries of the world.”287

Thus, we can conclude that the UNCTAD conference led to a revised understanding o f 

and revised discourses about trade and development. How can we document this 

empirically? I suggest having a brief look at more recent debates on world trade. The 

Uruguay round of the GATT (1986-1994) managed to implement the project that was 

aborted with the Havana Charter. 46 years after Havana, an international trade 

organisation was established. Although much more modest in scope than the ITO, the 

WTO charter provides special provisions for developing countries, which can be found in 

many documents that make up the legal body o f the W TO .288 They are in some respects

287 The Economic Weekly (Bombay), Vol.16 No 26, 27 June 1964: 1067.
288 For a comparison of the ITO and WTO see Draz, 1999: 277-312.
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even more sophisticated than ITO provisions as they differentiate between developing and 

least developed countries, which enjoy additional privileges.289

Today, the special problems o f the Third World are normally taken into account when it 

comes to questions of international trade (Albin, 2001: 108). In global multilateral 

economic governance this has become the default option -  shortcomings in rule 

application and commercial reality notwithstanding. T rade and Development’ has become 

a core issue in international trade negotiations and it will most probably occupy a 

prominent place in the next rounds of trade talks.290 Under the WTO regime, developing 

countries are allowed more time to apply numerous provisions o f the agreements. Least 

developed countries receive special treatment, including exemption from many provisions. 

The needs of development can also be used to justify practices like governmental 

subsidies, which are generally not allowed under the regime.

Since UNCTAD I, the complexity o f the normative apparatus governing trade and 

development has been enhanced. A couple of new distinctions have been introduced that 

further divides the group of developing countries according to their respective state of 

development. A sub-group with specific problems that now enjoys specific trade 

preferences are the Least Developed Countries.291 Special politics for such Least 

Developed Countries date back to the first global conference on the issue in 1981. The

289 On the position of developing countries during and after the Uruguay Round see Page and Davenport, 
1994; Rom, 1994. For data see WTO, Committee on Trade and Development, 77th session, 21 November 
1994, Note by the Secretariat ‘Developing countries and the Uruguay round: an overview’, available at: 
http://www. wto.org/english/docs_e/legal_e/Idc2_512.htm
290 See the Ministerial Declaration adopted at the meeting in Doha, 20 November 2001, WTO doc. 
WT/MIN(01)/DEC/1. Paragraph 2 of the Declaration states that “[¡International trade can play a major 
role in the promotion of economic development and the alleviation of poverty. We recognize the need for 
all our peoples to benefit from the increased opportunities and welfare gains that the multilateral trading 
system generates. The majority of WTO Members are developing countries. We seek to place their needs 
and interests at the heart of the Work Programme adopted in this Declaration. Recalling the Preamble to 
the Marrakesh Agreement, we shall continue to make positive efforts designed to ensure that developing 
countries, and especially the least-developed among them, secure a share in the growth of world trade 
commensurate with the needs of their economic development. In this context, enhanced market access, 
balanced rules, and well targeted, sustainably financed technical assistance and capacity-building 
programmes have important roles to play.”
291 The definition of a least developed country was established by the UN in 1971 and based on three 
criteria: low per capita income, a human resource criterion and an economic vulnerability criterion. There 
are currently 49 states that fulfil these criteria, most of them in Africa.
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third and most recent UN-conference on the problems o f least developed countries that 

took place in May 2001 achieved more substantive concessions in the field of trade. It 

adopted a ‘Programme o f  Action1 that envisages duty-free and quota-free access for all 

products from developing countries.292 Championing this policy, the EU  already provides 

almost complete exemption of the Least Developed Countries from tariff duties in the 

framework of the Everything But Arm s - Initiative.293

Thus, a culture of exceptions and exemptions from liberal rules has a firm place in global 

governance. Multilateral international regimes that fail to make such exceptions would 

hardly be regarded as legitimate any more. The crucial importance of UNCTAD, I argue, 

can be found in its functioning as a catalyst for this normative development in international 

economic affairs. We can see its effects by comparing recent documents on the issue with 

material from the immediate post-war period. The terms of the trade and development 

discourse have changed and these changes have led to adjustments o f rules, even if this 

still lags behind what developing countries have demanded and what might indeed be 

desirable.

5.9 On the importance o f  justice and fairness argum ents

This case study has provided some evidence that ideas and ideologies have influenced the 

development o f the world trade regime significantly. I have also demonstrated that the 

notions of justice and fairness described above were core parts of these ideologies and 

thus might have played a role in this process. However, this did not say much about the 

concrete significance of fairness considerations in the political process. Counterfactually 

speaking, would UNCTAD have been convoked without resort to justice claims? Would 

the GSP have been introduced? As far as the origins of the trade and development debate 

are concerned, a sense o f being treated unfairly is quite likely to have fired the insistence 

behind the claims of the developing countries. One Western negotiator noted the 

following:

292 See UN Doc. A/CONF.191/11, 8 June 2001.
293 See Council Regulation (EC) No 416/2001. Full exemption from duties started on 5 March 2001, v-ith 
the exception of bananas, rice and sugar. In these cases duties are reduced in several steps until 2006 and 
2009, respectively.
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“In order to understand the drive and fervor of the less developed countries for this Conference, it is not 

enough to examine their trade problems in terms of statistical trends. The problems are serious; there 

should be no question about that. But beyond any objective level of analysis, the leadership group in these 

countries is fired with a sense of injustice, a feeling that the international trading system is stuck in favor 

of the advanced countries (...)“ (Frank, 1964: 212).

The phenomenon that Isaiah Frank describes here is that it is not absolute welfare that 

leads to individual satisfaction but the relative position within a reference group. A feeling 

of being deprived of the fruits of one’s labour, or being underprivileged in a reference 

group spurs the dissatisfaction and perceived injustice of a social situation.294 The world 

economic situation in the 1950s could easily have induced such a feeling in policy makers 

of the South. It thus quite probably contributed to the powerful urge of the developing 

countries to put the topic of world poverty on the international agenda. Triggering 

emotional fervour, however, is only one of several practical effects that justice might have.

Perhaps more interesting than the emotional trigger is the inherent power of fairness 

arguments in a rational political discourse. Political arguments, that is, statements about 

the world linked to a specific proposal to  political action, are more likely to be accepted if 

they match with notions of fairness that the actors involved hold. They have to be 

intuitively plausible. In the trade case, two important fairness arguments could be 

identified that potentially may have influenced the course of events, in the sense that they 

initiated or accelerated the change of minds, which then led to change of politics.

The first argument we found was that the rules of world trade were unfair because they 

did not treat likes alike, but applied the same rules to countries that were very different in 

many respects. By means of analogy, developing countries argued that what was accepted 

inside countries should be accepted in international relations as well. Every society makes 

exceptions for the physically weak, materially poor, or otherwise underprivileged 

(Edgerton, 1985). There was no compelling reason why such a principle should not refer 

to global politics. The ‘trade gap’ and the ‘trade trap’ were metaphors that underlined

294 For an empirically informed discussion see Wilson, 1993: 60-65.
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precisely the unfair character of a world system that worked on the assumption of equality 

in the face of tremendous de facto  inequalities.

In addition, the notion that damage done creates a moral obligation for compensation is 

one of the most widely accepted fairness claims across cultures.295 Such an obligation is 

also a standard feature of legal systems. In the case study, the claim that the developed 

countries were responsible for the impoverishment of the South was fiercely contested. 

The very fact that the language o f responsibility was so hotly debated indicates its inherent 

power. Developed countries struggled to avoid an explicit acknowledgement that they had 

causally contributed to the underdevelopment o f large areas of the globe. An admission o f 

that kind would have paved the way for powerful claims to restitution. To pay for damage 

done is a very strong moral obligation.

In sum, the development debates that took place in the early 1960s provide some evidence 

for the claim that fairness notions have influenced policies toward developing countries. 

However, for a couple of reasons it seems very difficult to determine with accuracy to 

what extent a certain fairness notion informed a political decision. Firstly, fairness notions 

usually come attached to certain political proposals. Parties to the UNCTAD conference 

did not vote on fairness concepts, but on policies. Such political concrétisations enable 

fairness ideas to influence the course of historical events. Notions of fairness can only be 

translated into political action when they can indicate what should be done in a certain 

situation.

Concrete political measures regarded as serving fairness thus became the proxies for a 

more abstract fairness claim. Take the example of the GSP: the GSP served global fairness 

because it promised to remedy inequalities arising from the liberal order that treated non

equals equally. To be politically effective, the inherent fairness claim ( ‘it is fair to make 

exceptions in favour of poor countries in world trade’) was dependent on a concrete 

political proposal (‘introduction of a GSP’). Thus, the difficulty with assessing the political

295 See Coleman, 1995, who discusses similarities and differences in the implementation of this moral 
principle in various legal systems.
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| effectiveness of the fairness content is that we can never be sure if actors adopted the GSP

because they thought it was fair. They might well have had other reasons for doing so.296

Industrialised countries might have adopted the GSP because they wanted to win the 

favour of developing countries with a view to future political projects. Their 

representatives might even have nodded although they already planned to later obstruct 

the implementation of the project in any possible way. To disentangle the mixed 

| motivations that prevail in many political decision-making situations is extremely difficult,

j if not impossible. What we can do, however, is to document the way that certain

discourses on international governance have changed over time. There was a coincidence 

between the moralisation of political arguments in favour o f the GSP in a terminology that 

the West could hardly object to (the ‘defects of liberalism’), and a decreasing resistance by 

the West against this proposal.

i
| However, I would not dare to suggest any regularity o f the kind ‘if fairness arguments

I correspond with an actors’ moral convictions they will make her accept a related political

j proposal’. First of all it seems hard to avoid the tautology hazard inherent here: how can

we tell if moral notions corresponded with an actors’ beliefs independent from the 

outcome of her decision? Secondly, as I have explained in the previous paragraphs, it 

seems hard to disentangle various possible motivations for a certain decision. In addition, 

it seems that moral arguments can somehow lose their force when they are repeated 

stereotypically over time. How can we account for this ‘wearing o f f  effect?

I

From a practical point of view it appears that the use of fairness arguments can even be 

counter-productive in certain circumstances. As John Sewell and William Zartman have 

argued in the context of global negotiations, it can at times be very unwise to routinely 

reel off the usual fairness claims. “In many cases the South tends to rely on moral 

arguments, although there are strong economic and political arguments to be made for the 

reform of the international economic system. The debt negotiations are a good example. 

The South based its arguments essentially on moral grounds when there was a real and

I 296 For the general difficulties to determine causal effects of ideas see Yee, 1996.
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strong case to be made for Northern self-interest in global financial stability and trade 

expansion” (1984: 101).

Thus, notions of justice and fairness seem to have the potential to lend force to political 

proposals. Due to the compound nature of most political arguments, their precise influence 

on a specific political outcome seems very hard to trace. In addition, this case study has 

produced some evidence suggesting that representatives of certain countries tend to 

promote values and moral tenets that are dominant in their own societies. The most clear- 

cut example has been the United States, whose arguments on the international economic 

regime we have followed here from roughly 1940 until the 1960s. In the following case 

study on climate change we will keep an eye on this issue and come back to this discussion 

in chapter 8.
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Chapter 6: Multilateral climate policy before Rio, 1988-1992

6.1 The nature o f the greenhouse effect

This first section of my case study on climate change is designed to give the reader an 

overview of the enormously complex problem that is the subject of climate policy. It 

shall provide some background information and technical terms necessary for an 

adequate understanding of the phenomenon, and also highlight the intimate link 

between scientific research and the political process. In addition, it seeks to highlight 

the analogies that have determined the political response to global warming. The most 

important one has been the analogy with ‘ozone politics’, that is, the global political 

effort to ban chemicals that deplete the stratospheric ozone layer.

The idea that human activities may influence climatic conditions on Earth is not a 

discovery of the 20th century.297 That carbondioxide (CO2) might play an important 

role in the regulation of atmospheric temperature was known already among experts 

in the second half o f the 19th century (Arrhenius, 1896). They hypothesised that CO2 

must be involved in the functioning of the so-called ‘greenhouse effect’ in the 

atmosphere. This metaphor describes the following physical phenomenon:

The main source of energy for the Earth is the sun. With the sunlight, solar radiation 

reaches the Earth’s surface and heats it up. The Earth in turn radiates a good deal of 

this incoming energy back into space. The crucial difference between these two 

processes is that sunlight comes in on the short-waved side o f the radiation spectrum 

whereas the transport of energy away from the planet happens through long-waved 

infrared radiation. Some so-called ‘greenhouse gases’ in the Earth’s atmosphere 

interfere with this process in the following way: they let the incoming short-waved 

solar radiation through, but they block the infrared radiation away from the Earth. 

Thus they trap energy in the atmosphere and make its temperature rise. Most of these 

greenhouse gases are very simple chemical compounds, encompassing water vapour, 

carbon dioxide (CO2) and ozone (O3). The greenhouse mechanism raises the Earth’s 

temperature from about -18 to +15 °C on average. This process is therefore absolutely

297 The historical overview presented in this introductory section is based on IPCC, 2001a, 2001b, 
2001c; Oberthiir and On, 1999; Jepma and Munasinghe, 1998; Borsting and Fermann, 1997; 
Lanchbery and Victor, 1995; Bodansky, 1993.
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indispensable for the existence of life on Earth and constitutes the ‘natural’ or 

‘background’ greenhouse effect.

To be distinguished from this ‘natural greenhouse effect’ is its artificial re

enforcement as a result o f human activities. Since CO2 is inevitably produced in every 

process o f combustion, large quantities of this greenhouse gas are emitted by the 

industrial economy through the burning of fossil fuels such as carbon, mineral oil and 

natural gas. Until the late 1950s it was widely assumed that this man-made surplus 

CO2 would be absorbed immediately by the oceans so that the global climate would 

not change significantly through industrialisation. Thus, climate science in those days 

“was undertaken because o f intrinsic intellectual interest to a few curious scientists, 

not because of its relevance to policy or society” (Lanchbery and Victor, 1995: 30).

During the 1960s and 70s, however, meteorologists at the Mauna Loa Observatory in 

Hawaii discovered that the concentration of CO2 in the atmosphere was constantly on 

the rise. These findings elicited new scientific interest in the issue. The advent of 

computing technology at roughly the same time opened up new possibilities to 

develop sophisticated climate models, which requires the processing of large data 

sets. Nevertheless, the scientific community was still unsure in the 1970s if the 

predicted man-made climate change would lead to global warming or rather to a new 

ice-age. Climate science in these days was also very much concerned with the 

consequences that a nuclear war would have on the global atmospheric system.

In the 1980s a growing public awareness of environmental hazards created an 

additional boost to the scientific investigation of all sorts of pollution. The increased 

sensitivity also triggered concern with atmospheric issues, in particular after the 

discovery of a rapidly growing ‘hole’ in the stratospheric ozone layer over Antarctica. 

Scientific climate research with more refined, computer-based models pointed in one 

direction only: the global atmosphere was heating up. Thus, the interplay between a 

growing body of scientific evidence and unprecedented public interest in the topic 

created pressure towards an international political response to ‘global warming’.



6.2 Analogical reasoning and the social construction of climate change

When new issues arrive on the political agenda, the framing of these problems is of 

crucial importance (Jachtenfuchs, 1996). Analogies and other interpretations o f the 

new and puzzling in terms of the well known and familiar can powerfully determine 

the perception of a problem, simply by suggesting what it is like.298 The political 

reaction to climate change testifies to an increased tendency to view the global 

environment as sort of a condominium shared by all nations. This condominium -  

perception suggested that the atmosphere was a type o f ‘commons’ as defined in 

Hardin’s famous formulation (1968).2 300"  The prevailing idea was that the atmosphere 

could not belong to a single state and was therefore to be regarded as a ‘global 

commons’. Therefore, its cost-free use as a deposit for gases led to an unsustainable 

level of over-exploitation. As nobody can be prevented from making such use o f the 

atmosphere, any negative effects o f this overuse would impact on all users.

Hence a need for global cooperation was diagnosed, in order to resolve this collective 

action problem inherent in the ‘tragedy of the commons*. Through cooperative action 

by all users o f the global atmosphere the over-exploitation could be stopped, in such a 

way that it would no longer disturb the ecological balance of the planet. The idea of 

global environmental commons, more generally speaking, dates back to the 1972 UN 

Declaration on the Environment. This declaration stated that all nations share the 

responsibility for the international environment, and that this common responsibility 

can set limits to sovereign state action.301 An appropriate political response to global 

warming was therefore regarded as a political solution to a collective action problem. 

This framing also spawned the search for precedents in other policy areas that 

involved global commons or collective action problems.

298 An interesting piece of work in this respect is M J. Peterson’s study of contested definitions about 
the nature of outer space (1997). For the framing of the climate change issue see in particular 
Jachtenfuchs, 1996; Ulbert, 1997. On the role of international organisations as ‘framers’ and 
‘innovaters’ see Haas, 1990, Chapter 2.
299 The notion of the ‘commons’ stems from ancient patterns of land use. The commons were a part of 
the medieval village; a stretch of woodland or pastures that were common property and could be used 
free of charge by every cattle farmer in the village. As a consequence, they were subject to permanent 
overexploitation and ecological degradation, because there is no incentive for the individual to restrict 
the use of the land. Establishing a regime to govern the commons is viewed as a typical problem of 
collective action.
300 On this analogy in international environmental policy and regime-making see Vogler, 2000.
301 Stockholm Declaration on the Human Environment, UN Doc. A/Conf.48/14/rev.l, 16 June 1972. 
The Stockholm declaration is explicitly mentioned in the preamble of the UN Framework Convention 
on Climate Change (henceforth: FCCC), its provisions are recalled in paragraph 7.
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During the search for precedents, the Law of the Sea Convention (UNCLOS) gained 

prominence as a possible blueprint for addressing global atmospheric change. Under 

international law, the High Seas are a space which does not belong to any single state, 

but which nevertheless is subject to certain legal regulations. These regulations 

concern, for example, the prevention of accidents or the fight against piracy. Some 

aspects of the Law of the Sea Convention have been seen as a particularly important 

precedent for climate policy: the provisions regarding the international sharing of 

mineral resources in the deep seabed. In UNCLOS these resources are defined as a 

common heritage o f  mankind,302 Thus, they should be exploited to the benefit of 

mankind and cannot be appropriated freely by states or individuals. Through 

UNCLOS, a regulatory regime was installed that supervises the exploitation of the 

deep sea-bed minerals. 303 . ;

Drawing on an analogy with these resources it was suggested during the first official 

UN debates on climate change in the autumn of 1988, that the atmosphere should also 

be regarded as ‘the common heritage of mankind.’304 The General Assembly found, 

however, that ‘common heritage’ was not an appropriate term. It adopted instead the 

formulation that climate change was a ‘common concern of mankind’ .305 Academics 

have questioned the ‘commons* analogy as well, pointing out that the appropriation of 

non-regenerable mineral resources of the sea bed neither matches the climate change 

problem nor Hardin’s original description o f the tragedy of the commons (Sebenius, 

1993: 195/96).

-V {. ■

The minerals of the deep sea-bed can be appropriated only once and are then gone. 

What Hardin had in mind, in contrast, are living resources that are capable of 

reproduction but threatened by overuse. In deep sea-bed mining there is no over- 

exploitation involved that would unbalance a fragile ecological equilibrium .306 

Sebenius’ criticism is valid. From the social scientific point of view, however, we

302 See United Nations Convention on the Law o f the Sea (UNCLOS), Art. 136.
303 Some states, most notably the US, did not agree to this sort of regulatory regime.
304 On this debate see Borsting and Fermann, 1997: 62.
j05 See UN GA Resolution 43/53,6 December 1988.
306 This is not to say that the exploitation of minerals under the sea is generally environmentally 
friendly. The point is that the ecological damage in this case is a collateral damage, as opposed to the 
over-exploitation damage of the pastures, the example of ecosystems Hardin used.

170



should consider the power of the analogy as a force in the formulation of climate 

change politics, even if the analogy is flawed. We have seen the power of unsound 

theories in the case study above.

As for the Law of the Sea, there is considerable evidence of the precedent power of 

the UNCLOS regime. During the first negotiations about a possible international 

climate regime, Canada in 1988/89 suggested a comprehensive convention on the 

‘law of the atmosphere’, which would establish a common legal framework for a wide 

range of issues, including stratospheric ozone depletion and acid rain problems.307 

This plan was dropped quite soon, mainly out of considerations of feasibility (Tolba, 

1989).

6.3 Climate change and the ozone analogy

The most important touchstone during the search for an analogy for climate change 

seems to have been the ‘ozone regime’ (Vogler, 2000: 124).308 In fact, the history of 

the scientific and political response to ‘global wanning’ cannot be told without 

reference to the parallel effort to ban chemicals that have the potential to damage the 

stratospheric ozone layer.309 In retrospect, the ozone regime appears as a unique 

success story in global environmental politics, since it managed to lower the 

respective emissions of harmful substances by 84 % within roughly 10 years.310 This 

was achieved by setting up a Framework Convention in 1985, which was 

subsequently supplemented by several protocols. These amendments fixed concrete 

emission reduction targets and covered additional substances.311 In many respects the 

ozone problematic can be viewed as very similar to the greenhouse effect:

307 This debate is reported in Bodansky, 1994: 53f.
308 The discovery that the stratospheric ozone layer is thinning, in particular over the polar regions, was 
made in the 1970s. Further research showed that it is severely damaged by certain man-made 
chemicals. These ozone-depleting substances contain various combinations of the chemical elements 
chlorine, fluorine, bromine, carbon, and hydrogen. CFCs are compounds that contain only chlorine, 
fluorine, and carbon. Besides, carbon tetrachloride, methyl chloroform and the halons, which contain 
carbon, bromine, fluorine, and (in some cases) chlorine have a damaging potential. These substances 
have been used in many applications including refrigeration, air conditioning, foam blowing, cleaning 
of electronic components, and as solvents and fire extinguishants. Source: United Nations 
Environmental Programme, Ozone Secretariat, at http://www.unep.ch/ozone/index.shtml.
309 These parallels are highlighted extensively in Rowlands, 1995.
3,0 Source: Ozone Secretariat at UNEP, http://www.unep.ch/ozone/press-rel/press-rel-21032000.htm
311 For the negotiation history of the ozone regime see Benedick, 1991 and Parson, 1993; for the 
connection of science and politics see Litfin, 1994; for recent developments and the state of 
implementation see UNEP, 2000.
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stratospheric ozone depletion is truly global in nature, with regard to both causes and 

effects, and it involves the same physical sphere, i.e. the atmosphere.

Moreover, in both cases there were still considerable scientific uncertainties about the 

nature o f the problem when the political process to combat the predicted 

environmental degradation was launched. Thus, science and scientific evidence 

played an unprecedented role in these two cases o f global governance. Many policy 

makers by analogy perceived climate change to be ‘something like the hole in the 

ozone layer’ .312 Ozone politics was and still is the most salient point of reference 

when analogies to the climate change problem are sought.313 The preamble of the 

Framework Convention on Climate Change (FCCC) explicitly refers to the ozone 

regime, “[r]ecalling further the Vienna Convention for the Protection o f the Ozone 

Layer, 1985, and the Montreal Protocol on Substances that Deplete the Ozone Layer, 

1987, as adjusted and amended on 29 June 1990.”314

As the relatively effective ozone policy was viewed as a blueprint for the construction 

o f a global climate regime policy makers decided to follow the procedural pathway to 

establish a framework convention in the beginning, and then subsequently fill this 

framework with concrete and legally binding obligations (Grubb, 1990: 70). In the 

ozone case this turned out to be an efficient way of procedure. It allowed Parties to 

start with a general acknowledgement of the problem, and then to negotiate concrete 

measures as scientific evidence hardened and public pressure increased.

However, in the ozone case only four years passed between agreeing on the 

framework convention and the first protocol entering into force (see table 3). In the 

climate case, the Kyoto Protocol that contains legally binding measures against global

312 On this aspect see Pronk, 2001.
313 Note that there were other possible analogies to be made, which in many respects could have been 
equally plausible, most notably the efforts to reduce long-range transboundary air pollution in the 
Northern Hemisphere (see Levy, 1993; Underdal and Hanf, 2000). This constituted a multilateral effort 
to ban atmospheric pollution, and was also quite successful. Unlike ozone politics it touched upon a 
broad range of economic activities crucial to the economy. It was however, not a global political 
process, which seems to have been the decisive selection criterion.
14 See FCCC, Preamble, para 13, http://www.untccc.de/resource/conv/conv 002.html, and Vienna 

Convention fo r  the Protection o f  the Ozone Layer, 22 March 1985, reprinted in: UNEP, 1991: 301-309, 
and Adjustment to the Montreal Protocol on Substances that Deplete the Ozone Layer, printed in: 
UNEP, 1991:315.
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warming still has not entered into force.315 As the climate change regime got stuck on 

the road to concrete counter-measures it was argued that maybe the two problems 

were not as similar as it had been tempting to suppose in the beginning (Benedick, 

1998).

Indeed, all the similarities notwithstanding, there are some differences in the nature of 

the two problems. First of all, the greenhouse effect is not a purely anthropogenic 

phenomenon, i.e. it was not caused only by human activities. As explained above, the 

greenhouse effect is a natural phenomenon that makes planet Earth a hospitable 

environment for organic life. Thus the environmental problem is not the industrial 

pollution of a previously uncontaminated natural environment, but rather the artificial 

re-enforcement o f a natural phenomenon. For the science of climate change this 

created difficulty in drawing a clear borderline between what is ‘natural’ and what is 

‘environmental degradation’. The global climate has shown a remarkable variability 

over the millennia, with recurring ice-ages as maybe the best known phenomena. The 

specific causal influence of human activity on the climate is, consequently, much 

harder to demonstrate than in many other cases of environmental ‘pollution’.

-\w*-

Moreover, climate - in contrast to weather - is by definition a long-term concept. Even 

the fact that the hottest years since the beginning o f scientific weather documentation 

in the mid 19th century have all occurred after 1980 does not yet satisfy scientific 

requirements to allow talk of a ‘climate change’ .316 Strictly speaking, we are still 

facing an accumulation o f weather changes. As a consequence, although all evidence 

is pointing at the fact that the release of greenhouse gases leads to a warming of the 

global atmosphere, the ‘ultimate scientific proof is still missing.

Thus, climate science and climate politics had to deal with an unprecedented level of 

complexity. Although ozone depletion was also surrounded by scientific uncertainties 

in the beginning, the causal connection between the emission of certain chemicals and

315 State of ratification on 11 December 2001. For the current state of ratification see the regularly 
updated website of the FCCC secretariat, http://www.unfccc.int.
316 “Our ability to quantify the human influence on global climate is currently limited because the 
expected signal is still emerging from the noise of natural variability, and because there are 
uncertainties in key factors. These include the magnitude and patterns of long-term natural variability 
and the time-evolving pattern of forcing by, and response to, changes in concentrations of greenhouse
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the appearance of the ‘ozone hole’ over the poles was relatively easy to establish. 

Ozone politics was further facilitated by the fact that for almost all substances that 

deplete the stratospheric ozone layer, mainly chlorofluorocarbons (CFCs), substitutes 

are at hand. Thus, saving the ozone layer does not involve a large scale adjustment o f 

the economy and lifestyles, but requires ‘only’ certain technological adaptations. 

Refrigerators and air conditioning systems, for example, can still be produced, even 

without using the notorious CFCs as cooling agents.317 Hence, the availability o f  

alternatives has contributed to the success o f the ozone regime. Moreover, the ozone 

regime had little difficulty in locating the sources o f pollution. By the mid 1980s the 

main producers of CFCs were a handful of companies in the industrialised world, so 

that the definition of polluters and responsibilities was a minor issue on the political 

agenda. All the developing countries, including China and India, accounted for only 

15 % of the global production in 1986 (Tolba, 1998: 63/64).

In the climate change case, in contrast, most conditions that apparently facilitated 

political agreement and ‘regime success’ in the ozone case are absent. First of all, 

greenhouse gases are produced virtually everywhere on the globe. This is due to the 

very nature of the respective substances: CO2, the most important greenhouse agent, is 

produced wherever fossil materials bum; be it wood, coal, gas or mineral oil. The 

sources o f  methane (CH4), another potent greenhouse gas, are located mainly in 

developing countries, as methane is released from such basic agricultural activities as 

growing rice and breeding cattle. In contrast to CFCs, greenhouse gases emerge from 

very simple, quasi-natural processes, and emissions relevant to the climate change 

phenomenon originate from all regions of the globe and all types of countries.

Another difference in the nature of the problem lays in the extraordinarily complex 

regulation of the CO2 content in the atmosphere. Whereas CFCs are extremely stable 

chemical compounds that persist in the atmosphere for many years, CO2 can be 

absorbed by many natural processes, such as photosynthesis. Since photosynthesis 

occurs wherever plants grow, nature has an enormous capacity for re-absorbing CO2

gases and aerosols, and land surface changes. Nevertheless, the balance of evidence suggests that there 
is a discernible human influence on global climate.” IPCC, 1995a, section 4.
317 Some of these substances turned out to be not unproblematic, however, as they have a reduced but 
still significant ozone-damaging potential.
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from the atmosphere. The most powerful absorbers of CO2 are the oceans (through 

algae) and forests. In the technical jargon of climate policy, all these potential 

deposits of greenhouse gases are called ‘sinks’ .318

Unfortunately, the world’s major forests shrank in the same vein as the emissions of 

greenhouse gases increased, so that mankind has pushed the ecological equilibrium of 

the atmosphere out of balance simultaneously from tw o sides.319 Thus, climate 

politics are further complicated by the fact that not only the emission of greenhouse 

gases but also the creation or destruction of sinks have to be taken into account. A 

massive destruction of sinks like the large-scale deforestation in tropical countries 

added another dimension to the question of responsibility for the greenhouse effect; 

logging of wood, for example, became part of the greenhouse problem although it did 

not involve any ‘emissions’.

In sum, the extraordinarily complex nature of the greenhouse effect has hampered 

political efforts to come to terms with this problem from the outset. Complexity refers 

not only to the causation of the phenomenon but also to the political options for 

fighting it. The kind of economic and lifestyle adjustments that a successful climate 

policy requires go way beyond the scope of traditional instruments in environmental 

politics. Traditionally, efforts to protect water, air and soil from pollution involve 

abandoning certain techniques or practices, but they rarely question the very 

foundations of the economy. It is by far easier, for example, to ban the use of heavy 

metals or certain pesticides like DDT than to restrict the use o f cars and jet engines. 

Climate change also transcends the geographical limits that almost all other 

environmental problems have; climate change is a global, and, if we like, systemic 

disease of the environment. Like very few other environmental problems climate 

change marks the limits to economic activity on the globe.320

3,8 To complicate things further, most sinks can only be regarded as temporary deposits of CO2. Forests 
will absorb a good deal of CO2 while they are growing but release a part of it once they are mature.
319 The term equilibrium shall not suggest that the climate has been stable before man interfered with it. 
Climate history is abundant with examples of rapid shifts due to a variety of factors. The rapid increase 
in CO2 caused by industrialisation, however, is unprecedented.
320 Ironically enough the ‘limits to growth’ that were predicted in the 1970s were not set by exhausted 
resources, as was predicted then, but rather by the planet’s absorption capacities for the waste of the 
industrial economy. “The limits to growth” was the title of a famous study for the Club o f Romey see 
Meadows et.al., 1974.
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Coming back to the initial discussion about analogical reasoning, we can see that 

politics initially highlighted some common features of the ozone and the climate 

change problems, while major differences were underestimated. The attractiveness o f 

the ozone regime, apart from the fact that it was successful, seems to have been its 

global nature. We can see this counterfactually, when we ask why the regime against 

‘Long Range Transboundary Air Pollution’, for example, was not mentioned in the 

Climate Convention. This European regime tackled ‘acid rain’; an atmospheric 

environmental problem that touched upon the core o f the industrial economy much 

more than ozone depleting substances did.321 In addition, the regime generated 

notable success. So it could have been used as a reference point but was not. It was, 

however, only regional in nature and did not involve developing countries. 

Apparently, the vision of climate change as a global collective action problem that 

necessitates global all-inclusive solutions was stronger.

Striving for a global solution to climate change also meant creating a new arena for 

the North-South conflict. As economic growth is still linked to a rise in GHG 

emissions climate negotiators had to take the issue o f development on board. In the 

ozone case, a North-South conflict had emerged when it came to designing solutions 

for the phase-out of CFCs and other ozone depleting substances.322 Under the ozone 

regime, developing countries had demanded (and obtained) financial and 

technological assistance in order to help them switch to more ozone-friendly 

technologies.323 Although the ideologisation o f ozone policy was comparably low, the 

global framing of the climate change issue bore the risk of opening up a new 

battleground for old North-South issues.

6.4 The difficult calculation o f  costs and benefits o f  climate policy

This complexity on the emission side found its counterpart in the damage dimension 

of the climate problem. Although it is beyond dispute that climate change and its 

potential consequences will affect the Earth as a whole, it is still open to speculation

321 Acid rain is caused by sulphur compounds that are produced in the combustion of fossil fuels, in 
particular coal. The noxious substances can be transported on the wind to very remote areas. 
International politics to combat acid rain started in the 1970s. On the development of this regime see 
Underdal and Hauf, 2000; in particular pp. 21-48.
322 On the stages of this conflict see Rowlands, 1995: 165-184.
323 On this transfer of financial and technological support through the Multilateral Fund of the 
Montreal-Protocol see Barratt-Brown, 1991; DeSombre and Kauffman, 1996; UNEP, 2000b.
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which zones will be affected most.324 325 The effects of climate change are long term 

developments and still subject to much uncertainty. Current models predict a mean 

rise in temperature of between 1.4 and 5.8 °C by the year 2100 (relative to 1990) and 

a concomitant sea-level rise of up to 88 centimetres (IPCC, 2001a). Should, as it is 

predicted, a couple of low lying island states really become uninhabitable, this would 

be the first known case of the extinction of a nation as a side effect of human 

economic action. The sea-level rise, mainly due to melting glacier ice at the poles is 

the most infamous long-term consequence of climate change. A large part of the 

projected damage, however, is likely to occur on the spot, due to singular events like 

devastating storms, extreme rainfall, floods etc..326

In general, it is predicted that tropical and sub-tropical zones of the globe will be more 

severely affected by the adverse consequences of climate change than temperate areas 

(IPCC, 2001b). These regions are already regularly exposed to extreme weather 

situations, such as droughts and cyclones. Agriculture in many tropical regions like 

the Sahel zone is already at risk under present conditions. Even minor changes in 

precipitation intensity and timing can lead to a complete loss of crop harvests and a 

further extension of deserts in these areas (Grubb, 1995: 467). Thus, a lot of the 

currently projected damage arising from the ‘greenhouse effect’ is expected to hit 

developing countries, and not the industrialised states, which in the majority enjoy a 

temperate or cool climate. For some countries with cold climate and short vegetation 

periods such as the Russian Federation, a moderate rise in temperature might even 

prove to be an advantage.

For the time being, very little is known about the role that the oceans are likely to play 

in the climate change process. This concerns not only their capacity to absorb CO2 but 

also the consequences that the warming of their waters will have. According to some 

worst case scenarios, ocean streams might be altered and thus modify the living

324 This has been of great interest not only to politicians but also to insurance companies. Thus one of 
the sponsors of such assessments is the big German re-insurer Munchener Ruck, The company has 
sided with environmental NGOs in pressing for an effective climate protection policy, for research and 
statements of policy see website http://www.munichre.com/index d.html.
325 Note that the territory of some island states like Kiribati and the Maldives does not exceed 5 meters 
in altitude.
326 Even these small islands are not supposed to drown slowly due to sea-level rise but to become 
flooded by tropical storms of increased strength that slop over the barrier of coral reefs protecting them.
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conditions on entire continents. A comparison between North American climate 

zones, not favoured by warm waters off their Atlantic coastline, and Europe is 

instructive in this respect.327 A reversal of the G ulf Stream  that functions as Northern 

Europe’s ‘central heating* might lead to a significant cooling of these areas.

It is questionable if such a scenario is probable. However, the unprecedented strength 

and frequency of the El Nino -  phenomenon in the Pacific Ocean over the last 

decades underscores the enormous power o f the oceans to determine weather and 

conditions of life in adjacent countries.328 Other unpredictable consequences o f 

climate change might affect the marine life. Over the last decade biologists have 

observed some phenomena clearly related to a warming of sea water, among them the 

sudden death of coral reefs in tropical waters and the advent of tropical fish species in 

the Mediterranean Sea.329 When coral reefs break apart they can protect the coastline 

much less against the impact of tropical storms.

Thus, the complexity o f the climate change problem is huge in all o f its dimensions. 

First of all, it is hard to predict the future rise in temperature and its consequences. 

Concomitantly, the economic consequences o f  a changing climate can hardly be 

quantified. This uncertainty about the expected damage complicates the assessment of 

the cost-effectiveness o f political and economic strategies to combat the greenhouse 

effect. Due to this three-dimensional complexity, the climate change phenomenon has 

triggered unprecedented scientific cooperation on a global scale. Given the political 

salience of environmental issues in the 1980s, this international expert cooperation 

was promoted actively by politicians.

In late 1988, following a resolution of the UN General Assembly, the 

Intergovernmental Panel on Climate Change (IPCC) was established in order to

327 England, for example, is located at the same geographical latitude as freezing Labrador /  Canada.
328 El Nino is a temporary anomaly in wind and ocean streams in the Pacific region, which affects 
weather conditions world-wide. For an excellent introduction to this phenomenon see 
http://www.pmel.noaa.gov/toga-tao/el-nino-storv.html.
329 ‘Coral bleaching’ is a sudden and large-scale death of corals (which are animals) that is attributed to 
the rise of water temperatures. It not only causes a loss of habitat for a broad variety of maritime 
species but also affects the protection of low-lying islands. Coral reefs serve as wavebrakers and thus 
reduce the impact of tropical storms on the coastline. When reefs die they lose this protective function. 
For coral bleaching and climate change see Reaser et.al., 2000. For biological and other indicators that 
document changes in average water temperature in the Mediterranean Sea see Brochier and Rameri, 
2001.
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deliver an objective assessment of the situation as a pre-condition for rational policy 

making.330 With this decision the ‘greenhouse effect* was formally recognised as a 

political issue o f high relevance. The IPCC works under the auspices o f the World 

Meteorological Organization (WMO) and the United Nations Environment 

Programme (UNEP); it does not carry out new research, nor does it monitor climate 

related data. Its main task is to assess all the available scientific, technical and socio

economic information that is relevant to the understanding o f human-induced climate 

change. The findings of the three specialised IPCC working groups are published as 

so-called ‘assessment reports* which are supposed to represent the scientific state of 

the ait on climate change.331 These reports of the IPCC are based on published and 

peer reviewed scientific technical literature. In addition they undergo a complicated 

and time-consuming review process.

‘Three principles governing the review should be borne in mind. First, the best possible scientific and 

technical advice should be included so that the IPCC Reports represent the latest scientific, technical 

and socio-economic findings and are as comprehensive as possible. Secondly, a wide circulation 

process, ensuring representation of independent experts ( i.e. experts not involved in the preparation of 

that particular chapter) from developing and developed countries and countries with economies in 

transition should aim to involve as many experts as possible in the IPCC process. Thirdly, the review 

process should be objective, open and transparent.”332

In the review process, which takes place in three stages, a consensus must be found 

not only among scientific experts from the relevant fields, but also among government 

representatives. This double-consensus procedure underlines the political character of 

the IPCC-reports. In fact, the higher the political relevance o f IPCC publications, the 

more consensus building is formally required. The formulation of a ‘Summary for 

Policy Makers’ is the last step in the review exercise. The summary highlights the

330 See UN GA Resolution 43/53, 6 December 1988, on the ‘Protection of global climate for present 
and future generations of mankind*.
331 The IPCC consists of three working groups and a Task Force. Working Group I addresses the 
scientific aspects of the global climate system and the mechanisms of climate change. Working Group 
II seeks to assess the vulnerability of ecological systems and the economy to climate change, screening 
negative and positive consequences of climate change, and options for adaptation. Working Group III 
focuses on policy options to limit greenhouse gas emissions and other human activities hazardous to 
the climate. The ‘Task Force on National Greenhouse Gas Inventories’ supervises the National 
Greenhouse Gas Inventories Programme, that is designed to collect data on national emissions and 
abatement policies.
332 Appendix A to the ‘Principles Governing IPCC Work, Procedures for the Preparation, Review, 
Acceptance, Adoption, Approval and Publication of IPCC Reports’, Adopted at the Fifteenth Session 
of the IPCC (San Jose, 15-18 April 1999), section 4.2.4..
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most important findings o f the report and explains them in non-technical language. 

Consequently, its formulation involves more consultations with government 

representatives than the adoption o f the ‘Assessment Reports’, which are unlikely to 

be read by politicians.333 334

Given these tasks and procedures, the IPCC can be described as a novel institutional 

interface between science and international politics, which seeks to establish a 

consensual knowledge base upon which politicians can act. The double nature o f 

the IPCC reflects the need for the best scientific evidence, but at the same time 

acknowledges the political relevance of the assessments given. The enormous 

uncertainty involved in climate change has created an enormous dependence of 

politicians on data and theories delivered by scientists. Hence scientific expertise has 

attained an unprecedented importance for policy making. On the other hand, science 

has become increasingly politicised because scientific findings directly determined 

the range of political options viewed as desirable and feasible. In my analysis o f 

fairness problems in the climate change regime below, I will further illustrate this 

problem with some examples that highlight the nexus between causation o f climate 

change, moral responsibility for it, and obligations to act.

6.5 The early years o f m ultilateral clim ate negotiation

In 1988 the phenomenon of anthropogenic climate change was debated for the first 

time in the General Assembly o f  the UN. The delegates urgently called for further 

scientific efforts to explore the causes and possible consequences o f the phenomenon 

and, as already mentioned, established the IPCC.335 At several meetings on the global, 

regional and bilateral level, governments launched a first round of informal pre

negotiations on a global treaty to address the problem. Over the year 1989 the last 

obstacles to a global conference for a climate change convention were surmounted. In 

particular the United States, a notorious laggard in climate change policy until the

333 In addition to the two stages of the review process for the Assessment Reports, the Summary for 
Policy Makers is subject to an additional round of governmental review and a line by line approval in 
the respective working group, see Appendix A to the Principles Governing IPCC Work, ‘Procedures 
for the Preparation, Review, Acceptance, Adoption, Approval and Publication of IPCC’. Reports, 
adopted at the Fifteenth Session of the IPCC (San Jose, 15-18 April 1999), section 4.3.
334 See on this aspect Shackley, 1997.
335 See UN Doc A/RES/43/53, 6 December 1988.
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present day, had opposed such multilateral negotiations with the aim o f establishing a 

legal instrument to tackle the problem*336

In December 1989 the General Assembly adopted a resolution, which authorised the 

United Nations Environment Programme (UNEP) to organise a global ‘Conference on 

Environment and Development’, which was to tackle the issue of climate change.337 

At the same time developing countries, which in the 1980s had shown little interest in 

the climate change topic, started to articulate their concerns. Over the next year 

multilateral diplomacy continued. Several groups, particularly the Western 

industrialised countries and the G 77, tried to agree on a common position -  with very 

limited success. In November 1990, the Second World Climate Conference was held 

in Geneva with participants on the ministerial level.338 Delegates agreed that some 

sort of international climate regime and a legal instrument in the form of a ‘Climate 

Change Convention’ was in sight. The talks in Geneva therefore attained the character 

of pre-negotiations to the official negotiation process, which was envisaged as starting 

in early 1991.339

A few weeks later, the official mandate to negotiate a climate change convention was 

issued by the General Assembly of the UN.340 341 Resolution 45/212 established an 

intergovernmental negotiation process (INC) and set a tight schedule for the 

negotiations over the years 1991/92. It also stated that the negotiations “should be 

completed prior to the United Nations Conference on Environment and Development
4 1

in June 1992 and opened for signature during the Conference”. Thus, there was

336 A driving force behind the US position was the White House Chief of Staff under the Bush Sr. 
administration, John Sununu. He questioned both the scientific theories behind ‘global warming’ and 
the need for immediate political action, which made him a major target of NGO attacks. In the absence 
of presidential leadership on the issue (Nitze, 1994: 192/93), Sununu had considerable leeway in 
determining the US strategy. Sununu left office during INC 5 in early 1992, but the policy shift that 
environmental groups had hoped for did not take place after his resignation. It is noteworthy that one of 
Sununu’s close allies in resisting the rest of the world was OMB-director Richard Darman. Over many 
years he had been one of the chief US-negotiators at the UNCLOS negotiations and had voiced his fears 
about a possible precedential function of the sea bed mining regime (Darman, 1978).
337 This conference is known as United Nations Conference on Environment and Development 
(UNCED), or *Rio-Summit\ June 1992. It was the biggest meeting of heads of states to date.
338 The outcome in Geneva was the ‘Ministerial Declaration of the Second World Climate Conference’. 
For the proceedings of the conference see Jäger and Ferguson, 1991.
339 There is some evidence that the statements issued at Geneva were already viewed as clear 
indications of a government’s will. The United States, for example, were reminded frequently in the 
INC of what they had already agreed to in Geneva.
340 See UN GA Resolution 45/212, 21 December 1990.
341 Ibid., Art. 7.
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considerable time pressure from the very beginning. This disappointed many activists 

who had hoped for a strong convention with binding targets for emission reductions. 

Negotiators in fact report that “a tacit agreement was reached quite early on among 

the delegations that recognized the impossibility to negotiate anything other than a 

Framework Convention in the time available” (Borione and Ripert, 1994: 84, my 

emphasis).

During the talks a gulf opened between industrialised and developing countries, which 

had already been visible at the Geneva meeting. Developing countries had managed to 

link the problem of climate change to wider considerations of development, and thus 

enlarged the scope of the negotiations. As reduction o f greenhouse gases are closely 

linked to economic development, these questions could not be separated, they 

argued. Any climate change policy that aimed at reducing emissions would 

significantly influence the process of industrialised development in the Third World. 

This linkage was viewed in the North as a ‘new edition* of the UNCTAD negotiations 

and an attempt by the developing world to get more financial aid they had not been 

able to attain through UNCTAD (Sebenius, 1994: 290). I will describe this debate in 

more detail below.

On top of the North-South divide, the picture was complicated further by fissures 

within these two main bargaining camps. The developing countries repeatedly tried to 

organise themselves along the lines of the Group o f 77 but faced fierce resistance 

from OPEC-countries. The OPEC -  group was lead by Saudi-Arabia and at times was 

supported by industrialised countries like Australia that also wanted a slow-down of 

the negotiations. They argued that costly political action and a large scale change in 

energy consumption habits was not justified in the light of persistent scientific 

uncertainties. Other developing country delegates, in contrast, feared the possibly 

disastrous consequences of a sea-level rise due to global warming and therefore 

demanded quick and efficient political action. 342

342 This concern was shared by the East European and Central Asian ‘Economies in Transition’, which 
formed a separate, loosely united bargaining group.
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As they might suffer huge damage from climate change, remaining scientific 

uncertainties should not prevent the world from adopting abatement strategies, they 

argued. To advocate their claims, some island developing countries in late 1990 

formed the Alliance of Small Island States (AOSIS), which became one of the most 

vociferous coalitions in the climate change negotiations. AOSIS remained a stable 

actor in the ongoing climate change process, extending its agenda to development in 

general. By the end of the Millennium it represented more than 40 member states.343 

Although it advanced mainly the interests of island countries, AOSIS positions often 

were supported by other developing countries that were particularly concerned about 

the consequences of climate change, such as low-lying Bangladesh.

Major disagreement about the ends and means of global climate policy did not only 

occur among developing countries. It also prevailed on the Northern side of the 

negotiation table. The main opponents there were the European Community, who 

called for a stabilisation o f emissions by the year 2000 at the level of 1990, and the 

US who consistently refused to accept any obligations or to make domestic energy 

consumption subject to international supervision or review. Thus, caucus building was 

attempted at several occasions, by industrialised as well as developing countries, but 

several lines o f conflict remained within these camps.

After roughly 15 months o f intense negotiations, the delegates adopted the United 

Nations Framework Convention on Climate Change (FCCC) on 9 May 1992. The 

result fell short of the expectations that many observers and the press had. The 

Convention set an "ultimate objective" of stabilising atmospheric concentrations of 

greenhouse gases at safe levels (Art. 2).344 Such levels should be achieved “within a 

time frame sufficient to allow ecosystems to adapt naturally to climate change, to 

ensure that food production is not threatened and to enable economic development to 

proceed in a sustainable manner” (ibid.).

343 AOSIS was established in the context of the Geneva conference in November 1990. It formally 
convened as a negotiating group at the first meeting of the Intergovernmental Negotiating Committee 
fo r  a Framework Convention on Climate Chang in February 1991. AOSIS functions on an ad hoc basis 
without a formal charter, a budget, or a secretariat. AOSIS’s first chairman was Ambassador Robert 
Van Lierop of Vanuatu (1991-1994), followed by Ambassador Annette des Hes of Trinidad and 
Tobago (1994-1997) and, since 1997, Ambassador Tuiloma Neroni Slade of Samoa. In summer 2000, 
AOSIS had 43 member states from all parts of the globe, and a couple of observers. See the AOSIS 
website at http://www.sidsnet.org/aosis/
344 The full text of the FCCC is available at http://www.unfccc.de/resource/conv/conv.html
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Apart from this cloudy definition of objectives, the document remained very 

unspecific with regard to the concrete implementation of the overall goal set in it.345 

In this respect it clearly resembled the Vienna Convention fo r  the Protection o f  the 

Ozone Layer from 1985. It did not contain any legally binding formulation 

regarding the stabilisation, let alone reduction, of emission levels. The Climate 

Convention was opened for signature at the Earth Summit in Rio de Janeiro, Brazil, 

on 4 June 1992, and came into force on 21 March 1994.

Table 3

A Chronology of M ultilateral Ozone and C lim ate Policy, 1982-1992

Y ear M ajor political events concerning ozone depletion (in Italics) an d  

climate change

1982 First meeting o f  an expert working group, sponsored by UNEP, with 
the aim o f preparing a Framework Convention fo r  the Protection o f  
the Ozone Layer.

1985 The ‘Vienna Convention fo r  the Protection o f the Ozone Layer ' is 
opened fo r  signature. It is a statement o f  intent and does not contain 
any concrete reduction targets.

1986 Negotiations on control and reduction o f  CFC emissions start on the 
expert level

1987 Political negotiations on CFC reductions quickly lead to the 
* Montreal Protocol on Substances that Deplete the Ozone Layer\

1988 The IPCC is founded to provide commonly accepted assessments o f 
causes and consequences o f climate change.
Further Reductions o f  CFC*s and adjustments to the Montreal 
Protocol are discussed in London

1989 Exploratory talks on feasibility of a climate change convention held in 
Den Haag, Ottawa and Noordwijk.
The Montreal Protocol enters into force. First Conference o f  the 
Parties to the Montreal Protocol is held in Helsinki. Working Groups 
are established to prepare a revision o f  the Montreal Protocol.

1990 Second Meeting o f the Parties to the Montreal Protocol adopts the 
London Amendments An Interim Multilateral Ozone Fund is 
established.
Second World Climate Conference held in Geneva. IPCC publishes 
first assessment report. UN General Assembly establishes “single 
intergovernmental negotiation process on climate change convention”

345 For an analysis of the FCCC under this aspect see Rowbotham, 1996.
346 See Vienna Convention fo r  the Protection o f the Ozone Layer, 22 March 1985, reprinted in: UNEP, 
1991:301-309
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1991 Five meetings of the intergovernmental negotiation committee (INC) 
tackle procedural questions and establish working groups. Little 
progress made in direction of concrete reduction targets.
Third Meeting o f the Parties to the MP in Nairobi

1992 Last meetings of the INC under increasing time pressure, no 
agreement on concrete targets and timetables. On 9 May the UN 
Framework Convention on Climate Change (FCCC) is adopted and 
subsequently opened for signature at the Rio Summit.
Fourth Meeting o f the Parties to the MP in Copenhagen agrees on 
substantial amendments to further accelerate the phase-out o f  CFC’s 
and cover additional substances. A permanent Multilateral Ozone 
Fund is established.

Sources: Bodansky, !994; Rowlands, 1995; UNEP Ozone Secretariat website at http^/www.unep.ch/ozone/treaues.htin, and 
FCCC Secretariat website at http://www.unfccc.de/resource/pFocess/components/respoDSe/landinarks.htin]

6.6 The topography of fairness in the Framework Convention

I have now outlined the nature of the greenhouse effect, the social construction of the 

political issue ‘global warming’ and the history of multilateral climate politics until 

the adoption o f the Framework Convention. In order to document the extent to which 

fairness considerations might have influenced this negotiation outcome (i.e. the 

FCCC) I will explore how disagreements in principle were transformed into a final 

agreement on principles. I will also show how the scientific definition o f the issue 

‘climate change’ was already imbued with fairness issues. As the negotiation result is 

the ultimate touchstone for evaluation of the process and the factors influential in it, 

this first section will present the paragraphs of the convention text which are 

obviously related to fairness problems. The core formulation seems to be the notion of 

a ‘common but differentiated responsibility’. Developing countries pushing for action 

regarded this acknowledgement as one of their main successes in the INC.347

The FCCC in its preamble already acknowledges explicitly that industrialised 

countries bear the main responsibility for the climate change phenomenon with regard 

to both their past and present activities. In paragraph 3 the Parties are

“Noting that the largest share of historical and current global emissions of greenhouse gases has 

originated in developed countries, that per capita emissions in developing countries are still relatively 

low and that the share of global emissions originating in developing countries will grow to meet their 

social and development needs”.

347 See AOS IS website at http://www.sidsnet.org/aosis/.
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Paragraph 8 recalls the UN Charter and a formulation from the Stockholm Declaration 

on the Environment that bans transboundary pollution:

“Recalling also that States have, in accordance with the Charter of the United Nations and the 

principles of international law, the sovereign right to exploit their own resources pursuant to their own 

environmental and developmental policies, and the responsibility to ensure that activities within their 

jurisdiction or control do not cause damage to the environment of other States or of areas beyond the 

limits of national jurisdiction,”

Moreover, there are a number of paragraphs that refer to the different economic and 

social circumstances of some Parties to the Convention and suggest that the 

provisions and commitments should be differentiated.

[10] Recognizing that States should enact effective environmental legislation, that environmental 

standards, management objectives and priorities should reflect the environmental and developmental 

context to which they apply, and that standards applied by some countries may be inappropriate and of 

unwarranted economic and social cost to other countries, in particular developing countries,

[18] Recognizing also the need for developed countries to take immediate action in a flexible manner 

on the basis of clear priorities, as a first step towards comprehensive response strategies at the global, 

national and, where agreed, regional levels that take into account all greenhouse gases, with due 

consideration of their relative contributions to the enhancement o f the greenhouse effect,

[20] Recognizing the special difficulties of those countries, especially developing countries, whose 

economies are particularly dependent on fossil fuel production, use and exportation, as a consequence 

o f action taken on limiting greenhouse gas emissions.

Thus we see that the drafters o f the Convention took many circumstances into 

account.348 This aim is reflected in Art. 3 on ‘Principles’:

1. The Parties should protect the climate system for the benefit of present and future generations of 

humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities. Accordingly, the developed country Parties should take the 

lead in combating climate change and the adverse effects thereof.

348 The Vienna Convention, by contrast, only refers in one line of the preamble to the special 
circumstances of developing countries and does not contain a section on principles. The preamble of 
the Montreal Protocol is much more explicit in this respect.
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2. The specific needs and special circumstances of developing country Parties, especially those that are 

particularly vulnerable to the adverse effects of climate change, and of those Parties, especially 

developing country Parties, that would have to bear a disproportionate or abnormal burden under the 

Convention, should be given full consideration.

We see that the fairness provisions of the Convention are quite sophisticated. They 

accommodate the situation of countries that are vulnerable to the effects of global 

warming. At the same time they also consider that some countries might suffer 

economic hardship from climate change politics. The Convention also assigns a 

special responsibility to those Parties that have outstanding capabilities to combat 

climate change. As this will be of great importance below, note here that the 

causation of global warming, which was mentioned in the preamble, is not repeated in 

the programmatic articles o f the Convention.349

How important are these passages for the overall outcome of the climate change 

negotiations? Quite important, I shall suggest, as the general differentiation between 

several groups of countries in the Convention is based on the criteria listed in the 

preamble and the principles article.350 Thus, a differentiation of obligations logically 

follows from the grouping of countries according to certain fairness criteria. In fact, 

the question of principles was regarded as so central that it was one of the problems 

resolved only in the very last phase of the negotiations.351 The principles were of 

particular importance because the Framework Convention remained vague on 

commitments and postponed most concrete action to the future. Agreement on the 

formula of a ‘common but differentiated responsibility’ therefore was a key to the 

successful conclusion of the negotiations.

In the climate change regime, the differentiation of parties inspired by the preamble 

and the section on principles was operationalised in the following way. The 

Convention divides countries into two groups: those listed in the Convention’s Annex

349 For a thorough legal analysis of the document see Bodansky, 1993.
350 See Art. 15 and 16 of the FCCC.
351 According to the reports of negotiators in April 1992 it was clear that without an agreement on 
principles and some vague commitments the negotiations were bound to fail (Kjellen, 1994). The hope 
to arrive at binding emission targets had already vanished at that point since differences on this issue 
proved almost insurmountable.
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I (known as "Annex I Parties ") and those that are not so listed (so-called "non-Annex 

I Parties").352 The Annex I Parties are the industrialised countries, which are 

committed to take the lead in addressing the problem.353 Consider the following 

description of the connection between principles of action and specific commitments 

of Annex-I Parties in a quasi-official “Guide to the Climate Change Negotiation 

Process” that was published by the UN Climate Secretariat:

“The Annex I Parties are the industrialized countries who have historically contributed the most to 

climate change. Their per capita emissions are higher than those of most developing countries, and they 

have greater financial and institutional capacity to address the problem. The principles of equity and 

"common but differentiated responsibilities" enshrined in the Convention therefore require these 

Parties to take the lead in modifying longer-term trends in emissions. To this end, Annex I Parties are 

committed to adopting national policies and measures with the non-legally binding aim of returning 

their greenhouse gas emissions to 1990 levels by the year 2000.’*354

The differentiation in the FCCC is made even more complex by the introduction o f 

the Annex II, which contains the wealthiest group of Annex I countries, that is, the 

OECD members.355 These countries have a special obligation to provide "new and 

additional financial resources" to developing countries to help them tackle climate 

change. They are also tasked to facilitate the transfer of climate-friendly technologies 

to both developing countries and Economies in Transition (EITs). Thus, Annex II 

represents another subdivision that identifies a group of countries that have 

outstanding capacity to act under the Convention.

This is quite obviously a positive differentiation that distinguishes special obligations 

o f countries with special capabilities. All remaining countries, basically the 

developing countries, form the group of the ‘Non-Annex I Parties’. These countries 

are only obliged to report in quite general terms on their actions to mitigate climate

352 The countries listed in Annex I are as follows: Australia, Austria, Belarus, Belgium, Bulgaria, 
Canada, Croatia, Czech Republic, Denmark, Estonia, European Community, Finland, France, 
Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Latvia, Liechtenstein, Lithuania, 
Luxembourg, Monaco, Netherlands, New Zealand, Norway, Poland, Portugal, Romania, Slovakia, 
Slovenia, Spain, Sweden, Switzerland, Turkey, Russian Federation, Ukraine, UK and USA.
353 Note also that the formula of “common but differentiated responsibility” is repeated in the first 
sentence of the Convention’s Art.4 on commitments.
354 FCCC Secretariat (2000), Guide to the Climate Change Negotiation Process, Bonn, also available at 
http://www.unfccc.int/resource/process/components/response/respconv.html.
355 This provision refers to OECD-membership in 1992.
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change and adapt to it. The submission of their ‘National Communications’ is also 

contingent on funding from the developed countries (see Art.4.7). In practice, the 

majority of developing countries did not present their reports until the late 1990s. 

These special concessions not only reflect the relatively small contribution o f most 

LDCs to the greenhouse effect, but also their lack of expertise and resources to 

compile the required documentation. Thus, the FCCC seems to combine two major 

fairness criteria for determining obligations; responsibility and capacity to act.

This brief topography of differentiation in the Framework Convention has shown that 

climate change policy from the very outset had involved a good deal of fairness- 

related issues. The FCCC legitimates the division of parties to an international treaty 

into two subgroups with completely different obligations. By determining the basic 

principles of international co-operation on the climate change problem, fairness 

consideration seem to have influenced political outcomes to a remarkable degree. 

‘The Principles enshrined in Article 3 of the FCCC are one of its major elements and 

are often cited in the sessions of the COP [Conference o f the Parties, J.S.] or its 

subsidiary bodies. Their legal status in the Convention is somewhat ambiguous, since 

they do not codify any concrete obligations. They nevertheless contain legal standards 

that may confer certain legal rights upon individual Parties” (Oberthur and Ott, 1998: 

99/100).

I will now start to document the way in which different concepts of fairness 

influenced the formulation of the principles contained in the final text of the 

Convention. Using the documents o f the negotiation process I will analyse how initial 

disagreements in principle were transformed into a final agreement on principles. An 

excursus will also demonstrate why the scientific definition of the problem ‘climate 

change’ was already imbued with fairness disputes. That the borderline between 

science and politics was extremely opaque in the FCCC negotiations is further 

illustrated by the fact that, initially, some developing countries were represented by 

Western experts in the INC, and not by their own diplomats (Dasgupta, 1994:132). 356

356 Other examples for fundamental differentiation among parties are rare in multilateral international 
treaties. The maybe best known exception from the equality-rule on a very basic level is the nuclear 
non proliferation treaty that recognises two groups of parties: those armed with nuclear weapons and 
others. See the ‘Treaty on the Non-Proliferation of Nuclear Weapons’, 1 July 1968.
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Moreover, this multilateral negotiation process was extraordinarily transparent and 

open to participation by non-govemmental organisations. NGOs were not only 

admitted to all INC plenary sessions but also invited to make a limited number of 

statements before the delegates. ‘T he INC process is, in principle, an 

intergovernmental negotiation. But because of the variety and complexity o f issues 

involved, the nature o f the debate and the diversity o f the opinion, the delegates 

themselves found it quite useful to discuss and test some of their initial ideas with 

NGOs” (Rahman and Roncerel, 1994: 251).

6.7 Fairness as promoted by negotiators

The Convention text was debated in an Intergovernmental Negotiating Committee 

(INC), established by UN Resolution 45/212. I will now map the most relevant 

fairness arguments as they were presented in the initial phase of the negotiations, that 

is, the sessions INC 1 (Chantilly, February 4-14, 1991) and INC 2 (Geneva, June 19- 

28, 1991). This phase o f the negotiation process was characterised by the ventilation 

and discussion of options for the envisaged convention and the testing of other 

Parties’ responses to the respective proposals. ‘T h is sparring process, although 

frustrating to those seeking rapid progress, played a necessary role by giving states an 

opportunity to voice their views and concerns. They learned about and gauged the 

strength of other state’s views. They sent up trial balloons and explored possible areas 

of compromise. Indeed, without this mutual learning process, it is hard to imagine that 

agreement would have been possible” (Bodansky, 1994: 61).

Negotiations started in February 1991 in Chantilly, near Washington, D.C., and were 

attended by representatives of 102 states.357 358 Very few delegations arrived with clear 

negotiation preferences, let alone draft texts. At the first two sessions of the INC
358delegates presented some informal papers with their proposals for the Convention. 

Note that at this early stage of negotiations there was no official text available as a 

working document, only the previously mentioned fragments that had been produced

357 The US had offered to host the meeting at this central location close to Washington and New York, 
where most developing countries had diplomatic missions. At that stage of the negotiations there was 
no financial mechanism to facilitate the participation of developing countries.
358 These “non-papers" were collected and redistributed by the Conference Bureau and occasionally 
also referred to as “Misc.l papers”, from the document series number: A /AC.237/M isc.l/....
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by the Parties. The only fairly complete Convention proposal at INC 1 was presented 

by the UK, for British diplomats had chaired the Topic Group on Legal Measures of 

the Intergovernmental Panel on Climate Change (IPCC). This draft Convention was 

presented as the sum of “consensual elements” from the IPCC working group.359 It 

served as a first reference point but was not meant to reflect the opinion o f the British 

delegation.360 As we will see soon, it rather reflected US positions.

Although the UK draft convention fills 29 typewritten pages there is no reference to 

either differentiation of obligations, or special responsibilities of industrialised 

countries. There is no article on principles, while in the preamble it states the 

following:

"Taking into account that on the one hand most emissions affecting the atmosphere currently originate 

in industrialised countries in which the scope of change in practices is the greatest, and that on the other 

hand emissions from the developing countries are increasing and may need to grow further in order to 

meet their development requirements, thereby over time representing an increasingly significant 

percentage of global emissions, and that, therefore, action to prevent, limit and reduce such emissions 

and protect and enhance sinks ought to take place in different time frames for different categories of 

countries;”361

Note that the only differentiation between developed and developing countries is 

formulated here in an “on the one hand, on the other hand”- fashion. It thus insinuates 

that contributions to the climate change problem were rather balanced and that, as a 

matter of practicality, different time frames for abatement policies needed to be 

envisaged. It is also remarkable. that no ‘historical dimension’ of atmospheric 

pollution is mentioned in this formulation, which instead highlights the current state 

of affairs.

If we compare this ‘UK draft’ with the first position paper by the US it seems that the 

‘consensus elements’ reflected American ideas on climate change policy more than 

anybody else’s. The draft followed the US approach to global warming in regarding it 

as a rather technical problem. In its comments on the UK draft convention, issued in

359 United Kingdom, Draft Framework Convention on Climate Change, undated, circulated at INC 1, 
A/AC.237/Misc. 1/Add. 1, Paper No 9.
360 See the accompanying letter contained in A/AC.237/Misc.l/Add.l, Paper No 9.
361 A/AC.237/Misc. 1/Add. 1, Paper No 9, p.3.
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March 1991, the US maintained that fighting climate change was a “common concern 

of mankind” and that therefore all parties should participate in it, “in accordance with 

the means at their disposal and their capabilities”, but without regard to the question 

of causation or responsibility.362 Like the UK draft, the US proposal does not include 

a section on principles and does not mention any differentiated responsibility among 

states.363

As for the undeniable de facto  differences, the US in the preamble “recognize[s] that 

different nations have different social, economic and other circumstances, including 

different sets of net emissions, and will accordingly need flexibility in the choice of 

any response options.”364 This was, o f course, a rather ingenious way o f linking the 

Third W orld’s poverty problem to a preferred policy option of the US, which was a 

most flexible choice of means to tackle climate change. It also resonated well with the 

sovereignty concerns of LDCs that demanded safeguards against international 

interference in their national development strategies.365 Moreover, the formulation of 

‘different sets of net emissions’ does not invoke any sort of responsibility or guilt. 

The big emitters of greenhouse gases are just a little bit different, like other countries 

that are extremely poor or otherwise in a special situation. In any event, the crucial 

criterion is the different capacity to act, not a different responsibility to act.366 367

From this premise the draft develops a modest programme for action that confines 

international cooperation to new scientific efforts to understand the phenomenon of 

global warming. That there will be different contributions to this common effort is 

viewed as an almost self-evident consequence of divergent capacities to act. The 

fundamental fairness concept inherent in the US proposal is a strong notion of

362 ‘Submission of the United States to the Intergovernmental Negotiating Committee on Climate 
Change’, 15 March 1991, A/AC.237/Misc.l/Add.l, Paper No 11,
363 Note that the Vienna Convention fo r  the Protection o f the Ozone Layer - often viewed as the most 
important precedent - did not include a section on principles either.
364 ‘Submission of the United States to the Intergovernmental Negotiating Committee on Climate 
Change’, 15 March 1991, A/AC.237/Misc.l/Add.l, Paper No 11, p.2.
365 The sovereignty concerns were placated by the preamble, para 9, that reaffirms the principle of state 
sovereignty.
366 The same argument was presented by Michael R. Deland, Chairman of the US President’s Council 
on Environmental Quality in an address to INC 1, for a summary of the speech see A/AC.237/6, p.4. A 
second statement from the US-preamble that refers to a possible differentiation is the following: 
“[Parties] stress the need for all nations to participate in any international responses to climate change, 
in accordance with the means at their disposal and their capabilities;” A/AC.237/Misc.l/Add.l, Paper 
No 11, p.2.
367 See the section on ‘General Obligations’, A/AC.237/Misc.l/Add.l, Paper No 11, p.3-5.
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equality. The only exception from the equality rule is justified with inferior individual 

capacities to act. This perspective on the problem of climate change, on the actions 

required and the political principles involved, should be seen as a background for 

many other statements made by the US in the course of the following years.

6.8 Fairness and responsibility

This American view of climate change as an essentially technical problem was 

challenged by a broad coalition o f developing countries and environmental NGOs.368 

Whereas the US tried to avoid a fairness discourse, developing countries soon relied 

heavily on these sorts of arguments. However, as we will see below, fairness-related 

proposals were also put forward by some West European countries. As the arguments 

were manifold, a valid starting point for an authentic map of the proposals on the 

negotiation table is the “Compilation of Texts Related to Principles”, which was 

produced by the Bureau for INC 3 (Nairobi, September 1991) in order to facilitate the 

negotiations.369

Starting from this compilation the following paragraphs will explore two main 

fairness notions espoused by developing countries.370 The first concept to be

368 Note that there is a wide range of NGOs involved in climate change politics. Not all of these 
organisations are of the environmentalist or conservationist type. There are also numerous business 
associations involved that try to slow down the climate change policy process, the most notable 
example being the ‘Global Climate Coalition’, see website at http://www.globalclimate.org.
369 See A/AC.237/Misc.6.
370 The document lists all issues related to the principles section of the Convention under five general 
headings, which are then subdivided in several groups of proposals. Since we cannot know in hindsight 
which notions were present in the negotiations this list made by the Bureau will serve as a proxy. 
Under Heading I “Common Concern, Equity, Responsibility, Sovereignty*’ we find the major fairness- 
related problems that w'ere voiced in the negotiations. The grouping is as follows: I.A) Common 
concern of mankind; I.B) Inter-Generational Equity; I.C) Equity; I.D) Polluter Pays Principle; I.E) 
Common but differentiated responsibility / Main responsibility; I.F) Liability and Compensation; I.G) 
Sovereignty.
Three notions on the list can be regarded as rather unproblematic and consensual. That climate change 
be a ‘Common concern of mankind’ (sub-heading I.A) was supported by the US, though it was hostile 
to any declaration of principles in the Framework Convention. The same can be said for the notion of 
‘sovereignty’ (I.G), that no party really wanted to contest. The formulation that circulated early and 
was also adopted in the final text (Preamble, para 8) borrows from the 1972 Stockholm Declaration on 
the Environment: “States have, in accordance with the Charter of the United Nations and the principles 
of international law, the sovereign right to exploit their own resources pursuant to their own 
environmental and developmental policies, and the responsibility to ensure that activities within their 
jurisdiction or control do not cause damage to the environment of other States or of areas beyond the 
limits of national jurisdiction”.(Declaration of the United Nations Conference on the Human 
Environment, adopted at Stockholm on 16 June 1972, Principle 21).
As regards ‘Inter-Generational Equity’ (I.B) we find only one formulation listed, the statement that 
nature should be preserved for future generations -  again a rather consensual formulation.370 What, 
however, ‘Equity’ (I.C) was supposed to mean in the current political context, was very much
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discussed here is the responsibility of states for pollution that originates from their 

territory and causes damage elsewhere. In the climate negotiations this was one of the 

main moral topics. Consider the following argument that was presented by the Indian 

delegate Chandrashekhar Dasgupta in a speech on 19 June 1991, the first day of INC 

2 in Geneva:

“In these negotiations, the principle of equity should be the touchstone for judging any proposal. Those 

responsible for environmental degradation should also be responsible for taking corrective measures. 

Since the developed countries with high per capita emissions of greenhouse gases are responsible for 

incremental global warming, it follows that they have a corresponding obligation to take corrective 

action. Moreover, these are also the countries which have the greatest capacity to bear the burden. It is

they who possess the financial resources and the technology needed for corrective action. This further
371reinforces their obligations regarding corrective action.”

The conception of fairness which is inherent in the mentioned ‘principle of equity’ 

seems to be that whoever causes damage to others is morally obliged to make 

compensation for it (Grubb, 1995: 491). This seems to reflect a very common, 

intuitive connection o f the type ‘causation o f damage causes responsibility, 

responsibility causes obligation’. Therefore, accepting responsibility is widely viewed 

as acknowledging a moral duty to act or to pay. This conception o f retributive fairness 

has a long tradition in law: in Roman private law, for example, it was known as the *

contested. In the view of the Third World, the concept of equity was closely related to the idea that 
certain states should bear a special responsibility to address climate change. There were also certain 
attempts by NGOs and developing countries to monopolise the term ‘equity’ for their versions of a fair 
climate change regime. The concepts under the sub-heading of equity are so central to the course of the 
negotiations that they will be discussed in more detail below. As they draw heavily on the notions of 
the polluter pays principle (I.D) and the liability for environmental damage (I.F) these points will be 
discussed together.
The formula of the ‘common but differentiated responsibility’ (I.E) that was eventually adopted by the 
Parties must have been salient in the early phase of the INC-process as it forms a separate sub-heading 
in the Bureau’s’ list. The main justice criterion it employs is ‘responsibility’, that is to say: 
responsibility for the damage done in the past. This topic proved to be so important that it will be 
discussed separately. Apart from the responsibility question, special treatment for developing countries 
was also justified by their needs: it was generally accepted that developing countries have a need for 
development and therefore should be entitled to aid on the one hand and exemptions from duties on the 
other. These needs are the ‘special circumstances’ of developing countries in mentioned paragraph 2 of 
the Article on Principles. The final formula apparently also envisaged ability to pay as a third-criterion 
for making a difference. This is clearly what is meant by “common but differentiated responsibilities 
and respective capabilities” (FCCC, Art. 3.1).
371 Cited in Dasgupta, 1994: 133f. This link was clearly seen by other parties as well, not only by 
developing countries. It appears in one of the first EU reports on climate change that dates from 1986: 
‘T he  countries of the Northern hemisphere, the report says, are responsible for the major part of the 
greenhouse effect and hence have the responsibility to help Third World countries, for instance by 
transferring technology” (cited in: Jachtenfuchs, 1996: 89).
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principle of sic utere tuo ut alienum non laedas. That means, everybody has the duty 

to make use of her property in a way that does not harm or endanger others. It was o f 

high relevance in the context of international relations as it is also considered an 

accepted principle of international law. Following this principle, states in the past 

have been held responsible for transboundary pollution and other damage done to 

adjacent states or maritime vessels flying foreign flags.

In the written documentation of the INC process this line of moral argument is 

included, inter alia, in the Malaysian Convention draft dating from August 1991:

“The developed countries, being the major contributors of greenhouse gases emissions, must bear the 

main responsibility for the degradation of the global environment. Ever since the Industrial Revolution, 

the developed countries have over-exploited the world’s natural resources through unsustainable 

patterns of production and consumption, causing damage to the global environment, to the detriment of 

the developing countries.”372 373

Another salient argument in the responsibility debate was the alleged applicability o f 

the ‘polluter pays-principle’ in global environmental politics (Graber-Seissinger, 

1991; Smets, 1993; Sands, 1995; Lefeber, 1996). This principle has been (and still is) 

very popular in European environmental law and policy, but much less so in the 

United States (Gaines, 1991). It is also prominent in the law of the European 

Community.374 The polluter-pays principle can be found in European non-papers 

tabled by Austria/Switzerland and Norway. However, it was much more powerfully 

promoted by developing countries, especially by the Alliance of Small Island States. 

It draws on the named principle o f sic utere tuo but goes beyond it in that it 

constitutes an immediate obligation to pay retribution for damage.

372 In the context of environmental questions ‘sic utere tuo’ has been referred to, inter alia, in the 
following decisions of international courts or arbitration panels: ‘Trail Smelter Arbitration’, American 
Journal o f  International Law 33 (1941), 684-736. ‘Affaire du Lac Lanoux, Sentence du Tribunal 
Arbitral', Revue Générale de Droit International Public 29 (1958), 79-119. See also International Law 
Commission, ‘Survey of Liability Regimes Relevant to the Topic of International Liability for 
Injurious Consequences Arising out of Acts Not Prohibited by International Law’, UN Doc. 
A/CN.4/471,23 June 1995.
373 Malaysia, ‘Draft text on a framework Convention on Climate Change’, 2 August 1991. 
A/AC.237/Misc. 1/Add.l 1, p.7.
374 The Polluter Pays Principle was introduced into the EC-Treaty through the Single European Act 
(1986), see Art. 174 (ex Art.l30r) of the Consolidated Version of the Treaty Establishing the European 
Community.
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In the case of climate change, countries could not be entitled to direct compensation 

for damage, in the absence o f clearly identifiable damage done at the time of the 

negotiations. Nonetheless developing countries demanded aid / technology transfers 

from the North in compensation for anticipated hardship.375 A conceptual problem 

here is that the polluter-pays principle logically presupposes a damage. In adapting 

this commonly held notion o f fairness to a concrete problem its content was 

remarkably changed: hypothetical damage caused by actions in the past constitutes a 

moral obligation towards other state members of international society (Ramakrishna, 

1992).

An interesting piece o f evidence for the sensitivity o f the responsibility issue is the 

debate about an NGO-paper entitled “Global Warming in an Unequal World” that was 

circulated at the first session of INC in 1991.376 This paper was published by an 

Indian NGO, the Centre fo r  Science and Environment in New Delhi, and centred on 

the issue of responsibility for the greenhouse effect. The year before, the US-based 

think tank World Resources Institute (WRI) had published an index of greenhouse gas 

emissions which identified the main polluters and was welcomed as the first 

authoritative statement on this problem (Simonis, 1992). In their paper the Indian 

scientists fiercely argued against this index.

Researchers at the WRI had tried to apply a ‘strictly scientific’ approach to setting up 

a ranking o f countries responsible for the greenhouse effect. Therefore they combined 

all relevant emissions o f a country and deducted from the sum o f CO2 emissions the 

percentage that was absorbed immediately by the world’s sinks.377 The result of this 

calculation was then defined as a country’s net-emissions. On the basis of this 

calculation the WRI presented two country lists, one showing the net-emissions per 

country, the other a per-capita calculation. Their conclusion for the situation in 1987 

was as follows:

375 Note that AOSIS presented a proposal at INC 4, saying that the developed countries should ‘insure’ 
the small island states against damage resulting from a possible sea-level rise. This is a more common 
interpretation of the polluter-pays principle. The reaction of the industrialised states to the AOSIS- 
proposal was described as ‘unenthusiastic’, see Wilford, 1993; and Taplin, 1994. The full text of the 
AOSIS-proposal is printed in Hayes and Smith, 1993: 184-187.
376 The paper was published as Agarwal and Narain, 1991.
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“What is evident is that responsibility for greenhouse emissions is spread widely around the world. 

Three of the six countries that are the largest contributors to the atmosphere’s wanning potential -th e  

United States, the U.S.S.R., Brazil, China, India and Japan- have heavily industrialized economies; 

three do not. ( ...)  Ranked by Greenhouse Index, every major region of the world and every continent 

are represented in the top 50 countries; all except Africa are represented in the top 20” (WRI, 1990: 

15).

In an overall assessment the WRI stated that industrialised countries were responsible 

for 52.6% o f emissions world-wide, the developing countries for the remaining 

47.4%. Thus roughly half of the responsibility for the greenhouse effect was located 

in the South. The per-capita list was as follows:

Table 4: A nnual per capita contributions to the greenhouse effect in 1987, 

according to the W orld R esources In s titu te

Country Score Emissions per capita in 

tons of CC>2-equivalent377 378

Laos 1 10

Khatar 2 8.8

United Arab. Emirates 3 5.8

Bahrain 4 4.9

Canada 5 4.5

Luxembourg 6 4.3

Brazil 6 4.3

Ivory Coast 7 4.2

USA 7 4.2

Kuwait 8 4.1

Source: WRI, 1990: 17

It is obvious that such a list had the potential to provoke resistance from developing 

countries. In its counter-paper the CSE attacked the methods that the WRI had applied 

in setting up this list. The main criticism was that the WRI had indiscriminately

377 ‘Sink’ is a technical term that describes the capacity of e.g. forests and arable land to absorb a 
certain amount of carbon dioxide, even if in many cases only temporarily.
378 The C02-equivalent represents the sum of the damaging potential of the main greenhouse gases 
C02, CH4 and FCC, expressed for the sake of comparability as tons of C 02.
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subtracted a portion o f all CO2 and CH4 emissions, on the grounds that they are 

absorbed by natural sinks. The CSE reproached the WRI with having thus implicitly 

allocated a large portion of the world’s sinks to the industrialised countries. Given that 

the majority of the world’s population lived in developing countries, people in the 

North had gained more per-capita ‘pollution rights’ than Southerners. In its counter

calculation, the CSE used a per-capita approach that started from the assumption that 

all people should have equal rights to the atmosphere. Emissions were consequently 

divided into ‘permitted emissions’ and ‘excess-emissions’. The CSE thus arrived at 

the conclusion that industrialised states had heavily overdrawn their greenhouse 

budget, and that the overall responsibility for climate change split into 67% for 

industrialised and 33% for developing countries.

This episode not only illustrates the heavy political implications which allegedly 

‘objective’ scientific findings can have in climate change policy. It also shows how 

sensitive an issue responsibility was in the climate change negotiations. Moreover, it 

reveals the considerable impact that NGOs had on the climate negotiation process. 

Especially in the South, NGOs seem to have delivered argumentative templates for 

policy makers who lacked the expertise of an advisory staff.379 Last but not least, this 

discussion brings us to the last concept of equity I wish to discuss here: equal per 

capita entitlements to shares of the global atmosphere.

6.9 Fairness and equal entitlem ents to shares o f the atmosphere

The idea behind this concept is, as we have seen, that all persons should be entitled to 

equal shares of natural resources which are not the property of a certain country. The 

air of the atmosphere is a resource in the sense that it can be used as a dump for 

volatile refuses and can be viewed as a ‘global common’. Like the high seas beyond 

territorial waters the atmosphere can be used by individuals or companies but not 

owned in the sense of exclusive entitlements. As regards the high seas, the United 

Nations Convention on the Law of the Sea provided an important precedent for the 

debate on the atmosphere. It states that the mineral resources o f the seabed are a 

‘common heritage of mankind’. Consequently, the convention established an

379 This does not mean that NGOs and developing country governments always worked hand in hand. 
The CSE, for example, heavily criticised the line of the Indian government on several occasions.
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international regime that re-directs a share of the profits of seabed mining to
380developing countries.

It is hard to assess when the notion of ‘equal entitlements to the atmosphere’ entered 

the negotiations, but it is extensively documented in a Malaysian draft Convention, 

published between INC 2 and 3. It is also contained in the Bureau’s list o f proposals 

related to the section on principles. In the Malaysian draft the principle is formulated 

as the “[e]qual rights of all inhabitants of the Planet to the global common, in 

particular to oceans which act as a major source of sinks, and atmospheric 

resources”.380 381 From this principle the drafters drew the following long-term objective 

of the climate change convention:

“Both developed and developing countries agree to work towards a common long-term objective of 

stabilizing the concentration of greenhouse gases in the atmosphere, at a level to be mutually agreed 

upon in the light of scientific findings and on the basis of an equitable formula, taking into account net 

carbon dioxide emissions since the Industrial Revolution.”382

The first part o f this sentence was a common claim from scientists who tried to 

establish a safe level of greenhouse gases in the atmosphere and then design policies 

to reach or stabilise such a level. The ‘equitable formula’ for the allocation of shares 

is of course to be based on equal per capita entitlements to the atmosphere. Taking 

into account past emissions, as proposed, would even have assigned more current 

emission credits to developing countries, whose past emissions have been obviously 

very low.383

The equal rights to the atmosphere approach was determined by the statements and 

activities of non-governmental organisations like very few other topics at the INC 

negotiations. In particular, the mentioned ‘Centre on Science and Environment’ 

contributed to this debate and became the most notable advocate of ‘equity’, defined

380 See ‘United Nations Convention on the Law of the Sea’, 10 December 1982, Arts. 136,137.
381 Malaysia, ‘Draft text on a framework Convention on Climate Change’, 2 August 1991. 
A/AC.237/Misc. 1/Add. 11. p.6.
382 Ibid., p.8.

Note that this approach does not take sinks into account, as the Americans proposed, but focuses 
exclusively on emissions. Quite clearly, an account of the sinks (i.e. mainly forests) destroyed since the 
Industrial Revolution would assign more ‘historical responsibility’ to developing countries.
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as per capita entitlements to the atmosphere.384 After Rio, however, this equity 

concept was challenged by the Washington-based ‘Pew Center on Climate Change’ 

that has close ties with the US business community (Claussen and McNeilly, 1998).385 

The organisation published a report on climate and equity that was subsequently cited 

by US-negotiators in the same way the CSE report had been quoted by Third World 

governments.386 The South was not able to establish its own conception of per-capita 

entitlements as the one and only version o f ‘equity’ in the negotiations. The term 

‘equity’ as such is too elusive and easily escapes attempts at its monopolisation. As 

the authors of the ‘original version’ o f equity in climate change politics noted with 

frustration, “[developing countries will find themselves being hit on the head with 

their own terminology” (CSE, 1999: 75).

6.10 Being responsive to both  sides: the E uropean  stance on fairness 

In the last sections I have outlined the major arguments that featured in the fairness 

debates during climate negotiations. While the US had put forward a very ‘thin* 

notion o f fairness, that highlighted the communal effort of all states in good faith, 

many developing countries pressed rather ‘thick* notions of compensatory and 

distributive justice. Within this spectrum of opinions the European countries took an 

intermediate stance. They proved much more sympathetic to Third World equity 

concerns than the US did. The most pronounced statement in favour of Southern 

fairness concepts can be found in an early French non-paper circulated at INC 1. It 

entailed the idea of equal rights to the atmosphere and posited a “ [responsibility and 

preponderant role of the industrialized countries” as a guiding principle of action. 

More specifically, the informal paper proposes

384 For the CSE-view on the negotiation process see CSE 1999: 1-122. The Centre also publishes a 
periodical climate policy newsletter called ‘equity watch’, for its climate change campaign see 
http://www.cseindia.org/html/cmp/cmp33.htm
385 For information on the Pew-Center and its activities see http://www.pewclimate.org .
386 The Pew-approach in a nutshell: “We propose a new approach to equity, involving three criteria— 
responsibility, standard of living, and opportunity. Clearly, determining who is responsible for causing 
the problem is one factor in a fair response to climate change. In line with the “polluter pays” principle, 
this would include not only who emitted the most in the past, but also who will emit the most in the 
future. In addition, both national total and per capita contributions are relevant here. A second factor 
can be represented by national income per person. Looking at relative standards of living might affect 
who pays for climate change mitigation, who takes action, and when they are required to take those 
actions. A third, pragmatic, factor would be opportunity. If one country can more cheaply reduce 
emissions than another, then it perhaps should be asked to do so” (Claussen and McNeilly, 1998: 1). 
What outraged the CSE was the definition of the polluter-pays principle here, that also holds potential 
future polluters responsible. As a consequence, the circle of countries that are viewed as obliged to act 
now on climate change is much larger then when using the CSE-criteria, see CSE 1999: 74/75.
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“{a] long-term common objective whose aim would be to stabilize the concentration of greenhouse 

gases in the atmosphere. For C02 this objective must be formulated on the premise that emissions from 

States will converge at a common level expressed in tons per inhabitant. It would correspond, 

according to the IPCC studies, to an overall reduction of more than 50 per cent compared to present 

global emissions, i.e. 0.35 of a ton of carbon per inhabitant per year by 2030. ”387

This ‘premise of convergence’ is clearly inspired by the ‘equal rights to the 

atmosphere’ approach that was propelled by developing countries. ‘Convergence’ in 

the climate change context usually means that per-capita emissions should converge 

at some point in the future at a common per-capita level,388 389 Although the French 

paper concedes that it may not be feasible to achieve an exact convergence of per- 

capita emissions in practice, the amount of authoritative intervention and economic 

planning that such a convergence proposal implies is still remarkable.

The UK stated that “[T]he preamble should recognise the common but differentiated 

responsibilities o f all states”.390 At the same time Britain would not want completely 

to exempt developing countries from obligations: “Developing countries should agree 

to take as a guideline that they will keep future net growth of greenhouse gas 

emissions to the lowest level possible, having due regard to their development 

requirements and their capabilities.”391 This seems to  be a concession to the US view 

that a climate change convention should foresee ‘meaningful participation of the 

South’. Although the term ‘meaningful’ did not imply severe commitments, 

developing countries opposed this idea forcefully. Before they would take any action 

the North would have to work off the accumulated duties of the past. Developing 

countries refused to accept any commitments under the FCCC unless the North 

provided full reimbursement for costs, in addition to development aid. Like the UK,

387 ‘French Suggestions Concerning the Limitation of Greenhouse Gases’, undated, circulated during 
INC 1, A/AC.237/Misc. 1/Add.I, Paper No 3, p.3.
388 Another prominent concept based on per-capita entitlements to the atmosphere is the “contraction 
and convergence” approach of the Global Commons Institute, a UK-based environmental NGO that 
aims at equal per-capita emissions at an environmentally sustainable level, for details of this model see
http://www.gci.org.uk/.
3 8 9  , j ^The paper concedes that it may not be realistic “that every nation can reduce its emissions by the 
same percentage", A/AC.237/Misc. 1/Add. 1, Paper No 3, p.3.
390 ‘Draft UK Paper on Possible Elements for Inclusion in a Framework Convention on Climate 
Change’, March 1991, A/AC.237/Misc. 1/Add. 1, Paper No 10, p .l.
391 Ibid., p.4.
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Germany also explicitly acknowledged the responsibility of developed countries but 

at the same time called for the participation o f developing states in the fight against 

global warming, viewed as a pragmatic necessity.392

The European acceptance of a special responsibility for the greenhouse effect was 

reflected in a more positive attitude towards concrete commitments under the 

multilateral climate regime. The EC and other industrialised countries like Japan also 

agreed to differentiate such commitments in the respective section of the FCCC. 

Moreover, they acknowledged the developing countries’ need for financial aid. 

Although the Europeans pledged to transfer finance and technology to the South, they 

did not accept the Third World’s demand that industrialised countries should pay the 

full costs of every measure.

6.11 T he emergence o f  the form ula (I) - from  Chantilly to New York

The preceding section has outlined various contending fairness notions that were 

uttered in the climate change talks. How did these concepts develop further through 

the negotiation process? Sessions INC 1 and 2 were the place where these notions 

were tabled and, to a certain degree, tested with the audience. At INC 3 in Nairobi the 

Bureau tried to pull the strands together and to couch these ideas in formulations that 

could be used for a legal text.393 What remained stable over time was the general US 

objection against the inclusion o f any section on principles in the Convention draft.

However, the American plan not to mention the special responsibility of industrialised 

countries at all, was not regarded as a real option as the vast majority o f countries 

demanded some sort o f statement on this.394 No differentiation o f obligations in the 

Convention text would also have meant falling behind the precedents of the Montreal 

Protocol on the Protection o f the Ozone Layer and the Ministerial Declaration of the 

Second World Climate Conference. Moreover, developing countries made it clear that 

they would never accept a purely equality-based Convention that provided only some 

pragmatic temporary exceptions from general duties. At the Nairobi session “[t]he

392 A/AC.237/Misc. 1/Add. 1, paper No. 4.
393 See ‘Consolidated Text Based on Proposals Regarding Principles and Commitments, Presented by 
Delegations*, A/AC.237/Misc.9,27 August 1991.
394 See Report on the third session, A/AC.237/12, p.17. The report indicates that there were some other 
dissenters, which are not named.
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inclusion of the principles of sovereignty, equity, common but differentiated 

responsibility, and the precautionary principle was broadly supported; however, views 

differed on their wording and placement in the structure of the Convention.”395 As we 

can see from the report, particular disagreement at INC 3 concerned the polluter-pays 

principle, because of profound differences regarding its interpretation and its legal 

implications.

In December 1992, shortly before INC 4, the OECD ministers of the environment 

issued a declaration that acknowledged “the responsibility that OECD countries bear 

(...) in view o f the pressure their societies place on the global environment, and the 

technologies and financial resources they command.”396 This formulation combined 

‘moral responsibility for state practice’ advanced by the Third World and 

‘responsibility arising from capacity to act’, which the US had proposed in the 

beginning. The OECD-statement indicated that there might be a zone of agreement on 

principles by combining the two preferred justice criteria.

At INC 4, the G 77 and China presented a position paper on principles that demanded 

a clear acknowledgement of differentiated responsibilities. The Convention was also 

to highlight the disproportionately high contributions of industrialised countries to the 

greenhouse effect.397 While the Europeans had already indicated their readiness to 

accept a compromise solution with a ‘soft version’ of historic responsibility, the US 

delegation adhered to the tough ‘no principles’ line. Moving slightly backwards the 

Americans suggested, however, that the inclusion of a section on principles could be 

made dependent on prior agreement on commitments, “from which clear principles 

might emerge.”398

This unorthodox view was challenged by other countries, so that the whole section on 

principles was put into brackets in the ‘Consolidated Working Document’, that is, the 

official Convention draft,399 In this draft the formulation on responsibility still reads

395 Report on the third session, A/AC.237/12, p.18.
396 See CSE, 1999: 37.
397 For the priorities of the G 77 see the ‘Joint statement’ issued at INC 4, 19 December 1991, 
A/AC.237/WG.I/L.8.
398 See Report on the fourth session, A/AC.237/15, p.10.
399 ‘Bracketing’ is the usual way of expressing disagreement on formulations and of indicating 
alternative options in draft negotiation texts. The draft text is printed as Annex II to A/AC.237/15.
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as follows: ‘The developed countries responsible for causing damage to the 

environment through inducing climate change should bear the primary responsibility 

for rectifying that damage and the cost of prevention measures and should compensate 

for environmental damage suffered by other countries or individuals in other 

countries”.400 This is a radical wording of Northern responsibility along the lines of 

the polluter pays principle, as it suggests an obligation to pay compensation to the 

victims of global warming. The preamble, however, which at the end of INC 4 was 

almost consensual, did not refer to a particular duty o f developed countries arising 

from their level of emissions.401 This indicates that the playing field of the principles 

section was left to developing countries for as long as it was unclear if it would be 

included at all, given US resistance.

At INC 5/1 in February 1992 remarkable changes in the principles section of the 

working document occurred. As time pressure mounted, the text was revised although 

the US still maintained its general opposition to principles in the Convention. The 

most remarkable textual change was that the ‘equal rights to the atmosphere* 

provision disappeared without a trace. The contested polluter-pays formulation 

became heavily bracketed, while the acknowledgement that “the largest part of 

emissions of greenhouse gases has been originating from  developed countries” was 

kept, followed by a non-consensual statement that the developed countries therefore 

should bear the main responsibility for combating climate change.

The overall progress made by negotiators at INC 5/1 was very slow, and the 

negotiations moved towards an impasse. After the inconclusive session the draft 

Convention still “resembled a simple compilation o f contradictory positions more 

than a recognizable legal instrument. The text included no fewer than 800 brackets 

and over 300 alternative formulations for key sections o f the text” (Djoghlaf, 1994: 

102). Since the Rio conference (scheduled for June 1992) was approaching, the 

negotiators ran out of time. When the process came to the brink o f failure, public

400 A/AC.237/15, p.28. There are two alternatives proposed here, that are substantially very similar. 
Alternative B is presented in a more neutral fashion; it does not mention that the responsible countries 
are the developed ones.
401 There is only a bracketed formulation in Principle 12 which posits a need to take immediate action 
for countries “with excessively high per capita rates of anthropogenic carbon dioxide emissions”. It is 
juxtaposed to a bracketed alternative that suggest the wording “all countries”.
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attention paid to the climate change negotiations increased. In this situation of close 

observation, no state wanted to be blamed for a breakdown of the FCCC, that was 

seen as the raison d ’etre for the upcoming Rio summit.

Thus, most delegations were keen not to arrive empty-handed at Rio and sought a 

compromise. US-President Bush increased the pressure on negotiators further, when 

he threatened not to attend the Rio conference at all, should the Convention be pushed 

through without American approval. Therefore, a very vague text without any binding 

emission targets but with a clear commitment to work further on the topic emerged as 

the only face-saving option. In order to rescue the Convention, a resumed session of 

INC 5 was scheduled for May, preceded by an informal meeting of the ‘Extended 

Bureau’ in Paris from 15 to 17 April (Bodansky, 1993: 490/91). The idea of the Paris 

talks was to have only some key delegations meet, after preparatory talks in the two 

major negotiation camps, that is: OECD-countries and G-77.

6.12 The em ergence o f the formula (II) -  The Paris com prom ise

After the failure o f INC 5/1, negotiators faced two main problems. One was the 

question of how concrete the commitments in the Convention could get while keeping 

the US, Japan and other hesitant countries on board. This issue could not be resolved 

before the last night of session INC 5/2. Equally awkward was the issue of principles 

that the US still did not want to see in the Convention. Here the decisive break

through was reached earlier. Participants have described a “meeting of minds” in 

Paris, which eventually led to the agreement on principles (Kjellen, 1994: 164). How 

was this possible?

A precondition was that the G-77 at its preparatory meeting in Kuala Lumpur agreed 

on a moderation in tone. On the initiative of India, China and Brazil the developing 

countries decided to avoid too harsh a language of ‘guilt’ and ‘historical 

responsibility’ of the North.402 In fact, the strongly worded polluter pays paragraph 

that had imposed compensation obligations onto the North was skipped.403 According 

to Tariq Osman Hyder, who led the delegation of G-77 and China at the Paris

402 This was the result of an initiative by China, India and Brazil. See Goldemberg. 1994: 182.
403 The relevant paragraph in the INC 5/1 negotiating text was Art.2, para 8, See A/AC.237/18. p.29.



meeting, the US could be finally pushed into action by using an analogy an d  

demanding consistency:

“At the Paris meeting I suggested to Chairman Ripert and to the US representative at the Paris m eeting, 

that we should work toward adapting the Convention’s section on ‘Principles’ in the light o f th e  

considerable work that had produced consensus position in the Rio Declaration. The US representative 

observed that the Rio Declaration, unlike the Climate Convention, constituted soft law and was not y e t 

legally binding. Significantly, however, the US delegate agreed that his country would show flexibility  

on this issue. Ultimately, the ‘Principles' section of the Rio Declaration was used (with a fe w  

modifications) for the Convention’s section on ‘Principles’” (Hyder, 1994:212/213).

Following this hint we must turn for a moment to another negotiation process th a t 

took place parallel to the INC in a different forum. As mentioned above, the c lim ate  

change convention was only one item on the agenda of the Earth Summit (U N CED ) 

in Rio 1992.404 Among several other documents to be drafted was the Rio Declaration  

on the Environment -  a rather general statement o f the principles that should g u id e  

global environmental politics. Preparations for UNCED took place under the auspices 

of the UN in a Preparatory Committee that met between August 1990 and M arch  

1992. To be sure, the complete list o f principles from  the Rio Declaration can h a rd ly  

have been used as a blueprint for the FCCC. The declaration encompasses 2 7  

principles, as opposed to the mere 5 that are listed in the FCCC. So it was m o s t 

probably ‘Principle T  Hyder referred to when he suggested an analogous prescription 

to be adopted in the climate change convention. It reads as follows:

“States shall cooperate in a spirit of global partnership to conserve, protect and restore the health an d  

integrity of the Earth's ecosystem. In view of the different contributions to global environmental 

degradation. States have common but differentiated responsibilities. The developed countries 

acknowledge the responsibility that they bear in the international pursuit of sustainable development in  

view of the pressures their societies place on the global environment and of the technologies an d  

financial resources they command.”405

404 For the scope of UNCED see UN Resolution 44/228, 22 December 1989. Harris reports that the U S  
delegation in the preparatory committee for UNCED also tried to avoid the inclusion of fairness 
principles. “As American opposition to UNCED equity considerations firmed up in 1991, developing 
countries began to remind die US negotiators “that you agreed before” to the language of resolution 
44/228” (1998: 72).
405 For the final text see ‘Rio Declaration on Environment and Development’, 14 June 1992, printed as  
UN Doc. A/CONF.151/26 (Vol. I).
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The formula o f  a ‘common but differentiated responsibility’ was indeed taken over 

into the climate change convention. What was skipped, however, was the preceding 

half sentence on responsibility for environmental degradation. Whereas the argument 

is straightforward in the text of the Rio Declaration, the link between degradation 

and responsibility remains very vague in FCCC. It mentions the historical dimension 

of emission patterns only in the preamble, but not in the section on principles. In the 

preamble, the parties are

“Noting that the largest share of historical and current global emissions of greenhouse gases has 

originated in developed countries, that per capita emissions in developing countries are still relatively 

low and that the share of global emissions originating in developing countries will grow to meet their 

social and development needs, ‘,406

As a preamble only lists some general considerations that the drafters of a treaty have 

taken into account, there is no clear conclusion following from this sentence. The 

‘differentiated responsibility’ of countries, which in fact could be seen as a conclusion 

from that premise figures in the Convention’s article on principles, but there without 

any immediate reference to the de facto  causation o f the greenhouse effect. 

Apparently the US delegation managed to water down the Rio formulation and 

concomitantly, as we will see, the logical connection between levels o f emissions and 

responsibility to act in climate policy.

During the last days of April 1992 INC-chairman Jean Ripert prepared a new draft for 

the resumed 5th session of the INC plenary in early May.406 407 He quite bluntly 

communicated to the delegations that due to the shortness of time remaining this was 

a matter of ‘take it or leave it’. Ripert’s text was based on the outcomes of the Paris 

meeting. He refused, however, to prepare a section on reduction targets and timetables 

as this issue was still too contested. The chairman also altered the structure of 

negotiations, by replacing the former working groups with three clusters of 

negotiators that concentrated on several core issues.408

406 Preamble to the FCCC, para 3.
407 See A/AC.237/ CRP.l and Adds. 1-8.
405 Vice-chair Ahmed Djoghlaf of Algeria presided over the discussions on the preamble, objective and 
principles of the Convention.
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Parallel to the chairman’s drafting efforts the Convention had been discussed further 

in high-level bilateral negotiations between the US and the Europeans. Although the 

US in Paris had accepted the inclusion of a principles section as such, there was still 

no agreement on the exact wording of the articles. Again, the contested points were 

formulations from which a historical responsibility o f the industrialised countries 

might have been deduced. If we compare the first Ripert draft and a revised version, 

dated 5 May, to the final text, we see that two crucial formulations were moved out.409

The revised draft still comprises 6 paragraphs, two of which were marked as 

controversial.410 The first one, interestingly, stems literally from the Stockholm 

Declaration which had been signed by the US and is mentioned in the draft 

preamble.411 It is the Stockholm principle 21, paraphrasing sic utere tuo. This 

formulation, which strongly suggests that transboundary pollution should be avoided 

was moved into the preamble o f the FCCC, where it figures in the ultimate version as 

paragraph 8. Since commitments do not follow logically from the preamble but from 

the principles of a Treaty, this was a much safer place.412 The second formulation that 

was cancelled from the section on principles at the very last moment was a half 

sentence. This is the final formulation:

“The Parties should protect the climate system for the benefit of present and future generations of 

humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities. Accordingly, the developed country Parties should take the 

lead in combating climate change and the adverse effects thereof.“413

Before the last round of negotiations, however, the second sentence still read: “On 

account of their large share of global emissions of greenhouse gases, the developed 

country Parties should take the lead ( ...)’\ 414 By replacing this formulation with the 

innocent word ‘accordingly’ the drafters cut the ties between the causation o f global 

warming and the need to take action. In connection with a statement on capacities and

409 The text of the preamble, principles and the objective of the Convention was re-drafted by Djoghlaf, 
the revised document is A/AC.237/CRP.l/Rev.l.
410 Ibid., Art. 3, the controversial paragraphs were No 1 and 2. The, technically speaking, last draft of 
the principles section was the one prepared for decision on 8 May 1992, A/AC.237/L.14.
411 Note, however, that the Stockholm Declaration is considered ‘soft law’.
412 See Preamble of the FCCC, para 8.
413 FCCC, Article 3, para 1.
414 A/AC.237/CRP. 1/Rev. 1, p.5.
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without a link to causation of the global warming problem, the sentence seems to 

suggest that ‘taking the lead’ is a consequence of ‘having capacities’.

The link between causation of the problem and responsibility to act can only be seen 

if the preamble and the section on principles are read together. Apparently, the deal 

was that in exchange for ‘accordingly* in the principles section the US would accept 

an historic responsibility formulation in paragraph 3 of the preamble. This paragraph 

was the only one of the preamble that was still controversial after the Paris- 

meeting.415 Thus, the compromise solution was that the US agreed to acknowledge 

special duties of the industrialised world, provided that ample interpretative space 

remained regarding the notion of historical responsibility.

At the very last moment, representatives of the US and the UK managed to work out a 

compromise text on commitments as well, which had been the last obstacle on the 

road to Rio. On the evening of 9 May the FCCC was unanimously adopted by 

acclamation and prepared for signature at the Rio summit. The US, however, 

underlined that they had not accepted responsibility for historical or present pollution. 

At the Rio summit an American representative said that “[w]e all agree that 

industrialised countries should take the lead, but we do not agree why.”416 The US 

position regarding the accepted language on responsibility was, that the Convention 

should be read as meaning that differentiated responsibilities originate from different 

capacities to act, not from different historical contributions to global warming.

Thus we have seen in some detail how the principles section of the FCCC was 

negotiated and how the formula of ‘common but differentiated responsibilities’ 

emerged. It has been shown that the notion of historical responsibility was contested 

and that the formula could not completely settle these differences. As time ran out and 

a deal had to be struck, the US eventually gave in and accepted both the inclusion of a 

principles section in general, and the reference to different responsibilities of 

industrialised and developing nations in particular. In return, the sections on 

principles were couched in such vague terms that all parties could read their preferred

415 In the chairman’s draft, we find the bracketed note “not fully agreed” preceding para 3 of the 
preamble, See A/AC.237/CRP.l/Rev.l, p.2.
416 Member of the US delegation at UNCED, cited in CSE, 1999:41/42.
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meaning in it. Thus, considerable disagreement over the fairness principles applicable 

in multilateral climate politics still prevailed after Rio.

Therefore, I think we should qualify William Zartman’s claim that an agreement on 

fairness principles is indispensable for the successful conclusion of international 

negotiations (1995: 899). I suggest that we distinguish instead between an agreement 

on a formulation about fairness principles and an agreement on the substance of 

fairness principles. The next chapter will analyse the development o f the climate 

regime during the 9 years that followed the Rio summit. As we will see there, the 

fairness o f distinctions in the climate regime surfaced time and again. Agreement on 

the implementation of the FCCC arrived almost a decade later, in November 2001, 

and this was only possible after the US had dropped out of the negotiation process.
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Chapter 7: The implementation of the Rio accord, 1993-2001

7.1 From  Rio to the Hague

This chapter analyses the implementation phase and the recent crisis of the global 

climate regime. It concentrates on the operationalisation of the principle of ‘common 

but differentiated responsibilities’ that had been such a central issue in the INC before 

Rio. Historically, the implementation process can be divided into two sub-phases. 

Between 1992 and 1997, parties were struggling to define concrete emission reduction 

targets for industrialised countries. The Kyoto-Protocol to the FCCC in 1997 

eventually prescribed such targets, to be accomplished by the year 2012. Developing 

countries managed to keep themselves exempted from such obligations, despite 

several attempts at getting them involved. In the second period of the implementation 

phase, that is, from Kyoto to the Marrakesh-Conference in late 2001, the practicalities 

of this implementation regime were under debate. This process culminated in a 

spectacular confrontation at the Hague conference in November 2000, where the US 

obstructed agreement and subsequently retired from multilateral climate policy.

As it is impossible to cover the whole range of climate conferences and expert 

meetings between 1992 and 2001 in one single chapter I have decided to concentrate 

on the breakdown of the implementation regime during the years 2000/2001.417 The 

choice is tempting, out of the methodological consideration that we should not only 

analyse instances of policy success but also moments o f failure. Thus the chapter will 

give a rather condensed overview of the implementation process before Kyoto and 

then focus in detail on the Hague meeting.

The crucial question is: what went wrong at the Hague, and to what extent did fairness 

concerns influence the failure of this multilateral policy process? Was the 

fundamental differentiation of obligations in the climate regime, which was identified 

as its major fairness content, involved in this breakdown? Or was it caused by a 

ruthless pursuit of the economic national interest by the United States? To answer this 

question I will investigate into the domestic conflict within the US over multilateral

4,7 The negotiation process was almost uninterrupted. Between COP 1 in Berlin and COP 6 in the 
Hague a countless number of meetings of subsidiary bodies and contact groups took place. The Earth 
Negotiations Bulletin, a newsletter that covers the climate negotiation process, was issued 163 times 
between 1995 and the end of the Hague conference.
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climate policy. I will concentrate in the last section on the argumentative line of the 

Byrd-Hagel Resolution of 1997, in which the US Senate expressed its fundamental 

opposition to the Kyoto-Protocol, r ,

7.2 The rocky road to binding emission targets

In the 1992 Convention, Parties had agreed that global warming was an issue of 

concern and that there should be extensive international cooperation in order to tackle 

this problem, based on common but differentiated obligations of developed and 

developing countries. By the year 2000, some 180 governments had ratified the
it A

Convention. Since 1995 delegates meet annually at the Conference o f  the Parties 

(COP) to review the implementation of the treaty. The framework of the Convention 

needed to be filled with concrete political steps to combat climate change, first of all 

with legally binding commitments to reduce the emission of the main greenhouse 

gases.

High-level negotiations on a Protocol re-staxted at COP 1 in 1995, three years after 

the adoption of the Convention, and one year after it came into force.418 419 At this 

conference, which was held in Berlin, parties decided that the specific commitments 

in the Convention for industrialised countries were not adequate. They therefore 

launched a new round of talks to decide on stronger and more detailed commitments 

for these countries, a task known as the ‘Berlin M andate’. The work was destined to 

result in a more precise legal instrument supplementing the FCCC. Such a protocol 

was supposed to be adopted at COP 3, scheduled for 1997 in Kyoto. In order to keep 

consultations going between the annual conferences, an A d Hoc Group on the Berlin 

Mandate (AGBM) was established. Negotiators at COP 1 also witnessed the 

emergence of a new informal group called ‘JUSCANZ’, a loose bargaining coalition 

i consisting of Japan, the US, Canada, Australia and New Zealand.420 In many 

 ̂ instances, JUSCANZ became the adversary of the EU and the G-77.

418 For a complete list of Parties see http://www.unfccc.int.
419 The FCCC came into force on 21 March 1994.
420 This coalition was not always stable. Canada at COP 1 occasionally supported the EU line while 
other countries like Switzerland, Norway and Mexico joined the JUSCANZ group. Norway remained a 
relatively stable member so that the acronym was later transformed into ‘JUSCANNZ’. At COP 6 the 
group was further enlarged and renamed into ‘Umbrella Group’ after Russia had joined forces with 
them on many topics.
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COP 2 was held in Geneva in 1996 and stood under the impact of the second 

assessment report of the IPCC, which corroborated the scientific evidence on global 

wanning and called for urgent action to mitigate the greenhouse effect.421 Scientific 

agreement on the existence of the phenomenon and its hazards broadened, although 

countries like Saudi Arabia still doubted the soundness and reliability o f the results 

and projections. At Geneva, the US for the first time declared its will to accept a legal 

instrument that contained emission targets - without mentioning, however, concrete 

percentages o f emission cuts, the basket of GHGs to be covered, or a reference 

year.422 These problems had not been resolved in the AGBM since the Berlin 

conference. Thus the Geneva Conference had to clarify the mission and task of the 

group’s work: the envisaged instrument should, firstly, be a legally binding Protocol 

to the Framework Convention and should, secondly, contain concrete reduction 

targets and a deadline for achieving them.

After another year of intense and controversial negotiations, this Protocol was adopted 

at COP 3 in Kyoto (Japan), on 11 December 1997.423 Negotiations culminated in a 

dramatic night session where a compromise was reached. In the Kyoto compromise 

the US eventually agreed to some binding reduction targets. Europeans and 

developing countries in return conceded more flexibility in implementing climate 

politics, as the JUSCANZ group had demanded. The ‘Kyoto Protocol’ commits the 

industrialised Annex I  Parties to individual, legally-binding targets to reduce their 

greenhouse gas emissions by the period 2008-2012, adding up to a total cut of at least 

5% from 1990 levels.424 The individual targets for Annex I  Parties are listed in the 

Protocol's Annex Bt and range from a -8% cut for the EU425 and several other 

countries, to a +10% increase for Iceland. The targets cover a basket of six main 

greenhouse gases, namely, carbon dioxide (CO2), methane (CH4), nitrous oxide 

(N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulphur 

hexafluoride (SFe).

421 For the major findings of these assessment reports, see IPCC 1995.
422 See the conference report in Earth Negotiations Bulletin Vol. 12 No38, 22 July 1996.
423 The most detailed account of the negotiation history is a study prepared for the UNFCCC Secretariat 
entitled ‘Tracing the Origins of the Kyoto Protocol: An Article-by-Article Textual History’, UN Doc. 
FCCC/TP/2000/2, 25 November 2000.
424 On the text of the Kyoto Protocol see Davies, 1998 and French, 1998.
425 According to the Protocol, the EU is allowed to redistribute contributions to the overall target 
among its member states, see section 7.3 below. This arrangement of re-distributing reduction targets 
within a group of countries was called the ‘bubble’-approach.
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The Protocol also establishes three procedural mechanisms, known as the ‘Kyoto 

Mechanisms’, namely, ‘joint implementation’, ‘emissions trading’ and the ‘clean 

development mechanism’. These tools were designed to help Annex I  Parties reduce 

the costs o f meeting their emissions targets. The ‘clean development mechanism’ also 

aims at promoting sustainable development in developing countries. However, 

while these mechanisms were agreed upon in principle at Kyoto, the operational 

details could not be worked out. Moreover, the compliance system for the climate 

regime was only vaguely circumscribed in the Protocol. Further work was also needed 

on the question of sinks, in particular with regard to land-use change and forestry, on 

reporting obligations, and on assistance for developing countries.427 At COP 4 in 

Argentina (1998) Parties drew up a programme of work (the so-called ‘Buenos Aires 

Plan of Action’) to finalise these details, with a view to  completing the task at COP 6 

in 2000.

The Kyoto Protocol was opened for signature between 16 March 1998 and 15 March 

1999. 84 countries signed the Protocol during that period. To enter into force the 

Protocol must be ratified by at least 55 Parties to the Convention, including Annex I  

Parties accounting for 55% of carbon dioxide emissions from this group in 1990. At 

the beginning of COP 6, however, only 22 out of 84 parties had ratified the Kyoto 

Protocol, among them not a single industrialised country.428 This was mainly due to 

unresolved disputes regarding the operationalisation o f this regime. To put it bluntly: 

at Kyoto, Parties had agreed on emission reduction targets, but they had not agreed on 

what an emission reduction is.

Table 5: Key events in m ultilateral climate policy between 1993 and 2001

1993
1994 The FCCC enters into force
1995 First Conference o f the Parties to the FCCC (COP 1) initiates 

negotiations on legally binding reductions of greenhouse gases. 
‘Berlin Mandate’ establishes an ad hoc-group to draft “a protocol or 
another legal instrument” for adoption at COP-3 in 1997.

426 The idea is that developing countries can leapfrog the use of energy-intensive technologies and 
directly proceed to environmentally friendly modes of production.
427 On sinks as a means to reach the Kyoto targets see Noble and Scholes, 2001.
425 The first country from Annex I to ratify the Kyoto Protocol was Romania, on 19 March 2001.
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1996 COP 2 in Geneva makes little progress and elicits heavy criticism in 
the press and from NGOs.

1997 COP 3 adopts the ‘Kyoto Protocol’, setting emission reductions for 
industrialised countries and establishing new policy instruments: joint 
implementation, emissions trading, and a clean development 
mechanism

1998 COP 4 adopts the ‘Buenos Aires Plan of Action’ to strengthen the 
implementation of the Convention and prepare for the Protocol’s entry 
into force. COP 6 is set as the deadline for agreements on the 
implementation of the Kyoto Protocol

1999 COP 5 in Bonn, little substantial progress.
2000 COP 6/1 in the Hague ends in failure. Disagreement over the rules of 

implementation of the Kyoto-Protocol prevails. Negotiations are 
postponed to

2001 COP 6/2 in Bonn reaches a compromise on implementation, whose 
details are finalised at COP 7 in Marrakesh.

Sources as in table 3 above.

Nevertheless, it was viewed as an important achievement of the Kyoto conference that 

the US as the world’s biggest emittent of CO2 stayed on board, and eventually 

accepted binding commitments. Thus, at Kyoto the political consensus had expanded 

from acknowledging the problem of a man-made greenhouse effect to an agreement 

on practical steps. There was, however, a slight air of schizophrenia surrounding the 

Kyoto-agreement. The reduction targets fixed in the Protocol stood in stark contrast to
i A A

the real emission trends in most industrialised countries. The Protocol obliged 

many countries to reduce GHG emissions below the level o f 1990, although their real 

emissions had grown in the seven years since then. Negotiators pledged to reverse a 

trend that most countries had not even managed to slow down in the past. Parties thus 

agreed on commitments that were hishlv unrealistic. As we will see in the section on 

the Hague conference below, this proved to be a massive burden for the future o f the 

climate regime.

7.3 Fairness debates in the run-up to the Kyoto Protocol

We will now turn for a moment to the development of the fairness and justice debates 

between Rio and Kyoto. In many respects the discourse still centred on the North- 

South dimension and repeated the main themes from the pre-Convention 429

429 Apart from the crisis-shaken ‘economies in transition’ only Germany and the UK had significantly 
reduced their GHG emissions at that point in time. Germany was particularly helped by the fact, that a 
good deal of the inefficient and energy-intensive East German heavy industry closed down after 
unification in 1990.
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negotiations.430 The responsibility issue was provisionally settled in the Convention’s 

compromise formula whose emergence was described at length above. Nevertheless, 

disagreement over who had which concrete duty to act against global warming 

continued as delegations engaged in the negotiation of emission reduction targets. 

Taking the compromise formula as a reference point, the US and other members of 

the JUSCANZ group, in particular Australia, often emphasised the word common 

while LDCs usually highlighted differentiated. In concrete terms, this meant that the 

JUSCANZ group would not agree to a protocol that generally exempted developing 

countries from obligations. The LDCs, by contrast, would not accept a text that 

conferred any substantive duties on them. This cleavage spurred very notable conflict 

on two crucial occasions.

In the course of the Berlin conference (COP 1) the JUSCANZ-group strongly 

demanded commitments for major developing countries such as India and China. In 

addition, host-country Germany tabled a proposal that envisaged clear cuts in 

emissions from industrialised countries, but also certain obligations for the South 

(Paterson, 1996: 68/69).431 432 433 This German proposal was viewed as a promising 

blueprint for a relatively efficacious climate protocol, but, on the other hand, did not a 

priori exempt the South from such an effort. The developing countries, in particular 

AOSIS, fought this attempt to make Northern action dependent upon Southern
432commitments.

In their arguments, AOSIS countries concentrated on the concepts of per capita equity 

and ‘equal entitlements to the atmosphere’ that they had developed during the INC- 

negotiations. Starting from such a premise it appeared indeed absurd to confer 

obligations upon countries like India, whose per capita emission level was still very 

low compared to developed countries -  despite its ongoing economic development.

430 Raul Estrada, Chairman of the negotiations on the Kyoto Protocol, "expressed the view from an 
early stage that the protocol should use as its basis the objective and principles of the Convention, and 
not devise its own" (UN Doc. FCCC/TP/2000/2: 100). The majority of the delegates supported this 
view. However, this did not stop the debate about the correct interpretation of the Convention’s 
principles when applied to provisions of the protocol.
431 The German proposal is reproduced as A/AC.237/L.23/Add.l. It was presented to a preparatory 
meeting that took place in Geneva, 22 August -  2 September 1994.
432 See Earth Negotiations Bulletin, Vol. 12, No. 15, Friday, 31 March 1995. AOSIS presented its own 
draft protocol in the run-up to Kyoto (between INC 10 and 11), calling for a reduction of emissions of 
greenhouse gases by "at least 20% by the year 2005”, contained in A/AC.237/L.23.
433 For Southern arguments and strategies see CSE, 1999: 43-63.
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However, in the pragmatic view that the JUSCANZ group advanced at COP 1, the 

sheer population size of countries like China and India made their collaboration in 

climate policy imperative. Even if per capita emissions are low, a multiplication by 

one billion gives these countries a considerable share in global greenhouse emissions. 

Along these lines, the call for a ‘meaningful participation’ o f at least the big three, 

India, China and Brazil, enjoyed some resonance.

In terms of outcomes, COP 1 was a clear success for the Southern ‘no obligations’ 

camp. The Berlin Mandate that fixed the terms o f any future Protocol to the FCCC, 

explicitly exempted LDCs from all duties to ac t An interesting development with 

respect to the issue of per-capita entitlement started at COP 2 in Geneva, a conference 

that otherwise witnessed few fairness-related debates.434 435 At the Geneva meeting the 

US started pushing for more ‘flexibility* in the implementation of future reduction 

targets. ‘The market’ should play a key role in the achievement of reduction targets, in 

particular through mechanisms of emissions trading. This was generally accepted as a 

legitimate task, but in its implementation had some clearly fairness-related 

consequences.

In order to trade their emissions on such a market, polluters must have an initial right 

or entitlement to pollute the atmosphere. That is to say, for some base year countries 

are endowed with credits that reflect their current level of emissions. This is obviously 

at odds with the per-capita based fairness approach of the South, because it fixes the 

national amounts according to emission levels at some point in time. It thus 

acknowledges implicitly that the atmosphere can be appropriated by states and that 

this happens on a first come, first served basis. A strict per capita approach, in 

contrast, requires an authoritative distribution of shares of the atmosphere. The 

‘contraction and convergence’ model, that has been mentioned above, is a case in 

point for a concept realised on the basis of equal shares of the atmosphere. It declares 

all pollution illegitimate that exceeds the sum of national per-capita entitlements.

434 Many US commentators regarded this as a major defect of the Kyoto Protocol, see e.g. Cooper, 
1998; Jacoby et al., 1998.
435 For the agenda and the outcomes of the Geneva Conference see Ehrmann, 1997.
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The emissions-trading approach was nevertheless accepted at Kyoto, first of all 

because it was limited to the industrialised countries o f Annex I. It therefore did not 

prejudice the amount o f GHGs that might be emitted by developing countries in the 

future. It raised concerns rather because it was seen as a loophole that would help 

main polluters to avoid domestic reductions and to fulfil their commitments with ‘hot 

air’.436 W hen it came to the final showdown in Kyoto, the question of ‘meaningful 

participation’ of developing countries was put again on the agenda and shadowed the 

fairness debates surrounding the question of entitlements.437 The US re-opened the old 

discourse when it presented a tough proposal that called for quantified GHG emission 

obligations for all countries by the year 2005, developing countries included.438 The 

G-77 and NGOs, supported by the AGBM-chairman Estrada, were outraged and 

recalled that the Berlin Mandate had categorically excluded conferring obligations 

upon the South.439

The situation was precarious. US President Clinton, confronted with massive 

domestic resistance, had already committed the US in a public speech not to accept 

any sort o f agreement that generally exempted the South. Moreover, the governments 

of the Commonwealth had signed a declaration shortly before the meeting that 

contained a phrase saying “that all countries will need to play their part” in climate 

politics.440 The head of the British delegation John Prescott did not hesitate to allude 

to this declaration in his speech at Kyoto. This formulation was criticised by Southern 

environmental NGO’s that accused their own Commonwealth delegations of complete 

incompetence (CSE, 1999: 56).

436 Under a trading scheme, East European countries, such as Russia and Ukraine could sell loads of 
unused C 0 2  credits for little money to Western countries, see ‘From Cold War to Hot Air’, ECO, 98:5, 
5 December 1997.
4j7 Nevertheless the issue of entitlements was raised in debates on Art. 16 bis (eventually 17) of the 
Kyoto Protocol, with a conflict between the US and a group of developing countries led by India over 
the question of entitlements, see Earth Negotiations Bulletin, Vol.12, No.76, 13 December 1997.
438 See Statement by the US delegation at the last session of the Ad Hoc Group on the Berlin Mandate 
before Kyoto (AGBM 8): “The US was extremely disappointed that the Chair’s text omitted its 
proposal that all Parties adopt quantified GHG emissions obligations by 2005. Kyoto should be part of 
a rolling series of negotiations and will be unacceptable if it fails to initiate a process that recognizes 
the global nature of the problem”, Earth Negotiations Bulletin, Vol.12 No. 66, 3 November 1997.
439 See ‘Conference reports’, ECO Vol.98, No 1, 1 December 1997.
440 The declaration was signed at the Commonwealth summit in Edinburg, October 1997.
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In their view, this declaration “had totally compromised the position of developing 

countries, and a potential bargaining tool for India to challenge the inequitable sharing 

of global common natural resources. The compromise, in proximity to the crucial 

negotiations leading up to CoP-3 in Kyoto threatened to damage the South’s position, 

and force them to mortgage the future using words like 'our common interest’” .441 

Eventually, however, the developing countries got their way at Kyoto. Drawing times 

and again upon the precedent of the Berlin Mandate, the Non-Annex I countries again 

came away without obligations -  despite the tough stance o f the US.442 In the end, it 

was a compromising US delegation that took the decisive step backwards, and agreed 

to differentiated commitments.443 In return, the Protocol provided for the desired 

flexibility mechanisms envisaging market-based implementation approaches.

To sum up: all through the implementation phase from Rio to Kyoto, and afterwards 

in the run-up to the Hague conference, fairness debates were still present on the 

climate policy agenda. However, actors added very few new arguments to the 

discourse. They mainly re-iterated their established positions. In fact, the 

implementation phase was marked by a repetition o f the differentiation struggle from 

the early years of climate policy. Southern delegations and NGOs continued to 

monopolise fairness for their cause, depicting themselves as the victims o f an 

unsustainable lifestyle in the North. However, the notorious differentiation issue had 

been postponed on several occasions, including Kyoto, but not really settled. All its 

occasional concessions notwithstanding the US never endorsed the view that 

obligations under the climate regime should be fundamentally different.

The EU, in contrast, still proved much more sympathetic to Third World positions 

during the COP-process -  quite as they had done before in the INC. They subscribed 

to the necessity of a fundamental differentiation of parties. This commitment to

441 Open letter from Anil Agarwal and Sunita Nahrain to the Indian Prime Minister I.K.Gujral, 6 
November 1997; cited in CSE, 1999: 56.
442 When Vice-President A1 Gore addressed the conference on December 8, he still insisted on the 
‘meaningful participation’ of developing countries; see ‘Gore’s climate fraud’, ECO, 98:8,9 December 
1997.
443 See Art. 10 of the Kyoto Protocol on cooperation and research: “All Parties, taking into account 
their common but differentiated responsibilities and their specific national and regional development 
priorities, objectives and circumstances, without introducing any new commitments fo r  Parties not 
included in Annex /, but re-affirming existing commitments under Article 4, paragraph 1, of the 
Convention (...) shall (...)” (my emphasis).
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differentiated reduction targets in climate politics became manifest in the EU’s 

‘domestic’ response to the greenhouse challenge. Before Kyoto, the Community had 

already agreed upon a burden-sharing scheme that allocated the contributions to an 

overall-reduction target to different member countries. After adjustments made in the 

light of the Kyoto outcome these ranged from a 21% reduction for Germany to a 27% 

increase for Portugal, aiming at an overall reduction o f 8%.444 This division, mainly 

informed by the respective state o f economic development, was viewed as a major 

precedent for the global climate regime as “there is also a North-South dimension to 

EU-politics, resembling the wider North-South divide at the international level” 

(Wagner, 1997: 303).

7.4 The breakdown o f  the K yoto process

It took another three years of negotiation to move from the signature o f the Kyoto 

Protocol to the 6th Conference o f the Parties that was expected to proliferate 

eventually into agreement on the implementation o f the multilateral climate regime. 

The late night compromise reached in Kyoto had been possible only because many 

important issues had been left open.445 The text o f the Protocol in fact is full of 

formulations that postpone issues to future debate by the Conference of the Parties. As 

observers had predicted already during the negotiations in 1997, “the Kyoto Protocol 

text will have the quality of a riddle —  designed to raise more questions rather than 

provide comfortable solutions.”446 As progress in the negotiation process proved to be 

very slow after Kyoto, parties set themselves a deadline for the resolution of the 

implementation problems: COP 6 in the year 2000. The list of issues to be decided at 

this conference, held at the Hague from 13 to 24 November 2000, was enormous.447 

The meeting was supposed to deliver decisions on the following core issues of the 

climate regime:

1. The accountability o f sink activities, that is, the creation of carbon absorbing 

capacities, mainly through practices in agriculture and forestry, as a supplement to

444 For details see EU Council of Environment Ministers, Conclusions of the 2106th meeting (16/17 
Junel998), doc 9702/98.
445 See in particular Arts. 16-18.
446 ‘Conclusion’, Earth Negotiations Bulletin, Vol.12, No.76, 13 December 1997.
447 See the ‘Provisional Agenda of the Conference’, UN doc FCCC/CP/2000/1.
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emission cuts. What should count as a sink activity and what should 

‘supplementarity’ of such activities mean in practice?

2. The admissibility and quota for implementing climate protection measures abroad. 

Which percentage of the Kyoto commitment must be achieved within the country?

3. Procedures in the case of non-compliance. The wide range of options and 

proposals here reached from consultations to fines.

4. The scope and modalities for funding and technological assistance for developing 

countries. A multitude of issues and proposals for new funds and mechanisms.

In an air of confidence, COP 6 was announced as the meeting that “will work out 

more detailed procedures for implementing the Kyoto Protocol. Consensus among 

Parties in The Hague will set the stage for the ratification o f the Protocol and its 

subsequent entry into force”.448 In order to reach such a consensus on countless 

technical issues, COP 6 was organised in two parts. The first conference week was 

devoted to deliberations on technical issues at the expert level.449 During this phase 

negotiators were supposed to narrow the range of bracketed options in the draft text so 

that the ‘high-level segment' of the second week would be simplified.450

In reality, however, at the beginning o f week two, when environmental ministers 

arrived for the ‘high-level segment', no substantive progress had been achieved.451 On 

the contrary, some draft texts had grown and become even more bracketed. Jan Pronk, 

President of COP 6, attributed this failure of the consultative process to the fact that 

the expert negotiators were bound by rigid orders from their respective governments. 

“Pit was a negotiating process last week led by people who are receiving 

amendments, not by people who are giving amendments. Which means that they had 

to work within the mandate they were given by the politicians -  and that means that

443 From the official conference website provided by the hosting Dutch ministry of environment at 
http://www.climatechange2000.org/module$/html.asp?pageid= 15.
449 In formal terms the first week was a session of the Subsidiary Bodies SBI and SBSTA that reported 
to the Conference of the Parties to the Kyoto Protocol in the second week.
450 The discussion was organised in 9 ‘contact groups’ that tackled some crunch issues like sinks, joint 
implementation and financial transfers.
451 For the report of the SBI session at The Hague see UN doc FCCC/SBI/2000/17. See also ‘Political 
horse trading takes centre stage as meeting starts new phase’, in: The Earth Times, 18 November 2000, 
p.l and 10, and Earth Negotiations Bulletiny Vol. 12 No 158, 20 November 2000, p.4.
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you can only work up to the limits o f the mandate. I think we have been able to reach 

the limits of the mandates but you can’t go beyond those” .452

When the ministers arrived for the ‘high-level segment’ in the second week it was 

expected that a phase of “political horse-trading” would begin to resolve the 

enormous differences.453 If no consensus could be reached, then at least another 

compromise solution of the Kyoto type through a ‘tit for tat’-bargain. New doubts 

emerged, however, as politicians in the plenary sessions displayed a high degree of 

inflexibility and constantly repeated their well-known positions.454 As the deadline 

approached the Hague conference witnessed another showdown between the EU and 

the US as main actors. The main obstacle to  agreement were the questions of sinks 

and the accountability o f  offshore implementation. In the evening of 23 November, 

Jan Pronk launched a last and long awaited attempt to break the stalemate by 

presenting a ‘compromise paper’.455 In this he followed the practice of Jean Ripert in 

the 1992 talks on the Framework Convention.

Pronk assembled his package o f proposals in four thematic ‘boxes’ to strike a certain 

balance o f proposed concessions regarding the core problems.456 The UK once again 

tried to act as a last-minute broker between the US delegation and the European 

colleagues. The latter, however, were not prepared to concede to Americans what they 

called ‘a give-away on sinks’. Some Europeans, first of all the German minister of the 

environment, Jürgen Trittin and his French colleague Dominique Voynet, did not 

accept the US-UK deal that they regarded as a massive ‘watering down’ o f the Kyoto- 

Protocol.457 The conference failed in the early hours of 25 November and was 

postponed to the following year.458 After the failure, British vice-premier John 

Prescott, apparently embarrassed by his fruitless mediation attempts, publicly blamed

452 Interview published in The Earth Times, 20 November 2000, p.8. For the same point see Grubb and 
Yamin, 2001: 268.
453 This metaphor was used by The Earth Times, 18 November 2000, p.l.
454 On emerging doubts among participants and observers see Earth Negotiations Bulletin, Vol. 12 No. 
160, 22 November 2000, p.4.
455 The paper was circulated as ‘Note by the President of COP 6’, 23 November 2000,7:04 pm.
456 The four ‘boxes’ followed the pattern of the discussion in the four informal negotiation group that 
had revolved around capacity building and technology transfer (box a), mechanisms (box b), sinks (box 
c) and compliance, reporting and review (box d).
457 For Trittin’s version of the negotiations see Trittin, 2001.
458 See decision FCCC/CP/2000/L.3, 25 November 2000, and UNFCCC press release ‘Climate change 
talks suspended. Negotiations to resume during 2001’, 25 November 2000.
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his EU colleagues for having obstructed an agreement that was in reach.459 In 

hindsight it might have been in fact the last chance to reach a truly global solution. In 

March 2001, the new US-President declared the Kyoto Protocol dead, triggering a 

world-wide wave o f outrage460 The US delegation subsequently retired from the 

multilateral negotiation process, attending the meetings passively as Party to the 

FCCC. At the resumed session of COP 6 held in Bonn in July 2001, an agreement on 

the implementation of the Kyoto Protocol was reached, with the last details worked 

out at COP 7 in November 2001. Although the EU was forced to make concessions to 

Japan and Russia, the implementation process eventually could be concluded.

7.5 Why did the Kyoto-process fail?

The reasons for the failure of the Hague conference are manifold, and include 

immediate causes at the conference itself, as well as some underlying long-term 

factors. We will first turn to the problems at the Hague conference. Participants and 

observers alike have accused the President of COP 6 of tactical mistakes, having 

tabled his compromise paper too late.461 Unlike Jean Ripert’s compromise convention 

in the 1992 negotiations, Pronk’s text was not a real draft that could have been used as 

a blueprint for a compromise protocol. Instead, it was only a sample o f political 

‘crunch issues’ that negotiators should agree upon before trying to agree on a text.462 

This strategy did not work, for a couple of difficulties. One problem was that Pronk 

introduced some rather new and unfamiliar ideas in his four boxes.463 Moreover, the

459 Most notably the criticism by the British head of delegation and deputy prime minister John Prescott 
of the French environment minister Dominique Voynetl; see ‘Prescott says French sank climate deal’. 
The Guardian, 27 November 2000, p.l and ‘French wrecked green accord, Prescott says’, The Times, 
27 November 2000, p.9.
460 The policy statement was made in a letter to Senator Chuck Hagel, dated 13 March 2001, that was 
passed on to the press. ‘US U-turn on emissions fuels anger’, The Guardian, 15 March 2001. For 
reactions in European capitals see ‘Schröder: Kein Kompromiss beim Klimaschutz’, Süddeutsche 
Zeitung, 30 March 2001; ‘Dominique Voynet, ministre de l’Environment: «On ne se laissera pas 
impressionner»’, La Libération, 30 March 2001; ‘EU sends strong warning to Bush over greenhouse 
gas emissions’, The Independent, 19 March 2001. For Japan see ‘Japan regrets Bush stance on 
pollution’, Reuters News Service, 15 March 2001. For developing countries' reactions see Editorial: 
Bush must provide alternative to Kyoto’, Bangkok Post, 3 April 2001 and ‘Biggest rogue of them all’ 
CSE India Press Release, 3 April 2001. The only positive reaction came from Saudi Arabia, ‘Saudis 
’understand1 US rejection of protocol’, Financial Times, 4 April 2001. A EU delegation that was sent to 
Washington after the announcement was not even received by George W. Bush, see ‘U.S. Rebuffs 
Europeans Urging Change of Mind on Kyoto Treaty’, Washington Post, 3 April 2001.
461 Personal conversation with Frank Loy, Florence, 20 April 2002. On this point see also Grubb and 
Yamin, 2001: 268.
462 See ‘Pronk’s Plan’, The Earth Times, 24 November 2001, ppl and 10.
463 E.g. novell proposals for institutions such as the ‘Climate Resources Committee’ enclosed in 
Pronk’s Box A.
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boxes did not provide a clear blueprint for a decision that could have been presented 

to negotiators in a ‘take it or leave it’ - manner, like 1992.

‘Pronk’s plan’ merely identified core problems, and since it was presented only 24 

hours before the scheduled end o f the conference it was difficult for delegations to 

assess the proposal and to check with national governm ents.464 The proposal came in 

English only, not even translated into French, let alone any other official UN- 

language. This was not a problem for EU and US negotiators, but an obstacle to 

several Third World governments, which already felt marginalised by the closed-door 

negotiations between Europeans and Americans.465

However, it seems that even among the ‘immediate factors’ there were some that were 

clearly not Jan Pronk’s or the Bureau’s fault. The first o f these reasons could be called 

documentation overload. The Rio Convention draft that Ripert’s Bureau had to deal 

with was a mere 30 pages long - compared to several hundred pages o f heavily 

bracketed draft text for the Hague decisions. The several drafts that the President 

produced for the resumed session of COP 6 in July 2001 piled up to 171 pages 

without brackets.466 The enormous complexity o f the task hampered the efforts to 

come to terms with it. In addition, it seems that many negotiators relied too heavily on 

the Bureau instead of making progress among themselves. “[I]t is quite probable that 

the expectation of a ‘brilliant’ compromise paper by Jan Pronk did not exactly 

encourage the parties to make compromise themselves or to get fully involved in the 

inevitable mêlée of the final negotiations” (Ott, 2001: 285).

Was there a difference between the convention negotiation process in 1991/92 and the 

Hague conference in 2001? As we saw above, the last session of the INC in 1992 had 

to decide only two key questions. Firstly, the concrete wording of the principles 

section o f the Convention, and secondly the exact formulation of Article 4.2 on 

commitments. As it was by then a matter o f wording there was room for a creative

464 The paper was issued at Thursday, 7pm. The conference was supposed to end on Friday night,
465 That such an important, and rather brief, document was not made available at least in French was 
seen as a deviation from good UN practice and a new example of the tendency to sideline the G-77 in 
the decisive hours of climate conferences.
466 See the President’s introduction to the consolidated negotiation text in FCCC/CP/2001/2/Rev.l. The 
draft decisions as they were forwarded to the delegations in June 2001 are contained in the documents 
FCCC/CP/2001 /2/Add. 1, Add.2, Add.3/Rev.l, Add.4, Add.5, Add.6.
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compromise on both issues and for balancing concessions in a quid pro quo fashion. 

The task was difficult but manageable. The situation at the Hague was radically 

different. An internal paper of the EU Commission on ‘key options present in 

preparation for COP 6’ lists 8 major issue areas with 5 to 9 options each that were still 

under discussion after the last preparatory meeting o f the supplementary bodies.467 All 

in all, the paper contains 55 controversial ‘key options*. Thus, the almost unworkable 

complexity o f the agenda surely contributed to the difficulty of finishing the 

negotiations.

The attempt to cut through this mess with the help of national experts during the first 

week of the conference failed. Specialists were supposed to produce consensus and to 

thus reduce the number of open questions left to politicians. This strategy, already of 

limited success in Kyoto 1997, failed completely at COP 6.468 One fundamental 

problem was that political disagreement about the right strategy to combat climate 

change in general was fought on the level of technical details. When politicians 

arrived for the second week in order to conclude the negotiations their specialists had 

not even agreed on what a forest is.469 Under the climate regime, such particulars are 

of considerable political importance as they will have distributive consequences in the 

end. But imagine politicians, who are not full-time climate-change specialists, 

pondering the following formulation, which I have picked at random from the

467 EU Commission Doc. DGI/SN 4974/00.
468 The Kyoto conference was preceded by the 8* session of the Ad Hoc Group on the Berlin Mandate. 
Since the session (20-31 October 1997) held in Bonn did not achieve much progress, a resumed session 
in Kyoto (30 November) was scheduled directly before the opening of the conference, again without 
success. “To the surprise of some observers, AGBM-8 was clearly viewed by the leading players as 
little more than a dress rehearsal for Kyoto. The long-awaited entrance of the US emissions target 
proposals did not distract other players from previously rehearsed opening bids on targets and formulas 
for quantified emissions limits and reductions. These were followed only by forays into complex sub
plots that gave little away. In closing the meeting, the Chair of AGBM pondered the pace of 
negotiating dynamics and wondered aloud whether delegates could have arrived at the current point in 
the process in half the time” Earth Negotiations Bulletin, Vol. 12, No.66, 3 November 1997.
469 The problem with this definition is that countries can get credits under the climate change regime if 
they plant or manage forests. Thus the amount of forests in a country is an important variable to assess 
their prospects of complying with the Kyoto-Protocol. The proposed definition reads as follow's: 
“Forest” is an area of land of 0.3-1.0 hectares (ha) with tree crown cover (or equivalent stocking level) 
of more than 10-30 per cent with trees with the potential to reach a minimum height of 2-5 meters (m) 
at maturity in situ. A forest may consist either of closed forest formations where trees of various 
storeys and undergrowth cover a high proportion of the ground; or open forest formations over an area 
of 0.3-1.0 ha with a continuous vegetation cover in which tree crown cover exceeds 10-30 per cent. 
Young natural stands and all plantations which have yet to reach a crown density of 10-30 per cent or 
tree height of 2-5 m are included under forest;” FCCC/SBSTA/2000/CRP.11, 18 November 2000, 
Annex, p.7.
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conference documentation. The following is a proposed enforcement measure in case 

of non-compliance with reduction obligations.

“[T]he deduction from its assigned amount as defined in Art. 3.7 in the subsequent commitment period 

by [x][l.y] tonnes, where x equals the number of tonnes by which the party exceeded its assigned 

amount at the end of the relevant commitment period, and where y reflects a deduction factor 

established by the COP/MOP, working through the Subsidiary Body on Scientific and Technical 

Advice, which represents the number of additional tonnes required to be deducted to compensate for 

the magnification of climatic effects caused by the non-complying party’s 

[projected/actual/anticipated] delay in meeting its commitments.”470

Few environmental ministers or other politicians are able to assess what the 

implications of such an enforcement measure would be and how it relates to other 

issue areas of the climate regime. In turn, experts cannot be supposed to make 

concessions on such sensitive political issues as enforcement measures without the 

approval by their ministers. As Jan Pronk observed after the first week, specialists had 

to stick to their benchmarks and thus re-iterated their positions for a week without 

reaching an agreement on textual issues. As is so often the case in climate politics, 

scientific details are of tremendous political importance, and in this respect the 

sequential structure of the conference did not prove useful.

’T he specialists and bureaucrats leading negotiations during the first week of talks at the Hague lacked 

either the political mandate or the experience to resolve many of the issues. Politicians, on the other 

hand, arrived in the second week to face a bewildering agenda. Fundamentally, the issues on the table 

at the Hague were too political for the technocrats to resolve, and too technical for the politicians to 

understand” (Grubb and Yamin, 2001: 269/70).

It was clear from the beginning that it would have been an enormous task to resolve 

all the problems on the agenda within a 2-week conference. However, as the dramatic 

adoption o f the Kyoto-Protocol has shown, there is a chance of striking complicated 

climate-deals provided there is sufficient political will to do so. At the Hague, the 

political will to compromise seemed to be absent as well. Observers were puzzled by 

the uncompromising attitudes o f both the US and some key European countries, first

470 Source: ‘Proposed G-77 Textual Proposal on Plenary, Consequences, Appeal, COP/MOP’, 15 
November 2000, p.5.
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of all Germany and France. O f course it is common practice to arrive with extreme 

negotiating positions that allow for concessions to make in the final phase, when the 

deal must be struck through a quid pro quo. At the Hague it seemed, however, that 

initial positions on many issues did not move at all and became rather inflexible as 

time passed by.

To pick an example, the German Minister of the environment, Jürgen Trittin, took 

quite a tough stance upon arrival for the ‘ministerial segment* of the conference. He 

said: ‘T he  Hague must ensure that industrialised countries take domestic action to 

reduce emissions. The Kyoto Mechanisms should be used. But we must take the 

Kyoto issue o f ‘supplementarity’ seriously. I insist on the necessity of a quantified 

emissions ceiling”.471 Quite tough words for a plenary statement. They created a self

commitment from which it would have been hard to remove. The ‘quantified 

emissions ceiling* touched upon the core of US positions.472 Whether and to what 

extent the US would take domestic action was the key problem at COP 6, and earlier. 

To save face, enhanced flexibility on the issue of where and how to achieve 

compliance with the Kyoto-target was essential. In a speech on 20 November, French 

president Jacques Chirac quite bluntly rebuked the US for a lack of will to reduce 

emissions at home.473

Negotiators initially perceived that there was room for agreement at the Hague.474 In 

hindsight, however, it seems hard to imagine a compromise solution that would have 

accommodated both the demands of the US and Europeans. What could have been the 

formula to be crafted? COP 6 was the conference that had to eventually fix the rules 

according to which climate change policy would work in practice. Hence there was 

generally less room for the vague formulations, ambiguities and postponements that 

had characterised the last minute solutions of previous climate conferences. Western

471 Statement made in the plenary on 21 November 2000. See also ‘In surprise move, Europeans 
strongly criticize U.S. offer on carbon ‘sinks” . The Earth Times, 17 November 2000, p .l and 8 and 
‘Crunchy Sinks’, ECO, Vol. 105, No. 8, 22 November 2000, p .l.
472 See statements made by David B. Sandalow, Assistant Secretary of State for Oceans and 
International Environmental and Scientific Affairs, in press briefing at COP 6 on 13 November 2000. 
Transscript on file with author.
473 See ‘Chirac remarks provoke pessimist U.S. senators’, The Earth Times, 21 November 2000, pp.l 
and 12.
474 Personal conversation with Frank Loy, Head of the US Delegation at COP 6, Florence, 20 April 
2001.
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Europe, in line with most parts of the Third World, expected commitments from the 

US to take domestic action and to adjust their unsustainable lifestyle at home. The US 

were not prepared to accept such a commitment.

Compared to the INC, open fairness discourse did not play a significant role in the 

breakdown of the Hague-conference. Other than in the heated INC debates on the 

principles section, explicit disagreement over fairness concepts was not an issue at the 

Hague. This, on the one hand had to do with the technical nature o f the items on the 

agenda. The question of principles had been formally settled at the end of the INC 

process. The operationalisation o f these principles had been clarified in Kyoto. 

However, I argue that the general attitude o f the US against multilateral climate 

politics is informed by precisely the same fairness implications that fired the conflict 

over principles in 1992 and 1997. The US government compromised in the INC and 

in Kyoto, but this did not resolve the fundamental problem regarding the fairness of 

differentiation in the climate change regime. The following section will show how 

domestic politics hit back on an administration that agreed to an international 

principle before the homebase was ready for it.

7.6 US dom estic resistance and the failure o f the K yoto process

“In case you hadn't noticed, the United States senate has to approve 
all treaties. The last "test vote" resulted in the Kyoto accords being 
voted down, 95-0. There is *no way* we will sign on to this poorly 
written excuse to transfer our wealth to other nations. Period. Don’t 
like it? Tough.” 475

The advent of the Bush Jr. administration in the White House had already loomed 

over the Hague negotiations.476 During the run-up to the presidential elections, the 

Bush campaign did not conceal its hostility to the Kyoto-accord but rather made a 

point of it. 477 His designated National Security Advisor Condoleezza Rice, for

475 Contribution posted 28 May 2001, 05:10 in the Internet Opinion Forum of ‘Japan Today’, 
http://www. iapantodav.com signature “An American”.
476 The US did not want to engage in instant post-Hague consultations to rescue the Kyoto-Protocol 
before the arrival of the new administration. They turned down an EU invitation to meet in December 
2000 in Oslo. See. ‘EU fails in bid to broker climate deal’, The Guardian, 19 December 2000.
477 Although it was often said that George W. Bush breached a promise from his electoral campaign 
when he abandoned the Kyoto Protocol, we can find very pronounced statements from his campaign 
that announced such a move. When answering the question ‘Do you support the Kyoto Protocol, under 
which developed countries would reduce greenhouse-gas emissions by 5 percent compared with 1990

228

http://www._iapantodav.com


example, sketched the Republicans’ position on the Kyoto process saying that “the 

Clinton administration has often been so anxious to find multilateral solutions to 

problems that it has signed agreements that are not in America’s interest. The Kyoto 

treaty is a case in point: whatever the facts on global warming, a treaty that does not 

include China and exempts “developing” countries from tough standards while 

penalizing American industry cannot possibly be in America’s national interest” 

(2000: 48).478 George W. Bush’s campaign in fact was sponsored by the US-energy 

and, especially, coal lobby. The definition of the American national interest was 

surely influenced by these sponsors and advisers. In addition, Bush personifies a 

conservative set o f American political values, sceptical o f  both environmental 

concerns and multilateral politics in the UN.

President Bush’s outright ‘no’ to the Kyoto-process in spring 2001 left the US quite 

isolated. As the post-Hague period shows, even other reluctant countries from the 

Umbrella group like Japan and Canada expressed their commitments to the Kyoto- 

Protocol. Apart from Saudi-Arabia, no country wanted to follow the US on the 

isolationist path. It seemed again that the stubborn attitude o f the United States had 

been the main obstacle to reaching multilateral agreement on climate policy. As in the 

trade-study above we are confronted with an America that deliberately isolates itself 

from a multilateral process of global governance.

This section will explore the foundations of this attitude in some more detail. 

Although George W. Bush is a particular figure in American politics we should keep 

in mind that his hostile attitude has been, and still is widespread in US domestic 

political circles, and not only among Republicans. Even under the Clinton 

Administration there was one serious threat to the success of the Kyoto negotiations:

levels?’ he replied in September 2000: “Efforts to improve our environment must be based on sound 
science, not social fads. Scientific data shows that average temperatures have increased slightly during 
this century, but both the causes and the impact of this slight wanning are uncertain. Changes in the 
earth’s atmosphere are serious and require much more extensive scientific analysis. I oppose the Kyoto 
Protocol; it is ineffective, inadequate, and unfair to America because it exempts 80 percent of the 
world, including major population centres such as China and India, from compliance. America must 
work with businesses and other nations to develop new technologies to reduce harmful emissions.” 
Excerpts from this interview were published in the Audubon Magazine, September/October 2000. The 
quotation is from http://maga2ine.audubon.org/fieldnotes/bushgore.html.
478 It is noteworthy in this context that Rice was repeatedly fellow of the ‘Hoover Institution’ at 
Stanford University that hosted and published prominent American climate policy critics such as 
Thomas Gale Moore or S. Fred Singer.
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non-ratification of the Protocol by the US-Senate. In summer 1997, the Senate had 

declared unanimously that it would not ratify any climate treaty that would exempt 

developing countries from obligations, or hurt the American economy. It is no secret 

that Clinton and Gore would not have dared to present the Kyoto Protocol for 

ratification without it being qualified by major amendments.

The Senate’s position is enshrined in the so-called ‘Byrd-Hagel resolution’ that was 

adopted without dissent on 12 June 1997, roughly six months before the Kyoto 

Conference.479 480 In this resolution that was sponsored by 60 senators from both Parties, 

the Senate expressed its deep concern with the climate policy of the Clinton 

government. Although the resolution constitutes only a statement of intent, the fact 

that it was adopted without dissent was a clear indication of where the US senate 

stood on climate change - quite independent from party differences or exposure of 

single senators to energy lobbies. It was also more generally viewed as a sign of 

increasing domestic opposition to the climate policy course of the Clinton 

administration. In the post-Kyoto years Clinton and Gore continued to lobby 

especially democratic senators, but by the year 2000 there was still little indication
J A A

that the Senate’s opinion on Byrd-Hagel might have changed.

W hat was the argument that the senators made in ‘Byrd-Hagel’? Above all, this 

resolution is concerned with the differentiation structure of the climate change regime. 

Therefore, it touches upon the core of fairness issues in the FCCC and thus represents 

a most important document for the topic of this dissertation. To grasp the argument 

that the Senators followed with such unanimity I will quote the resolution extensively. 

The document begins with a description of the relevant facts about the multilateral 

climate regime as it was established through the 1992 Framework Convention:

“Whereas the Convention, intended to address climate change on a global basis, identifies the former 

Soviet Union and the countries of Eastern Europe and the Organization For Economic Co-operation 

and Development (OECD), including the United States, as ‘Annex I Parties’, and the remaining 129 

countries, including China, Mexico, India, Brazil, and South Korea, as ‘Developing Country Parties’;

479 See 105th Congress, 1st session, Senate, Resolution 98. It was named after its main sponsors Robert 
Byrd, a Democrat from the coal-state West Virginia, and the Republican Chuck Hagel of Nebraska.
480 Senator Chuck Hagel attended the Hague conference and was very confident that a vast majority of 
the Senate still stood by the 1997 resolution, see quotes in The Earth Times, 21 November 2000, p.12.
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Whereas in April 1995, the Convention’s ‘Conference of the Parties’ adopted the so-called ‘Berlin 

Mandate’;

Whereas the ‘Berlin Mandate’ calls for the adoption, as soon as December 1997, in Kyoto, Japan, of a 

protocol or another legal instrument that strengthens commitments to limit greenhouse gas emissions 

by Annex I Parties for the post-2000 period and establishes a negotiation process called the 'Ad Hoc 

Group on the Berlin Mandate’;

Whereas the ‘Berlin Mandate’ specifically exempts all Developing Country Parties from any new 

commitments in such negotiation process for the post-2000 period;

Whereas although the Convention, approved by the United States Senate, called on all signatory parties 

to adopt policies and programs aimed at limiting their greenhouse gas (GHG) emissions, in July 1996 

the Undersecretary o f State for Global Affairs called for the first time for ‘legally binding’ emission 

limitation targets and timetables for Annex I Parties, a position reiterated by the Secretary of State in 

testimony before the Committee on Foreign Relations of the Senate on January 8,1997;”

This descriptive or historical part of the resolution focuses almost exclusively on the 

distinction between developing and developed countries regarding their obligations 

for action under the FCCC. As I have demonstrated at length above, this 

differentiation o f obligations under the climate change regime was hotly debated in 

the Convention negotiations, but at the same time crucial for the success o f the first 

phase o f climate change politics. By adopting the Berlin Mandate in 1995 parties had 

re-affirmed this regime structure, stating that the protocol implementing the FCCC 

should concentrate on developed countries* obligations. The resolution then proceeds 

from the content of the Convention and the negotiation mandate for the protocol to an 

assessment of the current situation and an evaluation of the differentiated approach in 

the light of these facts;

“Whereas greenhouse gas emissions of Developing Country Parties are rapidly increasing and are 

expected to surpass emissions of the United States and other OECD countries as early as 2015;

(...)

Whereas the exemption for Developing Country Parties is inconsistent with the need for global action 

on climate change and is environmentally flawed;
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Whereas the Senate strongly believes that the proposals under negotiation, because o f the disparity of 

treatment between Annex /  Parties and Developing Countries and the level o f required emission 

reductions, could result in serious harm to the United States economy, including significant job loss, 

trade disadvantages, increased energy and consumer costs, or any combination thereof [my emphasis, 

J.S.]; and

Whereas it is desirable that a bipartisan group of Senators be appointed by the Majority and Minority 

Leaders of the Senate for the purpose of monitoring the status o f negotiations on Global Climate 

Change and reporting periodically to the Senate on those negotiations:”

In the highlighted phrase of this section the disparity o f  treatment between the two 

groups is now directly linked to possible job losses and other economic disadvantages 

in the United States. It predicts that countries exempted from the emission reduction 

obligations would gain a comparative advantage over the United States in global 

economic competition. Additional hardship is predicted for American consumers for 

prices would rise as a consequence of climate politics. Thus, this economic harm is 

presented as a direct consequence o f the differentiation structure present in the FCCC. 

From this assessment o f the problem the senators then draw the following 

conclusions:

“(1) the United States should not be a signatory to any protocol to, or other agreement regarding, the 

United Nations Framework Convention on Climate Change of 1992, at negotiations in Kyoto in 

December 1997, or thereafter, which w ould-

(A) mandate new commitments to limit or reduce greenhouse gas emissions for the Annex I Parties, 

unless the protocol or other agreement also mandates new specific scheduled commitments to limit or 

reduce greenhouse gas emissions for Developing Country Parties within the same compliance period, 

or

(B) would result in serious harm to the economy of the United States

Conclusion B is usually interpreted as a general opposition to all forms of climate 

policy that would be costly for the United States. Although this can be read from the 

sentence if taken alone, a careful examination o f the argumentative context as 

presented in the descriptive part of the resolution suggests a slightly different 

interpretation. The harm to the economy does not arise directly from a domestic US
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policy to combat global warming, but rather from the specific type of arrangements 

made on the international level. For the US Senate, the generous exemptions and 

exceptions granted to developing countries under the climate regime are the main 

bone of contention. Thus, it is less the absolute domestic cost o f adaptation policy that 

is viewed as pernicious. It is rather the relative position of the US economy in relation 

to foreign competitors who are not bound by Kyoto-regulations.

In stating this, the Senate reflected an important current in American public opinion at 

that time. A very similar argument against the Kyoto-process was, for example, put 

forward in an extensive advertising campaign sponsored by US industries, agriculture 

and labour unions in autumn 1997.481 It contained precisely the same argument, even 

if it was simplified and formulated more bluntly than in the Senate’s resolution:

‘This December, the United States is likely to sign onto a United Nations global climate agreement that 

will hurt American families and workers. It’s called an environmental agreement. But it’s not It’s 

really one of the most potentially damaging economic and trade agreements the U.S. will ever be asked 

to sign. The agreement will force Americans to severely restrict their energy-use -  while letting 

countries like China, India and Mexico off the hook. A U.S. department of energy study says that 

because it will be cheaper to make things like paper, steel, cement and chemicals overseas, that’s where 

American jobs will go. And the price of nearly everything -  food, clothing, gasoline, and other 

everyday necessities -  will go up.”482

A very interesting aspect of this polemic is that it re-frames the climate issue from an 

environmental to an economic one. The proposed Kyoto-Protocol is depicted as an 

“economic and trade agreement”, not as an environmental accord. The argument here 

insinuates that it is a one-sided treaty, which will transfer American jobs and wealth 

offshore as US industry would become less competitive in global competition. Saying 

that it is a “United Nations” agreement might invoke the image that climate change 

politics is just another attempt of the global machinery to extort American money and 

transfer it elsewhere. Thus the US Senate adopted, or at least was responsive to, a 

strand o f arguments in a public debate that was hostile to multilateral climate politics.

. /<

481 According to Smeloff (1998: 67), this campaign cost 13 million US $.
482 Full page advertisement from the Washington Post, reproduced in CSE, 1999: 52.
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It would be too simple, of course, to identify the ‘American’ domestic attitude 

completely with the content of the Byrd-Hagel resolution and the utterances of 

George W. Bush and his supporters. A good deal of the American elite seems to have 

acknowledged the problem and supported the multinational negotiation process. We 

should not forget that the other half of US voters in November 2000 actually opted for 

A1 Gore who endorsed a pro-multilateral and pro-Kyoto attitude.483 In fact, he was 

one of the key figures in making the Kyoto accord possible. However, compared to 

other industrialised countries, the climate change concerned segment o f public and 

published opinion is smaller in the US, while the faction o f global warming sceptics is 

larger and more articulate in public debate.

Therefore, it seems that under the Clinton administration there was a typical situation 

o f ambivalence in US foreign policy making: a progressive foreign policy elite 

struggles to persuade an inward-looking congress that is highly sensitive to a possible 

give-away of domestic interests for the sake of foreign policy goals (Luck, 1999). Due 

to its structure the Senate does not really mirror American society but over-represents 

a rural-conservative segment, its political ideology and economic interests. In the 

climate change case once again this peculiar structure of the American political 

system seems to have hampered the administration’s efforts. Without a doubt, US 

foreign policy makers tried to exert global leadership, often perceived as America’s 

natural role in international affairs (Ott, 2001: 295). They were caught, however, in a 

struggle to reach both a multilateral agreement and a domestic agreement on 

multilateralism. In 1949, the ITO aborted because of the uncompromising attitude of 

the US congress and the Kyoto Protocol is quite likely to suffer the same fate.

7.7 Byrd’s and Hagel’s world: clim ate change, liberty and the struggle against 

global socialism

In fact, it seems that some major fairness conflicts in global governance since World 

War II have run along the line o f a conservative segment in the US versus Western 

Europe and developing countries, with the Socialist block or its successor states 

playing a minor role. When it comes to redistributive policies at the international level 

there is a transatlantic rather than a North-South divide. In this last section I will

483 In 1992, Gore published his programmatic book ‘Earth in the Balance’ that called for action against 
the greenhouse effect.
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present some evidence that shows how argumentative connections were made in the 

US public debate between the ‘trade and development’ discourse, whose origins we 

have seen in chapters 2 through 4, and the climate change issue. It seems that 

domestic resistance in the US in this case was built around analogies suggesting that 

the climate regime was ‘something like the M EO’ and therefore to be opposed in 

principle.

As we saw in the last section, the resistance of the US Senate against the Kyoto 

Protocol was the main obstacle to concluding multilateral climate negotiations. What 

is more, in no other industrialised country sceptics o f climate science and scientific 

dissenters received a comparable degree of public attention - even when their theories 

were completely at odds with the reports of the IPCC, that represents the vast majority 

of the world’s serious climate scientists.484 485 Until the late 1990’s important American 

business NGOs advocated a go slow strategy on climate politics, highlighting 

scientific uncertainties and the high projected costs of a political response. The 

arguably most influential of these NGOs was the ‘Global Climate Coalition’. It 

recently suffered a severe setback as major multinationals left it during the years 

1999/2000. Nevertheless, anti-climate politics coalitions in the US still have an
A

considerable impact.

Another protagonist in US scepticism about the greenhouse effect and international 

climate issues has been the ‘Cato Institute’, a Washington-based libertarian research 

foundation. According to its own description, this think tank “seeks to broaden the 

parameters of public policy debate to allow consideration o f more options that are 

consistent with the traditional American principles o f limited government, individual 

liberty, and peace”.486 In a 1998 publication it attempted to downplay the American

484 The most prominent dissenter was (and still is) meteorologist Richard N. Lindzen from MIT, chief 
witness of virtually all climate sceptic advocacy groups in the US.
485 Consider the members of the ‘Cooler Heads Coalition’ against multilateral climate politics: Alexis 
de Tocqueville Institution, Americans for Tax Reform, American Legislative Exchange Council 
American Policy Center, Association of Concerned Taxpayers, Center for Security Policy, Citizens for 
a Sound Economy, Committee for a Constructive Tomorrow, Competitive Enterprise Institute, 
Consumer Alert, Defenders of Property Rights, Frontiers of Freedom, George C Marshall Institute, 
Heartland Institute, Independent Institute, Junkscience.com, National Center for Policy Analysis, 
National Center for Public Policy Research, Pacific Research Institute, Seniors Coalition, 60 Plus, 
Small Business Survival Committee. Source: http://www.cei org/CHNReader.asp?ID=1539 .
486 Source: http.7Avww.cato.org/about/about.html.
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contribution to global warming and to deny the preponderant role of the industrialised 

countries in emitting CO2.

“[I]f steps are taken to reduce the emission of greenhouse gases, whether justified or not, they should 

be taken worldwide. A pound of CO2 produced by backyard barbecues in Iowa has the same effect as a 

pound of C 02 emitted from cooking stoves in India. The greenhouse gas problem is an example par 

excellence of a global commons issue. If China exploits its mammoth coal reserves to provide needed 

electricity for its billion people over the next century, the actions of the United States can have only a 

small effect on any future warming” (Moore, 1998:7).

What is interesting here for the purpose of this study is the strong emphasis of the 

common effort that should be made by all countries o f the globe. The fact that any 

pound of CO2 is as good as any other challenges the perception that there could be a 

difference between what was called ‘luxury emissions’ and ‘survival emissions’. The 

comparison between a barbecue in Iowa and a cooking stove in India insinuates that 

these are comparable activities, generously overlooking the fact that the problem of 

US lifestyle with respect to climate change is not exactly an excessive number of 

barbecues. Note also that the metaphor of the global commons suggests that the 

atmosphere is excessively over-used by all o f  its users, which is not the case with 

respect to the greenhouse effect.

M oore’s book endorses the typical core-set of statements that are very often combined 

in ‘go slow on climate politics’ - proposals o f American origin. It firstly doubts the 

scientific basis, then attacks the efficiency of the political response and the fairness of 

an international regime that applies different rules to different groups o f countries. 

Multilateral climate policy is presented as a move towards regulating all economic 

activity, restricting consumer choice and making national economic policies subject to 

international control and review. Another typical argument against environmental 

multilateralism is the alleged organised transfer of resources from the North to the 

South. Another prominent US climate change sceptic, in a publication of the Hoover- 

Institution, has made explicit analogies between the emerging climate regime and the 

NIEO:

“We can see here the beginning of a policy to transfer resources to developing nations in order to 

persuade them to comply, if only voluntarily, with the kind of emission cutbacks called for in the
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Protocol. The international emission-trading ideas are beginning to look a lot like the New International 

Economic Order (NIEO), which has been high on the agenda of developing countries for decades. 

Cynics have described the NIEO rather unkindly as the transfer of resources from the poor in the rich 

countries to the rich in the poor countries” (Singer, 2000: 32).

What will happen to this money once it arrives in the hands of Third World policy 

makers, is presented in the same volume, in connection with the proposed trading of 

GHG emission certificates on a global scale.

“More likely, this will create a permanent entitlement program that funnels money from industrialized 

nations needing emission permits to nations willing to sell. It may even have the perverse effect of 

keeping developing nations from developing, if their government officials decide that the transferred 

funds can be put to a “better “use, like building showy luxury projects or diverting it into foreign bank 

accounts. Even if the money is not squandered or misappropriated, it is likely to nurture a huge 

bureaucracy that could seriously throttle free enterprise and economic development” (Singer, 2000: 

29).

Thus, we see an anatomy of American fears emerging that was also found in the US 

domestic debates on trade preferences for economic development. Money is pumped 

into developing countries that make very inefficient use of it and ignore the market 

imperatives. The core values invoked by the opponents to multilateralism in both 

trade and climate politics are individual liberty, economic freedom, permanently 

threatened by big government, taxes, and forced redistribution. Starting from these 

values, multilateral climate policy, almost by necessity, becomes a threat. It hampers 

the free play o f market forces at the global level, necessitates large scale 

governmental intervention in the economy, aims at global re-distribution, fosters the 

growth of an international bureaucracy and increases the burden on American 

taxpayers. It distorts the market and channels wealth into a wrong, unproductive 

direction. Like the NIEO it seeks to impose a sort of international welfarism or 

“compulsory charity” upon the US.487

Arguments against the multilateral climate regime established a relation to the core set 

o f traditional liberal American values: individual liberty, economic freedom and a

487 The term ‘compulsory charity’ was used with respect to US-resistance against the KyotoProtocol 
by Murray Sale, ‘After George W. Bush, the Deluge*, in: London Review o f  Books* 23 (12). 21 June 
2001.
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maximisation of economic growth and production. There is one red line in the US 

position on the climate change regime, and this is a fierce resistance to differentiation 

in international regimes. Seen from this perspective it was not pure rhetoric or 

hypocrisy when George W. Bush claimed that the Kyoto Protocol was ‘unfair to the 

U S’.488 On the European shore o f the Atlantic, however, this American notion of 

fairness was refuted by politicians and the public alike. After Bush’s decision to 

abandon the Kyoto process, Europeans repeatedly stressed their commitment to a 

differentiated approach to the global wanning problem, here in the words of the 

President of the EU Commission, Romano Prodi:

“Some say that the Kyoto Protocol is not fair because it excludes developing countries. But surely we 

in the industrialized world, who have contributed most to causing this problem, should be first to 

contribute to its solution. Is there any fairness in the fact that U.S. emissions are 10 times more per 

person than those in the developing w orld?’489

As we can see from this quotation, West Europeans were still much more prone to 

acknowledge responsibility and thus accept the Third W orld’s line of argument with 

respect to fairness.490 Thus it is obvious that some fundamental fairness issues were 

still present at the Hague, even if this was much less obvious than in the INC 

negotiations that explicitly addressed the question of principles. Over the COP-years 

some proxies developed, which were used instead o f an explicit fairness argument. 

The US and JUSCANNZ, for example, adopted the phrase of a ‘meaningful 

participation of developing countries’ as a proxy for their equality based concept.

The sharp contrast between the US and EU positions should not lead us to 

underestimate that there was a certain basic agreement that developing countries 

deserved some sort of special treatment. Senator Byrd put it this way in a senate

488 A Republican senator defended the decision of the conservative administration with the following 
statement at an international workshop: “[I]t does the world - and the environment, no good if we 
merely create a patchwork treaty to "punish" the industrial world while the market shifts its pollution 
from our shores to yours. If we are truly concerned about GLOBAL climate change, we can not have a 
system whereby much of the globe is exempt from emissions reductions” . US Senator Sam Brownback 
(KS/Republican) at the 2001 Spring Conference on ‘Equity and Global Climate Change’ held at the 
Pew Center on Global Climate Change, Washington DC., 18 April, 2001.
489 Romano Prodi, ‘Europe Will Act on Warming Pact Despite the U.S.’, International Herald Tribune, 
6 April 2001.
490 See also the EU’s briefing paper distributed at COP 6, which states that “[¡Industrialised countries 
emit most greenhouse gases and have a responsibility to show leadership in tackling climate change”. 
Briefing paper: The EU's positions fo r  COP 6, 3 November 2000, p.2.
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debate on the named resolution: “Now, does this mean that the Senate is insisting on 

commitments to identical levels of emissions among the Parties? Certainly not. The 

emission limitation goals, to be fair, should be based on a country’s level of 

development. The purpose is not to choke off Mexico’s development or China’s 

development.”491 Thus, even the anti-climate coalition in the US could not completely 

neglect the fairness arguments used in favour of a differentiation o f commitments. 

They acknowledged that not all countries should have the same emission reduction 

obligations under a multilateral regime.

However, the US never accepted the view that a historical responsibility of 

industrialised countries would automatically exempt developing countries from 

obligations. Thus, the fundamental fairness debates in climate politics resemble the 

findings from the trade study in that the US pushed for fairness as equality and 

developing countries, seconded by the EU, highlighted the fairness of differentiation. 

In this respect, they seem to be variations on the same two themes; a ‘thin’ notion of 

fairness based on sovereign equality on the one hand side, and a ‘thick’ notion o f 

justice on the other that is developed around the de facto inequalities between nations. 

These themes have been stable over several decades. Nevertheless, we can see that at 

the level o f principles a general need for taking developing countries’ concerns into 

account was consensual. Thus, the gradual norm shift that was shown with respect to 

development concerns in multilateral international governance in the last section of 

chapter 5 can be sensed here as well. Developing countries should be entitled to 

certain exceptions and exemptions. How far these should go, and for which moral 

reason, these were the contested issues global climate politics.

491 Congressional Record, 25 July 1997: S8117; cited in Harris, 1998: 62/63.
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Chapter 8: Origins and effects of fairness concepts in international 

relations

8.1 Three perspectives on fairness

This chapter will take up three strands of discussion from chapter 5 and re-evaluate 

them in the light of the evidence from the second case study. The first perspective I 

wish to adopt here concerns the fairness notions found in the climate case. As these 

notions were uttered much more explicitly than in the trade case above, and have been 

presented at length in sections 6.6 -  6.10, it does not seem necessary to repeat them 

here. Yet, given the difference between explicit and implicit fairness discourse, some 

remarks on the appropriate research strategy seem in order. In section 8.2 that follows 

below I will take up this discussion in the light of the additional evidence from the 

climate study.

Secondly, this chapter will assess the relevance of fairness notions in comparison to 

other explanatory factors. The empirical evidence presented in chapters 6 and 7 

strongly suggests that diverging ideas of regime fairness hampered multilateral 

climate policy. Following the approach from chapter 5 I will confront my analysis 

with a competing explanation of the same political process. What is the value added if 

we explore fairness debates and other points o f normative disagreement? To evaluate 

this contribution I compare my version of what happened in Rio, Kyoto and the 

Hague to two versions o f an interest-based explanation of international environmental 

politics.

The third section of this concluding chapter highlights some striking similarities of 

argumentative patterns in the trade and climate negotiations. This consistency was 

particularly obvious in the argumentative behaviour of the United States. In chapter 5 

I have stated that the fairness conceptions promoted by the US at the international 

level seem to mirror important tenets of the ‘American Ethos’. In this chapter I will 

investigate this relation somewhat further, relying on empirical data from surveys. I 

come to the conclusion that fairness concepts promoted both by a majority in the US 

and by the US delegations in international relations can be described as expression of 

a ‘possessive individualism’.
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8.2 Researching fairness: explicit vs. implicit debates

The empirical investigation in this dissertation has generally confirmed the results of 

Zartman’s and Albin’s studies: fairness discourse does have a certain influence on 

multilateral negotiations. Nevertheless, it is definitely only one among many factors 

that determine a negotiation outcome. As for the particular findings of this study, we 

have seen that fairness notions can be discussed explicitly as such, but much more 

often occur in a specific thematic context. Which type o f fairness debate prevails 

seems to depend on the task of the negotiations. In the phase of regime construction, 

i.e. the climate convention debates, explicit discussion of rules and principles 

prevailed, so that fairness concepts were also discussed explicitly. Once a textual 

agreement on principles has been settled, fairness statements surfaced only 

occasionally, in relation to certain political proposals.

Such a use of fairness concepts in support of a certain proposal is obviously the rule in 

political discourse. This is also the way in which they were present in the trade case. 

This finding can be related to interview data gathered by Cecilia Albin, who reports 

that “virtually all the negotiators interviewed reported that they did not perceive or 

discuss the issues in those terms. They typically said that their minds and the talks had 

focused on specific practical matters, not on ‘abstract concepts’, ‘philosophical 

questions’ or ‘such ideas’” (2001: 216). Although they did not debate them openly, 

negotiators quite probably held certain moral principles or sentiments. These became 

manifest when negotiators just ‘did not like’ a specific proposal.

The analysis of such implicit fairness discourse requires more interpretative effort on 

the part of the researcher. What concept exactly informed an actor’s statement when 

calling a political proposal ‘just’, ‘fair’, or ‘equitable’ can never be determined with 

absolute accuracy. It can be guessed from the argumentative and situational context, 

from past statements and from other actors’ responses to this argument. The same is 

true for the assessment of many fairness effects: in the political discourse, fairness 

notions can privilege certain political proposals, and I think we can generally assume 

that a proposal, which meets widely held fairness beliefs at the table is more likely to 

be accepted than another one that contradicts those beliefs.
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However, due to their ‘embeddedness’, fairness ideas can rarely be identified as the 

sole determinant of political choices. Even if we assume that they can cause action in 

the sense that a speaker was solely motivated by fairness concerns it seems hard to 

exclude other motivations. As I stated already in the theory chapter, every agreement 

can be informed by very different motivations. That is to say, the fact that a politician 

or diplomat has agreed to a proposal can have very different motivations, among them 

rational calculation of personal advantage. The difficulty now is that we cannot derive 

a consensus on normative principles from the fact that there was an agreement on 

action.

We have to check very carefully for arguments that are used to comment or justify 

this choice. In the case of the climate convention negotiations in 1992 it was quite 

obvious that the US agreed to a deal but not to a moral reasoning. The American 

delegation had finally accepted the principle o f  ‘common but differentiated 

responsibility’, but had not agreed on the moral reasoning behind it. At the Rio 

summit the American reading was, as quoted above, that “[w]e all agree that 

industrialised countries should take the lead, but we do not agree why”492. Therefore, 

we should be careful not to identify an agreement on action prematurely with an 

agreement on reasons for action.

Fairness notions, as I said in chapter 5, do not only influence the argumentative 

evaluation of proposals. They also seem to inform the emergence of those proposals at 

a very early stage, in that they define what is regarded by actors as a possible 

approach and what is not. They can exclude certain ways of action that would 

completely contradict prevalent fairness standards. We might have to think 

counterfactually in order to appreciate this point. W hy was it not proposed to apply 

the method of, let us say, across the board cuts in CO2 emissions? The rule could have 

been that every participant country is obliged to reduce its GHG emissions by at least 

10% below the level o f 1990.

Such an approach would have had precedents: in the initial phase of the acid rain 

regime in Europe, for example, all parties were obliged to cut their sulphur dioxide

492 Member of the US delegation at UNCED, cited in CSE, 1999:41/42.

242



emissions by a flat rate of 30%, although actual levels of emissions diverged 

enormously.493 To be sure, the Kyoto method of differentiated national targets was 

viewed sceptically in the early days of climate policy. Nevertheless, across-the-board 

emission cuts never seem to have been considered a real policy option.494

In the climate change case most negotiators apparently felt that it was inappropriate to 

treat the US and, say, Tanzania as equals. Thus, a differentiated approach that 

distinguished between industrialised and developing countries seems to have 

‘suggested itse lf. As we have seen in chapter 7, even the most outspoken critics o f 

the differentiation in the Kyoto-Protocol did not claim that complete equality of duties 

was desirable in climate policy. Thus we can sense the fundamental effect o f fairness 

constraints on our own perception of problems if we construct counterfactual 

solutions to problems. This sort of reasoning is present, even implicitly, in many 

explanations that are offered by social scientists or historians. In recent years 

counterfactual thinking has received increasing interest from social scientists and 

historians (e.g. Lebow, 2000; Ferguson, 1999; Tetlock and Belkin, 1996). Their main 

argument is that the account of every historical event we give is presented against the 

background of alternatives that could have happened as well with some degree of 

plausibility.

In particular with respect to fairness we might implicitly take our own perception as 

an unquestioned premise from which to assess political events. Thus we might be 

prone to assume that a global climate regime ‘must’ differentiate obligations. Only if 

we adopt a critical perspective, however, the broad consensus in favour of exceptions 

for developing countries becomes an interesting phenomenon. Things could have 

been otherwise. Only through counterfactuals like the presented acid rain analogy we 

see that not considering possible options like ‘across the board cuts’ has been already 

a ‘choice’. Here the fairness concerns come in: a global co-operative regime that does

493 This was achieved through the 1985 Helsinki-Protocol to the LRTAP-Convention, see ‘Protocol to 
the 1979 Convention on Long-Range Transboundary Air Pollution on the Reduction of Sulphur 
Emissions or Their Transboundary Fluxes by at least 30 per cent’, 8 July 1985, Art.2. The Protocol text 
is available at http://www.unece.org/envArtap/. As Levy (1993: 92) has argued, this common 30 % cut 
was not determined by scientific necessities but was rather “an arbitrary first step" to get the regime 
underway. As the LRTAP-regime became more complex over time, more sophisticated schemes to 
distribute reduction obligations and financial burdens were elaborated (Albin. 1995b).
494 For an overview of solutions viewed as possible see Grubb, 1990.
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not take fundamental differences among parties into account is not regarded as 

legitimate any more. The Euro-American debates on the degree to which exceptions 

for developing countries should be made, rather reveal the limits of this consensus.

8.3 Confronting an interest-based approach

The second section of this chapter will check if the negotiation positions of countries 

and the negotiation outcome in the climate case could also be explained sufficiently 

by a theory that does not take fairness or ideologies into account. In chapter 5 above, I 

tried to assess the role of fairness in world trade negotiations in confrontation with 

another, more parsimonious explanation of the same political outcome. There, the 

main rival explanation was a prominent power-based theory. In international 

environmental politics the most salient competing approach is an explanation based 

on actors’ economic self-interest.495 Such a materialistic theory has the clear 

advantage that it avoids the interpretative uncertainties that come with the study of 

culture, ideas or identities. If stated in a generalised fashion it could also be a very 

parsimonious theory.

Such a parsimonious approach has been suggested for the study of international 

environmental politics. It focuses on two material factors that are supposed to 

determine a country’s position and strategy in international negotiation (Sprinz and 

Vaahtoranta, 1994). The authors propose to explain a country’s position in 

international environmental politics in an attractively simple fashion, by combining 

two main factors: ‘abatement costs’ of reducing pollution and the ‘vulnerability’ to 

the detrimental consequences of pollution (ibid.: 78). Low expected costs and high 

vulnerability in a country will lead to the behaviour of a ‘pusher’ for multilateral 

agreement. High expected abatement costs and low vulnerability, in contrast, will lead 

to the reluctant attitude of a ‘laggard’ (ibid.: 80).496 Consequently, this approach, if it 

works, could be a very elegant and parsimonious way of explaining negotiation 

behaviour in international environmental politics in general, and climate policy in 

particular.

495 For this approach to international environmental co-operation see Gehring and Oberthiir, 1997.
496 The authors use the term ‘dragger’ instead of ‘laggard’; I opted for the latter term as it is more 
common in the academic discourse on environmental politics. Other combinations of the basic factors 
are predicted to lead to opportunistic or indifferent attitudes.
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In order to assess the plausibility o f this explanation we will now briefly compare 

some fundamental data on the two most important bargaining coalitions in 

multilateral climate negotiations, i.e. the EU as a ‘pusher’ and the JUSSCANNZ- 

group as a ‘laggard’. In the case of the greenhouse effect, abatement costs arise when 

countries try to reduce their level of GHG emissions. Vulnerability, in turn, refers to 

damages caused by climate change, such as floods, storms etc.. The factor 

‘vulnerability’ can be kept constant as none of the countries under discussion is 

located in tropical areas, which are expected to suffer disproportionately more adverse 

consequences of climate change.497 498 In addition, all countries under discussion here are 

industrialised so that they have comparable resources to protect their population 

against natural disaster resulting from the greenhouse effect.

What we should expect to find is a picture, in which ‘dirty’ industrial countries with 

high energy intensity of economies and lifestyles stand on the laggard side, and 

‘clean’ countries with low energy intensity as pushers at the other end of the 

spectrum. In real world negotiations, a clear laggard coalition emerged that went for 

going slow on climate change - the ‘JUSSCANNZ’ group led by the US. It was 

countered by the ‘pusher coalition’ of the EU-countries, The table below now lists the 

seven countries of the JUSSCANNZ coalition and an equal number of EU countries. 

From the EU, I have chosen the seven biggest national economies, on the grounds that 

they are most likely to determine the community policy outcome.499

The first indicator I use for the assessment of the ‘expected abatement cost’ is the CO2 

emission per capita in the year 1990. This year is salient because it served as a 

baseline for the calculation o f emission reductions under the Kyoto Protocol. It also 

marked, roughly, the situation in which the multilateral climate negotiations started. 

The second indicator is the amount of CO2 emitted per unit of GDP produced. The 

underlying assumption is that some countries are more dependent on energy-intensive

497 See discussion in section 6.4 above.
498 Australia due to its sub-tropical location and dry climatic conditions might be regarded as more 
vulnerable than other industrialised countries. However, it is even more surprising to find it among the 
‘laggards’ of JUSSCANNZ.
499 Sweden obviously has not been an EU-member before 1995. Nevertheless, in climate politics it 
sided with the EU block also before that date.
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products than others and therefore should be significantly more hesitant to curb GHG

emissions. For these countries, changes in production patterns and adaptation to
sonenvironmentally friendly technologies will be particularly costly.

Table 6: Dependence on fossil fuels in the JU SSC A N N Z coalition and in the 7 
biggest EU  economies

Country CO2 emissions in tons /  capita  
in 1990

CO 2 per GDP
g m C / U S S

J U S S C A N N Z

United States 5.41 246.27

Canada 4.54 222.11

Japan 2.55 107.43

Australia 4.67 267.57

N ew  Zealand 2.07 159.63

Switzerland 1.80 54.38

Norway 2.28 83.97

M edium 3.33 163.05

E U

Germ any 3.49 168.65

France 1.70 83.62

Italy 2.05 106.83

United Kingdom 2.74 161.32

Spain 1.58 126.03

N etherlands 3.06 161.13

Sweden 1.95 72.71

M edium 2.37 125.75

Sources: Emission data for 1990 taken from UN Doc. FCCC/CP/1997/7/Add.l: 60: Population figures from UN ‘World 
Population Prospects 1994’; calculations per unit GDP adopted from CSE. 1999: 66.

This table in fact shows a clear cluster of energy intensive economies within the 

JUSSCANNZ-group, namely the US, Canada, and Australia. On the other hand, the 

presence of Japan, Switzerland and Norway, which exceed the pushers Germany, UK 500

500 Needless to say, economists are divided about the importance of such adaptation costs. Some even 
claim that enhanced energy efficiency and the development of respective technologies will be 
beneficial in purely economic terms as well, (ref) This essay is not the place to decide such questions. 
As the interest-based strand of thinking relies on the cost argument I will adapt it here.
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and Netherlands in energy efficiency does not really fit the picture. With respect to 

per-capita emissions, New Zealand, Japan, Switzerland and Norway could be on the 

European rather than the American side as well. The striking heterogeneity of the 

JUSSCANNZ coalition with respect to the consumption of fossil energy makes it 

difficult to draw any conclusions on the behaviour of individual countries according 

to their ‘objective economic interests’.

Maybe the two-factor approach presented by Sprinz and Vaahtoranta is a bit too 

parsimonious and simplistic. So we should now turn to authors who take some 

domestic characteristics of countries into account, but nevertheless put the main 

explanatory weight on economic determinants (Oberthiir and Ott, 1999). In their view, 

the EU is supposed to be in favour o f climate policy mainly because of its dependency 

on fossil fuel imports. “Hence, the European Union has a vested interest in reducing 

its energy consumption and especially its fossil fuel consumption” (ibid.: 15). The 

same is true, however, and even more dramatically so, for Japan.501 In its pattern of 

energy consumption and GHG emissions Japan in fact resembles the European 

countries, but it is nevertheless a founding member of the JUSSCANNZ group. 

According to Oberthiir and Ott, Japan is supposed to be in the laggard coalition 

because its economy is already energy efficient and further reductions expensive 

(ibid.: 20). A look at table 7 shows us, however, that its energy efficiency is 

comparable to Italy’s and inferior to France’s.502

Norway, to pick another example from the JUSSCANNZ-list, is supposed to be a 

laggard for similar motives. Norway has relatively low GHG emissions and a high 

energy efficiency. Because of the preponderance o f non fossil fuels in its domestic 

energy production, Oberthiir and Ott argue the following: “[W]ith almost three- 

quarters of energy consumption in 1990 supplied by hydropower, it has ( ...)  almost 

exhausted its potential for emission reduction in the energy sector. Any increase in

501 In 1999 Japan imported 79% of its primary energy sources, mainly mineral oil (source: US Energy 
Information Administration (EIA), http://www.eia.doe.gov/emeu/cabs/japan.html). A very similar 
argument could be made for the US, given its traditional preoccupation with oil imports from the Gulf 
region. On all accounts it would make sense for the US to reduce its dependency on fossil fuel imports 
through cutting back on domestic consumption.
502 France can achieve this only through the extensive use of nuclear energy, which is widely accepted. 
The situation in Japan is quite similar, however: extensive use of nuclear power and widespread public 
support.
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demand for electricity would thus have to be met by fossil fuels powered capacity, 

which would lead to increased emissions” (21). However, a very similar situation 

prevails in neighbouring Sweden, which has been a consistent pusher in climate 

politics.503

In this discussion of expected abatement costs and country behaviour, Oberthur and 

Ott have turned the original logic of the interest-based approach around. Since the 

first units o f pollution are usually the cheapest ones to reduce, with rapidly rising 

costs when approaching zero emissions, heavy polluters should be in favour  of 

multilateral emission reductions. This means for the US situation in climate policy 

that “[bjecause of the very high energy intensity associated with American technology 

and lifestyles, low-cost means o f saving energy are in fact abundant” (Ibid.: 1999: 

19). Thus, climate action could in principle be relatively cheap in the US.

In addition, we should also make a distinction between different types of international 

environmental regimes. If a regime sets a common reduction target for all polluters in 

absolute termsy like the 30% cut in the acid rain regime, participation will indeed be 

most costly for heavily polluting nations. The Kyoto Protocol, in contrast, is a 

completely different type o f environmental regime, because its reduction targets are 

relative. The Protocol accepts the emission situation o f 1990 as a baseline from which 

countries have to start with reductions. Thus, under the Kyoto protocol the worst 

polluters in 1990 should find it actually cheaper to reduce their emissions by a certain 

percentage than energy efficient countries.

Therefore, we could as well conclude from purely economic indicators that the US 

should be a strong supporter o f the Kyoto Protocol instead of the world’s most 

notorious climate laggard. It appears that we need to take factors beyond economics 

into account if we want to explain countries’ attitudes to multilateral climate policy in 

general, and the firm US-resistance in particular. In addition, the parsimony of the 

interest-based approach has already suffered a hard blow if an individual explanation 

is necessary for every single country in the JUSSCANNZ group.

503 Less than one percent of Norwegian electricity is generated from fossil fuels; in Sweden, 5.8%; an 
extremely small percentage in the international comparison. Source: US Energy Information 
Administration (ELA), http://www.eia.doe.gov/emeu/iea/table63.html. data for 1998.
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8.4 Looking beyond economic factors in environmental politics

There is an extensive literature that has highlighted the ‘cultural’ or ‘ideational’ 

factors in environmental policy-making in general, and in climate politics in particular 

(e.g. Ulbert, 1997; Jachtenfuchs, 1996; Rayner, 1995), These authors argue that the 

perception of global warming as a problem, and the definition o f political strategies to 

fight it, have been culturally dependent. The new phenomenon of ‘climate change’ 

was framed differently in different societies due to diverging sensibilities, prevailing 

value rankings and political traditions. M y own assertion that diverging notions of 

fairness in international politics have influenced the policy outcome, is clearly related 

to this strand of ‘constructivist’ analysis of international environmental politics.

In such a view, at the heart of American resistance seems to be less the energy 

consumption of the US-economy as such, but the fact that climate policy was at odds 

with American cultural and political traditions. The high energy consumption in the 

US is supposed to be part of the American way o f life. People are used to very low 

energy prices, compared to other industrialised countries. Cheap energy and unlimited 

consumption are seen as an almost basic right (Ulbert, 1997; 166). This had very real 

consequences on the framing of the problem and on the political strategies viewed as 

viable. Taxing fossil fuels, for example, is a prominent climate policy instrument in 

Western Europe, but it was no option for US policy makers (Eizenstat, 1998: 119).

Moreover, cultural theorists have suggested that at the very basic level o f perceiving 

environmental problems many Americans hold views of nature as a powerful and 

threatening force that must be tamed and dominated by man.504 Many Europeans, by 

contrast, apparently tend to view nature as vulnerable and ecological equilibria as 

volatile. Such different frames of the issue clearly affected the political response to 

the phenomenon of global warming (Rayner, 1995). One could argue that the 

environmentalist and precautionary ideas of climate politics ‘resonated’ much better 

with the European than with the American public. In this connection, Rayner has 

emphasised that Margaret Thatcher’s conservative government in the UK shared 

many ideological premises with the Bush Sr. administration in the US. Nevertheless

304 On the ‘cultural theory’ approach to environmental politics see Douglas, 1984[1966], 1992.
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the British arrived at a very different perception o f and strategy against global 

warming (1995: 77). Thus, there seems to be something very specific about the 

American response to global climate policy.

In fact, an important part of the cultural or ideological determinants affecting the 

American attitude towards the Rio Convention and the Kyoto Protocol seem to go 

beyond perceptions of the natural environment. US climate policy should be viewed 

in the light of a generally critical attitude toward multilateral international 

governance. Chapters 4 and 7 o f this study have highlighted some long term 

tendencies in US policy toward global multilateralism. If  we view the evidence from 

the two case studies together, it appears that the American resistance to international 

climate policy is correlated to the same fundamental ideological commitments, which 

have been visible in international economic policy as well.505

In climate policy we see a striking analogy with US behaviour towards world trade 

politics and the reform o f the GATT in favour of developing countries. American 

negotiators were very sceptical about the rising culture o f exceptions and exemptions 

in global governance. They instead advanced solutions based on the principle of strict 

equality o f rights and duties among states. When we compare the evidence from the 

ITO-negotiations to the climate policy process, we also see a similar constellation of 

forces within the US. In both cases, the Senate acted as a guardian of a traditional set 

of values. The Senate as the more inward looking and more conservative force in US 

politics arguably promotes a set o f values and concomitant fairness notions that come 

from ‘within’ the country. They prescribe to preserve both the political autonomy of 

states and the economic freedom on the world market and might have led to a strict 

anti-multilateralism and anti-welfarism in international politics.

The plausibility o f this assumption will now be checked against the evidence from 

empirical studies about fairness beliefs in American society. Is it really true that 

average US-Americans favour market or thin notions o f fairness and justice in their 

every-day moral judgements? Is it true that Americans believe in the fairness of the 

market and the ethics of individual merit more than others, e.g. Europeans, would? Is,

505 On the ambivalence of American policies towards multilateral international governance see Luck, 
1999, in particular the discussion in chapter 4.
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therefore, the clash o f fairness concepts in international negotiations ultimately rooted 

in diverging fairness views within the respective societies? The next section will 

endeavour to shed some light on this question.

8.5 American fairness discourse and public opinion

From the 1940s to the present day American politicians and diplomats have been 

regularly engaged in a sanguine defence of a profoundly liberal world order. 

Admittedly this has not prevented them from resorting to protectionist measures when 

strong domestic coalitions demanded them. At the level of principles, however, there 

is a remarkable continuity that cannot be sufficiently explained with material self- 

interest or power politics. I suggested in chapter 5 that America’s firm commitment to 

a free world market should be understood in the context of what has been called the 

‘American Ethos’ and the prevailing notions of fairness that are attached to it.506

The findings from the climate study have now added another dimension to this 

picture. In the US public debate, climate policy has been challenged as a global 

redistributive mechanism similar to the ‘New International Economic Order’. It was 

categorical preferential treatment for developing countries that caused concern in the 

US in both cases. Preferential treatment is not only at odds with equality but also with 

another core element of the ‘American Ethos’ that was sketched in chapter 5. In their 

self-perception Americans tend to see their country as a ‘meritocracy’. Individuals 

shall get what they deserve, and welfare systems or administrations must not judge 

people but by their merits. The prevalence of these fairness tenets has been 

documented by both discourse analysis and by opinion polls.

The analysis of the political discourse on ‘affirmative action’ in favour of 

disadvantaged social groups has shown that mechanisms, which automatically confer 

advantages to certain groups are presented as suspicious and very controversial 

political statements in the US media.507 American public opinion is apparently very 

sensitive to discrimination that prevents people from taking part in a fair

506 ‘The American Ethos* is the title of an excellent study of popular beliefs in the US, see McClosky 
andZaller, 1984.
507 See the findings reported in Gamson and Mogliani, 1987.
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competition.508 At the same time, however, there seems to be even more concern 

about governmental measures designed to favour certain disadvantaged groups like 

members of ethnic minorities. Opponents to such policies criticised precisely the 

‘preferential treatment’ of ethnic minorities and denounced it as un-American.509

Undoubtedly, public discourse and academic self-description in the US emphasise the 

prevalence of market fairness. However, what do the people think about it? To be 

sure, as I have stated in the introduction, public discourses and individual opinions are 

two phenomena to be kept distinct. Nevertheless, survey evidence could be regarded 

as an additional confirmation that fairness notions promoted internationally originate 

from prevalent concepts within countries. Thus we should ask if average Americans 

believe more strongly in market fairness than West Europeans. Is popular moral 

reasoning really that different?

In fact, comparative surveys have shown that many Europeans also hold strong 

notions of individual desert, in the sense that efforts should be rewarded. West 

Europeans, for example, support the idea that people who work harder than others 

deserve better pay and should also be allowed to keep their earnings (Marshall et al., 

1999: 360).510 At this very general level o f moral sentiment there is little deviation 

from US-figures. The picture changes, however, when questions become more 

concrete and political. When people were asked to judge income differences in their 

home country, only 56 % of the American interviewees found income differences too 

large, while 72 % of West Germans, 75 % of the British, and 86 % of the Italians 

thought so (Miller, 1995: 78).511

The transatlantic gap in public opinion becomes even larger when governmental 

action to reduce such income inequalities is at stake. A mere 28 % of US respondents

508 See in particular the conclusions in Skrentny, 1996.
509 See Gamson and Mogliani,1987; in particular their evidence on the public discourse on preferential 
treatment at 145-150.
510 According to this study, the salience of desert based justice norms are not confined to the West, but 
seem to be equally salient in post-communist countries. At the same time, support for governmental 
intervention in order to reduce societal inequalities was substantially higher in Eastern Europe in 1991 
(Kluegel et al., 1999: 274).
511 Note that there is no positive relationship between real inequality of income and the notion that 
inequality is ‘too large’. Income inequality as measured by the Gini-coeffcient is much higher in the 
US than in Europe, see e.g. Atkinson, 1999.
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found this idea attractive, compared to 56 % in West Germany, 63 % in Britain and 81 

% in Italy. The question if the state should guarantee a minimum income generated 

similar results (ibid.: 93).512 Thus, on the one hand there seems to be a common 

transatlantic acknowledgement that individual efforts should be rewarded. In Western 

Europe, however, this does not automatically lead to a preference for market 

mechanisms in allocation. Among Europeans, there is significantly less trust in the 

justice-generating function of the market and significantly more trust in the justice- 

generating function of governments than in America.

Hence, in questions of the practical-political type Europeans apparently accept need- 

based or status-based considerations in societal allocation more easily than Americans 

do. Even if they share basic commitments to individual desert they still seem to prefer 

‘political justice’ over ‘market justice’ when it comes to the allocation of goods in a 

society.513 Therefore, the claim seems justified that ‘the American notion’ of 

distributive mechanism and modes o f allocation is more ‘liberal’ than the European 

one. In thoroughly liberal conceptions o f justice the scope of authoritative 

intervention by state governments or international governance is restricted. “For 

Liberal Morality the main functions o f a good Government are negative and 

preventive, The positive function o f government is to safeguard the greatest 

possible freedom of choice for every citizen; and probably the best way of doing this 

is to facilitate and simplify the making of free contracts and to enforce these once they 

are made” (Gallie, 1959: 124).

In a seminal study, C.B. Macpherson has revealed the historical origins o f such a 

liberal morality that revolves around the idea of a market. He identified an underlying
i t .  *L

unity in English political thought from the 16 to the 19 century that he called 

‘possessive individualism’ (1961). In its emphasis on the morality of market relations 

this concept corresponds extraordinarily with the notions o f fairness that were found 

in the empirical investigation here.

“[T]he distribution of equal benefit to men of equal merit becomes meaningless as an overriding 

principle by which to decide the justice of any actual distribution of rewards, for there is in Hobbes’

512 For evidence on this see also Kluegel et al., 1999: 260 (Table 2).
513 For the ideal-typical concepts of ‘market justice’ and ‘political justice’ see Lane, 1986.
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model no measure of merit other than the actual market assessment of a man’s merit. There is no room 

in Hobbes’ model, as there is in the status model, for an assessment of the merit of different men in 

terms of the contribution they make to the purposes of the whole society or in terms of their needs as 

functioning part of a social organism. Distributive justice, therefore, becomes nothing more than the 

Justice of an Arbitrator; that is to say, the act of defining what is just’’ (ibid.: 63/64).

Thus, the core principle of equality in the political theory of ‘possessive 

individualism’ privileges the distributive justice of the market and is generally hostile 

to an authoritative allocation o f goods. If we relate this political theory to the 

prevailing argumentative behaviour in American discourses on domestic and 

international politics, some striking analogies emerge. The last section of this 

dissertation will relate the political ideology of ‘possessive individualism’ to images 

of the international system and the principles of international politics.

8.6 ‘Possessive individualism ’ vs. community ideas in  in ternational affairs 

The deliberations in the last section have confirmed the hypothesis from chapter 5 that 

there is an empirically identifiable ‘American Ethos* that privileges certain fairness 

notions over others. In addition, they have highlighted again the intimate connection 

between a positive view of markets and a concomitant ‘thin’ notion of distributive 

justice. In this last section of this essay I will now try to close the circle and come 

back to the initial deliberations on the functions o f international governance and the 

conditions for its perceived legitimacy. My last argument here starts from Alexander 

W endt’s theory on diverging images of the international system, (1999: chapter 6). 

Wendt claims that the behaviour o f states in the international system is not a direct 

consequence o f anarchy - understood as the de facto absence of formal hierarchical 

order and centralised government (Wendt, 1992). Rather, there are different ways of 

interpreting this anarchy condition and drawing conclusions from it. Patterns of state 

behaviour in international relations, at times conflictual, at times cooperative, for 

Wendt follow from the prevailing image of the international system.514

Such images o f the international system are heuristic ‘frames of interpretation’ that 

make sense of our perception of world politics. Thus, an (academic) realist and a

su I am not going to follow Wendt’s distinction of Hobbesian, Lockean and Kantian images here, as 
this typology would be misleading in the present context. What imports here is the general idea that the 
anarchic international system is a contingent social construction.
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rational institutionalist will interpret the same political event in international affairs 

differently, and are likely to draw different conclusions from it. Obviously, our 

perceptions of the world heavily influence our choice of political solutions to 

problems. What is ‘at hand’ depends on our understanding o f world politics and its 

principal problems. In this sense we could speak also of different ideologies of 

international politics, in the sense o f ideology developed in chapter 5. Certain images 

of international relations apparently are a part of these more complex belief systems.

Which is the best description o f the American ideology that was prevalent in the re

construction of world order after World War II? The US quite consistently has 

propelled a normative vision o f international relations as potentially peaceful but 

invariably competitive. Edward Weisband pointed out these ideological roots of 

American foreign policy some time ago (1976). While Weisband concentrated on the 

‘Lockean’ legacy for US foreign and security policy, this essay has highlighted the 

implications of a possessive individualist version o f political liberalism for the 

economic dimension of US foreign policy. It underscored the strong belief in the right 

to economic activity and the importance of private property in international relations. 

The US have advanced an idealised image of the international system as, essentially, a 

market place that allows for peaceful competition. This view does not deny the 

conflictual nature of international affairs but is optimistic about the possibility of 

channelling it in peaceful and mutually advantageous competition.

What is the envisaged role o f international governance in such an ideology? The 

desired peaceful competition on a world market requires a set o f rules that order the 

market activity, so that cheating is prevented and commercial contracts enforced. 

Consequently, there are very few duties of states that would go beyond peaceful 

conduct and due respect for commonly accepted rules. By means of contracting states 

cede different obligations to supranational organisations or more informal regimes, 

but only as far as seems necessary to secure the maintenance o f peace and an orderly 

market. In the introductory chapter on the legitimacy of international governance, I 

have referred to these functions of international governance as ‘resolving problems 

that arise from the co-existence of states'.
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This has clear implications for the perceived purpose and legitimacy of international 

cooperation. As I stated in chapter 1, the growing functional interdependence in 

global relations has challenged the classic liberal view of the limited need for global 

governance. The last decades have witnessed an increasing tendency “to define the 

international policy agenda in ever more holistic terms, and to maintain that such 

holistic perspectives are necessitated by the growing functional interdependencies 

among global processes and problems” (Ruggie, 1991: 447). The call for a NIEO was 

a challenge to the prevailing liberal principles, which advanced such a holistic or 

community perspective. Its arguments were mainly moral.

A holistic or community image of the international system assumes that states have 

ample obligations and responsibilities toward each other, which also include the 

distributive dimension of international affairs. In the trade as well as in the climate 

change debates we have seen a United States delegation that resisted all attempts to 

assign a moral responsibility for the economic conduct of states. The US did not 

assume responsibility for the distributive pattern that the GATT had generated, nor 

responsibility for the global wanning that the US way o f  life had brought about. Here 

we see the close connection between a specific notion o f justice or fairness and 

concomitant assumptions about the international system. In domestic affairs, a 

successful firm is not responsible, neither morally nor legally, for the loss o f market 

shares, income and wealth of a competitor. There is nothing immoral about it, because 

it contributes to the overall welfare o f society.

The liberal image of international relations entails a morality that starts from the very 

same, thin notion of market justice, with rather formal obligations regarding fair 

practices and procedures. Thus we see how the fairness notions advanced by the US 

in trade and environmental politics are embedded in wider understandings o f politics, 

its (non-)purposes and aims. The conflict of the market vision with a community view 

seems unavoidable when economic liberty as the pre-condition for global growth is to 

be pruned for the sake of attaining global distributive justice. This has been at stake in 

the UNCTAD debates, and again in climate politics. In both cases, the community 

image suggested authoritative interventions in the world economy for the sake of the 

common good, and, to varying degrees and for different moral reasons, a re
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distribution of wealth. The interventionist nature of the respective projects explains 

why the US was particularly prone to oppose these proposals.

In sum, we can imagine the fairness debates under study here to be moving on a line 

between a global free market and a governed global polity with welfare state 

characteristics. The following figure can illustrate the idea behind it. On the left hand 

side we imagine a free world market, on the right hand side a full fledged world polity 

of the welfare state type with a central government and large-scale redistribution.

Free world market Regimes with Global welfare state
limited redistribution

The crucial question in the political negotiations under study here was at which point 

of this scale the regime was to be placed with regard to re-distribution. The figure 

intends to underline the flexibility and reversibility of such a consensus to set the 

pointer at a certain point on the scale. The architects o f the post war international 

order discussed, as Ruggie has put it, the right “balance between ‘market* and 

‘authority”’ (1982: 388). For the new balance that was found in the aftermath o f 

World War II Ruggie proposed the term ‘embedded liberalism’, because it was 

essentially liberal but allowed for elements of authoritarian intervention.

The imagery has changed remarkably little over the last 50 years. The two major 

poles of the solutions seen as possible have not changed much. What has changed, 

and this is an important result of this study, is that some new exceptions to liberal 

principles are easily accepted, if not taken for granted. The catalogue of permissible 

deviations from liberalised exchange on the world market has grown. With the failure 

of the ITO and the conclusion of the rudimentary GATT agreement, the international 

trade order did not accommodate the special economic situation of developing 

countries. Only the UNCTAD-process brought the topic onto the international agenda 

again -  successfully. Since then, the culture of exceptions and differentiation has 

increased in international governance (Garcia, 2000). Thus, the cuiTent version of 

‘embedded liberalism’ (which I think is still a valid description) includes ample
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exceptions for developing countries which were not included in the original version of 

the international economic regime. This tendency could also be interpreted as an 

increasing ‘sophistication’ of the norms of international governance (Franck, 1990). 

Regime rules are accommodating more special cases and more specific 

circumstances, thus enhancing its normative complexity and in the end, legitimacy.

8.7 Is there a causal influence o f  fairness on politics?

In this concluding chapter I claimed that research on fairness should have a place on 

the scholarly agenda in international relations. I also tried to demonstrate with respect 

to the climate case that notions o f justice and fairness had a certain influence on the 

course of events, and that interest-based approaches are not able to explain the 

empirical evidence convincingly. This did not imply, however, that considerations of 

fairness were the sole, or most important, motivation o f  actors in concrete decision 

making situations. In the following paragraphs I will describe what, in my view, 

justice norms can do and what they cannot do in the research on international 

relations. How causal are they?

What has become known as ‘constructivism’ in international relations is a research 

tradition that seeks to clarify the influence of norms and ideas on politics. In practice, 

constructivist research usually describes the presumed influence of norms in case 

studies and then tries to assess the validity o f the explanation by checking the 

evidence against rival theories. The ultimate touchstone for the evaluation of the 

presumed influence of norms is thus always a political ‘outcome’. The idea is that for 

norms to have a causal influence, at a certain point in time a politician must have done 

something, or abstained from doing it, because she was convinced of the rightness, 

validity, or appropriateness of a certain norm or idea. This motivation is to be 

demonstrated empirically and defended against rival theories.

This thesis has followed the usual constructivist research pattern in the analysis of two 

historical cases. It has not been able to show, however, that considerations o f justice 

and fairness were the sole or even the most important ‘independent variable’ in 

determining the outcome in choice situations. It was not possible to demonstrate that 

decision makers acted on the grounds of morality alone, or that they did something 

because they thought that justice or fairness required it.
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Nevertheless I claimed that notions of justice and fairness had an influence on 

historical events. This influence was, however, a remote one. Let me explain this idea 

with a common metaphor: imagine an infinite causal chain that leads from the 

existence of oxygen on this planet to a politician deciding x in the year y. In our 

analysis we inevitably need to cut the chain somewhere, thus concentrating on some 

elements that are logically and temporally close to event x, blackboxing the rest of the 

chain. My suggestion here was to take some remote elements of the chain out of the 

black box.

When social actors face concrete decision-making situations (e.g. agreeing to a GSP 

or not) the range o f choices at their disposal is pre-structured by factors beyond their 

control. My argument here was that notions of justice and fairness form part of the 

social structure that biases choices. If  there is a strong consensus that there should be 

special exceptions from rules for the poorest members of international society, it is 

harder, or ‘costly*, if you prefer, to contradict this consensus. In his book on the 

evolution of international aid policy, Roger C. Riddell highlights the ‘unquestioned 

consensus’ in favour of international development aid and the dominance o f a certain 

moral reasoning behind it (1987: 6-11). His diagnosis is very similar to mine; in the 

early 1960s an international consensus emerged that morality demanded a certain type 

o f international behaviour towards developing countries. This consensus functioned as 

an argumentative reservoir for actors in favour of Third World aid, but it also 

restrained the possibility o f making sceptical proposals against it. It thereby clearly 

facilitated the Southern campaign in favour of new trade rules and official 

development assistance.

On the other hand, the existence o f such an ‘unquestioned consensus’ in favour of 

development aid and some sort of preferential treatment in world economic matters 

did not completely determine actors’ choices or beliefs. It might well be that George 

Ball had never been convinced that fairness demanded trade preferences; and as we 

saw above the US administration was prepared to pay the price of arguing against a 

broadening consensus for quite a while; as more and more countries adopted this line 

of reasoning it became harder for the US to still contradict it, and once other 

industrialised countries implemented the respective policies it became a political fact.
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The unquestioned consensus of the 1960s did not remain unquestioned, however. Due 

to constraints in time and space this essay could not follow the trade and development 

story further. Therefore it has not described the setbacks that the South suffered in the 

1970s and 1980s, when a neoliberal revival pushed the ideational balance back into 

the direction o f an unbiased working o f market forces. Neither has it documented the 

counter-move from the neoliberal ‘Washington consensus’ of the 1980s to the ‘post- 

Washington consensus’ of the 1990s (Fine, 2001). Without a doubt, there has been no 

linear development that would lead directly from the 1960s and their trade debates to 

the present day.

Nevertheless, the understanding that trade and development are interrelated and 

fairness-related issues is a dominant one in the present world; this includes the 

understanding that multilateral economic institutions should take these matters into 

account. The 2001 Doha Declaration on the next world trade round documents this: 

“The majority o f WTO members are developing countries. We seek to place their 

needs and interests at the heart of the W ork Programme adopted in this 

Declaration”515. It also reaffirms the legitimacy o f differential treatment for 

developing purposes, although it occupies a much less prominent place than in 

comparable declarations of the 1960s.

“We reaffirm that provisions for special and differential treatment are an integral part of the WTO 

Agreements. We note the concerns expressed regarding their operation in addressing specific 

constraints faced by developing countries, particularly least-developed countries. In that connection, 

we also note that some Members have proposed a Framework Agreement on Special and Differential 

Treatment (WT/GC/W/442). We therefore agree that all special and differential treatment provisions 

shall be reviewed with a view to strengthening them and making them more precise, effective and 

operational.”516

Again, the scholar solely interested in ‘outcomes’ might dismiss all the talk about the 

‘Doha Development Agenda’ and ‘strengthening differential treatment’ as 

meaningless, even cynical rhetoric. If we focus on the constitutive standards of

515 Ministerial Declaration, adopted on 14 November 2001 at the WTO Ministerial Meeting in Doha, 
Paragraph 2, WTO Doc. WT/MIN(01)/DEC/1,20 November 2001, available at
http://www.wto.org/english/thewto e/minist_e/min01 e/mindecl e.htm
516 Ibidem, Paragraph 44.
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appropriateness in global society we see that exemptions from trade rules for the sake 

o f development are regarded as a legitimate feature of international governance. 

Every politician whatever she wants to achieve in world trade negotiations cannot 

ignore these standards. No matter if rhetorically or sincerely convinced she needs to 

acknowledge the validity o f these prescriptions. And still, just like in the 1960s, the 

argumentative link between fairness and such exceptions is made, in particular by 

developing countries wishing to extend the scope of the exemptions. Fairness notions, 

even if they are not made explicit, are inherent in these standards.

To be sure, all this is not a proof that anybody is or was personally moved by fairness 

considerations, nor is it a guarantee that developing countries will better their position 

in world trade in the foreseeable future. What we can trace is a change in discourse 

that can be exploited by actors pushing for concessions. One could draw a parallel to 

human rights issues here: when countries formally acknowledged the validity of 

human rights, this does not mean that the actual human rights situation in these states 

will automatically improve. The acknowledgement enables actors to use them as 

arguments in a public discourse that aims at mobilising pressure, and it limits the 

possibility of the respective regime to justify human rights violations (Risse, 1999). 

These are the long-term effects of discursive change.

In our empirical analysis we can show that these norms are invoked and how they are 

invoked, but we can hardly prove that it was them that made the decisive difference 

with regard to a specific decision or event. This is one of the core problems that 

discourse-based research in international affairs faces when it is used to explain 

specific actions or decisions in international politics. The change of shared 

understandings or notions of legitimate governance is not easily translatable into the 

terminology of a why-oriented research agenda that seeks to deliver explanations for 

specific historical events.
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Conclusion

H ow  justice  norm s work

This dissertation has explored notions of justice and fairness in the international 

system. Narrowing the scope of analysis it has focused on distributive problems in the 

issue areas o f world trade and environmental politics. The discussion started from the 

initial assumption that ideas o f justice and fairness matter in international 

negotiations; an assumption that was derived from the existing literature and from 

theoretical deliberations on the legitimacy of international governance presented in 

chapter 1. In the empirical investigation, the thesis focused on two questions: firstly, 

which are the prevailing notions o f justice and fairness in international relations? 

Secondly, how did these conceptions influence the course o f negotiation in practice?

With respect to the latter question, the thesis has highlighted three different ways in 

which fairness notions can influence the course o f international negotiation. The first 

class of cases are explicit debates on  principles. In institutional bargaining, that is, 

when new international regimes are constructed from scratch, fairness debates 

influence the choice o f  the p rinc ip les  according to  which the regime will work in the 

future. A good example for such an explicit debate was the negotiation o f the UN 

Framework Convention on Climate Change under study here. The formula of the 

‘common but differentiated responsibilities’, which became the guiding principle of 

international climate policy was the outcome of extensive and explicit fairness 

debates. When there is a need for establishing such guiding principles for future 

international cooperation, explicit debates on procedural fairness and distributive 

justice are likely to become important features of the talks.

Secondly, justice debates can also occur in a more im plic it fashion. They are entailed, 

as I have shown in this essay, in many proposals for action at the international level. 

In these instances, the respective notions of justice might not be explicitly discussed 

although concrete proposals are quite obviously linked to an identifiable notion of 

justice. The negotiations, however, are conducted in terms of concrete political 

proposals. In the trade case, notions o f justice were employed to support certain 

political proposals like the G enera lised  System  o f  Trade Preferences, that were 

designed to correct an ‘injustice’ o f the economic world order. The debate in these 

negotiations centred more on the prospective results and the practicalities of
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implementing such a preference system than on the fairness notions that inspired this 

proposal in the first place. Although explicit fairness arguments were occasionally 

made in support of the GSP-proposal these arguments were not the primary object of 

the negotiations.

In such cases it is obviously somewhat harder to identify the prevalent notions of 

justice at stake; the same political proposal, for example a trade preference system, 

can be inspired by various reasonings and could also be related to a variety o f justice 

arguments. In fact, supporters of the GSP-proposal referred to at least two ideas of 

justice: one was to correct unequal starting points in global economic competition. 

The other advocated trade preferences for developing countries with the ultimate aim 

of levelling the conditions of life in all areas of the globe by means of authoritative 

international re-distribution. Although these different notions of justice essentially 

suggested very different political programs, one reform-oriented and the other 

revolutionary, they were nevertheless employed to support the same political measure. 

Thus we should be careful not to prematurely identify a certain political position with 

one specific idea of justice.

A third, very remote, way in which notions of justice and fairness influence 

international relations was revealed by the comparison of the two cases. It appeared 

that the ‘normative sediment* of international relations, that is, the norms that are 

implicitly taken for granted by policy makers, shift over time.517 During the debates 

on the world trade order immediately after the war there was little concern for the 

needs of developing countries. According to the principles o f the GATT regime all 

states were obliged to adhere to the same rules of the world market. UNCTAD, in 

contrast, fought for the acknowledgement that the relative poverty of a country 

constitutes a valid reason for making an exemption from duties in international 

economic cooperation. The acknowledgement of this normative differentiation was a 

main, even if diffuse, outcome of the UNCTAD process in the 1960s.

In the analysis o f multilateral climate policy that took place roughly three decades 

later, we could detect that the need for a differentiation of duties was beyond dispute

517 The function of fairness norms as meta-rules that influence the making of practice type norms has 
also been highlighted by Edgerton, 1985: 26.
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from the outset. It was agreed that concerns of developing countries should be taken 

into account, and that the climate policy regime should reflect the enormous 

differences in the economies of countries. Apparently, it is widely accepted today that 

the economic differences between countries justify a regime design that applies 

different rules to different countries, according to their respective state of economic 

development. In this respect, the normative framework of international governance 

has undergone some changes over time. It seems to be taken for granted by now that 

fairness can require some substantial exceptions and exemptions for developing 

countries in international governance, otherwise principally based on the principle of 

sovereign equality.

This is not to say that the issue of differentiation has become unproblematic. Quite the 

contrary, as the climate negotiations show, the questions o f under what conditions and 

to what extent such exceptions should be granted have given rise to ample debates. 

Nevertheless, the starting point o f the fairness discourse was a different one than in 

1945. Thus we can see a third, very remote way in which notions o f fairness can 

influence international policy making. They define a certain range of political options 

viewed as ‘viable’ or ‘appropriate’ by the policy makers, and they exclude others. As 

I have stated in the previous chapter, we often are compelled to resort to 

counterfactual thinking in order to trace this remote influence of fairness on 

international affairs. We have to think o f other approaches to a political problem that 

actors might have chosen in a contingent situation.

Justice norms and international economic relations

Having sketched how fairness norms work I can now turn to their content. A first, 

rather trivial finding is that fairness notions do not float freely, that is to say, they are 

not chosen arbitrarily when they seem to fit a certain political purpose. Although 

opportunistic ad hoc choices can be observed in some instances, actors do not 

consistently promote them over an extended period o f time. Fairness concepts that 

they advance consistently appear to be embedded into a wider normative framework, 

or ideology. An ideology, as I used the term here, is a set of beliefs that links 

perception, meaning and prescription.
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As the study on world trade and the discussion in chapter 8 have shown, notions of 

justice and fairness form a core part o f ideologies. Somebody with a socialist 

Weltanschauung might perceive a major injustice in international economic affairs, 

while a market liberal sees things reasonably in order. Very low wages in countries of 

the Third World are a case in point. Socialists might perceive them as a major 

injustice whereas liberals conceive o f them as a major ‘comparative advantage’ of 

these countries.518 It would be mistaken, however, to assume that the second 

interpretation of the fact is free of fairness contents. It is equally loaded with values, 

in the sense that comparative advantage is not only a technical description of an 

economic factor constellation, but also implies a liberal concept of market fairness. 

Thus, ‘comparative advantage’ is embedded in a liberal set o f values and related to its 

specific fairness ideas.

As I have shown in this essay, the liberal idea of a free world market generating a fair 

distribution relies on distinctive moral concepts. It views the market as a privileged 

device to reward individual entrepreneurial skills, hard work and risk-taking. It is thus 

a notion of fairness based on individual merit. Therefore, advocates of the free world 

market never abrogated the unfairness of trade barriers and protectionism against 

imports from developing countries, which just made use o f their comparative 

advantage. For example, US Under Secretary o f State, George Ball, a vociferous 

fighter against all dirigistic and re-distributive attempts at UNCTAD, equally battled 

against the protectionist desires o f American industry lobbies. He perceived their 

claims as just as unjustified as many aspects of the UNCTAD program.

Ball’s vision of a fair market could be called the ‘liberal morality’ in international 

economic affairs, centring on fair competition in a market. A second fairness content 

of liberal morality is utilitarian in nature. Free competition is to be supported because 

it achieves the best outcome for (world) society as a whole. The idea is that material 

wealth will inevitably ‘trickle down’ to the poor when the rich get richer. Potential 

imperfections of this market, such as monopolies or artificial discrimination among 

competitors, violate the rules of fair play and lead to an imperfect allocation of

518 This inspired the economist Paul Krugman to a polemic against ‘intellectuals’ who in his view do 
not ‘understand’ what comparative advantage means (1998). Against this reading I suggest that many 
‘intellectuals’ tend to perceive the poverty where Krugman sees the economic advantage.
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resources. This thesis has confirmed the view that the world trade order as it was built 

after World W ar II incorporated those values. It was an Anglo-Saxon creation and 

clearly reflected liberal fairness notions.

In the challenge that UNCTAD posed to this economic order we have detected several 

challenges to this liberal morality of the free world market. Critics employed diverse 

strands of argumentation. One was to challenge the order from the perspective of 

liberal morality itself. With respect to the utilitarian side of the liberal fairness 

concept, there was little evidence that global trade liberalism really produced growth 

and welfare for all. The metaphor o f the ‘widening gap* between developed and 

developing countries challenged the liberal promise that free exchange on a world 

market would benefit the whole world. When industrialised countries protected their 

markets with tariffs and other barriers against ‘cheap labour products’ from the South, 

they violated their own liberal principles. These barriers can be depicted as unfair 

from within the liberal paradigm because they inhibit equal access to the market and 

fair competition in it.

The second, more radical, strand o f criticism started from the uneven distribution o f 

crucial resources, i.e. technology, skills, and capital. The GATT world trade order was 

built by the North to cement this inequality and thus became an instrument o f 

exploitation. In this notion o f exploitation we see a turn away from the liberal moral 

framework proper. Without a belief in the equalising long term  function of the market 

developing countries were condemned to eternal poverty while the industrialised 

countries were getting constantly richer.

Whereas trade barriers and discrimination against Third World exports by the West 

can be seen as a critique within liberalism, the notion o f exploitation goes beyond it. 

This is less indicated by the circumstance that exploitation is a term used by Marxists, 

but by the idea of exploitation as such. In a liberal view, in a well-ordered market 

exploitation cannot take place. Prices reflect a relation between supply and demand 

and exchanges are made through voluntary contracts. The idea of exploitation, by 

contrast, problematises the substance of the exchange relationship. Exploitation 

usually is supposed to mean that somebody makes use of a power or status asymmetry
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to obtain a good from a vulnerable person for nothing, or for something grossly 

inadequate in return (Wertheimer, 1996: 10-12).

Justice notions that speak of exploitation thus leave the terrain of an international 

market fairness. Liberal market fairness espouses the idea of a formal reciprocity in 

the international system, embodied in equal rights and equal duties for all sovereign 

states. Concepts of international justice that decry an exploitation problematise the 

substance of international exchanges. Their arguments often start from the initial 

distribution o f certain goods, which tend to be neglected by liberals. “Liberals, having 

rightly judged many types o f precapitalist society to be unjust due to their exploitative 

arrangements, have often given scant attention to the active legacy of those 

arrangements in the commerce of a laissez-faire order” (Steiner, 1984: 236).

In the discoursive practice at UNCTAD the salient argument was that an unjust initial 

distribution of capital, skills and technology in international affairs resonates through 

all the transactions on a market, even if this market is perfectly free and accessible to 

all. To remedy such injustice, of course, would raise the need for an institution that 

could define what corresponding values are and then correct international exchange 

flows through intervention. This would require a deviation from the free market and 

thus from a liberal blueprint of an international economic order. UNCTAD clearly 

moved into this ideological direction over time. The exploitation argument put 

forward by the dependency literature seemed to have had great intuitive moral 

plausibility. This plausibility was, at least for some time, not compromised by 

economic data that questioned the persistence of global exploitation structures.

Justice and international environmental relations

The trade study dealt only with fairness notions related to the distribution o f benefits 

in international economic co-operation. In the study on climate politics the focus 

shifted to the international sharing of burden. I have concomitantly found some 

additional concepts. One of these notions is the idea that people should be entitled to 

certain shares o f global natural resources, in this case, the atmosphere. The 

entitlement idea, that is also known in the Law of the Sea context, envisages an 

allocation of property rights for resources that have been traditionally appropriated on 

a first come, first served basis. It asserts that all people should be entitled to equal
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shares of the global resources. As the realisation of this idea requires large scale 

redistribution it has some parallels to the interventionist ideas of the trade study.

A second important concept in climate negotiations was the idea that states are 

responsible for their pollution of the global environment and therefore are morally, if 

not legally, obliged to act against global environmental degradation. This argument is 

based on the very general moral precept that an offender should pay compensation to 

the victim that suffered a damage. In international discursive practice the idea of 

responsibility has been used to promote concepts o f compensatory justice to be 

realised by international regimes. International regimes should make sure that the 

polluters stop their hazardous behaviour and, according to  radical proposals, ensure 

the payment of compensation to victims.

Comparing the two cases it turned out that invoking responsibility is a powerful 

argument in global justice debates. In the trade case, industrialised countries refused 

the claim that they were in any sense ‘responsible* for the distributive consequences 

of international trade rules. In their view, the world market as an unaccountable 

mechanism of distribution could not be held responsible for the distributive patterns it 

generated. Third World countries challenged this neutrality assumption and deduced a 

moral obligation from the fact that the trade rules were created by the North and 

worked to its favour. In the climate case, responsibility played a similarly prominent 

role. Most industrialised countries, however, there accepted the idea that their past 

and present pollution created political obligations for the future.

When we look at the political proposals that were pushed forward with claims to 

responsibility we see that they were often complemented with a call for exceptions 

from rules. In trade, developing countries requested to be exempted from the most 

favoured nation principle. In climate politics, they demanded to be completely 

exempted from the obligations to act against climate change. The preferred remedy 

for injustice was to alter the rules o f international cooperation in favour of those who 

had suffered it. The wrongdoers were seen as morally obliged to grant those 

exceptions. In both cases additional fairness arguments based on needs were used to 

reinforce these claims. It is noteworthy, however, that need-based arguments did not 

figure too prominently in the discourse on international economic and environmental
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cooperation. They seem to be much more prominent in discourses of development aid, 

which were not under study here. Nevertheless it is commonly accepted today that 

‘development needs’ justify exceptions from international regime rules overall.

Justice norms and visions o f  the international system

On the very first pages o f this dissertation I showed how a certain image of the 

international system, the image o f  a Hobbesian anarchy, determined assumptions 

about the relevance of justice in international affairs. Such an image of the 

international system, I suggest, is not only an integral part o f a scholarly paradigm but 

also part of the ideology that shapes actors’ behaviour in international relations. In my 

brief discussion of Wendt’s re-conceptualisation o f international anarchy in chapter 8, 

I have pointed out that these images or frames of reference are social constructs. 

Therefore, several of these ‘images’ can (and do) exist parallel to each other, and give 

rise to different political programmes. We can imagine international affairs as a war 

of all against all and as a harmonious world community. What changes are the 

degrees of reality we ascribe to such images.

After World War II, a liberal paradigm prevailed that was inspired by a Lockean view 

of international life as conflictual but with a high potential for peaceful cooperation. 

In the absence of a harmony of interests, international rivalry was channelled to take 

place in the world economy rather than by military means. With the term ‘liberal 

ideology’ I have thus identified a rationalisation of conflict in international relations. 

Economic competition is peaceful and ultimately beneficial for all. It requires respect 

for formal equality, the duty to cooperate and adherence to treaties. Beyond this the 

international system does not have any purpose. “Co-operation involves a notion of 

proper conduct Kantian enough to prevent free-riding, yet without requiring a shared 

moral purpose” (Bellamy and Hollis, 1995: 2).

The idea of multilateralism that underpins collective international security is 

expressed in the economic sphere by similar collective principles of governance. This 

thesis has discussed the ‘most favoured nation principle’ as the counterpart to 

collective security in world trade matters. The notion of fairness that I have found to 

be prevalent in the concept is a thin notion of procedural fairness. It is, indeed, the 

core notion of the liberal view of international affairs. States are accepted as different
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and might pursue domestic values. Liberalism in its domestic and international 

versions is an ideology that seeks to establish a code of conduct that is acceptable to 

all without requiring an agreement on the ultimate ends of politics.

Is justice becoming more relevant in global governance?

As the study on climate change has shown, the environmental problematic has 

reinforced the tendencies to view the globe as an emerging polity. Pollution has global 

effects so that there is less ‘innocent behaviour* in international affairs than there used 

to be. Beyond the de facto interdependence it appears that the perception o f some 

‘global commons’ has also changed the prevailing image of the international system 

and politics. The planet is increasingly viewed as a condominium that all states share, 

whether they like it or not. Some theorists therefore diagnose a moral globalisation, 

that is, the emergence o f a global moral community. Thus one could be tempted to 

conclude here that ‘international distributive justice’ must be gaining importance in 

global governance or that the balance of embedded liberalism is shifting from the 

market into the community direction.

Much as I would like to posit this at the end of this dissertation, I think we should be 

careful with this assertion. I do not think that the picture is entirely clear. Although 

the community vision of international affairs has gained prominence, the ideological 

hegemony o f the liberal market approach to world economic affairs is (for the time 

being) much less contested than in previous decades. Even in environmental politics it 

is hard to state if we are moving towards a collective management of a global 

condominium or towards a privatisation and marketing of previously untradable 

environmental goods.

In fact, there has been a strong tendency to re-privatise the global commons upon its 

arrival as a concept. In climate politics, for example, an international trade in 

‘emission rights’ pre-supposes an entitlement to the exclusive use o f certain shares of 

the global atmosphere. Ironically, the Third World’s proposal to assign such emission 

rights on a per-capita basis envisages the appropriation of natural resources. The only 

difference is that the West envisages the distribution of these rights on a first come 

first served basis, whereas the Third World imagines an authoritative distribution of 

these shares according to certain criteria.
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Instead of shares in economic benefits, states now share absorption capacities for the 

refuses and by-products of industrial production and consumption. What is contested 

seem to be the criteria for privatising them. For researchers interested in the role of 

justice concepts, disentangling such liberal and community elements in present 

globalisation discourse seems to be a rewarding task. Last not least, the analogy 

between international moral discourse and the political theory of possessive 

individualism, which has only been sketched in chapter 8 deserves some much more 

profound elaboration in the future.
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