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1. INTRODUCTION

"The Commission considers that in general takeover bids can be regarded as
a positive factor which provides a mechanism for the market to select the
most competitive firms and could stimulate the process of reorganization
of European companies which is indispensable in order to face up interna-
tional competition®.

The above statement,l indicating a 1liberal stance towards
takeovers, 1is perhaps not altogether Jjustified in the case of
cross—-border takeovers in the Communities. This thesis will
contend that certain extra regulation with regard to the institu-
tional design of the prospective procedural arrangement of
takeover bids in the EC might be required if the reorganization
goal is to be pursued.

Although in 1974 the Commission of thé EC had already appointed
Professor Pennington to prepare a draft of ,an eventual Proposal
for a Council Directive on the Regulation of Takeover Bids in the
EC,2 no action whatsoever was taken in this respect for several
years, until the issue reappeared in the White Paper in 1985.°

The final version of the EC Takeover bid Proposal was only adopted

by the Commission on 22 December 1988.* The EC Proposal does

\,

1. INFORMATION MEMO, "Takeover Bids, Clear rules for the single market",
Spokesman's Service, Commission of the EC, Brussels, 22 December 1988, p. 2:

2. PENNINGTON, Report relating to takeover bids and other bids,
Commission of the EC, XI/56/74, Brussels (Pennington Report):

3. COMMISSION OF THE EC, “Completing the Internal Market" (The White
Paper), COM (85) 310, Brussels (1986), Annex p. 29;

4. PROPOSAL for a Thirtheenth Council Directive on Company Law concerning
takeover and other general bids, COM(88) 823 final, OJ No. C 65/8, Brussels

(1989);






not explicitly distinguish between friendly and unfriendly take-

overs.5 It has been argued that European corporate reality does

not face unfriendly takeover attempts.6

The Takeover bid Propo-
sal offers a broad definition of takeover bids: friendly offers
are also included.’ As capital movements are gradually being
liberalized, it 1is 1likely that the number of takeover bids is

going to increase.®

5. An unfriendly takeover can come off against the will of the management
of the target <corporation. The bidder tries to acquire a controlling
interest by addressing all individual shareholders to tender their securi-
ties in the corporation. Ousting of management is one of the most probable
explanations for takecover bids, see EASTERBROOK, FISCHEL, "The Proper Role
of a Target's Management in Responding to a Tender Offer", 94 Harv. L. Rev.
1161 (1981). The market of <corporate control can best be viewed as a
major component of the managerial labour market, see MANNE, "Mergers and the
market for corporate control", 73 J. Pol. Econ. 110 (1965) The capital
market thus serves as a corrector, when internal mechanisms break down, the
premium that is being offered to the target's shareholders over the market
price is what persuades them to tender. See JENSEN, RUBACK, "The Market for
Corporate Control: The Scientific Evidence", 11 Journ. of Financ. Econ.
S (1983); BEBCHUCK, "The Case for Facilitating Competing Tender QOffers”", 95
Harv. L. Rev. 1028 (1982); GILSON, Law and Finance of Corporate Acquisit-
ions, Mineola NY (1986); :

6. In particular German authors, see e.g. OTTO, “"Ubernahmeversuche bei
Aktiengesellschaften und Strategien der Abwehr", 29 DB Beilage 12 (19&8);
Otto claims that these attempts were practically unknown in Belgium and the
Federal Republic of Germany until de Benedettil launched his bid for
la Géneérale; See also PELTZER, T"Hostile Takeovers in der Bundesrepublik
Deutschland?”, 10 ZIP 69 (1989), especially p. 72; Cf. however, Wall Street
Journal 22/5/89, on Veba's hostile. quest for Feldmuehle conceding that
unfriendly takeovers are possible in the FRG under certain conditions; For
Italy see VIGLIANO, "Hostile Takeovers in Italy", 7 Int'l. Fin. L. Rev. 11
(1988); _

7. See point 9., TAKEQVER BID PROPOSAL, supra note 4, p. 4; Although this
conclusion does not follow from the defintion offered there as such, it can
be deduced from e.g. Art. 14 or Art. 10 (1) (m):

8. See INFORMATION MEMO, supra note 1, p. 1l; GARCIA-ECOCHEAGA, BARSUTO,
GONZALES ESTEBAN, “Fusiones y Adquisiciones I", 43 Bol. Estud. Econ. 227

(1988), p. 232; .






Given the increase of the number of takeover bids the need for
harmonization becomes apparent. Harmonization as such within the
Communities of takeover bids will be difficult, as practice and
regulation vary largeiy between the Member States. For example,
practice 1in the FRG is heavily influenced by its corporate struc-
ture, with the two-tier board, the group of companies structures,
the relatively small number of publicly held corporations and the
role of banks in financing the corporation.9 In the UK, on the
other hand, takeover bids appear rather frequently, owing to a
very open securities market and a widespread corporate ownership.
Although these conditions are true for the Netﬁerlands as well,
unfriendly takeover bids are seldom launched there, owing to the

10

heavily armed corporations, which engage in several defensive

11 Regulation of the phenomenon is done in

!

techniques at a time.

9. See PELTZER, supra note 6; GRUSON, MEILICKE, "The New Co-Determination
Law in Germany"“, 32 Bus. Law. 571 (1977), pp. 577-580;:

10. The Dutch Civil Code actually contains several provisions allowing
certain defensive measures, e.g. Art. 82 jo. 87 Book 2, Dutch Civil Code:

1l. Defensive tactics are methods used by corporations to thwart uncalled
for takeover bids. There is a whole range of these tactics, and constantly

new ones are being invented and implemented. See ARANOW, EINHORN, Develop-—
ments in Tender Offers for Cofporate Control, New York (1977) pp. 193-206;
Distinction should be made with ex ante tactics, usually of a more general
nature and implemented with shareholders' approval:; these make the potential
launching of a bid less attractive; ex post tactics are aimed at a specific
bidder at the time of a bid; There is a load of literature assessing these
tactics, see e.g. GORDON, "Ties that Bond: Dual Class Common Stock and the
Problem of Shareholder Choice", 76 Calif. L. Rev. 3 (1988); HONEE, "Be-

schermingsconstructies”, 66 NV 154 (1988); DAWSON, PENCE, STONE, "Poison
Pills Defensive Measures", 42 Bus. Law. 423 (1987); GORDON, KORNHAUSER,
"Takeover Defense Tactics: A Comment on Two Models", 96 Yale L. J. 295

(1986); BRADLEY, ROSENZIWEIG, "Defensive Stock Repurchases”, 99 Harv. L.
Rev. 1377 (1986), to name but a few...






various ways: statutory rules, such as 1in France and Spain,
voluntary codes of conduct, such as in the Netherlands and the
United Kingdom, which has a very sophisticated system of self-

regulation, or monitoring in practice, such as in Belgium.lz

By
and large, the rules laid down in the various regulatory instru-
ments aim at ensuring market transparency and fair dealing, and
equal treatment of the involved parties. These are also the basic
aims of the EC proposal, which tries to lay down a minimum stan-
dard.

Next to disclosure and equal treatment matters, another feature
of takeovers 1is the possible anti-competitive effects they might
have. As the Commission clearly states, this 1is a question of
Competition Policy, and not to be rebulated in a Takeover bid
Directive.!® This guestion will mostly ‘be left aside 1in this

thesis, although reference to merger control at times might prove

necessary.

There is however one question that is not being requlated in the
Takeover bid proposal, but one that could require some regulatory
action, as it is|possibly relevant to the. furthering process of
E3135332,35532535593&»&Thé case of national interests in the event

of a so-called cross-border +unfriendly takeover attempt. The

12. See PENNINGTON, supra note 2, pp. 5-8;
13. See INFORMATION MEMO, supra note 1, p. l; PENNINGTON, supra note 2, In-

troduction p. III;

e e e e






problem is two—-fold: First, with the rise of cross-border bids,
an equal rise of nationalistic popular opposition is likely to
come about;l4 although European Integration is the talk of the
day, business cultufes are still far apart in the Member States,
so that investment by certain other Member States is still looked
upon with suspicion. Second, no clear (legal) definition exists
of national interests, with regard to corporate takeovers. Natio-

nal interests could serve as an additional (while unclear and

vague) instrument to stop an unfriendly (cross—-border) takeover

bid. However, certain issues may well be raised at the event of a
takeover bid originating abroad which are of a mo?e general con-
cern; it is not altogether certain which constituent could invoke
such an interest legitimately; whether this should be for example
a corporate actor or a regulator.

This thesis will deal with national interest issues 1in the
context of takeovers. The idea is that a monitoring agency on the
Community level would have to be instated, in order to review
objectively, whether national interests may be invoked legitimate-
ly in certain unfriendly bid battles. Although the same conten-

tion might hold for friendly offers, this thesis is focused on the

unfriendly bids, since it is more likely that in such cases an

14. E.gq. the contention "What's good for General Motors is good for
America" , The Economist, 21-27 February 1988; :"The national interest is
almost always a bad argument for stopping takeovers”®; See also GLASZ, "Halen
Beschermingsconstructies 1992 ?", TVVS 163 (1988),p. 167, who warns us about
emerging nationalism with regard to foreign takeover attempts, regardless of
the bidder's country of origin (which then includes inter Community bids):






unreal use of the argument will be made. However, before the
question of legitimacy of the national interest can be dealt with
it is wuseful to make a statement regarding the identity of the

appropriate regulator-to define such an interest.

The practice and regulation in the United States is very rele-
vant for our purposes: not only does American literature deal
extensively with takeovers and related matters, but there is also
an interesting feature to be observed, which is the opposite of

what is happening in the EC: regulation is being carried out more

and more on a state level, instead of on the féderal level.lS

Which are the differences in attitudes towards the regulation of

takeover bids in the EC in comparison with the US?

! ‘
In chapter 2, an attempt will be made to point out what could
constitute a national interest. To illustrate the 1issue 1in the

takeover context, this part will contain a case where a Belgian

15. See: BUXBAUM, HOPT, "Legal Harmonization and the Business Enterprise,”
in: CAPPELLETTI, SECCOMBE, WEILER EDS., Integration Through Law, Vol. 4
Berlin/New York (1988), p. 130: "[...]not only are recent state efforts to
participate in regulation of hostile': tender offers even <closer to the
traditional state corporation law agenda, but by drawing hostile fire from
federal Supremacy Clause and Commerce Clause preemption concepts they have
drawn this entire area of state securities regulation into the vortex of the
division of powers in a federal system"”; Although the EC are by no means
considered here as a federal analogy of the US, it is interesting to note
what kinds of conclusions can be drawn from this fact. Is the Commission of
the EC trying to arrogate to itself regulatory powers that should be left to
the Member States? 1Is regulation required to ensure that capital movements

are effectively liberalized?






Court approved of actions by a corporation to thwart an unfriendly
cross-border bid. The corporation's course of action was partly
justified by the Court on the ground that a legitimate national
interest was at stake.

In chapter 3, some comments will be offered regarding the
requlation of takeover bids in the EC and certain Member States,
in particular the United Kingdom and the Netherlands. How (if at
all) are national interests protected?

Chapter 4 will offer a view into the fegulation of takeover bids
in the United States. Next to the fact that there simply exists a
good deal of regulation in this field in the United States, the
description of the rules in the US is relevant for this thesis in
order to see, whether a federal approacﬁ to the regulation of
takeovers in the EC is equally justified:

Finally, chapter 5 will combine the concl&sions to be drawn from

chapters 3 and 4, and refer to the relevance of a federal ap-

proach. It will also contain a suggestion for further regulation.






2. NATIONAL INTERESTS AND TAKEOVER BIDS

2.1. Transnational corporations and regulations

Cross-border bids occur more and more often in the interdepen-
dent system of transnational corporations. There is no agreed

definition as to what would constitute a transnational corpora-

16 According to Grewlich, there 1is no basic difference

37
‘ -

tion.

between the notions of J'multinationals' \and ftransnationalsf:

o FERERADREREE S

The word transnational better conveys the idea that enterprises
under this classification operate from their home bases across
national borders. Corporate integration can be seen as the inter-

national integration of activities by and within transnational

!
enterprises.

One reason for increasing takeover activity 1is the increasing

18

globalization of world markets. Because of this, activities

16. See e.g. UNITED NATIONS, Centre on Transnational Corporations, Survey
of Research on Transnational Corporations, New York (1977); the OQECD
refrains from defining the' MNE: QCECD, Guidelines for Multinational
Enterprises, Paris (1986); According to Dunning, Transnational Corporation
is the UN nomenclature for MNE's, DUNNING, "Multinational Enterprises in the
1970's: An Economist's Overview of Trends, Theories and Policies", in: HOPT
ED., Buropean Merger Control, Berlin/New York (1982), p. 16;

17. GREWLICH, Transnational Enterprises in a New International System,
Alphen a/d Rijn (1980), p. 35; ‘

18. Por extensive research on the several possible motives for (unfriendly)
takeovers, see: JENSEN, "Takeover controversy: analysis and evidence", pp.
314-357; ROLL, "Empirical Evidence on Takeover Activity and Shareholder
(Footnote continues on next page) '






such as efficient reallocation of a corporation's assets on the
international plane,19 penetration of a foreign market,z0 owing
to the saturation of merger possibilities on the national market
resulting from high ievels of concentration, or the securing of a
market position in an emerging trade bloc,: will 1lead to <cross-
border takeover bids.

Although deregqgulation is perceived as another reason for in-
creased takeover activityZl, as regards national interests, the
desire for regulation -or at least some form of legal protection-
emerges. There are various approaches to regulation and the
question is highly entangled with economic theory:‘ The laissez-

faire approach finds a fundamentally competitive market economy

{
where state intervention is undesirable; in a cost-benefit ana-

lysis on the other hand, the approach will vary, as certain market

) !
transactions (takeovers) may result 1in both welfare gains and

(Footnote continued from previous page)

Wealth", pp. 241-253, both in: COFFEE, LOWENSTEIN, ROSE-ACKERMAN EDS.,
Rnights, Raiders and Targets: The Impact of the Hostile Takeover, New York
(1988); [

19. MULDUR, Prabl. Econ., 14/9/88, p- 22 : "L'acquisition d'enterprises
étrangéres ou autochtones n'est pas une dépense inutile -des ressources
internes d'un pays; c'est au contraire un moyen de réallocation productive
des actifs de sociétés sur le plan international";

20. SUNNER, "Takeovers, made in the USA", 32 AG 276 (1987), "mit denen das
Eindringen in fremde Markte unternommen werden soll oder der auch nur dazu
dienen soll, =zyklische Schwankungen des eigenen Unternehmens auszugleichen
und die Unternehmensergebnisse zu verstetigen”;

21. See OECD, Competition in OECD Countries 1986-1987, Paris (1988), p. 2:
Also JENSEN, supra note 18, pp. 317-318, who offers emprical evidence as to
this rise, in certain industrial sectors, e.g. o0il & gas:






10

losses.22

Two main theories of economic regulation may be distinguished:
1) the 'public interest' theory, which holds that regqulation is
supplied in response Eo the demand of the public for correction of
inefficient or inequitable market prices, and 2) the 'capture'
theory, which holds that regulation is supplied in response to the
demands of interest groups struggling among themselves to maximize
the income of the members.?3 Both theories, as they are not

necessarily mutually exclusive, play a large role in the national

24

interest question. The public interest theory will be dealt

25

with more extensively Dbelow. The capture thebry, although it

will not be referred to any further as such, serves as a starting

point for the fourth chapter on the US.

]

In the takeovers field, we find some sort of regulation in three

areas: first, where information is perceived as inadequate and

22. ROWLEY, "Antitrust and Economic Efficiency", in: OGUS, VELJANOVSKI,
CENTO, Readings in the Economics of Law and Regulation, Oxford (1984), p.
222f£f;

23. POSNER, "Theories of Economic Regulation”, in: OGUS, VELJANOVSKI, CENTO
, ibid. p. 240ff; Also: STIGLER, "The Theory of Economic Regulation”, 2
Bell J. of Econ. 3 (1971), who insists that economic regulation serves the
private interests of politically effective groups; PELTZMAN, "Toward a More

General Theory of Regulation", 19 J. of L. & Econ. 211 (1976) ’ in
particular the Comment, HIRSCHLEIFER, id., p. 241: regulators themselves
constitute an interest group and there is competition between different
regulatory agencies; This clarifies why takeover regulation comes from so

many different sources...
24. This will be seen more clearly when we deal with the economic theory of

federalism, which could fit under both headings, see infra pp. 90ff;
25, See infra para. 4.4.; )






11

the process as touching upon public objectives: rules raising the
cost of an acquisition and shifting risks upon the bidder, second,
where the process is perceived as involving wealth transfers:
rules defining the circumstances under which target management may
engage in transactions/behavior to defeat an wunfriendly takeover
attempt. The sources at which these rules can be found, are
mainly Securities Regulation, general Corporation laws and, -
particularly in the US-, Jjudicial interpretations of fiduciary
standards applicable to decisions of corporate managers.

The third group, though some overlap might occur, is largely
disregarded by both regulators and academics: where the process is
perceived as having possible disruptive effects on national inter-
ests: rules aimed at prohibiting or deterring foreign acquis-

tions.

2.2. Protecting National Interests

Various instruments may be employed for this purpose:
- prohibition, or required authorization by law; such a law would

have to: 1) prevent the possibility of bids by a foreign com-






12

pany,26 2) prevent foreign ownership of national corporations,27

3) limit foreign holdings of voting rights to a certain thres-

hold,?® or 4) require administrative authorization in certain

cases;29

If the law does not expressly state prchibitions or requirements
for foreign holdings, c.qg. ownership, there is always the pos-
sibility that the corporation itself could include certain:
- prescriptions or prohibitions in its articles of association,

30

these could be: 1) aimed directly at foreigners, or 2) not

26. This e.g. the case in Sweden, see inter alia: "Bassett plays the
Rowntree takeover tune", FT 4-5/2/89, p. 9;

27. e.qg. in France; in Switzerland the “"Lex Friedrich", which limits
foreigners' rights to buy property in Switzerland. This would amount to
preventing a foreigner from buying a Swiss corporation which has more than
half of its assets in real estate, see: "Swiss bid code riddled with
contradictions", PT 6/5/88; in Mexico, the former ! Foreign 1Investment Law
1973, which set a 1limit of 49 % foreign ownership of all companies
established in Mexico:

28. again Switzerland, albeit in this ~case the provision is not
specifically appilcable to foreigners, but also to nationals;

29. e.g. in the US (see also infra pp. ?), the so-called Exon-Florio
provision; conversely in Mexico, where the Foreign Investment Law
established a national commission of foreign investments that had the
authority to allow 100 % foreign ownership, where the investment was
determined to be in the national interest; Also: GARCIA-ECOCHEAGO, BARSUTO,
GONZALES-ESTEBAN, supra note 8, p. 235 table 5, which provides a 1list of
limitations in the law and other structural limitations against foreign
takeovers in several countries, including some EEC; The authors found no
direct limitations in the laws of Spain, Italy and the Netherlands. With
regard to the FRG and the UK the Merger Control authorities are mentioned.
Only French law used to have a direct prohibition with regard to foreign
acquisitions of more than 20 %, which now only extends to non-EEC countries.
Political resistance is identified as the major structural limitation:

30. The provision e.g., that registered shares may only be kept by
nationals (applied by Nestle, FT 6/5/88, the holding of golden shares by the
government, see infra p. 53, or, -more specifically related to a possible
motive for takeovers: the market for corporate control-, the provision that
(Footnote continues on next page)
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directly aimed at foreigners, because equally applicable to na-

tionals;31

It is more difficulé to come up with a workable definition of
what could possibly constitute a national interest. One attempt
to define those interests presents two sides: there is a national
concern, where there are anti-competitive effects (as said in the
introduction, we will leave this mostly aside in this thesis), and
where there are «costs to be borne by the community as a whole,

rather than by the merged firm. Here, one should think specifi-

cally of regional labor redundancies, arising after a takeover . 3?

It still remains a vague concept. The group mentioned above
will be referred to hereafter as 'stakes': they include various
different interests at a national (federal) level, such as protec-
tion of the national economy, including Lational employment, or

objectives of industrial policy; the argument for instance, that

(Footnote continued from previous page)

members of the Board of Directors shall be nationals of the state of
incorporation (although it is not sure whether they would see to the actual
protection of national interests); -

31. This supposedly would be the explanation for the extensive system of
defensive measures in the Netherlands, originally established to prevent an
unfriendly takeover by a foreign party, see e.g. Rapport van de Commissie
Beschermingsconstructies, aan het Bestuur van de Vereniging voor de Effect-
enhandel, Amsterdam (1987); maintaining the national interest came first, it
is argued;

32. See: WEINBERG, BLANK, on Takeovers and Mergers, 4th ed., London (1979),
pp. 8-12:
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banks should not be owned by foreigners because they are instru-
ments of national monetary policy. Stakes may vary largely,
however, nor is it entirely clear what would be the direct effect
thereupon of a takeover. Stakeholders may vary as well: they
could be employees of the target, who are in a weak bargaining
position at the time of a takeover.

Another reference to national interests, although in this con-
text we should think more of a European interest, is to be found

in a statement of the Commission of the EC of 22 March 1988 (con-

cerning concentration control):33

"As progress is made towards achieving the unified single market, national
instruments (of concentration control) would not only prove to be
increasingly ineffective: there would also be a damaging risk to the
internal market if they were used to favour national champions rather than
the interests of the Community as a whole.”

If the Commission has its reservations as to the favoring of

national champions in the context of concentration control, it
should probably have the same fears in the field of takeover bids.
This 1is because, as has been said before, albeit not always lead-
ing to distorting concentrations, an attempt to stop a merger at
the time of such a bid might be equally motivated by the will to
favor a national championq An example that springs to mind first,

and which we will treat below 3, is the Belgian Société Générale.

Another example could be a national 'flag-state carrier' airline

33. EXPLANATORY MEMORANDUM, amended proposal for a Council Regqulation on
the control of concentrations between undertakings, COM(88) 97 final, Brus-
sels (1988), p. 4; : :
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company, the shares of which are publicly held for more than 50
3.3 a potential takeover of such a champion might give rise to
considerable popular opposition, not only where a foreseeable
effect on the nationéi economy will be perceived (stake), but even
because the champion is being seen as having a symbolic value to
the nation in which it is incorporated.35

Probably the least debatable national interest, given the cur-
rent state of international affairs, is where the target 1is of
strategic interest to the country of incorporation. A takeover of
such a target could definitely impair national security.36 This
argument is employed in American federal anti—éakeover legisla-
tion,¥” but has also been advanced recently in the EC, by the
British Plessey Corp., when confronted with an unfriendly takeover

38 We have

bid by GEC (British/American) and Siemens (German).
' /

now identified at 1least three groups of national interests in

relation to unfriendly cross-border takeovers: stakes, symbolic,

34. E.g. British Airways, after its privatisation in 1988; See: The

Economist, (4-10/2/89), p. 18; Another example: the contention: "What's
good for General Motors 15 good for America","The national interest is
almost always a bad argument for stopping takeovers", The Economist, (21-
27/2/89);

35. MULDUR,supra note 19, p. 21, spgaks in this context of the fear of loss
of the national identity;

36. Id.; Muldur has identified two groups of national interests: "Symboles
et Stratégiques"; As to strategic interests, see also: The Economist (21-
27/2/88), p. 19;

37. See infra p. 67;

38. See: PFT (9/1/89), p. 1l: “"Raising the prospect of a highly politicised
struggle over the issue of British high technology and defence assets
falling into foreign hands." It must be added here, that Plessey has not
left any means unemployed, to try to stop the takeover; .








































































































































































































































































































































































































































































































































































































































































