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impossible to ascribe to any one of these eventualities a probability of one. 

Therefore, my legal position is uncertain. 

I. Applicative Uncertainty 

I opened with the proposition that there are two types of legal uncertainty 

and that the law-and-economics literature focuses on one but not the other. 

Let me start by describing the one which I believe to be amply covered. I call 

it applicative uncertainty. Suppose that I try to demystify my legal position 

by applying Laws A, B, and C to the facts of the case. I first check to see if I 

am liable to pay compensation under Law A. The word 1negligent' can mean 

one thing to me and quite another to someone else.23 It is unclear whether 

driving while gesticulating at one's tearful girlfriend is negligent. Some may 

find it too dangerous, others may tolerate it, others still may say it is perfectly 

acceptable or even commendable. Consequently, I cannot tell with certitude 

whether I will be deemed to have been negligent. 

I then move on to measure my behaviour against Law B, which prohibits 

killing. It is not in dispute that my actions have caused a death. But there may 

very plausibly be disagreement as to whether the killing of cows is criminal. 

Does 1death1 in the sanctionability condition mean the death of a human or 

the death of any living being? Again, sensible persons may plausibly differ on 

the correct interpretation. I cannot know if I am liable. 

Finally, was my speed unreasonable? This again depends on an unknown: 

unreasonable as judged by whom, against what, to which end? A speed of 45 

km/his acceptable to many. It gives pedestrians enough time to move out of 

the way when a vehicle approaches. Others may find it excessive- it evidently 

does not give distracted drivers enough time to swerve bovines. Each 

interpretation being as valid as the other, it is impossible to predict whether 

I will be fined. 

What is the common trend? In all three cases, the law is vaguer than the facts. 

We may say that the law and the facts exist at different levels of generality, 

23 This is true of all words- see Ludwig Wittgenstein, Philosophical Investip;ations (GEM 

Anscombe tr, Oxford University Press r953). 
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the same time, for the drivers who do get caught, an £85 fine may be said to 

be in terrorem, say because average earnings in the area are £200 a week. The 

controversy then turns on whether the Penalty Clause Law takes precedence 

over the Liquidated Damages Law, or vice versa. There are two possible 

orderings: 

(r) The Penalty Clause Law applies only when it is consistent with the 

Liquidated Damages Law, in which case the parking charge clause 

is enforceable. 

(2) The Liquidated Damages Law applies only when it is consistent 

with the Penalty Clause Law, in which case the parking charge 

clause is unenforceable. 

We do not know if ordering (r) or (2) is correct. Without a metalaw, or in 

Hart's terms a secondary rule, the uncertainty is irreducible. The outcome 

becomes a matter for the individual judge. The lawmaker may resolve the 

problem by formulating a metalaw, such as: 

Metalaw: Where two laws clash, that which points to validity shall prevail. 

This serves to eliminate ordering (2). The law becomes certain. Might a 

rational lawmaker have good reason not to produce such a metalaw, or to 

produce a vague one, such as 'where two laws clash, that which points to 

validity shall usually prevail'? In order to commit himself to a specific 

metalaw, the lawmaker must also make a choice between the sanctity of 

contracts and the protection of parties with asymmetric bargaining power. 

Choosing between the two entails an investment in information. Making a 

choice is not costless- the lawmaker would have to decide whether he wants 

the court to upset contracts more often. He would have to study the potential 

economic impact of one solution or the other, its fairness implications, the 

availability of mechanisms for circumventing the prohibition, their cost, and 

so on. The evaluation, and the acquisition of the germane information, have 

a positive cost. The cost of information will sometimes preclude the 

lawmaker from specifying a metalaw. Therefore, the optimal metalaw will 

sometimes be less than perfectly specific. 

I said that applicative and hierarchic uncertainty differ in two respects, 

namely origin and solutions. Regarding the former, recall that when I was 

discussing the Penalty Clause Law in isolation, a problem arose because the 
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facts of Parkin~Eye were specific and the Penalty Clause Law vague. The two 

could not be rendered commensurate. The Penalty Clause Law and the 

Liquidated Damages Law, on the other hand, are problematic because they 

coexist. If there had been no Liquidated Damages Law, there would have 

been no need to rank it against the Penalty Clause Law, and vice versa. 

As regards solutions, recall that we made the Penalty Clause Law 

applicatively certain by adding further premises that were specific to the pre

existing ones. We solved hierarchic uncertainty in the two-law example by 

introducing a metalaw. The metalaw was more general than both laws. If at 

first a body of law contains a Penalty Clause Law and a Liquidated Damages 

Law and later that same body of law combines those two laws with the 

Metalaw, we may say that the body of law in question has become more, 

rather than less, abstract. Despite the increase in abstraction, however, the 

law become less uncertain. 

Ill. THE RELATIONSHIP BETWEEN APPLICATIVE AND HIERARCHIC 

INDETERMINACY 

I will now try to postulate a relationship between applicative and hierarchic 

uncertainty. To this end, I argue that legal complexity increases, applicative 

uncertainty decreases and hierarchic uncertainty increases. I will first say 

what I mean by complexity. Thereafter, I will examine the connection 

between complexity as I define it and the two kinds of uncertainty. Lastly, I 

will proffer some very general arguments about the shape and structure of the 

optimal system. 

I. Complexity 

The word 'complexity' in general parlance denotes complicatedness. It might 

not be immediately obvious why I associate it with lower applicative 

uncertainty. The reason is that I use the term in a more technical sense. 

Complexity here denotes the existence of several elements within a system 

interacting with one otherY Since we are here concerned with laws, we may 

say that a legal system is complex when it comprises multiple laws that relate 

42 For a more detailed exposrtwn see Herbert Simon, 'The Architecture of 

Complexity' (1962) 6 Proceedings of the American Philosophical Society 467. 
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was made, irrespective of the description which the parties give to it and 

irrespective of their wealth, whereas a clause which is commercially justifiable is 

not desif!1led to be enforced in terrorem, the promisor will suffer no sanction under 

that clause. 

Liquidated Damages Law: If a promisor and a promisee enter into a contract 

and that contract contains a clause which is designed to be a genuine 

covenanted pre-estimate of damages, where the operation of the clause is to 

be judged at the time at which the contract was made, irrespective of the 

description which the parties give to it, where f{enuine covenanted pre-estimate 

means a commerciallyjustifiable provision, then the promisor will be sanctioned 

as per the provisions of that clause. 

Finally, let us consider the case of Parkinf!,Eye. There, the Supreme Court held 

that the law had become too entangled and formulated a new approach. Lord 

Mance, with whom the rest of their Lordships agreed on this point, said that 

whether a clause is enforceable depends on 'whether the sum or remedy 

stipulated as a consequence of a breach of contract is exorbitant or 

unconscionable when regard is had to the innocent party's interest in the 

performance of the contract'.6' We may formulate the resultant law thus: 

(T5) Enforceability Law: If a promisor and a promisee enter into a contract 

and that contract contains a clause which stipulates an exorbitant or 

unconscionable remedy, where exorbitance and unconscionability are to be 

measured against the innocent party's interest in performance, then the 

promisor shall suffer no sanction under that clause. 

I now come to the substantial points. I will discuss To-T 4 first, since there is 

a rather obvious pattern, and then I will speak ofT5, in which that pattern is 

reversed. First, between To and T 4, the law becomes increasingly complex. 

At each step, a new element is added to the ones already present. A rather 

simple way of grasping this is to evaluate the position of a person minded to 

familiarise herself with the law of penalty clauses at To and at T 4· Their task 

would obviously be much more laborious at T 4· 

Second, I argued previously that as complexity increases, so does applicative 

certainty. We may, at To, ponder whether a person who was perfectly secure 

in his future when he made a contract but was reduced to fright at the time of 

breach would be able to escape the provision. At Tr, we know that this is not 

6
' Parkiny,l!.ye (n 35), para 255. 
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the case - a further set of facts has been brought within the core of the 

provision. Likewise, we may at both To and Tr wonder whether the fact that 

the parties describe something as compensation matters - at Tz, we know 

that wording and mentation are irrelevant. At To, Tr, and T2 we do not know 

whether the parties1 wealth makes a difference, but at T 4 we know to 

disregard it. In Hartian terms, with each step the core of the provision 

expands and its penumbra shrinks.62 

Third, I contended earlier that specification exhibits diminishing returns. 

We may say that this is true if the totality of facts brought within the core of 

the provision between To and Tr is larger than that brought within its core 

between Tr and T2, and that one is larger than that between T2 and T3, and 

so on. Does this hold here? I believe so. The temporal qualification in Tr has 

the effect of reducing uncertainty a great deal. A clause may be in terorrem at 

some time between breach and suit and not in other times. A huge number of 

interpretations are possible at To. At Tr, all but one are rendered obsolete

the time of the determination is fixed. Between T3 and T 4, conversely, we 

know a lot about what a penalty clause is- there remains only a small residue 

of cases in which a commercially sound clause may still be thought to 

potentially contravene the rule. That issue is clarified by the T 4law, but the 

gain in certainty is surely lower than that between To and Tr. 

I cannot, however, show this conclusively. To do so I would have to draw up 

a complete list of possible interpretations and discuss the applicability of 

each - in other words, I would have to deliver a complete representation of 

all possible states of the world. Information costs prevent me from doing this 

in the same way in which they prevent the lawmaker from writing infinitely 

complete laws. I nonetheless think that the argument has some intuitive 

appeal. One counterargument is that if facts such as those of Murray had 

come to be decided before those of Cooden, then the position would have 

been reversed: a greater gain in applicative certainty would have been made 

at a later stage. It is possible to argue that had the facts of Murray come before 

the courts first , there would have been argument made by counsel about the 

time at which a clause ought to be assessed. This is, of course, speculative. 

Even if it is not accepted, there is also an argument from the law-and

economics literature to the effect that the more (applicatively) uncertain the 
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law, the likelier it is to be litigated. 63 The idea, summarised, is that if parties 

have the same expectations about the outcome of a lawsuit, they will always 

settle, since to settle is cheaper than it is to litigate. Consequently, litigation 

occurs because of the divergent expectations about outcomes. The more 

uncertain the law, the higher that divergence, and the greater the likelihood 

that the parties will litigate. Thus, a highly uncertain law - such as one that 

prohibits penalty clauses but does not fix a temporal reference point for that 

determination- will attract much litigation, whereas a law that does provide 

for such a temporal reference point but not for commercial justifications will 

attract less. This is of course a ceteris paribus argument, so that exceptions will 

exist, but in general it might be expected to hold. 

Coming now toTs, it would appear that at that point the law becomes less 

certain than it was at T 4 - there is an obvious reduction in complexity. The 

gains made between To and T 4 are reversed. If, for example, we try to apply 

the Tslaw to a situation in which the parties have described their agreement 

as 'agreed compensation1
, there is nothing in the text of the T5 law to guide 

us. Does this mean that T5 is sub-optimal? I think not. Although the law at 

T 4 is very certain applicatively, it is also very uncertain hierarchically. How 

so? Even at To, we do not know what happens when a clause is simultaneously 

in terrorem and a genuine pre-estimate of loss. Let us now add to this the T 4 

provisos that a clause which is in terrorem cannot have been commercially 

justifiable and that a genuine pre-estimate ofloss is commercially justifiable. 

Law r: An in terrorem clause is unenforceable. 

Law 2: A genuine estimate ofloss is enforceable. 

Law 3: A commercially justifiable clause is enforceable. 

Like at To, we do not know what happens if a clause is in terrorem and a 

genuine pre-estimate. But to this, Law 3 adds further perplexities. For 

instance, what happens if a clause is in terrorem, not a genuine pre-estimate, 

but it is commercially justifiable? The introduction of a third law expands the 

6
3 See, for example, Guiseppe Dari-Mattiaci and Bruno Deffains, 1U ncertainty of Law 

and the Legal Process' (2007) r63 Journal oflnstitutional and Theoretical Economics 

62J. 
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set of possible orderings. Recall that with two laws, there were two possible 

orderings. With three laws, there are six: 

(r) If a clause is in terrorem, it is unenforceable, irrespective of whether it 

is a genuine estimate or commercially justifiable. 

(2) If a clause is a genuine preestimate, it is enforceable, irrespective of 

whether it is a in terrorem or commercially justifiable. 

(3) If a clause is commercially justifiable, it is enforceable, irrespective of 

whether it is a genuine estimate or in terrorem. 

(4) If a clause is a genuine preestimate and commercially justifiable, it is 

enforceable, irrespective of whether it is in terrorem. 

(5) If a clause is in terrorem, it is enforceable if it is commercially justifiable 

but unenforceable if it is a genuine pre-estimate. 

(6) If a clause is a genuine preestimate, it is enforceable if it 1s 

commercially justifiable but unenforceable if it is in terrorem. 

Since nothing in our setup allows to determine that one of the six is to be 

preferred, each is as likely to be taken up by a judge as any other. At T 4, 

therefore, any one prediction is likely to be correct with a probability of 

16.66%- a third of the confidence that we may have had at To, where any 

prediction would have been true in so% of cases. 

Once applicative and hierarchic uncertainty are considered together, the 

legal change between T 4 and T5 actually makes the law more certain. Why 

so? Suppose that under the simple Tslaw, we know whether it applies to some 

facts with a probability of 20%, and under the complex T 4 one, that certainty 

is 90%. At T4, we only know what the applicable ordering is with a 

probability of r6%. At Ts, that probability is r. Therefore, the compound 

probability of a prognosis being true under the complexT 4law is 0.9 x o.r6, 

which gives 0.14. Under the simple Tslaw, it is 0.2 x r, or 0 .2. The Tslaw is 

more certain in the aggregate, even on the wildly unfavourable assumption 

that it is three times as applicatively uncertain as the T 4law. 

Lastly, consider the role of metalaws. There are several that apply here: earlier 

High Court judgments bind future High Courts absolutely, the Court of 
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prediction: what is known is knowable because there are metalaws, and the 

unknown is unknown because those metalaws are not perfectly certain. 

IV. CONCLUSION 

My purpose here was to re frame an old problem, rather than to solve it. It is 

nonetheless possible to synopsise the main points. First, there are two types 

of legal uncertainty. One comes from the vagueness oflaws. The other has to 

do with the relationship between laws. Although their cause is the same- the 

scarcity of information - the solutions come in different forms. Applicative 

uncertainty is reduced by introducing more specific laws, hierarchic 

uncertainty through more abstract ones. There is a tension between the two, 

and a balance to be struck - so long as information remains costly, the law 

must remain partly uncertain. Second, once we account for hierarchic 

uncertainty, it becomes obvious why in law structure matters: metalaws keep 

the system coherent. Without them, we would be unable to have anything 

but the most general laws. The ancients found vague commandments to be 

perfectly serviceable bases for their legal regimes. Industrialisation, however, 

intensified the specialisation oflabour and with it the specification of law. In 

our era, the thrust has been to ever-increasing complexity in the economy, 

society, and the law. Without metalaws to keep hierarchic uncertainty at bay, 

the welfare gains from economic specialisation - and surely there must have 

been at least a few- would have remained unrealised. 


