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ABSTRACT 

Since the end of the Second World War, the power of international organisations has expanded 

dramatically, throwing the frequently negative impact of their activities on human rights and 

the rule of law in to sharp relief. The topic of the responsibility (and accountability) of 

international organisations and their member states has thus received considerable attention in 

legal scholarship. There is, however, one aspect of the problem which remains largely 

neglected, namely the individual responsibility of states for their participation in the decision-

making of the international organisations to which they belong. This is because, traditionally, 

legal scholars have denied such responsibility on the basis of the separate legal personality of 

international organisations, which—akin to a “corporate veil”—conceals member states 

actions in the institutional settings from any form of legal scrutiny. Contrary to this traditional 

view, this thesis aims—in the first instance—to bring attention to the previously neglected 

practice of endowing member states with legal responsibility for their own conduct in the 

decision-making processes in international organisations. Specifically, member states’ legal 

responsibility for their voting behavior or—in cases of decision-making by consensus—the 

specific position assumed. The second aim of the study is to construct a more nuanced 

conceptual framework, elaborating how such member state responsibility should be understood 

beyond the conventional International Law Commission responsibility regime. Building on 

both international institutional law and legal theory, this thesis employs (a modified version) 

of Kelsen’s theory of sovereignty as a juridical concept to ultimately argue that member state 

responsibility in decision-making processes should be understood as a due diligence obligation 

to ensure the unity of law. In other words, it is argued that member states have a duty to take 

into account the multiplicity of obligations under both international law and the legal order of 

the organisation to which they belong. At a more practical level, this boils down to the duty of 

legal reasoning when voting and deliberating in international organisations. 
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INTRODUCTION 

1 Overview of the thesis and outline of the main research questions 

The second half of the twentieth century saw remarkable proliferation of international 

organisations (IOs), together with a rapid expansion of their powers.1 The transfer of more and 

more competences from nation-states to IOs, which has intensified in the post-Cold War period, 

inevitably leads to an increase in the number situations in which IOs have been engaged in 

wrongful or otherwise controversial conduct.2 Several prominent examples serve to illustrate 

the point. The United Nations (UN) Security Council was heavily criticised for its inaction in 

Rwanda and Srebrenica, as well as for not respecting due process guarantees when sanctioning 

individuals and entities allegedly involved in terrorist activities.3 In addition, UN peacekeepers 

have been frequently accused of involvement in sexual abuse, human trafficking and 

                                                
1 Most scholars writing in the field of the law of IOs trace the history or of the discipline to the nineteenth century, 
when first prototypes of modern IOs, such as international technical unions and commissions, were created. 
However, according to Kennedy’s seminal article, it was only with creation of the League of Nations in 1919 that 
the actual “move to institutions” took place. See D. Kennedy, “The Move to Institutions” (1986–1987) 8 Cardozo 
Law Review, 841. This trend peaked in the decades following the Second World War when between 1945 and 
1970s, the majority of modern IOs were created. Prominent examples include the UN; the International Monetary 
Fund (IMF); the General Agreement on Tariffs and Trade (GATT), subsequently replaced by the World Trade 
Organization, (WTO); the European Coal and Steel Community, the European Economic Community and the 
European Community for Atomic Energy (all three subsequently transformed into the European Union); the 
Organization for Economic Co-operation and Development (OECD); the North Atlantic Treaty Organization 
(NATO); the Organization of American States, the Organization of African Unity; Asia-Pacific Economic Co-
operation and many others. For an overview of the history of IOs, including prior to the Second World War, see 
R. Kolb, “History of International Organizations or Institutions” in Max Planck Encyclopedia of Public 
International Law, available online at http://opil.ouplaw.com/home/epil (last accessed 20 May 2018); P. Sands, 
P. Klein, Bowett’s Law of International Institutions (Thomson Reuters, 2009, 6th edition), pp. 1–12; J. Klabbers, 
An Introduction to International Institutional Law (Cambridge University Press, 2009, 2nd edition), pp. 14–20; J. 
Klabbers, “The EJIL Foreword: The Transformation of International Organizations Law”, (2016) 26(1) European 
Journal of International Law, 9; C.F. Amerasinghe, Principles of the Institutional Law of International 
Organizations (Cambridge University Press, 2005, 2nd edition), pp. 1–9; E. Benvenisti, The Law of Global 
Governance, Collected Courses of the Hague Academy of International Law (Brill, 2013), pp. 66–109. On 
proliferation of IOs, see N. Blokker, “Proliferation of International Organizations: An Explanatory Introduction” 
in N. Blokker, H. Schermers (eds), Proliferation of International Organizations (Kluwer Law International, 
2001), pp. 1–49.  
2 E. Benvenisti, The Law of Global Governance, supra at note 1, p. 59. 
3 J. Klabbers, “Contending Approaches to International Organizations” in Klabbers J., Wallendhall A. (eds), 
Research Handbook on the Law of International Organizations (Edward Elgar, 2011), 3, 3. See also, for example, 
J. Genser, B. S. Ugarte (eds), The United Nations Security Council In the Age of Human Rights (Cambridge 
University Press, 2014); F. Grünfeld, W. Vermeulen, “Failures to Prevent Genocide in Rwanda (1994), Srebrenica 
(1995), and Darfur (Since 2003)” (2009) 4(2) Genocide Studies and Prevention: An International Journal 221; I. 
Cameron “UN Targeted Sanctions, Legal Safeguards and the European Convention on Human Rights” (2003) 72 
Nordic Journal of International Law 159; M. Bothe “Security Council's Targeted Sanctions against Presumed 
Terrorists: The Need to Comply with Human Rights Standards” (2008) 6(3) Journal of International Criminal 
Justice 541; A. Hudson “Not a Great Asset: The UN Security Council’s Counter-Terrorism Regime: Violating 
Human Rights” (2007) 25(2) Berkeley Journal of International Law 203.  
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organisation of child prostitution and, most recently, of bringing cholera to Haiti.4 The 

international financial institutions, including the World Bank and the IMF, in turn, have been 

largely blamed for not taking into consideration human rights guarantees when financing and 

designing projects in developing countries, while the WTO has been condemned for 

disregarding environmental and labour standards while striving for global trade liberalisation.5 

All these instances contributed to the change of common perception of IOs from a 

necessarily positive phenomenon, contributing to the “salvation of mankind”,6 to a more 

critical image of “powerful actors whose actions … need to be restrained by the rule of law”.7 

This paradigm shift has also been reflected in legal scholarship. Initially focused on various 

pragmatic aspects of the functioning of IOs, the field has increasingly become concerned with 

exploring the limits that should be placed on their powers.8 As a part of this development, a 

considerable number of scholarly writings and similar initiatives exploring the questions of 

legal responsibility and accountability of IOs and their member states have emerged.9   

                                                
4 J. Klabbers, “Contending Approaches to International Organizations”, supra at note 3, p. 3. See also, for example, 
R. Burke, “Central African Republic Peacekeeper Sexual Crimes, Institutional Failings: Addressing the 
Accountability Gap” (2016) 14 New Zealand Journal of Public and International Law 97; R. Freedman, N. 
Lemay-Hebert, “‘Jistis ak Reparasyon pou Tout Viktim Kolera MINUSTAH’: the United Nations and the Right 
to Health in Haiti” (2015) 28(3) Leiden Journal of International Law 507; K. Daugirdas, “Reputation and the 
Responsibility of International Organizations” (2014) 25 European Journal of International Law 991. 
5 J. Klabbers, “Contending Approaches to International Organizations”, supra at note 3, p. 3. See, for example, 
M. Darrow, Between Light and Shadow: the World Bank, the International Monetary Fund and International 
Human Rights Law (Hart, 2003); J. Morijn, Reframing Human Rights and Trade: Potential and Limits of a Human 
Rights Perspective of WTO Law on Cultural and Educational Goods and Services (Intersentia, 2010); H. 
Hestermeyer, Human Rights and the WTO: the Case of Patents and Access to Medicines (Oxford University Press, 
2008). 
6 N. Singh, Termination of Membership of IOs (Stevens&Sons, 1958), p. vii, as cited in J. Klabbers, “Contending 
Approaches to International Organizations”, supra at note 3, p. 6. 
7 A. Reinisch, “Conclusion” in A. Reinisch (ed), Challenging Acts of International Organizations Before National 
Courts (Oxford University Press, 2010), 258, 273. The idea of the “change of image” of IOs is borrowed from J. 
Klabbers, “The Changing Image of International Organizations” in J. Coicaud, V. Heiskanen (eds), Legitimacy of 
International Organizations (The United Nations University Press, 2001), 221, 224. 
8 This shift is described in J. Klabbers, “Contending Approaches to International Organizations” supra at note 3; 
E. Benvenisti, “Upholding Democracy Amid the Challenges of New Technology: What Role for the Law of 
Global Governance?” (2018) 29 European Journal of International Law 9. Classical writing on the law of IOs 
belonging to the “pragmatic wave”, an overview of which lies beyond the scope of this thesis, include the 
textbooks cited supra at note 1, as well as H. Schermers, N. Blokker, International Institutional Law: Unity Within 
Diversity (Martinus Nijhoff, 2003, 4th edition); N. White, The Law of International Organisations (Manchester 
University Press, 2017, 3rd edition). For an overview of an early scholarship on the law of IOs, dating back to the 
beginning of the twentieth century, see J. Klabbers, “The EJIL Foreword: The Transformation of International 
Organizations Law”, supra at note 1, pp. 36–48. 
9 While the concept of legal responsibility is traditionally used in international law to refer to the rules codified 
by the International Law Commission on the legal consequences of breaches of international law attributable to 
an international legal subject, in this thesis it is employed as also encompassing a duty of legal reasoning and 
argumentation towards a wider public. The notion of accountability, in turn, encompasses all forms of legal 
responsibility and, in addition, political, financial and other forms of giving account. See J. Brunnée, 
“International Legal Accountability Through the Lens of the Law of State Responsibility” (2005) 36 Netherlands 
Yearbook of International Law 21, 22; International Law Association (ILA), Accountability of International 
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However, as the next section will demonstrate, despite a large number of works which 

have explored different forms of responsibility of members of IOs, state responsibility for 

voting behaviour and other instances of participation in the decision-making process in IOs 

remains an overlooked topic. This is mainly because such responsibility has traditionally been 

denied on the basis of IO’s separate legal personality and autonomy. This implies that it is the 

organisation itself as a distinct legal person that bears responsibility for its decisions, and not 

the collectivity of its member states. As a consequence, voting is traditionally perceived not as 

a distinct act of a state capable of engaging legal consequences of its own but rather as an 

integral part of the collective decision-making process in the organisation. Thus, the 

independent legal personality of IOs has been conceived akin to the “corporate veil” in 

domestic national systems, concealing member state actions within IOs from any form of 

independent legal scrutiny.10 

Contrary to this traditional view, the current work aims—in the first instance—to bring 

attention to the previously neglected practice of endowing member states with legal 

responsibility for their own conduct in the decision-making processes in IOs. Specifically, 

member states’ legal responsibility for their voting behavior or—in cases of decision-making 

by consensus—the specific position assumed. As demonstrated in detail in Chapter 1, this 

practice finds evidence in the case law of the International Court of Justice (ICJ), the European 

Court of Human Rights (ECtHR), as well as the practice of the UN Committee on Economic, 

Social and Cultural Rights, among others, which all endorse the idea that member states retain 

their obligations under international law when they act in the decision-making process in IOs. 

The analysis of this practice also demonstrates that the current legal regime regulating member 

state responsibility, recently codified by the International Law Commission (ILC) in the Draft 

Articles on the Responsibility of IOs (DARIO), cannot fully accommodate the prominent role 

that member states play within (autonomous) IOs, as well as the plurality of obligations 

incumbent upon the former under both international law and institutional order of IOs.11 

                                                
Organisations, Report of the Seventy-First Conference, Final Report Berlin (2004), 164, 168. For analysis of the 
ILA’s work, see Chapter 1, Section 3. 
10 O. Murray, “Piercing the Corporate Veil: The Responsibility of Member states of an International Organization” 
(2011) 8 International Organizations Law Review 291, 297–298. The perceived inconsistency between the 
independent legal personality of an international organisation and member state responsibility in the decision-
making process within is explored in detail in Chapter 2.   
11 ILC, Draft Articles on Responsibility of International Organizations with commentaries thereto, in Report of 
the International Law Commission on the work of its Sixty-Third Session, Official Records of the General 
Assembly, 66th Sess., Supp. 10 (A/66/10). For analysis of the Draft Articles, see Chapter 1, Section 7. The 
dynamics of interaction between member states and IOs are dealt with in Chapter 2, whereas the issue of plurality 
of obligations incumbent upon member states is explored in Chapter 3. 
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Against this background, the second research question focuses on constructing a more 

nuanced conceptual framework, elaborating how member state responsibility in decision-

making, outlined in Chapter 1, should be understood beyond the conventional ILC 

responsibility regime. Building on both international institutional law and legal theory, this 

thesis employs (a modified version) of Kelsen’s theory of sovereignty as a juridical concept to 

ultimately argue that member state responsibility in the decision-making process should be 

understood as a due diligence obligation to ensure the unity of law. In other words, a duty to 

take into account the multiplicity of obligations under both the legal order of IOs and 

international law. At a more practical level, this duty boils down to the duty of legal reasoning 

when voting and deliberating in IOs. 

The rest of the introduction will elaborate upon this brief overview of the doctoral thesis 

and proceeds as follows. First, it will situate the current work within the existing literature on 

the responsibility of IOs and their member states. Subsequently, the methodology and key 

definitions employed in the thesis will be introduced, with the view to delineating the scope of 

the current study. Finally, the outline of the thesis will be presented. 

2 Literature review 

The earliest approach that sought to impose limits on the powers of  IOs was the ultra vires 

doctrine, which posited that organisations cannot act beyond the powers that have been 

delegated to them under the founding treaties.12 Ultimately, due to the perception of  as 

fulfilling important tasks for the common good, the ultra vires doctrine was substituted with 

that of “implied powers”, which, in fact, left the powers of organisations practically 

unlimited.13 The subsequent approach to the responsibility question is the so-called 

constitutionalist trend in the law of international organisations, which essentially seeks to 

transpose the key elements of domestic constitutionalism within the structures of individual 

international organisations, by subjecting them to “hierarchically superior” norms, derived 

from either their constituent instruments or general international law.14 This approach has been 

                                                
12 See, for instance, E. Lauterpacht, “The Legal Effect of Illegal Acts of International Organizations” in R. Y. 
Jennings, Cambridge Essays in International Law (Cambridge University Press, 1965) 88; E. Osieke, “The Legal 
Validity of Ultra Vires Decisions of International Organizations” (1983) 77(2) American Journal of International 
Law 239.  
13 For an overview, see E. Benvenisti, The Law of Global Governance, supra at note 1, pp. 111–114; J. Klabbers, 
“Contending Approaches to International Organizations”, supra at note 3, pp. 10–11. 
14 For the former, see, for instance, E. Petersmann, “The WTO Constitution and Human Rights” (2000) 3(1) 
Journal of International Economic Law 19; B. Fassbender, The United Nations Charter as the Constitution of the 
International Community (Martinus Nijhoff Publishers, 2009); ILA, Accountability of International 
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the most pronounced in the intensive debate regarding the judicial review of UN Security 

Council decisions by the ICJ and other courts and tribunals.15 Under one of the approaches that 

shares (a part of) such constitutional thinking, international organisations are conceived as 

entities endowed with far-reaching “public” authority, the exercise of which in the liberal 

constitutional tradition requires limitation through law.16 An alternative approach is represented 

by the so-called Global Administrative Law (GAL) school, which defines international 

organisations as elements of global governance with extensive regulatory functions.17 GAL 

departs from the assumption that “international organizations merit no more trust than domestic 

administrative agencies” and in this light, attempts to devise mechanisms and procedures for 

promoting accountability of global governance institutions, comprising not only  but also 

informal intergovernmental networks, hybrid public/private institutions and private actors 

exercising regulatory functions.18 In line with domestic administrative law, the proponents of 

GAL suggest limiting the discretion of international organisations by subjecting them to a 

number of procedural requirements, including representation, participation, transparency, and 

reason-giving.19  

Finally, the most recent approach, which currently dominates the debate in (positivist) 

legal scholarship, is represented by the ILC’s 2011 DARIO, which has been closely modelled 

on its previous codification of the 2001 Draft Articles on Responsibility of States for 

                                                
Organisations, supra at note 9. The latter approach is exemplified by E. De Wet, “The Emergence of International 
and Regional Value Systems as a Manifestation of the Emerging International Constitutional Order” (2006) 19(3) 
Leiden Journal of International Law 611; A. Peters, “Global Constitutionalism Revisited” (2005) 11 International 
Legal Theory 39. 
15 See, for instance, D. Akande. “The International Court of Justice and the Security Council: Is There Room for 
Judicial Control of Decisions of the Political Organs of the United Nations?” (1997) 46 International and 
Comparative Law Quarterly 303; E. Cannizzaro, "A Machiavellian Moment? The UN Security Council and The 
Rule of Law" (2006) 3 International Organizations Law Review 189; B. Martenczuk, “The Security Council, the 
International Court and Judicial Review: What Lessons from Lockerbie?” (1999) 10(3) European Journal of 
International Law 517; A. Reinisch "Should Judges Second-Guess the UN Security Council?" (2009) 6 
International Organizations Law Review 257. 
16 A. Von Bogdandy, R. Wolfrum, J. von Bernstorff, P. Dann, M. Goldmann, Exercise of Public Authority by 
International Institutions: Advancing International Institutional Law (Springer, 2010). It should be noted that the 
authors themselves conceive their project as merging constitutional, global administrative and international 
institutional law approaches, see pp. 1390–1395.  
17 B. Kingsbury, N. Krisch and R. Stewart, “The Emergence of Global Administrative Law” (2005) 68(3) Law 
and Contemporary Problems 15. 
18 E. Benvenisti, The Law of Global Governance, supra at note 1, p. 60, see also pp. 67–102; B. Kingsbury, N. 
Krisch and R. Stewart, supra at note 17, pp. 20–23. On the increasingly complex structure of modern global 
governance, see L. Boisson de Chazournes, Interactions Between Regional and Universal Organizations: A Legal 
Perspective (Brill Nijhoff, 2017); L. Boisson de Chazournes, “Responsibility of International Organizations in 
Financial Partnerships: Some Remarks”, Jean Monnet Working Paper 2014/18. 
19 E. Benvenisti, The Law of Global Governance, supra at note 1, p. 64. 
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Internationally Wrongful Acts (DASR).20 However, as elaborated in detail in Chapter 1, the 

legal status of the 2011 Draft Articles is still contested as, in the views of many stakeholders, 

they represent progressive development, rather than the codification of existing rules applicable 

to .21 This is mainly explained by the fact that the DARIO are based on very limited practice, 

which, in itself, is not surprising, given the lack of judicial mechanisms for enforcing the 

responsibility of  at both international and domestic levels. To clarify, there is no international 

tribunal with jurisdiction to hear complaints brought against international organisations and in 

domestic courts such claims are normally barred due to the immunity enjoyed by these 

entities.22 In addition, another challenge for implementing the responsibility of international 

organisations in practice is the lack of clarity of the primary norms that bind them.  

In light of these obstacles, it is not surprising that scholarly attention has turned to 

examine member state responsibility instead. The first wave of scholarship on this matter was 

triggered by the bankruptcy of the International Tin Council (ITC) in 1985 and the subsequent 

litigation initiated by its creditors against its member states before English courts and the 

European Court of Justice (EC).23 Since the organisation could no longer honour its financial 

obligations, claims were brought against its member states. These were eventually rejected on 

the basis of the ITC’s distinct legal personality, resulting in a situation of “grave injustice” for 

the creditors.24 This outcome sparked a number of scholarly works, attempting to comprehend 

international legal rules applicable to the responsibility of member states for financial 

obligations of .25 More precisely, the key question was whether, in addition to the responsibility 

                                                
20 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11. For a detailed overview, 
see Chapter 1, Section 7. ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with 
commentaries thereto, in Report of the International Law Commission on the Work of its Fifty- Third Session, 
56th Session, Supplement No. 10 (A/56/10 (2001).  
21 For a detailed overview, see Chapter 1, Section 7. For a review of the relevant scholarship, see the literature 
cited therein. 
22 See, however, the recent trend in the case law of domestic courts restricting the immunities enjoyed by IOs, A. 
Reinisch, “Conclusion”, supra at note 7. 
23 The ITC litigation included: in the Court of Appeal, Maclaine Watson & Co Ltd v. Department of Trade & 
Industry, [1988] 3 All E.R. 257; and, in the House of Lords, J.H. Rayner Ltd v. Department of Trade & Industry, 
[1989] 3 W.L.R. 969. Legal action was also brought before the European Court of Justice in Case 241/87 Maclaine 
Watson v. Council and Commission, Rayner (Mincing Lane) v. Council and Commission but before the Court had 
issued its decision, an out-of-court settlement was reached by the parties in December 1989. The Tin Council 
litigation is explored in more details in Chapter 1, Section 1. 
24 Maclaine Watson & Co Ltd v. Department of Trade & Industry (the Court of Appeal), supra at note 23, Lord 
Griffiths at 678–679. 
25 For scholarly writings exploring the ITC litigation, see R. Sadurska, C.M. Chinkin, “The Collapse of the 
International Tin Council: A Case of State Responsibility?”, (1989–1990) 30 Vancouver Journal of International 
Law 845; M. Hirsch, The Responsibility of International Organizations Toward Third Parties: Some Basic 
Principles (Martinus Nijhoff Publishers, 1995), especially pp. 112–125; I. Seidl-Hohenveldern, “Piercing the 
Corporate Veil of International Organizations: The International Tin Council Case in the English Court of 
Appeals”, (1989) 32 German Yearbook of International Law, 43; M. Herdegen, “The Insolvency of International 



 

 

13 

of the international organisation for its own acts, member states should also bear concurrent or 

secondary responsibility as a consequence of their membership, especially where the 

organisation itself is unable or unwilling to honour its obligations.26 Analysis of textual 

authorities shows considerable divergence of opinions, ranging from endorsement27 or denial28 

of concurrent or secondary member state responsibility as a general rule in international law to 

apportioning such responsibility on a case-by-case basis by referring to the intentions of the 

parties or the nature of the IO concerned.29 In addition, some commentators argued for 

responsibility based on direct wrongful acts of the member states themselves, such as negligent 

supervision of the organisation30 or creation of an organisation for unlawful purposes31, none 

of which, however, touched upon the ordinary participation of states in the decision-making 

process.  

                                                
Organizations and the Legal Position of Creditors: Some Observations in the Light of the International Tin 
Council Crisis”, (1988) 35 Netherlands International Law Review 135. 
26 R. Wilde, “Enhancing Accountability at the International Level: The Tension Between International 
Organisation and Member State Responsibility and the Underlying Issues at Stake” (2006) 12 ILSA Journal of 
International and Comparative Law 395, 402. Concurrent responsibility would imply that third parties can choose 
to bring the claim either against an IO or its members, whereas in case of secondary responsibility third parties 
would have to bring the claim against the organisation first. Only in cases where the organisation defaults in 
fulfilment of its obligation, can the third parties proceed with legal action against the member states. See 
International Law Institute, “The Legal Consequences for Member States of the Non-fulfilment by International 
Organizations of their Obligations Towards Third Parties”, (1995) 66-I Annuaire de l’Institut de Droit 
International, Final Resolution, Article 2. 
27 W. Meng, Internationale Organisationen im völkerrechtlichen Deliktsrecht, (1985) 45 Zeitschrift für 
ausländisches öffentliches Recht und Völkerrecht 322, as cited in M. Hirsch, supra at note 25, p. 137; H.T. Adam, 
Les Organismes Internationaux Specialisés: Contribution À La Théorie Générale Des Établissements Publics 
Internationaux (Librairie générale de droit et de jurisprudence, 1965), as cited in  M.Hirsch, supra at note 25, p. 
137; F.A. Mann, «International Corporations and National Law», (1967) 42 British Yearbook of International 
Law 145; H. Schermers, International Institutional Law (Kluwer, 1980), p. 780. In light of his later works, it 
seems that Schermers understood member state responsibility as an obligation to provide IOs with necessary funds 
to meet its obligations, as opposed to direct secondary responsibility which can be enforced towards third parties; 
I. Seidl-Hohenveldern, Corporations In and Under International Law (Cambridge University Press, 1987), pp. 
120–121; I. Seidl-Hohenveldern, “Piercing the Corporate Veil of International Organizations: The International 
Tin Council Case in the English Court of Appeals”, supra at note 25, 52. 
28 C.F. Amerasinghe, Principles of the Institutional Law, supra at note 1, pp. 269–273; R. Higgins, Problems and 
Process: International Law and How We Use It (Oxford University Press, 1994), p. 47. For a similar view, see F. 
Cahier, “The Strengths and Weaknesses of International Arbitration Involving a State as a Party” in J.D. Lew 
(ed), Contemporary Problems in International Arbitration (Springer, 1987), 241. 
29 The former view is shared by I. Shihata and M. Hirsch. See I. Shihata, “Role of Law in Economic Development: 
The Legal Problems of International Public Ventures”, (1969) 25 Revue Égyptienne de Droit International 119, 
125; M. Hirsch, supra at note 25, specifically, pp. 162–169. Ginther, instead, proposed different member state 
responsibility regimes, depending on the functions and objects of each IOs. More precisely, he differentiated 
between three types of organisations: organisations created by states to reduce financial costs of certain activities 
through international cooperation (e.g. the European Space Research Organization); IOs created to pursue 
integration by means of establishing common rules and standards (e.g. GATT) and the United Nations, created to 
operate for the common good of the international community as a whole. See K. Ginther, Die Völkerrechtliche 
Verantwortlichkeit Internationaler Organisationen Gegenüber Drittstaaten (Springer, 1969), pp. 74–76, as cited 
in M. Hirsch, supra at note 25, pp. 145–146. 
30 R. Sadurska, C.M. Chinkin, supra at note 25, p. 880. 
31 M. Herdegen, supra at note 25, pp. 141–142. 
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To clarify the law on the matter, Institut de Droit International commenced its 

influential study The Legal Consequences for Member States of the Non-Fulfilment by 

International Organisations of their Obligations toward Third Parties in 1989.32 Its final 

resolution of 1995, which proclaimed that member states do not incur concurrent or secondary 

responsibility for the obligations of international organisations of which they are members, 

essentially put an end to the debate on member state responsibility based on membership alone, 

even though several scholars subsequently contested the conclusion reached by the Institute.33 

In line with the study’s focus on the responsibility of member states for acts of organisations, 

the legal consequences of state participation in the adoption of wrongful decisions of the 

organisation were considered at the preliminary stage.34 Ultimately, Special Rapporteur 

Higgins and the majority of the Institute’s members characterised the role of members in IO 

organs as “neutral” for the purpose of their responsibility, notwithstanding the fact that a few 

members of the Institute contended that voting should be regarded as an act that could trigger 

state responsibility, if it violated international law or the organisation’s constituent 

instrument.35 

The second wave of scholarship on member state responsibility is, in turn, associated 

with the preparation and subsequent adoption of the DARIO by the ILC. Specifically, starting 

from the first reading of the DARIO in 2009, a number of scholars focused their attention on 

providing critical analysis of the draft provisions in Part V of the DARIO, which addressed the 

responsibility of states for their own conduct but “in connection with acts of international 

organisations”. More precisely, such instances included aid or assistance; direction and 

                                                
32 International Law Institute, “The Legal Consequences for Member States of the Non-fulfilment by International 
Organizations of their Obligations Towards Third Parties”, supra at note 26. For detailed analysis of the study, 
see Chapter 1, Section 2. 
33 Ibid, Final Resolution, Article 6(a). The outcome reached by the Institute was challenged by, most notably, I. 
Brownlie, “The Responsibility of States for the Acts of International Organizations” in M. Ragazzi (ed), 
International Responsibility Today: Essays in Memory of Oscar Schachter (Martinus Nijhoff Publishers, 2005), 
355. See also S. Yee, “The Responsibility of States Members of International Organization for its Conduct as a 
Result of Membership or their Normal Conduct Associated with Membership” in M. Ragazzi (ed), International 
Responsibility Today: Essays in Memory of Oscar Schachter (Martinus Nijhoff Publishers, 2005), 435. Most 
recently, the question was revisited by S. Besson at a more theoretical level, see S. Besson, “State and Individual 
Secondary Liability in Case of International Organizations’ Responsibility: The Challenge of Fairness Unveiled”, 
(2017) 1 Rivista di Filosofia del Diritto 51. 
34 International Law Institute, “The Legal Consequences for Member States of the Non-fulfilment by International 
Organizations of their Obligations Towards Third Parties”, Special Rapporteur R. Higgins, “Draft Questionnaire”, 
supra at note 26, p. 289. This question is analysed in detail in Chapter 1, Section 2. 
35 Higgins famously contended that “where the organization has a volonté distincte the continuing role of states 
members qua organs should be regarded as neutral”, see Ibid, pp. 260–261. For authors that argued in favour of 
member state responsibility in the decision-making process, see I. Shihata, “Response”, September 1989, pp. 291–
312; I. Seidl-Hohenveldern, “Response”, p. 371; K. Zemanek, “Response”, p. 327. Their positions are further 
explored in Chapter 1, Section 2. 
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control; coercion; and, specifically, the novel draft article providing for circumvention of 

international obligations by a member state, none of which, however, covered normal 

participation in the decision-making process according to the scholarly analysis.36  

To sum up, despite the fact that much scholarly endeavour has focused on different 

forms of the responsibility of international organisations and their member states, state 

responsibility in decision-making has remained a largely unexplored topic. Only very recently 

has the individual responsibility of member states in the decision-making process been 

addressed. Three authors, namely Murray, Palchetti and Barros, have argued for the existence 

of such responsibility on the basis of the principle of good faith (Murray) or by virtue of the 

application of the state responsibility regime to a state’s voting conduct (Palchetti and 

Barros).37 However, in contrast to the above-mentioned authors who have approached member 

                                                
36 Article 58–62 of the DARIO, supra at note 11. For a detailed overview of the scope of these provisions, see 
Chapter 1, Section 7. For relevant literature, see the Symposium on «Responsibility of International Organizations 
and of (Member) States: Attributed or Direct Responsibility or Both?» organized by the Amsterdam Centre of 
International Law in 2009, specifically P. Kuijper, «Introduction to the Symposium on Responsibility of 
International Organizations and of (Member) States: Attributed or Direct Responsibility or Both?», (2010) 7 
International Organizations Law Review 9; A. Reinisch,“Aid or Assistance and Direction and Control between 
States and International Organizations in the Commission of Internationally Wrongful Acts”, (2010) 7 
International Organizations Law Review 63; N. Blokker “Abuse of the Members: Questions concerning Draft 
Article 16 of the Draft Articles on Responsibility of International Organizations”, (2010) 7 International 
Organizations Law Review 35; E. Paasivirta, “Responsibility of a Member State of an International Organization: 
Where Will It End? Comments on Article 60 of the ILC Draft on the Responsibility of International 
Organizations”, (2010) 7 International Organizations Law Review 49. See also S. Yee, «Member Responsibility» 
and the ILC Articles on the Responsibility of International Organizations: Some Observations» in M. Ragazzi 
(ed), Responsibility of International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff, 
2013), 325; P. Sturma, “The Responsibility of International Organizations and Their Member States” in M. 
Ragazzi (ed), Responsibility of International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus 
Nijhoff, 2013), 313; N. Nedeski, A. Nollkaemper, “Responsibility of International Organizations “In Connection 
With Acts of States”, (2012) 9 International Organizations Law Review 33. Other recurring themes included the 
question whether the unique nature of the European Union as a supranational organisations requires a different 
member state responsibility regime, see, for instance, S. Talmon, “Responsibility of International Organizations: 
Does the European Community Require Special Treatment?” in M. Ragazzi (ed), International Responsibility 
Today: Essays in Memory of Oscar Schachter (Martinus Nijhoff Publishers, 2005), 405; E. Passavirta, 
“Responsibility of Member States of International Organizations? A Special Case for the European Union”, 
(2015) 12(2) International Organizations Law Review 448; A. Delgado Casteleiro, International Responsibility 
of the European Union: From Competence to Normative Control (Cambridge University Press, 2016), attribution 
of conduct between IOs and their member states in the context of (see, for instance, A. Sari, “UN Peacekeeping 
Operations and Article 7 ARIO”, (2012) 9 International Organizations Law Review 83; T. Dannenbaum, “Dual 
Attribution in the Context of Military Operations”, (2015) 12(2) International Organizations Law Review 401), 
as well as the issue of allocation of responsibility among multiple actors, which has been the focus of the SHARES 
project at the University of Amsterdam, see, for instance, A. Nollkaemper, I. Plakokefalos (eds), Principles of 
Shared Responsibility in International Law: An Appraisal of the State of the Art (Cambridge University Press, 
2014); A. Nollkaemper, I. Plakokefalos (eds), The Practice of Shared Responsibility in International Law 
(Cambridge University Press, 2017). 
37 O. Murray, supra at note 10; P. Palchetti, “Sulla Responsabilita’ Di Uno Stato Per Il Voto Espresso in Seno Ad 
Un’organizzazione Internazionale”, (2012) 2 Rivista di Diritto Internazionale 352; A. Barros, C. Ryngaert, 
“Position of Member States in (Autonomous) Institutional Decision-Making”, (2014) 11 International 
Organizations Law Review 53, see also A. Barros, “Member States and the International Legal (Dis)order”, (2015) 
12 International Organizations Law Review 333. 
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state responsibility through the lens of existing primary or secondary norms, the current work 

attempts to build a more nuanced theoretical framework, which takes into account both the 

complex dynamics between international organisations and their member states and the 

plurality of obligations that characterises the practice of member state responsibility. In doing 

so, it additionally aims to contribute to the ongoing efforts to further conceptualise the nature 

of IOs as legal actors and the international legal order as a whole. 

3 Key Terminology and Methodology 

As outlined above, this thesis focuses on the individual responsibility of member states for their 

participation in the decision-making process in international organisations. Such participation 

can take two forms: the exercise of a vote by a member state or the assumption of a specific 

position in cases where decisions are taken by consensus (i.e. without a formal voting 

procedure).38 To be sure, individual responsibility of members for the above-mentioned acts, 

also referred to in this thesis as “member state responsibility”, should be distinguished from 

the responsibility of member states for the final decision of the international organisation based 

on their membership or other acts. In addition, it should be stressed that although the notion of 

legal responsibility has been traditionally understood in international law as referring to the 

ILC codification of secondary norms in DASR (and now DARIO), this thesis employs the 

concept in a broader sense, namely as encompassing the duty of legal reasoning and 

argumentation.39  

For the purposes of the analysis in the thesis, the definition of international organisation 

provided in the ILC DARIO (and not particularly disputed in legal scholarship) will be adopted 

as a starting point:   

“[I]nternational organization” means an organization established by a treaty or 
other instrument governed by international law and possessing its own 
international legal personality.40  

Accordingly, only organisations possessing international legal personality will form the subject 

                                                
38 For an example of member state responsibility in the decision-making process by consensus, see the analysis 
of the Interim Accord case in Chapter 1, Section 4. 
39 It is acknowledged that further conceptualisation of “responsibility” in such broader terms is required. 
40 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, supra at note 11, Article 
2(a), emphasis added. For an overview of similarly phrased definitions of IOs in legal scholarship, see C. 
Brölmann, The Institutional Veil in Public International Law: International Organisations and the Law of Treaties 
(Hart Publishing, 2017), pp. 13–21. 
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of this thesis because in the absence of such personality, the identity of member states qua 

sovereign states is not disputed and thus does not require further analysis.41 In addition, while 

IOs can also incorporate other entities as members (e.g. other IOs), this thesis will exclusively 

focus on classical intergovernmental organisations, which are exclusively composed of states.42 

Furthermore, the examination of member state responsibility will be confined to plenary and 

executive organs of IOs, where all (in the former case), and at least some (in the latter case), 

member states representatives are present. The analysis, therefore, will exclude issues of 

responsibility for decisions taken by secretariats and other administrative organs, which are 

composed of independent civil servants, who are not—as a normal rule—in any way associated 

with their home states.43 As such, this thesis does not purport to discuss the variety of organs, 

their composition and the position of member states therein, which undoubtedly exists across 

modern IOs. Rather, while acknowledging their institutional diversity, it takes as a starting 

point the above-mentioned “tripartite” model common to many organisations, with the view of 

providing a general conceptual framework regarding member state responsibility that will be 

applicable to the majority of these entities. 

Regarding methodology, the thesis first undertakes doctrinal analysis in Chapter 1 to 

make the empirical claim about the existence of member state responsibility in the decision- 

making process. The second central method employed is conceptual analysis, with a view to 

providing a convincing account of the member state responsibility practice presented in 

Chapter 1. As such, the second claim should be understood as analytical in nature (albeit with 

an inherent “indirect” evaluative component), as opposed to (directly) normative.44 In other 

words, the thesis does not seek to answer the question: what is the “best” way of ensuring the 

responsibility of IOs? but, rather: how can the novel developments in the member state 

responsibility practice (outlined in Chapter 1) be understood? To this end, the thesis employs 

                                                
41 While the majority of modern IOs are considered to possess international legal personality, some do not, as 
exemplified by the Organization for Security and Cooperation in Europe. The issue of legal personality is explored 
in Chapter 2. 
42 For example, the European Union is a member of the Food and Agriculture Organization, see J. Klabbers, An 
Introduction to International Institutional Law, supra at note 1, p. 105. 
43 These issues are explored in more detail in Chapter 2. 
44 On the inherently evaluative nature of any legal theory and the distinction between direct and indirect 
evaluation, see J. Dickson, Evaluation and Legal Theory (Hart Publishing, 2001). Dickson submits in particular 
that “a distinction between the enterprise which addresses questions such as ‘what is law/what is the special 
character of this type of social institution?’, on the one hand, and that which addresses questions such as … ‘which 
values ought a legal system live up to?’, and ‘under which conditions are legal system justified?’, on the other [is 
that] attempting to answer the first set of questions requires recourse to indirect evaluation in order to identify 
which are the important and significant features of the law to be explained, whereas the second set of issues 
involves asking and attempting to answer directly evaluative questions in respect of whether those features and 
the social institution which exhibits them are good or bad, justified or unjustified”, p. 134, emphasis added. 
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insights from both international institutional law and the theory of law and state of one of the 

most prominent theorists of the twentieth century, Hans Kelsen.  

In addition, the thesis contains two case studies, which deal with legal responsibility of 

the Security Council members in relation to the prevention of genocide in South Sudan in 

December 2016 and that of the European Stability Mechanism (ESM) Board of Governors in 

relation to the third economic adjustment programme for Greece approved in August 2015. 

Since the purpose of the two case studies is merely to illustrate the application of the proposed 

construction of member state responsibility to real-life scenarios, they were mainly chosen on 

the basis of their topicality at the time of writing. In addition, the two case studies complement 

the analysis in the thesis each in its own term.  

To clarify, as regards general theoretical aspects, the first case study on the Security 

Council represents an example of compatibility between two regimes (e.g. the UN Charter and 

the Genocide Convention), while the second case study demonstrates a potential conflict 

between ESM members obligations of the ESM under the constituent instrument of the 

organisation, on the one hand, and international human rights law, on the other. Moreover, in 

institutional terms, the aspiration behind the first case study is to demonstrate that the members 

of the UN Security Council, deemed by many as the international community’s legibus solutus, 

are not completely absolved of legal responsibility, as frequently claimed.45 The second case 

study examining the European Stability Mechanism, in turn, illuminates increasingly complex 

forms that modern global governance institutions can take. The ESM is a “hybrid” institution 

that, while established as an independent IO outside the EU legal framework, employs EU 

institutions (as well as the IMF) in executing some of its tasks. Lastly, it should be noted that, 

in providing the necessary context for both case studies, the thesis largely relies upon the data 

provided in the reports of the UN Office of the High Commissioner for Human Rights, as well 

as reports of NGOs and EU institutions in the first and second case study respectively.  

4 Outline of the Thesis 

The thesis is divided in five chapters. Chapter 1 starts by examining the evolution of the 

member state responsibility regime, in order to demonstrate that, despite widespread opinion 

to the contrary, the responsibility of states in the decision-making process is acknowledged in 

international legal practice. To this end, it first analyses the traditional view in international 

                                                
45 The Latin expression legibus solutus means above the law or not subject to the law. 
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law precluding member state responsibility in the decision-making process on the basis of legal 

personality and autonomy of IOs, which crystallised in the aftermath of the International Tin 

Council litigation and the study conducted by the International Law Institute. This analysis is 

followed by examination of the case law of the ICJ and the ECtHR, as well as the practice of 

the UN Committee on Economic, Social and Cultural Rights, which, on the contrary, endorse 

the idea that member states retain their obligations under international law when they act in the 

decision-making process of IOs. It also concludes that, although this rationale is acknowledged 

in the ILC Draft Articles, the traditional ILC responsibility framework cannot accommodate 

the complex dynamics of interactions between IOs and their members, as well as the plurality 

of obligations incumbent on the latter. Thus, Chapter 1 serves as a backdrop for the conceptual 

analysis conducted in the rest of this thesis.  

Against the background of Chapter 1, the two subsequent chapters proceed to construct 

a more nuanced conceptual framework, elaborating how member state responsibility in 

decision-making should be understood. In doing so, Chapter 2 starts with the institutional 

aspect of the matter, to challenge the perception of IOs as closed unitary actors, with the 

member states being invisible to the international legal plane behind the “corporate veil”.  In 

particular, the main argument will be that the analysis of the member state responsibility 

practice in Chapter 1 defies such a conceptualisation of IOs and the member states acting within 

them. Instead, following Brölmann, it will be suggested that IOs are more accurately conceived 

as “transparent” legal entities.46 The consequence of this transparency is that member states 

always remain visible behind the “corporate veil” of the organisation and undergo constant 

“role splitting”, acting at the same time as sovereign states, subject to international law, and 

constituent elements of the organisation, conditioned by its legal order. 

Chapter 3, in turn, focuses on the theoretical core of the argument and employs 

Kelsen's theory of sovereignty as a juridical concept to reflect the process by which member 

states’ political discretion in the decision-making process is becoming increasingly constrained 

by law. More precisely, the chapter will explain how, as a consequence of this 

reconceptualisation, states appear as law-constituted entities, vested with the obligation to 

ascertain legal rules “authorising” their actions in the decision-making process. In other words, 

it is submitted that they are required to engage in the duty of legal reasoning and argumentation 

with regard to the specific issue that is being debated in the framework of the IOs. The chapter 

also draws attention to the fact that the law governing conduct of member states therein is 

                                                
46 C. Brölmann, supra at note 40. 
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fragmented, with the consequence that the former find themselves simultaneously subject to 

multiple and sometimes seemingly incompatible legal regimes. With this in mind, the chapter 

uses another key proposition of Kelsen’s theory, the postulate of the unity of legal order, to 

argue that member state responsibility in the decision-making process should ultimately be 

understood as a due diligence obligation when engaging in the exercise of legal reasoning to 

reconcile the multiplicity of obligations under both the legal order of IO and international law. 

The last two chapters of the thesis illustrate how such a construction of member state 

responsibility plays out in real-life scenarios by applying it to two pertinent case studies. The 

first case study in Chapter 4 focuses on the UN Security Council members and their 

obligations to prevent genocide, as derived from both the UN Charter and the Genocide 

Convention. These obligations are examined against the background of the Council’s failure to 

impose an arms embargo and targeted sanctions on South Sudan on 23 December 2016, despite 

the warning of the UN Special Adviser on the Prevention of Genocide about the possible risk 

of genocide in the country. The second case study, outlined in Chapter 5, addresses the legal 

responsibility of the ESM Board of Governors in approving the third structural adjustment 

programme for Greece in August 2015. Specifically, the focus here is on reconciling member 

states’ human rights obligations with regard to protecting economic, social and cultural rights 

in the country with their duty to ensure the financial stability of the Eurozone. Finally, the 

conclusion summarises the findings of the thesis and provides a few observations regarding 

operationalisation and the added value of member state responsibility in the decision-making 

process, understood as the duty of legal reasoning. 
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 CHAPTER 1 

 

ESTABLISHING INDIVIDUAL MEMBER STATE RESPONSIBILITY IN 

THE DECISION-MAKING PROCESS 

Introduction 

This chapter seeks to go beyond the conventional approach in international law, which denies 

member states’ responsibility for acts within and to demonstrate that individual responsibility 

of member states in the decision-making process is becoming increasingly acknowledged in 

international legal practice. The first two sections start by analysing the conventional view in 

international law, which opposes member state responsibility on the basis of the legal 

personality and autonomy of IOs, as developed in the aftermath of the International Tin Council 

(ITC) litigation and under the influence of the study by the Institut de Droit International.  The 

second section will also discuss the Institute’s similar treatment of member state responsibility 

in the decision-making process and its conceptualisation of the role played by member states 

in organisational organs, which became widely endorsed in international law. This discussion 

will be followed by the analysis of another private initiative on the matter, the International 

Law Association Study on the Accountability of International Organisation, which, in contrast, 

highlights the prominent role played by member states in the institutional settings of IOs . The 

chapter will then turn to the analysis of the case law of the ICJ and the ECtHR, which both 

acknowledge individual member state responsibility in decision-making. Their approach will 

be subsequently contrasted with the stance taken by the UN Committee on the Economic, 

Social and Cultural Rights, which similarly endorse the idea that member states retain their 

obligations under the Convention when participating in the adoption of decisions in IOs. 

Finally, the last section will examine the recent ILC codification effort, the DARIO, and its 

organisation-centered approach to the member state responsibility, which does not 

accommodate individual member state responsibility for ordinary participation in the decision-

making process established above. 
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1 Collapse of the International Tin Council 

The first milestone in the evolution of the member state responsibility regime was the collapse 

of the International Tin Council in 1985. This failure provoked an intensive debate about the 

responsibility of members for financial obligations incurred by international organisations.47 

The ITC was established in 1982 by the Sixth International Tin Agreement, comprising over 

twenty states and the European Economic Community as members. Among the main functions 

of the ITC were the provision of adjustments between the production and consumption of tin, 

mitigation of difficulties arising from surplus or shortage of the commodity and prevention of 

excessive fluctuations in its price.48 In order to reach these objectives, the organisation 

managed a buffer stock of tin: it purchased tin when prices were low to artificially encourage 

demand and boost the market price, and sold stock off when prices were high to increase supply 

and reduce the market price.49 To operate in this fashion, the ITC was authorised to borrow a 

large amount of money and by October 1985, it no longer had sufficient funds to service its 

debt.50 Consequently, the ITC’s creditors initiated a series of legal proceedings before English 

courts and the ECJ against it, arguing, inter alia, that since the organisation could no longer 

honour its financial obligations, monies owed could be claimed from the ITC member states 

instead.51  

The ITC creditors advanced three main arguments before the English courts regarding 

                                                
47 For scholarly writings of this period which also include the overview of the Tin Council litigation, see literature 
cited supra at note 25. Another case concerning member state responsibility for acts of organisations, which the 
scholarship of this period often refers to, is the Westland Helicopters case. It was first decided by Arbitral Tribunal 
of the International Chamber of Commerce which found that member states were liable for the obligations of the 
Arab Organization for Industrialization on the basis of the fact that the organisation did not possess an independent 
legal personality and in reality, was identical to its member states. See Westland Helicopters v. The Arab 
Organization for Industrialization; the United Arab Emirates; the Kingdom of Saudi Arabia; the State of Qatar 
and the Arab Republic of Egypt, the International Chamber of Commerce, Award of 5 March 1984, (1989) 80 
International Law Reports 596. The award was subsequently annulled in relation to Egypt by the Court of Justice 
of Geneva, as affirmed by the Swiss Federal Tribunal. The Swiss Courts found, instead, that the organisation had 
a separate personality and enjoyed autonomy from its four members and as a result, the latter should not be liable 
for its debts. See Arab Organization for Industrialization and Others v. Westland Helicopters, Court of Justice of 
Geneva, (1988) 80 International Law Reports 622, Westland Helicopters v. The Arab Organization for 
Industrialization and Others, Federal Supreme Court of Switzerland, (1988) 80 International Law Reports 652. 
48 Sixth International Tin Agreement, 26 June 1981, Article 1(a) and (b). 
49 Sixth International Tin Agreement, Article 28. On other provisions relating to buffer stock operation, see 
Chapters X, XI and XIII of the Agreement. 
50 Ibid, Article 24. 
51 Maclaine Watson & Co Ltd v. Department of Trade & Industry, and associated case, supra at note 23. For 
comprehensive overview of the decisions of the English Courts not confined to member state responsibility issues, 
see C. Wabrick and I. Cheyne, “The International Tin Council (1)”, (1987) 36 International and Comparative 
Law Quarterly 931, I. Cheyne, “The International Tin Council (2)”, (1989) 38 International and Comparative 
Law Quarterly 417, “The International Tin Council (3)”, (1990) 39 International and Comparative Law Quarterly 
945, P. Sands, “The Tin Council Litigation in the English Courts”, (1987) 34 Netherlands International Law 
Review 367. 
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the liability of member states for the debts of the organisation, which centered around the issue 

of the legal personality of the ITC in both domestic and international law.52 First, it was argued 

that the ITC did not possess legal personality distinct from its members but, rather, served as 

an unincorporated trading association, with the consequence that the ITC members states 

should be jointly and severally liable for the obligations that they had directly incurred as 

trading partners. Second, the creditors submitted that even if the ITC was found to be an 

independent legal person, its members could not claim limited liability, as enjoyed by 

shareholders in domestic corporate structures, since the ITC was not a proper “body corporate” 

under English law but had been only granted the “capacities of a body corporate”. Third, the 

creditors argued that the ITC was acting as an agent for its members states and therefore, the 

latter were liable for the obligations incurred on their behalf as principals. 

Eventually, all the three arguments were rejected. Both the Court of Appeal and 

subsequently the House of Lords asserted that the ITC had a legal personality distinct from its 

member states and it had entered into all the financial obligations on its own behalf, rather than 

acting as an agent for the member states.53 As for the potential liability of member states for 

the obligations of the organisation, both courts mainly decided this question on the basis of the 

municipal law which, in the judges’ opinion, expressly grants the ITC the status of a body 

corporate.54 Consequently, under English law members of the ITC were not concurrently or 

secondarily liable for the obligations of the organisation. Some judges, nevertheless, also 

considered the liability of member states for acts of IOs under international law.55 In the Court 

of Appeal judgment, Nourse L.J. stated that the liability of members of  should be ascertained 

on the basis of objective intentions of the founding states and on this basis, he concluded that 

the ITC members should be jointly and severally liable for the obligations of the organisation.56 

                                                
52 The main arguments advanced by the creditors were outlined by Kerr L.J. In the Court of Appeal judgment, see 
Maclaine Watson & Co Ltd v. Department of Trade & Industry, supra at note 23, pp. 63–64. See also R. Sadurska, 
C.M. Chinkin, supra at note 25, pp. 855–856. 
53 Maclaine Watson & Co Ltd v. Department of Trade & Industry (the Court of Appeal), supra at note 23, Kerr 
L.J. at 90–96, 110–116, Nourse L.J. at 144–148, Gibson L.J. At 158–162, 176–179; J.H. Rayner Ltd v. Department 
of Trade & Industry (the House of Lords), supra at note 23, Lord Tempelman at 678–681, Lord Oliver at 702–
708, 717. 
54 In the judgment of the Court of Appeal, L.J. Kerr stated that “the purpose of the domestic legislation was to 
give recognition to the international organisation as a legal entity in international law and to enable it to function 
as a legal entity, or as if it were a legal entity, within the framework of English law”. See Maclaine Watson & Co 
Ltd v. Department of Trade & Industry (the Court of Appeal), supra at note 23, Kerr L.J. at 296, see also Nourse 
L.J. at 335, Gibson L.J. at 345; J.H. Rayner Ltd v. Department of Trade & Industry (the House of Lords), supra 
at note 23, Lord Tempelman at 982, Lord Oliver at 1004–1008. 
55 For thorough analysis of the opinions of the judges on member state responsibility under international law, see 
M. Hirsch, supra at note 25, pp. 112–125. 
56 Maclaine Watson & Co Ltd v. Department of Trade & Industry (the Court of Appeal), supra at note 23, Nourse 
L.J. at 136–145. 
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Gibson L.J., instead, denied that, in the absence of a specific provision limiting the liability of 

member states in the constituent instrument, states incurred direct liability towards third parties. 

Rather, according to Gibson L.J., member states have a responsibility towards the organisation 

to provide it with sufficient funds to meet its obligations towards the creditors.57 Kerr L.J. 

agreed with Nourse L.J. on the fact that the ITC members should be liable for the financial 

obligations of the organisation but concluded that the liability under international law should 

be of a secondary nature.58 In the House of Lords, most judges denied the existence of a rule 

in international law providing for member state responsibility. Lord Oliver asserted that his 

examination of the writings of prominent international jurists on the topic “totally failed to 

establish any generally accepted rule of the nature contended for”.59 Lord Templeman came to 

a similar conclusion stating that “no plausible evidence was produced of the existence of such 

a rule of international law”.60 Lord Griffiths agreed that the issue was non-justiciable in English 

courts, albeit remarking with regret that the creditors “suffered a grave injustice” in not being 

able to obtain any redress from the organisation or its members.61 

2 Study of the Institut de Droit International 

It is against the background of the collapse of the International Tin Council and sharp doctrinal 

disagreement in the field that the Institut de Droit International commenced its influential study 

on The Legal Consequences for Member States of the Non- by International Organisations of 

their Obligations toward Third Parties to clarify the existing law on the matter.62 The final 

resolution of the Institute, published in 1995, to a large extent predetermined the dominant 

legal position on the issue of member state responsibility, including the decision-making 

process, which still holds true in modern international law. More precisely, the Institute 

concluded that “there is no general rule of international law whereby States members are, due 

solely to their membership, liable concurrently or subsidiarily, for the obligations of an 

                                                
57 Ibid, Gibson L.J. at 140–142, 172–173. 
58 Ibid, Kerr L.J. at 109, also at 104–108. 
59 J.H. Rayner Ltd v. Department of Trade & Industry (the House of Lords), supra at note 23, Lord Oliver at 706 
60 Ibid, Lord Templeman at 675. 
61 Ibid, Lord Griffiths at 678–679. 
62 International Law Institute, “The Legal Consequences for Member States of the Non-Fulfilment by International 
Organizations of their Obligations Towards Third Parties”, supra at note 26. For overview of the scholarship of 
this period and the different approaches endorsed, see Section 2 of the introduction, specifically supra at notes 
28–32. 
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international organization of which they are members”.63 In addition, the resolution explicitly 

declared that  

important considerations of policy, including support for the credibility and 
independent functioning of international organizations and for the 
establishment of new international organizations, militate against the 
development of a general and comprehensive rule of liability of member States 
to third parties for the obligations of international organizations.64 

The outcome of the Institute's study was largely determined by the position taken by 

Rapporteur Higgins in her preliminary report to the Institute, based on the examination of 

judicial decisions, state practice regarding explicit exclusion of limitation of liability in the 

constituent instruments of IOs, textual authorities, as well as relevant policy considerations. 

From the outset, she found it crucial to distinguish between IOs possessing independent legal 

personality and organisations without such personality: 

The necessary starting point in determining the legal consequences for member 
states of the non-fulfilment by international organizations of their obligations 
towards third parties is the concept of personality. We may simply say that, if an 
international organization has no distinct legal personality, cannot itself be 
legally liable for obligations even if incurred in its name; and it is likely that the 
liability will rather be that of the member states.65  

Specifically, as regards judicial practice, she found both the ITC and Westland Helicopters 

cases inconclusive for member state responsibility purposes. In the former case, finding the 

non-liability of members was mostly endorsed on the grounds of non-justiciability, rather than 

on the belief that international law contains a rule on limited liability, whereas the outcome of 

the latter decision was mainly prompted “by scepticism about the ‘real’ independent 

personality of AOI”.66 Higgins also considered the consequence of specific provisions in 

                                                
63 Ibid, Final Resolution, Article 6(a). At the same time, a general rule on non-liability of member states for 
obligations of IOs was made subject to three exceptions: (i) acquiescence or abuse of rights on the part of member 
states, understood as primarily covering circumstances where “notwithstanding the separate legal personality of 
an international organization, its volonté distincte from that of the state concerned does not exist in reality”; (ii) 
liability which arises as a result of unilateral undertakings of guarantee by the state in specific case; (iii) if the 
international organization has acted as the agent of the State, in law or in fact. See Final Resolution on “The Legal 
Consequences for Member States of the Non-Fulfilment by International Organizations of their Obligations 
Towards Third Parties”, supra at note 26, Articles 5 and 6. See also Draft Resolutions from August 1993 and 
October 1994, 66-I Annuaire de l’Institut de Droit International (1995), pp. 421–424 and pp. 465–469 
respectively. 
64 Ibid, Article 8, emphasis added. 
65 International Law Institute, “The Legal Consequences for Member States of the Non-fulfilment by International 
Organizations of their Obligations Towards Third Parties”, Special Rapporteur R. Higgins, “Preliminary Exposé”, 
supra at note 26, pp. 252–253, emphasis added. 
66 Ibid, pp. 259–263. 
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constituent instruments of sixteen organisations excluding liability of member states, inquiring 

whether “they indicate an understanding among states that they are liable unless liability is 

specifically excluded”.67 Ultimately, she seemed to side with the opinion of Gibson LJ in the 

ITC Court of Appeal judgment, who asserted that exclusion of member state responsibility is, 

rather, “consistent with a state of uncertainty as to the rules of public international law and with 

a desire to declare what the states regarded as the consequences in international law of the 

existence of separate legal personality and of stated limits on members’ contributions to the 

organization”.68 As for legal writings, Rapporteur Higgins noted that  “for the moment the 

writings seem sufficiently diffusely targeted … and written in sufficiently different 

organizational contexts … to make any consensus of principle unascertainable”.69 Finally, 

among other relevant factors considered by Rapporteur Higgins were policy considerations, 

namely “the protection of third parties from undue exposure to loss and damage”, on the one 

hand, and “the efficient and independent functioning of international organizations” on the 

other.70 With regard to the latter Higgins expressed the concern that  

if members know that they are potentially liable for contractual damages or 
tortious harm caused by the acts of an international organization, they will 
necessarily intervene in virtually all decision-making by international 
organizations. It is hard to see how the degree of monitoring and intervention 
required would be compatible with the continuing status of the organization as 
truly independent, not only from the host state, but from its membership. If 
members were liable for the defaults of the organization, its independent 
personality would be likely to become increasingly a sham.71  

On this basis, Higgins concluded that member state responsibility for acts of IOs should be 

precluded.72 

Most importantly for the purposes of this chapter, in her preliminary report Rapporteur 

Higgins also considered the consequence of participation of states in the adoption of decisions 

within IOs for the purpose of their liability. More precisely, in her draft questionnaire addressed 

to other members of the Institute, she phrased the issue in the following way: “so far as the 

legal consequences for member states are concerned, what is the significance of their 

                                                
67 Ibid, p. 272. 
68 Ibid. 
69 Ibid, pp. 270–271. 
70 Ibid, p. 288. 
71 Ibid, emphasis added. 
72 Whereas the majority of members of the Institute generally agreed with Higgin's position on non-member state 
liability, others did not share this view. For opposing views, see ibid, M. Waelbroeck, “Response”, pp.322–324; 
K. Zemanek, “Response”, pp. 322–330; H. Schermers, “Response”, pp. 437–438; F. Mann, “Response”, pp. 365–
367. 
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participation in the decisions of the organization qua constituent elements of relevant 

organs?”73 Rapporteur Higgins’ own approach was that:  

At the international level this leads one into the area of dédoublement 
fonctionnel, the role of the members not being as individual states, but rather 
as members of the relevant decision-making organ. Nearly all international 
organizations with separate personality have a secretariat, and one or more 
organs on which all, or some, of the member states are represented. But if an 
international organization is really the creature of the states members, it will be 
an interstate enterprise without a volonté distincte. Where the organization has 
a volonté distincte the continuing role of states members qua organs should be 
regarded as neutral.74  

This was explained by the fact that if member state responsibility for participation in decision-

making were to be established, it would have to be argued that states would be held responsible 

only for the acts of some organs of the organisation (e.g. organs where these states are 

represented) but not of others (e.g. secretariat).75 This, according to Rapporteur Higgins, 

contradicts the perception of IOs as “an integral whole, and not interstate organs on the one 

hand and ‘real’ international organisations (i.e. secretariats) on the other”.76 

While some members of the Institute agreed with Higgins' approach, others argued in 

favour of member state responsibility in the decision-making process.77 For instance, Shihata 

asserted that by applying general rules on state responsibility an individual member state could 

be held responsible for the acts and omissions of its officials in the decision-making process 

when these officials clearly act as representatives of the state and not of the organisation.78 He 

subsequently clarified that  

in the situation … where each state acts in the organization through an official 
representative (e.g. at the UN), the state may conceivably be liable for its 
behaviour, if inconsistent with international law. However, the state cannot 
normally be liable for acts of the organization merely as a result of voting in 
favor of such acts in appropriate forums as long as such voting is a legally valid 
act under the organization’s charter. A state may be liable, however, if it causes 
or supports an action which is in violation of general international law or the 
organisation's charter. The basis of such liability would be the state’s fault, rather 

                                                
73 Ibid, p. 289 
74 Ibid, pp. 260–261.   
75 Ibid.  
76 Ibid. 
77 For members of the Institute who shared Higgin's position, see ibid, F. Seyersted, “Response”, p. 33; J. 
Crawford, “Response”, pp 333–334; M. Waelbroeck, “Response”, p. 323. 
78 Ibid, I. Shihata, “Response”, p. 291. 
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than the organisation’s own action.79  

In addition, he also submitted that another case of state responsibility would be when a 

particular state induces the organisation to act ultra vires.80 

Similarly, Seidl-Hohenveldern was of the opinion that the decision of a state 

representative in the organ of an organisation should be regarded as an act of his or her home 

state.81 Moreover, he submitted that in instances where an IO acts ultra vires, the member states 

which voted in favour of the decision which caused the organisation to act thus should be held 

directly responsible for the act.82 He further clarified that  

an act ultra vires will not entail the liability of the organization but render the 
member states having voted for such act, and them only, directly liable for the 
act concerned. Such liability would be joint and several, as without the ultra 
vires vote of each such member, the act, giving itself out to be an act of the 
organization, could not have been adopted.83 

Another member of the Institute, Zemanek, argued that  

a state participating in the decision-making of an international organisation may 
become internationally responsible for a decision if the latter is made by using 
the powers of the organ in question contrary to the provisions of the constituent 
instrument and if the decision can be attributed to the state concerned under the 
rules of State responsibility.84 

Furthermore, several members of the Institute contended more generally that it is possible to 

establish separate liability of a member state based on its own fault, irrespective of whether the 

organisation as a whole has committed a wrongful act.85 Eventually, this lead to the inclusion 

of a clause in the earlier draft resolutions of August 1993 and May 1994, which states that “any 

wrongful act by a state member of an international organization engages its own international 

responsibility but does not render it liable for the obligations of the organization to third 

parties”.86 Yet, as in their subsequent comments several members of the commission expressed 

                                                
79 Ibid, p. 312. 
80 Ibid, p. 426. 
81 I. Seidl-Hohenveldern, Collected Essays on International Investments and on International Organizations 
(Kluwer, 1998), p. 66. 
82 International Law Institute, “The Legal Consequences for Member States of the Non-fulfilment by International 
Organizations of their Obligations Towards Third Parties”, I. Seidl-Hohenveldern, “Response”, supra at note 26, 
p. 371. 
83 Ibid. 
84 Ibid, K. Zemanek, “Response”, p. 327. 
85 Ibid, see I. Shihata, “Response”; p. 291, C.F. Amerasinghe, “Response”; p. 354, F. Mann, “Response”, p. 365. 
86 Ibid, Draft Resolution, Part A, Article 7, August 1993, p. 422; Second Draft Resolution, Part A, Article 7, May 
1994, p. 430. 
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objections, the provision was subsequently eliminated and does not appear in the final version 

of the Institutes resolution.87 

To sum up, the final position adopted by the International Law Institute towards 

member state responsibility can be described as “organisation-centered”, as is clear from its 

emphasis on the independent legal personality and separate will of IOs, as well as concerns 

regarding their autonomy and effective functioning. As a consequence of this approach, 

member state responsibility in the decision-making process was precluded, with the position 

of members in an autonomous organisation described as merely “neutral” or, in other words, 

“not as individual states, but rather as members of the relevant decision-making organ”. 

Accordingly, the individual wills of member states qua sovereign states disappear behind the 

independent legal “façade” of the organisation, making it impossible to assess their individual 

actions from the standpoint of international law. The general position of the Institute — 

centered on the independent legal personality of an IO as precluding individual member state 

responsibility — subsequently came to prevail in international law and was also followed by 

the ILC in the DARIO, as will be demonstrated below. 

3 The International Law Association’s Work on the Accountability of 
International Organisations 

Another initiative that dealt with the problem of responsibility of IOs and their member states 

is the International Law Association project on the Accountability of International 

Organisations. The Working Committee to deal with this issue was created in May 1996 with 

the task to “consider what measures (legal, administrative or otherwise) should be adopted to 

ensure the accountability of public to their members and to third parties, and of members and 

third parties to such organisations”.88 Eight years of subsequent work culminated in the Final 

Report presented at the Berlin Conference in 2004.89 

The Committee decided that the best way to fulfil its practical “measure-oriented” 

mandate was to adopt the format of the so-called “Recommended Rules and Practices” (RRPs), 

followed by a set of commentaries. The RRPs present a set of “pragmatic and feasible” primary 

and secondary rules and guidelines designed to strengthen the accountability regime of IOs.90 

                                                
87 Ibid, I. Seidl-Hohenveldern, “Response”, p. 433; H. Schermers, “Response”, p. 438; F. Seyersted, “Response”, 
p. 331. 
88 ILA, Accountability of International Organisations, Final Report Berlin (2004), supra at note 9. 
89 Ibid. Earlier Reports were presented at the Taipei ILA Conference in 1998, at the London ILA Conference in 
2000 and at the New Delhi ILA Conference in 2004. 
90 Ibid, p. 6. 
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Accountability is briefly defined in the report as the duty to account for the exercise of power, 

which can take legal, political, administrative or financial forms.91 At the core of the 

Committee’s work are three “interrelated” and “mutually supportive” levels of accountability, 

around which the ILA report is structured.92 The first level relates to the possible forms of 

internal and external scrutiny and monitoring that IOs should be subject to, irrespective of 

potential and subsequent liability and/or responsibility issues.93 The second level, in turn, 

corresponds to tortious liability for injury, arising out of acts or omissions not involving a 

breach of international and/or institutional law, such as environmental damage as a result of 

lawful nuclear activities.94 The third level encompasses the issues of responsibility arising out 

of acts or omissions which constitute a breach of a rule of international and/or institutional law, 

as developed by the International Law Commission.95 

Each level of accountability contains principles that are relevant to states’ participation 

in the decision-making process in IOs. Starting with the first level of accountability, it mainly 

comprises a number of primary norms relating to good standards of behaviour for IOs.96 These 

include the principle of good governance; the principle of good faith; the principles of 

constitutionality and institutional balance between organs and agents of IO; the principle of 

supervision and control; the principle of stating the reasons for decisions or a particular course 

of action; the principle of procedural regularity; the principle of objectivity and impartiality; 

and the principle of due diligence.97 

Out of these principles, the principle of due diligence specifically refers to states in their 

capacity as members of IOs and vests them with an obligation to ensure the lawfulness of acts 

and decisions of the latter.98 The Committee further specifies that members “have a duty to 

exercise adequate supervision of the IO, i.e. to ensure that it is operating in a responsible 

manner so as to protect not only their own interests but also that of third parties”.99 More 

                                                
91 Ibid, p. 5. 
92 Ibid. 
93 Ibid, pp. 8–15. 
94 Ibid. 
95 Ibid. 
96 I. Dekker, “Accountability of International Organisations: An Evolving Legal Concept?” in J. Wouters, E. 
Brems, S. Smis and P. Schmitt (eds), Accountability for Human Rights Violations by International Organisations 
(Intersentia, 2010), 21, 27.  
97 ILA, Accountability of International Organisations, Final Report Berlin (2004), supra at note 9, pp. 8–15. The 
principle of good governance, in turn, comprises transparency in both decision-making and implementation of 
decisions, large degree of participation in the decision-making, access to information, well-functioning 
international civil service, good financial management and proper mechanisms for reporting and evaluation of 
international organisation's activities, see Ibid. 
98 Ibid, p. 15. 
99 Ibid, p. 18. 
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generally, the report underlines the “transparent” complex nature of IOs by stating that, despite 

their autonomy and independence, most of its RRPs “contain references to Member States, 

since IO-s are ultimately composed of Member States and decisions of IO-s are, in most cases, 

taken as a result of initiatives and proposals of individual Member States”.100 

Regarding the second and the third levels of accountability, the ILA report puts forward 

both primary and secondary rules for consideration. Primary RRPs deal with determining the 

law that is applicable to IOs in their dealings with other legal subjects, including member states, 

staff members, non-member states, other IOs, individuals and other private entities. In 

formulating these primary rules, the Committee stressed that international law is fully 

applicable to the activities of states undertaken in the framework of IOs.101 This is because, 

according to the jurisprudence of the ECtHR, which will be examined below, as well as textual 

authorities, delegation of powers to IOs does not permit states to “evade their obligations under 

customary law and general principles of law by creating an IO that would not be bound by the 

legal limits imposed upon its Member States”.102 The Committee additionally noted that, in 

cases where primary obligations require states to definitively ensure respect for certain norms 

of international humanitarian or human rights law, to fully comply with these obligations states 

should also secure the application of these norms in relation to the activities of the IOs of which 

they are members by exercising adequate supervision over them.103 The ILA clarifies that it is 

the “policy-making power vested in the plenary organs of IOs”, where all member states are 

represented, that allows them to comply with the above-mentioned obligations individually and 

collectively.104 Since membership in an IO “does not suspend or terminate the responsibility of 

any State for continuing compliance with rules of international law applicable to that State”, 

failure to comply with its obligations will engage member state responsibility, separately from 

the international responsibility of the organisation itself.105 

To sum up, the ILA report emphasises the prominent role played by member states in 

the institutional settings of an IO, notwithstanding the latter’s autonomous status. As a 

consequence, a number of recommendations are addressed directly to member states, which, 

in the Association’s opinion, retain their individual responsibility vis-à-vis obligations assumed 

by them under international law even when acting in the framework of IOs. 
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4 Case Law of the International Court of Justice: Application of the Interim 
Accord Of 13 September 1995 (the Former Yugoslav Republic of Macedonia 
v Greece) 

The Interim Accord case before the International Court of Justice (ICJ) is a prominent 

illustration of the claim that member states can incur responsibility in the context of the 

decision-making process in IOs.106 The case arose out of the long-standing dispute between 

Greece and the Former Yugoslav Republic of Macedonia (FYRM) over the latter’s official 

name “Macedonia”, which also refers to a region in the north of Greece.107 On this ground, 

Greece has repeatedly opposed the FYRM’s membership in several IOs, including the UN, the 

European Community and others.108 Urged by the UN Security Council to find an amicable 

solution to the problem “in the interest of the maintenance of peaceful and good-neighbourly 

relations in the region”, the two countries finally signed an agreement known as the Interim 

Accord in September 1995.109 In particular, Article 11(1) of the agreement provides that Greece 

will not object to Macedonia’s application for membership in IOs as long as the latter is referred 

to in such organisations as “the former Yugoslav Republic of Macedonia”, as recommended by 

UN Security Council Resolution 817 of 1993.110 While subsequent to the adoption of the 

agreement the FYRM was able to secure membership in a number of IOs, at the Bucharest 

Summit in April 2008, its application for membership in the North Atlantic Treaty Organization 

(NATO) was rejected. The official communiqué of the summit stated that the invitation to begin 

accession talks with the organisation would be issued “as soon as [a] mutually acceptable 

solution to the name issue has been reached”.111  

Following rejection of its candidacy, the FYRM brought a case against Greece for 

violation of Article 11(1) of the Interim Accord. Greece, in turn, claimed that the Court did not 

have jurisdiction over the dispute as the decision not to admit the FYRM in NATO was taken 

collectively and unanimously by all NATO members and not individually by Greece and should 

therefore be attributed to the organisation as a whole and not solely to the respondent.112 In 

addition, Greece invoked the Monetary Gold principle developed by the ICJ in its previous 
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case law, which provides that the Court should not exercise jurisdiction over a case in which 

“the legal interests of an absent third party form ‘the very subject matter’ of the jurisdiction”.113 

Accordingly, in the view of the respondent, the Court lacked jurisdiction in the current case as 

it could not adjudicate the dispute without pronouncing on the responsibility of NATO and its 

members, who were not parties to the case. Last but not least, Greece claimed that the Court’s 

judgment, even if decided in favour of the applicant, would be without effective application as 

it was incapable of changing the outcome of Macedonia’s application to NATO.114 

The Court rejected all the arguments of the respondent by completely disregarding the 

distinct legal personality and operational autonomy of NATO and focusing exclusively on 

Greece’s individual conduct within the organisation. More precisely, regarding the attribution 

issue the Court noted that the applicant’s claim was directed against the respondent’s behaviour, 

irrespective of the impact that it had on NATO’s collective decision to defer Macedonia’s 

membership in the organisation. In the ICJ’s words, the “issue before the Court is not whether 

NATO’s decision may be attributed to the Respondent, but rather whether the Respondent 

violated the Interim Accord as a result of its own conduct”.115 The Court additionally 

emphasised that the claim of the applicant was not directed at the conduct of the NATO or its 

member states but solely at Greece’s actions.116 In a similar vein, the Court asserted that the 

Monetary Gold principle invoked by Greece was not applicable in the current case as Greece's 

actions could be evaluated irrespective of NATO’s collective decision with the consequence 

that the rights and obligations of the organisation and its other members “do not form the 

subject-matter of the decision of the Court … nor would the assessment of their responsibility 

be a “prerequisite for the determination of the responsibility of the Respondent”.117 Regarding 

the alleged lack of practical effect of its judgment, the Court—after emphasising once again 

that the central issue of the dispute was not the NATO decision but respondent’s individual 

conduct—noted that the applicant did not seek to amend the decision when initiating the 

proceeding. Rather, it requested the Court to declare the breach by Greece of its obligations 

under the Interim Accord.118 Accordingly, the Court’s decision would not be without practical 

effect as it was capable of affecting the rights and obligations of the parties under the 
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agreement, which is still in force between them.119 In particular, the Court noted that since 

FYRM’s application for membership in NATO still stands, its decision regarding the 

application and interpretation of the Interim Accord may be applied by the parties when 

discussion of the issue of the applicant’s candidacy resumes.120 To sum up, the Court was 

clearly of the opinion that the conduct of Greek representatives in the decision-making process 

of NATO is a distinct act that should be attributed to Greece and can be distinguished from 

NATO’s collective decision.121 

After having declared the application admissible on this ground, the Court proceeded 

to the merits of the case, where it had to decide whether Greece’s conduct violated Article 11(1) 

of the Interim Accord. The main issue at the merits stage was the interpretation of Greece’s 

obligation “not to object” under the agreement, considering that NATO decisions on the 

admission of new members are adopted unanimously, without formal vote. In this light, Greece 

contended that the term “not to object” in Article 11(1) should be interpreted narrowly because 

it “imposes a limitation on a right to object that the Respondent would otherwise possess”.122 

In particular, it submitted that the clause only refers to a specific act of casting a negative vote 

or exercising veto against the FYRM’s admission to IOs.123 Hence, since there is no formal 

voting procedure at NATO and the decision was adopted unanimously, there is no way to 

determine whether a particular state “objected” to the FYRM’s membership.124 On the other 

hand, the applicant argued for a broader interpretation of the obligation not to object as 

encompassing any acts aimed at preventing consensus on its admission, such as informing other 

members of the organisation that the respondent will not allow the consensus to be reached.125 

The ICJ, once again, sided with the applicant, maintaining that there are no special rules of 

treaty interpretation that should be applicable in the current case only because, in respondent’s 

view, it limits the right that it would otherwise possess.126 More specifically, to this end, it ruled 

that there are no indications in the text of the Article 11(1) of the Interim Accord permitting the 

conclusion that the non-objection clause intended to apply only to IOs with formal voting 
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procedure.127 In addition, the Court once more emphasised that the “question before the Court 

is not whether the decision taken by NATO at the Bucharest Summit was due exclusively, 

principally, or marginally to the Respondent’s objection”.128 Based on this conclusion, the ICJ 

then went to examine whether Greece had indeed “objected” to the FYRM’s membership in 

NATO. In order to make this assessment, the Court analysed Greece’s diplomatic 

correspondence to other NATO members and third states in the period before and after the 

Bucharest Summit, as well as public statements of its Prime Minister and Minister of Foreign 

Affairs. It eventually concluded that  

they all clearly demonstrated that the Respondent made clear before, during and 
after the Bucharest Summit that the resolution of the difference over the name 
was the “decisive criterion” for the Respondent to accept the Applicant’s 
admission to NATO. The Respondent manifested its objection to the Applicant’s 
admission to NATO at the Bucharest Summit, citing the fact that the difference 
regarding the Applicant’s name remained unresolved.129  

Another relevant for our purposes issue raised by Greece in its defence is Article 22 of the 

Interim Accord, which provides that the treaty “does not infringe on the rights and duties 

resulting from bilateral or multilateral agreements already in force that the Parties have 

concluded with other States or international organisations”. Accordingly, in its view, even if 

Greece had objected to the FYRM’s membership in NATO, its conduct was justified under 

Article 22 because its prior obligations under the North Atlantic Treaty prevail over its 

obligations under the Interim Accord. In particular, Greece referred to its general duty of a 

NATO member “to engage actively and promptly in discussions of concern to the 

Organization”.130 Specifically, with regard to the admission of new members, it stressed that, 

in light of the fact that NATO is an organisation with limited membership, created with the 

specific purpose of collective defence, the implication of this duty is “to exercise plenary 

judgment in each membership decision” and, in particular, to “raise its concerns if it believes 

that an applicant does not fulfil the organization’s accession criteria”.131 The relevant 

membership criteria are outlined in the NATO Membership Action Plan adopted during the 

1999 Washington Summit and stipulate, inter alia, that the prospective members should “settle 

ethnic disputes or external territorial disputes including irredentist claims … by peaceful 
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means” and “to pursue good neighbourly relations”.132 Accordingly, Greece not only had the 

right but also the obligation to object to the FYRM’s membership in NATO to fulfil its 

obligations under the North Atlantic Treaty in good faith.  

The Court, once again, rejected Greece’s claim by refusing to engage with the 

institutional context, in which the decision was adopted. It ruled that there is no provision in 

the North Atlantic Treaty that imposed the duty on the respondent to object to the FYRM’s 

application, but merely a general right to assume a position on membership decision. Allowing 

Greece’s rights under previous treaties to trump its obligations under the Interim Accord would 

render the non-objection clause in Article 11(1) of the agreement meaningless and therefore, 

cannot be upheld.133 Of all the judges, only judge ad hoc Roucounas called for the assessment 

of the impact of the Court’s decisions on the operational autonomy of NATO. Siding with the 

respondent, it stressed that in the organisation with a limited membership, which was primarily 

created to conduct peacekeeping and security operations and guarantee collective defence of 

its members, new members cannot be admitted “unconditionally”.134 As a consequence, “all 

member States, without exception, have the right—the obligation even—to decide whether the 

candidate State meets the necessary conditions for its admission to the Organization”.135 He 

further noted that the judgment of the Court essentially obliged Greece 

to neutralize itself: to say nothing, to do nothing and to remain a spectator to the 
Applicant’s admission to and participation in international organization 
[thereby] denying the other members of the international organization to which 
the FYROM is seeking admission the right to be informed of the facts 
concerning the state of relations in terms of security and good-neighbourliness 
between their partner, Greece, a member State of the Organization since 1954, 
and the FYROM, a candidate State.136  

After dismissing additional justifications invoked by Greece related to the circumstances 

precluding wrongfulness of its conduct, the Court eventually found Greece in violation of the 

Interim Accord.137 As regards the remedies, the Court found the declaration attesting to the fact 
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that the respondent violated its obligations under Article 1(1) sufficient.138 The ICJ, however, 

refused to issue the declaration requiring Greece to refrain from violating its obligation not to 

object in the future, as the FYRM had requested. In doing so, the ICJ referred to its previous 

case law, according to which “there is no reason to suppose that a State whose act or conduct 

has been declared wrongful by the Court will repeat that act or conduct in the future, since its 

good faith must be presumed”.139  

To sum up, Interim Accord is an interesting example of the case where a member state 

was held responsible for its individual conduct in the context of the decision-making process 

in an IO. Despite widespread opinion to the contrary, the Court's approach in the current case 

shows that it is possible to separate member state’s individual conduct in decision-making from 

the collective decision adopted by the organisation as a whole, even in cases where decision-

making is based on consensus (i.e. where no formal voting takes place). The ICJ clearly treated 

Greece as a sovereign state, whose international law obligations apply to it even in institutional 

settings, behind the “corporate veil” of the organisation. Arguably, the fact that an individual 

state’s voting behaviour was explicitly regulated by an international treaty, made it easier for 

the Court to establish the breach of obligation on Greece’s behalf. On the other hand, the 

Court’s decision shows a complete disregard towards the operational autonomy of NATO and 

more specifically, the obligations of Greece to the larger membership of an IO of which it is 

part. Arguably, the ECtHR achieved a better balancing between the obligations under general 

international law and the constituent treaty of the organisation, as the next section will 

demonstrate. 

5 Case Law of the European Court of Human Rights 

The jurisprudence of ECtHR and its predecessor, the European Commission of Human Rights, 

largely confirms that member states retain their responsibility when they act in the framework 

of IO, including the decision-making process. 

The first occasion for the European Commission of Human Rights to pronounce on the 

responsibility of member states in the context of collective decision-making was the C.F.D.T 
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case.140 In C.F.D.T, a French trade union launched a complaint against the European 

Communities (EC)—or, alternatively, their member states—for not being proposed by the 

European Council as a candidate for appointment to the Consultative Committee attached to 

the High Authority of the European Coal and Steel Community. The Commission when 

considering the responsibility of the EC member states, held that 

an examination of the applicants complaints is also outside its jurisdiction 
ratione personae since these States by taking part in the decision of the Council 
of the European Communities had not in the circumstances of the instant case 
exercised their “jurisdiction” within the meaning of Article 1 of the 
Convention.141  

Thus, the Commission in the case rejected the possibility of holding individual member state 

responsible for its acts in the decision-making process. 

However, the Commission's approach in C.F.D.T has not been repeated in its subsequent 

case law and seem to have been reversed by the ECtHR in its landmark Matthews decision.142 

The Matthews case concerned the responsibility of the United Kingdom for exclusion of 

Gibraltar, its dependent territory, from the franchise for the European parliamentary elections 

by virtue of Annex II of the European Community Act Concerning the Election of the 

Representatives of the European Parliament by Direct Universal Suffrage of 1976. The 1976 

Act was adopted by EC foreign ministers, pursuant to Council decision 76/787 and had the 

status of a treaty in the Community legal order. The applicant, a British citizen residing in 

Gibraltar, argued that the United Kingdom remains responsible for the effects of the 1976 Act 

and the Council decision, which led to the breach of her right to free elections under Article 3 

of Protocol 1 to the ECHR.143 The United Kingdom, in turn, claimed that it did not have the 

“power of effective control” over the 1976 Act, because it was adopted multilaterally in the 

Community framework and could not be revoked or varied unilaterally by the United 

Kingdom.144  

Nevertheless, the Court—in contrast with C.F.D.T—rejected this claim and held the 

United Kingdom responsible for the consequences of its participation in the collective act 

adopted in the Community framework. In particular, the Court started by emphasising that the 
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“Convention is intended to guarantee rights that are not theoretical or illusory, but practical and 

effective”.145 It further added that since the legislative process in the European Parliament 

affects Gibraltar in the same manner as domestic legislature, the United Kingdom is under the 

obligation to secure the rights to free elections in Gibraltar also with regard to supranational 

elections to the Community organs.146 It then briefly discarded the fact that the United 

Kingdom did not effective control over the 1976 Act as irrelevant by explaining that the 

respondent’s “responsibility derives from its having entered into treaty commitments 

subsequent to the applicability of Article 3 of Protocol No. 1 to Gibraltar, namely the Maastricht 

Treaty taken together with its obligations under the Council Decision and the 1976 Act”.147 It 

eventually found the United Kingdom in breach of the above-mentioned provision. 

In their joint dissenting opinions Judges Freeland and Jungwiert described the Court’s 

approach of finding the United Kingdom responsible for the consequences of the decision 

adopted multilaterally as “incongruent” since 

at no subsequent time has it been possible for the United Kingdom unilaterally 
to secure the modification of the position so as to include Gibraltar within the 
franchise; and when such a modification would require the agreement of all the 
member States (including a member State in dispute with the United Kingdom 
about sovereignty over Gibraltar).148 

Indeed, as the two judges predicted, the implementation of the judgment proved difficult for 

the United Kingdom.149 It failed to secure consensus in the European Council on the 

amendment of the 1976 Act to allow for the enfranchisement of Gibraltar, due to objections of 

Spain, who has long-standing claims over the latter’s territory.150 After the United Kingdom 

proceeded with unilateral actions by introducing the necessary amendments to its own 

European Parliament Representation Act, Spain brought a claim against the United Kingdom 
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before the European Court of Justice (ECJ). In particular, Spain submitted that by extending 

the right to vote to persons who are not British nationals, the United Kingdom breached several 

provisions of the EC law regulating citizenship of the Union, as well as the 1976 Act.151 The 

Court dismissed Spain’s claim by ruling that the Community law allows member states to 

accord the right to vote and to stand as a candidate in the European Parliamentary elections not 

only to its own citizens but also to “certain persons who have close links to them”.152 

Throughout the judgment, it emphasised several times that the necessary amendments to the 

European Parliament Representation Act was made by the United Kingdom in compliance with 

the ECtHR’s ruling in Matthews and therefore, the respondent “cannot be criticised for 

adopting the legislation necessary for the holding of such elections under conditions equivalent, 

with the necessary changes, to those laid down by the legislation applicable in the United 

Kingdom”.153   

The position of the Court endorsing member state responsibility for the participation in 

the decision-making process was also confirmed in the Segi case.154 The case dealt with the 

complaint by the Basque organisation Segi, which was designated as an entity involved in the 

terrorist activities in two common positions adopted by the Council of the European Union, 

following which it was ordered to suspend its operations by Spanish authorities. The applicant 

directed its claim against fifteen members of the Council, arguing that such designation 

violated its right to a fair trial, in particular, the presumption of innocence; freedom of 

expression; freedom of assembly and association; right to an effective remedy; protection of 

property, all guaranteed by the ECHR. When pronouncing on the responsibility of EU member 

states for the common positions adopted by the Council in the area of Common Foreign and 

Security Policy, the ECtHR first noted that such decisions are intergovernmental in nature 

because they are taken by the member states representatives, following the procedure in which 

the opposition of a single member can prevent the decision from being adopted in cases of both 

qualified majority and unanimity.155 On this ground the Court concluded that “by taking part in 

their preparation and adoption each State engages its responsibility. That responsibility is 

assumed jointly by the States when they adopt a CFSP decision”.156 However, the Court did 
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not examine the responsibility of members as, eventually, the decision was declared 

inadmissible but on a different ground. The Court found that the applicants could not be 

considered directly affected by the EC common positions as they primarily dealt with the 

enhanced cooperation between member states in the anti-terrorism field and did not provide 

for the indictment or establishment of guilt of the listed entities and thus, could not lead to the 

violation of their rights complained thereof.157  

Moreover, such position is in conformity with the Court's general approach regarding 

the transfer of powers to IOs. The approach was first articulated by the European Commission 

on Human Rights in M. & Co. v Germany in 1990, where it noted that the Convention does not 

prohibit member state from transferring powers to IOs, as long as human rights receive 

“equivalent protection” to that provided under the Convention.158 Essentially, the ECtHR 

demands from contracting states the applicability of the Convention with regard to their 

activities in the framework of IOs, while at the same time exercising more lenient review of 

their actions, thereby deferring to the interests pursued in the framework of international 

cooperation. The doctrine has been applied by the Court in a handful of cases concerning 

member state responsibility, including Gasparini, which deals with state’s participation in the 

decision-making process and will be examined below.159 However, before turning to 

Gasparini, the analysis of Bosphorus case will be provided first.160 Although the case deals 

with member state responsibility for implementation of decisions of IOs rather than 

participation in the decision-making process, it contains the most comprehensive elaboration 

of the “equivalent protection” doctrine by the ECtHR and therefore, will be elaborated in detail 

below. 

The Bosphorus case arose out of the claim by a Turkish company, whose leased aircraft 

was impounded by Ireland in the implementation of the European Community (EC) regulation, 

which, in turn, was based upon the Security Council resolution imposing sanctions on the 

Federal Republic of Yugoslavia.161 The Court held that, irrespective of the fact that the action 
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was undertaken in compliance with the decision of  IO, it still fell within Ireland’s jurisdiction 

under Article 1 and triggered its responsibility under the Convention. The Court in this respect 

made it clear that contracting parties remain responsible under Article 1 of the ECHR for all 

acts and omissions of their organs, regardless of whether such actions were a consequence of 

the necessity to comply with international legal obligations. In the words of the ECtHR, Article 

1 «makes no distinction as to the type of rule or measure concerned and does not exclude any 

part of a Contracting party's “jurisdiction” from scrutiny under the Convention».162 The Court 

further emphasised that  

absolving Contracting States completely from their Convention responsibility 
in the areas covered by such a transfer would be incompatible, with the purpose 
and object of the Convention; the guarantees of the Convention could be limited 
or excluded at will, thereby depriving it of its peremptory character and 
undermining the practical and effective nature of its safeguards. The State is 
considered to retain Convention liability in respect of treaty commitments 
subsequent to the entry into force the Convention”.163  

At the same time, the Court also acknowledged the importance of international cooperation 

pursued through IOs and went on to hold that  

state action taken in compliance with such legal obligations is justified as long 
as the relevant organisation is considered to protect fundamental rights, as 
regards both the substantive guarantees offered and the mechanisms controlling 
their observance, in a manner which can be considered at least equivalent to that 
for which the Convention provides...If such equivalent protection is considered 
to be provided by the organisation, the presumption will be that a State has not 
departed from the requirements of the Convention when it does no more than 
implement legal obligations flowing from its membership of the 
organisation».164 

 However, such presumption of equivalence is not final and can be rebutted if in particular case 

the protection of the rights guaranteed by the Convention is considered to be «manifestly 

deficient».165 In this case, as the Court explained, “the interest of international cooperation 

would be outweighed by the Convention's role as a “constitutional instrument of European 

public order” in the field of human rights”.166 

With regard to the level of human rights protection which needs to be established within 
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the IOs, the Court specified that by “equivalent” it means “comparable” and not “identical”.167 

When examining whether the protection of fundamental rights within the European 

Community has reached that level, the ECtHR noted the special significance accorded to the 

Convention in the jurisprudence of the European Court of Justice (with regard to substantive 

guarantees) and various aspects of the ECJ competence, together with important role played 

by domestic courts in upholding human rights (with regard to mechanisms controlling human 

rights observance).168 On this basis, it concluded that the presumption of equivalence at the 

relevant time is applied to the human rights protection within the European Community and 

has not been rebutted because “there was no dysfunction of the mechanisms of control of the 

observance of Convention rights”.169 

In Gasparini, the Court followed the approach advanced in Bosphorus.170 The case 

concerned a labour dispute between NATO and its employee, who claimed that the fact that the 

procedure before the NATO Appeals Board was in violation of his right to fair trial under the 

Convention. In particular, the applicant pointed to two main shortcomings of the procedure: 

first, the fact that the Appeals Board does not hold its sessions in public and second, the 

partiality of its members, as a result of them being chosen by the North Atlantic Council, 

NATO’s main decision-making body. The claim was directed against Belgium as NATO's host 

state and Italy, his country of nationality, on the grounds that they had failed to ensure the 

creation of an internal dispute resolution mechanism at NATO that complied with the 

Convention requirements. Despite the fact that the claim concerned the design of an organ of 

an IO, the Court did not reject it straight away but, instead, invoked the Bosphorus principle 

and went to examine whether the NATO proceedings were manifestly deficient, to rebut the 

presumption of its compliance with the Convention.171 The Court acknowledged that  

in reality, it had to ascertain whether Italy and Belgium at the time they joined 
NATO and transferred to it some of their sovereign powers, had been in a 
position, in good faith, to determine that NATO’s internal dispute resolution 

                                                
167 Ibid. 
168 Ibid, paras. 159–165. 
169Ibid, paras. 165–166. 
170 Gasparini v Italy and Belgium, supra at note 159. As the decision was drafted in French, only the information 
note in English was consulted, see information note on the Court’s case-law No. 119, May 2009, available at 
https://hudoc.echr.coe.int/eng#{"itemid":["002–1517"]} (last accessed on 20 May 2018). 
171 The Court explained that such a “low” standard of scrutiny is due to the fact that NATO is an international 
organisation with separate legal personality, that is, moreover, not a party to the Convention. See ibid. See also 
T. Lock, claiming that the application of Bosphorus doctrine in Gasparini was not accurate as the Court skipped 
the first stage of the test assessing whether NATO provides for equivalent human rights protection in the first 
place. T. Lock, “Gasparini v Italy and Belgium” in C. Ryngaert, I. F. Dekker, R. A. Wessel, J. Wouters (eds), 
Judicial Decisions on the Law of International Organizations (Oxford University Press), 328, 331–332. 
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mechanism did not flagrantly breach the provisions of the Convention.172 

Even more precisely, this entailed an examination of whether the two states rightly approved 

the NATO Civilian Personnel Regulations, which outlined the procedure that should be 

followed by the NATO Appeals Board, in light of the Convention. In order to do so, the Court 

went on to analyse the relevant regulations and concluded that the private nature of the hearings 

does not undermine the fairness of the proceedings as a whole. In making its assessment, the 

Court paid particular attention, on the one hand, to the fact that most disputes were of civil law 

nature and the regulations allowed the employees to attend the proceedings and to be 

represented by a counsel (or another staff member), thereby upholding the minimum core of 

the fair trial guarantees.173 On the other hand, it noted that the “specific context of an 

organization such as NATO” necessitated its Appeals Board to make prompt and frequently 

confidential decisions.174 As regards the applicant’s second complaint regarding the partiality 

of the Appeals Board, the Court noted that the relevant NATO regulations require them to be 

external to the organisation and of “recognised” competence. In addition, the NATO 

regulations provide for the right of an employee to request a change in the composition of the 

Appeals Board on the grounds of their alleged partiality, which the applicant, however, did not 

exercise. In this light, the Court concluded that the  

two respondent States had rightly considered, at the time they approved 
the NATO Civilian Personnel Regulations and its annexes, through their 
permanent representatives on the North Atlantic Council, that the provisions 
governing the procedure before the Appeals Board guaranteed a fair hearing … 
[at the level] which was not “manifestly deficient” within the meaning given to 
that expression by the Bosphorus judgment, particularly in the specific context 
of an organisation such as NATO.175 

On this basis, the applicant’s claim was rejected.176 

                                                
172 Gasparini v Italy and Belgium, information note on the Court’s case-law No. 119, supra at note 170. 
173 Ibid. 
174 Ibid. 
175 Ibid. 
176 It should be noted that the Court was not always consistent in its criteria regarding the attribution of acts to 
member states or to international organisation for the admissibility purposes. For instance, in the widely 
commented upon Behrami and Saramati case the Court seemed to sacrifice the ECHR guarantees for the sake of 
effective functioning of the UN collective security system by somewhat artificially attributing the actions of the 
troop-contributing states for NATO/KFOR military operations in Kosovo to the Security Council and not to the 
respective member states. In the central paragraph of the judgment, the Court asserted that “since operations 
established by UNSC Resolutions under Chapter VII of the UN Charter are fundamental to the mission of the UN 
to secure international peace and security and since they rely for their effectiveness on support from member 
states, the Convention cannot be interpreted in a manner which would subject the acts and omissions of 
Contracting Parties which are covered by UNSC Resolutions and occur prior to or in the course of such missions, 
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To sum up, the ECtHR in its jurisprudence made it clear that it does not intend to 

absolve member states from responsibility for their actions taken in the framework of IOs, 

including the decision-making process, as illustrated by the Matthews, Segi, Gasparini cases. 

It should be emphasised that in all these cases, the Court treated the vote cast by member states’ 

representatives in IOs as individual conduct of the respective state, capable of triggering legal 

consequences on its own. At the same time, these cases demonstrate the Court’s awareness of 

other member states’ obligations at stake, in particular those flowing from their membership in 

IOs, as illustrated by the “equivalent protection” doctrine applied in Gasparini and other 

Bosphorus-based line of cases. Likewise, the competing obligations of the United Kingdom 

under EU law gained direct relevance in the Mathews case, as illustrated by dissenting opinions 

of Judged Freeland and Jungwiert and the judgments’ implementation stage.   

6 The International Covenant on Economic, Social and Cultural Rights and 
the Practice of the UN Committee on Economic, Social and Cultural Rights 

In contrast with its counterpart, the International Covenant on Civil and Political Rights, which 

is more tied to national borders, the International Covenant on Economic, Social and Cultural 

Rights (ICESCR) has a clearly international dimension. In fact, the latter does not specify 

territory or jurisdiction as the elements delimiting the scope and application of the treaty.177 

                                                
to the scrutiny of the Court”. Interestingly, at the same time the Court also observed that “this reasoning equally 
applies to voluntary acts of the respondent States such as the vote of a permanent member of the UNSC in favor 
of the relevant Chapter VII Resolution and the contribution of troops to the security mission”, thereby treating the 
vote of the permanent member as a distinct act attributable to a state and, in theory, capable of engaging its 
responsibility under the Convention. See Behrami and Behrami v France; Saramati v France, Germany and 
Norway, 2 May 2007, European Court of Human Rights, Application No. 71412/01, para. 149. In addition, while 
in the Court’s approach in Gasparini, the structural deficiencies in the NATO Appeals Board fell within member 
states’ jurisdiction within the meaning of Article 1 of the ECHR, in Boivin v 34 Member States of the Council of 
Europe—which concerned a labour dispute between Eurocontrol and its employee and the related decision of the 
ILO Administrative Tribunal—the Court declared the application inadmissible ratione personae on the basis of a 
lack of state involvement. See Boivin v 34 Member States of the Council of Europe, 9 September 2008,  European 
Court of Human Rights, Application No. 73250/01. The same approach was applied in another employment 
dispute, Connolly, regarding the impossibility of the applicant to respond to the opinion of the ECJ Advocate 
General. See Connolly v 15 Member States of the European Union, 9 December 2008, European Court of Human 
Rights, Application No. 73274/01. On the other hand, in the Kokkelvisserij case, the Court found that preliminary 
reference to the ECJ by the domestic court was sufficient to trigger responsibility of the State party. See 
Kokkelvisserij v the Netherlands, 20 January 2009, European Court of Human Rights, Application No. 13645/05. 
For an overview of the above-mentioned case law, see T. Lock, “Beyond Bosphorus: the European Court of 
Human Rights’ Case Law on the Responsibility of Member States of International Organizations under the 
European Convention on Human Rights”, 10(3) (2010) Human Rights Law Review 529; C. Ryngaert, “The 
European Court of Human Rights’ Approach to the responsibility of Member States in Connection with Acts of 
International Organizations”, 60(4) 2011 International and Comparative Law Quarterly 997, 1003. 
177 F. Coomans, “Some Remarks on the Extraterritorial Application of the International Covenant on Economic, 
Social and Cultural Rights” in F. Coomans, M. Kamminga (eds), Extraterritorial Application of Human Rights 
Treaties (Intersentia, 2004), 183, 185. 
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Article 2(1) of the ICESCR refers to the obligation of every State party 

to take steps, individually and through international assistance and co-
operation, especially economic and technical, to the maximum of its available 
resources, with a view to achieving progressively the full realization of the rights 
recognized in the present Covenant by all appropriate means, including 
particularly the adoption of legislative measures.178  

Thus, since international cooperation is a mandatory element in the realisation of the economic, 

social and cultural rights, it is implicit in all provisions in part III of the Covenant.179 In 

addition, it is made explicit in Article 11 which emphasises the importance of international 

cooperation specifically with regard to the right to food.180 In particular, Article 11(2) reiterates 

that “the States Parties to the present Covenant, recognizing the fundamental right of everyone 

to be free from hunger, shall take, individually and through international cooperation, the 

measures, including specific programmes” to ensure the full realisation of the above-mentioned 

right.181  

Moreover, Part IV of the ICESCR contains two other articles, which underline the 

importance of international action for the fulfilment of economic, social and cultural rights. 

Article 22 provides for the possibility for the UN Economic and Social Council to bring to the 

attention of any subsidiary organ or specialised agency of the UN dealing with provision of 

technical assistance any issue arising out of the reports submitted under the ICESCR, which 

“may assist such bodies in deciding, each within its field of competence, on the advisability of 

international measures likely to contribute to the effective progressive implementation of the ... 

Covenant”.182 Article 23, instead, refers to the possible means of achieving the realisation of 

the Covenant rights internationally, which may include, inter alia, conclusion of conventions, 

adoption of recommendations, provision of technical assistance and organization of 

                                                
178 The International Covenant on Economic, Social and Cultural Rights (1966), Article 2(1). On the drafting 
history of the provision, see S. Skogly, Beyond National Borders: States’ Human Rights Obligations in 
International Cooperation (Intersentia, 2006), pp. 84–87. On detailed textual analysis of the provision beyond the 
international assistance and cooperation element, see M. Sepulveda, The Nature of the Obligations under the 
International Covenant on Economic, Social and Cultural Rights (Intersentia, 2003), pp. 311–378.  
179 F. Coomans, supra at note 177, p. 205. 
180 ICESCR, Article 11. 
181 Ibid. On the drafting history of the provision and subsequent practice, see S. Skogly, Beyond National Borders, 
supra at note 178, pp. 89–93; S. Narula, “International Financial Institutions, Transnational Corporations and 
Duties of States” in M. Langford, W. Vandenhole, M. Scheinin, W. van Genugte (eds), Global Justice, State 
Duties (Cambridge University Press, 2012) 114, 126–127. 
182 ICESCR, Article 22. 
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consultation and study meetings”.183  

However, for a long time, there has been a debate on whether realisation of economic, 

social and cultural rights through international assistance and cooperation constitute mandatory 

obligations for the State parties to the Covenant. Yet, in 1990, the Committee on Economic, 

Social and Cultural Rights, emphasised in unequivocal terms that the above-mentioned 

obligations are, indeed, hard law obligations: 

in accordance with Articles 55 and 56 of the Charter of the United Nations, with 
well-established principles of international law, and with the provisions of the 
Covenant itself, international cooperation for development and thus for the 
realization of economic, social and cultural rights is an obligation of all States… 
It emphasizes that, in the absence of an active programme of international 
assistance and cooperation on the part of all those States that are in a position to 
undertake one, the full realization of economic, social and cultural rights will 
remain an unfulfilled aspiration in many countries.184  

In addition, the Committee also highlighted concrete extraterritorial obligations incumbent 

upon states parties under the Covenant in a number of the general comments relating to specific 

substantive rights, including on the right to adequate housing, the right to food, the right to 

education, the right to health, among others.185 Furthermore, in its guidelines on the form and 

contents of the reports to be submitted under Articles 16 and 17 of the Covenant, the Committee 

explicitly required the State parties to point out the role played by international assistance and 

cooperation in their actions directed at realisation of each of substantive rights contained in the 

Covenant.186 Pursuant to this, a number of states reported on the development assistance that 

                                                
183 Ibid, Article 23. For an overview of the provision, see S. Skogly, Beyond National Borders, supra at note 178, 
pp. 95–96. See also Article 15(4) of the ICESCR, which highlights the benefits of international cooperation in the 
scientific and cultural fields. 
184 UN Committee on Economic, Social and Cultural Rights, General Comment No. 3 (1990) “The Nature of 
States Parties’ Obligations (Art. 2, Para. 1, of the Covenant)”, E/1991/23, para. 14, emphasis added. For 
discussion, see M. Sepulveda, “Obligations of International Assistance and Cooperation in an Optional Protocol 
to the International Covenant on Economic, Social and Cultural Rights”, (2006) 24 Netherlands Quarterly of 
Human Rights 271, 275–278. 
185 UN Committee on Economic, Social and Cultural Rights, General Comment No. 4 (1991), “The Right to 
Adequate Housing (Art. 11 (1) of the Covenant)”, E/1999/23, para. 19; General Comment No. 12 (1999), “The 
Right to Adequate Food (Art. 11)”, E/C.12/1999/5, paras. 36–38; General Comment No. 13 (1999), The Right to 
Education (Art. 13 of the Covenant)”, E/C.12/1999/10; General Comment No. 14 (2000), “The Right to Highest 
Attainable Standards of Health (Art. 12)”, E/C. 12/2000/4, para. 39. For detailed analysis of all the above-
mentioned general comments, see S. Skogly, Beyond National Borders, supra at note 178, pp. 145–150; M. 
Sepulveda, The Nature of the Obligations, supra at note 178, p. 375. 
186 UN Committee on Economic, Social and Cultural Rights, Guidelines on Treaty-Specific Documents to Be 
Submitted by States Parties under Articles 16 and 17 of the International Covenant on Economic, Social and 
Cultural Rights (2009), E/C.12/2008/2, Annex, para. 9. See also M. Langford, F. Coomans, F. Gomez Isa, 
“Extraterritorial Duties in International Law” in M. Langford, W. Vandenhole, M. Scheinin, W. van Genugte 
(eds), Global Justice, State Duties (Cambridge University Press, 2012), 51, 106–107. 
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they provided and its impact the enjoyment of economic, social and cultural rights abroad.187 

Likewise, on numerous occasions, the Committee posed additional questions regarding states’ 

compliance with extraterritorial obligations under the Covenant during oral consideration of 

their reports submitted to the Committee.188  

Most importantly for our purposes, when addressing the extraterritorial obligations of 

States parties, the Committee emphasised that these obligations are also applicable to their acts 

as members of IOs. In particular, in a number of its general comments, it asserted that states 

parties are bound by their obligations with regard to economic, social and cultural rights when 

participating in the decision-making process in IOs. For instance, in the General Comment on 

international technical assistance measures the Committee stated that member states of 

international financial institutions (IFI) should “make a particular effort to ensure that the 

protection of the most basic economic, social and cultural rights is, to the maximum extent 

possible, built-in to programmes and policies designed to promote adjustment”.189 

Subsequently, in its General Comment on the right to health, the Committee went even further, 

imposing on IFI members an obligation of result, as opposed to the preceding obligation of 

conduct.190 It stated that “States parties have an obligation to ensure that their actions as 

members of IO take due account of the right to health”, particularly when “influencing the 

lending policies, credit agreements and international measures of these institutions”.191 Similar 

pronouncements are contained in the general comments on the right to work and the right to 

social security, where the Committee reminded the state members of IFIs that structural 

adjustment programmes adopted by the latter “should not interfere with their core 

obligations … and impact negatively” on the above-mentioned rights.192  

Besides, in the General Comment on the relationship between economic sanctions and 

                                                
187 UN Committee on Economic, Social and Cultural Rights, Concluding Observations Israel, E/1990/5/Add. 41, 
para. 11; Concluding Observations Japan, E/1990/6/Add. 21, para. 10, as cited in S. Skogly, Beyond National 
Borders, supra at note 178, pp. 151–153. 
188 UN Committee on Economic, Social and Cultural Rights, Concluding Observations Switzerland, 
E/C.12/1998/SR. 37, para. 27; Concluding Observations Ireland, E/C.12/1/Add.77, para. 38. For analysis, see 
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189 UN Committee on Economic, Social and Cultural Rights, General Comment No. 2 (1990), “International 
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economic, social and cultural rights, the Committee discussed in detail the obligations 

incumbent upon UN Security Council members. In doing so, it emphasised particularly that 

although it “does not in any way call into question the necessity for the imposition of 

sanctions”, since the overwhelming majority of the permanent and non-permanent members of 

the Council are parties to the ICESCR, they are bound, on the basis of Article 2(1), to “respect 

and take account of the relevant obligations” when deciding upon their imposition, 

maintenance or implementation.193  

As a consequence, three separate obligations are incumbent upon states acting as 

members of the Security Council or any other entity adopting sanctions. The first is to fully 

take into account economic, social and cultural rights when deciding on the design of a 

particular sanctions regime, in particular by creating a mechanism within the United Nations, 

which would monitor the impact of sanctions on the human rights of the targeted population.194 

Second, effective monitoring of sanctions is mandatory throughout the whole period that the 

measures are in force.195 Third, the Council members are under obligation “to take steps, 

individually and through international assistance and cooperation, especially economic and 

technical” in order to respond to any disproportionate suffering experienced by vulnerable 

groups within the targeted country”.196  

 Similarly, the fact that states are bound by their obligations under the ICESCR when 

participating in the decision-making process in IOs is also evident from the analysis of the 

reports and concluding observations of the Committee. To illustrate, in its consideration of the 

fourth period report of Germany on its implementation of the ICESCR, the Committee stated 

that it 

encourages the State party, as a member of international financial institutions, 
in particular [the] IMF and the World Bank, to do all it can to ensure that the 
policies and decisions of those organizations are in conformity with the 
obligations of States parties to the Covenant, in particular the obligations 
contained in article 2, paragraph 1, articles 11, 15, 22 and 23 concerning 
international assistance and cooperation.197   

                                                
193 UN Committee on Economic, Social and Cultural Rights, General Comment No. 8 (1997), “The Relationship 
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194 Ibid, para. 12. 
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197 UN Committee on Economic, Social and Cultural Rights, Concluding Observations Germany, E/2002/22, para. 
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Almost identical statements can be consistently found in the concluding observations on the 

periodic reports submitted by other developed countries that can exercise considerable 

influence in the decision-making process within IOs, including France, Italy, Belgium, Japan 

and others.198 Subsequently, in even more assertive terms, the Committee in another round of 

concluding observations asked Finland whether it had taken 

account of its international human rights obligations, such as those stemming 
from the Covenant, when it participated in the work of international 
organizations, and whether such obligations were borne in mind by its 
representatives in organizations such as the World Trade Organization.199  

Similarly, the Italian government was posed the following question by one of the Committee 

members: 

Italy’s representative in the World Bank, as was to be expected given the size of 
its economy, enjoyed a weighted vote that gave the country one of the largest 
votes in the organization. As well as representing Italy, he spoke on behalf of a 
cluster of other World Bank member countries, including Portugal, Greece, 
Malta and Albania, all of which, like Italy, had ratified the Covenant. He wished 
to know, therefore, whether the Italian Government took any steps to ensure that 
Italy’s representative in the World Bank took the Covenant into account in 
carrying out his responsibilities. The matter was especially pertinent when the 
World Bank was considering a loan or other programme in relation to a recipient 
State which had also ratified the Covenant.200  

In addition, the most recent version of the Committee’s Reporting Guidelines issued in 2008 

requires States parties to indicate in their reports if there are any  

mechanisms in place to ensure that a State party’s obligations under the 
Covenant are fully taken into account in its actions as a member of international 
organizations and international financial institutions, as well as when 
negotiating and ratifying international agreements, in order to ensure that 
economic, social and cultural rights, particularly of the most disadvantaged and 
marginalized groups, are not undermined.201  

                                                
198 UN Committee on Economic, Social and Cultural Rights, Concluding Observations France, E/2002/22, para. 
881; Concluding Observations Italy, E/2000/22, para. 126; Concluding Observations Belgium, E/2001/22, para. 
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However, the exact nature and scope of “international dimension” obligations of State parties 

under the Covenant remains unclear. This is mainly explained by the fact that—in the absence 

of complaint procedure under the ICESCR—there is no case law which could provide guidance 

on this question. In order to fill in this lacuna, a group of experts adopted the Maastricht 

Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural 

Rights which, although not binding, are aimed at clarifying the law in this area.202 One of the 

novelties of the Principles is the fact that the concept of jurisdiction, which previously was not 

explicit in the Covenant, was read into its provisions and employed as a central tool to define 

states’ extraterritorial obligations.203 To specify, Principle 9 provides for three situations in 

which extraterritorial obligations arise for a State party: (a) when it exercises authority or 

effective control; (b) when its acts or omissions affect the enjoyment of economic, social and 

cultural rights within or outside its territory; (c) “when the state acting separately or jointly, 

whether through its executive, legislative or judicial branches, is in a position to exercise 

decisive influence or to take measures to realize economic, social, and cultural rights 

extraterritorially, in accordance with international law”.204 The last basis for jurisdiction is 

intended to cover the realisation of economic, social and cultural rights through international 

assistance and cooperation.  

Most importantly, the document also contains Principle 15 on the obligations of states 

as members of IOs, which declares that  

as a member of an international organization, the State remains responsible for 
its own conduct in relation to its human rights obligations within its territory 
and extraterritorially. A State that transfers competences to, or participates in, an 
international organization must take all reasonable steps to ensure that the 
relevant organization acts consistently with the international human rights 
obligations of that State.205  

The commentary specifies that there are two instances when states can be held responsible for 

violation of economic, social and cultural rights as members of an IO: first, at the stage of 
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establishment or transfer of powers by states to an IO and second, during its lifespan, including 

the participation of a state in the decision-making process.206 The former ground for 

responsibility is largely based on the jurisprudence of the ECtHR analysed above, in particular 

on dicta in Matthews and Bosphorus, and in a similar vein requires member states establishing 

or joining  to ensure that the relevant organisation will exercise its powers in conformity with 

their pre-existing international obligations.207 As for the responsibility of member states in the 

context of decision-making, it is mainly inferred from the several General Comments of the 

Committee.  

Thus, the Committee’s general comments, together with its reports and concluding 

observations, indicate that State parties remain bound by the Covenant when they participate 

in the collective decision-making process within IOs. The same conclusion is reached in the 

Maastricht principles adopted by the human rights experts on the basis of the Committee’s 

practice. While the scope of member states’ obligations under the Covenant needs be further 

clarified, they at least should attempt to ensure the protection of economic, social and cultural 

rights in the decision-making procedure or, in other words, should disallow the adoption of any 

measure that may infringe on human rights. 208 

7 The ILC Draft Articles on Responsibility of International Organisations 

The Draft Articles on State Responsibility (DASR), adopted by the ILC in 2001, deliberately 

excluded the issue of responsibility of states for acts of  on the basis that doing so would raise 

“controversial substantive questions as to the functioning of international organizations and the 

relations between their members, questions which are better dealt with in the context of the law 

of international organisations”.209 Thus, around the same time, the Commission decided to 

include the topic of responsibility of  and their member states in its long-term programme of 

work as an area of international law, where codification was deemed desirable.210 The work 

officially began in 2003, following the adoption of the UN General Assembly Resolution 

55/152, with Giorgio Gaja being appointed as the Special Rapporteur.211 The Special 
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Rapporteur produced eight reports in the period between 2002 and 2011, which culminated in 

the expeditious adoption of the DARIO on the first reading in 2009 and subsequently on the 

second reading in 2011.212 

Having perceived it as “the logical and probably necessary counterpart of that of State 

responsibility”, the ILC closely modelled the DARIO on the DASR.213 In line with the 

conventional approach outlined above, the DARIO endorses the principle of independent legal 

responsibility of an IO for its own wrongful act as a consequence of its distinct personality.214 

Likewise, explicitly endorsing the policy concerns regarding efficient operation of  and the 

final conclusion reached by the International Law Institute, the DARIO states that mere 

membership in an IO does not entail responsibility of a state for a wrongful act by the 

organisation.215 Nevertheless, it also envisages several scenarios in which states may be 

responsible in connection with the conduct of an IO, including aid or assistance (Article 58); 

direction and control (Article 59); coercion (Article 60); circumvention of international 

obligations (Article 61); acceptance of responsibility (Article 62), which will be examined to 

understand whether they can also cover member states’ participation in the decision-making 

process.216 

The first three articles (Articles 58–60) were drawn directly from the DASR and 

correspond to its Articles 16–18, respectively. Accordingly, the scope of these articles is 

relatively established, although their practical application in the context of IOs remains unclear. 

                                                
212 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra at note 20. For the first 
reading of the Articles, see the Report of the International Law Commission on the Work of its Sixty-First Session, 
Official Records of the General Assembly, 61th Session, Supplement No. 10 (A/64/10 (2009). 
213 Report of the ILC on the Work of its Fifty-Second Session, supra at note 210, p. 299. 
214 Article 2(a) of the DARIO provides that the articles only apply to IOs possessing international legal personality, 
which, in turn, is referred to in the commentary to the provision as “a precondition of the international 
responsibility of that organization”, see Draft Articles on Responsibility of International Organizations, supra at 
note 8, Commentary to Article 2, para. 9. In addition, Article 3 incorporates the fundamental principle that, as any 
other subject of international law, “every internationally wrongful act of an international organization entails the 
international responsibility of that organization”, see Draft Articles on Responsibility of International 
Organizations, supra at note 11, Commentary to Article 2, Article 3. 
215 ILC, Special Rapporteur Giorgio Gaja, Fourth Report on Responsibility of International Organizations, 
Addendum, UN Doc A/CN.4/564/Add.2 (20 April 2006), paras. 89, 90 and 94; ILC, Draft Articles on 
Responsibility of International Organizations, supra at note 11, Commentary to Article 62, para. 2. 
216 Moreover, Article 40 of DARIO suggests that member states “shall take all the appropriate measures that may 
be required by the rules of the organization in order to enable the organization to fulfil its obligations”. This 
provision was considered by some scholars as a form of indirect member state responsibility, despite the fact that 
the commentaries to DARIO were careful to stress that this obligation does not exist as a matter of general 
international law but only when rules of organisation provide so. On this, see P. Palchetti, “Exploring Alternative 
Routes: The Obligation of Members To Enable the Organization to Make Reparation” in M. Ragazzi (ed), 
Responsibility of International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff, 2013), 
303. In addition, Chapter IV of Part Two of the DARIO envisages mirror provisions dealing with responsibility 
of IOs in connection with the act of state, see Articles 14–17. For analysis of both set of articles adopted on the 
first reading, see the literature cited supra at note 35. 
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Despite the views expressed by some scholars that participation of a member state in the 

decision-making process can in certain circumstances give rise to aid or assistance or direction 

and control, the ILC seems to reject this possibility.217 In particular, the commentary specifies 

that a state which may be held responsible under Articles 58 and 59 may or may not be a 

member of the organisation, explaining that the type of conduct which triggers the 

responsibility of the state would generally fall “outside the realm of normal relations between 

international organisation and the member states of those organisations”.218 In fact, the 

commentary to these articles expressly states that participation of a state in the decision-making 

process within the organisation in accordance with its pertinent rules as such will not trigger 

responsibility of states under these provisions even though “the possibility that aid or assistance 

could result from conduct taken by the state within the framework of the organization cannot 

be totally excluded”.219 The latter instance, according to the ILC, amounts to a so-called 

“borderline case” where an assessment of the conduct of a state as constituting aid or assistance 

will likely to depend on such criteria as the size of the membership of IO or the nature of state’s 

involvement.220  

In general, the ILC seems to construe the scope of application of the two provisions 

narrowly, confining the notions of “aid or assistance” and “direction or control” to the meaning 

prescribed to them in the DASR. Thus, by analogy with corresponding Article 16 of the DASR, 

aid or assistance by a state to an IO seems to be understood by the ILC as knowingly providing 

facility to the commission of a wrongful act or financing the wrongful activity of the 

organisation.221 From this perspective, the most likely scenario of aid and assistance given by 

a state to IO will be a state sponsoring an activity of IO, which results in human rights 

violations, with the knowledge of the circumstances surrounding the conduct.222 As for the 

direction and control, the former is defined in the DASR as not a “mere incitement or 

suggestion” but rather as an “actual direction of an operative kind” whereas control is 

ascertained as “domination over the commission of wrongful conduct and not simply the 

                                                
217 J. D'Aspremont, “Abuse of the Legal Personality of International Organizations and the Responsibility of 
Member States”, 3 (2007) International Organizations Law Review 91.  
218 P. Kuijper, supra at note 36, p. 26. 
219 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Article 
59, para. 4. 
220 Ibid. 
221 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra at note 20, 
Commentary to Article 16, para. 1. For comprehensive analysis of aid and assistance, see J. Crawford, State 
Responsibility: The General Part (Cambridge University Press, 2013), pp. 399–412. 
222 C. Ryngaert, H. Buchanan, “Member State Responsibility for the Acts of International Organizations”, (2011)    
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exercise of oversight”.223 In practical terms this provision may have relevance in the framework 

of peacekeeping missions and humanitarian operations involving both states and IOs.224 In 

addition, both provisions require two conditions to trigger state responsibility: (1) that the state 

does so with knowledge of the circumstances of the internationally wrongful act; (2) the act 

would be internationally wrongful if committed by that state.225 

As for the third scenario of state responsibility in connection with an act of an IO, 

coercion, as envisaged in Article 60 the commentary specifies that it is highly unlikely that 

coercion will arise from an act of a state member that accords with the rules of the 

organisation.226 This is because coercion, as specified in Article 18 of DASR, should be of 

sufficient intensity to leave no effective choice to the organisation but to comply with the 

wishes of the coercing state.227 Coercion in the present context seems to be generally associated 

with instances of economic pressure, where a member state threatens to withdraw its 

contribution to the budget of IO, attempting to force the latter to commit an internationally 

wrongful act.228 

In contrast with Articles 58–60, Articles 61 and 62 of the DARIO do not have analogues 

in DASR. However, whereas Article 62 on the acceptance of responsibility by a member state 

for an act of an IO has been the least controversial ground for holding a state responsible, the 

opposite is true for Article 61, which has been the subject of intensive debate and numerous 

amendments.229 To clarify, Article 61 of the DARIO provides for responsibility of a state when 

the former circumvents its international obligations by causing the organisation to commit an 

act, which, had it been committed by the state, would have constituted a breach of its 

obligations.230 In essence, the provision seeks to progressively develop a general rule on 

responsibility of a member state on the grounds of circumventing one of its international 

obligations when it “avails itself of the separate legal personality of an international 

                                                
223 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra at note 20, 
Commentary to Article 17, para. 7. For comprehensive analysis, see J. Crawford, supra at note 221, pp. 412–419 
224 P. Kuijper, supra at note 36, p. 24. 
225 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra at note 20, 
Commentary to Articles 58 and 59. 
226 ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra at note 51, 
Commentary to Article 60, para. 3. For comprehensive analysis, see J. Crawford, supra at note 221, pp. 419–422 
227 J. D'Aspremont, supra at note 217, p. 100. 
228 Ibid. 
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organization of which it is a member”.231  

Yet, the conditions under which such a circumvention of obligations would take place 

remain uncertain. It is clear that the kind of state conduct that would trigger the application of 

Article 61 is of the type that would normally take place in the framework of an IO. However, 

at the same time, the current version of the article does not provide for the responsibility of 

member state on the basis of membership alone; nor is participation in decision-making in 

accordance with the rules of organisation sufficient. In fact, the threshold for finding a state 

responsible is considerably high, as the commentary states that the term “circumvention” 

implies the existence of intent to avoid compliance with an international obligation thereby 

excluding from the scope of the provision the “unwitting result of the member State’s 

conduct”.232 Moreover, three other conditions for application of the provision are set: (1) the 

relevant IO has competence in relation to the subject matter of the international obligation of 

the state; (2) there is a significant link between the conduct of the state and that of the IO so 

the act of the latter should be caused by the state; (3) an act that would constitute a breach of 

the obligation has to be committed.233 

Interestingly, the high threshold adopted by the ILC regarding member state 

responsibility differs considerably from the more relaxed standard present in the jurisprudence 

of the ECtHR, as was outlined above. The first version of Article 61, initially numbered as 

Draft Article 28, contained conditions of state responsibility similar to the ones advocated by 

the ECtHR. To be more precise, Article 28 provided for responsibility of a member state in the 

case where it circumvents one of its international obligations by providing the organisation 

with competence in relation to that obligation.234 When introducing Draft Article 28 in the UN 

General Assembly Sixth Committee, the ILC Chairman specified that “it was not necessary for 

the act to have been caused by the member state, but, if such was the case, the state would incur 

responsibility not only under draft article 26 but also draft articles 25, 26 or 27”.235 Thus, the 

article seemed to establish a regime of the “strict liability” for member states which would 

incur responsibility irrespective of whether they have prompted the organisation to act or not.236  

                                                
231 Ibid, para. 1. 
232 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Article 
61, para. 2. 
233 Ibid, paras. 6–8. 
234 ILC, Responsibility of International Organizations: Addendum: Titles and Texts of Draft Articles 25 to 30 
adopted by the Drafting Committee on 19 July 2006, (A/CN.4/L.687/Add.1). 
235 UN General Assembly Sixth Committee, Sixty-First Session, Summary Record of the Thirteen Meeting, 27 
October 2006 (A/C.6/61/SR.13), para. 18, as cited in O. Murray, supra at note 10, p. 314. 
236 O. Murray, supra at note 10, p. 314. 
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Moreover, according to the ILC, the application of Article 28 would not require a 

specific intent on the part of a member state to circumvent its international obligation even 

though it excluded situations where the act of the organisation was “an unintended consequence 

of the attribution of competence”.237 Therefore, in the absence of causation between the 

conduct of member states and the act of the organisation, as well as the subjective requirement 

of intent, circumvention would have covered a broad number of situations. The meaning of 

circumvention, thus, appeared to be confined to the difference between substantial obligations 

of member states and those of the organisation implying a general responsibility of member 

states for the acts of the organisation where such difference exists.238 

Pursuant to the deliberations in the Sixth Committee, Draft Article 28 was subsequently 

amended.239 The second version of the article, renumbered as Article 60, narrowed down the 

potential scope of its application. To be more precise, the article provided for the responsibility 

of a state member of an IO where it “seeks to avoid complying with one of its own international 

obligations by taking advantage of the fact that organisation has competence in relation to the 

subject matter of that obligation, thereby prompting the organisation to commit an act”.240 As 

clear from the wording of the provision, the article evolved to comprise two novel conditions 

for member state responsibility which were not present in the previous version.  

The first condition was that an act of the organisation should be “prompted” by a 

member state, thus suggesting the presence of a significant link between the conduct of the 

member state seeking to avoid compliance and the act of the organisation.241 The term 

“prompt” in the wording of the article seems to imply that the conduct of a member state should 

go beyond mere voting in favour of a certain decision. A state seems to be required to at least 

actively push for the adoption of the decision within the organisation which, in turn, 

presupposes a significant degree of control or influence of this state in the collective decision-

making process.242 The second condition for member state responsibility is the presence of 

some measure of intent, which is implied in the phrase “seeking to avoid compliance”. This 

requirement, as explained in the commentary, is meant to exclude the international 

                                                
237 UN General Assembly Sixth Committee, Sixty-First Session, Summary Record of the Thirteen Meeting, supra 
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238 E. Paasivirta, supra at note 36, p. 52.   
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responsibility for a state when the wrongful act of the organisation is “an unwitting result of 

prompting a competent organisation to commit an act”.243 No specific intent on the part of a 

state, however, needs to be proved, as it could be inferred from the circumstances.244 Thus, 

given these two requirements, the article in the second reading would apply to a much narrower 

range of scenarios “bordering with an abuse of rights situations”.245  

The scope of Article 60 is considerably similar to its current version, Article 61, despite 

the fact that the wording has slightly changed. The phrase “seeks to avoid compliance” was 

replaced with “circumvents” and the verb “prompting” was changed to “causing”.246 As 

specified above, the Article also requires the existence of some degree of intent which is 

implied in the notion of “circumvention” and will be inferred from the circumstances.247 In 

addition, there should be a significant link between the conduct of the state and that of the IO 

so the act of the latter should be caused by the state.248 

To sum up, it appears from the analysis of the Draft Articles that normal participation 

of member states in the decision-making process of IO as such is not addressed in DARIO, 

with the exception of Article 61, which covers a narrow set of circumstances, where a member 

state actively prompts the organisation to act with a view to avoid complying with its 

international obligations. However, at the same time, the commentary to Article 58 and 59 

specifies that although mere participation in decision-making in an IO does not, as such, trigger 

the responsibility of a state under these provisions, this does not mean that 

 the State would then be free to ignore its international obligations. These 
obligations may well encompass the conduct of a State when it acts within an 
international organization. Should a breach of an international obligation be 
committed by a State in this capacity, the State would not incur international 
responsibility under the present article, but rather under the articles on the 
responsibility of States for internationally wrongful acts.249 

Interestingly, an example of the conduct of a state that would entail its responsibility in 

accordance with DASR within the framework of the organisation, as provided by the ILC 
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245 Ibid, p. 60. 
246 O. Murray, supra at note 10, p. 325. 
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248 Ibid. 
249 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Article 
59, para. 5, emphasis added. 



 

 

59 

Drafting Committee, is an instance where a state votes within the organisation in favour of the 

commission of an act which amounts to genocide.250 However, the ILC did not provide any 

further clarifications in this regard. While the applicability of the state responsibility 

framework to state conduct in the decision-making process was proposed by several 

commentators, it appears unlikely since, in accordance with Article 1, the DARIO is supposed 

to apply to both the responsibility of IOs and the responsibility of states in connection with acts 

of an IO.251 Thus, the implications of this commentary for the scope of the application of the 

DARIO remain unclear.  

To conclude, the analysis of several provisions of the DARIO providing for member 

state responsibility demonstrates that individual member state responsibility for normal 

participation in the decision-making process is not covered therein. However, at the same time, 

it appears that in the member state responsibility regime established by DARIO, the ICJ and 

the Committee on Economic, Social and Cultural Rights—similar to the ECtHR—strive to 

prevent the circumvention of international obligations by states when they act through IOs. 

Such intention of the drafters is explicit in the inclusion of novel Article 61 which, although 

somewhat limited in its scope of application, provides for the responsibility of a state when it 

avoids complying with its international obligations by prompting the organisation to act. 

Moreover, on the same grounds, the DARIO includes controversial commentary providing for 

the possibility of holding a member state responsible for its own conduct in the framework of 

IO in accordance with the DASR, even though it puts into question the scope of the application 

of the DARIO intended by its drafters. 

However, it should be noted that the DARIO’s authority as establishing existing law on 

the matter is contested, especially in comparison to its counterpart, the DASR. In fact, the 

DARIO have provoked mix reactions among states, IOs, scholars and practitioners. While 

some welcomed the Articles as a satisfactory attempt to devise a set of rules in response to a 

pressing issue of international law, others voiced multiple concerns over the approach taken by 

the Commission.252 In particular, the DARIO were mainly criticised due to the limited practice 

                                                
250 Statement of the Chairman of the Drafting Committee, 3 June 2011, available at 
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and ambiguity of law in the area, which, in view of many, made the topic unready for 

codification.253 Indeed, as acknowledged by the ILC itself, lack of practice and ambiguity of 

law regarding responsibility of  and their member states presented the main stumbling block in 

the DARIO’s work: 

[S]everal of the present draft articles are based on limited practice moves the 
border between codification and progressive development in the direction of the 
latter ... It may occur that a provision in the articles on State responsibility could 
be regarded as representing codification, while the corresponding provision on 
the responsibility of international organizations is more in the nature of 
progressive development.254 

In addition, it is worth noting that the General Assembly simply took note of the DARIO and 

recommended them to the attention of states and  “without prejudice to the question of their 

future adoption or other appropriate action”.255 As rightly pointed out by the ILC, the ultimate 

authority of the Articles will depend on their subsequent reception by states and IOs.256 

However, as things currently stand, it will take a long time for the DARIO to reach the same 

level of authority currently enjoyed by the DASR. In the meantime, the rules regulating 

member state responsibility, including the decision-making process, need further clarification. 

Conclusion 

Despite the common assumption to the contrary, this chapter has argued that individual 

responsibility of member states for their own conduct in the collective decision-making process 

within IOs is acknowledged in international legal practice. To reiterate, this position is evident 
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in the jurisprudence of the ECtHR, specifically in the Matthews, Segi and Gasparini cases, 

which incorporate the principle that member states retain their obligations under the 

Convention even after they have transferred powers to IOs. In turn, the Interim Accord case 

before the ICJ proves that individual member state responsibility in decision-making is not 

confined to the field of human rights but is also present in general international law. Notably, 

in all the above-mentioned cases, the Court was able to identify relevant individual conduct of 

the responsible state in the collective decision-making process, as consisting of the vote or 

assumption of specific position by its representative and assessed this conduct for its 

compliance with international law. In the same vein, but in a somewhat “softer” manner, the 

UN Committee on Economic, Social and Cultural Rights directly called upon the States parties 

to the Covenant to take due account of economic, social and cultural rights when participating 

in the adoption of decisions in IOs. Likewise, this rationale is made implicit in the DARIO, as 

evidenced by the inclusion of novel Article 61 prohibiting the circumvention of international 

obligations of states, albeit in somewhat narrow circumstances. 

At the same time, international legal practice analysed above also points at the 

importance of the larger institutional framework, including obligations incumbent upon states 

in their capacity of members of IOs under the latter’s constituent treaties. To recapitulate, in 

Bosphorus and Gasparini, the ECtHR, although defending the applicability of the Convention 

to the actions of member states in institutional settings, also duly acknowledged the prominence 

of obligations flowing from states’ membership in IOs. As a result, the Court held that it would 

only review the relevant member states acts in cases where the human rights protection in the 

organisation in question is considered to be “manifestly deficient”. Similarly, the issue of 

competing United Kingdom obligations under EU law was raised during the implementation 

stage of the judgment in the Matthews case, when Spain decided to sue the United Kingdom 

before the ECJ for violation of the EC law on the citizenship. In addition, the UN Committee 

on Economic, Social and Cultural Rights, arguably, phrased obligations incumbent upon States 

parties merely as the obligations of “best endeavours” to ensure the protection of the Covenant 

rights in the decisions of IFIs and the Security Council because it was aware of important 

institutional constraints faced by member states within these organisations. Last but not least, 

the obligation of Greece as a NATO member under the North Atlantic Treaty to make it known 

to the rest of the members that a prospective member does not fulfil the organisation’s accession 

criteria was raised by Greece before the ICJ in the Interim Accord case. Although the majority 

of the Court did not side with the respondent regarding the existence of such duty, it was 
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endorsed in the dissenting opinion of Judge ad hoc Roucounas. 

While the general idea of these pronouncements, establishing that states should take 

into account their obligations assumed under other regimes in international law when acting in 

IOs, is clear, the exact nature of such member state responsibility is far from settled. More 

precisely, it is still not clear what exactly the member states are required to do when they vote 

and deliberate in IOs, especially in the light of the multiplicity of the obligations assumed by 

them. As outlined above, the “official” member state responsibility regime codified by the ILC 

in the DARIO, including the novel Article 61, does not accommodate individual member states 

responsibility for their normal participation in the decision-making process. As outlined above, 

the DARIO essentially adopts the organisation-centered approach, which denies a prominent 

role of member states in their capacity of as sovereign states endowed with international legal 

obligations behind the façade of the organisation. Likewise, the notion of plurality of 

obligations simultaneously incumbent upon member states is alien to the ILC responsibility 

regime, which provides for legal consequences of the breach of one single obligation at a time, 

without taking into account their interconnectedness. Against this background, the next two 

chapters will aim to conceptualise this practice beyond the conventional ILC responsibility 

regime, with the ultimate aim of clarifying what responsibility in decision-making actually 

entails. 
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CHAPTER 2 

 

INTERNATIONAL ORGANISATIONS AS “TRANSPARENT” LEGAL 

ACTORS AND MEMBER STATES’ DÉDOUBLEMENT FONCTIONNEL 

Introduction 

As demonstrated in the previous chapter, following the International Tin Council litigation and the 

influential work of the Institut de Droit International, the independent legal personality of IO became 

the main point of reference in the member state responsibility debate, both in the DARIO and in legal 

scholarship more generally. To reiterate, the logic of the argument is the following. Since the ICJ’s 

Advisory Opinion in Reparations for Injuries, it is widely acknowledged that IOs are independent 

subjects of international law, capable of possessing their own rights and duties.257 A corollary of 

distinct personality, therefore, is responsibility of the IO for its own decisions, as opposed to the 

collective responsibility of its member states.258 It should be noted that while preclusion of member 

state responsibility on the basis of the organisation’s separate personality was originally endorsed to 

deny member states responsibility for the acts of the organisation in the strict sense, it also became 

employed to resist assessment of member states’ individual conduct in institutional settings for their 

compliance with international law. As outlined above, this conventional position is clearly articulated 

in the statement of Rapporteur Higgins in her preliminary report to the International Law Institute: 

At the international level this leads one into the area of dédoublement fonctionnel, the 
role of the members not being as individual states, but rather as members of the 
relevant decision-making organ ... Where the organisation has a volonté distincte the 
continuing role of states members qua organs should be regarded as neutral as regards 
the issue of members’ liability for the acts of the international organisation.259 

Thus, the resulting image of international organisation which emerges from this approach is one of 

an indivisible closed subject, whose member states are invisible to international law behind the 

“corporate veil” of the organisation. To put it differently, member states are no longer perceived in 

their capacity as sovereign states, subject to international law, but merely as a part of the 
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organisation’s organ, subsumed by the corporate will.  As a result, this “loss of subjecthood” in 

institutional settings precludes inquiry into states’ individual actions within the organisation, making 

it impossible to endow them with responsibility for their wrongful conduct. 

Against this background, this chapter will address the perceived inconsistency between the 

legal personality and autonomy of IO, on the one hand, and independent member state responsibility 

in the decision-making process, on the other. To this end, the first section will illustrate how, because 

of the emphasis of the ILC on the independent legal personality of , the latter became conceived as 

closed unitary actors in the law of international responsibility, similar to states. As a consequence of 

this approach, both the autonomy of organisation from its member states (“political autonomy” or 

“separate will”) and the autonomy of its internal legal order from general international law 

(“institutional autonomy”) became presented as a “zero-sum game” in favour of the organisation and 

hence, incompatible with member state responsibility. However, as the second section will argue, the 

analysis of the member state responsibility practice in Chapter 1 demonstrates that IOs, on the 

contrary, are more accurately conceptualised as “transparent” legal entities, whose member states and 

internal legal orders remain visible behind the “corporate veil”. Accordingly, the position of member 

states in plenary and executive organs of IOs should be understood as undergoing constant “role 

splitting”, as they simultaneously act as sovereign states, subject to general international law, and 

constituent elements of the organs of an IO, conditioned by its internal legal order. 

1 International Organisations as Closed Unitary Actors in the Law of International 
Responsibility 

As widely known, it is in its landmark Advisory Opinion in Reparation for Injuries of 1949 that the 

ICJ proclaimed the principle of independent legal personality of IOs. To briefly summarise, the case 

arose out the request of the General Assembly for an advisory opinion concerning the capacity of the 

UN to bring a legal claim for the damage incurred to its agent in course of performance of his duties. 

In order to pronounce on this issue, the Court had to ascertain first whether the organisation has legal 

personality, or in other words, is capable of possessing international rights and duties, which it 

answered in the affirmative.260 In its reasoning, the ICJ mentioned several elements which may have 

been decisive in establishing legal personality.261 First of all, the Court stressed that, in order to 
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seems to settle for the “presumptive approach”, which represents the combination of both objective and subjective 



 65 

achieve all the objectives provided for the UN in the Charter, the attribution of legal personality to 

the organisation was indispensable.262 Second, it went on to survey the relevant provisions of the 

Charter to demonstrate that the founding members did not intend the UN to be merely a centre for 

harmonisation of actions between its members but an independent entity. More specifically, here the 

Court emphasised the power of the organisation to issue decisions of binding and recommendatory 

nature through the Security Council and the General Assembly respectively; the capacity of the 

organisation to conclude agreements with its members and to enjoy legal capacity, privileges and 

immunities in the territories of member states; its important tasks in the field of maintenance of 

international peace and security and in facilitating international cooperation among the nations.263 

Last but not least, the ICJ paid attention to the subsequent institutional practice of international 

community towards the organisation, specifically the conclusion of international agreements with 

states which “has confirmed this character of the Organization, which occupies a position in certain 

respects in detachment from its Members”.264 On the basis of all these criteria, the Court concluded: 

In the opinion of the Court, the Organization was intended to exercise and enjoy, and 
is in fact exercising and enjoying, functions and rights which can only be explained on 
the basis of the possession of a large measure of international personality and the 
capacity to operate upon an international plane. It is at present the supreme type of 
international organization, and it could not carry out the intentions of its founders if it 
was devoid of international personality.265 

Although the ICJ in Reparation for Injuries never directly addressed the consequences of breach of 

obligations by IOs, it is nonetheless traditionally inferred from the case that since  are international 

legal subjects in their own right, they should bear exclusive responsibility for their own wrongful 

acts.266 Likewise, as illustrated in Chapter 1, this approach was also followed in the DARIO, which 

explicitly provided that international legal personality is “a precondition of the international 

responsibility of that organization”.267 In addition, Article 3 of the DARIO incorporates the 

fundamental principle that, as with any other subject of international law, “every internationally 

wrongful act of an international organization entails the international responsibility of that 

                                                
approaches. This approach stipulates that legal personality is still derivative but is presumed to exist when an organisation 
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264 Ibid, p. 179. J. Alvarez, International Organizations as Law-Makers (Oxford University Press, 2005), p. 9. 
265 Reparation for Injuries Suffered in the Service of the United Nations, supra at note 257, p. 179. 
266 K. Daugirdas, “Reputation and the Responsibility of International Organizations”, (2015) 25(4) European Journal of 
International Law 991, 995. 
267 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Art 2, para. 9. 
For analysis, refer to Chapter 1, Section 7. 
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organization”.268  

Such emphasis on the independent legal personality of IOs as their key characteristic had far-

reaching consequences for conceptualisation of these entities in the ILC responsibility framework. In 

particular, the underlying premise behind the Commission’s approach was that since both states and 

IOs are international legal persons, they can be brought under the same legal framework.269 As a 

result, the DARIO was closely modelled on the law of state responsibility, as a result of which IOs in 

many respects became equated to states.270 

The ILC’s decision to adopt the DASR as the starting point of the DARIO has been perceived 

reasonable by many. It was contended that not following the already existing state responsibility 

framework would mean that the Commission had to come up with a completely new concept of 

responsibility for IOs.271 This, in turn, would not only lead to fragmentation of the international 

responsibility regime but would also compromise the authority of the ILC's previous codification.272 

On the other hand, several commentators and multiple IOs held the view that the framework 

developed in the DASR is necessarily state-centric and therefore, in many respects, not suitable for  

in the light of the crucial differences between the two.273 For instance, with this criticism in mind, 

Alvarez described the approach of the Commission as a simple “copy–paste” or “find and replace” 

exercise in “which the world’s leading lawyers sit around in Geneva, presumably drinking good wine, 

while replacing ‘international organization’ wherever the word ‘state’ originally appeared in the 
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ASR”.274 Similar concerns were expressed by IOs themselves. For instance, fourteen organisations in 

their joint submission to the Commission noted “the excessive alignment of the draft articles with the 

articles on the responsibility of States for internationally wrongful acts” among the first of their major 

concerns and further explained that: 

These issues originate from the method followed by the Commission, which retained 
the articles on the responsibility of States for internationally wrongful acts as the point 
of departure for its draft articles on the responsibility of international organizations 
even though the two situations are extremely different and raise largely distinct legal 
issues. International organizations and States have very different legal personalities 
and the Commission’s approach risks creating practical problems since the specific 
characteristics of international organizations are only taken into account in a limited 
manner.275 

In particular, among the issues that raised particular concerns as a result of the ILC over-reliance on 

subjecthood were the application to IOs of the circumstances precluding wrongfulness, including 

countermeasures, self-defense, force majeure, distress and necessity.276 Most importantly, it is argued 

that the ILC failed to take into account the fact that that IOs —unlike states—are “layered” entities, 

being composed of states, which are international legal subjects in their own right. However, when 

IOs have been brought under the same legal framework, they have become equated to states, which 

traditionally appear as unitary and closed subjects in positivist international law. This perception of 

states as legal subjects stems from the classical divide between international and national law, which 

traditionally makes the latter “irrelevant” for the purposes of international law.277 As a consequence, 

when IOs were recognised as independent legal subjects, “just like states” and were incorporated into 

the ILC's responsibility regime they also became conceived as impermeable one-dimensional actors, 

to fit within the existing state-centric framework. As a consequence of this approach, both the 

autonomy of IOs from the perspective of general international law (“institutional autonomy”) and 

their member states (political autonomy or “the separate will”) have been largely conceived as a 

“zero-sum game” in favour of the organisation, as the next two sections will demonstrate.278 
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1.1 Institutional Autonomy as a Zero-Sum Game: The Legal Order of International 
Organisations as Impermeable and Separate from General International Law 

An important consequence of the independent legal personality of IOs is the simultaneous creation 

of an institutional legal order, which, at least to some extent, is separate from general international 

law. The existence of such an internal legal order is uncontroversial and widely accepted in 

international law, as illustrated, inter alia, by the following pronouncement of the ICJ in the Certain 

Expenses of the United Nations Advisory Opinion: 

If it is agreed that the action in question is within the scope of the functions of the 
Organization but it is alleged that it has been initiated or carried out in a manner not in 
conformity with the division of functions among the several organs which the Charter 
prescribes, one moves to the internal plane, to the internal structure of the 
Organization. If the action was taken by the wrong organ, it was irregular as a matter 
of that internal structure, but this would not necessarily mean that the expense incurred 
was not an expense of the Organization.279  

Likewise, Bowett, Klein and Sands describe each international organisation “as something of a sub-

system”, referring to one of the first decisions adopted by the World Bank Administrative Tribunal:  

The Tribunal does not overlook the fact that each international organisation has its own 
constituent instrument; its own membership; its own institutional structure; its own 
functions; its own measure of legal personality; its own personnel policy.280  

The internal legal order of an IO is founded upon its constituent treaty and, in addition, consists of 

decisions, resolutions and other acts of the organisation, as well as established organisational 

practice.281 Its independence from general international law stems, inter alia, from the fact that IOs 

are established by means of international treaties, which, only bind contracting parties and not third 

states.  

As indicated above, the degree of such independence is referred to as the institutional 

autonomy of the IO.282 This type of autonomy is of an external dimension and it allows the 

organisation to pursue its own political projects, without too much interference from the larger 
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international community.283 The claim to institutional autonomy has been most strongly made by the 

EU, as illustrated by the ECJ pronouncement in the famous Kadi case. As widely known, the Court 

proclaimed that, in light of the autonomous nature of the European Community legal order, it had 

competence to review the lawfulness of Community measures, even if the latter were intended to give 

effect to UN Security Council resolutions. To this end the Court observed that 

the review by the Court of the validity of any Community measure in the light of 
fundamental rights must be considered to be the expression, in a community based on 
the rule of law, of a constitutional guarantee stemming from the EC Treaty as an 
autonomous legal system which is not to be prejudiced by an international 
agreement.284  

While a certain degree of autonomy of IOs’ legal orders is undisputable, in the member state 

responsibility debate the institutional order has been mostly perceived as impermeable, precluding 

assessment of member states’ conduct in the institutional settings for their compliance with 

international law. This tendency to treat IOs as “closed” subjects was discussed by Brölmann, 

primarily in relation to the law of treaties and also to the law of international responsibility. With 

regard to the law of treaties, she argues that the “invisibility” of internal legal order of  IOs is 

necessitated by traditionally horizontal nature of the law of treaties, with equality of legal subjects in 

their contractual relations as its central element.285 To achieve this equality, international law requires 

impermeability of their internal legal orders, which allows to ignore their inner differences, while 

applying objective criteria derived from external legal order, or in other words, subjecting them to the 

common framework.286 Consequently, in relation to IOs, this dilemma is ultimately resolved by 

ignoring layered nature of IOs and instead, conceiving them as closed one-dimensional actors, akin 

to states.287 

Moreover, Brölmann explains that another reason why the law of treaties presupposes one-

dimensional unitary entities as legal subjects is because the addressee of the primary norm conferring 

rights and obligations under the treaty is indivisible, meaning that it can be either the organisation or 

the member states, never both of them, unless they each assume obligations in their own right.288 To 

be sure, Brölmann claims that the law of international responsibility, by its nature, is not geared to 

the equality of subjects to the same extent as the law of treaties and therefore, can conceptually 
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accommodate the layered nature of IOs.289 To illustrate this, she points to the fact that in the law of 

international responsibility there has been a long debate on the secondary responsibility of member 

states for acts of an organisation, when the latter itself cannot honour its obligations.290 While 

secondary responsibility can be a theoretically plausible option, such a notion as “secondary 

boundness”, on the contrary, simply cannot exist in the law of treaties.291 At the same time, she notes 

that conceiving IOs as closed unitary subjects in the law of international responsibility “does not have 

the same theoretical urgency—but its doctrinal and practical urgency may well exceed that of the law 

of treaties”.292 Such practical urgency, as already indicated above, relates to ensuring the autonomy 

and efficient operation of IOs, as clearly articulated in the final resolution of the Institut de Droit 

International: 

[I]mportant considerations of policy, including support for the credibility and 
independent functioning of international organizations and for the establishment of 
new international organizations, militate against the development of a general and 
comprehensive rule of liability of member States to third parties for the obligations of 
international organizations.293  

As the subsequent section will illustrate, the largely “closed” and one-dimensional perception of an 

organisation’s legal order has a direct bearing on the position of member states within the 

organisation. 

1.2 Political Autonomy as a Zero-Sum Game: The Disappearance of Member States 
Behind the Corporate Veil 

Political autonomy or the “separate will” of the organisation refers to its independence from its 

members or, in other words, its “ability to act and speak autonomously at the international plane”.294 

In other words, it encapsulates the idea that the IO, normally created as an independent legal subject, 

represents more than just the sum of its members. However, beyond this generic proposition, the 

notion of separate will has not been thoroughly discussed in legal scholarship.295 In most cases, it is 
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treated as the main attribute—or even as a synonym of the independent legal personality—of the IO 

on the assumption that once the organisation can express a separate will from its members, it can be 

considered a distinct legal person.296 In somewhat circular reasoning, most commentators submit that 

the creation of an IO as an independent legal subject requires that it has at least one organ that has “a 

distinct will from the aggregated wills of the member states”, without elaborating what this entails in 

practice.297 With the exception of Gazzini, who argues that the autonomy of an IO ultimately depends 

on the possibility of adopting decisions by majority, all other scholars challenge this presumption and 

settle on the ability of IO to adopt decisions of their own, which can be distinguished from the 

collective decision-making of an informal group of states.298 For instance, as submitted by Schermers 

and Blokker, separate will is  

fundamental, as it makes clear that the decisions taken by the organ concerned emanate 
not from an ad hoc grouping of states, but from a separate body upon which powers 
have been bestowed to adopt such decision, a body that is therefore more than the sum 
of its members.299  

Similarly, Wessel concludes that for an international organisation to be considered autonomous,  

the outcomes of [the] collective decision-making process must allow for their 
ascription to an international organisation rather than to the collectivity of the 
participants. A new legal entity exists when the decisions are no longer taken by the 
collectivity of participating states, but by an organ of the international entity, whose 
legal existence and capacity to act depend on the rules of the legal person.300  

Thus, scholars from international institutional law endorse similar approach to the separate will of 

the organisation to the one articulated by the International Law Institute, according to which, 

once an IO is created and endowed with basic elements of independent legal personality, such as 

permanent organs and decision-making procedures, member states are no longer perceived as 

sovereign states but merely as a part of the organisation’s organ, subsumed by the latter’s corporate 
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will”.301 As such, both international institutional law and law of international responsibility conceive 

political autonomy as a static, one-dimensional concept.302Accordingly, voting and other forms of 

state’s participation in the decision-making process is not to be treated as distinct acts of the state 

having independent legal significance, but rather as an integral part of the formation of the separate 

will of the organisation.  

To sum up, in the member state responsibility debate, the autonomy of the IO from both its 

member states and the larger international legal order have been largely perceived as a “zero-sum 

game” in favour of the organisation. With independent legal personality as the primary analytical 

device, the resulting image of IO that emerges is that of a unitary closed subject, whose member states 

are invisible to international law behind the “corporate veil” of the organisation. As a result, as soon 

as the organisation acquires independent legal personality, member states lose their identity as 

sovereign states and independent subjects of international law in institutional settings. 

However, it is submitted that the member state responsibility practice analysed in Chapter 1 

defies such a conceptualisation of IO and the member states acting within. Instead, it will be argued 

in the next section that IOs are more accurately conceptualised as “transparent” legal entities, whose 

member states remain visible on the international legal plane.  
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2 “Transparency” of International Organisations as a More Accurate 
Conceptualisation of the Member State Responsibility Practice 

As a reaction to the prevalence of the one-dimensional approach to the political and institutional 

autonomy of IOs, a number of scholars put forward the view that “the idea of autonomy is rather 

more contingent and complex than some ‘zero-sum’ member and institution contest”.303 Among 

others, Klabbers criticises the idea of approaching the law of IOs exclusively in terms of a “tug of 

war” between the organisation and its members because, in reality, it is frequently clear “where the 

international organization begins and its member States end”.304 Likewise, Schermers and Blokker, 

point to the discrepancy that exists between legal fiction of autonomy of organisation and from its 

members, on the one hand, and the factual reality in which IOs operate, on the other: 

[E]ven when from a formal legal point of view it is clear that an organization has a 
will of its own, in practice it is often difficult to for organizations to develop and 
maintain their own identity ... Behind the legal personality veil of the organisation its 
sovereign members remain visible.305  

Likewise, Gazzini emphasises that while independent legal personality either exists or does not, 

autonomy, instead, is a matter of degree.306 The degree of autonomy, in turn, is contingent upon the 

rules regulating the decision-making procedure in the organisation’s organs composed of member 

states’ delegates.307 In particular, several scholars have argued that where the decisions are taken by 

unanimity, the separate will and institutional autonomy of international organisation is rather 

restricted or even non-existent.308 This is, naturally, because the unanimous rule-making can be traced 

to the wills of the member states, since no decision can be adopted without the consent of every single 

one of them.309 In essence, unanimity endorses the principle of state sovereignty by implying that no 

state can be bound by a decision of an organisation against its own will.310 A similar rationale applies 

to decision-making by consensus where no formal voting takes place and decisions are adopted when 

no member state formally objects to it.311 This type of decision-making has been practiced in NATO, 

which characterizes its own decision-making process in the following way: 

[W]hen a “NATO decision” is announced, it is the expression of the collective will of 
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all the sovereign states that are members of the Alliance. This principle is applied at 
every committee level, and demonstrates clearly that NATO decisions are collective 
decisions made by its member countries.312  

Decision-making by majority, instead, has been seen as an actual manifestation of the distinct will of 

the IO as it allows the adoption of decisions that are binding on the membership as a whole, even 

without the consent of every single member of the organisation.313 The following types of majority 

decision-making are usually distinguished: simple majority (more than half of the voters present), 

qualified majority (a certain percentage of the votes, which is higher than for a simple majority, such 

as two-thirds or three-quarters etc) and absolute majority (a majority of votes of all members of the 

organ and not just of those present).314 Naturally, the more rigid the majority requirement is, the less 

is the autonomy of the IO vis-à-vis its members.315 

Most importantly, the member state responsibility practice analysed in Chapter 1 confirms the 

idea that, notwithstanding the independent legal personality of IOs, their internal legal orders and 

member states therein remain (partially) visible to the international legal plane. More specifically, as 

will be reiterated below, this phenomenon manifests itself in two ways. First of all, the member states 

practice analysed above clearly demonstrates that member states remain addressees of certain 

international legal norms even in institutional settings, which thereby assert their applicability in the 

organisation’s legal order. Second, judicial and quasi-judicial bodies surveyed in the member state 

responsibility practice were able to discern manifestations of member states’ individual wills in the 

collective decision-making process, as expressed by votes or assumption of positions by their national 

delegates, thereby demonstrating that member states retain their identity qua independent subjects of 

international law even behind the “corporate veil” of IOs. 

Against this background, it is argued that IOs are more accurately conceived as “transparent” 

legal entities, whose member states and institutional order remain visible to the international legal 

plane. “Transparency” as a pertinent characteristic of IOs has been coined by Brölmann, together with 

the metaphor of the “institutional veil” that embodies this characteristic.316 She argues that 

transparency stems from inherently dual nature of IOs, which at the same time represent vehicles for 

                                                
312 Ibid, emphasis added, as cited in T. Gazzini, supra at note 295, p. 201. 
313 J. Klabbers, An Introduction to International Institutional Law, supra at note 1, p. 49; T. Gazzini, supra at note 295, p. 
204. 
314 J. Klabbers, An Introduction to International Institutional Law, supra at note 1p. 209; H. Schermers, N. Blokker, 
International Institutional Law, supra at note 8, pp. 549–551. For instance, in the WHO, all decisions of both plenary and 
non-plenary organs require a two-thirds majority of the member states present and voting. See Article 60 of the WHO 
Constitution. See also N. White, The Law of International Organisations, supra at note 8, p. 231. In the UN General 
Assembly, resolutions on “important questions”, such as maintenance of peace and security, admission of new members 
and election of new members to various UN organs, budgetary matters, should be adopted by a two-thirds majority of 
members present and voting, whereas all the other resolutions need only a simple majority. See Article 18 of the UN 
Charter.314 
315 T. Gazzini, supra at note 205, p. 204. 
316  C. Brölmann, supra at note 40. 
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inter-state cooperation and independent actors in their own right.317 As a result,  

on the one hand, organisations are open and their internal structures are partly visible 
on the general international plane; on the other, organisations are distinct entities with 
a separate legal order which is not completely accessible. The result is a structure that 
is neither open nor closed, but “transparent”.318  

As will be elaborated below, the consequences of conceptualising IOs as “transparent” entities are 

two-fold. First, the internal legal order of the organisation, although possessing a certain autonomy, 

still forms part of international law and thus, is permeable to other external legal regimes. Second, 

the role of member states in institutional settings of the organisation is more accurately described by 

the notion of dédoublement fonctionnel. By this, it is meant that they act at the same time as sovereign 

states and as constituent parts of the organisation, or in other words, are conditioned by both general 

international law and of the legal order of the organisation. 

2.1 Transparency of Institutional Legal Order  

As elaborated in Chapter 1, the main rationale in the member state responsibility practice is that states 

retain their obligations under international law when they act in institutional settings, which serves as 

a clear indication of permeability and “transparency” of the organisational legal order. To recapitulate, 

the UN Committee on Economic, Social and Cultural emphasised that the State parties to the 

ICESCR, which are also members of the IFIs, “have an obligation to ensure that their actions as 

members of international organisation take due account” of economic, social and cultural rights.319 

Similar pronouncement was made in relation to the Security Council members, thereby suggesting 

that the ICESCR norms can penetrate internal legal order of the respective organisations.320 Likewise, 

the ECtHR in a string of cases asserted that the contracting parties retain their obligations under the 

Convention even after having transferred competences to IOs.321Accordingly, the external 

Convention guarantees also apply to the conduct of the member states pursued within the framework 

of IOs. In addition, the Interim Accord case before the ICJ analysed above shows that participation 

of a state in the collective decision-making process in IOs can become the object of regulation of a 

                                                
317 Ibid, p. 30. For other “dual” conceptualisations of IOs, see D. Bederman, “The Souls of International Organizations: 
Legal Personality and the Lighthouse at Cape Spartel”, (1996) 36 Virginia Journal of International Law 274, who speaks 
about IOs as “communities of interest”. See also J. Klabbers, “Two Concepts of International Organization”, (2005) 2 
International Organizations Law Review, 277, who advances the conception of the IOs as an “agora”. 
318 C. Brölmann, supra at note 40, p. 32. 
319 UN Committee on Economic, Social and Cultural Rights, General Comment No. 14 (2000), supra at note 185, para. 
39. For analysis, see Section 6 in Chapter 1. A similar approach can be found in the UN Convention on the Law of the 
Sea, which provides that States parties that are members of IOs shall take appropriate measures to ensure that the activities 
of such IOs on the seabed and ocean floor beyond the limits of national jurisdiction are carried in conformity with the 
Convention, see Article 139(3) of the UN Convention on the Law of the Sea (1982). 
320 For analysis, see Chapter 1, Section 6. 
321 For extensive analysis of the jurisprudence of the ECtHR with regard to member state responsibility, see Section 5 in 
Chapter 1. 
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bilateral treaty concluded with the third state, thereby indicating its direct applicability in NATO’s 

institutional order.322 

Beyond the member state responsibility practice, the transparent nature of IOs’ legal orders 

has been acknowledged by, inter alia, the ICJ in the Kosovo Advisory Opinion, specifically with 

regard to the regulation adopted by the Special Representative of the Secretary-General on behalf of 

the UN Interim Administration Mission in Kosovo:  

The Constitutional Framework derives its binding force from the binding character of 
resolution 1244 (1999) and thus from international law. In that sense it therefore 
possesses an international legal character. At the same time, the Court observes that 
the Constitutional Framework functions as part of a specific legal order, created 
pursuant to resolution 1244 (1999), which is applicable only in Kosovo and the 
purpose of which is to regulate, during the interim phase established by resolution 
1244 (1999), matters which would ordinarily be the subject of internal, rather than 
international, law.323 

Moreover, a similar approach confirming transparency of organisations’ legal orders can be found in 

the DARIO:  

the rules of an international organization cannot be sharply differentiated from 
international law. At least the constituent instrument of the international organization 
is a treaty or another instrument governed by international law; other rules of the 
organization may be viewed as part of international law. 324 

In addition, in the commentary to another provision, the DARIO acknowledge that “the legal nature 

of the rules of the organization is to some extent controversial”.325 The ILC further elaborates that, in 

the light of dichotomy between national and international law, several commentators argue that, since 

the rules of the organisation do not stem from domestic law, they should automatically be considered 

as a part of international legal order.326 Yet, others dispute this assumption by arguing that once an 

organisation is created, its rules should be treated as internal constitutional law.327 The alternative 

view is that while the rules of most IOs form part of international law, the rules of “highly integrated” 

                                                
322 For analysis of the case, see Section 4 of Chapter 1. 
323 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory 
Opinion of 22 July 2010, International Court of Justice Reports 403, paras. 88–89, emphasis added, as cited in L. Gasbarri, 
“The Dual Legality of the Rules of International Organizations”, (2017) 14 International Organizations Law Review 87, 
104–105.  
324 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Article 5, para. 
3, as cited in C. Brölmann, “Member States and International Legal Responsibility: Developments of the Institutional 
Veil”, (2015) 12 International Organizations Law Review 358, 379. See also L. Gasbarri, supra at note 323, pp. 111–115 
and pp. 107–111, for discussion of the similar approach in the law of treaties.  
325 ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, Commentary to Article 10, 
paras. 5-6. 
326 Ibid. See also A. Pronto, supra at note 271, pp. 155–156. 
327 For the literature overview, see ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, 
Commentary to Article 10, para. 5, note 156; C. Ahlborn, “The Rules of International Organizations and the Law of 
International Responsibility” (2011) 8 International Organizations Law Review 397. 
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organisations, such as the EU, remain an exception.328  

In the end, the ILC did not side with any of the above-mentioned views. Instead, the 

Commission asserted that it “does not attempt to express a clear-cut view on the issue”.329 As a result, 

in some instances, rules of the organisation have been equated to the internal law of states, as 

exemplified by Article 32(1), which provides that the responsible organisation cannot invoke its 

internal rules to justify non-compliance with its international obligations, by analogy with Article 27 

of the DASR.330 On the other hand, other provisions in the DARIO clearly underline the international 

law status of the rules of the organisation. For instance, this is the case with controversial lex specialis 

principle in Article 64 of the DARIO, according to which “the rules of the organization applicable to 

the relations between an international organization and its members” are considered as “special rules 

of international law” that can supersede the general responsibility regime outlined in the DARIO.331  

As the next section will demonstrate, another consequence of the “transparency” of an 

organisation’s legal order is the fact that its member states remain to a certain extent visible behind 

the “institutional veil” of the organisation, acting simultaneously as sovereign states, subject to 

international law, and members of the organisation, subject to its legal order. 

2.2 Dédoublement fonctionnel: Member States as Agents of Both General International 
Law and the Internal Legal Order of the International Organisation 

The notion of dédoublement fonctonnel or “role splitting” was coined by prominent French jurist 

Georges Scelle to denote the fact that national organs fulfil a double role in the global system: they 

act as state agents when they operate within national legal order and they act as international agents 

when they operate in international legal order.332 Similarly, this section will illustrate that the notion 

of “role splitting” is the most accurate way to conceptualise the positions of member states  in plenary 

and executive organs of IOs, since they simultaneously act as agents of both general international law 

(in their capacity of sovereign states) and of the internal legal order of the IO (as constituent elements 

of the organisation’s organs). 

                                                
328 For the literature overview, see ILC, Draft Articles on Responsibility of International Organizations, supra at note 11, 
Commentary to Article 10, para. 5, note 157. 
329 Ibid, Commentary to Article 10, para. 7. 
330 C. Ahlborn, supra at note 327, p. 399. 
331 Ibid, p. 401. 
332 The premise of this doctrine is the fact that international legal order is imperfect since it lacks proper organs to exercise 
the three essential functions that every effective legal order requires: legislative, judicial and enforcement. On the analysis 
of the Scelle's theory as a whole, see A. Cassese, “Remarks on Scelle's Theory of "Role Splitting" (dédoublement 
fonctionnel) in International Law”, (1990) 1 European Journal of International Law, 210. 



 78 

2.2.1  States as Agents of International Law 

As indicated above, the member state responsibility practice analysed in Chapter 1 confirms the fact 

that, notwithstanding the independent legal personality of IOs, member states retain their identity as 

sovereign states even behind the “institutional veil”. More specifically, this phenomenon manifests 

itself in two ways. First of all, the member state practice analysed above clearly demonstrates that 

member states remain addressees of certain international legal norms even in institutional settings, 

which is indicative of their status as sovereign states or independent subjects of international law in 

the decision-making process. As already summarised in the previous section, such norms include, 

inter alia, human rights guarantees under the ICESCR and the ECtHR. Another example of a 

provision that directly addresses member states’ conduct in institutional settings is Article XXII of 

the Convention on International Liability for Damages Caused by Space Objects (1972), which 

establishes that States parties to the Convention that are also members of IO which conducts space 

activities, should take all steps to ensure that the relevant organisation makes a declaration accepting 

the obligations provided in the Convention.333 Another illustration is Article 139 of the UN 

Convention on the Law of the Sea, which requires the State parties to take all appropriate measures 

to ensure that the organisation of which they are a member carries out its activities in the seabed and 

ocean floor in conformity with the Convention.334  

Second, judicial bodies surveyed in the member state responsibility analysis above were able 

to discern manifestations of member states’ individual will in the collective decision-making process, 

as expressed by votes or the assumption of positions by national delegates. To recall the Interim 

Accord case once again, the ICJ, in its judgment, assertively distinguished between Greece’s 

individual conduct and the collective decision adopted by NATO, repeatedly holding that the former 

can be evaluated independently of the latter.335 In a similar vein, in Gasparini, the ECtHR focused 

exclusively on the conduct of representatives of Italy and Belgium in the North Atlantic Council for 

their compatibility with the Convention:  

[T]wo respondent States had rightly considered, at the time they approved the NATO 
Civilian Personnel Regulations and its annexes, through their permanent 
representatives on the North Atlantic Council, that the provisions governing the 
procedure before the Appeals Board guaranteed a fair hearing … [at the level] which 
was not “manifestly deficient”.336 

                                                
333 P. Palchetti, “Sulla Responsabilita", supra at note 37, p. 356. 
334 Ibid, p. 357. For other instances where member states are addressed directly behind the institutional veil, see A. Barros, 
C. Ryngaert, supra at note 37, p. 58. 
335 For analysis of the case, see Section 4 of Chapter 1. 
336 Gasparini v Italy and Belgium, supra at note 159, emphasis added. For analysis of the case, see Section 5 of Chapter 
1. 
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Another illustration of the idea that member states retain their capacity as sovereign states in the 

decision-making process is the fact that positions and voting patterns expressed by member state 

representatives in the General Assembly, according to the ICJ's Nicaragua jurisprudence, are 

considered to be a source of opinio juris in the formation of customary international law.337 

In this context, the respective acts of governmental representatives are treated as acts of states 

in their capacity as international legal subjects, whose subjective attitudes towards certain practice, if 

coupled with “consistent and uniform” practice itself, may lead to the formation of a new rule of 

customary international law.  

On a more general level, the connection between national representatives in IOs and their 

homes states is uncontroversial, especially in plenary and in non-plenary organs (albeit to lesser 

extent).338 It is generally accepted that the governmental representatives are charged with the task to 

advance the national interests of their sending states in IOs. For instance, Jenks, a former Legal 

Advisor to the ILO, described member state representatives as “persons who can speak with the full 

authority of their governments” and are endowed with “responsibility … to their constituencies—the 

individual nations”.339  

More specifically, the link between member states’ representatives and their home states 

manifests itself in a number of ways. First and foremost, in the exercise of their functions they are 

nominated, instructed and normally remunerated by their home states. Member states’ representatives 

in IOs are usually diplomats from the respective Ministry of Foreign Affairs or officials from other 

ministries, depending on the nature of the issues debated and the importance that the country gives to 

the organisation in question.340 Frequently, constitutions of IOs themselves specify the rank and the 

                                                
337 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v U.S.A), Judgment of 
27 June 1986, International Court of Justice Reports 1986, paras. 188–190. More precisely, in para. 188 the ICJ stated 
that “Opinio juris may, though with all due caution, be deduced from, inter alia, the attitude of the Parties and the attitude 
of States towards certain General Assembly resolutions, and particularly resolution 2625 (XXV) entitled ‘Declaration on 
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338 Plenary organs are the main decision-making organs of the organisation, where all member states are represented. 
They usually meet once or twice per year, such as the UN General Assembly or General Conference of the International 
Atomic Energy Agency. For an overview of different types of plenary organs and their composition, see M. P. Karns, 
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Board of the WHO or the Executive Council of the Organization for the Prohibition of Chemical Weapons. For an 
overview, see R.A. Wessel, “Executive Boards and Councils” in J. Cogan, I. Hurd, I. Johnstone (eds), The Oxford 
Handbook of International Organizations (Oxford University Press, 2016), p. 802. 
339 C. Jenks, “Some Constitutional Problems of International Organizations”, (1945) 22 British Year Book of International 
Law 11, 27–28, as cited in N. Blokker, “International Organization and Their Members: 'International Organizations 
Belong To All Members and To None' — Variations on A Theme”, (2004) 1 International Organizations Law Review 
139, 149. On this, see also A. Barros, supra at note 37, pp. 336-340; E. Lagrange, La Representation Institutionnelle dans 
l'Ordre International: Une Contribution a la Theorie de la Personnalite Morale des Organisations Internationales 
(Springer, 2002). 
340 For more details, see X. Yi-chong, P. Weller, The Working World of International Organizations: Authority, Capacity 
and Legitimacy (Oxford University Press, 2018), pp. 20–33; H. Schermers, N. Blokker, International Institutional Law, 
supra at note 8, pp. 193–199. 
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position that representatives in certain organs should hold in national governments. For instance, the 

Treaty on European Union provides that the Council of the European Union “shall consist of a 

representative of each member state at ministerial level, who may commit the government of the 

member state in question and cast its vote”.341 Some constituent instruments require member states’ 

representatives to have specific expertise, such as the constitution of the WHO, which provides that 

delegates “should be chosen from among persons most qualified by their technical competence in the 

field of health, preferably representing the national health administration”.342 Regarding receipt of 

instructions from homes states,  while discretion given to national delegations varies from one state 

to another, normally they all receive at least some guidelines regarding national positions that should 

be advanced with regard to the specific issues being deliberated.343 Usually, such instructions are 

received from decision-makers in the capital, mainly from the Ministry of Foreign Affairs or other 

relevant ministry.344  

Second, delegates are subsequently accountable to their governments under national criteria 

and procedures.345 A primary example in this regard is arguably the authority that the U.S. Congress 

has over the conduct of foreign affairs through IOs, as exemplified by the Congressional legislation 

determining the amount of the financial contribution to the UN, as well as the voting conduct of the 

U.S. representatives in the General Assembly regarding the Israel and Palestine issue.346 Similar 

provisions for parliamentary oversight over acts of states representatives in  exist in the constitutions 

of other countries, such as the United Kingdom, Brazil and Angola.347  

As regards non-plenary organs with limited membership, the position of member states’ 

representatives in these organs is somewhat peculiar.348 It is normally stated that while in plenary 

organs member states representatives “can defend their [national] positions in the most undiluted 

manner”, in non-plenary or executive organs they are also obliged to take the interests of the broader 

                                                
341 Article 16(2) of the Treaty on the European Union, as cited in H. Schermers, N. Blokker, International Institutional 
Law, supra at note 8, p. 193. 
342 Article 11 of the Constitution of the World Health Organization, see H. Schermers, N. Blokker, International 
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343 H. Schermers, N. Blokker, International Institutional Law, supra at note 8, p. 191.  
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with Article 17.2 of the UPU Constitution, members of the Council of Administration “carry out their functions in the 
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membership into account.349 However, in some non-plenary organs the idea of representation of 

organisations as a whole is not that clear-cut. For instance, in the UN, can it be stated that the 

permanent members of the Security Council represent not only their own national interests but also 

interests of the UN membership as a whole? This question arises despite the fact that Article 24 of 

the UN Charter stipulates that the Security Council acts on behalf of all members of the UN and 

channels the idea of responsibility towards wider membership by requiring the Council to submit 

annual and, when necessary, special reports to the General Assembly.350 This is to large extent the 

case even in organisations where representation of larger membership in non-plenary organs has been 

institutionalised through the so-called “constituencies”. Notable examples of such organisations are 

the IMF and the World Bank, where nineteen out of twenty-five Executive Directors are appointed 

collectively by different groups of states and therefore, are supposed to represent interests of their 

home states, together with other countries within their constituencies. However, even in such cases, 

affinity for the home state remains strong. To illustrate, the report of the IMF Independent Evaluation 

Office demonstrated that: 

More than half of Board members reported that they occasionally face a conflict 
between their role as representatives of their authorities and their role in upholding the 
Fund’s institutional interests … while in practice all Directors clearly understand their 
representational role, their status as officers of the Fund is less clear.351  

2.2.2. Member States as Agents of the Internal Legal Order of the International Organisation 

At the same time, it is argued that conceiving of voting or other instances of participation in the 

decision-making process exclusively as a state act, as suggested by some commentators, is short-

sighted.352 Although, as demonstrated above, states acting in the framework of international 

organisation retain their status as sovereign states, they are at the same time constituent components 

of the organisation’s organs or, in other words, a part of the whole.353 The practical effect of this is 

that as members of the organisation their conduct in the decision-making process is conditioned by 

the institutional settings of the organisation, established by its constituent instrument. In this regard, 

the founding treaty of the organisation not only lays down a larger framework for interaction between 

different organs of the organisation and the division of competence between them, but also imposes 

                                                
349 N. Blokker, “International Organization and Their Members”, supra at note 339, p. 149. See also pp. 151–152. See 
also J. Klabbers, An Introduction to International Institutional Law, supra at note 1, pp. 155–156; R.A. Wessel, “Executive 
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351 Independent Evaluation Office of the IMF, Governance of the IMF: An Evaluation (2008), as cited in A. Barros, C. 
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limits on the actions of member states in these organs.354 Essentially, it is this centralised institutional 

set-up which distinguishes state cooperation in the framework of international organisation from 

other, “open”, non-institutionalised instances of state interaction, such as diplomatic conferences, 

where states’ sovereign discretion is practically unrestrained by institutional considerations.355 

Indeed, the constraining role of the institutional framework, founded on the constituent treaty 

of the organisation, on the acts of members of the organisation is also evident in the member state 

responsibility practice analysed in Chapter 1. To restate, in the Interim Accord case before the ICJ, 

one of the issues raised by Greece in its defence was its obligation as a NATO member under the 

North Atlantic Treaty “to engage actively and promptly in discussions of concern to the 

Organization”, which in the specific case of admitting new members implied the duty to “raise its 

concerns if it believes that an applicant does not fulfil the organization’s accession criteria”.356 

Although the majority of the Court disagreed with the respondent, the existence of such duty found 

strong support in dissenting opinion of Judge ad hoc Roucounas.357 Likewise, in the Mathews case, 

the issue of the United Kingdom’s obligations under EU law arose during the implementation stage 

of the judgment, when Spain decided to bring the dispute against it before the ECJ for breach of 

several provisions of the EC law on the citizenship in the Union.358 Similarly, in the Bosphorus-based 

string of cases, including Gasparini, the ECtHR, while asserting the applicability of the Convention’s 

guarantees to the member states’ conduct in IOs, also gave due consideration to their separate legal 

personalities. 359 As a result, the Court held that it would exercise a more lenient review of the 

respective member states’ acts, specifically, only in circumstances when human rights protection 

provided by the organisation in question is “manifestly deficient”. Finally, the UN Committee on 

Economic, Social and Cultural Rights, in its general comment on the relationship between economic 

sanctions and economic, social and cultural rights, pointed out that it does not intend to “call into 

question the necessity for the imposition of sanctions”, which falls exclusively within the sphere of 

competence of the members of the Security Council. As a result, they are endowed with “soft” 

obligations to take into account the ICESCR guarantees when deciding on the design of a specific 

sanctions regime.360 

                                                
354 Ibid, p. 149. 
355C. Brölmann, supra at note 40, pp. 27–33. 
356 Application of the Interim Accord, supra at note 70, paras. 106–107. For detailed analysis of the case, see Chapter 1, 
Section 4. 
357 Ibid, Dissenting Opinion of Judge ad hoc Roucounas, paras. 36–37. For more details, see Chapter 1, Section 4. 
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1, Section 5. 
360 UN Committee on Economic, Social and Cultural Rights, General Comment No. 8 (1997), supra at note 193. For 
detailed discussion, see Chapter 1, Section 6. 
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Beyond the member state responsibility practice, the constraining role of the founding treaty 

of organisations on the acts of members in the decision-making process even in plenary organs is 

clearly illustrated by the Advisory Opinion delivered by the ICJ in the Admissions to the United 

Nations case.361 The case arose out of the so-called “Cold-War” condition, which the United States 

and the Soviet Union sought to introduce into the practice of admission of new members to the UN. 

This condition implied that when a country from one camp was admitted, a country from the other 

camp should be admitted simultaneously. Yet, the above-mentioned condition was not listed among 

the conditions for membership provided in Article 4 of the UN Charter, which provides that the state 

should: (i) be “peace-loving”; (ii) accept the obligations under the UN Charter; (iii) “be able and 

willing to carry out these obligations”.362 This inconsistency created a large degree of controversy in 

the organisation and, eventually, lead to the request of an advisory opinion by the General 

Assembly.363 More specifically, the Court was asked to pronounce on whether a member of the UN, 

when casting a vote on the matters of admission of new members to the organisation, either in the 

General Assembly or in the Security Council, is allowed to make its decision dependent on the criteria 

not explicitly provided in paragraph 1 of Article 4. The Court, by a majority of nine judges, answered 

this question in the negative. In doing so, it mostly relied upon interpretation of the plain text in 

Article 4 and concluded that “the natural meaning of the words used [in the article] leads to the 

conclusion that these conditions constitute an exhaustive enumeration and are not merely stated by 

way of guidance or example”.364  

The Court emphasised that a contrary decision  

would lead to conferring upon Members an indefinite and practically unlimited power 
of discretion in the imposition of new conditions. Such a power would be inconsistent 
with the very character of paragraph I of Article  4  which,  by  reason  of  the  close  
connexion which it establishes between membership and the observance of the 
principles and obligations of the Charter, clearly constitutes a legal regulation of the 
question of the admission of new States.365 

On the other hand, dissenting judges found that a member of the UN, when casting a vote on the 

admission of new members to the organisation—characterised as an essentially political act—is 

legally entitled to base its decision of any relevant political considerations, including those not listed 

in paragraph 1, Article 4 of the Charter. In spite of this finding, the joint dissent of Judges Basdevani, 

Winiarski, McNair and Read nevertheless noted that this power does not amount to absolute discretion 

                                                
361 Conditions of Admission of a State to Membership in the United Nations (Article 4 of the Charter), Advisory Opinion 
of 28 May 1948, International Court of Justice Reports 1948. 
362 Article 4, paragraph 1 of the UN Charter. 
363 See N. Blokker, “International Organization and Their Members”, supra at note 339, p. 145. 
364 Conditions of Admission of a State to Membership in the United Nations, supra at note 361, p. 9. 
365 Ibid, p. 10. 
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because in exercising it members are “legally bound to have regard to the principle of good faith, to 

give effect to the Purposes and Principles of the United Nations and to act in such a manner as not to 

involve any breach of the Charter”.366 

To sum up, it is clear from both majority and dissenting opinions, that states when acting in 

an institutional framework have certain obligations as members of the IO concerned. The scope of 

such obligations will depend primarily on the constituent instrument of the IO in question, but at 

minimum they require member states to pursue the purposes and principles of the organisation in 

good faith, including when participating in its decision-making process.367 Such a duty of “good 

membership” is acknowledged by the majority of scholars in the field of international institutional 

law and, more importantly, is made explicit in a number of constituent treaties of IOs, albeit in 

different forms.368 Perhaps the most far-reaching obligations arising from membership flow are to be 

found in Article 4(3) of the TEU establishing the so-called duty of loyal co-operation, according to 

which: 

[T]he Union and the Member States shall, in full mutual respect, assist each other in 
carrying out tasks which flow from the Treaties. The Member States shall take any 
appropriate measure, general or particular, to ensure fulfilment of the obligations 
arising out of the Treaties or resulting from the acts of the institutions of the Union. 
The Member States shall facilitate the achievement of the Union's tasks and refrain 
from any measure which could jeopardise the attainment of the Union's objectives.369 

Likewise, Article 2(2) of the UN Charter provides that “All Members, in order to ensure to all of them 

the rights and benefits resulting from membership, shall fulfill in good faith the obligations assumed 

by them in accordance with the present Charter”.370 A similar statement is contained in the Statute of 

the International Atomic Agency.371 Likewise, the Statute of the Council of Europe speaks of the 

                                                
366 Ibid, Dissenting Opinion by Judges Basdevani, Winiarski, McNair and Read, p. 39. 
367 N. Blokker, “International Organization and Their Members”, supra at note 339, p. 147.  See also Interpretation of the 
Agreement of 25 March 1951 Between the WHO and Egypt, Advisory Opinion of 20 December 1980, International Court 
of Justice Reports 1980, p. 73, where the Court stated that “the very fact of Egypt’s membership in the Organization 
entails certain mutual obligations of co-operation and good faith incumbent upon Egypt and the organization” (p. 93) and 
that “the paramount consideration both for the Organization and the host State in every case must be their clear obligation 
to co-operate in good faith to promote the objectives and purposes of the Organization as expressed in its Constitution” 
(p. 96, emphasis added). 
368 See N. Blokker, “International Organization and Their Members”, supra at note 339, p. 147; H. Schermers, N. Blokker, 
International Institutional Law, supra at note 8, pp. 121–123; J. Klabbers, An Introduction to International Institutional 
Law, supra at note 1, pp. 194–195; C. Amerasinghe, Principles of the Institutional Law, supra at note 1, pp. 178–179.  
369 Article 4(3) of the TEU, emphasis added. For scope of obligations under the duty of loyal cooperation, see M. Cremona, 
“Defending the Community Interest: the Duties of Cooperation and Compliance” in M.Cremona, B. De Witte (eds), EU 
Foreign Relations Law: Constitutional Fundamentals (Hart, 2008) 125; A. Delgado Casteleiro, J. Larik, “The Duty to 
Remain Silent: Limitless Loyalty in EU External Relations?”, 4 (2011) European Law Review 524; D. Davison-
Vecchione, “Beyond the Forms of Faith: Pacta Sunt Servanda and Loyalty”, (2015) 16 German Law Jouranl 1163. 
370 UN Charter, Article 2(2). For detailed overview of the provision, see J.P. Muller, R. Kolb, “Article 2(2)” in B. Simma 
(ed), The Charter of the United Nations: A Commentary (Oxford University Press, 2002, 2nd edition, Vol. I), p. 91. 
371 See Article IV (c ) of the Statue of the International Atomic Agency, which provides: “[A]ll members, in order to 
ensure to all of them the rights and benefits resulting from membership, shall fulfill in good faith the obligation assumed 
by them in accordance with this Statute”. 
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obligations of every member “to collaborate sincerely and effectively in the realization of the aim of 

the Council”, whereas the treaty establishing the International Tropical Timber Organization refers to 

the obligation of members to “use their best endeavours and cooperate to promote the attainment of 

its objectives and avoid any action contrary thereto”.372  

Conclusion 

This chapter has focused on the widely shared proposition that establishing individual member state 

responsibility in the decision-making process is in conflict with the principle of the independent legal 

personality of IO and the notions of political and institutional autonomy central to it. To be more 

precise, it has attempted to rebut the main presumption behind this perceived inconsistency: the idea 

that the notion of autonomy is a zero-sum game between the international organisation and its member 

states, as well as between general international law and the internal legal order of the organisation, 

with the consequences that once the organisation is endowed with independent legal personality, 

member states qua sovereign states disappear behind its corporate veil. In light of the member state 

responsibility practice outlined in Chapter 1, it was argued in particular that although IOs always 

maintain a certain degree of autonomy vis-à-vis member states, that autonomy is by no means 

absolute, as member states retain their subjectivity in institutional settings. Consequently, in the final 

step of the argument, Scelle's notion of dédoublement fonctonnel was employed in order to 

conceptualise the role of member states in both plenary and executive organs as agents of both general 

international legal order and the internal legal order of the organisation. The practical manifestation 

of this “role splitting” is the fact that in their former capacity member states retain the obligations 

they assumed under general international law also when acting within the organisation. At the same 

time, as constituent components of IOs, member states’ acts are also conditioned by the organisation’s 

internal legal order, based on its founding treaty. In this regard, member states qua members are also 

obliged to fulfil the purposes of organisation in the good faith and carry any other specific obligations 

arising under the founding treaty when they act in the collective decision-making process. Notably, 

this double role cannot be accommodated by the traditional ILC responsibility regime, where certain 

conduct should be attributed either to the international organisation or to its members states as distinct 

subjects of international law. 

  

                                                
372 Article 3 of the Statute of the Council of Europe; Article 29(1) of the International Tropical Timber Agreement. For 
other examples of similar provisions, see J. Klabbers, An Introduction to International Institutional Law, supra at note 1, 
pp. 194–195; H. Schermers, N. Blokker, International Institutional Law, supra at note 8, pp. 121–122. 
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CHAPTER 3 

 

MEMBER STATE RESPONSIBILITY AS A DUTY TO UPHOLD THE UNITY 

OF LAW THROUGH THE PROCESS OF LEGAL REASONING  

Introduction 

This chapter will focus on the conceptualisation of international legal practice presented in Chapter 

1 by reference to Kelsen’s theory of law. More precisely, the first section of the chapter will argue 

that the traditional “Westphalian” conception of sovereignty—according to which the state is 

legitimised in prioritising its national interests and in disregarding its legal obligations in the decision-

making process, unless unequivocally phrased—is giving way to Kelsenian concept of sovereignty, 

understood as the sphere of competences authorised by international law. As a consequence of this 

reconceptualisation, it will be explained that states, as law-constituted entities, are under the 

obligation to ascertain the rules “authorising” their actions. In other words, they are required to engage 

in the duty of legal reasoning and argumentation with regard to the specific issue that is being debated 

in the framework of the IO in question.  

The second section of the chapter, in turn, will focus on elaborating how such a duty of legal 

reasoning should be administrated in light of the fragmentation detected in the member state 

responsibility practice, whereby the latter are subject to multiple obligations stemming from different 

regimes of international law that frequently “pulls” them in different directions. In addition, as 

elaborated in Chapter 2, such plurality is inherent in the dual position of member states in plenary 

and executive organs, whereby they simultaneously act as sovereign states, subject to international 

law, and as constituent element of the organisation’s organs, subject to its founding treaty. To this end, 

another central proposition advanced by Kelsen will be employed, namely the epistemological 

postulate of the unity of legal order, which compels legal practitioners to cognise international legal 

order as a monistic system that is, moreover, free of contradictions. It will be argued that, while 

constructing hierarchy in Kelsenian terms presents a challenge for international law, unity of 

international law in the member state responsibility practice can be meaningfully understood as the 

due diligence obligation on the part of member states to provide the most coherent account of norms 

authorising their vote by reconciling any apparently contradictory norms applicable to their conduct 

in the IO.  
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1 The Changing Nature of Sovereignty in International Law 

1.1 Westphalian Sovereignty and Its Incompatibility with the Member State 
Responsibility Practice 

There is hardly any concept that has generated more controversy in legal and political thought than 

the concept of sovereignty. This is because sovereignty has many different dimensions, making it 

challenging to identify its precise scope and content.373 In international law, the classical 

understanding of sovereignty—also referred to as “Westphalian sovereignty”—refers to “the supreme 

authority of the state both internally and externally”.374 The internal dimension of sovereignty 

involves the claim to final and comprehensive authority of the state in relation to people and other 

non-state actors within its territory, comprising a distinct polity.375 External aspect, in turn, refers to 

a claim to autonomy and independence directed towards outside actors, or in other words, absence of 

subordination of that state to any other states or international powers.376 Such an understanding of 

sovereignty in international law was eloquently formulated by Judge Huber in the Island of Palmas 

arbitration:  

Sovereignty in the relations between States signifies independence. Independence in 
regard to a portion of the globe is the right to exercise therein, to the exclusion of any 
other State, the functions of a State.377 

The external aspect of sovereignty in international law is traditionally connected to certain 

“fundamental” rights of states, directly flowing from their sovereign status.378 Such rights entail, first 

of all, the right to self-determination—also referred to as the right to constitutional and organisational 

                                                
373 See H. Schermers, “Different Aspects of Sovereignty” in G. Kreijen, M. Brus, J. Duursma, E. De Vos, J. Dugard (eds), 
State, Sovereignty, and International Governance (Oxford University Press, 2002), p. 185. 
374 A. Peters, “Humanity as the A and Ω of Sovereignty”, (2009) 20 European Journal of International Law, 513, 516. 
For more on Westphalian sovereignty, see D. Held, “Law of States, Law of Peoples: Three Models of Sovereignty” (2002) 
8(1), Legal Theory 1, pp 3–5; B. Fassbender, “Sovereignty and Constitutionalism in International Law” in N. Walker 
(ed), Sovereignty in Transition (Hart, 2003), 115, pp. 116–120; J. H. Jackson, “Sovereignty-Modern: A New Approach 
to an Outdated Concept”, (2003) 97(4) American Journal of International Law 782, pp. 782–802. For a historical 
evolution of the concept, see S. Besson, “Sovereignty” in Max Planck Encyclopedia of Public International Law, available 
online at http://opil.ouplaw.com/home/epil (last accessed 20 May 2018), paras. 8–55. 
375 J. Cohen, Globalization and Sovereignty: Rethinking Legality, Legitimacy and Constitutionalism (Cambridge 
University Press, 2012), p. 26; A. Peters, “Humanity as the A and Ω of Sovereignty”, supra at note 374, pp. 515–516; D. 
Held, supra at note 374, p. 3. 
376 J. Cohen, supra at note 375, p. 26; S. Besson, “Sovereignty”, supra at note 374, para. 119. 
377 Island of Palmas case (Netherlands v. USA), Report of International Arbitral Awards, Volume II, 1928, pp. 829–871, 
p. 838. Another frequently quoted definition of sovereignty is the statement by the Permanent Court of International 
Justice (hereafter, PCIJ) in the Austro-German Customs Union case defined sovereignty as “the continued existence … 
[of a state] within her present frontiers as a separate State with sole right of decision in all matters economic, political, 
financial or other”, see Customs Regime between Germany and Austria, Advisory Opinion of 5 September 1931, 
Permanent Court of Justice Publications, Series A/B – No. 41, p. 45. For discussion, see M. Koskenniemi, From Apology 
to Utopia: The Structure of International Legal Argument (Cambridge University Press, 2005), pp. 240–241. 
378 A. Peters, Humanity as the A and Ω of Sovereignty”, supra at note 374, p. 516; J. Cohen, supra at note 375, pp. 26–
27. See Friendly Relations Declaration (UN Doc. A/RES/2625 (XVV) of 24 Oct. 1970). See the section on elements of 
the “sovereign equality” of states.  
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autonomy—and defined as “the right freely to choose and develop its political, social, economic and 

cultural systems”.379 A corollary of this right is the protection of a state’s “domaine réservé” and the 

corresponding duty of other states and international community not to intervene in internal affairs of 

that state.380 The “domaine réservé” or “domestic jurisdiction” clause is enshrined in Article 2(7) of 

the UN Charter, which establishes that: 

Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any 
state.381  

Conceptualisation of “domestic jurisdiction” as the scope of a certain matters which, due to their 

nature, lie exclusively within state’s domain was confirmed on several occasions by the Permanent 

Court of International Justice and more recently, by the ICJ in Nicaragua, which referred to it as 

“matters in which each state is permitted, by the principle of state sovereignty to decide freely”.382 As 

put by Fassbender, with the concept of “domaine reserve”, state “was not only shielded from 

intervention by other states but also from any uninvited ‘intrusion’ by international law” thereby, 

creating a certain “impermeability” of a state’s legal order from international law.383 Other 

fundamental rights of states frequently referred to in the literature include jurisdiction over people 

and territory, territorial integrity, judicial and legal equality, diplomatic immunity, the presumption of 

the legality of one’s sovereign acts and others.384  

Rather than providing a comprehensive overview of the notion of Westphalian sovereignty, 

this section will focus on highlighting its two prominent features, which conflict with the idea of 

endowing member states with legal responsibility for their voting conduct. These features are 

solipsism and the presumption of state freedom. Solipsism legitimises the idea that states should 

prioritise interests of their own domestic constituencies in the decision-making process over larger 

international legal concerns. The presumption of the freedom of states as a default rule of international 

law, if applied rigorously, would leave state’s voting discretion practically unlimited (the so-called 

                                                
379 Friendly Relations Declaration, supra at note 378. See also S. Besson, “Sovereignty”, supra at note 374, para. 121; A. 
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382 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v U.S.A), supra at note 
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“Lotus principle”).385 

To begin with solipsism, as the rule of sovereign kings and princes was replaced by the “rule 

of people”, the unalienable core of sovereignty became linked to the right of a polity to self-

determination – or in other words – to freedom of a people to further determine its political status and 

pursue its economic, social, cultural and other interests without external interference.386As a result, 

the main rationale behind the existence of nation-states is that they function as “trustees of their 

people” committed to their care, “hav[ing] fiduciary duties to them and only to them”.387 From this 

perspective, since the ultimate source of authority in the state are people, states are merely agents 

vested with the responsibility to pursue and protect the interests and values of their citizens, rather 

than taking into account larger international concerns.388  

Under the modern conditions of globalisation and increasing interdependence, many questions 

vital to nations are decided in the framework of institutions of global governance, including IOs. As 

outlined in detail in the previous chapter, state delegations in IOs clearly represent the interests of 

their home states as they are formally nominated, instructed and accountable to their home 

governments.389 However, since sovereignty ultimately lies with people, the policies formed by the 

government should largely reflect the preferences and values of domestic constituencies at large.390 

Viewed from this solipsistic perspective, states are not only allowed but also justified to pursue their 

national interests and values to the benefit of the nation (however conceived) when forming their 

position in IOs. By corollary, states are not required to take into account international obligations in 

making decisions in the organisational setting, as this may jeopardise the achievement of national 

goals.391  

This is even more true, since in modern international law, sovereignty—conceived as a state’s 

freedom of action—still remains a default rule.392 To put it otherwise, similar to the protection of 

individual liberty in domestic law, modern international law’s raison d'être still remains affording 

maximum realisation of state freedom of action, allowing for its restriction only through clear and 

unambiguous rules.393 This rationale is clearly manifested in the principle of voluntarism, according 

                                                
385 The conceptualisation of “solipsist sovereignty” is borrowed from E. Benvenisti, E. “Sovereigns as Trustees of 
Humanity: On the Accountability of States to Foreign Stakeholders” (2013) 107(2) American Journal of International 
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387 E. Benvenisti, “Sovereigns as Trustees of Humanity”, supra at note 385, p. 296. 
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to which states are only bound by legal rules on the basis of their prior (explicit or tacit) consent.394 

Such a logic—which will be referred to as the “Lotus principle”—was formulated by the PCIJ in 

1927 in a landmark judgment, retains its prominence still today.395  

To clarify, the Lotus case concerned a collision between a French steamship and a Turkish 

collier on the High seas, which resulted in the death of eight Turkish nationals. The central issue in 

the case was whether Turkey was entitled to bring criminal proceedings against the French officer on 

watch duty at the time of the incident before its domestic courts. France argued that in order to have 

jurisdiction, Turkey should identify a specific rule in international law authorising this entitlement. 

Turkey contended that it is allowed to exercise jurisdiction as long as there is no rule of international 

law expressly prohibiting it from doing so. The Court favoured the Turkish approach and it explained 

its position by reference to “the very nature and existing conditions of international law” in the 

following way: 

International law governs relations between independent States. The rules of law 
binding upon States therefore emanate from their own free will as expressed in 
conventions or by usages generally accepted as expressing principles of law and 
established in order to regulate the relations between these coexisting independent 
communities or with a view to the achievement of common aims. Restrictions upon 
the independence of States cannot therefore be presumed.396 

Thus, in the absence of rules governing the exercise of jurisdiction by states over foreign vessels on 

the High seas, the Court decided to fall back on the principle of sovereignty, suggesting that—unless 

there is a specific rule prohibiting particular conduct—state power should be presumed to be as 

unrestrained as possible.397 The underlying assumption here is the idea that state freedom is the 

starting point of international legal order, by analogy with municipal legal systems based on 

individual liberty.398 Accordingly, in this construction, similar to the domestic liberal tradition, the 

purpose of law is to give maximum effect to the original freedom of a state, which can only be 

restricted by clear and unambiguous rules, for instance treaty provisions it has consented to.399 If such 

rules are uncertain or vague, any such uncertainty should be interpreted to the advantage of the 

state.400 As thoroughly explained by Waldron, the implications of the approach of treating the state in 
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international law similar to the individual in the domestic legal system are that: 

The state would be entitled to treat international legal restraints in a rigorously textual 
spirit; IL restraints would have force where they clearly applied, but there would be no 
requirement to stretch or extend their meaning to constrain governmental freedom of 
action in areas that are unclear … In the municipal sphere, the individual citizen is 
entitled to regard the absence of law or the lack of clarity of law as an opportunity for 
the exercise of freedom, and so—pursuing this analogy—an individual government 
would be entitled to regard the absence, gaps in, or ambiguity of international law as 
an opportunity for the exercise of its sovereign freedom.401  

In the context of decision-making, the “Louts principle” would imply that—except for rare 

circumstances where the state agreed to explicitly limit its voting discretion—other rules which do 

not directly refer to its behaviour in the decision-making process, should be interpreted as not 

restricting its freedom to pursue its national interests. As explained in the analysis of the international 

legal practice undertaken in the first chapter, the legal norms that regulate the conduct of a state in 

the framework of an IO are quite infrequent. The only example identified was the Interim Accord case 

by the ICJ, where the bilateral agreement in question specifically required Greece not to object to 

Macedonia’s membership in IOs, as long as the latter is referred to in these organisations as “the 

former Yugoslav Republic of Macedonia”.402 By contrast, other cases which have provided for 

member state responsibility in decision-making have contained generic obligations, by requiring the 

latter to secure basic rights under the ECHR or the ICESCR when acting as members of IOs.403 

Moreover, the vague nature of such norms—whose extensive interpretation as covering state 

participation in IOs—presents a radical departure from the initial text agreed to in the respective 

treaties, and can essentially be disregarded under the “Lotus principle” in favour of unlimited 

sovereign discretion. 

To sum up, the traditional notion of Westphalian sovereignty legitimising a state’s unrestricted 

freedom and its preference for national interests in the decision-making process, cannot account for 

the member state responsibility practice analysed in Chapter 1. The next section, therefore, will focus 

on the analysis of “constitutionalist” approaches in international law and, in particular, Kelsen’s 

theory of law, from which they draw inspiration, as an analytical framework for the recent 

developments in the member state responsibility practice. 

  

                                                
401 J. Waldron, supra at note 399, pp. 340–341. 
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1.2 Kelsen's Theory of Sovereignty as the Analytical Framework for the Member State 
Responsibility Practice 

In recent years, many scholars have argued that—in light of new developments in international law—

“Westphalian” sovereignty has been eroded and became something of a “myth”.404 Instead, they 

submit that the international legal order is gradually evolving towards a more integrated and 

autonomous system with a constitutional quality.405 While constitutional discourse in international 

legal scholarship takes many forms, the majority of approaches (although not all of them) share two 

main propositions deriving from Kelsen’s theory of law, which is of most relevance to the argument 

presented in the current research.406  

The first is that the recognition of autonomy and the constitutional quality of the international 

legal order implies the end of state sovereignty and a move from sovereignty towards the 

constitutionalisation of international law.407 Sovereignty is not conceived any more as the supreme 

authority of a state preceding international law but rather along the lines of Kelsen’s definition of the 

concept as “the legal authority or competence of a state limited and limitable only by international 

law and not by the national law of another state”.408 Accordingly, it is more sound to speak about the 

“sovereign equality” of states as reflecting their capability of possessing the same rights and duties 

under international law rather than of “sovereignty” in a proper sense.409 In advancing these claims, 

scholars point to the fact that the international legal order is becoming more and more legalised, 

thereby significantly curtailing freedom of state actions on the international plane.410 In addition to 

the emergence of a multitude of treaties and customary rules regulating virtually all spheres of human 

activity, they emphasise the growth of non-consensual obligations binding on states, mostly in the 

form of jus cogens and the “legislative” decisions of the UN Security Council.411  

Second, legal commentators reasoning in Kelsenian terms all subscribe to the idea of that an 
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international “community of states” has now emerged, with the consequence that traditional state-

centric interests—manifested in the solipsistic perspective—are giving way to the interests of the 

international community as a whole.412 According to this perspective, this process began with the 

establishment of the United Nations Charter system, which—with its quasi-universal membership— 

played a decisive role in the emergence of international community.413 The UN Charter not only 

structurally connects states into international community but also proclaims the promotion of peace, 

the friendly settlement of disputes and human rights as its foundational principles and as conditions 

for membership.414 In particular, according to some commentators, human rights are promoted to the 

status of “shared values” of international community by virtue of Articles 1(3), 55 and 56 of the 

Charter and subsequent adoption of International Covenants.415 Some of these human rights norms, 

including the prohibition of torture, genocide, slavery and racial discrimination, have obtained the 

status of jus cogens, defined as the norms accepted and recognised by the international community 

of states as a whole from which no derogation is permitted, thereby establishing a rudimentary 

hierarchy in international law.416 Moreover, the line between “internal” and “international” matters is 

becoming increasingly hard to draw, with “further intrusion of international law in matters previously 

thought to be shielded from any outside interference”.417 More precisely, with novel obligations 

imposed on states with regard to human rights, democracy and “good governance”, even the treatment 

of their own citizens is no longer regarded as a purely internal matter.418 As put by Cohen, “a radical 

idea is at stake: that the international community may articulate and enforce moral principles and 

legal rules regulating the conduct of governments toward their own citizens”.419 One manifestation 

of this trend is the articulation of the responsibility to protect (R2P) doctrine, whose proponents argue 

that if the sovereign state fails to protect its population from grave human rights violations, 

international community should step in. 

Indeed, both postulates can be traced back to the Kelsen’s theory of law, as will be 

demonstrated below. As opposed to the Westphalian concept, which essentially perceived sovereignty 

as a reflection of power, Kelsen reconstructed sovereignty as a purely juridical concept. In particular, 

in opposition to the traditional public law theories, which assumed that the state “exists independent 
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of, and even preceding, the law”, Kelsen advanced the so-called “identity thesis”, which equates a 

state with its legal order. 420 Accordingly, sovereignty is not a characteristic of the state but of the legal 

order, perceived as the “supreme order, above which no other legal order exists”.421 More precisely, 

a legal order is considered supreme when the ultimate reason for the validity of the system of norms 

in this order is derived from the given order itself and not from any other normative order.422 

To clarify, following his aspiration to sever legal science from both natural law and the realm 

of social facts, Kelsen maintained that the validity of a legal norm can only derive from another 

norm.423 Thus, within national legal order, the answer to the question of why a decision of a court 

should be obeyed is a statute of the parliament establishing that the law prescribed by courts should 

be obeyed.424 In turn, the statute of the parliament should be followed because a provision in the 

constitution stipulates that the law prescribed by the parliament should be followed. When it comes 

to the current constitution, its validity, possibly, can be traced to an older constitution. However, once 

we reach the historically first constitution, the reason for its validity should be presupposed in the so-

called “basic norm” (or “grundnorm”), which stipulates that the historically first constitution should 

be obeyed.425 In Kelsen’s account, all norms whose validity may be traced back to the same basic 

norm form a legal order.426 Thus, the basic norm is the “common source” and “bond” between all the 

different norms of a given order.427 In addition, since a legal norm is valid only because it is created 

in conformity with the conditions stipulated by another norm, their relation may be characterised as 

one of sub-ordination, where the latter norm is described as superior to the former.428 Thus, the 

resulting image of the legal order is one characterised by strict unity and hierarchy of validity claims, 

culminating in the basic norm.429  

Thus, for a state be regarded as sovereign, the ultimate reason for the validity of norms 

comprising its legal order should be found in its own basic norm.430 However, theoretically, the only 

legal order that can be considered superior to national legal order is international legal order.431 

Accordingly, the only right way to understand the question of sovereignty is in terms of the 
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relationship between domestic law and international law.432 For Kelsen, there are only two 

theoretically sound options for conceiving of this relationship: either international legal order is the 

sovereign or the nation legal order is.  

To be sure, Kelsen rejects dualist (and pluralist) approaches to the relationships between 

domestic and international law, which treat the two systems as autonomous from each other, on the 

grounds they are incoherent. This is because, in his reliance on Kantian methodology, he was 

convinced that the unity of national and international law should be adopted as an epistemological 

postulate.433 As a result, “a jurist who accepts both as a set of valid norms must try to comprehend 

them as parts of one harmonious system”.434 In other words, both national law and international law 

should be necessarily conceived as forming part of a monistic hierarchical system deriving their 

validity from the same basic norm.435 The only way in which the unity of the two legal orders can be 

denounced is to stop conceiving either system as one of law.436 Then the two orders will be in different 

“spheres” of cognition, thereby obviating the assumption of unity.437 

Yet, while legal science demands that both national and international law should be considered 

as forming one legal system, the choice between the primacy of national or international law cannot 

be decided on objective grounds. Rather, it depends on different world views, the former pertaining 

to the subjectivism and the latter to objectivism.438 To elaborate, the thesis of the primacy of national 

law conceives both national and international legal orders as belonging to the same unified legal 

system, with only one state whose national legal order is the starting point of construction being 

sovereign, i.e. a supreme normative order whose validity is not to be derived from any other higher 

legal order.439 Such a construction of the relationships between national and international law has two 

important implications. First, international law can no longer be regarded as an autonomous legal 

system; and, second, the sovereignty of other states can no longer be sustained.440 Regarding the first 

claim, the primacy of national law means that international law is valid only if it is recognised by the 

state which is the only sovereign: international legal order forms part of its legal order and therefore, 

is subordinate to it.441 In other words, international legal order derives its validity from domestic 
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constitutional order and consequently cannot be regarded as an autonomous legal system. 

Likewise, the sovereignty of other states is impossible as the sovereign state whose legal order 

is the starting point of construction cannot recognise the simultaneous existence of other autonomous 

legal orders. As explained by Kelsen, the choice for the primacy of national law stems from  

subjectivistic philosophy which, in order to comprehend the world, proceeds from the 
philosopher’s own ego and, hence, interprets the world as the will and idea of the 
subject. This philosophy, proclaiming the sovereignty of the ego, is incapable of 
comprehending another subject … as an equal being.442 

In fact, the only theoretically sound way for Kelsen to conceive of the equality of multiple states is 

to accord primacy to international law, with the latter being conceived as a supreme legal order from 

which reasons for the validity of all national legal orders derive.443 The determination of spheres of 

validity of all national legal orders cannot be brought about by norms belonging to one national legal 

order as the latter itself is limited in validity only to the territory of that state.444 Therefore, the only 

way to conceive of the equality of multiple states is to ground it in a higher normative order, i.e. 

accord primacy to international law. Thus, it appears that, in the final analysis, Kelsen defends the 

subordination of national legal orders to international law by invoking the fundamental principle of 

equality of states widely recognised in positive international law.  

The consequences of regarding international law as the highest system in the global hierarchy 

of norms are quite far-reaching. It means that the state is not really sovereign in a classical sense, at 

best its “sovereignty” means that it is subordinated only to international law.445 The real sovereign is 

international law and states are only juridical persons constituted by it.  

Thus, Kelsen's account of sovereignty denies the intrinsic freedom of states existing prior to 

international legal order. Instead, in his view, sovereignty is determined by the law itself and stands 

for an aggregate of rights and competences allocated by international law to entities it regards as legal 

subjects.446 Consequently, on this construction, there is no a priori domain of legitimate action for a 

state. Rather, every exercise of state authority should be authorised by legal order.447  

On this account, rather than equating states with individuals whose liberty is the starting point 

of analysis in international law, states appear as law-constituted entities and therefore, are more 

similar to agencies in national legal orders.448 As a consequence, while according to liberal traditions 
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the law should maximise freedom of the individual by constraining behaviour only through clearly 

promulgated rules—with any uncertainty interpreted to their advantage—the opposite holds for 

administrative agencies and, consequently, states in international law. To clarify, when it comes to 

state agencies, the underlying rationale is “the more law the better”, as unfettered discretion of 

governmental organs is contrary to the essence of the rule of law.449 Domestic agencies and organs 

are expected to “go out of [their] way to ensure that legality and the rule of law are honoured in [the] 

administration of society”.450 Most importantly, similarly to governmental agencies in national legal 

orders, states' actions are deemed legitimate only when they are authorised by law. If the law applying 

to specific act of state is unclear, the latter is under an obligation to construct from “the legal materials 

available the best (most useful, most coherent, most ‘just’’) solution possible”.451 In practice, this 

boils down to the obligation “to engage in reasoned argument concerning their obligations under 

norms which may be less determinate”.452 On this construction, previously solipsistic sovereign states 

are “dethroned” to the status of organs of the international community, vested with the obligation to 

uphold international legal order. 453 

Against this background, it is clear that the practice requiring member states to take into 

account their obligations under international law when acting in IOs reflects the Kelsenian 

construction of states as law-constituted agencies, whose every act should be traced to the higher 

international legal order. More precisely, in the context of decision-making, this would imply that 

states—as law-constituted entities under the authority of international law—are always required to 

ascertain a legal rule authorising their actions. In practice, this would imply that before casting their 

vote or assuming a position in an IO, states are under the duty of legal reasoning in attempting to 

construct such a rule. In other words, states—to put it bluntly—are required to understand what 

international law rules apply to the issue that is being debated. The next section will shed more light 

on how this duty should be administered, by taking into consideration the fact that, as demonstrated 

in Chapter 1, states are often under multiple obligations, stemming from different regimes of 

international law claiming a certain degree of autonomy. 
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2 The Duty of Legal Reasoning in a Fragmented International Legal Order 

2.1 The Fragmentation of International Law as a Phenomenon 

It has become almost a truism in international legal scholarship to state that international law is 

undergoing a process of increasing fragmentation, understood as its functional differentiation in 

relatively autonomous regimes with their own rules, institutions and procedures.454 What was 

previously referred to as a system of “general international law”, is now claimed to be operating as 

“WTO law”, “environmental law”, “human rights law”, “environmental law”, and so on.455 The 

development of these regimes has been regarded by some as a natural phenomenon caused by the 

expansion of international legal activity to new spheres of emerging global concern. Nevertheless, 

most scholars point to the difficulties posed by such diversification for the unity and coherence of 

international law.456 In a study conducted on the topic, the ILC formulated the problem in the 

following way: 

[S]pecialized law-making and institution-building tends to take place with relative 
ignorance of legislative and institutional activities in the adjoining fields and of the 
general principles and practices of international law. The result is conflicts between 
rules or rule-systems, deviating institutional practices and, possibly, the loss of an 
overall perspective on the law.457  

A more radical thesis is put by the proponents of so-called legal pluralism, who submit that it is not 

feasible to structure the global order through a common framework of normative or institutional 

hierarchy.458 Therefore, in contrast to the monistic and hierarchical construction of global legal order 

defended by Kelsen and global constitutionalists, the proponents of legal pluralism argue that it is 

more accurate to perceive the relationships between different legal orders and regimes in a 

heterarchical and decentralised manner. According to legal pluralists, there is no overarching legal 

framework of rules and principles to deal with the disorderly interplay between different legal orders 

and regimes.459 Rather, their relationships are ultimately defined by each order itself and normative 

conflicts are solved by means of mutual adjustment, compromise, political negotiation or frequently, 

                                                
454 J. Klabbers, “Setting the Scene” in J. Klabbers, A. Peters, G. Ulstein (eds), Constitutionalization of International Law 
(Oxford University Press, 2009), pp. 1, 11. 
455 ILC, Fragmentation of International Law. Problems caused by the Diversification and Expansion of International Law’, 
Report of the Study Group of the International Law Commission. Finalised by Martti Koskenniemi, UN Doc 
A/CN4/L.682 (13 April 2006), para. 8. For a more radical version of this thesis, see A. Fischer-Lescano, G. Teubner, 
“Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law”, (2004) 25 Michigan Journal 
of International Law 999, as well as proponents of legal pluralism, among whom are: B. Tamanaha, “Understanding 
Legal Pluralism: Past to Present, Local to Global”, (2008) 30 Sydney Law Review 375; N. Krisch, Beyond 
Constitutionalism: The Pluralist Structure of Postnational Law (Oxford University Press, 2010). 
456 ILC, Fragmentation of International Law, supra at note 455, para. 14. 
457 Ibid, para. 8. 
458 J. Cohen, supra at note 375, p. 22. 
459 N. Krisch, supra at note 455, p. 69. 



 100 

remain unresolved.460 

Within pluralism itself, there exists a number of approaches traditionally categorised as 

belonging to either “strong” or “weak” versions of pluralism—or, in Krisch’s terms, “systematic” 

versus “institutional” pluralism.461 The key difference between the two categories is that strong 

pluralists advocate for ad hoc forms of conflict resolution by means of the political process, 

denouncing the possibility for accommodation of conflicting claims of authority.462 Weak or 

“dialogical” pluralists, in turn, seek to devise a framework of common rules and principles to deal 

with conflicts but without embracing a clearly defined hierarchy, emphasising “mutual openness and 

cross-border dialogue”.463  

Irrespective of whether one endorses the claims presented by legal pluralists, it should be 

noted that, at a minimum, fragmentation of international law is evident in the analysis of the member 

state responsibility practice undertaken in Chapter 1. What can be observed from this analysis is that 

states are subject to multiple legal regimes simultaneously, which makes identification of a legal rule 

authorising state conduct in decision-making challenging. As demonstrated in the first chapter, the 

potential incompatibility normally arises between, on the one hand, obligations flowing from 

membership in IOs—such as the EU or the UN—and, on the other, obligations under general 

international law, most frequently under human rights treaties, such as the ECHR or ICESCR. 

Moreover, as demonstrated in Chapter 2, such plurality is inherent in the double role of member states 

in plenary and executive organs of IOs, which simultaneously act as sovereign states, subject to 

international law, and constituent elements of the organisation’s organs, subject to its internal legal 

order.  

Against this background, the question arises as to how member states should construct the 

rules authorising their actions in light of this plurality. In other words, should they be entitled to 

prioritise one set of obligations over the other or should they attempt to reconcile them? The next 

sections will argue for the latter option. In particular, it will be submitted that the application of 

Kelsen’s theory of law as the analytical frame to conceptualise the member state responsibility 

practice entails that member states are under the due diligence obligation to construct the most 

coherent account of the norms authorising their actions. As will be demonstrated, this obligation flows 

from the concept of the unity of law, which forms the central epistemological postulate of Kelsen’s 

theory. In particular, it will be elaborated that, for Kelsen, this notion presupposes two main elements: 

first, that all legal regimes should be cognised as forming one legal system and second, that potentially 
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conflicting norms should be reconciled by means of interpretation.  

2.2  Epistemological Postulate of the Unity of Law in Kelsen’s Theory 

2.2.1 International Law as a Unitary Hierarchical System 

As mentioned above, following Kant, the epistemological postulate of the unity of law lies at the heart 

of Kelsen’s theory. In particular, it presupposes two main elements that are central to legal cognition: 

first, that all valid norms should be regarded as belonging to the same legal system and second, that 

this system should be described in non-contradictory statements.464 These two postulates are also key 

in understanding Kelsen’s approach to normative conflicts and will be examined in turn.465  

First of all, as already outlined above, for Kelsen it is imperative that a jurist who 

acknowledges the validity of multiple norms must try to understand them as belonging to one 

system.466 On this account, there can be no legal regimes existing outside international legal order.467 

Rather, all norms belonging to different regimes should be cognised as forming part of unified 

international legal system. Indeed, this proposition does not seem too controversial for “mainstream” 

legal scholarship, including authors who acknowledge the process of fragmentation of international 

law. In fact, there is an agreement among international lawyers that, in the final analysis, even the so-

called “self-contained” regimes, providing for their own rules of interpretation and administration of 

legal norms, do not exist in “clinical isolation” from public international law.468 This was also the 

position of the ILC in its report on the fragmentation of international law, where it labelled the term 

“self-contained” regime as “misleading” since “there is no support for the view that … general law 

would be fully excluded”.469 In supporting this claim the ILC conducted a survey of the case law of 

various human rights tribunals, as well as of the WTO Appellate Body, which demonstrated that both 

organs, notwithstanding being considered as operating within “self-contained” regimes, nonetheless, 
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constantly employ rules and principles of general international law, not confined to treaty 

interpretation.470 Likewise, Pauwelyn—writing about WTO law, which is generally perceived as the 

most “self-contained” regime of international law—submitted that “no academic author, WTO 

decision or document disputes that WTO rules are part of the wider corpus of public international 

law”.471 In addition, even the most loyal advocates of “regime specialisation” do not dispute this 

assumption.472 For instance, Luhmann, the proponent of “systems theory”, posited that all systems 

are interconnected through so-called “structural couplings”.473 Similarly, in their analysis of regime 

collisions, Teubner and Fischer-Lescano assume—when voicing concerns about inconsistent 

decisions reached by different judicial and quasi-judicial bodies—that a certain conception of system 

exists among these actors because, as Somek observed, each of them has to “come up with some 

conception of the [other] decision’s normative force”.474 In other words, as long as all norms can be 

conceived as originating in the same system of international law, it can be accommodated by Kelsen’s 

theory.475 

Instead, a potentially more challenging element of Kelsen’s theory in terms of its application 

to international law is the fact that, for him, the key element of a unified system is the pyramid of 

authorisation, in which the validity of a lower norm can be traced to a higher norm, ultimately 

culminating in the basic norm as the final source of authorisation for the entire legal system. In 

Kelsen’s own words:  

The unity of these norms is constituted by the fact that the creation of one norm—the 
lower one—is determined by another—the higher—the creation of which is 
determined by a still higher norm, and that this regressus is terminated by a highest, 
the basic norm which, being the supreme reason of validity of the whole legal order, 
constitutes its unity.476 

This regressus may present a challenge for international law because the latter has been traditionally 

portrayed as a largely horizontal system. Indeed, sources of international law referred to in Article 

38(1) of the ICJ Statute—namely international treaties, customary international law and general 

principles of law—do not stand in hierarchical relationships vis-à-vis each other and are considered 

as having equal rank.477 As a result—in contrast to domestic legal orders, which display an established 
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hierarchy of norms, according to which normative conflicts are resolved—international law provides 

for no “order of precedence” between different legal rules.478 As a result, conflicts between different 

norms are decided on case-by-case basis by recourse to common principles of conflict resolution or 

either on or on the basis of the so-called “informal hierarchies” of international law, represented by 

jus cogens and Article 103 of the UN Charter.479  

Jus cogens norms are defined as the norms accepted and recognised by the international 

community of states as a whole as a norm from which no derogation is permitted.480 Although the 

concept of jus cogens is widely accepted in international legal theory and practice, its exact scope and 

the operation of these norms are far from clear.481 Prohibition of torture, genocide, slavery and racial 

discrimination are usually cited as examples of jus cogens norms but beyond this, it is unclear what 

other rules can be considered as having peremptory status.482 In addition, the practice of international 

courts and tribunals demonstrates that jus cogens has been rarely used to resolve the normative 

conflicts by invalidating the conflicting norm.483 Thus, as succinctly put by Paulus, “the 

indeterminacy of the content and the precise legal effect of jus cogens has largely condemned it to 

practical irrelevance”.484 In addition to its limited value in resolving normative conflicts, it should be 

noted that it does not constitute a formal hierarchy in a Kelsenian sense because it can originate from 

any source of international law. In fact, the highest standing of jus cogens in international law derives 

not only from its sources but, rather, its substantive content encapsulating a fundamental value, which 

allows no derogation.485  

In addition, Article 103 of the UN Charter is considered to represent another instance of 

hierarchy in resolving normative conflicts. As is widely known, it provides that obligations of 

members of the UN under the UN Charter should prevail over their other obligations under “any other 

international agreement”. The application of the article is not without problems, either. First of all, it 

is not clear whether it applies only to treaties or also to customary international law.486 Second, it does 

not provide any solutions when the conflict arises between two obligations under the Charter.487 Last 

but not least, the prevalence of Article 103 in resolving normative conflicts has been seriously called 

                                                
478 ILC, Fragmentation of International Law, supra at note 455, para. 324. 
479 R. Wolfrum, supra at note 477, para. 11; V. Jeutner, Irresolvable Norm Conflicts in International Law: The Concept 
of a Legal Dilemma (Oxford University Press, 2017), p. 48. 
480 Vienna Convention on the Law of Treaties (1969), Article 53. 
481 ILC, Fragmentation of International Law, supra at note 455, para. 363.  
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483 M. Milanovic, “Norm Conflicts in International Law: Whither Human Rights?”, (2009) 20 Duke Journal of 
Comparative and International Law 69, 71–72. For a detailed discussion of the role of jus cogens in the resolution of 
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into question in a number of cases before domestic and regional courts dealing with human rights 

challenges to the measures implementing UN Security Council anti-terrorism sanctions, most 

famously in the landmark Kadi case before the ECJ.488 In fact, the analysis of other cases also 

demonstrates that courts increasingly refuse to relinquish domestic or regional human rights 

guarantees, even despite Article 103, by engaging into various conflict avoidance techniques, 

including harmonious interpretation or disintegration of domestic law from international law.489 Most 

importantly, in any event Article 103 rather represents a conflict clause agreed upon by the parties to 

the treaty, as opposed to a fully-fledged rule establishing a general hierarchy in international law. To 

sum up, both the concept of jus cogens and Article 103 of the UN Charter do not fundamentally 

challenge the largely horizontal nature of the international legal system and do not represent a 

hierarchy in a proper Kelsenian sense. 

However, this notwithstanding, since construing an international legal system as a hierarchical 

is essential to juristic cognition according to Kelsen, the question remains whether international law 

can be nevertheless meaningfully cognised as involving the hierarchy of authorisation. Kelsen takes 

up this question in his General Theory of Law and State. As discussed above, for Kelsen the inquiry 

of the hierarchical construction of legal order primarily means answering the question of what the 

basic norm is. To this end, he suggests that the norm that “States ought to behave as they have 

customarily behaved” is the presupposed basic norm of international legal order and consequently, of 

the national legal orders constituted by it.490 The basic norm, thus, accounts for the creation and 

validity of customary law as one of the primary sources of international law and places it at the highest 

level of hierarchy of positive international law. In turn, one of the norms of customary international 

law is pacta sunt servanda, which holds that states should observe in good faith the treaties that they 

have concluded.491 This norm constitutes the basis for validity of the norms created by international 

treaties, which form the second level of hierarchy in positive international law in Kelsenian sense. 

The lowest level of hierarchy is constituted by decisions of various organs that were themselves 

created pursuant to international treaties, such as resolutions of the UN General Assembly or decisions 

of the ICJ.492  

The question, however, remains whether this hierarchy of authorisation can provide any 

conclusive guidance on the resolution of normative conflicts, especially between the norms at 
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different levels of the hierarchy, e.g. a customary law norm protecting a certain right and a treaty 

norm that limits this right. On a first glance, it appears logical to conclude that in case of the conflict 

the former should trump the latter because of its allegedly higher standing in the hierarchy of 

international law. However, according to Kelsen, this is not the case. This is because genuine 

hierarchical relations of conformity only exist between the norms when one norm directly authorises 

the creation of the other norm, and not between the norms at different levels of hierarchy per se.493 In 

other words, the only norm that the treaty norm in question should conform to is the norm that 

authorised its creation, i.e. the customary rule pacta sunt servanda. A “sister norm” of pacta sunt 

servanda—i.e. a human rights norm with which it shares a higher customary law status—therefore 

has no direct bearing on that treaty norm.494 

As clear from this example, most norms of international law only condition the validity of 

lower norms in terms of formal delegation, namely by merely authorising their creation.495 In fact, 

constructing a hierarchy of international legal order in a Kelsenian sense will only lead as far as 

concluding that all treaty norms should conform to the pacta sunt servanda principle and all 

customary law norms—to the basic norm providing that states should behave as they have 

customarily behaved. Needless to say, it does not allow inference of any principles pertaining to 

substantive consistency. This stands in sharp contrast with national legal orders, where a higher 

authorising norm—normally the constitution—and formal validity determine the material validity by 

prescribing limitations on the content of future laws passed by the legislature.496 However, due to its 

“primitive nature”, employing Kelsen’s theory in international law can only lead to the hierarchy in 

the most “ascetic” sense of the word, which presents no more than a hierarchy of law-creation.497 

Thus, as such, it does not provide any guidance on the resolution of normative conflicts, except for 

the valuable insight that all norms in the international legal order should be construed as a part of one 

system grounded in a basic norm. The next section, therefore, will consider another postulate of 

Kelsen’s theory, namely the principle of non-contradiction, and its application to the resolution of 

normative conflicts.  

2.2.2 Unity of the International Legal Order as the Absence of Contradictions 

For Kelsen, the second characteristic of the unity of legal order is that it can be described in statements 

                                                
493 J. Kammerhofer, Uncertainty in International Law: A Kelsenian Perspective (Routledge, 2010), p. 186. 
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that do not contradict each other. Indeed, for Kelsen, logical contradiction of norms in a strict sense 

can lead to undesirable consequences. To clarify, if one norm prescribes a certain conduct, and another 

norm prescribes the exact opposite, the question of what law requires cannot be answered.498 

However, since legal science should aim to comprehend its object of cognition as meaningful and 

free of contradictions, one is forced to conclude that only one of the two norms can be considered as 

objectively valid.499 Kelsen maintains that, to avoid such a dilemma, the starting assumption should 

be that normative conflicts “can and must be solved by interpretation” or, in other words, that two 

competing norms should be given the most consistent interpretation.500 Thus, he states that 

It is one of the main tasks of the jurist to give a consistent presentation of the material 
with which he deals. Since the material is presented in linguistic expressions, it is a 
priori possible that it may contain contradictions. The specific function of juristic 
interpretation is to eliminate these contradictions by showing that they are merely sham 
contradictions. It is by juristic interpretation that the legal material is transformed into 
a legal system.501  

To illustrate the application of the principle of non-contradiction, he differentiates between two types 

of conflicts: those between the norms of the same level of hierarchy and those between a higher and 

a lower norm.502 When discussing the application of the principle of non-contradiction to the conflicts 

of norms existing at the same level of hierarchy but enacted at different time, Kelsen suggests the 

principle lex posterior derogat priori as a means of reconciling the conflict.503 In particular, in his 

reasoning, since the organ that enacted the norm is normally also authorised to change and abolish 

the norms, principle lex posterior derogat priori “may be presumed to be included in the 

authorization”.504 In turn, where there is a conflict between norms at the same level of hierarchy which 

were created simultaneously, such as contradictory clauses in the same act, the resolution of the 

conflict will depend on whether the two norms can be understood only as partially contradictory or 

not. If this is the case, then one of the norms can be interpreted as limiting the validity of the other.505 

If, instead, this interpretation cannot be reached, then legal cognition will find it hard, even 

impossible, to grasp the meaning of the act in the normative sense: 

If neither the one nor the other interpretation is possible, then the legislator creates 
something meaningless; we then have a meaningless act of norm creation and therefore 
no act at all whose subjective meaning can be interpreted as its objective meaning; no 
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objectively valid legal norm is present, although the act has been posited according to 
the basic norm.506  

Admittedly, the questions raised by conflicting norms at different levels of hierarchy or, in other 

words, conflicts between a higher and a lower norm, are even more challenging for Kelsen. This is 

because such a conflict seems inconceivable because the lower norm, which allegedly conflicts with 

the higher norm, is valid exactly because it is supposed to be created in conformity with this higher 

norm.507 In fact, for Kelsen, it is misleading to describe such normative conflict as a contradiction. 

As he notes:  

[A] “norm contrary to a norm”, however, is a self-contradiction; a legal norm which 
might be said to be in conflict with the norm that determines its creation could not be 
regarded as a valid legal norm – it would be null, which means it would not be a legal 
norm at all.508  

Here Kelsen claims that although such situations are possible, they do not compromise the unity of 

the legal system because it can be dealt with by legal means provided by the system itself.509 More 

precisely, there are two options available in this regard: either the lower “illegal” norm is abrogated 

through constitutional review, as is frequently the case in national law, or a lower norm is considered 

as a delict, for the creation of which the higher norm attaches sanctions.510 In either case, both norms 

remain valid, at least until abrogated, and the “illegality” of  anorm simply means that it can be 

annulled.511  

To sum up, while Kelsen’s approach to normative conflicts in many circumstances raises more 

questions than answers, it is clear that it is informed by the postulate that the system as a whole should 

be juridically construed as free of contradictions, even in the face of normative conflict.512 As a result, 

it is incumbent upon legal practitioners to start from the assumption that the meaning of two allegedly 

conflicting norms can be reconciled by recourse to interpretation or, in Kelsen’s words, by 

“eliminat[ing] these contradictions by showing that they are merely sham contradictions”.513  

Although Kelsen himself did not elaborate on this statement, it seems that what is at stake 

here is the distinction, frequently made in the literature, between the so-called “apparent” and 

“genuine” (or “actual”) normative conflicts. To clarify, an apparent conflict occurs when two norms 

are contradictory only at first sight but can be eventually reconciled by means of interpretation, 
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thereby making the conflict “disappear”.514 This seems to be the type that Kelsen referred to as 

“sham” contradictions. The interpretative technique used to render the apparently conflicting norms 

compatible is usually referred to as harmonious interpretation.515  

In Pure Theory of Law, Kelsen provides an example of harmonious interpretation of two 

norms, one of which prescribes that “everybody who committed a certain delict is punishable” and 

the second one stating that “persons of less than fourteen years of age are not punishable”.516 The 

reconciliation of meaning of the two norms would, naturally, lead to the following interpretation: 

“everybody who has committed a certain delict, with the exception of persons below the age of 

fourteen, ought to be punished”.517 A potentially more complex scenario, where harmonious 

interpretation has been employed is the case law of the ECtHR analysed above. In particular, in the 

Bosphorus case analysed in the first chapter, the ECtHR reconciled the competing obligations of 

Ireland under the EC regulation requiring it to impound all the aircraft belonging to the FRY, on the 

one hand, under, and the ECHR requiring it to respect the right to property, on the other. As discussed, 

the Court did so by adopting the “equivalent protection” doctrine, according to which a state’s action 

undertaken in compliance with obligations flowing from its membership in an IO is considered to be 

in compliance with the Convention as long as the organisation in question protects human rights at 

the level at least comparable to what is provided by the ECHR.518 As demonstrated, the same 

reasoning was applied by the Court in Gasparini and other cases. 

However, harmonious interpretation of two competing norms is not always possible. When 

resort to conflict avoidance techniques is no longer possible, an actual conflict takes place.519 This 

normally happens when “treaty provisions are inherently contradictory, lacking terms that are broad 

and ambiguous enough to allow for interpretative flexibility”.520 The notion of actual conflict in the 

literature corresponds to the concept of logical contradiction between two “ought” statements in 

Kelsen’s understanding, which does not allow the jurist to meaningfully infer the conduct required 

by the legal order.521 In these cases, since norms cannot be reconciled by interpretation, one norm 

should necessarily be given priority over the other.522  
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The distinction between apparent and genuine conflicts was introduced to demonstrate that 

not every situation will allow for the member states to reconcile their conflicting obligations via legal 

reasoning. In this light, this obligation should be understood as the “best effort” obligation to provide 

the most coherent account of norms authorising their conduct in the decision-making process.  

Conclusion 

This chapter has sought to conceptualise international legal practice regarding member state 

responsibility by reference to two main tenets of Kelsen's theory of state and law: the understanding 

of sovereignty as a juridical concept and the epistemological postulate of the unity of law. In doing 

so, two main propositions have been advanced. The first is that, in line with Kelsen's theory of law, 

state sovereignty is increasingly understood as merely shorthand for competences allocated by the 

higher international legal order. As a result, states’ political discretion in the decision-making process, 

previously legitimised by two prominent features of Westphalian sovereignty, namely solipsism and 

the “Lotus principle”, is now more accurately conceptualised as a sphere of action determined by 

international law. The practical implication of this conceptualisation for member state responsibility 

in the decision-making process is that states, as law-constituted entities, are required to ascertain a 

legal rule applicable to the issue that is being debated before casting their vote or assuming their 

position in an IO. In other words, states are expected to engage in the process of legal reasoning and 

argumentation. 

The second section, in turn, discussed how this duty should be administered against the 

background of fragmentation of international legal order, evident in the member state responsibility 

practice. This question was examined against the postulate of the unity of law central to Kelsen’s 

theory, which, as outlined above, presupposes two main elements. The first is that all valid legal 

norms should be cognised as belonging to a monist legal system united by the hierarchy of 

authorisation. The second is that this system can be described in non-contradictory statements. With 

regard to the first element of unity, it was submitted that while all legal regimes can be presupposed 

as forming part of international legal order, a meaningful construction of hierarchy along Kelsenian 

lines can only take the most rudimentary form, which, as such, cannot give any conclusive answers 

on what norms of international law should be prioritised. In this light, it was argued that another 

meaningful way to cognise international law as unified legal system, namely to juridically construct 

it as being free of contradictions, has more relevance in the member state responsibility practice. On 

this basis, it was submitted that, in order to uphold the unity of legal order, member states should 

provide the most coherent account of norms authorising their vote by reconciling any apparently 

contradictory norms when exercising their duty of legal reasoning. However, the distinction between 
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apparent and genuine conflicts was noted. Since it follows that not all norms can be reconciled by 

recourse to harmonious interpretation, the obligation incumbent upon member states is one of due 

diligence or “best effort”. The next two chapters will illustrate in more detail how the duty of legal 

reasoning advocated in this chapter operates in real-life scenarios by applying it to two pertinent case 

studies concerning instances of decision-making, one in the UN Security Council and the other in the 

European Stability Mechanism. 
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CHAPTER 4 

 

CASE STUDY 1—THE SECURITY COUNCIL’S FAILURE TO INTRODUCE 

AN ARMS EMBARGO AND TARGETED SANCTIONS IN THE FACE OF 

SERIOUS RISK OF GENOCIDE IN SOUTH SUDAN 

Introduction 

The previous chapter argued that member state responsibility in the decision-making process should 

be understood as an exercise of the duty of legal reasoning. Member states are thereby required to 

identify international legal rules applicable to their conduct in the decision-making process in light 

of the specific issue that is being debated in the IO. This chapter will illustrate the practical application 

of this argument by focusing on the decision-making process in the UN Security Council. The specific 

example that will be examined is voting for a resolution tabled by the United States proposing 

imposition of an arms embargo and targeted sanctions on South Sudan, in response to a warning made 

by the UN Special Adviser on the Prevention of Genocide in November 2016 about the serious risk 

of genocide in the country.523 In this particular context, there are two norms that can be considered as 

“authorising” the votes of the Council members in a Kelsenian sense. These are, on the one hand, 

their obligations under Article 2(2) of the UN Charter to fulfil their mandate of maintaining 

international peace and security in good faith and their due diligence obligations under the Genocide 

Convention to prevent the commission of genocide, on the other. In particular, it will be argued that 

in exercising their duty of legal reasoning in light of these two provisions, the member states are 

ultimately compelled to assess in good faith whether the measures proposed will have a positive 

impact on scaling down the violence and decreasing the risk of genocide in South Sudan.  

In constructing this argument, the first section of this chapter will start by providing the 

context to the rest of the case study, namely by outlining the development of the civil war along ethnic 

lines, which erupted in South Sudan in December 2013. Particular attention will be paid to the 

situation in the region of Central Equatoria between July 2016 and January 2017. In the opinion of 

UN Special Adviser on the Prevention of Genocide, Adama Dieng, this period was particularly 

conducive to the commission of genocide. This will be followed by an examination of the voting for 

                                                
523 This chapter was finalised in July 2017 and subsequent developments of the conflict situation in South Sudan were not 
taken into account. In addition, since the case study focuses on the voting for a specific draft resolution that took place 
on 23 December 2016, the emphasis will be put on the information available to the Council members in that period of 
time. 
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the draft resolution tabled by the United States imposing an arms embargo and targeted sanctions, 

with particular focus on the explanations given by the member states’ representatives regarding the 

motivations behind their votes. After briefly describing the decision-making procedure in the UN 

Security Council—and the role of the member states therein, in line with the conceptualisation 

undertaken in Chapter 2—the chapter will proceed with a demonstration of how the duty of legal 

reasoning should be administered by the Council members. In particular, as a first step, international 

legal rules applicable to the issue under consideration should be ascertained. In this case, as a result 

of the double role of the member states as agents of both of international law and the UN legal order, 

the relevant rules are, respectively, the Genocide Convention and the UN Charter. On this basis, the 

last part of the chapter will demonstrate how the process of legal reasoning in light of these two 

obligations should be conducted. 

1 Introducing the Context: Civil War in South Sudan In the Period from December 
2013 to December 2016  

1.1 The First Eighteen Months of the Conflict: From the Breakout of Violence in 
December 2013 to the Conclusion of the August 2015 Peace Agreement 

On 9 July 2011, after more than fifty years of conflict, South Sudan gained independence from Sudan 

and became the world’s newest state. Yet, just two-and-a-half years after independence, civil war 

broke out. The armed conflict arose out of political tensions between South Sudan’s President, Salva 

Kiir, who belongs to the largest ethnic group in the country—the Dinka—and former Vice-President 

Riek Machar, who belongs to the second largest group, the Nuer. Both Kiir and Machar were 

prominent figures in the fight for independence from Sudan, led by the Sudan People’s Liberation 

Movement (hereinafter the SPLM) and its affiliated militia, the Sudan People’s Liberation Army 

(hereinafter the SPLA). Yet, their rivalry goes back to 1991, when Machar—together with other two 

commanders—split from the SPLA, forming their own “Nasir-faction”.524 In September 1991, 

Machar's faction, backed by an army of Nuer civilians, launched a rebellion against John Garang, the 

then-leader of the SPLA, and his and Kiir’s Bor Dinka community.525 The most well-known episode 

in this internal conflict was the so-called “Bor massacre” in November 1991, in which more than 

15,000 Dinka civilians were killed by Machar’s faction and the allied Nuer “White Army”.526 

After his movement was defeated, Machar returned to the SPLA in 2002, working side by side 
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accessed 20 May, 2018), para. 32. 
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with Garang and Kiir, his second-in-command.527 Shortly before the country proclaimed 

independence, Garang died in a helicopter crash and Kiir, as his second-in-command, became the 

President of the interim government. Machar was appointed as the Vice-President. As the 2015 

national elections were approaching, Machar announced his intentions to replace Kiir as the Chairman 

of the SPLM and run for the presidency.528 In response, in July 2013 Kiir dismissed Machar from his 

post as Vice-President, together with other members of the Cabinet who had publicly criticised his 

dictatorial leadership.529 Finally, while a meeting of the SPLM National Liberation Council was 

taking place in the country’s capital Juba on 14–15 December 2013, tensions peaked as the fighting 

erupted between the presidential guards loyal to Kiir and those loyal to Machar, mostly along ethnic 

lines.530 The next day, Kiir accused Machar of inciting a coup against him, which Machar denied.531 

In turn, Machar, who had fled Juba after the fighting began, demanded that the SPLM removed Kiir 

from office. In addition, he officially declared that he was leading a revolt against Kiir's regime by 

forming what later became known as the SPLA in Opposition (hereinafter, the SPLA/IO).532 The 

SPLA/IO consisted of various militias formed of civilians of predominantly Nuer origin, troops that 

had defected from the SPLA throughout the country to join the opposition, and the Nuer “White 

Army”.533 

The fight for power between the government forces and the rebels, first confined to the SPLA 

Headquarters, quickly spread out to the whole capital, including the civilian population. After 

Machar's forces were defeated and retreated from the capital, SPLA soldiers conducted house-to-

house searches in various residential neighbourhoods, engaging in targeted killings, abductions and 

other forms of violence against Nuer civilians.534 One particularly shocking incident happened in 

Gudele neighbourhood, where approximately 300 Nuer men were detained and subsequently 

murdered in a military facility.535 Based on testimonies by victims and witnesses, the Human Rights 

Division of the UN Mission in the Republic of South Sudan (UNMISS) reported that government 

forces habitually identified Nuer men by white markings on their faces. In the absence of such, they 

would explicitly ask civilians about their ethnicity or interrogate a person in the Dinka language.536 
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Besides the capital, heavy fighting was taking place in the Jonglei, Unity and Upper Nile 

regions, where, in the beginning, the opposition assumed control.537 Yet, as the conflict continued, 

the capitals of all three states, namely Bor, Bentiu and Malakal, changed hands several times in the 

period from December 2013 to April 2014.538 Both parties continued targeting civilians not taking 

part in hostilities on the basis of their ethnicity, engaging in targeted killings, enforced disappearances, 

illegal detentions, rape and other forms of sexual violence, mass looting, and destruction of property. 

In addition, UNMISS reported direct attacks on hospitals, churches, mosques, and the bases of 

humanitarian agencies.539 Within the first four weeks of the conflict alone, approximately 500,000 

civilians were displaced within the country and more than 70,000 fled to bordering countries.540 By 

the end of April 2014, the overall number of displaced people had reached one million.541 The number 

of people killed in the conflict approximately reached thousands.542 In addition, by March 2014, 3.2 

millions of civilians were declared at the risk of famine by the UN.543 

UNMISS has been operating in the country since the eruption of the conflict. It was 

established by UN Security Council resolution 1996 of 8 July 2011, with the mandate to “consolidate 

peace and security” in the new-born state—initially for one year, with the possibility of renewal if the 

circumstances required.544 At that time, the mission envisaged up to 7,000 military personnel, up to 

900 police personnel, as well as the civilian component, including human rights experts.545 When the 

conflict erupted in December 2013, tens of thousands of civilians fled the conflict zones throughout 

the country and sought protection in UN compounds in different parts of the country. It is reported 

that within only a few days into the conflict, approximately 18,000 civilians were residing in six UN 

compounds in Juba, Bor, Akobo, Bentiu, Malakal and Melut.546 Thus, since the very beginning of the 

conflict, the role of UNMISS was reduced to protecting thousands of civilians within UN compounds, 

without attempting to play a larger role in restoring peace and stability in the country.547 
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In light of these challenging circumstances, after the violence erupted, the number of troops 

and police in the mission were increased to 12,500 and 1,323, respectively.548 Yet, even with 

additional forces deployed, the UN peacekeepers were criticised for failing to protect civilians on 

many occasions, even within or directly outside their own bases. To describe just one of these 

occasions, on 17 February 2016, fighting broke down in the UN Protection of Civilians (hereinafter 

the PoC) site in the north of the country close to the city of Malakal, where approximately 47,000 

were stationed at the time. According to the media, the conflict occurred between young men of 

Shilluk and Dinka ethnic groups residing in the compound, whereas other witnesses also report 

involvement of armed soldiers wearing the uniform of the South Sudanese army.549 It took more than 

twelve hours for the UN peacekeepers to evict the soldiers from the compound.550 As a result of the 

clash, at least eighteen people died, including two workers from the NGO Médecins Sans Frontières, 

and at least twenty-five people were severely injured.551 Another attack by the militants affiliated with 

the government against the UN base took place in the town of Bor in Jonglei State in April 2014, 

causing the death of at least forty-seven internally-displaced persons (IDPs) residing in the PoC, most 

of them of Nuer origin.552 

1.2 The Short-Lived Peace Agreement of August 2015 and the July 2016 Juba Crisis 

Following mediation efforts by an East African organisation, the Intergovernmental Authority on 

Development (IGAD), the government and the SPLA/IO signed numerous ceasefire agreements 

throughout 2014, all of which were broken almost immediately after by both sides. Finally, under 

increased pressure from the IGAD and other international actors, as well as threat of the UN sanctions, 

the government of South Sudan and the SPLA/IO, together with other opposition forces, finally 

signed a peace agreement in late August 2015. 

The comprehensive agreement covered the establishment of a Transitional Government of 

National Unity, a constitution-making process, a permanent ceasefire and security arrangements, 

humanitarian assistance, economic and financial reforms, as well as issues relating to accountability, 
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justice and reconciliation.553 In particular, the last aspect of the agreement envisaged the creation of 

a Commission for Truth, Reconciliation and Healing, Compensation and Reparation Authority, as 

well as the Hybrid Court for South Sudan.554 The Court is to be created under the auspices of the 

African Union Commission with the mandate to investigate and prosecute individuals who have 

committed mass atrocities and other violations of international and South Sudanese law during the 

conflict.555 In November, the government and the opposition committed to demilitarise Juba and other 

major towns in the implementation of the Agreement. At the same time, the Ugandan army fighting 

on the side of the government started to withdraw its troops in October 2016, in compliance with the 

peace deal. Finally, in April 2016, after an eight-month delay, Machar returned to Juba to assume the 

post of the First Vice-President of the transitional government, as envisaged by the Agreement.556 

Yet, the peace was not as long-lasting as everyone had hoped. On 7 July 2016, hostilities in 

Juba erupted with the renewed force. After violence had resumed in Juba, Machar and his supporters 

fled again, this time to the Democratic Republic of Congo.557 From there, Machar escaped to South 

Africa, where he is currently residing under house arrest, refusing to go back to Juba until his safety 

is guaranteed by an international military presence.558 In his absence, Presidence Kiir appointed 

former SPLA/IO chief negotiator Taban Deng Gai as the First Vice-President of the transitional 

government.559 Although Deng Gai was accepted by the international community as Machar's 

successor, he does not enjoy the overwhelming support of all the factions in the opposition, as Machar 

had. In fact, the SPLA/IO faction, which remained loyal to Machar, expressly rejected Deng's 

appointment and declared that it would continue the rebellion against the government, until the 

transitional government was reconfigured.560  

In response to the Juba crisis, the Security Council authorised the deployment of an additional 

4,000 personnel in August 2016.561 This addition would constitute the so-called Regional Protection 

Force (RPF), with troop contributions by neighbouring East African countries, such as Ethiopia and 

Rwanda. The RPF was vested with a special mandate of “providing a secure environment in and 

around Juba”, including protection of key strategic structures, such as the Juba airport and other 

important lines of communication and transport”.562 Although in September 2016 the government 
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expressed its general consent to the deployment of RPF under the threat of the Security Council’s 

arms embargo, in practice it has been obstructing the process ever since.563 In fact, none of the 

designated peacekeepers has been able to enter in the country, as of January 2017.564 Apart from 

(failed) attempt to deploy more troops to the country, the Security Council have repeatedly called on 

the parties to end hostilities, to implement a permanent ceasefire in compliance with August 2015 

Peace Agreement, and to stop obstructing the operation of the UNMISS and other international and 

national aid agencies.565 In addition, earlier in March 2015 the Security Council established targeted 

sanctions regime for individuals and entities that “threaten the peace, security or stability of South 

Sudan”, comprising travel bans and assets freeze.566 The sanctions regime was subsequently extended 

until May 2018.567 As of December 2016, six individuals were on the sanctions list, including three 

generals from the SPLA/IO and three high-rank military commanders from the SPLA.568 

1.3 Ethnic Polarisation in Central Equatoria: July 2016 to December 2016 

In the meantime, fighting in South Sudan continued and spread to the regions previously unaffected 

by violence, such as Greater Equatoria and Greater Bahr-El-Ghazal.569 Notably, Central Equatoria 

had become the epicentre of the conflict in the period between July 2016 and January 2017, after the 

government forces pursued Machar and his supporters fleeing from Juba to the Democratic Republic 

of Congo throughout the entire region.570 The SPLA military campaign, mainly conducted by Dinka 

soldiers, exacerbated the long-existing tensions between Dinkas and various tribes historically 

residing in Equatoria, including Kakwa, Bari, Pajulu, Baka, Mundu, Avukaya, Kelico and Lugware.571 
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The majority of these tribes, when dragged into violence, joined the opposition side, forming various 

militias, mainly along ethnic lines. 

The area around Yei town in Central Equatoria, close to where Machar and his supporters 

crossed to the Democratic Republic of Congo, has been particularly affected.572 In response to 

government military operations in pursuit of Machar, opposition troops and allied militias launched 

sporadic “hit-and-run” attacks, targeting the SPLA soldiers, especially along the main road 

connecting Juba and Yei.573 UNMISS reported that in July 2016, as a result of one of these attacks, 

seventeen SPLA soldiers were murdered by unidentified militants in Yei.574 Another incident was 

reported in October 2016, where armed soldiers, allegedly affiliated with opposition, attacked a 

vehicle transferring civilians from Yei to Juba. As a result, twenty-one persons died, most of them 

Dinka and Kakwa people.575 In turn, government troops started a series of large-scale attacks against 

the civilian population in Yei and its surroundings, taking revenge for the alleged sheltering and 

supporting of opposition forces by civilians there.576 More precisely, UNMISS reported that at least 

114 civilians were killed by the SPLA and many more suffered grave injuries because of their alleged 

support of the opposition between July 2016 and January 2017.577  

In addition, UNMISS documented other widespread incidents of conflict-related sexual 

violence committed by the SPLA soldiers and their allies against women and girls, including those 

fleeing the conflict zones. Frequently, rapes were committed in the presence of victim’s families, or 

involved gang rape or were followed by the subsequent killing of the victim.578 Other abuses 

committed by the government forces in Yei included arbitrary arrests and detentions on the basis of 

ethnicity or alleged support for the opposition forces, accompanied by torture and other inhumane 

and degrading treatment.579 Looting and destruction of property, including burning entire houses and 

neighbourhoods in villages along the road between Juba and Yei were also widespread.580  

Another worrying development was restriction of the movement of Equatorian tribes within 

and directly outside of Yei town by the SPLA, facilitated by a series of perimeter checkpoints in and 

around the town.581 Civilians, trying to escape Yei and flee to neighbouring countries (mainly 
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Uganda), were frequently attacked and were therefore afraid of moving. As a result, according to the 

UNHCR, by September 2016 approximately 100,000 people were trapped in and around Yei.582 At 

the same time, the SPLA assisted the evacuation of Dinka civilians from Yei to Juba, by providing 

them with vehicles for this purpose.583 

Intensification of the conflict in multi-ethnic Central Equatoria provoked the rise of hate 

speech and incitement of violence against non-Dinka communities across the whole country, 

especially against the Equatorians. According to UNMISS, various political formations of Dinka 

youth were disseminating letters containing threats to Equatorians throughout October and November 

2016 in the Bahr el Ghazal and Upper Nile regions.584 Quite worryingly, statements fuelling ethnic 

hatred were also coming from high-ranking government officials, including President Kiir, who 

declared in October 2016 that he would personally lead a revenge military campaign against the 

communities in Central Equatoria.585 

In November 2016, alarmed by the rise of hate speech and increasing ethnic polarisation in 

Central Equatoria, the UN Special Adviser on the Prevention of Genocide, Adama Dieng, warned the 

Security Council that if urgent actions were not taken the situation in South Sudan could evolve into 

genocide.586 In response to his warning, the US delegation tabled a proposal to introduce a one-year 

arms embargo and targeted sanctions on three high-profile individuals from both the government and 

the opposition (as opposed to listing merely “field” officers as before), with the hope that the two 

measures combined would have a deterrent effect on the escalation of violence and would induce the 

parties to cooperate with the Council and other international actors. The arms embargo was introduced 

as the prohibition of 

direct or indirect supply, sale or transfer to the territory of South Sudan, including to 
the Government of South Sudan or the SPLA-IO, from or through member state’s 
territories or by their nationals, or using their flag vessels or aircraft, of arms and 
related materiel of all  types.587 

The resolution also envisaged that the previously created 2206 Sanctions Committee would monitor 

the compliance of UN member states with the arms embargo.588 In addition, neighbouring states were 
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required to inspect all suspicious cargoes that might transfer arms or military equipment to South 

Sudan and to submit reports to the Council, if such inspections took place.589 Regarding the targeted 

sanctions, they were supposed to incorporate a travel ban and assets freeze on opposition leader 

Machar, who was at the time residing in South Africa, and two government officials, Michael Makueu 

Lueth, the Minister of Information and Broadcasting and Government Spokesperson, as well as the 

Chief of the SPLA, Paul Malong. In justifying the listing of Lueth, the Annex to the draft resolution 

explains that he “has repeatedly and consistently worked to obstruct and undermine the 

implementation of peace deals”, as well as the deployment of the RPF.590 When it comes to Malong, 

the draft resolution also refers to his attempts to obstruct the peace deals and to kill Machar, despite 

Kiir's counter-orders.591 The next section will examine the outcome of the voting on this resolution, 

which took place on 23 December 2016. 

2 Voting on the Draft Resolution Imposing an Arms Embargo and Targeted 
Sanctions on South Sudan 

On 23 December 2016, the Security Council voted on the resolution proposed by the USA, which did 

not pass, not being able to reach the minimum requirement of nine votes in favour. More precisely, 

there were eight abstentions, no votes against and only seven votes in favour.592 Delegations that 

voted in favour of the proposal were France, New Zealand, Spain, Ukraine, the United Kingdom, the 

United States and Uruguay, whereas the delegations that abstained included China, Russia, Angola, 

Egypt, Japan, Malaysia, Senegal and Venezuela. The supporters of the resolution stressed the urgency 

of an arms embargo and targeted sanctions in the light of deterioration of civilian situation in South 

Sudan and the lack of willingness on the part of government and the opposition to cooperate with 

UNMISS and other international actors.593 In particular, the United States’ representative, Samantha 

Power, expressed regret over the Security Council’s inaction, stating that the countries that opposed 

the proposed measures had not suggested any alternatives and that, in the meantime, “the international 

community was ‘treading water’ in the face of unfolding tragedy”.594 She added that 

while the measures proposed in the draft resolution would not have been a panacea, 
there  was no doubt that they would have had an effect. Member States would have 
had to stop selling the arms fueling the violence and there would have been a response 
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to the impunity of the persons designated in the text.595 

In a similar vein, the representative of the United Kingdom asserted with regret that 

there had been a chance to stop the flow of weapons today and targeted sanctions 
against individuals would have had a chance to demonstrate real repercussions. 
Instead, nothing had  been done, despite knowledge of what was at stake. If genocide 
occurred, everyone would have to examine their conscience.596 

Likewise, the delegate from Ukraine declared that “we must not let the South Sudanese people share 

the grief of Srebrenica, Rwanda or Aleppo”.597 He further elaborated on the utility of the measures 

by pointing that although the proposed arms embargo and targeted sanctions are not a “panacea”, they 

“would reduce the ability of the parties to continue fueling the conflict, help to silence the military 

equipment already procured, and stop the expenditure of desperately needed financial resources on 

new weaponry”.598 

On the other hand, the Security Council members that had voted against the proposed 

resolution questioned the appropriateness of an arms embargo and additional targeted sanctions in 

restoring peace and stability in South Sudan, especially in the light of the government’s recent consent 

to the deployment of the RPF and a pledge for initiation of an all-inclusive national dialogue. More 

precisely, the representative of Russia pointed out that imposing sanctions would be a short-sighted 

step which would “undermine all the work done on South Sudan by senseless use of the sanctions 

stick” and further “exacerbate the animosity between ethnic groups”.599 He also noted the fact that 

IGAD, as well as some troop-contributing countries disagreed with the proposed measures.600 

Another permanent Security Council member, China—again emphasising the positive intentions 

recently shown by the government of South Sudan—argued that the Council should support them by 

seeking a political dialogue with the parties, rather than introducing hasty measures which could 

aggravate the situation.601 

In addition, three African members of the Security Council—Egypt, Angola and Senegal—

stressed lack of regional consensus on the imposition of arms embargo and targeted sanctions in the 

IGAD and the African Union. In particular, the representative of Angola hailed President Kiir's 

declaration to start an inclusive national dialogue and asserted that  

instead of imposing sanctions, the Council should continue to monitor the announced 
decision and encourage the Government to continue moving on that path. Sanctions 
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should not be the priority of United Nations engagement, which should instead be more 
focused on dialogue, in line with the IGAD communiqué.602  

Finally, the South Sudanese representative—again affirming the positive steps undertaken by his 

government—expressed his disappointment with the proposed resolution: 

It is very unfortunate that individuals who are critical to the peace process are being 
targeted and listed for sanctions by this resolution. That revealed a lack of good faith 
and could invite controversy, disagreement and hostility, rather than the necessary 
cooperation. Punitive measures could harden positions, and an arms embargo would 
only weaken the Government and strengthen the numerous militia and armed 
groups.603 

He concluded by reassuring the Security Council members of South Sudan’s commitment to abide 

by the Peace Agreement and cooperate with international actors.604 The next section will briefly 

examine the composition and the decision-making procedure in the Security Council, to better grasp 

the voting on the resolution that took place on 23 December 2016. 

3 Composition of, and Decision-Making Procedure in, the UN Security Council 

As submitted in Chapter 2, the fifteen UN member states comprising the UN Security Council are 

most accurately understood as undergoing constant “role splitting”, where they act both as sovereign 

states advancing their national interests and UN members advancing the interests of the organisation 

as a whole. Arguably, this is also the case with the Council’s five permanent members: China, France, 

Russia, the United Kingdom and the United States.605  

To elaborate, the UN Charter provides that each member of the Council can only be 

represented by one government member or some other specially designated government 

representative, thereby underscoring the direct connection between delegates and their home states.606 

At the same time, other provisions of the Charter convey the idea of representation of the larger 

membership incumbent upon the Council, as particularly evident in the selection of its non-permanent 

members. To clarify, ten non-permanent members are elected by the General Assembly for two-year 

terms, with the first half of the seats being filled in the first year and the second half the year after.607 

The appointment of a new non-permanent member should be supported by at least two-thirds of the 
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General Assembly members present and voting.608 In addition, the UN Charter stipulates that after a 

two-year term, a non-permanent member is not subject to immediate re-election.609 Article 23(1) also 

specifies that, in selecting a new non-permanent member, particular consideration should be made to 

the contribution of the prospective candidate to the maintenance of international peace and security, 

as well as to equitable geographical representation, even though in practice the first criterion has 

become subordinated to the second.610 To clarify, in line with the General Assembly resolution 

adopted on 17 December 1963, the following has been the common arrangement regarding the 

composition of non-permanent members: three seats are to be distributed to Africa; two to Asia; two 

to Latin America and the Caribbean; two to Western Europe and other allied states, including 

Australia, Canada, Israel and New Zealand; and one to Eastern Europe.611 As mentioned above, the 

non-permanent members of the Council as of December 2016, which participated in the voting on the 

USA-tabled draft resolution under consideration in this case study, were Angola, Egypt, Japan, 

Malaysia, New Zealand, Spain, Senegal, Ukraine, Uruguay and Venezuela.  

The decision-making procedure is regulated by Article 27 of the Charter.612 After establishing 

that each member has one vote, the article distinguishes between decisions on procedural matters and 

decision on “all other” matters. In the former case, the affirmative votes of nine members are 

sufficient.613 In the latter case, in addition to the affirmative votes of nine members, concurring votes 

of all the permanent members - which over time became interpreted as including abstentions as well 

- are required.614 However, neither the Charter, nor the Security Council’s Rules of Procedure provide 

any guidance on what should be considered as a procedural matter and what should be considered a 

substantive one. At minimum, the practice of the Security Council allows members to infer that that 

various issues concerning the conduct of its meetings, such as agenda-setting, suspension of meetings, 

invitation of non-member states, UN officials or other individuals to a deliberation, creation of 

standing committees and working groups, fall within the category of “procedural” matters.615 Apart 

from these issues, whose procedural nature can hardly be disputed, the distinction between procedural 
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and “all other” matters is not easy to draw.616 Since both the UN Charter and the Council’s Rules of 

Procedure are silent on who should be the final authority on qualifying the issue as procedural or 

substantive if the Council members cannot reach an agreement, the so-called system of “double veto” 

became a common usage in the first two decades of the Council’s operation.617 To clarify, it 

presupposes that, in case of disagreement, the members first conduct preliminary vote to determine 

the nature of the matter under consideration, as phrased and interpreted by the Council President.618 

However, since the 1960s this procedure has been barely used as there seems to be an informal 

agreement between the permanent members on what qualifies as a procedural matter and what does 

not.619 

In addition, Article 31 provides for the possibility of a member of the UN, who is not a current 

member of the Council and whose interests are particularly affected by the matter under 

consideration, to participate in the deliberation without the right to vote. It is exactly in this capacity 

that the government of South Sudan participated in the debate on the resolution under consideration. 

After briefly outlining the composition and the decision-making procedure in the Security Council, 

the next section will examine obligations of the Council members in their capacity as both sovereign 

states and members of the UN that are relevant to the prevention of genocide in South Sudan. More 

specifically, these obligations derive from the UN Charter and the Genocide Convention, as will be 

elaborated below. 

4 The Legal Obligations of Security Council Members Under the UN Charter and 
the Convention on the Prevention and Punishment of the Crime of Genocide  

4.1 The Obligations of Security Council Members under the UN Charter 

It is generally acknowledged that the UN Security Council enjoys a wide margin of discretion when 

fulfilling its mandate of maintaining international peace and security. This applies to both the 

determination of the existence of a threat to the peace or breach of the peace, which triggers its powers 

under Chapter VII, as well as to the choice of measures that needs to be taken in order to respond to 

such situations.620 Yet, the exercise of this discretion is, inevitably, subject to the limitations set by 

                                                
616 On the detailed treatment of this issue, see R. Geiger, supra at note 605, pp. 890–908; L. Sievers, S. Daws, supra at 
note 607, pp. 318–327. 
617 On detailed overview of the issue, see R. Geiger, supra at note 605, pp. 904–908; S. Bailey, supra at note 614, pp. 18–
25. 
618 See R. Geiger, supra at note 605, pp. 904–908. 
619 Ibid, p. 908. 
620 T. Gill, “Legal and Some Political Limitations on the Power of UN Security Council, to Exercise Its Enforcement 
Powers under Chapter VII of the Charter”, (1995) XXVI Netherlands Yearbook OF International Law 33, 40; G. 
Oosthuizen “Playing the Devil’s Advocate: The United Nation Security Council is Unbound by Law”, (1999) 12 Leiden 
Journal of International Law 549, 555. See also scholars who treat Article 39 as a procedural limitation on the powers of 
the Council, B. Martenczuk “The Security Council, the International Court and Judicial Review: What Lessons from 
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the UN Charter, under the auspice of which the Council was created.621 As succinctly put by the ICTY 

Appeals Chamber in the frequently-quoted Tadic decision: 

It is clear … that the Security Council plays a pivotal role and exercises a very wide 
discretion ... But this does not mean that its powers are unlimited. The Security Council 
is an organ of an international organization, established by a treaty which serves as a 
constitutional framework for that organization. The Security Council is thus subjected 
to certain constitutional limitations, however broad its powers under the constitution 
may be … neither the text nor the spirit of the Charter conceives of the Security 
Council as legibus solutus (unbound by law).622 

In light of this assumption, this section will discuss the limits on the actions of the Security Council 

members imposed by the UN Charter when exercising their powers under the Chapter VII, which are 

most relevant to the case study in hand. First off, Article 24(2) of the Charter provides that the Council 

should act in accordance with the Purposes and Principles of the UN when “discharging” its duties.623 

The purposes of the organisation are laid down in Article 1 and include, in addition to the maintenance 

of international peace and security, fostering international co-operation in various economic, social, 

cultural, and humanitarian issues, as well as promotion of human rights and fundamental freedoms.624 

The plain reading of Article 24(2) is that any action, which does not pursue any of the above-

mentioned objectives, will be considered ultra vires.625 Yet, in light of the broad and vague nature of 

these purposes, it is hard to imagine that the Council can adopt a decision, which cannot be justified 

under the “implied powers” doctrine.626 In fact, this led many authors to assume that the purposes of 

the organisation cannot impose any meaningful limitations on the powers of the Council.627 Yet, the 

majority of commentators do accord relevance of the purposes and principles of the organisation to 

the activities of the Security Council.628 This position was also expressed by Judge Weeramantry in 

his dissenting opinion in the Lockerbie case where he asserted that the obligation set out in Article 

                                                
Lockerbie?”, (1999) 10(3) European Journal of International Law 517, 539–544; A. Tzanakopoulos, Disobeying the 
Security Council: Countermeasures Against Wrongful Sanctions (Oxford University Press, 2011), pp. 60–64. 
621 See D. Schweigman, The Authority of the Security Council Under Chapter VII of the UN Charter: Legal Limits and 
the Role of the International Court of Justice (Kluwer Law International, 2001), pp. 165–167; A. Peters, “Article 25” in 
B. Simma, D. Khan. G. Nolte, A. Paulus (eds), The Charter of the United Nations: A Commentary (Oxford University 
Press, 2012, 3rd edition, Volume I), 787, 815; B. Martenczuk, supra at note 620, pp. 534–535. 
622 Prosecutor v. Tadic (Decision On The Defence Motion For Interlocutory Appeal On Jurisdiction), ICTY Appeals 
Chamber, 2 October 1995, Case No. IT-94–1-IR72, para. 28. 
623 See also Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion of 20 
July 1962, International Court of Justice Reports 1962, p. 168. For discussion, see B. Martenczuk, supra at note 620, pp. 
536–537. 
624 Likewise, Article 55(c) declares that the “United Nations shall promote … universal respect for and observance of, 
human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion”. 
625 A. Peters, “Article 25”, supra at note 621, p. 812. 
626 Ibid. 
627 Ibid. See also B. Martenczuk, supra at note 620, p. 537; G. Oosthuizen, supra at note 620, pp. 561–562. 
628 D. Akande, supra at note 15, p. 317; E. de Wet, Chapter VII Powers of the United Nations Security Council (Hart, 
2004), p. 190; V. Gowlland-Debbas, “Security Council Enforcement Action and Issues Of State Responsibility”, (1994) 
43 International and Comparative Law Quarterly 55, 91–93. 
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24(2) “is imperative and the limits are categorically stated”.629 Likewise, Judge ad hoc Lauterpacht 

in his separate opinion in the Bosnia Genocide Convention case affirmed: 

Nor should one overlook the significance of the provision in Article 24(2) of the 
Charter that, in discharging its duties to maintain international peace and security, the 
Security Council shall act in accordance with the Purposes and Principles of the United 
Nations.630 

In the literature, the limitations imposed by Article 24(2) were interpreted as the duty to balance the 

fulfilment of primary goal of maintaining peace and security with secondary goal of promotion of 

human rights and fundamental freedoms.631 The practical consequence of such a reading of Article 

24(2) is that the Council should take into due consideration basic human rights norms when deciding 

on enforcement measures under Chapter VII.632 According to the mainstream view, these basic norms 

include the core content of the International Bill of Rights—namely, the ICCPR, the ICESCR and the 

UN Declaration of Human Rights of 1948—as well as the prohibition of genocide and other mass 

atrocity crimes.633  

Regarding the principles of the UN, they are listed in Article 2 of the Charter and refer, inter 

alia, to respect for sovereign equality, territorial integrity and the political independence of all states, 

as well as the principle of good faith.634 More precisely, Article 2(2) stipulates that: 

All Members, in order to ensure to all of them the rights and benefits resulting from 
membership, shall fulfill in good faith the obligations assumed by them in accordance 
with the present Charter.635 

It is generally agreed that, when read together with the first sentence of Article 2 (stating that “The 

Organization and its Members … shall act in accordance with the following Principles”), this 

provision also applies to acts of member states in their capacity of the organ of the United Nations.636 

The proposition that the UN members should exercise their powers in good faith when they act as 

organs of the organisation was explicitly endorsed by the ICJ in the Admissions to the United Nations 

                                                
629 Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at 
Lockerbie (Libyan Arab Jamahiriya v. United States of America and the United Kingdom), Provisional Measures, Order 
of 14 April 1992, Dissenting opinion of Judge Weeramantry, International Court of Justice Reports 1992, p. 61. 
630 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 
v. Serbia and Montenegro), Further Requests for the Indication of Provisional Measures, Order of September 1993, 
Separate Opinion of Judge ad hoc Lauterpacht, International Court of Justice Reports 1993, p. 440. 
631 E. de Wet, Chapter VII Powers of the United Nations Security Council, supra at note 628, p. 193. 
632 T. Gill, supra at note 620, p. 73. 
633 Ibid, p. 79; E. de Wet “The Role of Human Rights in Limiting Enforcement Power of the Security Council: A Principled 
View” in E. de Wet and A. Nollkaemper (eds.), Review of the Security Council by Member States, 7, 13. 
634 For analysis of several of these principles, see T. Gill, supra at note 620, pp. 85–100. For a contrary view, see G. 
Oosthuizen, supra at note 620, pp. 559–561. 
635 Article 2(2) of the UN Charter. See also A. Peters, «The Responsibility to Protect and the Permanent Five: The 
Obligation to Give Reasons for a Veto» in J. Hoffmann, A. Nollkaemper (eds), Responsibility to Protect: From Principle 
to Practice (Pallas Publications, 2012), 199, 203. 
636 E. de Wet, Chapter VII Powers of the United Nations Security Council, supra at note 628, p. 195. 
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case, which was examined above.637 To reiterate, the joint dissent of Judges Basdevani, Winiarski, 

McNair and Read noted that when voting on the admission of the new members to the United Nations, 

the UN members were 

legally bound to have regard to the principle of good faith, to give effect to the 
Purposes and Principles of the United Nations and to act in such a manner as not to 
involve any breach of the Charter.638 

Without going into detailed examination of the content of the principle of good faith, which goes 

beyond the scope of this section, it is sufficient to note that application of this principle to the exercise 

of Security Council powers implies that it should exercise its powers responsibly, in a manner that is 

favourable to the maintenance of international peace and security, without abusing them or acting 

arbitrarily.639 More precisely, in the context of decision-making, this means that when the Council 

qualifies a certain situation as a threat to international peace and security, as it has repeatedly done 

with South Sudan, this situation should be duly considered, with the measures adopted being 

necessary and proportional to achieve the desired objective.640 In light of the specific resolution 

proposing the imposition of an arms embargo and targeted sanctions on South Sudan, the Council 

members should assess in good faith whether the two proposed measures will positively contribute 

to the restoration of peace and security in the country. In fact, as the next section will demonstrate, 

these obligations under the UN Charter point in the same direction as the Council members’ 

obligations under international law, as will be discussed in the subsequent section.  

4.2 The Obligation of Security Council Members to Prevent Genocide under Article 1 of 
the Genocide Convention 

                                                
637 For analysis of the case, see Chapter 2, section 2.2.2. 
638 Conditions of Admission of a State to Membership in the United Nations (Article 4 of the Charter), Dissenting Opinion 
by Judges Basdevani, Winiarski, McNair and Read, supra at note 361, p. 39. 
639 A. Tzanakopoulos, Disobeying the Security Council, supra at note 620, p. 64; D. Schweigman, supra at note 621. On 
the principle of good faith in general, see R. Kolb “Article 2(2)” in B. Simma, D. Khan. G. Nolte, A. Paulus (eds), The 
Charter of the United Nations: A Commentary (Oxford University Press, 2012, 3rd edition, Volume I), 166, 168–180 and 
also the literature cited at B. Martenczuk, supra at note 620, p. 525, footnote 44. See also E. de Wet, Chapter VII Powers 
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to fulfil the legitimate expectations of third parties that the UN will respect the human rights instruments which the 
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640 See D. Schweigman, supra at note 621, p. 175. On the discussion of the obligation to take proportional actions, see 
Tzanakopoulous, Disobeying the Security Council, supra at note 620, pp. 63–65. To clarify, it is now widely accepted 
that in the practice of the UN Security Council the notion of “threat to the peace” also includes grave violations of human 
rights and humanitarian law committed during internal armed conflict. See A. Zimmermann, “The Obligation to Prevent 
Genocide: Towards a General Responsibility to Protect?” in U. Fastenrath, R. Geiger, D. Khan, A. Paulus, S. von 
Schorlemer, C. Vedder (eds), From Bilateralism to Community Interests: Essays in Honour of Bruno Simma (Oxford 
University Press, 2011), 629, 638. As mentioned, all the resolutions adopted by the Security Council on the conflict in 
South Sudan under Chapter VII qualify the situation in the country as constituting a threat to international peace and 
security. See, for instance, the most recent UN Security Council resolution 2353 (S/RES/2353), 24 May 2017. Since this 
issue is not controversial, it will not be examined further. 
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Article II of the Genocide Convention defines genocide as “acts committed with intent to destroy, in 

whole or in part, a national, ethnical, racial or religious group”.641 In addition, Article I of the 

Convention affirms that “genocide, whether committed in time of peace or in time of war, is a crime 

under international law which … the Contracting Parties undertake to prevent and to punish”. While, 

at first glance, the language of the provision refers to two distinct obligations to prevent and to punish 

genocide, the distinct legal status of the obligation to prevent has been long disputed. This is 

particularly so because the scope of the obligation to punish genocide is further clarified in other parts 

of the Convention (more specifically in Articles IV, V, VI and VII), whereas the only reference to 

prevention is in Article VIII.642 In this light, it has been long considered that, because of its positioning 

in the opening article of the Convention, the undertaking to prevent genocide is merely of aspirational 

nature, or, alternatively, is “absorbed” by the obligation to punish because of the latter’s clear 

preventive dimension.643 

Eventually, these doubts regarding the legal status of the obligation to prevent were 

authoritatively resolved by the ICJ in the Bosnian Genocide case, which will be examined in detail 

below.644 The case arose out of the violent conflict between the newly independent Bosnian state and 

Bosnian Serb nationalists, supported by the authorities of the Federal Republic of Yugoslavia 

(FRY).645 More precisely, it concerned the FRY’s (subsequently, Serbia’s as the successor state) 

alleged involvement in the commission of genocide against the Muslim population of Bosnia and 

Herzegovina from 1992–1995. In the course of the judgment, the Court rejected Bosnia's main claim 

that the massacre which took place during this period should be qualified as a single act of genocide 

attributed to Serbia (directly or through Republica Srpska, the state created by Bosnian Serb 

nationalists in the territory of Bosnia), due to the lack of intent on the part of perpetrators to destroy, 

                                                
641 The provision clarifies that such acts can include: “(a) Killing members of the group; (b) Causing serious bodily or 
mental harm to members of the group; (c) Deliberately inflicting on the group conditions of life calculated to bring about 
its physical destruction in whole or in part; (d) Imposing measures intended to prevent births within the group; (e) Forcibly 
transferring children of the group to another group”. 
642 C. Tams, “Article I” in C. Tams, L. Berster, B. Schiffbauer (eds), Convention on the Prevention and Punishment of 
the Crime of Genocide: A Commentary (Hart, 2014) 33, 45. Article VIII provides that: “Any Contracting Party may call 
upon the competent organs of the United Nations to take such action under the Charter of the United Nations as they 
consider appropriate for the prevention and suppression of acts of genocide or any of the other acts enumerated in Article 
III”. 
643 W. Schabas, Genocide in International Law: The Crime of Crimes (Cambridge University Press, 2009), p. 80; C. 
Tams, supra at note 642, p. 34; E. Ruvebana, Prevention of Genocide Under International Law: An Analysis of the 
Obligations of States and the United Nations to Prevent Genocide at the Primary, Secondary and Tertiary Level 
(Intersentia, 2004), pp. 90–92. O. Ben-Naftali, “The Obligations to Prevent and to Punish Genocide” in P. Gaeta (ed), 
The UN Genocide Convention: A Commentary (Oxford University Press, 2009), 27, 29–30. 
644 This section will only focus on the obligation to prevent and will not discuss the obligation to punish genocide, see 
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v 
Serbia and Montenegro) (Bosnia Genocide case), Judgment of 26 February 2007, International Court of Justice Reports 
2007, p.  43.  
645 The FRY was the entity comprised of the two remaining republics of the former Yugoslavia, namely Serbia and 
Montenegro. For a detailed account of the political context, see V. Dimitrijevic, M. Milanovic, “The Strange Story of the 
Bosnian Genocide Case”, (2008) 21(1) Leiden Journal of International Law 65. 
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in whole or in part, Bosnian Muslims as an ethnic group.646 However, the Court made an exception 

in the case of Srebrenica, referring to the International Criminal Tribunal for the former Yugoslavia 

decisions in Krstic and Blagojevic, in which the Tribunal found that the Srebrenica events amounted 

to genocide.647 Yet, Serbia was not held responsible for the Srebrenica genocide, either through its 

organs or on the basis of direction and control of the perpetrators.648 The Court also denied the 

allegation that Serbia's responsibility should be engaged for its act of complicity in genocide, as there 

was no conclusive evidence that the respondent government assisted the génocidaires “in full 

awareness that the aid supplied would be used to commit genocide”.649 

In fact, Serbia was only found in violation of the obligation to prevent and punish the 

commission of genocide under Article 1 of the Genocide Convention. Notably, the Court defined the 

obligations to prevent and punish as two interconnected, yet separate, duties.650 The Court continued, 

in unequivocal terms, that 

the obligation on each contracting State to prevent genocide is both normative and 
compelling. It is not merged in the duty to punish, nor can it be regarded as simply a 
component of that duty. It has its own scope, thereby dispelling the remaining doubts 
regarding the binding nature of the obligation.651  

It then went on to determine the exact scope of the duty of prevention. First, it stressed that the 

relevant obligation is the obligation of conduct and not of result. In other words, a state is in breach 

of the obligation not when it has not managed to prevent the commission of genocide but when it 

“manifestly failed to take all measures to prevent genocide which were within its power”.652 In 

addition, the Court clarified that 

it is irrelevant whether the State whose responsibility is in issue claims, or even proves, 
that even if it had employed all means reasonably at its disposal, they would not have 
sufficed to prevent the commission of genocide. As well as being generally difficult to 
prove, this is irrelevant to the breach of the obligation of conduct in question, the more 
so since the possibility remains that the combined efforts of several States, each 
complying with its obligation to prevent, might have achieved the result—averting the 
commission of genocide—which the efforts of only one State were insufficient to 
produce.653 

In this regard, the Court employed the notion of “due diligence”, which should be assessed in concreto 

                                                
646 Bosnia Genocide case, supra at note 644, paras. 369–376. For a detailed analysis by the Court of the whether the 
atrocities committed by Bosnian Serbs in different areas of Bosnia and Herzegovina can be qualified as genocide, see 
paras. 245–376. 
647 Ibid, paras. 278–297. 
648 Ibid, paras. 377–415. 
649 Ibid, para. 423. For full analysis on Serbia’s responsibility for complicity in genocide, see paras. 418–424. 
650 Ibid, paras. 425–427. 
651 Ibid, para. 427. 
652 Ibid, para. 430. 
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 130 

in every case.654 Notably, in order to evaluate the conduct of a state in compliance with the obligation, 

the Court—instead of referring to the traditional concept of territory or jurisdiction—developed the 

“capacity to effectively influence the action of persons likely to commit, or already committing 

genocide” criterion.655 Such a capacity, in turn, according to the ICJ, depends on various factors, such 

as the geographical distance of the state concerned, the legal position towards—and the strength of 

political and other links with—the state and its people.656 Moreover, it should be examined in 

accordance with legal criteria, as the actions of states are subject to the limits imposed on them by 

international law.657 

Second, in line with Article 14(3) of the DASR, the Court stressed that a state will be in breach 

of its obligation to prevent only if genocide has actually been committed.658 At the same time, the 

duty to prevent already arises when a “state learns of, or should normally have learned of, the 

existence of a serious risk that genocide will be committed”.659 Last but not least, the ICJ took great 

care to distinguish responsibility for the breach of the duty to prevent genocide from that of complicity 

in genocide.660 More precisely, it explained that whereas the latter is triggered by a positive act of 

providing aid or assistance to génocidaires, the former arises out of omission, namely the failure to 

undertake appropriate measures to prevent an occurrence of genocide.661 Another important 

difference lies in the fact that in case of complicity, it is necessary that a state assists with “full 

knowledge” of the fact that genocide is about to be perpetrated, whereas in case of the breach of the 

obligation to prevent it is sufficient that “the state was aware, or should normally have been aware, 

of the serious danger that acts of genocide would be committed”.662  

Thus, in the Bosnia Genocide case the Court made it clear that the obligation to prevent 

genocide is not limited to the territory of the contracting party, nor is it conditional upon other 

common jurisdictional criteria, such as control over the territory in which the genocide takes place or 

over private actors operating abroad.663 The implications of its dicta clearly point to the universal 

application of the obligation to prevent, whose degree is qualified by the capacity of a particular state 

to influence the perpetrators.664 This is clear in the Court's statement clarifying that 
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655 Ibid, para. 430. See also M. Milanovic, “State Responsibility for Genocide: A Follow-Up”, (2007) 18 European 
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if the State has available to it means likely to have a deterrent effect on those suspected 
of preparing genocide, or reasonably suspected of harbouring specific intent (dolus 
specialis), it is under a duty to make such use of these means as the circumstances 
permit.665 

In a similar vein, Judge Skotnikov, criticising the approach of the majority as “extraordinarily 

expansive”, described it in following terms:  

The Court thus equates the notion of “due diligence” with the duty to prevent under 
the Genocide Convention and applies it to the international arena where various States 
having varying capacities “to influence effectively the action of persons likely to 
commit, or already committing, genocide”, each within its capacity “to influence” 
must do their best to ensure that acts of genocide do not occur.666 

In light of this reading of the Bosnia Genocide case, the Security Council members, like any other 

member of the international community with the capacity to influence the perpetrators of genocide, 

are bound by universal obligation to prevent genocide, whenever it occurs. Even more so, the duty 

incumbent upon the Security Council members is even more discernible in the light of the special 

powers conferred on them by the UN Charter in relation to the maintenance of international peace 

and security.667 Moreover, as mentioned above, Article VIII of the Genocide Convention, while not 

conferring any additional obligations on the UN organs, confirms the special role of the Security 

Council in prevention of genocide by providing that: “Any Contracting Party may call upon the 

competent organs of the United Nations to take such action under the Charter of the United Nations 

as they consider appropriate for the prevention and suppression of acts of genocide”.668 

In addition, among the Security Council members, the veto-wielding permanent members of 
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“that all Contracting Parties to the Genocide Convention are obliged by Article I thereof ‘to prevent’ the commission of 
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though I am in principle to the idea of an individual and collective responsibility of States for the prevention of genocide 
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Genocide” in P. Gaeta (ed), The UN Genocide Convention: A Commentary (Oxford University Press, 2009), 397, 398–
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the Council have an even stronger obligation to prevent because, in the light of their control over the 

decision-making process in the body, their “capacity to influence” is greater than that of the other 

members. Furthermore, in determining the capacity to influence, the dicta of the ICJ in the Bosnia 

Genocide case also accords special significance to such factors as geographical proximity, existence 

of strong political—as well as economic, diplomatic and cultural—links.669 In this light, it can be 

submitted that the United States, which played a special role in South Sudan’s independence process, 

has stronger political links with the country and thus a stronger responsibility to restore peace and 

stability therein. The same can be said about Egypt, Angola, and Senegal, who being also members 

of the African Union, possess “regional knowledge” due to their (relative) geographical proximity to 

South Sudan. This is even more true with regard to Egypt, considered one of the most powerful states 

in the region. 

Regarding the temporal scope of the obligation to prevent, the ICJ made it clear that the 

obligation to prevent arises when a “state learns of, or should normally have learned of, the existence 

of a serious risk that genocide will be committed”.670 Thus, the state should possess an actual or 

constructive knowledge that the genocide is about to be committed and in addition, the risk that such 

events should take place should be “serious”, albeit not certain.671 As noted above, the Court, when 

distinguishing complicity between the duty to prevent, stressed that in the former case certainty that 

genocide will be committed is required, whereas in the latter case the serious danger that the genocide 

will be committed is sufficient.672 Regarding the “awareness” criterion, the Court relied upon the UN 

Secretary-General report on the “Fall of Srebrenica” containing the records of the meeting between 

Serb leader Slobodan Milošević and the EU negotiator, Carl Bildt, shortly before the tragic events, 

as well as the testimony given by General Wesley Clark before the ICTY, which indicated that the 

Serbian leadership had knowledge of the serious danger of genocide being committed in 

Srebrenica.673 In addition, Serbia’s knowledge of the events was apparent in the light of the two 

provisional measures orders issued by the ICJ, explicitly requiring it to ensure that the entities under 

its influence and control do not engage into genocidal acts.674 As for the seriousness of the risk that 

genocide will be committed, the Court did not elaborate much on this element but seemed to find 

decisive that  

the FRY leadership, and President Miloševic above all, were fully aware of the climate 
of deep-seated hatred which reigned between the Bosnian Serbs and the Muslims in 
the Srebrenica region … given all the international concern about what looked likely 
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to happen at Srebrenica, given Milošević’s own observations to Mladić, which made 
it clear that the dangers were known and that these dangers seemed to be of an order 
that could suggest intent to commit genocide, unless brought under control, it must 
have been clear that there was a serious risk of genocide in Srebrenica.675 

Likewise, in relation to the case study in hand, the awareness of the Security Council members of the 

risk of genocide in South Sudan is relatively easy to establish. More precisely, as mentioned above, 

before the draft resolution proposing arms embargo and targeted sanctions was voted on 23 December 

2016, the UN Special Adviser on the Prevention of Genocide, Adama Dieng, briefed the Security 

Council on its recent visit to South Sudan on 17 November 2016. More precisely, the UN Special 

Adviser communicated to the Council that: 

I saw all the signs that ethnic hatred and targeting of civilians could evolve into 
genocide if something is not done now to stop it.676 

However, a more complicated question is whether the risk of genocide in South Sudan can be 

described as “serious”. This is especially so in the light of the subjective nature of this criterion and 

the general difficulty associated with distinguishing genocide from other mass atrocities crimes, 

especially at the early stages. In this regard, it should be noted that the Joint Office on the Genocide 

Prevention and the Responsibility to Protect was created, inter alia, to act as an early warning 

mechanism in the UN system and to this end, developed the so-called “Framework of Analysis for 

Atrocity Crimes” (the Framework) to assess the risk factors contributing to the genocide and other 

R2P crimes. In cases where the Special Advisor considers that, in light of the assessment undertaken, 

there is a real risk of genocide or other mass atrocities being committed, he can brief the Secretary-

General and through him, the Security Council.677 In fact, this was done in the case of South Sudan 

in November 2016, indicating that since the matter had been brought to the attention of the Security 

Council, the risk of genocide was understood as serious. Thus, in light of its specific mandate and the 

expertise of the early warning mechanism of the UN, the assessment of the situation presented by the 

UN Special Adviser should have been treated as authoritative by the Security Council members. 

After having established that the Security Council members were under the duty to prevent 

genocide when voting for the resolution in question, one needs to consider the scope of this duty. 

While the ICJ in the Bosnia Genocide case did not clarify in detail the content of the obligation to 

prevent, it provided several indications in this regard. First, it is generally noted that the obligation to 

prevent is an obligation of conduct—or, more precisely, a “due diligence” obligation, whose exact 

                                                
675 Ibid, para. 438, emphasis added. 
676 Statement to the Security Council by Adama Dieng, supra at note 585. 
677 See information on the official website of the UN Office of the Prevention of Genocide and the Responsibility to 
Protect at www.un.org/en/genocideprevention/early-warning.html (last visited 14 July 2017). 
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content should be examined in light of the specific circumstances in every case.678 Then it clarified 

that, in a nutshell, the obligation boils down to the obligation of states to “employ all means 

reasonably available to them, so as to prevent genocide so far as possible”.679 Second, it also indicated 

that the state may only take actions that are “within the limits permitted by international law”, possibly 

suggesting that states may not resort to military intervention to prevent genocide, without Security 

Council authorisation.680 

When applied to the context of Security Council actions, it is not entirely clear what exact 

“reasonable” measures it is obliged to take to prevent the occurrence of genocide. Indeed, it appears 

that—as with most due diligence obligations—the duty to prevent grants a member state a wide 

margin of discretion in deciding how the specific obligation should be discharged.681 As put by one 

commentator, “the modus operandi of the duty to prevent [is that] … within the realm of lawful 

responses to genocide, it provides normative ‘impulses’ towards action”, while not identifying what 

actions should be taken.682 Therefore, at a minimum, the Security Council should at least duly 

consider the situation involving the serious risk of genocide and take measures that it deems 

appropriate.683 To clarify, once the Council decides that a certain situation constitutes a threat to 

international peace and security, it can resort to military intervention and other armed activities, as 

well as to peaceful measures, comprising economic sanctions, sanctions targeted against certain 

individuals, arms embargoes, interruption of economic relations, and others.684 When it comes to the 

consideration of specific measures proposed by one of the Council members, as in current case, each 

member state has to consider, in good faith, whether, in its opinion, the measure proposed will be 

helpful in preventing genocide from occurring.685 In other words, applied to the current case, the 

Council members should have examined whether—to their best knowledge—the imposition of an 

arms embargo and targeted sanctions would have a positive effect on scaling down the violence and 

decreasing the risk of occurrence of genocide in the country and voted accordingly. The next section 

will elaborate on what lines this assessment should have taken. 

5 Evaluating the Effectiveness of the Arms Embargo and Targeted Sanctions on 
Scaling Down the Violence and Preventing Potential Genocide in South Sudan 

As outlined in the two previous sections, the application of the relevant norms under the UN Charter 

                                                
678 Bosnia Genocide case, supra at note 644, para. 430. 
679 Ibid, emphasis added. 
680 Ibid, para. 430; S. Forlati, supra at note 665, pp. 202–203. 
681 S. Forlati, supra at note 665, p. 205. 
682 C Tams, supra at note 642, para. 49.  
683 A. Zimmermann, supra at note 640, p. 642. 
684 The UN Charter, Articles 39, 41 and 42. 
685 K. Oellers-Frahm, “Responsibility to Protect: Any New Obligations for the Security Council” in P. Hilpold (ed), The 
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and the Genocide Convention to the conduct of the Security Council members in the current context 

implies that they were required to consider in good faith whether arms embargo and targeted sanctions 

are likely to contribute to scaling down the violence and decreasing the risk of genocide in South 

Sudan. Without drawing any definitive conclusions on such a complex matter, several propositions 

can be put forward in this section, which will help to evaluate the reasoning of the Council members 

in this respect.  

Starting with the potential effectiveness of the arms embargo, in justifying its proposition, the 

US delegation observed that the rationale behind imposition of the arms embargo was to “reduce the 

rampant violence” in the face of serious escalation of the conflict and to pressure the parties to 

cooperate with the UN and to engage into political dialogue.686 Likewise, South Sudanese and 

international civil society actors actively advocated for the arms embargo, with thirty-four NGOs, 

including Human Rights Watch, Amnesty International, Enough Project and others, submitting a 

petition to the IGAD already in November 2014, urging the organisation to impose an arms embargo 

on South Sudan and to request that the Security Council do the same.687 The petition, similar to the 

that of the USA and its partners, emphasised that the measure was necessary to “halt the supply of 

weapons to individuals and groups who have committed gross violations of human rights”.688 

While the proponents of the measure agreed that the arms embargo does not present the 

solution to South Sudan’s conflict, they, nevertheless, hoped that it would have an impact on the flow 

of weapons to the country and, as a consequence, on the ability of the parties to further commit human 

rights violations and other mass atrocities.689 Yet, there appears to be a number of factors that may 

hinder the effectiveness of the arms embargo in the country. First off, according to the Small Arms 

Survey (SAS), a research group based in Geneva, and Amnesty International, South Sudan is already 

“awash with arms and ammunition, enough to sustain the conflict for some time” and thus, the arms 

embargo could only have a long-term effect.690 To clarify, there were allegedly around 3.2 million 

small arms in circulation in South Sudan as of 2011, with two-thirds of them belonging to civilians.691 

                                                
686 UN Press, Meeting Coverage, supra at note 592, see Statements of United States, France and Uruguay. 
687 Joint Statement of Amnesty International, Control Arms, Enough Project, Global Centre for the Responsibility to 
Protect, Humanity United, Human Rights Watch, and PAX, “South Sudan: Arms Embargo, Sanctions Fail At UN Security 
Council”, 23 December 2016, available at https://www.hrw.org/news/2016/12/23/south-sudan-arms-embargo-sanctions-
fail-un-security-council (last visited 20 July 2017). 
688 Ibid. 
689 UN Press, Meeting Coverage, supra at note 592, see Statement of the United States; Voanews, “Analysts: S. Sudan 
Arms Embargo—Better Late Than Never”, 15 September, 2016, available at https://www.voanews.com/a/south-sudan-
arms-embargo/3510628.html (last visited 26 August 2017); South Sudan Action Network on Small Arms, Amnesty 
International, “Question & Answer: The call for an Arms Embargo Against South Sudan” (AFR 65/010/2014), 21 August 
2014, available at 
https://www.amnesty.org/en/documents/document/?indexNumber=afr65%2F010%2F2014&language=enp. 2 9 (last 
visited 26 August 2017). 
690 South Sudan Action Network on Small Arms, Amnesty International Q&A, supra at note 689, p. 5. 
691 Iguacu, “Loaded Guns, Smoking Barrels and the Proliferation of Arms in South Sudan”, 22 February 2016, available 
at https://weareiguacu.com/the-proliferation-of-arms-in-south-sudan/(last visited 26 August 2017). 
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Most of these weapons were obtained by the then-rebel SPLA and other militias during the 

independence war against Sudan and during the transition period and were reported to be of Ukranian, 

Chinese and Iranian origin.692 In addition, a lot of the weapons have been illegally trafficked to South 

Sudan from neighbouring countries, with some of them intended for sale on the black market and 

some directly supplied by countries like Ethiopia, Kenya, Uganda and various rebel movements 

therein.693 

Most of the arms used in the conflict by both the government and the opposition are small 

arms and light weapons, which are relatively easy to acquire and use.694 In addition, the SPLA seems 

to be in possession of larger weaponry, including “amphibious” tanks, helicopters, and heavy artillery, 

which guarantees its military advantage, especially in rainy seasons.695 More precisely, it was reported 

that the SPLA used helicopters and amphibious tanks to attack the opposition forces and civilians in 

Upper Nile State and Unity State.696 In addition, the UN Panel of Experts on South Sudan reported 

that, since the beginning of the conflict, the South Sudanese government has received large amounts 

of weaponry and ammunition from China, with its last shipment in June 2014 amounting to over 

1,000 tons of small arms, in addition to anti-tank rockets and missile-launching systems.697 In 

addition, some of the automatic rifles in the possession of the SPLA appear to be of Israeli origin.698 

In general, the UN Panel reported that, according to official SPLA budget documentation, 

approximately 850 million dollars were spent on military expenses between January and July 2014 

alone.699 In contrast to the South Sudanese government, as a rebel group the SPLA/IO does not have 

direct access to the official state-controlled arms trade.700 In fact, most of its weaponry was provided 

by the forces that defected from the SPLA to join the rebellion.701 The SAS also noted that some of 

the arms were “diverted to unauthorized groups, often due to high levels of corruption and 

mismanagement of official stocks as well as theft”.702 In addition, there is evidence that the Sudanese 

government has been directly supplying the SPLA/IO with small arms and light weapons.703 

Furthermore, experts point to the fact that since South Sudan does not have a national arms 
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and ammunition industry, nor the capacity to establish one, it will inevitably depend upon the external 

supply of weaponry to fuel the conflict.704 While this appears to be true, it is clear from the assessment 

above that the arms embargo will take a long time to have a meaningful effect on reducing the 

availability of arms, as currently there is no shortage of weapons in the country, especially small arms 

primarily used in the fighting.705 However, it should be noted that the proposed arms embargo may 

make a difference when it comes to heavy and sophisticated weapons, which have been used by the 

SPLA to attack civilians on numerous occasions.706 Since large weapons are harder to smuggle and 

manufacture domestically, the embargo on this type of armament may deprive the government of 

powerful instruments in the commission of mass atrocities. 

Second, because of South Sudan’s long border with six countries, enforcement of the arms 

embargo is extremely hard to guarantee.707 As indicated above, most weapons arrive in the country 

from neighbouring states, including Sudan, Uganda, Kenya, Ethiopia, the Central African Republic 

and the DRC, and due to weak border patrols in these countries, the arms embargo is unlikely to block 

the flow of arms.708 Third, besides the capabilities of neighbouring states to monitor and enforce the 

arms embargo, lack of support for the sanctions on the part of the neighbouring states and other key 

regional actors presents a major challenge. To clarify, their reluctance is evidenced by the IGAD 

communique issued before the vote on the proposed resolution took place in the Security Council, 

which clearly rejected the proposed measures.709 Without the political commitment of the IGAD 

members, which comprise the countries closest to South Sudan (including four out of six bordering 

states), the arms embargo, even if imposed, would be meaningless.710 Not only may East African 

states not enforce the arms embargo but they might also act in direct violation by supplying the sides 

of the conflict with weapons and ammunition, as exemplified by Sudan’s arms transfers to the 

SPLA/IO.711 Against this background, it is improbable that the arms embargo, even if adopted, would 

put enough pressure on the government and the opposition to stop the conflict and engage into a 

political dialogue. 

Turning to the travel ban and assets freeze contemplated by the Security Council in addition 

to the arms embargo, as previously mentioned, the US-tabled resolution envisaged action against 

three individuals, including SPLA/IO leader Machar, the SPLA Chief of Staff, General Paul Malong, 
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and the SPLA Minister of Information and Broadcasting, Michael Makueu Lueth.712 It appears that 

all three designated individuals are high-profile figures in the ongoing conflict and subjecting them 

to sanctions might have an impact on alleviating the situation. Although not much information was 

available on Makueu and he was not explicitly mentioned in the report of the Panel of Experts on 

South Sudan mandated to provide information on key figures for the sanctions designations, he 

appears to be an influential figure in South Sudanese politics. Makueu, who currently holds the post 

of Minister of Information and Broadcasting, was one of the SPLA commanders, as well as the 

SPLM/A Secretary and Commissioner for Legal Affairs during the war for independence against 

Sudan. In the transitional period, he was also one of the key members of South Sudan’s delegation to 

the post-independence talks with Sudan in 2012.713 While it is not clear how much independent 

decision-making power he possesses, he was—according to the UN—the person behind the attack on 

the UN compound in Bor in April 2014 and the initiator of the closure of Juba airport in April 2016 

in attempt to hinder the implementation of the 2015 Peace Agreement.714 On the other hand, when it 

comes to Paul Malong, the SPLA Chief of Staff, his prominence in Juba’s policies is beyond any 

doubt. In fact, many South Sudanese think that it is he, and not President Kiir, who really holds power 

in the country.715 As with many current South Sudanese politicians, he was a prominent figure in the 

fight for independence and, prior to being appointed as the SPLA Chief of General Staff, was the 

governor of Northern Bahr El Ghazal state, where he is referred to as “King Paul”.716 According to 

multiple sources, Malong was the person behind the eruption of violence in Juba in August 2016, 

which ended the short-lived 2015 Peace Agreement, with Kiir and Machar reportedly being unaware 

of the start of violence.717 In addition, UN sources report that during the 2016 Juba crisis, Malong 

undertook several attempts to kill Machar, contradicting President Kiir’s direct orders.718 

Last but not least, Machar's importance to conflict resolution in the country and his authority 

in the SPLA/IO barely needs mentioning. Yet, the key question is whether Machar has been able to 

maintain his control over the SPLA/IO since his forced exile to South Africa, where he has been 

                                                
712 UN Security Council Draft Resolution (S/2016/1085), supra at note 587, Annex 1.  
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residing since August 2016, and despite having been “officially” substituted with Taban Deng Gai as 

the Vice-President of the transitional government. On the one hand, some sources close to Machar 

claim that his stay in South Africa amounts to house arrest as he is not allowed to travel, meet or 

communicate with his supporters without permission from the South African authorities.719 On the 

other hand, the SPLA/IO spokesman asserted that Machar is “still in control of the SPLA/IO forces” 

and that “he was not weakened in exile, but instead actively restructuring the military wing of the 

SPLA/IO”.720 His supporters also claimed that they will invade Juba if the regional actors do not 

allow Machar to come back to South Sudan.721 In other words, Machar is still regarded as the leader 

by the majority of the SPLA/IO, despite his official replacement with Taban Deng Gai by President 

Kiir.722 Thus, it is clear that Machar’ s participation in the peace process in South Sudan is crucial, 

even though the practicality of imposing the travel ban and assets freeze on him is unclear because 

his freedom of movement has been significantly restricted already. 

In this light, it is also worth noting that while the sponsors of the discussed draft resolution 

listed Machar for the sanctions, they did not consider targeting President Kiir, notwithstanding his 

apparent reluctance to cooperate with the Security Council and regional actors, as evidenced by his 

obstruction of the deployment of the RPF and rejection of meaningful national dialogue with the 

opposition, despite his pledges to the contrary.723 While subjecting Kiir to the travel ban and assets 

freeze may have pressured him into real cooperation with the Security Council, the reluctance of the 

US and its partners to go after the country’s official leader is not surprising, given the divisions within 

the Security Council regarding political solution to South Sudan’s crisis. 

Moreover, it should be noted that targeting Kiir, Malong and Machar, along with other key 

political figures, may have proved effective. This is because, according to the investigation conducted 
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by The Sentry, an NGO, all three individuals and their families have luxurious properties outside the 

country—namely in Kenya, Uganda or Ethiopia—as well as considerable assets in Kenyan banks.724 

Moreover, most of their numerous children and other family members live outside South Sudan and 

go to private schools abroad, in addition to routinely travelling to Europe's most luxurious 

destinations.725 In this light, freezing the assets of these leaders and their family members, together 

with denying them (and possibly their families) access to a luxurious life abroad, may induce them 

to change their behaviour. However, the success of these measures will largely depend on two factors. 

First, it is fundamental that these sanctions are complemented by measures blocking their revenues 

from oil, mining, and other industries, in which the above-mentioned individuals and members of 

their extended families hold large stakes, by sanctioning the corporate entities controlled by them.726 

Second, as with the arms embargo, the success of targeted sanctions would depend on the willingness 

of the key regional countries—primarily Kenya, Uganda and Ethiopia, where the foreign assets of 

South Sudanese leaders are located—to meticulously enforce them. As mentioned above, such a 

scenario is not very likely in light of the IGAD’s reluctance to impose the targeted sanctions in the 

first place.727 In addition, the improbability of proper implementation is demonstrated by the fact that 

Gabriel Jok Riak, one of the military generals previously sanctioned by the UN in 2015, still maintains 

his account in Kenya and frequently travels within the region unimpeded.728 

To sum up, the analysis undertaken above demonstrates that the potential effectiveness of the 

arms embargo and individual targeted sanctions in mitigating the crisis in South Sudan depends on a 

number of factors regarding their design and implementation, which are hard to foresee in advance. 

In this light, the arguments put forward by abstaining parties in justifying their positions not to support 

the proposed measures do not seem unreasonable. As mentioned before, the proposed resolution 

imposing the arms embargo and targeted sanctions on South Sudan, did not reach the minimum 

requirement of nine votes in favour. While no members, including permanent members, voted against 

the proposed resolution, eight member states abstained, including two permanent members, China 

and Russia, three members of the African Union, including Angola, Egypt, Senegal, as well as 

Malaysia, Japan and Venezuela.729 In their reasoning, the abstaining delegations expressed concerns 

regarding the potential harmful effect of the proposed measures, which in their view would provoke 
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further hostility among the opposing groups and undermine the recent steps taken by the South 

Sudanese government towards peace, including its consent to the deployment of the Regional 

Protection Force and the initiation of an all-inclusive national dialogue in the society.730 Moreover, 

they claimed that the Security Council should be focused on dialogue with the government and 

support of the IGAD mediation efforts. Accordingly, another serious objection to arms embargo and 

targeted sanctions mentioned by the abstaining members was opposition of several important actors 

involved in the peace process in South Sudan, including some of the countries contributing troops to 

the RPF, the IGAD, which as explained above leads the mediation efforts in South Sudan and the 

African Union.731 In addition, Malaysia voiced general concern over the lack of unity in the Security 

Council on this matter. Finally, several delegations also added that arms embargo did not prove useful 

in similar situations in the past.732 

In addition, consideration should also be given to the larger picture, i.e. all the efforts 

undertaken by the Security Council in order to restore peace and security in South Sudan. As outlined 

at the beginning of this chapter, the Security Council has closely followed the conflict in the country 

since the beginning and had—as of June 2017— adopted fourteen resolutions on the conflict, most 

of which extended the mandate of UNMISS, or strengthened it by deploying additional troops.733 

Furthermore, in response to Juba crisis, the Security Council authorised the deployment of the RPF, 

which was supposed to oversee the work of the transitional government in Juba and the peace-

building process. Thus, it cannot be established that the Security Council failed to consider the 

atrocities being committed in South Sudan or to undertake any action to mitigate the situation.  

This confirms the conclusion that, in light of the assessment of the arguments put forward by 

abstaining parties, it seems fair to conclude that their opposition to the arms embargo and targeted 

sanctions—if truly opposed for the reasons expressed—were not unreasonable. This appears true also 

in light of their preferences for other measures to resolve the situation. Thus, it can be concluded that 

the Security Council members fulfilled their duty of legal reasoning in the specific circumstances. 

Conclusion 

This chapter examined the responsibility of the Security Council members, understood as the duty of 

legal reasoning, in relation to the US-tabled draft resolution imposing arms embargo and targeted 

sanctions in an attempt to prevent the possible occurrence of genocide in South Sudan. In particular, 

it was demonstrated that in the current scenario the two rules authorising the member states’ conduct 
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in Kelsenian terms are their obligations under the Genocide Convention to prevent the commission 

of genocide (in their capacity of sovereign states), on the one hand, and their obligations under Article 

2(2) of the UN Charter to fulfil their mandate of maintaining international peace and security in good 

faith (in their capacity as UN members), on the other. In analysing the scope of these obligations in 

this particular scenario, it was concluded that the two regimes of the UN Charter and the Genocide 

Convention largely overlap, as they both require the Council members to consider in good faith 

whether the measures proposed in the resolution are likely to contribute to scaling down the violence 

and decreasing the risk of genocide in South Sudan.  

Further, when evaluating whether the Council members complied with their duty of legal 

reasoning in this particular instance, the plausibility of the arguments that they used to justify their 

votes were scrutinised. When applied to the case study under consideration, it was inferred that the 

justifications given by the abstaining members on the potential non-utility or even harmful effect of 

the proposed measures on the resolution of conflict in South Sudan, as well as the opposition of 

regional actors and troop-contributing states, prove prima facie reasonable. This is even more so in 

light of the fact that the Security Council has been “responsibly” following the situation in South 

Sudan since the violence erupted in 2013, and has been constantly authorising additional deployment 

of personnel to UNMISS, which, in its collective opinion, remains the most adequate response to the 

crisis in South Sudan. Thus, in the final analysis, given the complexity and unpredictability of the 

conflict situations, the voting choices of the Security Council members, if accompanied by reasonably 

credible arguments, are extremely hard to second-guess. 
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CHAPTER 5 

 

CASE STUDY 2—THE EUROPEAN STABILITY MECHANISM AND 

THE GREEK DEBT CRISIS: AUSTERITY AND HUMAN RIGHTS 

Introduction 

The current chapter introduces the second case study of the thesis, which deals with the legal 

responsibility of the ESM Board of Governors with regard to approval of the third economic 

adjustment programme for Greece in August 2015.734 The third economic adjustment 

programme, similar to the previous two, was adopted in response to the deep financial crisis 

that hit Greece in the aftermath of global financial crisis of 2007–08 and contained a number 

of far-reaching austerity measures and structural reforms that led to a drastic deterioration of 

the human rights situation in the country. Against this background, the chapter will focus on 

the obligations of the ESM members under the ICESCR to respect economic, social and 

cultural rights in Greece, on the one hand, and their obligations under the ESM Treaty to ensure 

the stability of the Eurozone, on the other. As will be demonstrated, in contrast to the previous 

case study where the two norms authorising the votes of the Security Council members in a 

Kelsenian sense were largely compatible, the two obligations under the ESM Treaty and the 

ICESCR in question represent an example of “apparent conflict”, as discussed in Chapter 3. 

Thus, the main argument of the chapter—in line with the conceptualisation of member state 

responsibility as a due diligence obligation to uphold the unity of legal order provided in 

Chapter 3—will be that in exercising their duty of legal reasoning in the present context, the 

ESM members should reconcile their obligations under the ESM Treaty with their obligations 

under the ICESCR. As will be elaborated, at a practical level this implies an obligation to 

conduct a human rights impact assessment before approving the measures proposed.  

To this end, the first section of the chapter will provide the necessary context to the rest 

of this case study by first briefly describing the situation in Greece before the 2007–08 global 

financial crisis, followed by an overview of the first and second economic adjustment 

                                                
734 Since the case study focuses on the adoption of third economic adjustment for Greece in August 2015, the 
emphasis will be on the information available to the ESM members in that period of time. Likewise, subsequent 
development of the situation in the country after August 2015 will not be discussed. 
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programmes for Greece adopted by EU institutions and the IMF in 2010 and 2011, respectively. 

Subsequently, the adverse impact of the two economic adjustment programmes on economic, 

social and cultural rights in the country will be discussed. The second section, in turn, will 

outline the events that led to the adoption of the third economic adjustment programme under 

consideration. The third section will focus on the composition of, and the decision-making 

process in, the ESM, created as an independent IO outside the EU legal framework in 2012 

with the specific purpose of providing financial assistance to a Eurozone member in need. 

Afterwards, the obligations of the ESM members under the ESM Treaty and EU law, as well 

as their human rights obligations under the ICESCR, will be scrutinised. The final section will 

demonstrate how the two can be reconciled by the ESM members in the exercise of their duty 

of legal reasoning.  

1 Introducing the Context: An Overview of the Economic Adjustment 
Programmes as A Response to the Greek Financial Crisis and Their Effects 
on Economic, Social and Cultural Rights in the Country 

1.1 Greece Before the 2007–08 Financial Crisis  

As put by one author, the global financial crisis of 2007–08 hit Greece right “at its Achilles 

heel”.735 Already from the 1980s, growing public debt had been a permanent feature of the 

Greek economy. Extensive borrowings from European banks to finance imports and public 

spending, combined with low economic competitiveness, poor tax revenues and widespread 

corruption, lead to an increase in Greek government debt from 25% of GDP in 1980 to 110% 

of GDP in 1993, with a corresponding increase of the budget deficit from 1.2% to 8.4% of 

GDP.736 Despite a short period of stabilisation in the mid-1990s, these trends further intensified 

with the adoption of the euro as the national currency in 2001 and Greece’s subsequent access 

to cheap credit as a result of its membership in the European Monetary Union.737 Further, to be 

able to comply with the Eurozone requirements, the Greek government had been 

misrepresenting its national statistics for many years, until in 2009 the newly elected 

government of George Papandreou revealed that the actual budget deficit amounted to 15.6 % 

                                                
735 S. Loizou, “Achilles of Troy: the Greek Sovereign Debt Tragedy and Its Impact on Derivatives”, (2015) 30(10) 
Journal of International Banking Law and Regulation 532, 532. 
736 E. D’Angelo, “Greece And the Odious Debt Doctrine”, (2013) 78 Brooklyn Law Review 1619, 1628. 
737 Ibid, pp. 1628–1629; Independent Expert on the Effects of Foreign Debt and Other Related International 
Financial Obligations of States on Full Enjoyment of All Human Rights, particularly Economic, Social and 
Cultural Rights, Cephas Lumina, Report on the Mission to Greece (22–27 April 2013), 27 March 2014 
(A/HRC/25/50/Add. 1), paras. 17–19. 



 145 

of GDP, instead of the previously reported 5%.738 This announcement provoked uncertainty 

and loss of confidence in the Greek market and, as a result, significant downgrading of the 

country’s credit rating in April 2010.739 This, in turn, considerably hindered Greece’s access to 

international financial markets and, to avoid defaulting on its debts, Greece was forced to seek 

financial assistance from the EU and the IMF. 

1.2. Overview of the First and Second Economic Adjustment Programmes for Greece 

In May 2010, Greece and the so-called “Troika”, comprising the European Commission, the 

European Central Bank and the IMF, reached an agreement on the first loan, worth 110 billion 

euro. The loan was conditioned upon Greece’s compliance with an economic adjustment 

programme, aimed at reducing its public debt and fiscal deficit, as well as improving the overall 

competitiveness of its economy.740 The first economic adjustment programme consisted of 

three main features: implementation of austerity measures to recover the country’s fiscal 

balance, privatisation of state assets to ensure debt sustainability, and the adoption of 

comprehensive structural reforms to boost productivity and economic growth.741 To clarify, the 

austerity measures entailed significant spending public sector cuts, including reduction in 

public sector jobs, wages, pensions, bonuses and other social benefits previously amounting to 

12.4% of GDP, as well as an increase in VAT and income taxes, combined with abolition of 

various tax allowances and exemptions.742 It was expected that the combination of these 

measures would bring the budget deficit down to 3% of GDP by 2014.743 The second 

component, privatisation, intended to cover the sale of government bank assets, real estate 

properties, as well as multiple state enterprises in the gaming, services and infrastructure 

sectors, and was expected to generate 50 billion euros by the end of 2020.744 The third and final 

component envisaged by the economic adjustment programme comprised a number of 

structural reforms aimed at boosting the economic growth in the country in general. These 

reforms included liberalisation of product and service markets by eliminating unnecessary 

restrictions and barriers for retailers; labour reforms aimed at opening up regulated professions 

                                                
738 Ibid, para. 22. 
739 Ibid, para. 23; E. D’Angelo, supra at note 736, p. 1631. 
740 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 24; 
IMF, Country Report on Greece No. 13/154, 12 May 2013, p.5, para. 3. 
741 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 24; 
IMF, Country Report on Greece, supra at note 740, p. 5, para. 3; Greece: Letter of Intent, Memorandum of 
Economic and Financial Policies, and Technical Memorandum of Understanding, 21 December 2012, p. 1. 
742 Greece: Letter of Intent, supra at note 741, pp. 18–20. 
743 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 29. 
744 Greece: Letter of Intent, supra at note 741, pp. 18–20. 
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and lowering non-wage labour costs; simplifying licensing and regulation requirements for 

companies to improve the country’s business environment; as well as measures directed at 

enhancing efficiency of the judicial system.745  

Out of the total amount of financial assistance, 80 billion euros were provided through 

bilateral loans from the Eurozone members in proportion to their shares of ECB capital, while 

the remaining 30 billion euros were lent directly by the IMF. The payments were to be made 

in several instalments over the period of three years from May 2010 until June 2013.746 Yet, as 

the recession kept worsening, already in March 2011, the Troika agreed to provide a second 

bailout loan to Greece amounting to 130 billion euros. The second bailout loan was facilitated 

through a special rescue fund, the European Financial Stability Facility, created in 2010. The 

second loan agreement, in addition to austerity measures, privatisation and structural reforms 

provided by the first economic adjustment programme, also envisioned restructuring Greek 

public debt held by private creditors. In particular, it envisaged that private creditors were to 

accept lower interest rates on government bonds and a 53.5% face value loss on at least 58% 

of the overall debt.747 It was anticipated that this debt restructuring programme, also referred 

to as the Private Sector Initiative (PSI), would allow a reduction in overall public debt of 

roughly 110 billion euros.748  

1.3 The Impact of the First and Second Economic Adjustment Programmes on 
Economic, Social and Cultural Rights in Greece  

As widely documented, the first and the second economic adjustment programmes had a 

disastrous effect on the living standards of the Greek population and its enjoyment of economic, 

social and cultural rights. The Greek National Human Rights Commission meticulously 

described the situation during the crisis as a “rapid deterioration in living standards coupled 

with the dismantling of the welfare State and the adoption of measures incompatible with social 

justice, which are undermining social cohesion and democracy”.749 The section below will only 

provide an illustrative overview of some of the economic, social and cultural rights that were 

mostly affected by the economic adjustment programmes, including the right to work, the right 

                                                
745 Ibid, paras. 7–11. 
746 European Commission, Directorate-General for Economic and Financial Affairs, The Economic Adjustment 
Programme for Greece, Occasional Papers 61, May 2010; Report of the Independent Expert on the Mission to 
Greece (22–27 April 2013), supra at note, para. 25. 
747 European Commission, Directorate-General for Economic and Financial Affairs, The Second Economic 
Adjustment Programme for Greece, Occasional Papers 61, March 2012, p. 7. 
748 Ibid. 
749 National Commission for Human Rights, Annual Report 2011, pp. 71–72, as cited in Report of the Independent 
Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 41. 
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to social security, the right to adequate housing, the right to health and the right to education. 

To start with, the right to work is guaranteed in Article 6 of the ICESCR and Article 15 

of the EU Charter of Fundamental Rights. Human rights experts note that it has probably been 

the most negatively affected right during the crisis.750 As mentioned above, under the first and 

second economic adjustment programmes, Greece was compelled to significantly reduce its 

public sector spending, by, inter alia, cutting 150,000 public sector jobs or 22% of overall 

public employment.751 In addition, since the beginning of the crisis, around 230,000 small and 

medium businesses terminated their activity, leaving more than 600,000 individuals 

unemployed.752 As a result, unemployment in the country rose to unprecedented levels, from 

7.3% in June 2008 to 27.9% in June 2013, with only a slight decline to 24% in July 2015.753 

At the same time, the level of youth unemployment reached 48.8 % by 2015, which was almost 

double of the average Eurozone rate.754  

Furthermore, other labour reforms imposed by two economic adjustment programmes 

negatively affected employment conditions in the country in several ways. First off, in 2012 

the minimum wage was reduced by 22% and 32% for employees above and below 25 years of 

age, respectively.755 Overall, by 2013 public sector wages had declined by roughly 25% and 

those in the private sector by roughly 15%.756 Second, as put by one commentator, newly 

introduced measures “dramatically altered Greek labour structures and industrial relations” to 

the disadvantage of workers.757 Among these measures were the abolition of the unilateral right 

of trade unions to resort to arbitration without the employer’s consent and suspension of 

sectoral collective agreements and of the practice of determining minimum wages through 

annual collective bargaining process.758  

Another right that has been severely affected by the austerity measures is the right to 

                                                
750 European Parliament, Directorate-General for Internal Policies, The Impact of the Crisis on Fundamental 
Rights Across Member States of the EU: Country Report on Greece, February 2015, Executive Summary, p. 14. 
For detailed overview, see pp. 82–86; Report of the Independent Expert on the Mission to Greece (22–27 April 
2013), supra at note 737, paras. 44–59. See also K. Housos, “Austerity and Human Rights Law: Towards a Right-
Bases Approach to Austerity Policy, A Case Study of Greece”, (2015) 39 Fordham International Law Journal 
425, pp. 432–435. 
751 European Parliament, Country Report on Greece, February 2015, supra at note 750, p. 64. 
752 Independent Expert on the Effects of Foreign Debt and Other Related International Financial Obligations of 
States on Full Enjoyment of All Human Rights, particularly Economic, Social and Cultural Rights, Report on His 
Mission to Greece, 21 April 2016 (A/HRC/31/60/Add. 2), para. 56. 
753 Ibid, para. 57. 
754 Ibid. 
755 European Parliament, Country Report on Greece, February 2015, supra at note 750, p. 74. 
756 Ibid, pp. 82–83. 
757 K. Housos, supra at note 750, p. 433. 
758 Ibid, pp. 433–434. For an overview, see European Parliament, Country Report on Greece, February 2015, supra 
at note 750, pp. 72–74. On judicial challenges of these measures before the Greek courts, see pp. 73–74. 
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social security enshrined in Article 9 of the ICESCR and Article 34 of the EU Charter of 

Fundamental Rights. To clarify, severe cuts in public spending imposed under the two 

economic adjustment programmes lead to the suspension and reduction of various social 

benefits, including pensions, unemployment benefits and family allowances.759 In particular, 

already by 2013, as a result of new comprehensive pension reforms, the pension amount was 

reduced by 60%.760 Moreover, additional bonuses for pensioners on the occasions of Christmas, 

Easter and summer were abolished.761 In addition, other newly introduced measures provided 

for stricter requirements regarding the entitlement to a pension, such as an increase in both the 

general pension age and the required number of contribution days.762 Similarly, under new rules 

regarding the eligibility for unemployment benefits, only individuals that had previously held 

a job and paid the required amount of contributions to national insurance were entitled to 

benefits.763 Because of unprecedented rise of unemployment, only 27% of all registered 

unemployed individuals were receiving benefits by 2013, with this figure declining to 10% in 

2015.764 In addition to significant cuts in pensions and unemployment benefits, several types 

of family benefits were eliminated as well.765 

As observed by the UN Independent Expert, dramatic cuts in pensions and other social 

benefits drove a large proportion of the population into poverty.766 More precisely, in 2014 it 

was reported that around 36% of the population were at risk of poverty or social exclusion, 

with the majority of households living on the official poverty threshold of 12.63 euros per 

day.767 In addition, over one million people fell into the category of extreme poverty, living on 

less than 8.42 euros per day per household.768 While it is hard to discern the negative effects of 

the austerity measures from the effects of crisis as a whole, according to the OHCHR at least 

63% of the population were below the poverty line in 2010–11 mainly due to increases in taxes 

and reduction in wages and social benefits.769  

                                                
759 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 51. 
760 Ibid, para. 54. For detailed overview of all the measures that affected pensions and related benefits, see 
European Parliament, Country Report on Greece, February 2015, supra at note 750, pp. 94–97. 
761 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 54; 
European Parliament, Country Report on Greece, February 2015, supra at note 750, p. 96. 
762 For detailed overview of all measures undertaken pursuant to the new pension reform, see European 
Parliament, Country Report on Greece, February 2015, supra at note 750, pp. 91–98. For an overview of the 
judicial challenges to the new pension reform, see pp. 101–104. 
763 Report of the Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 52. 
764 Ibid. 
765 Ibid, paras. 56–57. 
766 Ibid, para. 54. 
767 Report of Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, paras. 61–62. 
768 Ibid, paras. 62–63. 
769 Report of the Independent Expert, supra at note 737, para. 84. 
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In addition to the right to work and the right to social security, the UN Independent 

Expert also drew attention to the negative impact of austerity measures on the right to adequate 

housing, the right to health and the right to education, guaranteed in Articles 11(1), 12 and 13 

of the ICESCR respectively. To start with the right to adequate housing, the OHCHR reported 

a 25% increase in number of homeless people in the period between 2009 and 2013, the 

majority of whom lost their homes because of financial difficulties caused by loss of 

employment and social benefits.770 In addition, with increasing costs of heating, water, 

electricity and other bills, the number of people who could not afford adequate heating and 

other basic necessities in their households doubled from 15.4% in 2010 to 32.9% in 2014.771 

Regarding the right to health, from 2010 Greece introduced considerable cuts in public health 

expenditures as a part of its fiscal consolidation efforts under the economic adjustment 

programmes. More precisely, overall health-care expenditure, including cuts in pharmaceutical 

spending and hospital-related costs, was scaled down from 10% of GDP in 2009 to 6% of GDP 

by 2015.772 This resulted in a reduction of hospital beds, as well as of contracted doctors, nurses 

and other personnel due to lack of funds.773 Together with significant cuts in public health care, 

the structural reforms launched in the sector under the two adjustment programmes negatively 

affected the population’s access to adequate health care, primarily through an increase of direct 

costs of medical and pharmaceutical services for citizens.774 As a result, the OHCHR reported 

that the number of individuals who could not afford medical care increased by 85% in the 

period between 2010 and 2013.775 Similarly, by 2015 approximately 2.5 million people had no 

health insurance, mostly as a result of being unemployed for a long period of time.776  

Similar trends can be identified in the Greek public education system, with education 

expenditure being reduced by 30% between 2009 and 2013.777 Similar to the public health 

sector, this was achieved by scaling down the number of teachers and their salaries, as well as 

costs related to daily maintenance of schools and educational materials.778 As a consequence, 

a shortage of 12,000 teachers in primary and secondary schools was reported for the 2014–15 

                                                
770 Report of Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 76. 
771 Report of Independent Expert on His Mission to Greece, 21 April 2016, supra at note 752, para. 60. 
772 European Parliament, Country Report on Greece, February 2015, supra at note 750, p. 44. 
773 On overview of structural reforms in the public health care sector, see ibid, pp. 46–49. 
774 European Parliament, Country Report on Greece, February 2015, supra at note 750, p. 46. For detailed 
overview of all the measures introduced in the public health sector, see pp. 46–50. 
775 Report of Independent Expert on His Mission to Greece, 21 April 2016, supra at note 752, para. 73. 
776 Ibid. 
777 Report of Independent Expert on the Mission to Greece (22–27 April 2013), supra at note 737, para. 72. 
778 Ibid, paras. 72 and 74. For a detailed overview of the measures adopted in the sphere of primary and secondary 
education, see European Parliament, Country Report on Greece, February 2015, supra at note 750, pp. 33–38. 
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academic year. In addition, many schools struggled to provide students with the most basic 

amenities, including heating, stationery and other facilities.779  

2 Negotiations of the Third Economic Adjustment Programme for Greece  

Despite the drastic impact of the second economic adjustment programme on the Greek 

population, it was supposed to run from March 2012 until end of June 2015. Yet, it was not 

completed. In January 2015, Syriza—a radical left-wing party—won elections in Greece, with 

its main political agenda being putting an end to austerity. The newly elected Greek government 

and the EU institutions then engaged in several rounds of unfruitful negotiations, failing to 

achieve consensus on how to proceed with ongoing economic crisis in the country, which by 

then was on the verge of insolvency.780 The Greek government tried to push for debt 

cancellation, which creditors strongly opposed, instead demanding that the government 

continue implementing all the measures envisioned under the second adjustment 

programme.781 In June 2015, Greece requested an extension for its repayment to the IMF and 

announced that it would hold a national referendum asking the population to vote on the new 

Troika proposal for the third bailout loan conditions, which included further austerity measures, 

such as further reductions in pensions and other social benefits.782 The referendum was held on 

5 July 2015 with 62.5% of voters turning out, out of whom 61.3% voted in favour of rejecting 

the new bailout conditions.783 The results of the referendum notwithstanding, Greece was 

compelled to accept the proposed loan conditions to avoid defaulting on its debts and to be able 

remain in the Eurozone. As a result, on 12 July 2015, the third bailout agreement was reached 

by the partners, providing for an additional 86 billion euro loan for the period from 2015 to 

2018, conditioned on the implementation of further austerity measures and structural 

reforms.784  

More specifically, the third economic adjustment programme envisioned further cuts in 

pensions and other social welfare expenditure, aimed at generating savings of 1.5% of GDP 

                                                
779 Ibid, p. 39. 
780 Report of Independent Expert on His Mission to Greece, 21 April 2016, supra at note 752, paras. 8–9. 
781 Ibid. 
782 Ibid, para. 10. 
783 Ibid, para. 11. 
784 Ibid, para. 13. For a detailed overview of the third economic adjustment programme, see the Memorandum of 
Understanding Between the European Commission Acting on Behalf of the European Stability Mechanism and 
the Hellenic Republic and the Bank of Greece, 19 August 2015. 
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altogether.785 At the same time, the Memorandum of Understanding signed by Greece and the 

Troika acknowledges the “unprecedented impact” of the crisis on social welfare and the 

necessity of providing “immediate support to the most vulnerable” parts of the population 

through measures allowing for the basic access to food, housing and health care.786 In addition, 

the European Commission also devised the “Jobs and Growth Plan for Greece” for the 2014–

20 period to recover an additional 35 billion euros from the EU budget to support employment 

initiatives, investment and the overall growth of the country’s economy.787 It should also be 

noted that the European Commission conducted a social impact assessment for the third 

economic adjustment programme, without, however, making any references to international or 

EU human rights standards.788 Moreover, according to the Independent Expert, the assessment 

did not include an evaluation of the social impact of the two previous adjustment programs 

and, as a result, failed to “draw any lessons from what went wrong”.789  

The next section will address the composition of, and the decision-making process in, 

the European Stability Mechanism, through which the third economic adjustment programme 

was negotiated and administered. 

3 Creation, Composition and Decision-Making Process in the European 
Stability Mechanism 

As mentioned above, the provision of financial assistance to Greece within the EU took four 

different forms. While the first bailout loan was financed directly through bilateral loans from 

the Eurozone members (the so-called “Greek Loan Facility”), the second economic adjustment 

programme was administered through the European Financial Stability Facility (hereinafter the 

EFSF), created in June 2010 as a public, limited-liability company governed by the laws of 

Luxembourg.790 Subsequently, the European Financial Stabilisation Mechanism, an EU agency 

established pursuant to an EU Council Regulation, was used by the Eurozone members to 

                                                
785 Memorandum of Understanding Between the European Commission Acting on Behalf of the European 
Stability Mechanism and the Hellenic Republic and the Bank of Greece, supra at note 784, pp. 13–16. See also 
Report of Independent Expert on His Mission to Greece, 21 April 2016, supra at note 752, para. 37. 
786 Memorandum of Understanding Between the European Commission Acting on Behalf of the European 
Stability Mechanism and the Hellenic Republic and the Bank of Greece, supra at note 784, p. 16. 
787 Report of Independent Expert on His Mission to Greece, 21 April 2016, supra at note 752, para. 14. 
788 Ibid, paras. 43–44. 
789 Ibid, para. 44. 
790 For detailed analysis of the legal status, structure and the decision-making process within the EFSF, see G. 
Bianco, “The New Financial Stability Mechanisms and Their (Poor) Consistency with EU Law”, EUI Working 
Papers, RCAS 2012/44, pp. 4–8; S.M. Seyad, “A Legal Analysis of the European Financial Stability Mechanism” 
(2011) Journal of International Banking Law and Regulation 26(9) 421, 425–426. 
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provide a short-term bridge loan to Greece after termination of the second economic adjustment 

programme.791 Lastly, the third economic adjustment programme was fully negotiated and 

implemented under the auspice of the ESM, which will be the main focus of this section. In 

addition, it should be noted that while the first two economic adjustment programs were co-

administered and financed by EU institutions in close liaison with the IMF, the third economic 

adjustment program was managed exclusively through the ESM, with the role of the IMF being 

confined to the provision of technical expertise. Therefore, the IMF will not be discussed in 

this section.792 Instead, it will only provide a detailed analysis of the composition of the ESM 

and the decision-making procedure within it. 

The ESM was established in two main steps. First, in December 2010 the European 

Council issued a decision amending Article 136 of the TFEU by adding a third paragraph to 

the provision, which now reads as follows:  

The Member States whose currency is the euro may establish a stability 
mechanism, to be activated if indispensable to safeguard the stability of the euro 
area as a whole. The granting of any required financial assistance under the 
mechanism will be made subject to strict conditionality.793  

Second, following a treaty amendment, the ESM was established as a classical IO under public 

international law, with seventeen Eurozone countries as its members. Creation of the ESM 

outside the EU legal framework, is mainly explained by the possibility of its conflict with the 

“no bailout clause” in Article 125 of the TFEU, which provides that neither the EU, nor the 

member states individually “shall … be liable for or assume the commitments ... or public 

undertakings of any Member State”.794  

                                                
791 G. Bianco, supra at note 790, pp. 1–4; S. M. Seyad, supra at note 790, pp. 424–425. 
792 For a discussion of the human rights obligations of the IMF and its members, see M. Darrow, supra at note 5; 
S. Skogly, The Human Rights Obligations of the World Bank and The International Monetary Fund (Cavendish 
Publishing Limited, 2001). 
793 European Council Decision of 25 March 2011 Amending Article 136 of the Treaty on the Functioning of the 
European Union with Regard to a Stability Mechanism for Member States Whose Currency is the Euro, O.J. 2011, 
L 91/1 of 6 April 2011. For discussion, see also B. de Witte, T. Beukers, “The Court of Justice Approves the 
Creation of the European Stability Mechanism Outside the EU Legal Order: Pringle”, (2013) 50 Common Market 
Law Review 805, 807–812. 
794 Treaty on the Functioning of the European Union, Article 125; S.M. Seyad, supra at note 790, p. 428. See also 
B. de Witte, T. Beukers, supra at note 793, p. 813. These “precautionary” measures notwithstanding, the 
establishment of the ESM was challenged before the ECJ in the famous Pringle case, in which the Court affirmed 
its legality on both procedural and substantive grounds. See Thomas Pringle v. Government of Ireland and Others, 
Case C-370/12, Judgment of the Court of Justice (Full Court) of 27 November 2012. It should be noted that 
although the Council decision to amend the provision preceded the entry into force of the ESM Treaty in October 
2012, its ratifications by all the EU Member States were completed after that date, which became the grounds on 
which the ESM creation was challenged. Detailed analysis of the Pringle case, as well as the general question of 
the legality of the ESM creation are, however, beyond the scope of this chapter. For discussion, see B. de Witte, 
T. Beukers, supra at note 793; S. Peers, “Towards a New Form of EU Law? The Use of EU Institutions Outside 
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The Treaty Establishing the ESM provides that the organisation should have full legal 

personality and has been created with the aim to  

mobilise funding and provide stability support under strict conditionality ... to 
the benefit of ESM Members which are experiencing, or are threatened by, 
severe financing problems, if indispensable to safeguard the financial stability 
of the euro area as a whole and of its Member States.795  

As observed by several scholars, the governance structure of the ESM is largely based on the 

IMF model, with its main organs being “inherited” from the EFSF.796 To clarify, similar to the 

IMF, the two main organs of the organisation are the Board of Governors and the Board of 

Directors, both composed of governmental representatives of the seventeen ESM member 

states. In particular, the Board of Governors consists of the ministers of finance of Eurozone 

members, whereas the Board of Directors is comprised of their respective heads of 

treasuries.797 As elaborated in Chapter 2, this specific composition of the two organs underlines 

the role of the ESM members as sovereign states subject to international law. In addition, the 

appointed representatives of the European Commission in charge of economic and monetary 

affairs and the President of the ECB can participate as observers, without the right to vote.798 

In addition, representatives of the IMF and of the non-Eurozone EU member states providing 

financial assistance on an ad hoc basis may participate in the meetings which concern the 

provision of that particular financial assistance.799 While the treaty allows for adoption of 

certain categories of ESM decisions by simple majority or qualified majority (taking into 

account the so-called weighted voting system based on a state’s financial contributions to the 

EMS), the decisions concerning provision of stability support for a ESM member are to be 

taken unanimously.800 

More precisely, the procedure for granting financial support to an ESM member is 

outlined in Article 13 of the ESM Treaty. First off, following the request of the ESM member 
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725, pp. 90–91. 
798 Treaty Establishing the European Stability Mechanism, Article 5(3), Article 6(2). 
799 Ibid, Article 5(4), Article 5(5), Article6(3), Article 6(4). 
800 Ibid, Article 4, Article 5(6). See also B. de Witte, T. Beukers, supra at note 793, p. 813. 
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in need, the Chairperson of the Board of Governors mandates that the European Commission, 

together with the ECB, undertake an assessment of: (i) potential risks that the financial crisis 

in the member state concerned poses for Eurozone and its members; (ii) the sustainability of 

public debt, where appropriate, together with the IMF and; (iii) the amount of financial 

assistance required.801 On the basis of this assessment, the Board of Governors decides whether, 

in principle, financial assistance to the ESM member concerned should be granted.802 If the 

Board of Governors decides in favour of granting stability support, it then entrusts the 

Commission, together with the ECB, with the task of negotiating a memorandum of 

understanding (MoU) with the ESM member, which should contain a detailed outline of the 

economic policy conditionality attached to the loan. At the same time, the Managing Director 

of the ESM drafts a proposal for a financial assistance agreement, specifying its financial terms 

and conditions, for the adoption by the Board of Governors and approval by the Board of 

Directors.803 Once the terms of financial assistance, including conditionality, are approved by 

the Board of Governors, the European Commission signs the MoU on behalf of the ESM. In 

addition, the Commission is also mandated—together with the ECB—to monitor the 

compliance of the ESM member concerned with the conditionality attached to the financial 

assistance.804  

The complex governance structure within the ESM was accurately summarised by de 

Witte and Beakers as 

a curious hybrid: all formal decision-making powers are entrusted to organs 
composed of representatives of the Members; but those representatives happen 
to be the same persons who represent their country in the EU’s informal 
Eurogroup and Euro working group; and major tasks in preparing and 
implementing those decisions are entrusted to the supranational EU institutions, 
the Commission and the ECB.805  

However, the most important issue for our purposes is to highlight how the conditionality 

attached to financial assistance programmes is decided. To reiterate, it is the Commission and 

the ECB—in partnership with the IMF—that formulate and negotiate the lending conditions 

and subsequently draft the MoU where the above-mentioned conditions are laid down. While 

the Commission also signs the MoU on behalf of the ESM, formal decision-making power lies 

                                                
801 Treaty Establishing the European Stability Mechanism, Article 13(1). 
802 Ibid, Article 13(2). 
803 Ibid, Article 13(5). 
804 Ibid, Article 13(7). 
805 B. de Witte, T. Beukers, supra at note 793, p. 814. 
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only with the ESM Board of Governors, which has the power to approve the conditions 

suggested by the Troika. Indeed, the ECJ, when commenting on the role of EU institutions in 

the ESM in the Pringle case (where the latter’s legality was challenged), pointed out that “the 

duties conferred on the Commission and ECB within the ESM Treaty, important as they are, 

do not entail any power to make decisions of their own”.806  

To be sure, the same procedure was followed in the negotiations of the third economic 

adjustment programme for Greece. To clarify, following Greece’s request for financial 

assistance and submission of its proposal for new economic reforms, the European 

Commission, together with the ECB, issued an assessment of the sustainability of Greek debt 

and the financial needs of the country on 10 July 2015.807 The same day, the ESM Board of 

Governors formally approved the start of negotiations on the third bailout loan. Subsequently, 

the Eurogroup, an informal body comprising the financial ministers of the Eurozone, held a 

two-day discussion of the Greek request and the Commission’s assessment during the Euro 

Summit. During the summit, the Eurogroup agreed on a list of prior actions that the Greek 

government had to implement to formally begin negotiations on the third economic adjustment 

programme.808 These actions included further structural reforms of fiscal space, pension system 

and civil justice system, as well as the completion of national procedures in the Greek 

Parliament authorising the start of negotiations on the new economic adjustment programme.809 

Once the approval of the Greek Parliament was obtained, the ESM Board of the Governors 

took a formal decision to grant stability support to Greece for a three-year period. Subsequently, 

with authorisation from the Eurogroup and the ESM Board of Governors, the Commission, in 

liaison with the IMF, proceeded to negotiate the MoU with Greece, which was concluded as a 

staff-level agreement on 11 August 2015. Several days later, the agreed MoU, including the 

economic policy conditionality, was first endorsed by the Eurogroup in its meeting on 14 

August and then formally approved by the ESM Board of Governors on 19 August 2015.810 

The next section will address the obligations of the ESM Board of Governance when approving 

the third economic adjustment programme for Greece, both in their capacity as ESM members 

under the ESM Treaty and in their capacity as independent subjects of international law under 

                                                
806 Thomas Pringle v. Government of Ireland and Others, supra at note 794, para. 161. For discussion of the role 
of the Commission and the ECB, see paras. 155–169. 
807 For a timeline of the negotiations of the third economic adjustment programme for Greece, see the official 
website of the Council of the European Union at http://www.consilium.europa.eu/en/policies/financial-assistance-
eurozone-members/greece-programme/ (last visited 17 April 2018). 
808 Euro Summit Statement (SN 4070/15), Brussels, 12 July 2015. 
809 Ibid. 
810 See the official website of the Council of the European Union, supra at note 807. 
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the ICESCR. 



 157 

4 The Legal Obligations of the ESM Board of Governors Under the ESM 
Treaty and International Human Rights Law 

4.1 The Obligations of the ESM Board of Governors under the ESM Treaty and EU 
Law  

As highlighted in the previous section, the ESM was established outside the EU legal 

framework as a separate organisation under international law. As is clear from the preamble 

and provisions of the ESM Treaty, the main purpose of its creation is to ensure the financial 

stability of the Eurozone, as “given the strong interrelation within the euro area, severe risks to 

the financial stability of Member States whose currency is the euro may put at risk the financial 

stability of the euro area as a whole”.811 In addition, Article 3 explicitly provides that  

the purpose of the ESM shall be to mobilise funding and provide stability 
support under strict conditionality, appropriate to the financial assistance 
instrument chosen, to the benefit of ESM Members which are experiencing, or 
are threatened by, severe financing problems, if indispensable to safeguard the 
financial stability of the euro area as a whole and of its Member States.812  

Thus, member states of the ESM are under the obligation to fulfil the above-mentioned 

mandate in good faith or, in other words, to adopt all necessary measures among those provided 

in the treaty to assist a member state in need and, ultimately, guarantee the stability of the 

Eurozone. While Articles 14 to 18 of the ESM Treaty provide that, in doing so, member states 

are free to choose from several financial assistance mechanisms—including precautionary 

financial assistance, loans for re-capitalising financial institutions, general loans, as well as 

primary and secondary market support facilities—it appears that conditionality remains an 

indispensable element of all these financial instruments.813 Its content, however, is not pre-

determined by the treaty but, as indicated above, is normally spelled out in a MoU negotiated 

by the European Commission, the ECB and the IMF with the ESM member concerned, subject 

to the formal approval of the Board of Governors.814 

In addition, as a part of the general duty to advance the purpose of the organisation in 

good faith, Article 8(4) of the treaty also provides for the obligations of the ESM members to 

pay their financial contributions to the capital stock of the organisation, in accordance with the 

contribution key established in the Annex to the treaty.815 In addition, the treaty specifies that 

                                                
811 Treaty Establishing the European Stability Mechanism, preamble, para. 6. 
812 Ibid, Article 3. 
813 Ibid, Articles. 14–18. 
814 Ibid, Article 13(3) and Article 13(4). 
815 Ibid, Article 8(4). 
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such payments should be made on a timely basis, and not later than seven days after the receipt 

of the capital call made by the ESM Managing Director.816 

Another issue that needs to be addressed in this section is whether, despite the fact that 

the ESM has been formally created outside the EU legal framework, the ESM members are, 

nevertheless, bound by their obligations under the EU law due to strong institutional and 

substantive links to the EU legal order outlined above.817 Of particular relevance to the 

conditionality adopted in the framework of the ESM is the Charter of Fundamental Rights of 

the EU, which, as mentioned above, guarantees protection of a number of economic and social 

rights, including the right to education, the right to work, the right to collective bargaining and 

action, right to fair and just working conditions, right to social security and social assistance, 

right to health care.818 The Charter, solemnly proclaimed by the European Parliament, the 

Council, and the Commission in 2000, obtained the status of a legally binding instrument with 

the entry into force of the Lisbon Treaty in 2009 and since then, has become the main point of 

reference in the EU system of human rights protection.819 

The issue of applicability of the Charter to the ESM was raised in the Pringle case 

mentioned above, specifically with regard to the applicant’s claim that the creation of the 

organisation outside the EU legal framework is in violation of the right to effective judicial 

protection, guaranteed by Article 47 of the Charter. In addressing the question, the Court 

referred to Article 51(1) of the Charter regulating the scope of its application, which provides 

that  

the provisions of this Charter are addressed to the institutions and bodies of the 
Union with due regard for the principle of subsidiarity and to the Member States 
only when they are implementing Union law. They shall therefore respect the 
rights, observe the principles and promote the application thereof in accordance 
with their respective powers.820  

Thus, based on the wording of Article 51(1), the Court concluded that the Charter applies to 

the member states’ actions only when they are implementing EU law.821 However, the Court 

                                                
816 Ibid, Article 9(3). 
817 For detailed discussion on the institutional and substantive links to the EU legal order, see also A. Poulou, 
“Financial Assistance Conditionality and Human Rights Protection: What is the Role of the EU Charter of 
Fundamental Rights?”, (2017) 54 Common Market Law Review 991, 995–1003. 
818 Charter of Fundamental Rights of the European Union, Articles 14, 15, 28, 31, 34 and 35, respectively. 
819 A. Poulou, supra at note 817. For general discussion on the Charter of Fundamental Rights, see D. Sarmiento, 
“Who’s Afraid of the Charter? The Court of Justice, National Courts and the New Framework of Fundamental 
Rights Protection in Europe”, (2013) 50 Common Market Law Review 1267. 
820 Charter of Fundamental Rights of the European Union, Article 51(1), emphasis added. 
821 Thomas Pringle v. Government of Ireland and Others, supra at note 794, para. 179. 
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found that, by establishing the ESM, member states cannot be considered implementing EU 

law within the meaning of Article 51(1) as there is no provision in the EU Treaties that confers 

specific power on the Union to establish such permanent stability mechanisms.822 Thus, the 

Court concluded that the Charter is not applicable to member states’ activities in the framework 

of the ESM.823  

Likewise, in a subsequent case, Ledra, the ECJ confirmed the non-applicability of the 

Charter to the acts of the EU member states in the framework of the ESM. However, at the 

same time, it ruled that the Charter applies to the acts of the Commission and the ECB therein. 

To clarify, the Ledra line of cases involved a series of claims brought by Cypriot depositors 

before the General Court of the EU. The depositors had lost part of their savings because of 

restructuring of two main national banks, ordered in the MoU concluded between the ESM and 

Cyprus.824 The claimants sought the annulment of the MoU on the ground of its incompatibility 

with the Charter of Fundamental Rights, as well as financial compensation for their losses from 

the Commission and the ECB under Articles 268 and 340(2) (3) of TFEU, providing for non-

contractual liability of the EU.825 Specifically, the plaintiffs argued that involvement of the EU 

institutions in the negotiations and conclusion of the Memorandum triggered the extra-

contractual liability of the Union.826 As an alternative, they submitted that the failure of the 

Commission to ensure the conformity of the Memorandum with the Charter of Fundamental 

Rights constituted unlawful conduct, which in itself can trigger the EU’s liability.827 Both 

claims were rejected by the General Court. With regard to the first argument, it ruled that, 

despite the involvement of the Commission and the ECB, the Memorandum was not formally 

authored by the EU or one of its institutions.828 In the second case, it considered that there was 

no causal link between the conduct of the Commission and the ECB and the injury suffered by 

                                                
822 Ibid, paras. 105 and 180. 
823 For a critique of the Court’s approach in this regard, see G. Beck, “The Court of Justice, Legal Reasoning and 
the Pringle Case—Law as the Continuation of Politics by Other Means” (2014) 39(2) European Law Review 234, 
pp. 246–247. For an overview of the Court’s case law with regard to the application of the Charter, see D. 
Sarmiento, supra at note 819. 
824 Ledra Advertising Ltd. v. European Commission and European Central Bank, Case T-289/13, Eleftheriou and 
Papachristofi v. European Commission and European Central Bank, Case T-291/13, Theophilou v. European 
Commission and European Central Bank, Case T-293/13, General Court Orders of 10 November 2014. The rest 
of this section will refer to Ledra Advertising Ltd. v. European Commission and European Central Bank, Case T-
289/13 as the other cases are practically identical. 
825 Ledra Advertising Ltd. v. European Commission and European Central Bank, supra at note 824, para. 24. For 
detailed discussion of the case, see P. Dermine, “The End of Impunity? The Legal Duties of “Borrowed” EU 
Institutions under the European Stability Mechanism Framework”, (2017) 13 European Constitutional Law 
Review 369; R. Repasi, “Judicial Protection Against Austerity Measures in the Euro Area: Ledra and Mallis”, 
(2017) 54 Common Market Law Review 1123. 
826 Ledra Advertising Ltd. v. European Commission and European Central Bank, supra at note 824, para. 35. 
827 Ibid. For discussion, see P. Dermine, supra at note 825, p. 372. 
828 Ledra Advertising Ltd. v. European Commission and European Central Bank, supra at note 824, paras. 42–46. 
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the claimants as the Memorandum was signed almost one month after the value of the 

claimants’ deposits decreased.829 

The cases were subsequently appealed before the ECJ. When pronouncing on the 

potential liability of the EU institutions in the framework of the ESM, Advocate General Wahl 

upheld the Court’s conclusion regarding the lack of formal authorship of the Commission and 

the ECB with regard to the MoU. This notwithstanding, he emphasised that the EU institutions 

must observe EU law, even when acting outside the EU legal framework, including the Charter, 

based on Article 51(1) which “does not contain any limits as to the applicability of the Charter 

with respect to the EU institutions”.830 The duties of the institutions, however, are at most “best 

efforts” obligations to prevent any possible conflict between the third act and the EU law from 

arising.831 This obligation cannot be interpreted extensively as an obligation of result since, 

following the Pringle case, the EU member states are not implementing EU law when acting 

within the ESM and therefore, the Charter is not applicable to the acts of the organisation 

directly.832 Thus, requiring the Commission to prevent a breach of EU law would be tantamount 

to “extend[ing] the applicability of the Charter into a field of law which is not meant to be 

regulated by that instrument”.833  

The Court of Justice in its decision went even further that the “best efforts” obligation 

advanced by the Advocate General.834 While the Court also ruled that the MoU could not be 

formally attributed to the EU institutions and fell outside the scope of EU law, it stressed, 

nevertheless, that the Commission is under an obligation to “refrain from signing a 

memorandum of understanding whose consistency with EU law it doubts”.835 This also applies 

to possible inconsistency with the Charter of Fundamental Rights.836 According to the Court, 

this obligation stems, first, from Article 17(1) TEU mandating the Commission to “oversee the 

application of Union law” and, second, from Articles of 13(3) and 13(4) of the ESM Treaty 

itself, which obliges it to ensure that the MoUs concluded by the ESM are consistent with EU 

law.837 While the Court did not further elaborate on the exact scope of this obligation, it was 

                                                
829 Ibid, paras. 48–54. For discussion, see P. Dermine, supra at note 825, pp. 372–373. 
830 Opinion of Advocate General Wahl, Ledra Advertising et al v. European Commission and European Central 
Bank, Case C-8/15 to C-10/15, 21 April 2016, para. 69, as cited in P. Dermine, supra at note 825, p. 373. 
831 Ibid, para. 70. 
832 Ibid, para. 88. 
833 Ibid, para. 90. 
834 Ledra Advertising et al v. European Commission and European Central Bank, Case C-8/15 to C-10/15, 
Judgment of the Court of Justice of 20 September 2016. 
835 Ibid, para. 59. For discussion, see paras. 49–61. 
836 Ibid, para. 67. 
837 Ibid. For discussion, see also P. Dermine, supra at note 825, pp. 375. 
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interpreted in the scholarship as requiring the Commission to both refrain from suggesting any 

conditions that would be in violation of the Charter and to decline to consent to any such 

conditions put forward by other parties.838  

To sum up, while the ESM Board of Governors are not bound by the Charter of 

Fundamental Rights when acting in the framework of the ESM, including when approving the 

conditionality contained in the MoU, and only by the provisions of the ESM Treaty, the 

European Commission should ensure the conformity of the document with the EU Charter of 

Fundamental Rights. 

4.2 The Obligations of the ESM Board of Governors under the ICESCR  

As elaborated in detail in Section 6 of Chapter 1, the ICESCR vests State parties with the 

obligation to consider economic, social and cultural rights also in their extraterritorial actions, 

including their conduct as members of IOs. This is manifested in a number of provisions of the 

Covenant, as well as the subsequent practice of the UN Committee on Economic, Social and 

Cultural Rights. To reiterate, the main basis for these extraterritorial obligations is Article 2(1) 

of the ICESCR, which requires every State party to the Covenant to “take steps, individually 

and through international assistance and co-operation … with a view to achieving progressively 

the full realisation of the rights recognised in the present Covenant by all appropriate 

means”.839 In addition, as discussed in Chapter 1, the extraterritorial dimension of the Covenant 

is also manifest in Articles 11, 22 and 23.840 Furthermore, as pointed out, the practice of the 

UN Committee on Economic, Social and Cultural Rights confirms the mandatory nature of 

these obligations.841 

Most importantly, as submitted in Chapter 1, the extraterritorial obligations of States 

parties also apply to their conduct as members of IOs, including IFIs. In particular, in several 

general comments, the UN Committee on Economic, Social and Cultural Rights emphasised 

that States parties retain their obligations under the Covenant when participating in the 

decision-making process in IOs, including negotiations of economic adjustment programmes 

within IFIs.842 To reiterate, in its general comment on international technical assistance 

                                                
838 A. Poulou, supra at note 817, pp. 1013–1014. 
839 ICESCR, Article 2(1). 
840 For discussion, see Chapter 1, Section 6. 
841 In particular, see UN Committee on Economic, Social and Cultural Rights, General Comment No. 3 (1990), 
supra at note 184, para. 14; General Comment No. 4 (1991), supra at note 185, para. 19; General Comment No. 
12 (1999), supra at note 185, paras. 36–28; General Comment No. 14 (2000), supra at note 185, para. 39. For 
discussion, see Chapter 1, Section 6. 
842 For analysis, see Chapter 1, Section 6. 
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measures, it declared that states parties to the Convent should “make a particular effort to 

ensure that the protection of the most basic economic, social and cultural rights is, to the 

maximum extent possible, built-in to programmes and policies designed to promote 

adjustment” when acting as members of IFIs.843 Subsequently, with regard to the right to health, 

the Committee asserted even more authoritatively that “States parties have an obligation to 

ensure that their actions as members of international organisation take due account of the right 

to health … [when] influencing the lending policies, credit agreements and international 

measures of these institutions”.844 Further, in another general comment on the protection of the 

right to work, the Committee affirmed that the measures adopted in the framework of structural 

adjustment programmes “should not interfere with their core obligations in relation to the right 

to work and impact negatively on the right to work of women, young persons and the 

disadvantaged and marginalised individuals and groups”.845 Likewise, with regard to the right 

to social security, the Committee asserted that States parties to the Covenant should promote 

and do not interfere with the above-mentioned right when acting as members of the IMF, the 

World Bank, as well as other IFIs.846 

Moreover, examination of the reports and concluding observations of the Committee 

also confirms the fact that states remain bound by their obligations under the ICESCR when 

participating in the decision-making process in IOs. As illustrated in Chapter 1, in its 

consideration of reports of several developed countries—including Germany, France, Italy, 

Belgium, Japan, United Kingdom and others—the Committee continuously called upon these 

State parties to do their best to ensure that economic, social and cultural rights are duly taken 

into account in design and adoption of the policies and decisions of IFIs.847 In addition, during 

oral examination of these reports, the Committee members also inquired whether the 

representatives of States parties in various IOs, such as the WTO and the World Bank, took any 

                                                
843 UN Committee on Economic, Social and Cultural Rights, General Comment No. 2 (1990), “International 
Technical Assistance Measures (Art. 22)”, UN doc. E/1990/23, para. 9, emphasis added. 
844 UN Committee on Economic, Social and Cultural Rights, General Comment No. 14 (2000), supra at note 185, 
para. 39, emphasis added. 
845 UN Committee on Economic, Social and Cultural Rights, General Comment No. 18 (2006), supra at note 192, 
para. 30. 
846 UN Committee on Economic, Social and Cultural Rights, General Comment No. 19 (2008), supra at note 192, 
para. 58. 
847 UN Committee on Economic, Social and Cultural Rights, Concluding Observations Germany, E/2002/22, para. 
673, UN Committee on Economic, Social and Cultural Rights, Concluding Observations France, E/2002/22, para. 
881; Concluding Observations Italy, E/2000/22, para. 126; Concluding Observations Belgium, E/2001/22, para. 
493; Concluding Observations Japan, E/2002/22, para. 614, as cited in M. Sepulveda, “Obligations of 
International Assistance and Cooperation”, supra at note 184, p. 283. For discussion, see Chapter 1, Section 6. 
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concrete steps to ensure the protection of economic, social and cultural rights.848 Last but not 

least, under the most recent version of the Committee’s Reporting Guidelines, the States parties 

to the Covenant are required to outline in their reports whether there are any procedures in 

place that can guarantee that their obligations under the Covenant are duly considered when 

they act as members of IOs.849  

While it is clear that States parties participating in the decision-making process in IFIs 

retain their obligations under the ICESCR, the exact scope and content of their obligations 

remain contested. To clarify the nature of obligations under the ICESCR, including those of 

extraterritorial nature, human rights scholars have traditionally employed the tripartite 

typology of obligations to respect, to protect and to fulfil, originally developed by H. Shue and 

A. Eide.850 According to widely accepted definitions, the obligation to respect entails a negative 

duty to refrain from interfering with an individual’s enjoyment of human rights.851 In turn, the 

obligation to protect requires states to prevent human rights violations by third parties, 

including individuals, groups and business enterprises.852 Lastly, the obligation to fulfil 

includes an obligation to take active steps of legislative, administrative, judicial and other 

nature, to achieve the realisation of economic, social and cultural rights.853 The obligation to 

fulfil is sometimes additionally divided into the obligations to facilitate (to enable individual 

access to the enjoyment of a certain right), to provide (to directly provide resources and 

international assistance for the realisation of economic, social and cultural rights) and to 

promote (to ensure that human rights are given due attention in national and international public 

discourse).854 

It is widely accepted in the human rights scholarship and practice of the UN Committee 

on Economic, Social and Cultural Rights that the obligation to respect economic, social and 

                                                
848 UN Committee on Economic, Social and Cultural Rights, Concluding Observations Finland, 
E/C.12/2000/SR.61, para. 66; Concluding Observations Italy, E/C.12/2000/SR.6, para. 40, as cited in S. Skogly, 
Beyond National Borders, supra at note 178, p. 152. For discussion, see Chapter 1, Section 6. 
849 UN Committee on Economic, Social and Cultural Rights, Guidelines on Treaty-Specific Documents to Be 
Submitted by States Parties under Articles 16 and 17, supra at note 201, Annex, para. 3(c), as cited in M. Langford, 
F. Coomans, F. Gomez Isa, supra at note 186, p. 104. For discussion, see Chapter 1, Section 6. 
850 For comprehensive analysis of the evolution and variations of the tripartite typology, see M. Sepulveda, The 
Nature of the Obligations, supra at note 178, pp. 157–173; see S. Skogly, Beyond National Borders, supra at note 
178, pp. 66–72. 
851 UN Committee on Economic, Social and Cultural Rights, General Comment No. 12 (1999), “The Right to 
Adequate Food (Art. 11)”, para. 36, as cited in M. Sepulveda, The Nature of the Obligations, supra at note 178, 
p. 200. See also pp. 157–209 for various definitions of the obligation to respect. 
852 M. Sepulveda, The Nature of the Obligations, supra at note 178, p. 197. See also pp. 157–209 for various 
definitions of the obligation to protect. 
853 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997), para. 6, as cited in M. 
Sepulveda, The Nature of the Obligations, supra at note 178, p. 169. See also pp. 157–209 for various definitions 
of the obligation to fulfil. 
854 M. Sepulveda, “Obligations of International Assistance and Cooperation”, supra at note 184, pp. 285–289. 



 164 

cultural rights extraterritorially forms part of existing international law, whereas the status of 

obligations to protect and even more so, to fulfil are more contested.855 In fact, this is also the 

interpretation of obligations of international and European financial institutions and their 

member states given in the Guiding Principles on Foreign Debt and Human Rights, drafted by 

the Independent Expert on the effects of foreign debt and other related international financial 

obligations of states on the full enjoyment of all human rights and subsequently endorsed by 

the Human Rights Council.856 The Guiding Principles underline that these actors have an 

obligation to respect international human rights, understood as “the duty to refrain from 

formulating, adopting, funding and implementing policies and programmes which directly or 

indirectly contravene the enjoyment of human rights”.857 Similarly, an essentially negative 

obligation of member states of IFIs is formulated in the Maastricht Guidelines on Violations of 

Economic, Social and Cultural Rights, drafted and adopted by a group of thirty human rights 

experts in 1997 to assist in the determination of violations of these rights:  

The obligations of States to protect economic, social and cultural rights extend 
also to their participation in international organizations, where they act 
collectively. It is particularly important for States to use their influence to ensure 
that violations do not result from the programmes and policies of the 
organizations of which they are members. It is crucial for the elimination of 
violations of economic, social and cultural rights for international organizations, 
including international financial institutions, to correct their policies and 
practices so that they do not result in deprivation of economic, social and 
cultural rights.858  

Likewise, a similar stance was taken by the UN Committee on Economic, Social and Cultural 

Rights, which in the midst of the Greek debt crisis, issued a letter to States parties to the 

ICESCR, in which it asserted once again that: 

[T]he Committee has on many occasions underlined the requirement that States 
                                                
855 F. Coomans, supra at note 177, p. 200; M. Salomon, supra at note 796, p. 539. Specifically, as applicable with 
regard to IFIs and their members, see M. Darrow, supra at note 5, p. 132; S. Skogly, The Human Rights 
Obligations of the World Bank and The International Monetary Fund, supra at note 792, p. 151. 
856 Human Rights Council, Report of Independent Expert on the Effects of Foreign Debt and Other Related 
International Financial Obligations of States on the Full Enjoyment of All Human Rights, Particularly Economic, 
Social and Cultural Rights, Cephas Lumina: Guiding Principles on Foreign Debt and Human Rights 
(A/HRC/20/23), 10 April 2011, endorsed by the Human Rights Council Resolution on the Effects of Foreign Debt 
and Other Related International Financial Obligations of States on the Full Enjoyment of All Human Rights, 
Particularly Economic, Social and Cultural Rights (A/HRC/Res/20/10), 18 July 2012. 
857 Ibid, Principle 9, p. 12. See also Human Rights Council, Report of Independent Expert on the Effects of Foreign 
Debt and Other Related International Financial Obligations of States on the Full Enjoyment of All Human Rights, 
Particularly Economic, Social and Cultural Rights on His Mission to Institutions of the European Union 
(A/HRC/34/57/Add.1), 28 December 2016, para. 34. 
858 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997), para. 19, supra at note 
853. 



 165 

parties to the Covenant should respect their obligations in relation to economic, 
social and cultural rights when making decisions, including on official 
development assistance, in international financial institutions, such as the World 
Bank, the International Monetary Fund, regional financial institutions and 
regional integration organizations.859  

In further clarifying the scope of the obligations to respect economic, social and cultural rights 

of members of IFIs when deciding on economic adjustment programmes, Skogly argued that 

it implies not only the duty to ensure that specific human rights are not violated as a result of 

certain measures but also the duty to maintain the current level of human rights enjoyment in 

the country at a given point of time. 860 

5 Reconciling Austerity and Human Rights: The Need for Human Rights 
Impact Assessment 

As submitted in the previous section, in their capacity as ESM members, the members of the 

Board of Governors are required by the ESM Treaty to adopt all necessary measures among 

those identified in the treaty to provide financial assistance to a member state in need, in order 

to guarantee the stability of the Eurozone as a whole. In addition, as demonstrated above, 

according to Article 3 of the ESM Treaty, conditionality appears to be an indispensable element 

of any financial assistance mechanism chosen. While, in theory, conditionality does not 

necessarily imply imposition of far-reaching austerity measures negatively affecting human 

rights, because of the prevalent neo-liberal approach to economic recovery shared by the EU 

institutions and the IMF, “conditionality” and “austerity” largely became synonyms.861 

On the other hand, as explained before, in their capacity as sovereign states, the 

members of the ESM Board of Governors are bound to ensure the protection of economic, 

social and cultural rights in Greece when providing financial assistance. The question, 

therefore, arises as to how, in the exercise of their duty of legal reasoning, the members of the 

                                                
859 Chairperson of the Committee on Economic, Social and Cultural Rights, Letter to States Parties of the 
International Covenant on Economic, Social and Cultural Rights, 16 May 2012, p. 2, emphasis added. 
860 S. Skogly, The Human Rights Obligations of the World Bank and The International Monetary Fund, supra at 
note 792, pp. 151–152. 
861 On the dominance of neoliberalism in modern global political and economic practice, see D. Harvey, A Brief 
History of Neoliberalism (Oxford University Press, 2005); C. Crouch, Strange Non-Death of Neo-Liberalism 
(Polity Press, 2011). On inherent tension between neoliberalism and human rights discourse, see J. Wills, B. TC. 
Warwick, “Contesting Austerity: The Potential and Pitfalls of Socieconomic Rights Discourse”, (2016) 23 Indiana 
Journal of Global Legal Studies 629, 633–637; P. O’Connell, “On Reconciling Irreconcilables: Neo-Liberal 
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Board of Governors can reconcile the two apparently conflicting obligations. 

It is argued that the ICESCR itself, as interpreted by the Committee on Economic, 

Social and Cultural Rights, that provides the relevant criteria that the austerity measures need 

to satisfy in order to be compatible with obligations of the State parties under the Covenant. To 

clarify, of particular importance in the present context is the principle of non-retrogression, 

which qualifies the obligation to respect incumbent upon the members of the ESM Board of 

Governors.862 The principle of non-retrogression is traditionally regarded as a corollary of the 

duty of progressive realisation of economic, social and cultural rights in Article 2(1) of the 

Covenant and has been interpreted by the Committee as a strong presumption against any 

measures that lead to the decrease of the level of protection of economic, social and cultural 

rights both de jure and de facto.863 In other words, while such measures are deemed prima facie 

incompatible with the Covenant, they are not absolutely prohibited.864 Rather, when such 

measures are adopted, the burden of proof lies with the State party in question to demonstrate 

that these measures fulfil the compatibility requirements under the Covenant, as developed in 

the practice of the Committee.865 While the Committee initially required that the retrogressive 

measures need to “be fully justified by reference to the totality of the rights provided for in the 

Covenant”, the letter sent to the States parties to the Covenant concerning the protection of 

economic, social and cultural rights during economic and financial crisis contains more lenient 

standards.866  

                                                
862 Letter to States Parties of the International Covenant on Economic, Social and Cultural Rights, supra at note 
787; Guiding Principles on Foreign Debt and Human Rights, supra at note 859, paras. 19–20; A. Nolan, N. J. 
Lusiani, C. Courtis, “Two Steps Forward, No Steps Back? Evolving Criteria on the Prohibition of Retrogression 
in Economic and Social Rights” in A. Nolan (ed), Economic and Social Rights After the Global Financial Crises 
(Cambridge University Press, 2014), p. 121, pp. 124–125; J. Wills, B. TC. Warwick, supra at note 861, p. 640; 
M. Salomon, supra at note 796, pp. 540–541. 
863 In General Comment No. 13, the Committee stated that “there is a strong presumption of impermissibility of 
any retrogressive measures taken in relation to the right to education, as well as other rights enunciated in the 
Covenant. If any deliberately retrogressive measures are taken, the State party has the burden of proving that they 
have been introduced after the most careful consideration of all alternatives and that they are fully justified by 
reference to the totality of the rights provided for in the Covenant and in the context of the full use of the State 
party’s maximum available resources”, see UN Committee on Economic, Social and Cultural Rights, General 
Comment No. 13 (1999), supra at note 185, para. 45. An identical pronouncement was made in relation to the 
right to health. See UN Committee on Economic, Social and Cultural Rights, General Comment No. 14 (2000), 
supra at note 185, para. 32. See also UN Committee on Economic, Social and Cultural Rights, General Comment 
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Programmes” in T. Cottier, R. M. Lastra, C. Tietje, L. Satragno (eds), The Rule of Law in Monetary Affairs: World 
Trade Forum (Cambridge University Press, 2014), 490, 512. 
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More precisely, the Chairperson of the Committee outlined the following criteria for 

the austerity measures to be compatible with the Covenant. First, the measures need to be of 

temporary nature, applicable only during the period of the crisis.867 Second, they should be 

necessary and proportionate, so that adoption of any other measures or a failure to adopt any 

will have even more negative impact on economic, social and cultural rights.868 In other words, 

alternative measures that reach the same result but at the same time have a less negative impact 

on human rights, should be favoured.869 For instance, measures that provide for reduction of 

public expenditure in health and education sectors without cuts in government spending on 

weapons and other military purposes will be deemed disproportionate.870 Third, measures 

should not have discriminatory effect, either in intent or in effect, and should ensure that the 

rights of the most disadvantaged and vulnerable groups, such as older persons, women, 

children, ethnic minorities, migrants and others, are not disproportionally affected.871 

Accordingly, in addition to a negative duty to refrain from discriminatory practice, the 

prohibition of discrimination also entails a positive duty to adopt all possible measures, 

including taxation and social transfers, to reduce the existing social inequalities.872 Fourth, the 

retrogressive measures should guarantee the minimum core of economic, social and cultural 

rights or the so-called “social protection floor” developed by the International Labour 

Organization, comprising basic social services, shelter and housing, food, essential health care 

and education.873  
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Arguably, to ensure that the proposed austerity measures are likely to comply with the 

criteria outlined by the Committee, members of the ESM Board of Governors are required to 

undertake a systematic human rights impact assessment before approving any economic 

adjustment programme put forward by the Commission.874 Such assessment can be carried by 

the member states individually or, alternatively, this task can be delegated to the Commission, 

which is in any case required to ensure the consistency of the MoU with EU law, including EU 

fundamental rights, as was made clear by the ECJ in the Ledra case discussed above.875 In 

addition, as suggested in the Guiding Principles on Foreign Debt and Human Rights, such an 

assessment can be conducted by a national human rights institution of the state receiving 

financial assistance and then presented for consideration of the ESM Board of Governors.876 

In this light, it is concluded that the members of the ESM Board of Governors did not 

comply with their duty of legal reasoning in this specific scenario. To reiterate, although the 

Commission had conducted a social impact assessment for the third economic adjustment 

programme, as noted by the UN Independent Expert, it did not constitute a human rights impact 

assessment as no reference was made to international or EU human rights standards.877 Nor did 

it include an evaluation of the social impact of the first and second economic adjustment 

programme and thus, in his opinion, did not “draw any lessons from what went wrong”.878 

Thus, the criteria outlined by the UN Committee on Economic, Social and Cultural Rights with 

regard to the compatibility of the austerity measures with the Covenant did not guide the 

reasoning of the ESM Board of Governors when approving the third economic adjustment 

programme for Greece.  

Conclusion  

This chapter has addressed the legal responsibility of the members of the ESM Board of 

Governors, conceptualised in Chapter 3 as the due diligence obligation to uphold the unity of 

legal order in a Kelsenian sense. In particular, this duty was examined against the background 
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of the Board’s approval of the third economic adjustment programme for Greece in August 

2015, containing extensive austerity measures and structural adjustment reforms, which had a 

foreseeably negative impact on economic, social and cultural rights in the country. In this light, 

the two norms authorising the member states’ actions in current case were examined: their 

obligations under the ESM Treaty to restore the stability of the Eurozone by providing financial 

assistance to Greece with economic conditionality attached to it, on the one hand, and their 

obligations to ensure respect for economic, social and cultural rights of local population, on 

the other. In light of these two prima facie incompatible obligations, it was argued that in 

exercising their duty of legal reasoning, the ESM member states were compelled to reconcile 

the two norms by recourse to the principle of non-retrogression, as interpreted by the UN 

Committee on Economic Social and Cultural Rights in the context of imposition of austerity 

measures. To clarify, the principle implied that while the austerity measures leading to 

retrogression of human rights were not prohibited in all circumstances, the ESM members had 

to ensure that they satisfied certain requirements elaborated by the Committee, including their 

temporality, necessity and proportionality, non-discriminatory nature and respect for the 

minimum core of economic, social and cultural rights of the population. As submitted, at a 

practical level, for the ESM members complying with their duty of legal reasoning implied, 

conducting a systematic human rights impact assessment to ensure that the measures under the 

third economic adjustment programme would have satisfied the above-mentioned criteria. 

However, as mentioned above, no such assessment with reference to the Covenant criteria was 

conducted or brought to the attention of the ESM Board of Governors, who, therefore, failed 

to duly discharge their human rights responsibility. 

  



 170 

  



 171 

CONCLUSION AND OUTLOOK 

This thesis has sought to draw attention to the overlooked practice of endowing member states 

with responsibility for their own conduct in the decision-making processes in IOs and to 

conceptualise this practice beyond the ILC responsibility regime, from the point of view of 

both international institutional law and legal theory. To start with the former, member states’ 

responsibility for their voting conduct or their assumption of a specific position in IOs finds 

support in the case law of the ICJ and the ECtHR, as well as the practice of the UN Committee 

on Economic, Social and Cultural Rights. In particular, the analysis of this practice has 

demonstrated that these judicial and quasi-judicial bodies support the view that states retain 

their obligations under international law when acting in institutional settings, while at the same 

time being conditioned by the internal legal order of the IO in question. However, the current 

member state responsibility regime—as codified by the ILC in the DARIO—does not fully 

integrate this practice since, as a normal rule, it does not provide for member state responsibility 

for their normal participation in the decision-making. Moreover, even as the fact that the 

authority of this recent ILC codification as incorporating lege lata is highly contested, it does 

not accommodate the notable role of states qua sovereign states behind the “corporate veil” of 

IOs, due to its conventional organisation-centred approach. The same holds true regarding the 

plurality of obligations incumbent upon member states that are identified in international legal 

practice. This is because, as widely known, ILC secondary norms establish legal consequences 

for the breach of one norm at a time, without acknowledging the interconnectedness between 

the several norms that are simultaneously binding upon the same legal subject. 

Against this background, the remainder of the thesis has constructed a more nuanced 

conceptual framework that can more accurately accommodate the member state responsibility 

practice. This was done by drawing on both international institutional law and legal theory. 

More specifically, in institutional terms, it was suggested that the member state responsibility 

practice defies the conventional image of IOs as closed legal actors. Instead, following 

Brolmann, it was submitted that IOs are more accurately conceived of as “transparent” legal 

entities, whose member states undergo a constant “role splitting” as they simultaneously act as 

sovereign states and as constituent elements of the organisation’s plenary and executive organs. 

As a consequence, in their former capacity, they remain bound by their obligations under 

external international law in institutional settings. At the same time, their role as members of 
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an IO requires them to fulfil their obligations under its constituent treaty, such as to pursue the 

goals of the organisation in good faith when participating in decision-making within it. 

  Regarding the general theoretical aspects, this thesis has drawn upon the work of one 

of the most influential theorists of the twentieth century, Hans Kelsen, who, in one way or 

another, inspired most modern constitutionalist thinking about international legal order. More 

precisely, Kelsen’s approach to sovereignty as a juridical concept was employed to indicate the 

process by which member states’ political discretion in decision-making—previously 

legitimised by two eminent characteristics of Westphalian sovereignty, solipsism and the 

“Lotus principle”—is increasingly understood as a sphere of state competences allocated by 

the higher international legal order. In such a construction, states therefore appear as law-

constituted entities that are compelled to ascertain the legal rules authorising their conduct, 

including in the decision-making process in IOs. On the basis of this reconceptualisation, it 

was argued that states are vested with the duty of legal reasoning and argumentation before 

casting a vote or expressing a certain position in institutional settings. At the same time, it was 

emphasised that the law governing member states’ conduct in decision-making is fragmented, 

as evident from the member state responsibility practice analysed before. In other words, 

member states are simultaneously subject to multiple—and sometimes seemingly conflicting—

legal regimes. To understand how the duty of legal reasoning should be administered by 

member states in the conditions of plurality, another central notion of Kelsen’s theory—namely 

the unity of legal order—was examined. Specifically, it was submitted that in absence of a 

fully-fledged hierarchy of norm authorisation in international law, the unity of legal order can 

also be understood in Kelsen’s theory as the absence of contradictions. In this light, it was 

ultimately argued that member states’ responsibility in decision-making should be understood 

as a due diligence obligation to reconcile multiple obligations under international law and the 

internal legal order of IOs in their exercise of legal reasoning. In more general terms, the 

theoretical argument presented in the thesis hints at the possibility of pursuing a middle way 

between constitutionalist and pluralist approaches by granting international legal order 

constitutional quality while, at the same time, conceiving it in largely heterarchical—as 

opposed to hierarchical—terms.   

The current work also examined two topical case studies for the purpose of illustrating 

the practical application of the member state responsibility in decision-making, conceptualised 

as a duty of legal reasoning. The first case study addressed the failure of the members of the 

UN Security Council to adopt an arms embargo and targeted sanctions in the face of potential 

risk of genocide in South Sudan in December 2016. In particular, it was demonstrated that 
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under both the UN Charter and the Genocide Convention, the central part of the duty of legal 

reasoning incumbent upon Council members was to examine in good faith whether the 

measures proposed in the draft resolution were likely to scale down the violence and diminish 

the risk of genocide in the country. One of the main implications of this case study was that—

given the complexity of conflict situations—explanations of member states’ votes, if 

accompanied by reasonable arguments regarding the inefficiency of sanctions, are hard to 

contest. In this light, it could be suggested that some form of guidelines—that would build 

upon the Council’s previous institutional practice and consider expert studies dealing with the 

efficiency of various types of sanctions in different contexts—could be elaborated to inform 

the Council’s response to humanitarian crises, as well as its post facto assessment.  

The second case study of this thesis focused on the legal responsibility of the members 

of the ESM Board of Governors when approving the third structural adjustment programme 

for Greece in August 2015. Specifically, it was submitted that when exercising their duty of 

legal reasoning in the present context, the ESM Governors should reconcile their obligations 

to protect the financial stability of the Eurozone with the duty to ensure the core level of 

economic, social and cultural rights in accordance with the criteria elaborated by the UN 

Committee. To this end, the necessity of a mechanism capable of conducting a credible ex ante 

human rights impact assessment of the proposed economic measures was underscored. As 

suggested, such a function could be performed by either the European Commission or, 

alternatively, by a national human rights institution in the borrowing country or the delegate’s 

home state. It is clear that, in the absence of such support, the ESM Board of Governors—

composed of Eurozone finance ministers—lacks the relevant information and expertise in the 

field of human rights, thereby not being able to properly operationalise their duty of legal 

reasoning in the decision-making process. Thus, the ESM case study is an illustration of the 

importance of close cooperation between IOs and other entities possessing relevant expertise 

in operationalising the duty of legal reasoning. 

In this light, it is clear that endowing member states with the duty of legal reasoning 

may considerably complicate the decision-making process in IOs. The question, therefore, 

arises as to whether there is any added value in conceptualising member state responsibility as 

merely the duty of legal reasoning and argumentation, which may be discarded by many as 

inconsequential “cheap talk”. As a concluding remark, drawing on Habermas and theories of 

deliberative democracy, it will be submitted that such a form of member state responsibility 

can significantly improve the quality of decisions of IOs and, ultimately, enhance their 

accountability and legitimacy. 
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To elaborate, the claim that argumentation matters was most famously put forward by 

Habermas in his theory of communicative action.879 In a nutshell, the central notion of the 

theory is the so-called “ideal speech situation”—in which discourse is free of coercion and 

other constraints—thereby allowing for “the force of the better argument” to carry the day.880 

In such discourse, all affected participants are supposed to have equal opportunities to 

introduce and criticise others’ validity claims.881 Another important condition is the “common 

lifeworld” shared by all the speakers, defined as the “supply of collective interpretations of the 

world and of themselves, as provided by language, a common history, or culture”.882 Habermas 

and advocates of his position contend that since the ultimate goal of a genuine—as opposed to 

strategic and self-serving—communicative action is to reach a reasoned consensus, 

participants not only strive to persuade others but are themselves open to be persuaded.883 Thus, 

in these circumstances, the “quality” of reasons provided is of crucial importance as their 

positions can only be justified by reasons which other actors can accept, at least in principle.884 

Building on Habermas’ theory of communicative action, the proponents of deliberative 

democracy theories hold that voting is not the only benchmark of legitimation in the national 

political realm.885 Ideally, political decisions should also be made “with the participation of all 

who will be affected by the decision or their representatives” and justified in terms of 

“arguments offered by and to participants who are committed to the values of rationality and 

impartiality”.886 Following Habermas, the deliberative democrats emphasise the importance of 

rationality in public discourse, which presupposes that participants offer reasons that are not 
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merely self-serving but can be accepted by others.887 Nevertheless, as explained by Elster, it 

does not matter whether appeal to more impartial reasons is genuine or motivated by self-

interest.888 Rather, what is important is that the actor appears to be genuine in a deliberative 

setting.889 Elster calls this the “civilizing force of hypocrisy”, as irrespective of the motives of 

the actors, justifying claims in impartial terms will inevitably lead to fairer outcomes.890 This 

is because, as mentioned above, arguments based purely on self-interest are simply not 

effective in persuading others.891 Similarly, changing one’s position only because it no longer 

serves one’s interests is undesirable as it will be perceived as opportunistic and hence, not very 

convincing.892 

More recently, insights from the deliberative democracy theories have been extended 

to global realm and—more specifically—to deliberations within IOs.893 The latter issue is most 

comprehensively addressed by Johnstone in his monograph, which focuses on the practice of 

legal argumentation in IOs.894 Drawing on the work of deliberative democrats, Johnstone 

defines legal discourse as a distinct and particularly powerful form of argumentation since “by 

its very nature … [it] embodies shared understandings about appropriate standards of 

behaviour”.895 Legal discourse occurs most intensively in IOs, which he conceptualises as 

“public spheres”, where mostly states but also—increasingly—non-state actors debate about 

such standards.896 These two categories of actors, together with larger (engaged) public, 

constitute the so-called “interpretative community”, whose main functions are to define and 

validate the parameters of legal discourse in decentralised international system.897 Johnstone 
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emphasises “the disciplining force of legal argumentation” in such discourse as the language 

of law imposes certain limits on the range of arguments available to participants.898 Such limits 

stem from continuous involvement of the above-mentioned actors in common legal enterprise, 

as a result of which certain shared understandings, values, and expectations have emerged.899 

As a result,  

while there are likely to be disagreements about the proper use of a term or the 
interpretation of a rule, purely idiosyncratic uses are excluded even if the use of 
concepts remain contestable and contested.900  

Johnstone ultimately argues that the practice of legal argumentation in IOs can serve as a 

mechanism of enhancing their accountability since, by engaging in legal discourse, members 

of IOs are required to justify their actions to others by relying on reasons that the latter can 

accept.901  

 To unpack this statement, it is in similar terms that scholars of domestic law and—now, 

also, global administrative law—defend the merits of reason-giving.902 First, it is claimed that 

subjecting decision-makers to reason-giving will have a disciplining effect on them and, as a 

result, will improve the quality of the decisions adopted.903 As explained by Elliott: 

[K]nowledge that reasons will eventually have to be produced may “concentrate 
the decision-maker’s mind on the right questions” and encourage an 
appropriately careful and thorough approach to the decision-making process.904  

Similarly, Cohen submits that “the demands for reasons is thought to facilitate the exchange of 

information and expertise and more generally, to encourage institutional actors to be more 

reflective”.905 In addition, the fact that positions taken need to be justified to others, will force 

member states to offer convincing or at least plausible legal reasons that go beyond their narrow 

                                                
898 Ibid, p. 25. 
899 Ibid. 
900 F. Kratochwil, “How Do Norms Matter?” in M. Byers (ed), The Role of Law in International Politics: Essays 
in International Relations and International Law (Oxford University Press, 1999) 35, 52, as cited in ibid. 
901 I. Johnstone, The Power of Deliberation, supra at note 887, pp. 27 – 31. 
902 M. Elliott, “Has the Common Law Duty to Give Reasons Come of Age Yet?”, (2011) 1 Public Law 56, 61; J. 
Hepburn, “The Duty to Give Reasons for Administrative Decisions in International Law”, (2012) 61 International 
and Comparative Law Quarterly 641, 644; E. Benvenisti, The Law of Global Governance, supra at note 1, pp. 
162 – 164. 
903 M. Elliott, supra at note 902, p. 62; J. Hepburn, supra at note 902, p. 644; E. Benvenisti, The Law of Global 
Governance supra at note 1, pp. 162 – 163. 
904 M. Elliott, supra at note 902, p. 62. 
905 M. Cohen, “The Rule of Law as the Rule of Reasons”, (2010) 96 Archif fur Rechts- und Sozialphilosophie 1, 
12. See also D. Moeckli, R. N. Fasel, supra at note 894, p. 63. 
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self-interests.906 Drawing on Elster’s “civilizing force of hypocrisy”, it is claimed that 

irrespective of the motives of participants in giving impartial reasons, individual positions and 

—ultimately—collective decisions are likely to be better grounded and (possibly) lead to more 

equitable outcomes.907 Arguing in favour of the duty to justify the use of veto in the Security 

Council, Peters submits that a duty of reason-giving, at the very least, “would rule out those 

most blatant abuses that can simply not be rationalised”.908 

 A second and related rationale is that provision of reasons can facilitate the review of 

member states’ positions and decisions of IOs as a whole and, as a result, enhance their 

accountability.909 By knowing the reasons that lead to the adoption of a decision, various actors 

can more easily and efficiently scrutinise them.910 First of all, as demonstrated in Chapter 1, a 

number of judicial and quasi-judicial bodies, including the ICJ, the ECtHR and the UN human 

rights mechanisms, may review member states’ conduct in decision-making and—indirectly—

the collective decision adopted by an IO. In this process, providing reasons allows these bodies 

to assess member states’ compliance with international norms more accurately and 

comprehensively.911 Likewise, for officials of IOs and other member states—especially those 

that are not represented in executive organs—reason-giving can help to ensure that the interests 

of wider membership are being taken into account. Furthermore, outside the organisation, there 

are lawyers, diplomats, other government officials, academics, NGOs, journalists and other 

interested members of the public—or, in Johstone’s terms, the members of the “interpretative 

community”—who can participate in this ongoing dialogue with the IO member states.912 In 

addition, if it can be demonstrated that decisions of particular IOs are normally adopted with 

due care and are accompanied by valid reasons, it stands a good chance of increasing the 

legitimacy of these institutions as a whole and, as a result, make other actors more eager to 

cooperate and comply with the adopted decisions.913 

 However, to fully take advantage of member states’ duty of legal reasoning as an 

                                                
906 M. Cohen, supra at note 905, pp. 14 - 16; D. Moeckli, R. N. Fasel, supra at note 894, pp. 63 – 66. 
907 M. Cohen, supra at note 905, pp. 14 - 16; D. Moeckli, R. N. Fasel, supra at note 894, pp. 63 – 66; A. Peters, 
“Security Council’s Responsibility to Protect”, (2011) 8 International Organizations Law Review 15, 51 – 52. 
908 A. Peters, “Security Council’s Responsibility to Protect”, supra at note 907, p. 52. 
909 D. Moeckli, R. N. Fasel, supra at note 894, pp. 68 – 72; J. Hepburn, supra at note 902, p. 644. 
910 M. Cohen, supra at note 905, pp. 8 – 10. 
911 D. Moeckli, R. N. Fasel, supra at note 894, pp. 68 – 69. 
912 Ibid; I. Johstone, The Power of Deliberation, supra at note 887, pp. 7 - 8. For more detailed overview of the 
concept of “interpretative community”, see Chapter 3, pp. 33 – 54. 
913 M. Elliott, supra at note 902, pp. 61 – 62; J. Hepburn, supra at note 902, p. 644; D. Moeckli, R. N. Fasel, supra 
at note 894, pp. 70 – 71. Legitimacy is obviously a debated notion in itself and will not be discussed in this section. 
For one of the accounts, see T. Franck, Fairness in International Law and Institutions (Oxford University Press, 
1998). 
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accountability device for IOs, a certain degree of transparency, publicness and ideally, public 

participation in the decision-making process, are required.914 At minimum, to assess the legality 

of member states’ votes and of the final decision, a protocol of a meeting with reasonably 

detailed explanations of their positions should be available to the public.915 In addition, for the 

exercise of proper public scrutiny, the information on which the decision was based should be 

also provided, ideally in a tangible for a larger audience form.916 An even more demanding 

condition—ensuring adequate participation in decision-making—will require creation of 

avenues for communication between decision-makers and relevant stakeholders so that the 

latter can provide comments and additional information regarding the issue under debate.917 In 

the meantime, however, the duty of legal reasoning incumbent upon member states simply as 

a matter of good faith, although “not likely to produce single right answers to hard [cases …] 

can rule out answers that are clearly wrong, while providing a framework for discussing and 

debating the merits of those that are plausible”.918 

  

                                                
914 On the notion of “transparency” in international law and institutions, see A. Bianchi, A. Peters (eds), 
Transparency in International Law (Cambridge University Press, 2013). 
915 E. Benvenisti, The Law of Global Governance, supra at note 1, p. 166. It should be noted that other competing 
interests may come into play when opening the decision-making process in IOs, such as secrecy or intellectual 
property issues, see ibid. 
916 Ibid, 165. On the challenges posed by new information and communication technologies in this regard, see E. 
Benvenisti, “Upholding Democracy Amid the Challenges of New Technology”, supra at note 8. 
917 E. Benvenisti, The Law of Global Governance, supra at note 1, p. 166. This, in turn, begs the question of who 
should be entitled to participate in this process and how can it be efficiently organised, see ibid. 
918 I. Johnstone, The Power of Deliberation, supra at note 887, p. 25. 
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