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Summary 

Sovereignty endures as a language tenaciously entrenched in the legal and political self-

understanding of the Member State. So it is that the boundaries demarcating the Member State 

polity retain importance as signifiers of sovereignty in terms of both constituted and constituting 

power. This thesis critically re-evaluates disagreement about these boundaries of territory and 

citizenship through the exploration of four cases: overseas territories, the withdrawal of 

nationality, the loss of effective control and state succession. The analysis begins by 

acknowledging a fundamental split in how sovereignty is understood: it is comprehended both as 

claims made within the given institutional grid of a state, and as deeper framing ideas about how 

the legal world is explained and justified. These two meanings of sovereignty have become 

separated in a time of endemic overlap between legal orders, such as is particularly apparent in 

the European Union. As a consequence, it is argued that an account of the boundaries of the 

Member State polity needs to go beyond simply aggregating the four cases in terms of how they 

are conceived and resolved as practical problems. It also needs to engage with that deeper sense 

of sovereignty as discourses about how to define and justify the overlap of authority between the 

Union and the Member States. That deeper sense of sovereignty is given expression in sets of 

questions the thesis identifies as the “foundational”, “jurisdictional” and “structural” frames 

corresponding with the “what”, “who” and “how” of late sovereignty. Through a reading of the 

chief debates in the four cases selected in the thesis, it is argued that disagreement about 

Member State boundaries concerns not only the stark question of who or where is “in” or “out” of 

the polity but also involves a clash of ideas about the scope and purposes of the European project. 
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No one ever said, Right now, as I passed 
the wild leeks in Leipzig on my bicycle. 
No one said, That milky Alpine stream. 
Of Hungary, mostly the wedding. 
No one said, The children on Kalymnos, 
part fish, part gods. Diving at night 
for the bottom. Your lost butterfly earring. 
In Tessin, the warm rocks before the waterfall. 
Stopping under every bridge on the footpath 
to Tübingen to sing another verse. Getting closer. 
Getting there. What that old woman meant 
when she shouted from her balcony. 
The Danube on the way home. Watching 
the dragon boats and the fog come in. 
Croatian men playing bocce. 
The swallows lifting from the cobblestone. 
Coriander fields. Spreading a cloth outside. 
Dolmades, gigantes with garlic 
and fresh tomatoes. Breaking loaves. 
Yelling. Getting up and leaving the table 
angry. We never knew it was because of this beauty. 
No one said, Lou carrying baskets. 
Anna’s colored skirts. The street musician 
playing “Ode to Joy” every day, badly. 
Arguing about tent stakes when it was really 
the rosé-colored wheat. Fly-fishing on the field, 
far from the river. Red poppies. The strangeness 
giving in. Chasing Marion’s runaway goat 
through a meadow, through an orchard. 
Nearing it. Hearing it breathe. Nearing it 
again. Getting so angry we lay down on the grass 
and shouted through the apple blossoms, Fine 
just see how well you do out there. 

 
 
   Molly Bashaw, Leaving the Continent 
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Chapter 1: Introduction 
 
 

I. Sovereign Boundaries: Belief and Incredulity 
 
This thesis explores disputes about the overseas territories, nationality, effective control and 

state succession gathered under the conceptual umbrella of the boundaries of the state in 

the European Union. This introductory chapter is dedicated to demonstrating that those 

boundaries matter and to suggesting that the late sovereign approach, elaborated fully in 

Chapter 2 of this thesis, is needed fully to understand what those boundaries are1 and why 

they matter. This chapter will proceed as follows. In the remainder of this section, the puzzle 

of establishing the definition and meaning of the boundaries of the state is set against the 

background of belief and incredulity in the idea of sovereignty. In Section II, it is argued that 

this problematic plays out in debates about the reach of Union law into the determination of 

Member State boundaries. Section III identifies challenges that this thesis encounters by 

reason of its scope and focus. Section IV concludes this brief introduction by setting out the 

structure of the thesis. 

 

Let us first consider why pinning down any working definition and knowledge of boundaries 

of the state is fraught with difficulty. This follows largely from the characteristics of 

sovereignty in the late modern era. For sovereignty, these seem to be the best of times and 

the worst of times; sovereignty is shown both to matter both legally and politically for the 

Member State and to be redundant in the holistic picture of how legal systems interrelate in 

Europe. Or, at least, when it comes to sovereignty's power either to mobilise, or explain 

reality, today is an “epoch of belief” but also an “epoch of incredulity”.2 So it is that, in the 

EU, sovereignty endures as a language tenaciously entrenched in the legal and political self-

understanding of the Member State. On the surface, this much is clear from the blunt plea of 

“sovereign rights” that appears as a recurrent articulation of national prerogatives and 

                                                      
1 Boundaries of the state are defined below in Chapter 2, Section III.A.3 as territory and citizenship. The 
definition is set out in the context of the methodology which aims to address the elusive nature of the term. In 
this introductory chapter, the term is used to point to a prima facie common feature of the cases in the thesis 
and to the need to define it in context. 
2 C. Dickens, A Tale of Two Cities (London: Penguin, 2000; First Published, 1859), p.1. 
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protest put up against Union action in the Euro3, Rule of Law4 and asylum5 crises. Populists 

especially present themselves as uniquely authorised to speak directly for the unmediated 

sovereignty of the “real people” (pars pro toto)6 as an embodied agent in the polity.7 On a 

deeper level though, the pull and explanatory power of sovereignty is perhaps unsurprising, 

and not restricted to populists or to a slightly wider group of  “new sovereigntists”8; 

throughout legal and political practice, sovereignty continues to be the dominant key for 

making sense of an unordered world and a cognate of that “master noun of political 

argument” 9, the state.10 

 

On the other hand, a degree of incredulity is warranted despite the loudness and apparent 

depth of feeling about sovereignty. What can loosely be called globalisation, or the migration 

of law-making into the post-national realm, particularly apparent in the EU, forces us to 

wonder whether this talk of sovereignty should really be taken seriously. Presenting the 

enacted will of the people or state organs as the exclusive source of legal authority within a 

territory seems to be exposed as posturing self-deception by the inability of that idea of 

                                                      
3 A. Tspiras, Television Address, 27 June 2015: “[…] My fellow Greeks, we are now burdened with the historic 
responsibility, (in homage to) to the struggles of the Hellenic people, to enshrine democracy and our national 
sovereignty. It is a responsibility to the future of our country. And that responsibility compels us to answer to 
this ultimatum based on the will of the Greek people. A while ago I convened the cabinet, where I suggested a 
referendum for the Greek people to decide in sovereignty […]”. Available at: < 
https://www.reuters.com/article/us-eurozone-greece-tsipras-text-idUSKBN0P700T20150627>. 
4 Ministry of Foreign Affairs statement on the Polish government’s response to Commission Recommendation 
of 27.07.2016: […] In our dialogue with the European Commission, we have assumed that our cooperation will 
be based on such principles as objectivism, or respect for sovereignty, subsidiarity, and national identity. 
However, we have gradually come to realise that interferences into Poland’s internal affairs are not 
characterised by adherence to such principles […]” Available at: 
<http://www.msz.gov.pl/en/news/mfa_statement_on_the_polish_government_s_response_to_commission_r
ecommendation_of_27_07_2016 >. 
5 Joined Cases C‑643/15 and C‑647/15, Slovakia and Hungary v. Council, ECLI:EU:C:2017:631, paragraph 225: 
“[…] the ‘sovereign’ right of each Member State to decide freely upon the admission of nationals of third 
countries to its territory […]”; Decision 22/2016. (XII. 5.) AB on the Interpretation of Article E) (2) of the 
Fundamental Law: http://hunconcourt.hu/letoltesek/en_22_2016.pdf; G. Halmai, “National(ist) constitutional 
identity?: Hungary’s road to abuse constitutional pluralism” EUI Working Papers, LAW 2017/08. 
6 J.-W. Müller, What is Populism? (Philadelphia: University of Pennsylvania Press, 2016), p.20.  
7 L. Corrias, “Populism in a Constitutional Key: Constituent Power, Popular Sovereignty and Constitutional 
Identity” (2015) 12(6) European Constitutional Law Review 6, 16. 
8 S. Benhabib, “The New Sovereigntism and Transnational Law: Legal Utopianism, Democratic Scepticism and 
Statist Realism” (2016) 5(1) Global Constitutionalism 109. 
9 Q. Skinner, “The State” in T. Ball, J. Farr & R. L. Hanson (eds) Political Innovation and Conceptual Change 
(Cambridge: Cambridge University Press, 1989), p. 123. 
10 M. Loughlin, “Why Sovereignty?” in R. Rawlings, P. Leyland & A. Young (eds.) Sovereignty and the Law 
(Oxford: Oxford University Press, 2013), p. 34. “State and sovereignty exist in a reciprocal relationship: the 
State assumes sovereignty just as sovereignty assumes the State”.  

https://www.reuters.com/article/us-eurozone-greece-tsipras-text-idUSKBN0P700T20150627
http://www.msz.gov.pl/en/news/mfa_statement_on_the_polish_government_s_response_to_commission_recommendation_of_27_07_2016
http://www.msz.gov.pl/en/news/mfa_statement_on_the_polish_government_s_response_to_commission_recommendation_of_27_07_2016
http://hunconcourt.hu/letoltesek/en_22_2016.pdf
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sovereignty to describe the empirical patterns of today.11 Indeed, the global realities of 

intertwined legal orders and the global scale of factual challenges place the sovereign state 

in a position of, at best, co-equality with non-state constitutional sites. After the Gauweiler12 

judgments, even a sense of European co-equality between the Union and the Member State, 

a predicate of a European constitutional pluralism, looks fragile, as national constitutional 

courts are accused of yielding to the unalloyed supremacy of the Union legal order.13  Even 

though there is good reason to doubt quite such a bleak diagnosis, the tensions it highlights 

heighten the need to understand the premise or “material conditions” that make possible the 

coexistence of state and EU constitutionalisms as equals in an “increasingly asymmetric 

union” in social and economic terms14. Whether that premise is solidarity, mutual support15 

or something else, there is, in other words, a call towards underlying principles, 

understandings, or an ethos that can serve as the basis for respect between the Member 

States and the Union, beyond the demands of the law of one or other of them. What is 

important here though is that this call for guiding principles beyond the state should be seen 

as a response to incredulity about the ability of sovereignty from the national vantage point 

alone to supply ideas that can manage, justify and define the pervasive overlap of Member 

State and Union claims of authority. 

 

As stated at the outset, in this thesis I wish to look at more narrow and concrete issues than 

the general problematic of belief and incredulity surrounding sovereignty.16 This thesis 

explores a specific professed locus of sovereignty: the boundaries of the EU Member State 

polity. It does so by examining four cases that invoke territorial and personal boundaries as 

                                                      
11 N. MacCormick, Questioning Sovereignty: Law, State and Nation in the European Commonwealth (Oxford: 
Oxford University Press, 1999), pp.132-142 et seq; N. MacCormick, “Beyond the Sovereign State” (1993) 56 
Modern Law Review 1, 8: Sovereignty is resumed as the claim that “all law must originate in a single power 
source, like a sovereign”. 
12 Case C-62/14, Gauweiler and Others v Deutscher Bundestag, EU:C:2015:400; Bundesverfassungsgericht, 2 
BvR 2728/13. 
13 F. Fabbrini, “After the OMT Case: The Supremacy of EU Law as the Guarantee of the Equality of the Member 
States” (2015) 16 German Law Journal, 1003; D. Kelemen, “On the Unsustainability of Constitutional Pluralism” 
in F. Fabbrini (ed.) ‘The ECJ, the ECB and the Supremacy of EU Law: Special Issue’, (2016) 23 Maastricht Journal 
of European and Comparative Law 136. 
14 M. A. Wilkinson, “Constitutional Pluralism: Chronicle of a Death Foretold?” ARENA Working Paper 7/2017. 
15 Ibid, p. 26. 
16 That problematic is addressed in a vast and evolving literature that offers it the special treatment that is 
deserves. See generally Chapter 2 below.    
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they are understood by the semantic reference point of sovereignty17 and, relatedly, the 

concept of the state. Those cases are: the overseas, the withdrawal of citizenship, the loss of 

control to de facto authorities and state succession. These issues are as old as state 

sovereignty itself but have come to prominence in some ways lately because of renewed 

political energies behind them. Yet, unlike in earlier times, in today’s world of interlinked legal 

authority, in simply positing these four scenarios as “cases” of boundaries of the state, 

questions about the reality and plausibility of sovereignty -why it matters even as a semantic 

reference point- already need to be confronted in microcosm.  That is, we need an account 

of what these spontaneously formulated problems tell us about sovereign boundaries and 

whether they cohere as a group. In other words, the problem of defining “boundaries” and 

“sovereignty” is unavoidable: how do we know these are cases of sovereign boundaries and 

how far do they really matter in a world where constitutional authority comes from multiple 

alternative overlapping sources? The first item of business must be therefore to answer these 

definitional questions so that the scope and stake of disagreements about the boundaries of 

the Member State can then be addressed with clarity. This concern is what the approach in 

this thesis is based upon. 

 

What is that approach? To cut to the chase, the title of the thesis contains a spoiler: it seeks 

to resolve the problems of definition and case selection raised in the previous paragraph by 

adopting the approach to late sovereignty proposed by Neil Walker.18 Walker’s insight 

recognises a fundamental split in how sovereignty in understood as both claims within the 

particular institutional grid of a legal system (such as that of a state) and as ideas about how 

sovereignty explains and justifies itself.  Walker refers to these two senses of sovereignty as 

                                                      
17 J. Přibáň, Sovereignty in Post-Sovereign Society: A Systems Theory of European (London: Routledge, 2015), p. 
177. 
18 N. Walker, “Late Sovereignty in the European Union” in N. Walker (ed.) Sovereignty in Transition (Oxford: 
Hart Publishing, 2003). 
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its respective “object-language” and “meta-language”19, but for ease of reference throughout 

we refer to the “claims” and “frames”20 of sovereignty he has talked about more recently. 

 

The upshot of adopting this “late sovereign” approach is that presenting the aggregate of the 

four cases in terms of how they are conceived as problems and proposed solutions simply will 

not do. Quite apart from it being foolhardy to suppose that the work of mapping all four 

boundaries could be adequately achieved in a single thesis21, such an approach would 

concentrate only on the claims of sovereignty and omit the frames which are comprised of 

principles that justify and explain the legal world today. Instead, the objective I want to pursue 

here is channelled elsewhere: it is to explore the frames of sovereignty that are invoked in 

arguments about boundaries of the Member State polity. Those frames are made up of sets 

of questions derived from constitutional pluralist and comparative federal discourses about 

how to define and justify the overlap of authority between the Union and the Member State. 

Three different sets of questions are identified as, what are called here, the “foundational”, 

“jurisdictional” and “structural” frames corresponding respectively with the “what”, “who” 

and “how” of late sovereignty.  This methodological choice provides a means of 

understanding why boundaries continue to matter on two levels.  

 

II. National Belief and European Incredulity 
 

In the previous section, I argued that a complete picture of the boundaries of the state in the 

European Union can only be seen if we consider why they matter both within the intellectual 

parameters of the state ("claims") and as part of theories that explain how the overlap of legal 

claims can be plausibly managed and justified ("frames"). This is the essence of the late 

                                                      
19 Ibid, p. 10: “[…] in the earlier Westphalian phase, sovereignty forms a confident part of the meta-language 
of political science, law, international relations, etc., and also provides a key reference point in their various 
object-languages. That is to say, it is a concept typically used to explain and to justify the world, as well as a 
concept regularly utilised as a discursive claim and established as an institutional fact within that world. […] in 
the post-Westphalian phase, while sovereignty clearly continues to form part of the object-language, it is no 
longer so widely or so confidently conceived of as part of the meta-language of explanation and political 
imagination”.  
20 N. Walker, “Sovereignty Frames and Sovereignty Claims” in R. Rawlings, P. Leyland & A. Young (eds.), op.cit.n 
10, p. 18: “[Sovereignty] has supplied a stable frame through which the legal world as a whole is apprehended 
and shaped as well as the discursive form of a claim variously, and sometimes speculatively or contentiously 
made in respect of a State, a federal province, a nation, a people, a supra-State, a constitution, a constitutive 
rule of rule-set, a governmental complex, or a specific institution of government or governance”. 
21 Meticulous studies of each of the four cases are cited throughout. 
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sovereign approach in this thesis: it argues that boundaries have significance on two levels. 

In this section, that late sovereign proposition is placed in the context of the salience of 

national measures which seem to have privileged boundaries of territory and citizenship as 

spaces for political initiatives in recent years. If these cases are instances of some form of 

"national belief" in sovereign claims, that Member State perspective has also been 

accompanied by a sort of "European incredulity" which problematises Member State 

boundaries in terms both of Union law and a political morality of European integration. This 

does not mean to say that Union law always pathologises or contradicts the exercise of 

Member State prerogatives in the fields of citizenship and territory. Rather, the European 

perspective on Member State boundaries means that they are sometimes described and 

justified in Union law terms or in terms of a softer sense of European ethos. Nonetheless, the 

confluence of these Member State and European claims, deeply rooted in their respective 

self-understandings as constitutional systems, point to the need for an analysis of the 

boundaries of the state which explores “sovereignty frames” as ways of managing the 

coexistence and co-equality of both. 

 

Firstly, in terms of national belief, the boundaries, in deliberately general terms, increasingly 

appear to be a popular venue for Member State initiatives. Denationalisation schemes and 

territorial referenda are the clearest examples but new approaches to the overseas and 

peace-building in the Cyprus also present instances of Member States continuing to invest 

symbolic value in the edge of their polities. In that sense, the proposal to shift the focus of 

analysis towards frames, or critical readings about overlapping sovereignty, is not to dismiss 

the perception and significance of boundaries from the Member State viewpoint as somehow 

unimportant or uncomplicated.  Indeed, these understandings, for one thing, produce some 

of the toughest politico-legal puzzles imaginable. Similarly, there is no doubt that these 

problems matter both for the internal self-understanding of a state constitutional order but 

also for the individuals caught up in any changes. In particular, there is no doubt that those 

outside the national polity by law or fact meet a shrinking “horizon of opportunities”22 of one 

                                                      
22 For this idea see D. Kochenov, “EU Citizenship and Withdrawals from the Union: How Inevitable Is the 
Radical Downgrading of Rights?” in C. Closa (ed.) (ed.) Secession from a Member State and Withdrawal from 
the European Union (Cambridge: Cambridge University Press, 2017), p. 280; A. Sen, Development as Freedom 
(Oxford: Oxford University Press, 1999); G. Palombella, “Whose Europe? After the Constitution: A Goal-Based 
Citizenship” (2005) International Journal of Constitutional Law 3357.  
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kind or another. The national belief in the boundaries addressed in this thesis attests then to 

some sense in which they continue to matter in the European Union from the Member State 

perspective. 

 

Secondly, territorial and citizenship questions have also become a matter of European 

concern. Their relevance is partially because they are claimed to be symptomatic of 

democratic or politico-ethical problems within the Union; in this sense, they evidence some 

“incredulity” about the normative power of national boundaries. For Weiler, the move 

towards “secessionism”, for instance, speaks to a democratic malaise in European integration 

but also of a “void of meaning” coming from a results-oriented justification of the EU project’s 

legitimacy.23 One might detect the same tendency in political discourses that privilege an 

appeal to a reified popular sovereign and the instrumentalisation of the exclusionary limits of 

the polity. Conversely, Member State boundaries, defined in left-right political terms, are 

presented by others as the cure for democratic dissatisfaction with the "hollowing out"24 of 

the Member States. One example calls for a renewed emphasis on the integrity of a bounded 

national identity held together by “a passionate affective investment that creates a strong 

identification among the members of a community”25. It sees the path forward as the 

“politicisation of the European project that would allow the citizens of the various demoï to 

engage in an adversarial confrontation between different ways to envisage the nature of the 

EU”26. But, these analyses of the political salience of Member State boundaries either as a 

symptom or a cure of problems with the underlining polity legitimacy27 of the Union leave the 

question of the legal articulation of a European dimension to national citizenship and territory 

unexplored. 

                                                      
23 J. H. H. Weiler, “Secessionism and Its Discontents” in C. Closa (ed.), ibid, p. 31.  
24 For the implications of this for political parties and "party democracy" see: P. Mair, Ruling the Void: The 
Hollowing of Western Democracy (London: Verso Books, 2013); For earlier uses of the concept of hollowing-
out see: R. A. W. Rhodes, "The Hollowing Out of the State: The Changing Nature of Public Service in Britain" 
(1994) 65(2) The Political Quarterly 138; C. Skelcher, "Changing Images of the State: Overloaded, Hollowed-
out, Congested" (2000) 15 (3) Public Policy and Administration 3. 
25 C. Mouffe, “An Agonistic Approach to the Future of Europe” in C. Mouffe, Agonistics: Thinking the World 
Politically (London: Verso Books, 2013), p.63. 
26 Ibid, p.46. 
27 R. Bellamy & D. Castiglione, “Legitimizing the Euro-`polity' and its `Regime': The Normative Turn in EU 
Studies” (2003) 2(1) European Journal of Political Theory 7; Weiler and Mouffe’s almost seem to present the 
contrast between the legitimation of a nation-state and that of a Member State: C. Bickerton, European 
Integration: From Nation-States to Member States (Oxford: Oxford University Press, 2012), p. 52. 
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While Member State boundaries are cast as battlegrounds for European democracy, in legal 

terms, they are areas in which Union law has yet to establish a clear role or language for 

European interests and values. There are several reasons for the absence of any expression 

of “European incredulity” or imperatives in fully articulated terms here. Firstly, caution arises 

from the perception that Union action in the fields could transgress the constitutional nature 

of the EU.28 Secondly, the reasoning is “short-spoken”29 because a full approach has not yet 

been completed. For instance, the long interregnum between Rottmann30 and the future 

completion of the outer limits of when and how denationalisation enters within the scope of 

Union law lends itself to extrapolation and contestation. Thirdly, boundaries of the Member 

States have been addressed by a form of benign neglect or cultivated ambiguity.31 Fourthly, 

the EU law questions are subordinated to other preponderant and pragmatic issues.32 Fifthly, 

adherence to a form a neutrality has prevented the Union institutions from spelling out 

detailed reasons that might give the appearance of an interventionist taking of sides.33 In 

short, Union law engagement with national boundary questions seems to lack orienting 

principles to manage its overlap with that site of Member State constitutional importance.  

 

Both the indicative “national belief” and “European incredulity” touched upon here call for a 

late sovereign approach that can explain diverse ways in which boundaries matter in the 

European Union. Firstly, we need to ascertain in detail what boundaries are and why they 

matter from the internal viewpoint of each Member State as sovereignty claims. Secondly, 

both the plea that national boundaries are capable of offending or promoting the ethos of 

European integration, and the laconic formulation of Union law approaches in the area 

demonstrate the contribution that could be made by examining sovereignty frames.  Frames, 

                                                      
28 N. Walker, “Federalism in 3D: The reimagination of political community in the European Union” (2017) 1(1) 
Católica Law Review 67, 88. 
29 P. Neuvonen, Equal Citizenship and Its Limits in EU Law: We the Burden? (Oxford: Hart Publishing, 2016), p. 
28.   
30 Case C-135/08, Janko Rottman v. Freistaat Bayern, ECLI:EU:C:2010:104. 
31 See generally Chapter 3 and the case of the confusion about how Suriname became part of the overseas 
association, in particular. 
32 See generally Chapter 5 and the tension between the mandate to encourage the economic development of 
the areas not under the effective control of the Republic of Cyprus, on the one hand, and the prohibition of 
“economic dealing”, on the other hand. 
33 See in this connection Walker’s distinction between “considered neutrality” and “conservative neutrality” in 
the state succession case: N. Walker, op.cit. n 28. 
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in late sovereignty terms, in particular, supply interpretations about how Union law can 

overlap with Member State constitutional claims in a way that is plausible and upholds various 

conceptions of the ethos of European integration. The “national belief” and “European 

incredulity” in this subsection therefore present sound prima facie reasons to substantiate 

fully the idea of boundaries as sites of constitutional significance in both of late sovereignty’s 

senses of claim and frame. That will be the task of Chapter 2 and the remainder of this thesis. 

 

III.  Challenges 

This thesis enters fields that have been well cultivated by others. What distinguishes the 

analysis here is that it gathers together those problems under a single umbrella: the claim 

that all the assembled cases concern boundaries of the state.  But this proposal to take these 

problems together entails special challenges. 

 

The first of these challenges might be called the challenge of common terms consisting of how 

to build a framework of reference for radically different case studies. To state this in negative 

terms, this is a challenge of avoiding crude comparisons. Careful comparative work has, of 

course, already been done between strictly delineated legal questions.34 But it would be to 

strain the terms of even the most flexible functional comparative exercise to relate four 

diverse cases that are themselves bundles of heterogeneous sets of questions and invite 

easier comparisons with other scenarios (including inter alia comparison with third country 

jurisdictions). The second challenge we can identify is a challenge of breadth. It relates to 

asking how all these questions can be addressed without sacrificing depth. To avoid 

duplication or providing a “poor man’s” version of the meticulous analyses of the selected 

cases that have been elaborated elsewhere. The third is an ontological challenge, represented 

by the proposal to put forward the idée fixe that territorial and personal boundaries signify 

sovereignty. Sovereignty itself is protean term that has had no stable or agreed substance in 

all times and places. Using a purported "sovereignty mark" as the device for defining the 

scope of the thesis therefore carries the risk that the definition of boundaries could be 

                                                      
34 e.g. N. Skoutaris, “The status of Northern Cyprus under EU Law: a comparative approach to the territorial 
suspension of the acquis” in D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated 
Overseas Countries and Territories, Territories Sui Generis (Alphen aan den Rijn: Kluwer Law International, 
2011), p. 401. 
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arbitrary and it is therefore of limited value to present conclusions about these issues brought 

together. These challenges of common terms, breadth and ontology raise the more pragmatic 

question of how to organise and communicate the analysis here. In short, this is a fourth 

challenge of exposition. 

 

Answers to the above challenges are supplied in the methodology in Chapter 2. It confronts 

first the ontological challenge by analysing the reality of sovereignty. This allows us to emerge 

with a definition of the boundaries and an understanding of their significance for state 

constitutionalism. The methodology also gives us practical tools to use in each case and the 

focus on “frames” to which this chapter has already alluded. This answers the challenges of 

common terms, breath and exposition since, it is hoped, an emphasis on frames presents a 

sufficiently narrow focus that unites the four cases in a single language and allows for a 

ordered, symmetrical structure to the thesis (see Figure 1 below). 

 

IV. Outline of the Thesis 

The analysis of the boundaries of the Member State polity is elaborated in seven chapters. 

Chapter 2 explores what it means to know sovereignty. Chapters 3 to 6 proceed to recast the 

debates in each of four cases which relate to defining the boundaries of the Member State 

polity in Union law: the overseas, the grant and withdrawal of nationality, the loss of effective 

control and state succession.  Chapter 7 presents the conclusions that can be drawn from this 

this thesis regarding ways of understanding boundary issues as issues, and the terms in which 

such issue be argued about. Through concentrating on the disputes in the frames, I hope to 

demonstrate the viability of a more abstract form of contestation about the principles of 

European integration that have the depth and reach to guide the definition of boundaries in 

the European Union. The methodology in Chapter 2 should equip us with the right social 

scientific tools to proceed to the main courses: a discussion of four cases of drawing the 

boundaries of the Member State polity. 

 

Chapter 3 addresses problems connected with the overseas territories of the Member State 

in the EU. It examines issues surrounding the Overseas Countries and Territories (“OCTs”) and 

Outermost Regions (“ORs”) through the foundational, jurisdictional and structural frames. 
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The Chapter locates a structural frame in the “express reference” formula in the Leplat35 

judgment, as a dual federalist approach,  lately questioned by Advocate General Cruz Villalón 

in Prunus36 in a cooperative federalist approach. This cooperative approach is seen too in the 

subsequent Opinions of the Advocates General we will examine. In the case of the ORs this 

structural change between dual and cooperative approaches is tracked through the evolution 

of the jurisprudence from Hansen37 to Legros38 and Lancry39 to Chevassus-Marche40. A 

jurisdictional frame is supplied by uncertainties surrounding the scope of the legal bases of 

Articles 203, 349 and 355(6) TFEU in so far as they might permit the scope of the OCT and OR 

to be amended by the Council or European Council. The examples of Suriname, Bermuda and 

post-independence provisional applications are cited as demonstrating the limits on the 

Union’s power to determine its own territorial scope without turning to the Member States 

in the Article 48 TEU procedure. Questions of a foundational nature are raised by the 

“sovereignty games” that the overseas can based on the latent right to self-determination. 

The Chapter identifies three avenues for OCTs to pursue as part of such “sovereignty games”: 

a change of status (including independence); the non-integration of Union law; and an 

“upgrade to the acquis” with enhanced representation at a Union level. 

 

In Chapter 4, we turn to that boundary of the Member State polity designated by that 

quintessential form of personal membership: citizenship. The boundary is drawn by the grant 

and withdrawal of citizenship according to multiple classic criteria. The Chapter explores one 

problematic example of the alleged instrumentalisation of citizenship: denationalisation on 

suspicion of terrorism “seriously prejudicial to the vital interests” of a Member State41. Union 

rights and interests seem to be somehow engaged but their precise articulation in law is 

tentative or, at least, under development. The proposed frames provide meeting points for 

early articulations and Member State affirmations of national citizenship as a core element of 

the national identity of sovereign state. Both foundational and jurisdictional frames are in 

                                                      
35 Case C-260/90, Leplat v. Territory of French Polynesia ECLI:EU:C:1992:66, paragraph 10. 
36 Opinion of Advocate General Cruz Villalón in Case C-348/09, Prunus, ECLI:EU:C:2012:300, paragraph 39. 
37 Case 91/78, Hansen GmbH & Co. v. Hauptzollamt Flensburg, ECLI:EU:C:1979:65. 
38 Case C-163/90 Administration des Douanes et Droits Indirects v. Léopold Legros and others 
ECLI:EU:C:1992:326. 
39 Joined Cases C-363/93 and 407/93, René Lancry SA, ECLI:EU:C:1994:315. 
40 Case C-212/96, Paul Chevassus-Marche v Conseil régional de la Réunion ECLI:EU:C:1998:68. 
41 Section 40(4A), British Nationality Act 1981. 
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evidence in the Pham42 judgment of the Supreme Court of the United Kingdom. A structural 

frame considers the scope of the Rottmann judgment both in terms of factors evidencing a 

deprivation effect and which provisions of Union law are applicable in the case of the 

withdrawal of national citizenship. 

 

Chapter 5 looks at the boundary of the Member State polity that can result from loss of 

effective control to a de facto authority. Within in the Union, there is only one existing 

example of this kind: Cyprus. Despite the latest efforts of the Conference on Cyprus at the 

Crans-Montana meetings43, a post-Annan Plan settlement of the Cyprus issue remains elusive. 

In addition to that, in the Union’s neighbourhood, the issue has found fresh and disturbing 

analogues in Ukraine44 and, as the CJEU has finally made clear45, in Western Sahara. Quite 

clearly, the existence of illegal regimes cannot alter the legal borders of a state by the mere 

fact of establishing facts on the ground. Nonetheless, the gap between law and fact that is 

created by loss of effective control requires accommodation in legal doctrines. The Chapter 

examines the how this has been accomplished in the Cypriot case by a series of approaches 

originating in national, public international, human rights and Union law. The foundational 

and jurisdictional frames can be detected respectively in concessions that the Union legal 

order makes towards the duty of non-recognition in public international law, and the limits 

on the legal bases in Articles 1(2) and 4 of Protocol 10 to the Accession Treaty of 2003. By 

contrast, a boundary designated by the extent of the suspension of the acquis cannot be 

grasped within a structural frame concerned with how to divide spheres of responsibility 

between the Union and the Member States. As we shall see, in Apostolides46 rival 

interpretations of Protocol 10 are revealed to equate to methods of how not to divide power 

between the Union and the Member State.  

                                                      
42 Pham v. Secretary of State for the Home Department [2015] UKSC 19. 
43 The Crans-Montana meeting of the Conference on Cyprus ran from 28 June 2017 to 7 July 2017. See, the 
assessment, in Report of the Secretary-General on his Mission of Good Offices in Cyprus, 28 September 2017, 
UN Doc S/2017/814, paragraph 45: “The parties had come close to reaching a strategic understanding on 
security and guarantees, as well as on all other outstanding core elements of a comprehensive settlement. It is 
therefore my firm belief that a historic opportunity was missed in Crans-Montana”. 
44 Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in respect of actions 
undermining or threatening the territorial integrity, sovereignty and independence of Ukraine [2014] OJ L 
78/18. 
45 Case C-104/16 P, Council v. Front populaire pour la libération de la saguia-el-hamra et du rio de oro, 
ECLI:EU:C:2016:973. 
46 Case C-420/07, Meletis Apostolides v David Charles Orams and Linda Elizabeth Orams, ECLI:EU:C:2009:271. 
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The subject of Chapter 6 is the change to the boundaries of the Member State polity that 

might be occasioned by state succession, such as might have been the case for the United 

Kingdom following an affirmative vote in the Scottish 2014 referendum. At the time of writing, 

this is an issue that is talked about in the past conditional but it could quickly be reanimated 

either in a post-Brexit Scotland47 or elsewhere. Following James Crawford’s distinction, the 

chapter excludes issues of secession proper, such as those surrounding a putative 

independent Catalonia. It restricts itself to issues of devolution: the consented creation of a 

new state by its predecessor.48 With the constitutional and public international law questions 

of unilateralism obviated, the chapter explores the foundational, jurisdictional and structural 

frames connected with a post-independence polity boundary and the consequences for the 

possible admission of a new state to the Union. It is argued that these frames respectively 

manifest themselves in the Weiler’s critique of secessionism and Walker's riposte, the 

question of whether Article 48 or 49 TEU is the most appropriate legal basis and the reach of 

sincere cooperation.  

 

Chapter 7 presents the conclusions of this thesis and reflects on the its contributions. In the 

light of the methodology and the objectives, identified in Chapter 2, the conclusions are 

isolated as dividing into three separate contributions: methodological, discursive and 

normative contributions. 

 

                                                      
47 Scottish Parliament, Motion S5M-04710, 28 March 2017: “the Parliament […] mandates the Scottish 
Government to take forward discussions with the UK Government on the details of an order under section 30 
of the Scotland Act 1998 to ensure that the Scottish Parliament can legislate for a referendum to be held that 
will give the people of Scotland a choice over the future direction and governance of their country […] when 
there is clarity over the outcome of the Brexit negotiations”. 
48 J. Crawford, The Creation of States in International Law (Oxford: Oxford University Press, 2006), p. 330. 
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Figure 1: Map of the Thesis 
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Chapter 2: Methodology 
 

“Zeus has given into your hand 
the sceptre and right of judgment, to be king over the people. 

It is yours therefore to speak a word, yours also to listen.” 
 

Homer, The Iliad, IX, 98-100 
 

 

I.  Introduction 
 
This chapter sets out the methodology adopted in this thesis as well as the epistemological 

and ontological presuppositions on which the proposed approach is based. In the 

introductory chapter, the thesis began by noting both the abundance of ostensibly relevant 

contemporary problems and deep conceptual difficulties related to the use of the boundaries 

of territory and citizenship as part of a heuristic idea of sovereignty or the state concept. The 

present chapter makes explicit these conceptual issues and proposes a way of bringing 

together a series of contemporary problems in a manner that focuses on common 

fundamental disagreements or frames. It does so by embracing the insight that Walker’s 

notion of late sovereignty1 provides. A chapter devoted to methodology is especially 

necessary because it is not at all obvious that how we understand and address, for example, 

the denationalisation of suspected jihadis2, the Cyprus issue3, the status of Mayotte4 or 

“Independence in Europe”5 really has anything to do with ontology or how we acquire 

knowledge of the professed features of the state in the world around us.6 Nor is it  

                                                      
1 N. Walker, “Late Sovereignty in the European Union” in N. Walker (ed.) Sovereignty in Transition (Oxford: 
Hart Publishing, 2003). 
2 See generally Chapter 4.  
3 N. Skoutaris, The Cyprus Issue: The Four Freedoms In a Member State under Siege (Oxford: Hart Publishing, 
2011); F. Hoffmeister, Legal Aspects of the Cyprus Problem: Anna Plan and EU Accession (The Hague: Martinus 
Nijhoff Publishers, 2006); See generally Chapter 5. 
4 European Council Decision 2012/419/EU of 11 July 2012 amending the status of Mayotte with regard to the 
European Union, OJ L 204/131, 31.7.2012. To pick one example of issues related to the overseas. See generally 
Chapter 3. 
5 The term comes from the Scottish National Party’s 1989 European Parliamentary manifesto but has become 
a shorthand for territorial politics directed towards the achievement of separate statehood within the 
European Union. Scottish National  Party, Scotland’s Future Independence in Europe. SNP Manifesto. European 
Elections 15 June 1989 (Edinburgh: Scottish National Party, 1989). See generally Chapter 6. 
6 On the importance of ontology to an account of authoritative collective action as constituent and constituted 
power see: H. Lindahl, “Possibility, Actuality, Rupture: Constituent Power and the Ontology of Change” (2015) 
22(2) Constellations 164. 
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immediately clear that the seeming laundry list of discrete issues examined in this thesis truly 

coheres or is connected by any shared underlying debates. Although this thesis concerns itself 

with the law of the European Union, this chapter’s more abstract task of preparing a sort of 

“Archimedean point” from which we can view Member State boundaries as the object of 

study is essential because it allows us to understand what a meaningful account of these 

objects, when brought together, should actually look like. In trying to capture the logic of 

sovereign boundaries in the European Union, this chapter therefore makes plain why we 

cannot simply take the aggregate of legal problems and solutions as we find them or as they 

are spontaneously formulated by actors on the ground. To that end, this chapter is dedicated 

to arguing that we cannot do without answering a series of ontological and epistemological 

questions when we approach territory and citizenship as professed hallmarks of sovereignty. 

At the heart of this is the problem of how we know the sovereign state as composed of people 

and territory, and how we understand that reality. The complexity of gaining access to the 

state comes from the realisation that the state is not a fixed element like a substance or force 

that we can observe as a natural scientist would gravity or an atom.7 It is a social object made 

up of social and language practices and suitable social scientific tools of analysis are therefore 

required to present claims about what the boundaries of the territorial nation-state are and 

how best to understand their significance in legal argument in the European Union. As such, 

the social nature of the state becomes particularly apparent in a time of the persistent overlap 

of constitutional claims within a territory like the EU itself since the internal viewpoint of each 

state no longer seems to account for how sovereignty works and consequentially cannot find 

a credible path to how it should work. Without addressing the social nature of territory and 

citizenship in the sovereign state, the examination in this thesis risks fixation on arguments 

internal to the Member State or Union viewpoint, in its most dramatic form related to the 

question of whether the European Union has eclipsed the statehood of the Member States 

or, quite reasonably, on solving the practical problem of where the boundary should properly 

lie. This positivist, natural science-like insistence on empirical changes, dispenses with 

uncovering the normative goods and explanatory theories that make up the state territory 

and citizenship themselves.  In tackling deeper questions of knowledge and reality, the 

                                                      
7 C. Taylor, Philosophy and the Human Sciences: Volume II (Cambridge: Cambridge University Press, 1985), p. 
102, p. 109. 
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chapter will therefore clarify the scope of the object of the study and, accordingly, allow us 

to emerge with analytical tools that are fit to examine the contestation of Member State 

boundaries in the European Union. It also allows us to map out venues for contestation 

beyond the clash of Union and Member State narratives.  

 

 

A.  Structure of the Chapter  
 
The structure of the chapter will take the following form. In Section II we firstly examine the 

epistemological and ontological problems related to territory and citizenship as part of the 

state concept or other statement of the essence of sovereignty. Too often the social and 

linguistic basis of state sovereignty is obscured with the effect that the idea becomes 

approximated to an object in natural science. From this point of departure, the section then 

argues that acknowledging the socio-linguistic construction of territory and citizenship as 

elements of the state concept has important consequences for the methodology the thesis 

takes forward. The most significant of the methodological implications is the distinction that 

becomes apparent between sovereignty claims and sovereignty frames.8 To illustrate 

Walker’s intricate distinction with the metaphor of a swimming pool: there is sovereignty at 

the shallow end as it is understood from the single perspective of a given institution or state 

(sovereignty claim), and sovereignty at the deep end as a more abstract presupposition of 

knowledge which allows those single claims to be understood and systemised from the 

perspective of a critical external reader (sovereignty frame).9 This split in how sovereignty is 

to be apprehended -its “double hermeneutic”10- is fundamental to the methodology of this 

thesis. Above all, it enables us both to identify, on the one hand, a set of concrete cases that 

represent sovereignty claims and, on the other, to provide a deeper, cross-cutting analysis 

                                                      
8 N. Walker, “Sovereignty Frames and Sovereignty Claims” in R. Rawlings, P. Leyland & A. Young (eds.) 
Sovereignty and the Law: Domestic, European, and International Perspectives (Oxford: Oxford University Press, 
2013), pp.20-23. 
9 Ibid, p.18. 
10 A. Giddens, The Constitution of Society (Cambridge: Polity, 1984), pp. 284-285: “…all social research has a 
necessarily cultural, ethnographic or ‘anthropological’ aspect to it. This is an expression of what I call the 
double hermeneutic which characterises social science. The sociologist has a field of study phenomena which 
already constituted as meaningful. The condition of ‘entry’ to this field is getting to know what actors already 
know, and have to know, to ‘go on’ in the daily activities of social life. The concepts that sociological observers 
invent are ‘second order’ concepts in so far as they presume certain conceptual capabilities on the part of the 
actors to whose conduct they refer”. For the deployment of the double hermeneutic in the context of 
sovereignty in the EU see: N. Walker, op.cit.n. 1, pp.16-17. 
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that focuses on normative and explanatory discourses beyond the choice between Member 

State and the Union viewpoints that constitute sovereignty frames. Sections III and IV of this 

chapter respectively define these cases and frames. First, when it comes to cases, since we 

can no longer take a static, criterial state concept for granted, section III sets out territory and 

citizenship afresh as a part of the relationship grounding sovereignty as a social imaginary11 

or as a “set of relations through which our ideas of authority are conceived”12. Territory and 

citizenship are shown to mark out constitutionally significant boundaries as sovereignty 

claims, whether the state is conceived as social group or authority-based, or indeed presented 

as both, as, we shall discover, best captured by Machiavelli’s image of the centaur13. Section 

III further argues that problems of citizenship attribution, state succession, effective control 

and overseas territories -the subject matters of subsequent chapters-  are cases that turn 

around territory and citizenship as constitutive of Member State sovereign claims.   Secondly, 

Section IV proceeds to categorise frames that make up the basic building blocks of sovereignty 

frames invoked when territory and citizenship are contested in the European Union. The 

frames selected will be called the foundational, jurisdictional and structural frames. The scope 

and contours of each frame is presented. Section V establishes the objectives of the thesis in 

the light of its methodological emphasis on frames. The methodological move in this thesis 

permits us to understand the contestation of territory and citizenship in a manner than moves 

beyond the arid use of the state concept. And, more importantly, this methodology helps to 

build the argument, substantiated by the examples in the chapters, that to disagree about 

boundaries of the state can sometimes equate to disagreeing about the scope and purposes 

of European integration, as expressed in sovereignty frames. 

 

II. The Boundaries of the Polity: Claims and Frames of Late Sovereignty 
 
This section is concerned with confronting the simplest of questions: what sort of things are 

the boundaries of the polity? What relationship do they have to sovereignty and the idea of 

the state? And how do we gain access to any of these things?  Behind these questions is the 

fact that the analytical and normative weight classically lent to the state has possibly never 

                                                      
11 C. Taylor, Modern Social Imaginaries (Duke University Press, 2004). 
12 M. Loughlin, “Why Sovereignty?” in R. Rawlings, P. Leyland & A. Young (eds.) op.cit.n.8, p.48. 
13 C. Bickerton, European Integration: From Nation-States to Member States (Oxford: Oxford University Press, 
2012), p. 58. 
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been subject to greater doubt.14 These doubts apply equally to the citizenship and territory 

as elements delimiting the state’s principal realm of activity.15 This poses a challenge to the 

very subject matter of this thesis, which this chapter seeks to answer in setting out a 

methodology. The challenge is namely this: vindicating the citizenship and territory of the 

state as worthwhile objects of study when they are alleged no longer to demarcate a state 

jurisdiction that has preeminent normative and analytic importance. We here need to answer 

ontological and epistemological questions about the state and even the very possibility of the 

autonomy of the political and public law.16 In more pragmatic terms, these questions point to 

how we might gain meaningful theoretical access to the boundaries of the Member State 

polity (especially when tasked with researching them). The approach of late sovereignty 

presents an answer to these questions and is adopted as the approach to boundaries of the 

polity in this thesis. In general terms, late sovereignty is defined as the claim the it is still 

possible to talk about sovereignty as “autonomy without territorial exclusivity” and ultimate 

authority associated with sovereignty in “non-exclusive terms”17; this moves us away from 

rejecting sovereignty altogether because the insistence on territorial exclusivity from 

constitutional sites defies legal reality today.   However, what is of more interest for the 

purposes of setting out a methodology is that the late sovereignty proposition as autonomy 

and ultimate authority without exclusivity is built upon ideas about the reality of sovereignty 

                                                      
14 It is challenged both as an empirically and by the idea of the normative grounding of law beyond the state: 
on the first see: N. MacCormick, “Beyond the Sovereign State” (1993) 56 Modern Law Review 1; D. Dyzenhaus, 
“Constitutionalism in an Old Key: Legality and Constituent Power” (2012) 1 Global Constitutionalism 229; M. 
Kumm, “The Cosmopolitan Turn in Constitutionalism: On the Relationship between Constitutionalism in and 
beyond the State” in J.L. Dunoff & J.P. Trachtmann (eds) Ruling the World? Constitutionalism, International 
Law and Global Governance (Cambridge: Cambridge University Press, 2009).  
15 Y. Soysal, Limits of Citizenship: Migrants and Postnational Membership in Europe (Chicago: University of 
Chicago Press, 1994); P. J. Spiro, Beyond Citizenship: American Identity after Globalization (Oxford: Oxford 
University Press, 2007); P. Schuck, Citizens, Strangers and In-Betweens: Essays on Immigration and Citizenship 
(Boulder: Westview Press, 1998); N. Walker, “Denizenship and the Deterritorialization in the EU”, EUI Working 
Papers, LAW 2008/8. 
16 M. Loughlin, “The Nature of Public Law” in C. Mac Amhlaigh, C. Michelon & N. Walker (eds) After Public Law 
(Oxford: Oxford University Press, 2013), p.21: “[…] sovereignty is an expression of [an] autonomously 
conceived public realm, and it cannot be overcome without jettisoning the entire modern practice of public 
law”. 
17 N. Walker, op.cit.n. 1, p. 23; This definition of late sovereignty corresponds with that of sovereignty 
generally, which makes no reference to exclusivity but as a discourse that sustains ultimate authority even 
where there are overlaps from other sites. Both definitions are adopted in this thesis. In this connection it is 
useful to quote Walker's definition in full. In general, Walker defines sovereignty in the following way at p. 12 
of op.cit.n. 1: "Sovereignty may be defined as the discursive form in which a claim concerning the existence and 
character of a supreme ordering power for a particular polity is expressed, which supreme ordering power 
purports to establish and sustain the identity and status of the particular polity qua polity and to provide a 
continuing source and vehicle of ultimate authority for the juridical order of that polity".  
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and a split in the meaning of sovereignty as both an institutional claim and a set of broader 

ideas or frames used “to explain and justify the world”18. It is argued that these building blocks 

of the idea of late sovereignty present us with a methodological approach to the boundaries 

of the polity that accounts for their reality and significance within and beyond the state. 

 

The analysis of late sovereignty and its potential for grounding an approach to contestation 

of the boundaries of the Member State polity is developed in the following way. Firstly, in 

Subsection A, we explore the socio-linguistic basis of the idea of late sovereignty, this allows 

us to avoid the pit-falls of the common practice of viewing boundaries as a mere list of criteria 

indicating statehood. Having set out the clarity offered by recognising national boundaries as 

social constructs, Subsection B proceeds to looking at the methodological implications for the 

structure of the thesis, especially in terms of the split in how sovereignty is understood. The 

existence of both claims and frames of sovereignty mean that both need to be taken into 

account in an examination of the boundaries of the Member State polity. In Subsection C, it 

is argued that the methodological approach allows us to embrace individual cases as 

sovereignty claims about defining the boundaries of the Member State but to escape from 

their limitations by privileging external critical theories about what the significance of such 

boundaries is and should be (sovereignty frames). 

 

A. Late Sovereignty: Ontology and Epistemology 
 
Late sovereignty is premised on concepts of the reality of sovereignty and how we acquire 

knowledge of it. In other words, it is based on an ontology and an epistemology of 

sovereignty, in this case, as socially and linguistically constructed. In broad terms, the Socio-

Linguistic constructivism is the claim that certain objects and kinds are created and 

maintained by social and language practices. Before examining the claim that  sovereign 

boundaries are such kinds, it seems useful to set out the general proposition and its variations. 

There are not inconsiderable differences in how the term social construction is correctly 

applied. In terms of subject matter, social construction is not limited to the claim that race, 

gender and sexuality are constituted and regulated by social practices but also extends to 

uncovering the social foundations of broader categories we take for granted, such as “the 

                                                      
18 Ibid, p. 10. 
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subject”, “identity”, “knowledge”, “truth”, “nature” and even “reality”.  One form even claims 

that the world and everything in it is socially constructed “all the way down”19 with no 

independent external reality.   It is unnecessary to decide here whether social construction 

truly compel us to deny the existence of “brute facts” and all reality "out there" in this way20, 

what is important is that social facts, kinds and institutions are in an important sense distinct 

from external truth of this kind.  

 

Having very briefly explored the basic contours of socio-linguistic construction, in terms of the 

reality of social objects and how knowledge can be obtained of them, we now turn to 

considering the consequences of that view for our understanding of state territory and 

citizenship in the European Union. As we will see, various forms of construction have been 

used to understand the social reality of the state. Without the need to select one view of 

construction over another, it is argued here that these approaches to sovereignty offer the 

soundest basis for our examination of territory and citizenship in Union law. Recognising the 

state as a social object in particular is the premise for the methodology, which is set out in 

Section II. C.  

 

The social construction of sovereignty has been chiefly deployed as a means of demonstrating 

the enduring relevance of the sovereign concept21, by, in effect, creating a way of rebutting 

some of the challenges of the post-sovereigntists.22 Equally, unearthing the social foundations 

of sovereignty has also acted as a way of showing the possibility of the meaningful translation 

of hitherto state-based notions into the post-national realm, including the use of, most 

notably, concepts like constitutionalism.23 Social construction is therefore the foundation of 

the idea that sovereignty should continue to be taken seriously and that classical concepts 

associated with it retain their integrity when they leave the orbit of the state.  

                                                      
19 N. Fraser, Unruly Practices (Minneapolis: University of Minnesota Press, 1989), pp.59-60.  
20 S. Haslanger, Resisting Reality: Social Construction and Social Critique (Oxford: Oxford University Press, 
2012), p 
21 W.G. Werner & J.H. De Wilde, “The Endurance of Sovereignty” (2001) 7(3) European Journal of International 
Relations 283-313. 
22 N. Walker, op.cit. n 1, pp.16-17. 
23 N. Walker, “Postnational Constitutionalism and the Problem of Translation” in J.H.H. Weiler & M. Wind (eds.) 
European Constitutionalism Beyond the State (Cambridge: Cambridge University Press, 2003), pp. 27-54; C.S. 
Mac Amhlaigh, L’État, c’est quoi?: The Concept of the State on Trial in the European Constitutional Polity (PhD 
Thesis, Florence: European University Institute, 2007). 
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Distinct approaches to rehabilitating sovereignty as a socio-linguistic object can be 

distinguished24  either as an institution25, as identity26, as a language game27 or as 

subjectivity.28 But an interesting and representative recent example is Jens Bartelson’s 

presentation of sovereignty as symbolic form29 which expands upon his notion of sovereignty 

being like a parergonal frame that divides the domestic from the international30.  Bartelson 

presents “symbolic construction”, based on Ernest Cassirer’s The Philosophy of Symbolic 

Forms31, as a way of getting past conceptual difficulties about the content of sovereignty. He 

defines a symbolic form as “specific structures used to organise what otherwise would be a 

disorderly experience into intelligible wholes”32 or as a “mode of objectivation” that allows 

us “to organise words and things into meaningful wholes and render these wholes accessible 

to knowledge”33. To make the notion a little more comprehensible, Bartelson encourages us 

to understand symbolic forms as a blueprint34 developed through society that allows us to 

acquire knowledge of the world (they are “organs of reality”35 in Cassirer’s terms). Symbolic 

forms are described as objective, not by existing outside time and space like Platonic forms, 

by being given ideas that organise disordered words and things into understandable 

packages.36 Bartelson argues that the idea of the symbolic form is conceptually useful because 

it equips us to surpass the choice between essentialism and nominalism, or whether  

sovereignty is a real state of affairs or constructed by language practices.37 That is, by adopting 

                                                      
24 The first four of the five forms of construction enumerated here come from: T. Aalberts, Constructing 
Sovereignty between Politics and Law (New York: Routledge, 2012). 
25 See, for example: H. Bull. The Anarchical Society: A Study of Order in World Politics (London: Macmillan, 
1977). 
26 See, for example: A. Wendt, Social Theory of International Politics (Cambridge: Cambridge University Press, 
1999). 
27 See, for example: T. Aalberts, “The Sovereignty Game States Play: (Quasi-)States in the International Order” 
(2004) 17(2) International Journal for the Semiotics of Law 245.  
28 See, for instance: W. Larner & W. Walters, “Globalization as Governmentality” (2004) 29(5) Alternatives: 
Global, Local, Political 495-514. 
29 J. Bartelson, Sovereignty as Symbolic Form (New York: Routledge, 2014). 
30 J. Bartelson, A Genealogy of Sovereignty (Cambridge University Press, 1995), p.51. 
31 E. Cassirer, The Philosophy of Symbolic Forms (New Haven: Yale University Press, 1955). Ernest Cassirer is 
perhaps best known for his debate with Martin Heidegger in Davos in Spring 1929. See R. Safranski, Martin 
Heidegger: Between Good and Evil (Cambridge, MA: Harvard University Press, 1999), pp. 183-188.  
32 J. Bartelson, op.cit.n 30, p.14. 
33 Ibid. 
34 Ibid, p.17. 
35 E. Cassirer, Language and Myth (New York: Dover, 1946), p.8. 
36 J. Bartelson, op.cit.n 30, p.15. 
37 Ibid. 
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an account based on symbolic construction we neither need to maintain that sovereignty is 

real and somehow has an immutable legal and political meaning, nor are we committed to 

affirming that sovereignty is purely constructed and only what our language makes of it.38 

Bartelson claims no choice is necessary since sovereignty, as a symbolic form, is real by virtue 

of being constructed as a blueprint-type way of organising the political and legal world. 

Symbolic construction also answers the objections of sceptics of sovereignty, who point to 

the fact that sovereignty “on the ground” is never in fact the indivisible monopoly of ultimate 

authority it claims to be. Bertelson explains that as a “mode of objectivation” a symbolic form 

does not represent words and things but organises them so that they are intelligible. 

Sovereignty as symbolic form cannot accordingly be dismissed for its failure to align with facts 

on the ground since its function is not simply to correlate with those facts as they develop. 

Thus, criticising sovereignty on these grounds is “like arguing that the concept of triangle 

should be abolished or redefined on the grounds that few triangular objects in the sensible 

world conform perfectly to that ideal form”39.  

 

Sovereignty as symbolic form, like other forms of socio-linguistic construction identified here, 

presents us with an idea of the reality of the state and what it means to have knowledge of it 

that is grounded in cultural practices and language. Bartelson’s approach is distinguished from 

the other forms of socio-linguistic construction looked at here by its insistence on grounding 

itself in Cassirer’s ontological and epistemological vision. If nothing else, that vision clarifies 

that the sovereign boundaries are objects of study which needs to be approached with tools 

that take its social nature into account, whether or not we describe that as being symbolic. 

 

These  ideas of the socio-linguistic construction explored here demonstrate that the state -

made up of people, territory and governing institutions- is not a static object that can be 

analysed with empirical tools lifted from natural science, but is based on social, symbolic and 

linguistic practices. 

 

 

                                                      
38 Ibid, p.9. 
39 Ibid, p.31. 
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B. Late Sovereignty: Methodological Implications 
 
Having  looked at the general proposition of the socio-linguistic construction, let us return to 

the central question of what that insight from late sovereignty can tell us about the best 

methodology to adopt to explore the boundaries of the Member State. 

 

Added to the socially constructed nature of sovereignty, something that has always even in 

high sovereign times been the case below the surface, is the endemic factual and legal overlap 

of authority. In a Westphalian era when territorial states where the only game in town, 

sovereignty represented not just the internal logic of the state, an object-language of 

claiming, but it also stood for the ideas, or meta-language of framing, about how that 

sovereignty interacted with others and subordinate legal orders. Those ideas boiled down to 

supremacy within the mutually exclusive territory of each state.40  

 

Late sovereignty reflects a change in the frames, that is the normative and explanatory meta-

language of sovereignty, because of the pervasive overlap of self-standing legal claims. In late 

sovereignty those frames are elaborated not within individual state legal orders, but in 

between them. That is, the internal logic of each individual sovereignty does not contain all 

the ideas about how to manage and define overlap with other constitutional systems, we find 

these beyond the state. 

 

The methodological upshot of this is that even when studying objects that are quintessentially 

constructed as being at the core of sovereignty from an internal view-point, our attention 

needs to be directed elsewhere to capture the ideas that are doing the work of justifying and 

managing overlap between the demands of that internal view and those of other 

constitutional sites, the most relevant one of those here being the EU.  

 
Social construction therefore grounds an approach that takes sovereignty seriously and the 

claim that constitutionalism retains its meaning in the postnational sphere. Both these 

propositions, in principle, buttress the case for examining sovereign boundaries of the 

Member States as important features of the constitutional order of the European Union, but 

                                                      
40 N. Walker, op.cit. n 1, p. 14 
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the insights offered by the social construction literature also point to the most effective 

methodological approach to these sovereign phenomena. Methodologically, the most 

important consequence of acknowledging the state as a social artefact is the need to retune 

our understanding of the role of the theoretical frameworks within which Member States 

operate when determining the boundaries of their national polities. In this context, by 

theoretical frameworks, we mean most significantly, the normative and explanatory ideas of 

critical readers, adopted by social actors, that attribute significance to territory and 

citizenship. The precise content of these ideas will be examined in more detail in the chapter 

below, but, these refer to territory and citizenship as the boundaries defining the extent of 

legal authority under the highest rule of recognition or to the boundaries as delineating the 

source of authority of the constitution.  If we take a natural science approach to explaining 

and justifying these boundaries, we assume that they are objective facts that exist 

independently of any theoretical framework. When we observe or apply theories to a 

boundary, or the sovereign act of attributing citizenship or extending territory, the natural 

scientific approach does so on the assumption that statehood is unchanged by our theorising 

or observation, just as it is confident that its attempts to understand or explain, let us say, the 

atom do not change the underlying existence of the atom.  

 

The approach to the boundaries of the state in this research follows Walker’s acceptance of 

sovereignty on limited terms.41 What he says is that it is important to adopt a “double 

hermeneutic”42 when approaching social phenomena, including the sovereign state. This is 

because the goal is to offer an interpretation of objects which have already been interpreted 

by social actors. This “double hermeneutic” is made up of two elements: what he calls the 

“object-language” and the “meta-language”. He maintains that is important to pay heed to 

state sovereignty and its attributes on the “object-language” even if one has doubts about its 

capacity to explain and understand the world in “meta-language”. Indeed, this is how he 

defines the project of constitutional pluralism: acceptance of the terms of sovereignty as they 

emerge from the institutional facts of social reality, but, by taking those terms as a starting 

point and realising their limitations, willingness to explain constitutional interaction beyond 

                                                      
41 See generally: N. Walker, op.cit. n 1, pp.16-17. 
42 A. Giddens, op.cit.n 10.  
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the institutional setting of any one single state legal order.43 The “object-language”, following 

Searle44, understands the importance of sovereignty as an “institutional fact”, as an idea that 

is manifested in the internalisation of rules and expectations by key actors, such as judges, 

legislators and nationals themselves. In this sense, it is descriptive of social reality as an idea 

that constitutes and influences the behaviour of legal actors. If claims of the state, continue 

to enjoy some acceptance, “and continue to have profound political and social effects”, they 

have to be taken seriously at an explanatory level for that reason.45 The “meta-language”, by 

contrast, represents the normative and explanatory interpretation that is lent to those 

“institutional facts”. 

 

Such “institutional facts”, which demonstrate the "constitutive" role of theory in the social 

sciences, are of only limited value on their own if one is aiming to describe a fuller picture of 

the boundaries of the European polity in terms of the territory and people of the Member 

States.46 Indeed, instead, what is important to understand is how such "first-order problems" 

concerning the limits of the Member States, in a personal and territorial sense, intersect and 

are informed by larger critical readings of how sovereignty does and should overlap  in the 

European Union, which form "second-order" problems.47 In the sense of setting down 

                                                      
43 N. Walker, op.cit.n.1 p.18; for a different but equally interesting presentation of sovereignty in the modern 
legal world, see: C. D. Zimmerman, A Contemporary Concept of Monetary Sovereignty (Oxford: Oxford 
University Press, 2013), pp. 8-36. Zimmerman distinguishes the positive aspects of sovereignty (as a list of 
public powers) from the normative aspects of sovereignty (as the goods which it pursues). The positive and 
normative aspects of Zimmerman's sovereignty align with Walker's object and meta-languages.  
44 J. Searle, Speech Acts:  An Essay in the Philosophy of Language (Cambridge: Cambridge University Press, 
1969,). 
45 N. Walker. op.cit.n.1, p. 19. 
46 C. Mac Amhlaigh, op.cit. n 23 p.8.  For this idea of "constitutive" and "regulative" roles for theory, which 
corresponds with the object and meta-language distinction by Walker and Giddens, see  J. Searle, op.cit. n 44, 
p. 33: "I want to clarify a distinction between two different sorts of rules, which I shall call regulative and 
constitutive rules […] As a start, we might say that regulative rules regulate antecedently or independently 
existing forms of behaviour; for example, many rules of etiquette regulate inter-personal relationships which 
exist independently of the rules. But constitutive rules do not merely regulate, they create or define new forms 
of behaviour. The rules of football or chess, for example, do not merely regulate playing football or chess, but 
as it were they create the very possibility of playing such games". Therefore, in this context of this thesis, while 
sovereignty claims are constitutive of the boundaries, the sovereignty frames are regulative.  
47This separation between "first-order" and "second-order" problems comes from A. Giddens, op.cit. n 10; For 
an example of this see: C. Mac Amhlaigh, ibid. Although the scope and purpose of the research was very 
different (concerning how the state concept has inspired the European constitutional construct as opposed to, 
as it were, how the concept of the European Union frames the definition of the state polity) Mac Amhlaigh 
considers the first-order question of whether the EU is a state to rely on a static understanding of the concept 
and therefore to be of limited explanatory value. Instead, he urges us to look at the state concept as a 
“discursive form” with has three particular aspects designated by him as the “three orders of the state”. His 
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normative goods to be pursued and an explanation of how different claims from work 

together, those second-order critical readings are “regulative”48 of the idea of sovereignty. 

This call for a move from first-order questions to second-order questions is premised on 

Charles Taylor’s understanding of how theory operates in the humanities. His central 

contention is that unlike in natural science where the object of study is unchanging and 

constant, in human sciences, including law, theory transforms the object of study itself.49 

Accordingly, if we are not to acknowledge this, we run the risk of developing an approach 

based on the assumption, which is indeed valid in natural science, that what we are studying 

is a “thing” that is not altered by the concepts make it up. We therefore ossify or reify what 

is under examination. To avoid such reification, we need to understand that theories are 

constitutive50 and regulative, in that they both create and validate social practices51.  

 

The boundaries of the Member State are worth examining because of their meaning within 

an “institutional grid”52. It is an example of constitutive power of theory as a social practice. 

The continued relevance of the boundaries of the state polity as an object study is neither 

undermined by the claim that it does not represent reality in some independently verifiable 

world (“the descriptive fallacy”) nor by the argument that the sovereignty is merely one 

expression of an abstract concept of “power” (“the fallacy of abstraction”). The resilience of 

the boundaries of the state depends upon their continuing plausibility and acceptance as a 

way of knowing and ordering the world as jurisdictional facts manifested the internalisation 

of rules and expectations by key actors.53 In other words that plausible “ontological function” 

of the state concept in granting access to the imagined social reality of national boundaries in 

the form of territory, population and their nexus with governing authority.54  

 

 

                                                      
analysis of how such frames constituting the state concept, allow him to offer a more subtle analysis of what 
influence the idea of the state has than to simply state that the European Union is not a state.  
48 J. Searle, op.cit. n 44, p. 33.  
49 C. Taylor, op.cit.n.11, p.102. 
50 C. Taylor, ibid, p.105. 
51 C. Mac Amhlaigh, op.cit.n.23, p.15. 
52 N. Walker, op.cit.n.1, p. 21. 
53 W.G. Werner & J.H. De Wilde, op.cit. n 21. 
54 M. Loughlin, Foundations of Public Law (Oxford University Press, 2010), p.195; S. K. White, Sustaining 
Affirmation: The Strengths of Weak Ontology in Political Theory (Princeton University Press, 2000), Ch. 1. 
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C. Late Sovereignty and the Boundaries: Both Claims and Frames 
 
In conclusion, a concentration on frames is better able to provide a meaningful framework 

for understanding and analysing national boundaries than one that emphasises outcomes in 

a series of scenarios concerning national citizenship and territory. Directing attention to 

outcomes and argumentation in discrete cases neglects the socially constructed nature of 

national boundaries and the role that theory plays in social sciences. By establishing the 

epistemological assumptions of this thesis and the related methodological consequences, this 

section provides the foundations for the case and frame selection undertaken in the 

subsequent parts of this chapter. It therefore offers the basis for furnishing the following 

chapters on each of the cases, and thesis itself, with a consistent structure. 

 

III.  Cases 
 

A.  The Claims of Sovereign Boundaries 
 

In Section II I argued that the stubborn social reality of sovereignty and the overlap of claims 

of ultimate authority compel us to recognise a split in how sovereignty should be understood: 

as both sovereignty claims and as sovereignty frames. Section II. D goes on to contend that 

because of this, a focus on “first-order” questions of sovereignty, fixating on the claims, omits 

consideration of the normative and explanatory ideas about sovereignty (dubbed the frames). 

The limitations of the “first-order” questions therefore induce us to explore the frames of 

sovereignty since that is where the normative and explanatory force of the concept lies, 

especially since it is able to account for autonomous authority with non-exclusivity.  This 

proposal to shift attention to the frames does not mean nonetheless to make the case for 

dispensing with consideration of the claims of sovereignty altogether. Indeed, the ontology 

set out in this chapter is intended as vindication of continuing reality and importance of how 

constitutional sites understand their sovereignty themselves within their own “institutional 

grid”55. Sovereignty as claiming is constitutive of the Member State polity, even though such 

                                                      
55 N. Walker, op.cit. n 1, p. 17: “To take sovereignty seriously implies accepting that any plausible explanatory 
or normative project must contend with its tenacious jurisdictionalisation, and be prepared to work with or 
within its jurisdictional grid or, alternatively, to demonstrate how it is possible to think beyond this 
jurisdictional grid in terms which nevertheless begin with this jurisdictional grid”. 
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claims are cast as speech acts56 or a set of ideas with an ontological “world creating”57 

function. This section does not seek to propose sovereign claims in general as important but 

to demonstrate the significance of specific sovereignty claims for EU Member State: its 

territorial and personal boundaries. 

 

This section will therefore demonstrate that the cases that are the respective subject-matters 

of the subsequent chapters involve the drawing of sovereign boundaries. It also claims that 

such boundaries manifested in the limits of state territory and citizenship carry an enduring 

meaning for constitutionalism. This firstly serves to demonstrate that the cases are connected 

by a meaningful common idea. More fundamentally, demonstrating that the determination 

of the boundaries of the state are claims about sovereignty demonstrates the constitutional 

weight of contestation about them.   

 

But what is the benchmark for whether the boundaries of territory and citizenship touch upon 

sovereignty? The argument above maintains that sovereign claims do not have some fixed 

essence that is constant in all times and places; sovereignty  has “no singular phenomenal 

form”58.  Therefore, declaring that a given field, privilege or power is an aspect of sovereignty 

is a matter of contingent social practice. The principle test here really amounts to one of 

plausibility59. We need to ask: is a given claim plausibly a hallmark of sovereignty for the 

relevant social actors themselves (the subjects of the state’s authority and other 

constitutional sites)?  That plausibility in turn depends upon the “embedded familiarity of 

their invocation in their immediate symbolic context”60i.e.  whether these are the kind of 

claims that have been made and carry value for constitutional sites in general. The social 

grounding of sovereignty claims thus does not grant a licence to freestyle i.e. to present 

absolutely anything as an aspect of sovereignty.  

 

                                                      
56 J. Searle, op. cit. n 44. 
57 W.G. Werner & J.H. De Wilde, op.cit. n 21. 
58 N. Walker, op.cit n 1, p.22. 
59 N. Walker, op.cit.n 1, p. 17: “Sovereignty in the final analysis is about a plausible and reasonably effective 
claim to ultimate authority, or in perspective theory a representation of authority made on behalf of a society 
which is (more or less successfully) constitutive of that society as a political society, or as a polity”. 
60 Ibid, p.23. 
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Having affirmed our benchmark as social plausibility, it is now important to establish what 

qualifies as evidence of that sovereignty. If we seek to prove that these boundaries are part 

of the internal logic of sovereignty we can draw both from the specific and the general. That 

is, from the judgments of Member State Courts and from constitutional theory. 

 

1. Boundaries of the State Polity: Social Group, Authority and Cosmopolitan Theories 
 

To make the case for territory and citizenship as sovereign claims by showing their symbolic 

importance and plausibility for state constitutionalism, I seek to argue that what will be 

described as social group, authority-based and even cosmopolitan accounts of the state 

coalesce around three elements which in turn identify boundaries of the state: the state must 

possess a set of governing institutions in respect of  a territory and a people.61 The 

convergence of constitutional theory, between social group, authority-based and 

cosmopolitan theories, helps us to identify the boundaries of the Member State polity as 

territory and citizenship; for the purposes of the analysis in this thesis, they are thereby 

constituted as sovereignty claims.  

 

In terms of a genealogy of the concept, the notion that a state is based on a relationship 

between ruler and ruled qua population, is traced back by Foucault to Machiavelli62 as distinct 

from earlier biblical and homeric metaphors of the governor of a polity as a shepherd who 

rules over a flock (of people) not a territory.63 Territory, on the other hand, as a political 

technology for grasping and making sense of the world has a history that both tracks and 

precedes that of sovereignty.64 Today in positive law, the imagined reality of a heuristic state 

concept, based on three elements: governing institutions, territory and population, is 

reflected in international statements of the essentials of statehood and sovereignty, such as 

                                                      
61 For some wider examples: J.  Hall & G. Ikenberry, The State (Buckingham: Open University Press, 1989), p.2 ; 
A. Vincent, Theories of the State (Oxford: Blackwell, 1987), pp. 19–21; H. Kelsen, Pure Theory of Law, trans M. 
Knight, (Berkeley: University of California Press, 1967), pp. 279–319. 
62 M. Foucault, Security, Territory, Population: Lectures at the Collège de France 1977-1978 (London: Palgrave 
Macmillan, 2009), p 87; L. Athussar, Machiavelli and Us (London: Verso, 1999), p. 81: “The state is led by a 
Prince, by the Prince’s practice is unintelligible if it is not appreciated that this state is a state rooted in the 
people, a popular state. The popular character of the state determines the Prince’s political practice”. See too, 
p. 89: “The only object that could be of concern to the Prince’s political practice is the opinion of the people in 
its mass: ‘il volgo’”. 
63 M. Foucault, ibid, p.125-126 citing Exodus 15:13. 
64 S. Elden, The Birth of Territory (Chicago: University of Chicago), pp. 16-17, 322-325. 
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Article 1 of the Montevideo Convention65 or the concept of domaine reservé66, that also 

emphasise population and territory.  But rather than retrace a conceptual history of 

citizenship and territory in the idea of the sovereignty or take a public international 

conception of the state as a starting point, we are concerned here within the significance 

territory and citizenship as boundaries of the state in the internal logic of sovereignty for 

Member State legal orders. To do this, here we identify three accounts of the state: a social 

group-based account, an authority-based account and a cosmopolitan account. All of these 

are shown to attach constitutional meaning to territory and citizenship as boundaries of the 

Member State polity. 

 

Firstly, from a positivist perspective, the citizenship and territory take on significance as 

boundaries of the state polity in a two major ways: an authority-based Weberian account and 

a social group-based Aristotelian account.67 Territory here assumes importance under both  

the authority-based and social group-based accounts of the state as respectively the area in 

which the state enjoys monopoly (or defines the limits) of authority, or as a criterion of 

membership of the social group68. Citizenship is important for both theories either because it 

designates who are "the subjects of the state's commands" as a personal obligation or 

members of social group as a necessarily confined group.69  Crucially under both theories non-

citizens do not have the same association with the state either in terms of authority or as 

                                                      
65 Despite its ostensibly neutral framing, the nexus of a population, a territory and an effective government in 
Article 1 of the Montevideo Convention represents a historically contingent understanding of the State, which 
emerged in the late nineteenth century, exemplified by the Drei-Elementen-Lehre –or “three element 
doctrine”- of Jellinek which set out the core criteria of “effectiveness, population and territory”. See G. Jellinek, 
L'état moderne et son droit : première partie. Théorie générale de l'état  (Editions Panthéon-Assas, 2005), 
p.396 et seq. This provenance of the Montevideo criteria in Jellinek is discussed in P. Malanczuk, Akehurst's 
Modern Introduction to International Law (Routeledge, 7th ed.,1997), p.102. On the historical contingency of 
the Montevideo Convention see: T.B. Grant, “Defining Statehood: The Montevideo Convention and Its 
Discontents” (1998-1999) 37 Columbia Journal of Transnational Law 403, 408. Grant’s acount of “historical 
contingency” emphasised the dispute as to which elements should and should not be included in the definition 
of the state or, put differently, whether the Article 1 is over-inclusive (by including “capacity”) or under-
inclusive (by omitting “independence”). 
66 J. Crawford in Rüdiger Wolfrum (ed.) “Domaine Reservé” in Max Planck Encyclopedia of Public International 
Law (Oxford University Press, 2011); B. Conforti, The Law and Practice of the United Nations (The Hague: 
Kluwer Law International, 2000), p.136. 
67 N. W. Barber, The Constitutional State (Oxford: Oxford University Press, 2010), pp. 34-35; M. Weber, 
Economy and Society, G. Roth and C. Wittich (eds) (California: California University Press, 1978), 263; Aristotle, 
The Politics and Constitution of Athens, (ed.) S. Everson (Cambridge: Cambridge University Press, 1996),VII.IV, 
pp. 10–26. 
68 N. W. Barber, ibid, p. 21, 32 
69 N. W. Barber, ibid, p. 23, 32. 

http://www.oxfordscholarship.com.ezproxy.eui.eu/view/10.1093/acprof:oso/9780199585014.001.0001/acprof-9780199585014-bibliography-1#acprof-9780199585014-bibItem-353
http://www.oxfordscholarship.com.ezproxy.eui.eu/view/10.1093/acprof:oso/9780199585014.001.0001/acprof-9780199585014-bibliography-1#acprof-9780199585014-bibItem-13
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members of the social group because "their allegiance to the state is temporary and 

geographically bounded" since "the state's authority claim rests on their presence in the 

state's territory; it is an obligation that is generated by occupation of space"70. Whether one 

follows an authority or social group based idea of the state then, territory and citizenship 

assume significance as boundaries of the source and scope of the state's authority.  

 

Notably for Barber, there is no need to choose between these accounts since each describes 

an important aspect of the state both as a body politic and an entity making claims of 

authority directed towards a people and territory.71 In this respect the accounts are 

complementary and reflect the nature of the state as both the subject and object of authority. 

Both accounts describe an important aspect of the state, of relevance to exercising the 

authority to define who is and who is not a member of the social group of the state.  

 

These social group and authority-based accounts of the state are reflected in the chief 

traditions regarding constituent power that show diverse ways in which the people and 

territory can be of importance for self-conception of sovereignty.  On the one hand, Carl 

Schmitt defends the existence of people and territory as a meta-legal reality. As he puts it, 

“the concrete existence of the politically unified people is prior to every norm”72. Another 

notable view, represented chiefly by Kelsen, asserts that a theory of constituent power is 

impossible since the people and territory had no proto-legal existence that is cognisable by 

the constitution but were created by the constitution itself.73  

 

Variations of Kelsenian and Weberian authority-based accounts of the state are also 

evidenced in Green74 and Barber’s75 view that state must, by its very nature, claim the right 

to determine the limits of its own jurisdiction. Such a theory is one of the state’s supremacy 

that is contrasted with the Weberian idea of the state as a monopoliser of authority. By 

contrast, for Green, the state can accept that other bodies enjoy legitimate, non-derivative, 

                                                      
70 N. W. Barber, ibid, p. 24. 
71 N. W. Barber, ibid. 
72 C. Schmitt, Constitutional Theory (Durham: Duke University Press, 2008), p.166.  
73 H. Kelsen, Pure Theory of Law (Gloucester, Mass : Peter Smith, 1989). 
74 L. Green, The Authority of the State (Oxford: Oxford University Press, 1984) pp.91-94. 
75 N.W. Barber, The Constitutional State (Oxford: Oxford University Press, 2011), p.21. 
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authority which the state is not entitled to encroach upon and therefore need not maintain a 

monopoly. As such, the limits of jurisdiction relate to subject matter –demonstrated in the 

Kompetenz-Kompetenz debate- but they also relate to spatial and personal jurisdiction. 

Walker  follows an idea similar to Green and Barber by describing this authority based account 

about the determination of the limits of jurisdiction as a  kind of “self-amending sovereignty 

within in its sphere of authority” which is “irreducible core” or even “vanishing point” 76 of 

perspective for the sovereignty.77   Social group accounts also have resonance in the idea that 

state constitutionalism is based upon a constituent power as a people or nation as “both the 

site and source of pluralism and the unified entity upon which rests ultimate political 

authority”.78 In the contemporary global setting with more and more overlapping 

constitutional claims, constituent power can also be understood as a more modest kind of 

placeholder79 for what is given up if “we abandon our commitment to think and act as authors 

of the constitutive conditions of political society”.80  

 

Lindahl has an endeavor in common with Barber in so far as he too presents an account of 

state sovereignty that attempts to reconcile the authority and social-group based aspects of 

the state. Whereas for Barber the social-group element is represented by Aristotle and the 

authority based account by Weber, for Lindahl the social-group account equates to a strong 

theory of constituent power in Carl Schmitt and the authority based account Kelsen’s pure 

theory of law, with its emphasis on constituted power. His idea of a reflexive idea means that 

boundaries are always both made politically by the social group of the state and legally by the 

authority of the state in this way “collective self-constitution means constitution both by and 

of a collective self”.81 What emerges from this paradox is that the boundaries of territory and 

citizenship have constitutional significance as both the extent of sovereign’s creation 

(authority-based) and what created the sovereign (social group-based). Accordingly, both 

                                                      
76 B. Van Roermund, “Instituting Authority: Some Kelsenian Notes” (2002) 15 Ratio Juris 206. 
77 N. Walker, op.cit.n 1., p.28  
78 M. Poiares Maduro, “Three Claims of Constitutional Pluralism” in J. Komarek & M. Avbelj, Constitutional 
Pluralism in the European Union and Beyond (Oxford: Hart Publishing, 2012), p. 67. 
79 N. Walker, “Constitutionalism and Pluralism in Global Context” in J. Komarek & M. Avbelj, ibid. 
80 Ibid. 
81 H. Lindahl, “Constituent Power and Reflexive Identity: Towards an Ontology of Collective Selfhood” in M. 
Loughlin & N. Walker (eds) The Paradox of Constitutionalism (Oxford: Oxford University Press, 2008), p. 10. 
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social group and authority-based accounts of the state retain importance even in a globalised 

legal world as either marking out a “vanishing point” or a “place holder” for sovereign claims.  

 

Those social group and authority based ideas of the state so far looked remain fundamentally 

within the positivist paradigm. Nonetheless, the boundaries of territory and citizenship 

remain relevant within cosmopolitan theories, that look beyond positivism, as elements of a 

normative concept rather than a sociological one. Indeed, any insistence on sociological 

rather than the normative grounding of constituent power entails taking sides in a debate 

about the reach of the positivist concept of law.82 Are the boundaries of the political 

community just the “extra-constitutional preliminaries to constitutionalism”83 or do they 

themselves need to be justified in the terms of a deeper constitutionalism of the international 

community?  The latter cosmopolitan answer implies a sort of cutting loose constitutionalism 

and the law from the will of the state. For cosmopolitans whether the boundaries of the state 

are meaningful is to be decided by the principles of constitutionalism which themselves “do 

not require the framework of a state to be meaningful”84. However, what it is important is 

that territorial and citizenship boundaries remain relevant in these cosmopolitan state 

concepts; the difference is that the state concept is not the centre of the constitutional 

universe but merely a sub-part of a normative idea of constitutionalism. 

 

Here too the relevance of social group and authority-based state concepts is shown by the 

fact that cosmopolitan constitutionalists take time to reckon with territorial and civic 

boundaries which purport to achieve “national closure”85 for the public realm. In Glenn’s 

account, the nation-state and the territorial state are mere “blips” in the longue durée 

                                                      
82 M. Kumm, “Constituent power, boundaries and identity: On the justificatory depth of constitutionalism – A 
rejoinder to Neil Walker” (2016) 14(4) International Journal of Constitutional Law 914, 916-917; See further for 
support of the sociological grounding of law as a “social fact” see: B. Baum Leverbrook “How to Hold the Social 
Fact Thesis: A Reply to Greenberg and Toh” in L. Green & B. Leiter (eds.) Oxford Studies in Philosophy of Law: 
Volume 2 (Oxford: Oxford University Press, 2013), pp. 76-100; cf. K. Toh “An Argument Against the Social Fact 
Thesis (and Some Additional Preliminary Steps Towards a New Conception of Legal Positivism)” (2008) 27 Law 
and Philosophy 445; M. Greenberg, “How Facts Make Law” in Scott Hershovitz (ed.) Exploring Law’s Empire: 
The Jurisprudence of Ronald Dworkin (Oxford: Oxford University Press, 2006), pp. 225-264. 
83 Ibid, 923. 
84 M. Kumm, “The Cosmopolitan Turn in Constitutionalism: On the Relationship between Constitutionalism in 
and beyond the State” in J.L. Dunoff & J.P. Trachtman (eds.) Ruling the World? Constitutionalism, International 
Law and Global Governance (Cambridge: Cambridge University Press, 2009), p.263. 
85 H. Patrick Glenn, The Cosmopolitan State (Oxford: Oxford University Press, 2013), p. 10. 
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ideational history of the state; they understand the state as bounded by a citizenship (nation-

state) or territory (territorial state).86 For him, accounts of the state that zoom in on its 

national and territorial nature ignore its deeper cosmopolitan credentials, especially in what 

he points to in common laws, constitutionalism and institutional cosmopolitanism.87 However 

persuasive one finds this plea for the cosmopolitan pedigree of the state, Glenn’s treatment 

of the territorial and national aspects of the state acknowledge how entrenched those ideas 

are in the foreground of classical thinking. They are “blips” that are not easily dismissed, even 

if one argues that territory and nation tend to obscure the wider cosmopolitan picture. 

 

In like manner, Preuss argues that the notion of state territory is a hangover, a lingering 

consequence, from absolutism citing early accounts of sovereignty like cuius regio, eius religio 

which had an expressly territorial nature and affirmed legal authority within the territory 

without any basis in the legitimacy of the ruler or the legitimacy of the content of the laws.88 

Territory therefore jars with popular sovereignty found in modern state constitutionalism; 

the sovereignty will of the citizenry as “We the People” should therefore be understood as 

having primacy over the older idea of territorial sovereignty. In this way, the link between 

territory and sovereignty is weakened. For Preuss territory retains its significance in this 

popular sovereign phase as “a container which defines the boundaries of who belongs to the 

multitude and hence who qualifies as belonging to the people”89 at the constitutional 

moment when the individuals in a territory “transform themselves into the corporate entity 

of the people”90. Preuss contends that the shift from territorial to popular sovereignty 

prepares the way for a third, cosmopolitan historical conception of sovereignty without 

territory: collective self-rule through the interaction with other communities to share power 

with them on a global scale.91 For Preuss such communities nonetheless are comprised of a 

“multitude whose members are demarcated against the outside world”92 this, he maintains 

is through the reflexive establishment of political institutions aiming at common welfare and 

                                                      
86 Ibid, p. 8. 
87 Ibid, p. 204. 
88 U. K. Preuss, “Disconnecting Constitutions from Statehood: Is Global Constitutionalism a Viable Concept?” P. 
Dobner & M. Loughlin (eds) The Twilight of Constitutionalism? (Oxford: Oxford University Press, 2010), p. 27. 
89 Ibid, p.36. 
90 Ibid, p.42. 
91 Ibid, p. 43 
92 Ibid.  
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security. Preuss admits that this has been, as a contingent fact, achieved “most effectively 

and efficiently by states”93. Hence, even in his cosmopolitan account of constitutionalism, 

territory as a container therefore remains an important part of the formation of entities that 

exercise collective self-rule.  In summary. then, for Preuss both territory and citizenship retain 

significance as boundaries for states, though he sees the former as not having any necessary 

connection with constitutionalism or sovereignty in such a way that they can be meaningfully 

extended beyond that state context. 

 

Equally, Kumm’s normative approach to constituent power does not plead for the jettisoning 

of the people of a state (qua “We the People”) as part of constituent power but rather seeks 

to set it up, firstly, as coequal with the constitutive power of the international community 

and, secondly, circumscribed by “the idea of a community of free and equal persons governing 

itself through the medium of law as part of an international community”94. Here, constituent 

power is not “sociological ballast” but part of foundational normative idea of 

constitutionalism, albeit nourished by those ideas of coequality and circumscription. Kumm’s 

people nonetheless has boundaries: not as existing concrete facts that come before legality 

but as the product of a normative idea of constitutionalism.95 His reading of the American civil 

war and the Adenauer’s decline of Stalin’s offer of German reunification, because of its 

incompatibility with the Grundgesetz, are illustrative of boundaries produced by the 

imperative of preserving constitutionalisms rather than by the will of a proto-legal (in this 

case, German) national unity.96 That is, both secession of the Southern States and German 

reunification on Soviet terms were to be resisted not because they thwarted some true 

national will but because they failed to give expression to constituent power of the German 

or American people as circumscribed by cosmopolitan constitutionalism.  

 

The above discussion has been to demonstrate that whether we conceive the state as a social 

group or authority-based it is an entity that has boundaries which consist of its territory and 

citizenry. Such boundaries are found even in cosmopolitan accounts of that state, from Glenn, 

                                                      
93 Ibid. 
94 M. Kumm, “Constituent Power, Cosmopolitanism and Post-positivist Law” (2016) 14(3) International Journal 
of Constitutional Law 697, 698. 
95 M. Kumm, op.cit .n 82, 51.  
96 Ibid, 52. 
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Preuss and Kumm, albeit that in those accounts the function of those boundaries, of 

delimiting a social group or the extent of sovereign authority, is subsumed within a bedrock 

normative idea of cosmopolitan constitutionalism. 

 

2. Boundaries of the State Polity in Judicial Practice 
 

It was argued above that the theory of the state has developed both as a social group based 

account and as an authority based account. These approaches are reflected, too, even in 

cosmopolitan accounts of that state. I argued that we should follow Barber and Lindahl in 

synthesising the social group and authority based accounts of the state without it being 

necessary to make a choice between them. In this section, I want to continue our survey of 

which ideas constitute the boundaries of the state by turning our attention to the 

understanding of state boundaries in the practice of Member State courts when faced with 

drawing limits on the reach of Union law.  

 

The most prominent example of giving judicial expression to boundaries as protecting some 

constitutional meaning of course comes from Germany. In the Lisbona Urteil the 

Bundeverfassungsgericht explicitly has reliance upon Jellinek’s Drei-Elemente-Lehre analysis 

of the state being composed of a Staatsgebiet (state territory), a Staatsgewalt (state 

authority) and, it is to be emphasised here, a Staatsvolk (a state people) as a standard against 

which to assess the compatibility of the Lisbon Treaty with German statehood. 97  The 

constitutional court’s understanding of Staatsvolk corresponds with national citizenship 

determined by the “will” of the Member State.98 Such an authority-based account is also 

found in jurisprudence of French and Danish Constitutional Courts99 examining the Treaty of 

Amsterdam and the Constitutional Treaty respectively to guarantee that neither instrument 

                                                      
97 BVerfG, Judgment of the Second Senate of 30 June 2009 - 2 BvE 2/08, pargraph 344: “Territory-related state 
authority (see Jellinek, Allgemeine Staatslehre , 3rd ed. 1921, p. 394) continues to exist unchanged under the 
changed conditions of cross-border mobility.”  
98 Bundesverfassungsgericht, Order of 30 June 2009 - 2 BvE 2/08, paragraph 350: “Even after the elaboration 
of the rights of the citizens of the Union, the German state people retains its existence as long as the 
citizenship of the Union does not replace the citizenships of the Member States or is superimposed on it.” 
99 C.C., No. 2005-505 DC, 19 November 2004, Traité établissant une Constitution pour l’Europe, JORF , 24 
November 2004, p.19885; UfR 1998, p.1998. 
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meant that France and Denmark were eclipsed “as States” by an incipient European federal 

statehood in a zero-sum-game.  

 

Yet another example of the constitutional significance of boundaries as demarcating both a 

social group and the state’s authority is  found in the jurisprudence of  the United Kingdom 

Laws LJ has held in G1100obiter dicta that “the conditions on which national citizenship is 

conferred, withheld or revoked are integral to the identity of the nation State. They touch 

upon the constitution; for they identify the constitution’s participants”.  So much so that the 

exercise of jurisdiction by the Court of Justice in this field, as seems to be the implication in 

Rottmann101, raises the question of whether the European Communities Act 1972 had 

conferred such powers on the European Union. The recognition that the scope of Union law 

encompasses the field of the conferral of nationality represents a European measure that is 

“repugnant to a fundamental or constitutional right guaranteed by the law of England” so 

that a question arises as to whether “the general words of the ECA were sufficient to 

incorporate the measure and give it overriding effect in domestic law”.102 In this sense, 

Member State nationality is acknowledged as infringing a “fundamental or constitutional 

right” by interfering with the identification of the “constitution’s participants”. These juridical 

concepts of the state  does not refer to some catalogue of “necessary state functions”103, core 

state functions or a substantive notion of independence, but  draw a kind of line around the 

power of the state because they are affirmed as significant for the existence of the state both 

as a social group and as an authority. By contrast, the Bundesverfassungsgericht’s method of 

arriving at a list of vital state powers has rightly be described as a mere negative reading of 

the Treaties104 and a post hoc rationalisation based on the specific contours and subject 

matters of the passerelle clauses in the Lisbon Treaty.105 Boundaries are more minimal than 

the substantive fields of criminal law; war and peace; public expenditures and taxation; 

                                                      
100 R (G1) v. Secretary of State for the Home Department [2012] EWCA Civ 867,  paragraph 43. 
101 Case C-135/08, Janko Rottman v. Freistaat Bayern, ECLI:EU:C:2010:104, paragraph 48.  
102 R. v. Sutherland City Council ex parte Thoburn [2002] EWHC 195 Admin per Laws LJ, paragraph 69.  
103 The effort in 19th century German constitutional theory to formula a definitive list and core functions of the 
state is referred to as a the Staatsaufgabenlehre.  
104 D. Halberstam & C.Möllers, “The German Constitutional Court says “Ja zu Deutschland” (2009) 10 German 
Law Journal 1241, 1251. 
105 Ibid, 1250. 
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welfare; and culture and religion enumerated by the Bundesverfassungsgericht but relate to 

features that are signifiers of the sovereignty as both constituted and constituting power.  

 

Overall, these judicial expressions of the boundaries as sovereignty claims are about more 

than protecting the exercise of functions in particular substantive domains like taxation or 

war and peace. They draw on the symbolic function of boundaries of the state in respect of 

the people and territory as indicating both a sphere in respect of which the state issues 

commands, and which stands for the source of that authority to issue commands as a social 

group. In this regard, the judicial practice aligns with the constitutional theories above: the 

state equates both to the “constitutional participants” of Laws LJ and the authority indicated 

by the Drei-Elemente-Lehre to which the Bundesverfassungsgericht makes reference. 

 

3.  Conclusion: Towards a Definition of the Boundaries of the State Polity as 
Sovereignty Claims  
 
What follows from the above is that the boundaries of territory and citizenship are 

sovereignty claims: they are affirmed as signifiers of sovereignty and have significance as 

constituting or constituted power from the intellectual parameters of the state. This has been 

found in positivist and post-positivist cosmopolitan constitutional theories and in judicial 

practice. But all this is efficiently summed up by a metaphor: Chris Bickerton has usefully 

borrowed Machiavelli’s portrait of the Prince as a centaur106 -half-human, half-animal- to 

capture these two important elements of the state, “with the human element corresponding 

to the need for consent and the bestial element to the exercise of violence”.107  One might 

put this another way, to match Barber’s terms we have used here: the human side represents 

the (Aristotelian) social group account of the state and the animal side signifies those 

(Weberian) accounts based on authority (or, equally, for Lindahl the Schumittian and 

                                                      
106 N. Machiavelli, The Prince (Cambridge: Cambridge University Press, 1988), p. 61: "You should know, then, 
that there are two ways of contending: one by using laws, the other, force. The first is appropriate for men, the 
second for animals; but because the former is often ineffective, one must have recourse to the latter. 
Therefore, a ruler must know well how to imitate beasts as well as employing properly human means. This 
policy was taught allegorically by ancient writers: they tell how Achilles and many other ancient rulers were 
entrusted to Chiron, the centaur, to be raised carefully by him. Having a mentor who was half-beast and half-
man signifies that a ruler needs to use both natures, and that one without the other is not effective". 
107 C. Bickerton, European Integration: From Nation-States to Member States (Oxford: Oxford University Press, 
2012), p. 58. 
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Kelsenian theories respectively).108  This image of the centaur is also therefore proposed here 

as serving as a useful short-hand for the concept of the state followed in this thesis that points 

us towards its boundaries and their constitutional meaning.  

 
It has been argued furthermore that we find elements of both accounts of the state not only 

in constitutional theory, including cosmopolitan analyses, but also in the invocation of the 

state concept by Member State courts. The upshot of the foregoing is that territory and 

citizenship can be said to be constituted as sovereignty claims. That is, those elements have 

constitutional meaning as designating a social group and the extent of authority from the 

viewpoint of the Member State.  

 

IV.  Case Selection 
 
The purpose of this section is to argue that the four cases examined in this thesis are examples 

of boundaries corresponding with the definition of the concept established in the preceding 

Section III. A. 3 above. The cases examined in this thesis (the overseas territories, the 

deprivation of nationality, loss of effective control and state succession) all relate to an aspect 

of the state’s power to determine its own jurisdiction. I argued above that both the concept 

of the state as a social group and the state as authority (summed up in the image of the 

centaur) posit the boundaries of the polity as important because they respectively delineate 

the source of the authority of the constitution and its sphere of application.  

 

In this sense, the authority-based and social group-based accounts of the state produce in 

turn two conceptions of what the boundaries of the state polity, in terms of its people and 

territory, signify in constitutional terms. According to the authority account, favoured by 

Weber and Green, the state polity is defined by the people and territory in respect of which 

the state successfully makes claims of authority.109 By contrast, if the Aristotelian notion of 

the state as a social group is to be preferred, the state consists of those “who are identified 

as members of the group by a rule of the group” and “whose rights and obligations are altered 

by virtue of their identification by this rule”.110 

                                                      
108 N. Barber, op.cit. n 67.  
109 L. Green, The Authority of the State (Oxford: Oxford University Press, 1984) pp.91-94; M. Weber, op.cit. n 
66. 
110 N. W. Barber, op.cit. n 67, p.26.  
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More specifically, pursuant to both accounts, which are taken to be constitutive of the social 

object of the state, the four selected cases in this thesis represent examples of alterations of 

boundaries of the Member State. Of those four cases selected in this thesis, state succession 

and the deprivation of citizenship are the clearest examples of circumstances that involve a 

change in a boundary of the Member State polity. As such, state succession by definition 

entails the alternation of territory, and accompanying changes in nationality, at least for 

individuals with appropriate legal connections111 to the successor state and none to the 

predecessor state. The deprivation of Member State nationality equally presents a clear 

example of a change in the boundary of the Member State polity, in so far as where an 

individual loses nationality they cease to be part of the social group of the state and subject 

to its authority. 

 

The overseas and the loss of effective control represent less straight-forward examples of 

cases of the boundaries of the state and therefore warrant further explanation. To be sure, 

both cases involve atypical territories but those territories are (strongly) affirmed by the 

relevant national and public international legal doctrines to be inside the outer limits of the 

state boundaries. Nonetheless, in both cases, the territories at issue are distinguished by law 

or fact from ordinary (in so far as that can be defined qua metropolitan or effective controlled) 

parts of the territory. In the case of loss of effective control, a factual boundary is created by 

the absence of the government of the state to make good on its claims of legal authority. 

Added to this, the duty of non-recognition proscribes certain legal and factual dealings in that 

territory.112 Together the impossibility of the execution of legal commands and proscription 

of dealings in the territory not in the effective control of the lawful government, create a state 

boundary. This is a boundary that is subject to exceptions and is constructed in the light of a 

range of national, international and Union policy objectives, but a boundary nonetheless in 

the terms of Section III.A.3 above. 

 

                                                      
111 See V. Mikulka, Second Report on State succession and its impact on the nationality of natural and legal 
persons, (1996) Vol. II(1) Yearbook of the International Law Commission, A/CN.4/474. 
112 Y. Ronen, Transition from Illegal Regimes under International Law (Oxford: Oxford University Press, 2011), 
pp. 78- 80.  
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Likewise, the overseas territories in Malcolm Shaw’s terms “pierce the veil”113 of domestic 

jurisdiction, since the people of those territories possess the right to self-determination, 

which gives them an autonomous status in international law and a latent right to pursue 

separate formal sovereignty. As a result of the right of self-determination, the territory of an 

overseas territory is both the territory of the metropolitan state and of its inhabitants as 

holders of a right to self-determination. In that sense then, in so far as the citizens of the 

overseas have an ambiguous membership of the social group of the state and as subjects of 

its authority, the overseas in Union law addresses a boundary in the terms of Section III.A.3 

above. It is a self-determination boundary which joins the formal and factual boundaries 

identified above. 

 

In particular, it is important to note that the selection of formal citizenship as a status of legal 

membership does not mean to cast doubt on the importance of practical access to the rights 

and benefits of that citizenship.114 Formal citizens can, of course, lack access to the benefits 

of membership of the polity in practice. Conversely, in many instances, non-nationals are legal 

beneficiaries of rights that are classically associated with citizenship, most notably including 

the franchise.115 Such practical access defines an important boundary of the polity. Equally, 

this selection does not intend to argue that the only citizenship is state citizenship. Indeed, 

there is a rich literature on Articles 20(2)(b) and 22 TFEU.116 This demonstrates that electoral 

rights designate significant boundaries of a democratic polity. It is likewise convincingly 

argued that extension of the suffrage, through the principles set out in the ECtHR’s Hirst117, 

has the power to enhance popular sovereignty, although the Strasbourg jurisprudence is 

                                                      
113 M. Shaw, Title to Territory in Africa: International Legal Issues (Oxford: Oxford University Press, 1986), 
pp.172-173. 
114 J. Shaw, “The Problem of Membership in European Union Citizenship” in Z. Bánkowski & J. Scott (eds.) The 
European Union and Its Order: The Legal Theory of European Integration (Oxford: Blackwell Publishing, 2000), 
p.65, 88. 
115 The clearest example of this is Article 22 TFEU but see “Qualifying Commonwealth Citizens” in Section 
4(1)(c), Representation of the People Act 2000.  
116 J. Shaw, The Transformation of Citizenship in the European Union: Electoral Rights and the Restructuring of 
the Political Space (Cambridge: Cambridge University Press, 2007). The fact of the ability to "cut the cake" of 
citizenship rights in various ways, J. Shaw, ibid,  p. 19 in a way serves to demonstrate that citizenship has 
constitutional significance not because it actually corresponds to particular rights are attributed (since those 
are enjoyed by non-nationals too) but because its symbolic value to the state as a social group and authority.  
117 Hirst v United Kingdom (No 2) [2005] ECHR 681. 
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typically characterised as constraint on sovereignty.118 Nonetheless, whether citizenship is 

ineffective or whether it contains rights that are enjoyed by non-nationals those cases can be 

distinguished from those selected in this thesis. The selected cases namely raise constitutional 

questions linked to the significance of those boundaries for the state whether it is conceived 

as a social group or authority based, as set out, in Section III.A above. This does not mean to 

suggest that the alternative questions identified in this paragraph are without constitutional 

meaning, but simply that the selected cases better correspond here with the specific defined 

notion of the constitutional significance of boundaries established in Section III.A qua 

sovereignty claims. 

 

In summary then, it follows that the selected cases of the overseas territories, the deprivation 

of nationality, loss of effective control and state succession represent a non-exhaustive 

category of cases that raise changes in the boundaries of the state. However, those formal, 

factual and self-determination questions best correspond with the constitutional significance 

of the boundaries of the state set out in Section III.A, as sovereignty claims.  

 

V.  Frames  
 

A. The Frames of Sovereign Boundaries  
 

So far we have seen that a late sovereignty approach in principle offers a way of 

understanding the narratives that the Member States have built up about citizenship and 

territorial boundaries within the confines of each state's institutional grid. Following on from 

this, we have also explored how this social insight can help us identify which elements can be 

described as boundaries of the state i.e. as sovereignty claims regarding constituent and 

constituted power summed up by Machiavelli’s centaur. It was found that citizens and 

territory constitute the boundaries of the state, most importantly, because they are conceived 

as such by social actors. The people and territory are not ontological features of the state but 

exist only insofar as they are attributed with effective and plausible significance by state 

actors themselves. Accordingly, the thesis does not adopt itself a particular conceptual 

                                                      
118 S. Benhabib, “The New Sovereigntism and Transnational Law: Legal Utopianism, Democratic Scepticism and 
Statist Realism” (2016) 5(1) Global Constitutionalism 109. 
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understanding of the state but attempts to reckon with the persistent practice of Member 

States in this field based on the above jurisprudence and theory. In this section, another 

consequence of approaching the boundaries of citizenship and territory as social artefacts is 

set out: the possibility of wider explanatory and normative frameworks, called sovereignty 

frames, which go beyond the social practice constituted by the boundaries as defined from 

the viewpoint of the Member State. This possibility is to be contrasted with an approach that 

views the boundaries as natural objects. Following that latter understanding the boundaries 

are not only constituted by the interpretations of state actors but are also comprehensively 

explained and justified by that state-centred perspective.  

 

The thesis proposes to examine three such explanatory and normative theories of sovereignty 

in a Union of plurality:  the foundational, jurisdictional and structural frames. These categories 

serve simply to give some shape to ideas that are appealed to in order to manage and justify 

claims when there is an overlap of legal authority in the European Union. They should not be 

understood too rigidly, deductive, or  to exhaust all possible explanations of how territorially 

non-exclusive polities overlap. But they nonetheless help to separate out the distinct debates 

sometimes raised about each of the boundaries. To make clear the non-exhaustiveness of the 

frames here, while this thesis talks about “the what, who and how of late sovereign 

argument”, other normative and explanatory readings of sovereignty can easily be imagined.  

By contrast, like late sovereignty itself119, the frames explored in this thesis are in one way or 

another all theories that try to make sense of sovereign overlap from the perspective of 

constitutional pluralism. More specifically, the jurisdictional and the foundational frames are 

derived from Jaklic’s categorisation of the discourses of “institutional pluralism”120 

(jurisdictional frame) and “epistemic” and “substantive” pluralism121 (foundational frame). 

The structural frame on the other hand is concerned with “the structure of European law”122 

derived from Schütze’s analysis of the transition from “dual” to “cooperative” federalism in 

European law.123 While Schütze's theory does not derive from constitutional pluralism stricto 

                                                      
119 N. Walker, op.cit. n 1, p. 25; the same point is made in Section II. B above.  
120 K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), pp. 126-157. 
121 Ibid, pp. 32-68 (“epistemic pluralism”) and pp. 69-99 (“substantive pluralism”). 
122 See the title of R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law 
(Oxford University Press, 2009).  
123 Ibid. 
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sensu  it is found to have certain similarities. Separating the frames into three provides us 

with a kind of “decoding device”124 that can help us to connect arguments across the different 

cases as concerned with broadly similar sets of questions. In this connection, the foundational 

frame considers the “what” of late sovereign contestation (arguments about the substance 

of the principles to respect at moments of constitutional disagreement), the jurisdictional 

frame considers the “who” (arguments about which authority should decide in constitutional 

disagreements) and the structural frames examines the “how” (arguments about how to 

divide power between the Union and the Member States which is often the subject of 

constitutional disagreement). In the following section we look at each of these frames in turn 

to define their broad features.  

 

B. The Foundational Frame  
 
The foundational frame relates to the principles which should guide the Union and the 

Member States, as different sites of constitutional authority, in the European Union when 

confronted by the incommensurability of constitutional claims. It is the “what” frame since it 

groups together a series of arguments that concern what the principles consist of, in terms of 

a duty of mutual respect or a specific set of values.   In the classic domestic setting of the 

constitution in the nation-state, it was possible to resolve disputes relating to the contours of 

the polity by reference to a single national constitutional framework and source of authority. 

It was equally possible to distinguish international law and domestic law simply by field of 

application. By contrast, the diversity and overlap of constitutional claims and sources of 

authority in the EU, raise the question of how both abstract and material differences of 

interpretation issuing from the Union and the Member State are to be understood and 

accommodated. The chief analytical and normative effort to make sense of this legal 

landscape in the European Union is constitutional pluralism. Constitutional pluralism is far 

from a uniform discipline. In fact, demarcating it and taxonomising various scholarly 

contributions claiming to form part of the branch has been is the fruit of several major 

academic endeavours. Accepting its autonomy and existence as a branch of legal theory, let 

us leave aside for the moment the outstanding boundary disputes regarding what deserves 

                                                      
124 K. Jaklic, op.cit.n 12, p. 6. 
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to be described as “constitutional”, “pluralism”125 and, indeed, “constitutional pluralism”126. 

Such disputes are integral to an approach whose adherents often detect creeping monism in 

each other’s contributions. By contrast, the endeavour of mapping constitutional pluralism, 

in both its analytical and normative aspects, provides a good framework for understanding 

contestation regarding the boundaries of the Member State. A dispute regarding the 

exclusion or inclusion of a given territory/person(s) is constituted by differing Union and 

Member State notions of ultimate constitutional authority, guiding principles and forms of 

legitimation. One part of the mapping exercise in this regard has to do with the foundation127 

of the dispute; it requires us to look beyond the respective, parallel, internal constitutional 

accounts of the Member State and the Union to discover what (if any) common framework 

exists between them. To illustrate more clearly the foundational question, and what 

disagreement about it might entail, at this stage it is useful to introduce the distinction 

between “institutional” and systemic” pluralism.128   Although, there is talk of “soft” or “hard” 

“weak” or “strong”129, “moderate” or “radical”, “thin” or “thick”130 pluralism, these are 

differences of degree apply in practice and are without prejudice to the principal difference 

in kind: “institutional” vs. “systemic”. In short, “systemic” pluralism describes a structure in 

which there are, firstly, two or more units making internally valid constitutional claims to 

ultimate authority and, secondly, these units do not derive their respective claims from a 

common legal source. It is easy to imagine how this analytical framework applies to the EU. 

On the one hand, in the Member State legal order, national constitutions are asserted as the 

source of ultimate authority, including as the source of Union law obligations. From the point 

                                                      
125 N. Krisch, “Constitutionalism and pluralism: A reply to Alec Stone Sweet” ” (2013) 11 International Journal 
of Constitutional Law 501. 
126 A. Stone-Sweet, “The structure of constitutional pluralism: Review of Nico Krisch, Beyond Constitutionalism: 
The Pluralist Structure of Post-National Law” (2013) 11 International Journal of Constitutional Law 491, 493. 
Stone-Sweet rejects Krisch’s submission the pluralism and constitutionalism are antithetical because 
constitutionalism is not inherently monoistic or hierarchical.  
127 N. Krisch, Beyond Constituionalism: The Pluralist Structure of Postnational Law (Oxford University Press, 
2010), p.71. Although this aspect is described as “foundational”  for Krisch describes pluralism of this kind as 
being “on the same (structural) level as constitutionalism and may therefore provide a true alternative”. In 
order to avoid confusion with the structural frame, “foundational” is used here. 
128 This distinction is borrowed from: N. Krisch, ibid; D. Halberstam, “Systems Pluralism and Institutional 
Pluralism in Constitutional Law: National, Supranational and Global Governance” in M. Avbelj & J. Komárek 
(eds.) Constitutional Pluralism in the European Union and Beyond (Oxford: Hart Publishing, 2012), p.67. 
129 J. Griffiths, “What is Legal Pluralism?” Journal of Legal Pluralism 24 (1986) 1-55, 5-8. 
130 K. Jaklic, op.cit. n 12, p. 40; See generally, R. Michaels, “Global Legal Pluralism” (2009) 5 Annual Review of 
Law and Social Science 243. 
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of view of the Union legal order, on the other hand, the Treaties are regarded as the ultimate 

source of Union law and national constitutions are hierarchically subordinate to them. 

 

Institutional pluralism, by contrast, is characterised by a common legal framework of 

reference shared by distinct constitutional units each positing conflicting interpretations of 

that framework which cannot be resolved hierarchically. Halberstam’s reading of the U.S. 

Constitution’s accommodation of departmentalism, pursuant to which the Congress, 

President and Supreme Court all assert the right to be the ultimate arbiter of constitutionality, 

is a prime example of such pluralism within a single order.131  Systemic and institutional 

pluralisms are therefore distinguished by the presence or absence of this shared ultimate 

source of authority which furnishes the tools to resolve the conflict, while maintaining 

deliberate ambiguity as to which institution enjoys hierarchical superiority.  

 

Whether the pluralism concerns conflicting interpretations of a common source or whether 

pluralism is the clash of two or more internally valid constitutional claims, the specific 

question arises of what should guide each legal order when faced with incommensurable 

difference. The foundational frame considers that aspect of constitutional pluralism: given 

the absence of an agreement on final authority, which principles should guide legal orders 

when they engage in constitutional disagreement about that question. All scholars that put 

forward a theory of constitutional pluralism deal with this question. These could be arranged 

on a spectrum from thin to thicker accounts, that is from more general to a more specific set 

of values. In that order, starting from the thinnest account of the principles moving to the 

thicker we have Teubner132, Walker133, Delmas-Marty134, Krisch135, Halberstam136, Maduro137, 

                                                      
131 D. Halberstam, “Constitutional Heterarchy: The Centrality of Conflict in the European Union and the United 
States” in J. L. Dunoff & J. P. Trachtman (eds.) Ruling the World? Constitutionalism, International Law, and 
Global Governance (Cambridge: Cambridge University Press, 2009), p.326. 
132 G. Teubner, “Global Bukowina: Legal Pluralism in the World Society” in G. Teubner (ed.) Global Law Without 
a State (Dartmouth: Aldershot, 1997), pp. 3–28. 
133. N. Walker, “The Idea of Constitutional Pluralism” (2002) 65(3) Modern Law Review 317, 322. 
134 M. Delmas-Marty, Ordering Pluralism: A Conceptual Framework for Understanding the Transnational Legal 
World (Oxford: Hart Publishing, 2009), pp. 149–165.  
135 N. Krisch, op.cit. n 128. 
136 D. Halberstam, op.cit. n 131. 
137 M Poiares Maduro, “Contrapunctual Law: Europe's Constitutional Pluralism in Action” in N. Walker (ed), 
op.cit. n 1, p. 1. 
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Kumm138 and Weiler.139 But such a granular spectrum would be unusable in the context of 

this thesis. Instead, it is proposed to restrict ourselves to the understanding that some 

foundational frames propose to appeal to a specific set of constitutional values and are thick; 

others, by contrast, appeal only to a general duty to reason with other constitutional orders 

and are thin. In the examination of the foundational frame, Walker and Weiler, emerge as 

advocates of a thin and thick pluralism respectively. They offer a good selection of advocates 

because, firstly, their constitutional pluralisms were developed principally to explain legal 

reality in the European Union, secondly, they have engaged directly with boundary questions, 

and, thirdly, they come from opposite ends of the spectrum on the question addressed by the 

foundational frame. 

 

From the above, it emerges that the foundational frame relates to the principles which should 

guide the Union and the Member States as different sites of constitutional authority in the 

European Union when confronted by the incommensurability of constitutional claims. In the 

analysis that follows those principles will be identified as offering a “thinner” or “thicker” 

version of the “what” late sovereignty contestation is about.     

 
 

C. The Jurisdictional Frame 
 

1. Redirecting “Who” Decides  
 
The jurisdictional frame refers to a group of arguments that surround the question of 

“who”140 has the independent authority to determine the scope of action of the Member 

States or Union in territorial and personal terms.141 “Who” refers to whether it is the Member 

States, the individual Member State, or the Union to decide. It equates to the familiar issue 

of Kompetenz-Kompetenz. How does this relate to the boundaries of the Member State 

                                                      
138 M. Kumm, op.cit. n 10. 
139 J.H.H. Weiler, “Prologue: global and pluralist constitutionalism- some doubts” in G. de Búrca & J.H.H. Weiler 
(eds.) The Worlds of European Constitutionalism (Cambridge University Press, 2011), pp.12-14.  Weiler 
distinguishes his views from constitutional pluralism but Jaklic makes the case for them nonetheless being part 
of the same project: K Jaklic, op.cit. n 12. 
140 For the language of ‘who’ and ‘institutional discourse’ from which the jurisdictional frame is adapted see: 
 K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), p.126. 
141 For this framing see: M. Maduro, “How Constitutional Can the European Union Be? The Tension between 
Intergovernamentalism and Constitutionalism in the European Union” New York University Jean Monnet 
Working Paper No. 5/04, March 2010, p.26. 
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polity? The jurisdictional frame set out here proposes to extend the designation of 

Kompetenz-Kompetenz and its analytical tools from functional or subject-matter focus to a 

jurisdictional focus. For good reason, scholarly attention has focused on competence as 

defined by substantive subject matters (‘the internal market’, etc.) and functions rather than 

the scope of personal or territorial jurisdiction. But a dilemma between sectoral competences 

and the power to determine the spatial and personal boundaries is false. Territory and 

citizenship should not be excluded from questions of Kompetenz-Kompetenz because 

boundaries are functions and subject-matters too.  

 

To make out the claim that a Kompetenz-Kompetenz analysis can be extended to the 

boundaries of the state, it is necessary to show that the territorial and personal jurisdiction 

are competences. In this specific regard, Tierney argues that the issues of the final authority 

on constitutionality and the final authority to rule on the territorial scope of the constitution 

coincide when the Spanish Constitutional and Canadian Supreme Court have tried to place 

legal limits on secession.142 Such a conclusion is also supported by theorisations of the 

territory. There are three principle approaches to state territory. Firstly, Eigenthumstheorie, 

also known as object theory or property. Secondly, Eigenschaftstheorie143, emerges from 

Hegel’s organic theory of the state. It conceives territory and populations as constitutive of 

the personality of the state, not as its possessions. Thirdly, Kompetenztheorie, views territory 

as “nothing but the space where a statist legal order is valid”144 and is a Kelsenian-type 

attempt to demystify the state by converting into a legal order.  Kompetenztheorie has 

attracted most support and best corresponds with state practice in international law.145 

 

Before developing this thought any further, it is important to deal with the limitation of the 

straight question of “who decides”. Who has the authority to decide is a proxy for the 

authentic pedigree of the Union legal order (as a constitutional order or international 

organisation). It can never be definitively answered beyond adopting one of the internal views 

                                                      
142 S. Tierney, Constitutional Law and National Pluralism (Oxford: Oxford University Press, 2005), pp. 281-282.  
143 Fricker, Vom Gebiet under Gebiethoheit (1867); Jellinek, Allegemeine Staatslehre (1907). 
144 A. Torres Camprubí, Statehood Under Water: Challenges of Sea-Level Rise to the Continuity of Pacific Island 
States (Boston: Brill Nijhoff, 2016), p.28. 
145 E. Milano, Unlawful Territorial Situations in International Law: Reconciling Effectiveness, Legality, and 
Legitimacy (Leiden: Martinus Nijhoff Publishers, 2006), p.68. 
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of the different academic legal disciplines and sites.146 It is submitted that it would be a 

fruitless to answer this unmediated question, either in favour of the Union or the Member 

States, by merely presenting one of those internal view rather than another. Instead of trying 

to locate a categorical answer to the who question in either the CJEU or the Member States’ 

legislative or judicial organs, what can furnish us with the jurisdictional frame that advances 

our understanding of polity boundaries is how the question of “who decides” is redirected 

into an appeal to meta-constitutional principles.147 This is how jurisdictional frames are 

defined throughout the thesis. 

 

Having set out the basic shape of the jurisdictional frame, in the following subsections we 

explore whether “who decides” is an active question regarding the boundaries (Subsection 2) 

and various means of redirecting the issue (Subsection 3).  

 

2. Venues for Contestation about “Who Decides” 
 
Before considering how the “who” question might be redirected, an indication of the actual 

possibility of conflict on the primary issue seems warranted. Bluntly, the need to redirect the 

question of “who decides” is obviated if there are no actual or conceivable debates on the 

issue. When it comes to the boundaries, it is easy to imagine this objection: from a legislative 

standpoint, the Member States decide on the personal and territorial extent of the Union. 

The boundaries of the Union are established by collective Treaty making power or simply 

derive from the citizenship and territory of the Member States. One can think immediately of 

Articles 48 and 49 TEU with their double unanimity requirements. Article 50 TEU, too, 

provides for an individual Kompetenz-Kompetenz to notify withdrawal. It is submitted that 

this state-derivative aspect of the boundaries does not however exhaust the question of “who 

decides”. The argument here sustains that the interpretative autonomy of the CJEU and 

                                                      
146 N. Walker, op.cit. n 133, 322. 
147 M. Kumm, “Who is the Final Arbiter of Constitutionality in Europe? Three Conceptions of the Relationship 
between the German Federal Constitutional Court and the European Court of Justice” (1999) 36 Common 
Market Law Review 351, 384. Meta-constitutional is defined as a secondary external viewpoint of 
constitutional sites on the ideas that make up the claims of any particular site. For more on the term, see: N. 
Walker, "Flexibility within a Metaconstitutional Frame: Reflections on the Future of Legal Authority in Europe" 
in G. de Burca and J. Scott (eds.) Constitutional Change in the EU: Between Uniformity and Flexibility (Oxford: 
Hart Publishing, 2000), p.9.  
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territorial passerelle clauses constitute types of Union Kompetenz-Kompetenz. While 

bounded by the textual limitations of the Treaties, these powers of ultimate authority 

nonetheless demonstrate the potential to collide with Member State narratives and provide 

actual and potential examples of conflict on the question of “who decides” on the boundaries 

of the Union. It will be shown here by identifying venues of contestation that there is indeed 

therefore a “who” question to be redirected. 

 

These venues of contestation are grounded principally in the relativisation of legislative 

Kompetenz-Kompetenz. The power to decide who decides is, of course, not monolithic but 

forks into legislative Kompetenz-Kompetenz and judicial Kompetenz-Kompetenz. In the EU 

context, judicial Kompetenz-Kompetenz has always had primacy; the major actors in disputes 

about ultimate authority have been the several judiciaries of the Member States and Union. 

Internationalists posit legislative and judicial Kompetenz-Kompetenz must always be aligned; 

a legal order, like the Union, that does not have legislative Kompetenz-Kompetenz, because it 

is sectorally and functionally limited, can never pretend to have judicial institutions that have 

interpretative autonomy to rule on the limits on law-making.148 In sum, the refutation of the 

idea of the necessary co-dependency of these aspects makes it possible to conceive of a polity 

with interpretive autonomy but without legislative authority to allocate powers.  

 

Applying this to the Union, suffice to note that it is not an “open-ended jurisdictional 

authority”149 but a polity that is textually limited to particular subject-matters and functions 

by its constituent Treaties, in particular the principle of conferral. Likewise, even without 

complicating the matter with the issue of interpretative autonomy, the ordinary revision 

procedure in Article 48(2)-(5) TEU offers no proof of the legislative Kompetenz-Kompetenz of 

each individual Member State. At most, one can say that there is a collective Kompetenz-

                                                      
148 A. Pellet, “Les Fondements Juridiques Internationaux du Droit Communautaire” (1994) Vol. V, Book 2,  
Collected Courses of the Academy of European Law, p.211; T. Schilling, “The Autonomy of the Community Legal 
Order: An Analysis of Possible Foundations” (1996) 17 Harvard International Law Journal 389; J.H.H.Weiler, 
The Constitution of Europe ‘Do The New Clothes Have an Emperor’ and Other Essays on European Integration 
(Cambridge: Cambridge University Press, 1999); T. Schilling, “Rejoinder: The Autonomy of the Community 
Legal Order” (1996) Harvard Jean Monnet Working Paper Series. 
149 N. Walker, op.cit.n 133., 349. 
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Kompetenz in the ensemble of all the Member States.150 Of course, the Union makes no claims 

to legislative competence over its territorial extent. Indeed, the Union can only be said to 

possess a territory on very qualified terms.151 Equally, the Union does not have legislative 

competence to regulate the terms of the acquisition or deprivation of nationality. Union 

citizenship is not a nationality. Article 20 TFEU and Article 52 TEU, affirm that the legislative 

competence to identify nationals and territory lies with the each Member State. 

 

It is here that the relativisation of legislative Kompetenz-Kompetenz, mentioned above, 

becomes apparent: the functional or sectoral limitations of the EU does not exclude 

interpretive autonomy to rule on the extent of those very limitations, even in an expansive 

manner.152 The absence of legislative Kompetenz-Kompetenz only entails that the 

interpretative autonomy of the judicial bodies, like the Union’s CJEU, does not “slip the 

sectoral or functional leash”153. Fidelity to the terms of limitation, like the principle of 

conferral, nonetheless leaves it open to the autonomy of the Court determine where the 

outer boundaries lie. Accordingly, judicial Kompetenz-Kompetenz means that sectoral and 

functional limitations are a form of “self-limitation in accordance with a textual mandate”154 

on the part of the CJEU. 

 

To bring this back down to earth, let us now point to examples of contestation. The Rottmann 

judgment illustrates the large degree of interpretative autonomy that the CJEU can exercise 

while remaining within the bounds of functional self-limitation. Article 20(1) TFEU makes 

provision for an apparent legislative Kompetenz-Kompetenz: “every person holding the 

nationality of a Member State shall be a citizen of the Union” but the meaning of that 

provision cannot be known a priori. The interpretation of that limitation by the CJEU equates 

to a self-limitation. 

 

                                                      
150 F. W. Scharpf, “Sovereignty and Democracy in the European Union: Reflections On Dieter Grimm’s Essay 
“Sovereignty In The European Union”” in in J. Ellsworth & J. van der Walt (eds) Constitutional Sovereignty and 
Social Solidarity in Europe (Baden-Baden: Nomos Publishing, 2015), p. 55. 
151 D. Kochenov "Introduction" in D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated 
Overseas Countries and Territories, Territories Sui Generis (Kluwer, 2011), p. 4. 
152 N. Walker, op.cit.n.133, 349. 
153 Ibid. 
154 N. Walker, op.cit.n.1, p.22, fn 53.  
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The Court’s interpretative autonomy equally leaves the scope of Union legislative 

competence in its hands. Territorial passerelle clauses also equate to bounded powers to alter 

the boundaries of Union law. Articles 203, 349 and Article 355(6) TFEU and Articles 1(2) and 

4 of Protocol 10 suspending the application of the acquis in the areas not under effective 

control of the Republic of Cyprus can all be included within this grouping. These territorial 

passerelle clauses are conscribed in complex ways. For ease of reference, let us say that the 

strictures on the use of such clauses fall into three categories: Union competence here is 

textually bounded, decisionally bounded and normatively bounded. This is to say, each 

competence is conscribed by its wording. They are bounded by unanimity “under the shadow 

of the veto”155 which prevents “deliberation on just constitutional framework for the 

Union”.156 They are bounded by a certain respect for other legal orders. They are bounded by 

the requirement not to circumvent the amendment procedure in Article 48 TEU.157 But also 

tentatively not to violate foundations of the Union.   

 

What that relativisation of legislative Kompetenz-Kompetenz (through the extensive 

interpretative power the CJEU) means is that both the Union and Member State judiciaries as 

well as the Member States and the Union deciding on the boundaries of the Union, become 

venues for contestation about "who decides".  

 

3. Redirecting Boundary Questions 
 

Having set out the possibility of redirecting the "who decides" question through meta-

constitutional principles, and venues where the "who decides" question takes place in first 

place, now let us turn to what redirection equates to in more detail. 

 

Firstly, on the redirection of judicial Kompetenz-Kompetenz. There is an important distinction 

to raise straight away when tackling this redirection: there is who has the authority to decide 

                                                      
155 J. Banquero Cruz, “Between Unanimity and Utopia: Constitutional Change in the Union” in J. Banquero Cruz 
& C. Closa Montero (eds) European Integration from Rome Berlin, 1957-2007: History, Law and Politics 
(Brussels: Peter Lang, 2009), p.215. 
156 Ibid, p.218. 
157 Case 43/75, Defrenne II, paragraph 58 ; Case 59/76, Manghera, paragraph 21. 
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and who has the final authority to decide, if both jurisdictions claim authority to decide.158 

While the jurisdictional frame is concerned with who has the authority to decide, it does not 

seek to locate the answer in either the CJEU or the Member States’ highest courts, but to 

“redirect” the questions.159 As Kumm sees it, this fundamental task of redirection is informed 

by three values: principles of the “the rule of law”160, “democratic legitimacy”161 and 

“Constitutional Fit”162. These values or principles provide the normative backdrop for 

determining both who has authority to decide and who has final authority.  

 

It is not necessary to adopt Kumm’s principles of democratic legitimacy, rule of law and 

constitutional fit to understand them as an appeal to common principles that transcend the 

Member State and Union legal orders. There are other examples where the who question is 

answered by reaching beyond the confines of the internal logic of the legal system to a 

jurisdictional frame of the kind Kumm puts forward. Although in Opinion 2/94 the CJEU 

affirms that it is addressing only legal basis, Eeckhout criticises this for giving the impression 

of dealing with competence (in his view unconvincingly) while in fact addressing the sort of 

compatibility issue, rather than competence163, the Court rules inadmissible164. By contrast, 

Somek has characterised the ultimate scope of Article 352 TFEU as a political question for 

Member State governments165. Both analyses in the end suggest a referral from black-letter 

legal questions to constitutional ideas on the ultimate limits of the legal order, such that make 

up the jurisdictional frame. 

 

                                                      
158 M. Kumm, “The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in Europe before and 
after the Constitutional Treaty” (2005) European Law Journal 262,266-267. 
159 M. Kumm, “Who is the Final Arbiter of Constitutionality in Europe? Three Conceptions of the Relationship 
between the German Federal Constitutional Court and the European Court of Justice” (1999) 36 Common 
Market Law Review 351, 384. 
160 M. Kumm, ibid, 375. 
161 M. Kumm, ibid, 376. 
162 M. Kumm, ibid, 375. 
163 C. Zanghí, “Un’altra critica al parer 2/94 della Corte sull’adesione della Comunità alla convenzione europea 
dei diritti dell’uomo” in Scritti in onore di Giuseppe Federico Mancini -Volume II- Diritto dell’Unione europea 
(Milano: Giuffrè, 1998), pp.1101-1120.  
164 P. Eeckhout, “The EU Charter of Fundamental Rights and the Federal Question” (2002) 39(5) Common 
Market Law Review 945, 982. 
165 A. Somek, Individualism: An Essay on the Authority of the European Union (Oxford: Oxford University Press, 
2008), pp.151-152. 
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In this sense, secondly, more specifically on the redirection of legislative Kompetenz-

Kompetenz, the idea of legislative institutions dealing with abstract legal theories, such as 

those in the jurisdictional frame, needs further explanation.  It seems clear that at least 

legislative actors -the ensemble of the Member States, Council or the European Council- do 

not empirically seem to engage in explicit constitutional deliberation, far less the invocation 

broad principles.166 Courts are the more familiar setting for this redirection. After all, courts 

are mandated to assess the compatibility of the expansion of national or Union power against 

yardsticks of constitutional principle. But it is submitted that the bounds of Union competence 

set out in territorial passerelle clauses prompt Union legislative decision-makers to respond 

and take account of decisions in other legal orders on territorial scope and to settle the 

constitutional identity of the Union even if not setting out a programmatic catalogue of what 

that consists.   

 

The task of redirection carried out in the Council or European Council is more apparent in the 

context of its interaction with the interpretative autonomy of the Court of Justice. This is 

specifically seen in the fact that assertions of judicial Kompetenz-Kompetenz by the CJEU 

(albeit on the “the Union” side of chessboard in a "who decides" discussion with the Member 

Sttaes) can indeed run against and circumscribe a legislative Kompetenz-Kompetenz by the 

legislative institutions of the Union, principally the Council or European Council on passerelle 

issues. See the judicial self-empowerment of the CJEU in Opinion 2/94, ruling accession to the 

ECHR to exceed implied external competence under Article 235 EC (now as amended Article 

352 TFEU) by effecting a “constitutional change”.167 In the Court’s view, accession would “be 

of constitutional significance and would therefore be such as to go beyond the scope of Article 

235”168. Accordingly, an Article 48 TEU amendment, rather than use of the flexibility clause, 

would be required to bring about a change to constitutional identity of the Union of that 

magnitude.169  In this way, while one would not expect the Member States or Union 

institutions in their legislative function to deliberate on constitutional questions that redirect 

                                                      
166 On this see: J. Banquero Cruz, op. cit. n 160; See also on the complex question of the compatibility of the EU 
unanimity rules with the possibility of deliberative constitution-making behind a "veil of ignorance": C. Closa, 
"Between a rock and a hard place: the future of EU treaty revisions" (2014) 2 European Policy Analysis 21, 5.  
167 A. Peters, “Membership in the Global Constitutional Community” in J. Klabbers, A. Peters & G. Ulfstein 
(eds.) The Constitutionalisation of International Law (Oxford: Oxford University Press, 2009), pp.217-218.  
168 Opinion 2/94, ECLI:EU:C:1996:140, paragraphs 34–35. 
169 R. Schütze, op.cit.n 122. 
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the question of who decides through meta-constitutional principles like a Court would, 

sometimes they nonetheless decide upon questions that engage meta-constitutional 

questions. Examples  of this are the Member States deciding upon changes to Treaties that 

alter the constitutional identity of the Union, or the European Council and the Council using 

territorial passerelle clauses to alter the territorial scope of the Union, following the exercise 

of rights in public international law.  

 

What emerges from the foregoing is that a jurisdictional frame relates to the sort of principles 

the question of "who decides" should be redirected through when two of more legal orders 

claim that right. It was submitted that both legislative institutions and courts become venues 

for this kind of redirection, despite the possible deliberative limitations on legislative 

institutions. In the chapters that follow, the jurisdictional frame explores the principles that 

surround who decides on the definition of boundaries.  

 

D. The Structural Frame 
 
The structural frame refers to the interpretative method of dividing power between the Union 

and its Member States. In the terms of the thesis title, it is the “how” of late sovereign 

contestation since it concerns how powers are divided. As such, this frame on structure is 

derivative of literature in the field of comparative federalism, rather from that on 

constitutional pluralism, which has grown up in a purely European context. This reflects the 

practical nature of the discussion of structure, contrasted with the abstract quality of the 

other two frames, and the types of interests that are taken into account when addressing the 

scope of a Union law right or legislative competence.  It has been argued quite persuasively, 

nonetheless, that federalism and constitutional pluralism seek to address the same type of 

questions, but simply use different kinds of “prose”.170 As mentioned above, this structural 

frame is derived from the work of Robert Schütze171 in his comparison between European and 

American federalism. Of course, his comparison between the two systems is far from 

uncontroversial, given the pedigree of the pedigree of United States as a “federal state”. 

Schütze nonetheless side-steps this by classifying the EU as a “Union of States”172. Following 

                                                      
170 R. Schütze, op.cit.n. 122, p.185. 
171 R. Schütze, op.cit.n. 122, p.5. 
172 Ibid. 
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that gambit he makes use of the American typology of “dual” and “cooperative federalism”. 

In looking at what arguments are raised within the structural frames, the thesis looks for 

examples of argumentation representative of dual and cooperative federalism. In addition to 

this, the thesis will examine a “fact of membership” approach delineated by Azoulai which 

seems to confound any division of Union and Member State power based on competence. 

 

Whether different interpretative methods of dividing power between the Union and the 

Member State are properly sovereignty frames depends upon a view of their normative basis. 

It has been claimed that this aspect is somewhat left out of Schütze’s account, in so far as he 

leaves answered what drives change in the structure of European law (from dual to 

cooperative, in his analysis).173 Hueglin partly answers this question by providing a theory of 

federal change: for him, how structure is divided between the central and state authorities 

depends upon societal and political changes, which a treaty-federalism like the EU -with its 

constant changes- readily absorbs.174 From Hueglin's insight we come to understand that 

what Schütze says about sovereignty really does explain the normative basis of dual and 

cooperative federalism and sets them out as structural frames. As such, Schütze claims that 

each structural theory of European law (dual or cooperative federalism) is based on a 

different theory of sovereignty in the Union. Dual federalism is predicated on two twin dual 

sovereigns each supreme in its sphere of power; cooperative federalism is premised on shared 

sovereigns with the question of the hierarchical rank between the two suspended.175 It 

emerges that dual and cooperative federalism (as well as the "fact of membership" approach 

below) are frames because they explain and manage the overlap of sovereignty in the Union. 

Seen this way, how to divide power between the Union and the Member State emerges as a 

sovereignty frame, beyond the parameters of Union law per se, since it is based on a political 

conception of the scope and purposes of the Union that cannot be intuited from the bare text 

of the Treaties alone. 

 

                                                      
173 E. F. Delaney, “Book Review: From Dual to Cooperative Federalism: The Changing Structure of European 
Law , by Robert Schütze” (2011) 41(2) Publius 349, 359. 
174 T. O. Hueglin, “Comparing Federalism: Variation or Distinct Models?” in A. Benz & J. Broschek (eds.) Federal 
Dynamics: Continuity, Change, and the Varieties of Federalism (Oxford: Oxford University Press, 2013), p. 
175 R. Schütze, op.cit.n.122, p. 39. 
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Firstly, let us examine the characteristics of dual federalism. In federalism literature this is 

referred to a sort of “layer cake” federalism, to be contrasted with the “marble cake” 

federalism of cooperative federalism.176 Like a layer cake the features of dual federalism are 

quite clear: the sphere of the Union and Member State are mutually exclusive. The chief basis 

of this mutual exclusivity is the interpretative importance of the principle of conferral (or 

enumeration) in Article 5(1) and (2) TEU.  For dual federalism, references to the conferral 

principle exhaust interpretation of how power should be divided between the Union and the 

Member States. As a consequence, those elements that are conferred (i.e. substantive fields) 

become the dividing line: Member State reserved powers are therefore conceived as Member 

State field upon which the Union cannot encroach; those powers that are conferred by 

contrast are tightly defined and exclusively in the hands of the Union. In the context of this 

thesis, pursuant to dual federalism Union action cannot be taken in Member State fields to 

do with its boundaries i.e. the withdrawal of citizenship, the creation of a state by devolution, 

the power to designate its boundaries in defiance of effective control or to maintain parts of 

its territory as non-self-governing. 

 

Secondly, let us turn to cooperative federalism. In contrast with dual federalism, cooperative 

federalism is a method of dividing sovereignty by functions within fields rather than by the 

fields of competence on which dual federalism relies.177 It is commonly asserted that the 

integrative telos (the structure of the European legal argument178) and values of the Union do 

not permit an unyielding line to be drawn between areas of exclusive Union and Member 

State responsibility such that federalism through dual competences presents.179 Departing 

from a pure enumeration-based analysis forces us to reckon with the political dimension of 

the “jurisdictional issue in itself”180 as to whether the Union or the Member States should 

make a particular decision and to formulate, to that end, “political morality” relating to the 

                                                      
176 Eisenhower first used this analogy by for a recent example sse: J. Bulman-Pozen “From Sovereignty and 
Process to Administration and Politics: The Afterlife of American Federalism” (2014) 123(6) Yale Law Journal 
84. 
177 R. Schütze, op.cit.n.122, p. 351. 
178 L. Azoulai, L. Azoulai, “The ‘Retained Powers’ Formula in the Case Law of the European Court of Justice: EU 
law as total law?” (2011) 4(2) European Journal of Legal Studies 192. 
179 See, for example: L. Azoulai (ed.) Deconstructing EU Federalism Through Competences LAW 2012/06 EUI 
Working Papers. 
180 O. Beaud, “The Allocation of Competences in a Federation- A General Introduction” in L.Azoulai (ed.) The 
Question of Competence (Oxford: Oxford University Press 2014), p. 80. 
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promotion of the “the proper functioning of the system of governance as a whole”181. This is 

expressed in a so-called “competence sweep”, derived from negative integration, in  a way  

that the internal market freedoms are not restricted to “specific matters”182 a priori. No field 

may be excluded from the scope of application of internal market provisions because it relates 

to the “exclusive powers of the Member States”183 or because Union competence is 

“unconnected”184 to the field. In other words, as a consequence the so-called “police powers” 

or retained powers of the Member States do not stand as an unconditional bar on the 

encroachment of Union law. In this regard, Article 20(1) and Article 52(1) are renvoi provisions 

similar yet distinct from other retained power provisions like Article 153(5) TFEU185, Article 

165(1) TFEU186 or the exclusion of direct taxation in Article 114(2) TFEU187. Indeed, they are 

distinct too from powers that are deemed to be retained by virtue of the simple silence of the 

Treaties188, as Article 5(2) TEU expressly states in relation to competences remaining with the 

Member States. The upshot of this is that as a method of dividing power or sovereignty 

between the Member States and the Union, Member States and the Union has respective 

functions rather than fields. When considering the boundaries in this thesis, Member State 

powers to define the boundaries of their states are not therefore constitutionally off limits 

for the Union as a field, rather Union law can be justified on a functional basis.  

 

                                                      
181 D. Halberstam, “Of Power and Responsibility: The Political Morality of Federal Systems” (2004) 90(3) 
Virginia Law Review 731, 734. 
182 Opinion of Advocate General Kokott in Case C-192/05, Tas Hagen and Tas [2006] ECR I-10451, paragraph 
31. 
183 Case C-279/93, Schumacker [1995] ECR I-225, paragraph 16. 
184 Opinion of Advocate General Ruiz-Jarobo Colomer Joined Cases C-11/06 and C-12/06, Morgan and Bucher 
[2007] ECR I-9161, paragraph 79; Case C-120/95, Decker and Kohll [1997] ECR I-1831, paragraph 20; Case C-
438/05, Viking Line [2007] ECR I-10779, paragraph 39. 
185 Article 153(5) TFEU: “The provisions of this Article shall not apply to pay, the right of association, the right 
to strike or the right to impose lock-outs”. 
186 Article 165(1) TFEU: “The Union shall contribute to the development of quality education by encouraging 
cooperation between Member States and, if necessary, by supporting and supplementing their action, while 
fully respecting the responsibility of the Member State for content of teaching and the organisation of 
education systems and their cultural and linguistic and diversity”. 
187 Article 114(2) TFEU: “Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement 
of persons not to those relating to the rights and interests of employed persons”. 
188 See respectively in relation to surnames and war compensation : Case C-148/02, Garcia Avello [2003] ECR I-
11613; Case C-192/05, Tas-Hagen [2006] ECR I-10451. 
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A third structural approach is more speculative but might be described as a “fact of 

membership”189 frame. Beaud calls this approach paradoxical since it appears as a method of 

dividing power in a federation that is fundamentally not concerned with the division of power 

in a federation.190 This “federalism beyond competences” conception of structure starts from 

Court’s characterisation of the general transfer of sovereignty as “decision making capabilities 

and not so much as an allocation of specific subject matters”191 in Van Gen en Loos as proof 

that the demarcation of Union and Member State tasks is based on a deeper degree of 

normative convergence, dyadic trust and loyalty.192 If seen this way, especially when 

encountering value conflicts, “rigid rules essentializing the distribution of competences 

between the Union and its Member States”193 like pre-emption, primacy or rules of 

competence, are fundamentally misdirected. Side-lining the jurisdictional issue, or at least 

emphasising the values and trust upon which the transfer of sovereignty is predicated, leads 

the fact of membership approach to call for the construction of structure which is a “set of 

conditions and principles capable of organizing and fostering mutual trust among the Member 

States and between the Member States and the European institutions”. While Azoulai makes 

the case for a fact of membership approach in terms linked to the nature and specific 

challenges194 of the Union, in comparative federalism there is similar move to look beyond 

the narrow and legalistic questions of competence. Nicholas Aroney, the Australian federal 

scholar, understands a federation as centrally founded on its formative process, structures of 

federal representation and amendment, not on the division of competences.195 Indeed, 

Aroney contends that the division of competences is presupposed and determined by the 

                                                      
189 The expression comes from L. Van Middelaar, The Passage to Europe: How a Continent Became a Union 
(New Haven, CT: Yale University Press, 2013) but given legal meaning in Editorial comments: ‘Union 
Membership in times of crisis’, 51 Common Market Law Review (2014) 1–12, at 2; See also a similar concept in: 
Opinion of Advocate General Maduro in Case C-380/05, Centro Europa 7 Srl v. Ministero delle Comunicazioni e 
Autorità per le Garanzie nelle Comunicazioni ECLI:EU:C:2008:59, paragraph 18. 
190 O. Beaud, “La répartition des compétences dans une Fédération. Essai de reformulation du problème” 
(2016) 16 Jus Politicum 179, 206. 
191 L. Azoulai “Introduction: The Question of Competence” in L. Azoulai (ed.) The Question of Competence 
(Oxford University Press, 2014), p.5. 
192 L. Azoulai, ibid. 
193 L. Azoulai, ibid, p.16. 
194 L. Azoulai, ibid, Concretely the “rule of law” crisis. 
195 N. Aroney, “Formation, Representation, Amendment, in Federal Constitutions” (2006) 54(1) American 
Journal of Comparative Law, 277; N. Aroney, The Constitution of a Federal Commonwealth: The Making and 
Meaning of the Australian Constitution (Cambridge: Cambridge University Press, 2009), p.369. 
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process of formation, representation and amendment.196 Likewise, Beaud makes the claim 

that a federation is not distinguished from an alliance or international organisation by its legal 

characteristics or degree of conferral competences but by the political purpose of the federal 

pact.197 This call to move beyond the lawyer’s monomania for federalism of competences 

closely tracks Azoulai’s emphasis on the foundation of the European federation on trust, 

loyalty and normative conjunction. Like dual and cooperative federalism, a fact of 

membership approach therefore finds analogues for the structure of Union law in other 

federal systems. Unlike dual and cooperative federalism, however, there is no clear way of 

operationalising a method of dividing competence based on normative convergence and 

trust.  

 

The differences between the three models explored in this section are set out in the diagram 

below. The illustrations of dual and cooperative federalism come from Schütze's analysis198. 

The image of dual federalism depicts the division of sovereignty between the Union and the 

Member State as being in two mutually exclusive silos, and the image of cooperative 

federalism portrays the mutual embeddedness of the functions of each. By contrast, the 

diagram of the "fact of membership" approach is an improvisation of how such a third 

understanding of the division of power might be represented. The heart shapes were chosen 

to convey the notion of the normative weight of the principles that would guide a "fact of 

membership" approach and to imply some essential unity of the Union and the Member 

States by circulation between the two, akin to the notion on which that structural frame is 

predicated.  

 

                                                      
196 N. Aroney, The Constitution of a Federal Commonwealth: The Making and Meaning of the Australian 
Constitution, ibid, p.19. 
197 O. Beaud, Théorie de la Fédération (Paris : Presses Universitaires de France, 2005), p.33. He defines the 
theory of the federation as the autonomy of the notion of federation conceived as a politico-legal entity. To 
this end, Beaud attempts to show the both the political and legal elements of the notion: “on a essayé de relier 
ensemble l’idée politique du fédéralisme et la structuration juridique de la Fédération” [emphasis added]. 
198 R. Schütze, op.cit.n.122, p. 348. 
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Figure 2: Structural Frames 

 

VI. Objectives 
 
The previous Sections III and IV set out the cases and frames explored in this thesis 

corresponding with the claims and frames of sovereignty, respectively. From this, it should be 

by now be apparent that it is not the objective of this thesis to formulate answers or templates 

that aim at the resolution of particular first-order problems. To be sure, first-order problems, 

in the form of the selected cases, are the starting point for the analysis. In Section III.A.3 it 

was suggested that each of these cases raise boundaries that evoke the nature of the state as 

both a social group and an authority. This was summed up in Machiavelli and Bickerton's 

image of the centaur (a metaphor of the state because it is composed both of people and 

authority).  But the objective that will be pursued here is instead to locate the arguments 

regarding such concrete “first-order” conflicts within deeper more abstract constitutional 

frames or disagreements regarding the relationship between the Union and the Member 

States. The choice of this methodology is based not only on its capacity to facilitate the 

discussion of the diverse selected problems of territory and citizenship in common terms but 

is also premised on a distinct approach regarding epistemology (how we how we know the 

state). It was argued that the chosen methodology, based on socio-linguistic construction, 

offers a better way of knowing and understanding the boundaries of the Member States than 

one focussed on reasoning and outcomes in discrete cases. The derivation of this method 
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from socio-linguistic construction and the consequences of this position for the selection of 

cases and frames applied in this thesis were the messages of this chapter. 

 

Rather than addressing first-order issues, it has been argued that examination of three frames 

offers a more meaningful picture of citizenship and territory in the European Union in their 

totality by unearthing the normative and explanatory theories that shape and regulate each 

of them. Accordingly, the chief objectives of the thesis are to present the foundational, 

jurisdictional and structural frames in relation to each case, identify trends and possible 

interrelation between frames. The thesis does not propose to advocate a normative position 

within each frame. This is to say, it will not attempt to argue that, for instance, cooperative 

federalism is a “better” method of dividing powers between the Union and Member States in 

the context of the structural frame. Nor will it present a “thin” foundational frame as a better 

fit with the nature and values of European Union. On the other hand, the task of mapping 

disagreements in terms of the frames has a normative aspect. It characterises certain 

arguments as pursuing certain goods by the mere fact of identifying them as belonging within 

a certain frame. This is a consequence of the regulative aspect of theory in the social sciences. 

199  

This also hints at another, and final, objective of the thesis: to present the frames as 

meaningful ways of arguing about the boundaries of the state. The ideas which they can 

supply will demonstrate that boundaries can be determined by more than pre-political 

affective bonds or positive law. In this way, the thesis will set out the proposition that to 

disagree about the boundaries of the Member State can sometimes engage arguments about 

the meaning and purpose of European integration.  

 
 

 

                                                      
199  C. Taylor, Philosophy and the Human Sciences: Volume II (Cambridge: Cambridge University Press, 1985), p. 
102, p. 109. 
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Chapter 3: The Overseas 

 

"Voici que meurt l’Afrique des empires – c’est l’agonie d’une princesse pitoyable 
Et aussi l’Europe à qui nous sommes liés par le nombril. 

Fixez vos yeux immuables sur vos enfants que l’on commande 
Qui donnent leur vie comme le pauvre son dernier vêtement. 

Que nous répondions présents à la renaissance du Monde 
Ainsi le levain qui est nécessaire à la farine blanche"  

 
Léopold Sédar Senghor, Prière aux masques 

 

 

I.  Introduction 

 

This chapter examines the foundational, jurisdictional and structural frames surrounding the 

accommodation of the overseas territories of the Member States in Union law. In an 

apparently contradictory way, these parts of the Member States, and of the Union, that are 

“foreign in a domestic sense”1; they are at once inside and outside the bounds of national 

constitutional law and the political community. As a consequence, they present a challenge 

to determining the limits of the Union legal order. Precise demarcation here is illusive in part 

because the chief provisions on territorial application -Article 52 TEU and Article 355 TFEU- 

are framed in notably ambiguous terms2 which fail to offer up clear answers. While, as we will 

see, the efficient historical cause of (or excuse for3) this absence of systematic treatment is 

the subject of debate, what is clear is that this equivocal framing has spurred scholarship that 

attempts to build roads towards a truly coherent “EU law of the overseas”.4  As urgent as the 

                                                      
1 The expression was used by Justice White to describe the status of Commonwealths of the United States in 
Downes v. Bidwell, 182 U.S. 244 (1901). For a comparison between the “EU Law of the Overseas” and position 
of Commonwealths under the United States Constitutions see: C. Duffy Burnett & B. Marshall (eds.) Foreign in 
a Domestic Sense: Puerto Rico, American Expansion, and the Constitution (Durham, NC: Duke University Press, 
2001); G. Lawson & G. Seidman, “The American Experience with Territorial Governance” in D. Kochenov (ed.) 
EU Law of the Overseas: Outermost Regions, Associated Overseas Countries and Territories, Territories Sui 
Generis (Kluwer, 2011), p.417. 
2 Opinion of Advocate General Bot in Case C-222/13, TDC A/S v. Erhvervsstylrelsen ECLI identifier: 
ECLI:EU:C:2014:1979, paragraph 72. 
3 E. Denza, “Book Review: D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated Overseas 
Countries and Territories, Territories Sui Generis” (2012) Common Market Law Review, 1519. 
4 F. Murray, The European Union and Member State Territories: A New Legal framework under the EU Treaties 
(The Hague: T.M.C. Asser, 2013); D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated 
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task of systematisation remains, this chapter does not endeavour to present a synthesis of 

the law of the overseas as an autonomous field of law. Rather it revels in and explores the 

endemic disagreement and inconsistency regarding the overseas which, given the inclusion 

of territorial differentiation from the very creation of the EEC, remarkably persists to this day. 

As such, those disagreements are merely an expression of the plurality that can be managed 

and justified through the frames examined in this thesis. This is not therefore to say that the 

chapter offers no ordering of the law and disputes surrounding the overseas, but, as in 

previous chapters, it does so by focusing attention on contestation within each of three 

frames that offer explanatory and normative ideas of sovereignty that go beyond the rights 

and wrongs of individual claims regarding jurisdiction in the overseas territories. 

 

Arguments about the foundational, jurisdictional and structural frames have both a past and 

a future aspect which are important to recall at the outset of this chapter; they emerge from 

the historical context of colonialism and continue to have a bearing on prospective 

developments. In terms of the past, in this chapter it is argued that a retrospective look at 

colonial thought at the time of the signing of the Rome Treaty is essential to understanding 

both the initial inclusion of the overseas in the EEC and the subsequent development of the 

three frames about the status and interpretation of the territories. The postcolonial 

provenance of the overseas is an element about which both the institutions and authors are 

somewhat coy.5 Nevertheless one should not forget that the territories that remain included 

are the residue of saltwater imperialism that once extended over a far wider range of areas, 

under diverse internal constitutional and treaty arrangements.6  The continued existence of 

                                                      
Overseas Countries and Territories, Territories Sui Generis (Aphen aan den Rijn: Kluwer Law International, 
2011). 
5 See, for a minor example, the claim that the European Defence Community had nothing to do with 
colonialism: D. Custos, ibid, “Implications of the European Integration for the Overseas” in D. Kochenov (ed.), 
ibid, p. 96; cf. J. Aimaq, For Europe or Empire? French Colonial Ambitions and the European Army Plan (Lund: 
Lund University Press, 1996), p. 234; For an example from the institutions of language which presents the 
overseas largely as an object to further European interests, see: Communication from the Commission to the 
European Parliament, the Council, the European Economic and Social Committee and the Committee of the 
Regions, Elements for a new partnership between the EU and the overseas countries and territories (OCTs), 
COM(2009) 623 final, Brussels 6.11.2009, p. 3: "[…] One key message is that the OCTs, as outposts of Europe all 
over the world, should be seen as assets for the EU and not a burden […]"  
6 The uniformity of any overseas or colonial status has long been in doubt : F.M. van Asbeck, “Le statut actuel 
des pays non-autonomes d’outre-mer”, (1947) 71 Collected Courses of the Hague Academy of International 
Law, p.356: “Loin d'être un statut uniforme, rectiligne, un statut de teinte unie — comme l'expression 
commode de « statut colonial » pourrait le faire croire —, ce statut présente, tel qu'il s'est consolidé au cours 
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these entities and their accommodation in the EU holds up a distorted looking-glass to the 

very process of decolonisation and to the semi-sovereign states whose emergence the 

promotion of self-determination by the United Nations both spurred and surpassed.7 The 

overseas territories of today have spurned the simplicity of national sovereignty qua 

independent statehood in favour of the relative complexity of a negotiated autonomy with 

the metropole, and the Union. The principal legal framework that accommodates the unusual 

features of the overseas territories came out of a remarkable discussion about the connection 

between European integration and colonialism: Eurafrica. This history is a vital element in 

exploring the legal shape of the overseas and informs each of the frames.   

 

Added to this Eurafrican connection are embedded ambiguities about the place of the 

overseas. Throughout the long history of European maritime colonialism, the relationship 

between the metropole and overseas (or dependent) territories has always been loose 

textured and the subject of disagreement.8 The unsettled scope of, for instance, the 

association of the OCTs, defining the extent of their inclusion or exclusion from the general 

application of the Treaties and thus the European Union, is no exception to this. It harks back 

to doubts about the autonomous existence of overseas territories or colonial entities that 

have sometimes emerged in national constitutional and public international law.9 In addition 

to the discursive racial and cultural othering of non-European territories10, the sheer 

informality of the foundation of such territories and the absence of territorial contiguity -that 

                                                      
du xrx° siècle, une diversité extrêmement variée et bigarrée de formes, de figures et de nuances d'autonomie 
partielle, limitée”. 
7 On such semi-sovereign states see J. Crawford, The Creation of States in International Law (Oxford: Oxford 
University Press, 2007), pp. 283-328 on the status of Protected State, such as the former OCT, Solomon Islands, 
and Protectorates, such as the former OCT, Brunei. On the latter see: Exchange of notes constituting an 
agreement terminating the special treaty relations between the United Kingdom and the State of Brunei (1979) 
1404 United Nations Treaty Series 249. See also West Indies Associated States, also former OCTs, which 
identifies as being established as forms of "free association" with the United Kingdom in the terms of UNGA 
Resolution 1514 (XV) by M. Igarashi, infra op.cit n. 64. 
8 Some British examples include: constitutional questions concerning the authority of the Westminster 
Parliament to pass the Navigation, Stamp and Tea Acts: J. P. Greene, The Constitutional Origins of the 
American Revolution (Cambridge: Cambridge University Press, 2011); Common law constraints on the 
imposition of martial law in Jamaica after the 1865 uprising: R. W. Kostal, A Jurisprudence of Power (Oxford: 
Oxford University Press, 2008).  
9 See, for example, as regards dependent states : Nationality Decrees Issued in Tunis and Morocco (French 
Zone) on November 8th, 1921, Great Britain v France, Advisory Opinion, (1923) PCIJ Series B no 4. 
10 V. Y. Mudimbe, The Invention of Africa: Gnosis, Philosophy, and the Order of Knowledge (Bloomington: 
Indiana University Press, 1988); A. A. Mazrui, The African Condition: A Political Diagnosis (London: Heinemann, 
1980). 



68 
 

is, the sometimes enormous physical distance of colonies from the metropolitan territory- are 

some of the main historical reasons for this. Metropolitan officials therefore found 

themselves in a position to dismiss such territories neglectfully as “so many petty 

Corporations at a distance”11. In their conception, such colonies have developed as 

established somewhere over the seas; peripheries separated from the metropolitan centre 

by a large body of water but also by more than physical geography: by attention and socially 

constructed difference. 

 

In addition to this, it has been rightly noted that there is a “whiggish” tendency both in EU 

studies in general12 and in the portrayal of the relationship between European integration 

and colonialism in particular.13 As Hansen and Jonsson put it, “too often […] EU studies posits 

European integration as imbued with a progressive spirit and teleology” 14 in a way that can 

distort our ideas about how the EU overseas emerged. As such, the European construction 

generally is represented as turning the page on colonialism and opening entirely a new era of 

ever advancing progress.15 The whiggish view also finds its way into the legal literature on the 

overseas, in however an oblique way. For instance, we find the overseas characterised as 

territories which “the EU did not conquer as a colonial power but inherited from some of its 

Member States”16. In this way, the Union is presented has having clean hands, simply 

presented with the overseas as an awkward but inexorable political fact by the Member 

States.  Contrary to this account, Hansen and Jonsson have lately demonstrated that the 

European construction was not conceived as a mere passive successor to European 

colonialism but was actively designed to perpetuate many of the economic features of 

                                                      
11 The Charter of Maryland Together with the Debate and Proceedings of the…Assembly (Annapolis, 1725) 
quoted in J. P. Greene, op.cit. n. 8, p.26.    
12 M. Gilbert, “Narrating the process: Questioning the progressive story of European integration” (2008) 46(3) 
Journal of Common Market Studies 641-62. 
13 P. Hansen & S. Jonssen, Eurafrica: The Untold History of European Integration and Colonialism (London: 
Bloomsbury Academic, 2015), p. 5 
14 Ibid.  
15 N. Davies, Europe: A History (Oxford University Press, 1996), p.1068: “[d]ecolonisation was a necessary 
precondition for the emergence of a new European Community of equal, democratic partners”; C. Wurm, 
“Two paths to Europe: Great Britain and France from a comparative perspective” in C. Wurm (ed.) Western 
Europe and Germany: The Beginnings of European Integration 1945-1960 (Berg, 1995), p.179: “the objective of 
European unity gained measurable importance as France, under pressure from colonial nationalism and the 
superpowers, was forced to abandon its colonial empire”. 
16 D. Custos, , op.cit.n.5, p.91. 
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imperialism, albeit in a new internationalised framework.17 The perceived importance of the 

overseas territories of the Member States was grounded on the belief in a form of 

complementarity between European expertise and, especially, African natural resources. 

Such complementarity would allow Europe to acquire the geopolitical scale it lacked and 

which was much desired by European leaders in a Cold War environment dominated by the 

Soviet Union and the United States.18 

 

In terms of the present and future, although this is not examined in depth in the body of the 

chapter, the withdrawal of the United Kingdom from the European Union has given new 

relevance to the task of mapping the normative and explanatory underpinnings of the 

overseas in EU law. Firstly, this is so because, in accordance with Article 50 TEU, more than 

half of the Overseas Countries and Territories (OCTs), will withdraw from the Union along 

with the British metropole, with which the 12 are linked, two years from the date of 

notification.19 Moreover, the second sentence of Article 355(2), originally conceived for 

Rhodesia and Hong Kong20, addressing “oversea countries and territories having special 

relations with the United Kingdom” will require to be expunged. Similarly, Article 355(3) TFEU, 

with respect to European territories for whose external relations a Member State is 

responsible, in fact only addresses the British overseas territory of Gibraltar.21 In addition, 

Article 355(4)(b), addressing the Sovereign Base Areas of Akrotini and Dhekelia22, and Article 

4(c), regarding the British Crown Dependencies of the Channel Islands and the Isle of Man will 

likewise require amendment as those territories leave the Union. By removing several 

anomalies, without expressly intending to do so, British withdrawal will therefore achieve a 

textual rationalisation of the Treaty provisions on territorial application -a “new legal 

                                                      
17 P. Hansen & S. Jonsson, op.cit. n 13. 
18 Ibid. 
19 European Council Guidelines following the United Kingdom's notification under Article 50 TEU, paragraph 4. 
The "amendment" resulting from withdrawal under Article 50 TEU is one to be carried out by the Publications 
Office, similar to those of Notes Verbales correcting grammatical and typographical errors. The UK-relevant 
provisions of the Treaties will remain but they will "cease to apply" from the exit date as per Article 50(3) TEU. 
Article 50 TEU as such is not a legal basis for the amendment of primary law. For the definitive removal of 
references to the UK an Article 48 TEU would need to be sought. For analysis of this see: D. Sarmiento, "Self-
amending Treaty rules and the birth of constitutional robotics", Blog Post, Despite our Differnces, 24 May 
2017. Available at: <https://despiteourdifferencesblog.wordpress.com/2017/05/24/self-amending-treaty-
rules-and-the-birth-of-constitutional-robotics/>. 
20 Ended by the Zimbabwe Act 1979. 
21 Ibid, paragraph 24. 
22 Ibid, paragraph 12. 

https://despiteourdifferencesblog.wordpress.com/2017/05/24/self-amending-treaty-rules-and-the-birth-of-constitutional-robotics/
https://despiteourdifferencesblog.wordpress.com/2017/05/24/self-amending-treaty-rules-and-the-birth-of-constitutional-robotics/
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framework” of sorts- that Fiona Murray23 most notably has advocated. With a redraft of 

Article 355 TFEU in prospect, proposals to rewrite that Treaty provision are transformed from 

a theoretical exercise into a pressing item on the agenda. But whether this prospective textual 

amendment of primary law will succeed in resolving deep interpretative issues related to the 

law of the overseas presents questions that can really only be answered by looking at the 

three more abstract frames set out in this chapter. The identity of the entities encompassed 

by the EU overseas has continuously evolved over the decades but the fundamental dynamics 

of their place in Union law are more reliably linked to the foundational, jurisdictional and 

structural frames as ways of imagining sovereignty. The withdrawal of the British overseas 

therefore forces into the foreground our presuppositions about the overseas in Union law 

and emphasises the salience of territories that have elected non-statehood even in a process 

directed towards the purported reacquisition of the old, state-centric “high sovereignty”24. 25 

 

A second reason that British withdrawal creates a new need for the future clarification of the 

values and structure of the overseas stems from the presentation of the Treaty’s special 

territorial statuses as a reservoir of ideas for differentiation in the metropolitan territory of 

the United Kingdom. Specifically, the OCT status has been cast as a template for some of the 

constituent units of the United Kingdom to remain in the EU while others withdraw. A solution 

-dubbed “reverse Greenland” by analogy with the 1985 Greenland Treaty- has been proposed 

along these lines26 and a similar arrangement based on the overseas status of Svalbard under 

the EEA Agreement27 has been put forward by the Scottish Government28. Although not 

considered here, the appearance of these proposals -drawing on the OCTs as an intellectual 

resource- call not only for scrutiny of the practical workability of differentiated statuses but 

                                                      
23 F. Murray, op.cit.n.4. 
24 See N. Walker, op.cit.n 1 of Chapter 2. 
25 The endurance of the structural, jurisdictional and foundational presuppositions of the OCT association will 
notably be put to the test by the UK Government’s pledge to engage with the priorities of British overseas 
throughout the withdrawal negotiation, in accordance with their various constitutional relationships with the 
UK. On this, see: “2016 Comminqué”, UK-Overseas Joint Ministerial Council, paragraph 4. 
26 N. Skoutaris, “From Britain and Ireland to Cyprus: Accommodating ‘Divided Islands’ in the EU Political and 
Legal Order”, EUI Working Papers, Academy of European Law AEL 2016/02; U. Pram Gad, “Reverse 
Greenland?” in L. Riddoch (ed.) McSmörgåsbord (Edinburgh: Luath Press, 2016). 
27 See Annex U, Agreement on the European Economic Area, [1994] OJ L1/219. 
28 Scottish Government, Scotland’s Place in Europe, (Edinburgh: Crown Copyright, 2016), p.32, paragraph 138. 
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also move into focus the three frames discussed in this chapter as disputes about the ideas of 

sovereignty upon which the Union’s overseas law is premised. 

 

As the example of the Article 50 process demonstrates, the focus of the following chapter on 

the structural, jurisdictional and foundational frames allows us not only to engage with the 

colonial pedigree of the EU overseas, the right to self-determination and decolonisation, but 

also equips us for contemporary problems of sovereignty.  

 

A. Focus and Structure of the Chapter 

 

The subject of this chapter is the “overseas” understood as both the OCTs and ORs. This 

follows the scholarly practice in French language publications demarcating a general field of 

EU law called droit européen d’outre-mer29 which has been subsequently embraced by English 

language scholarship.30 This is neither to elide the statuses which Article 355 TFEU creates nor 

to propose uniform treatment of each in a joint analysis without making further distinctions. 

All the Article 355 TFEU statuses can, as such, be organised into three categories: (i) the 

Overseas Countries and Territories (“OCTs”) provided for in Article 355(2) TFEU; (ii) 

Outermost Regions (“ORs”) in Article 355(1) TFEU; and (iii) sui generis territories including 

European territories for whose external relations the Member States are responsible under 

Article 355(3) TFEU, in substance only Gibraltar; the Åland Islands under Article 355(4) TFEU; 

the Faeroe Islands, United Kingdom Sovereign Base Areas of Akrotiri and Dhekelia, the 

Channel Islands and Isle of Man pursuant to Article 355(5) TFEU.31 The sui generis territories 

                                                      
29 D. Custos, “La révélation d’un droit communautaire d’outre-mer in J. Ziller & L. Tesoka (eds.) Union 
européenne et outre-mers: Unis dans leur diversité (Presses Universitaires, 2008), p.429. 
30 D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated Overseas Countries and 
Territories, Territories Sui Generis (Kluwer, 2011). 
31 Advocate General Szpunar has lately conceived the sui generis territories as having a kind of unity despite 
their variegation, see: Opinion of Advocate General Szpunar in Case C-591/15, The Gibraltar Betting and 
Gaming Association Limited v. Commissioners for Her Majesty’s Revenue and Customs, ECLI:EU:C:2017:32, 
paragraph 48: “[...] The only difference in the legal treatment between Gibraltar and Jersey is that, as far as the 
latter is concerned, there is the provision of Article 355(5)(c) TFEU, which constitutes a lex specialis in relation 
to Article 355(3) TFEU. As a result of that specialised provision, the Treaty rules do not apply fully but apply 
only in part to Jersey, within the limits laid down by the specific regime created for it. In this respect, the 
general legal situation regarding Jersey is identical to that of the Isle of Man […]”. In like manner, following 
Szupunar’s analysis, the Sovereign Base Areas in Article 355(5)(b) TFEU also represent a kind of lex specilis of 
Article 355(3) TFEU. See: S. Laulhé Shaelu “The Principle of Territorial Exclusion in the EU: SBAs in Cyprus – A 
Special Case of Sui Generis Territories”, ibid, p.174. Laulhé Shaelou’s questioning of the very idea of a principle 
of territorial exclusion in Union law, since the “originally substracted” territories find themselves subject to 
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will not be considered in this chapter except as points of comparison. The choice of the 

general overseas designation for the OCTs and the ORs emerges from a number of factors. 

The first relates to the common problems linked to divergence from the classical application 

of primary and secondary Union law. The second relates to the dynamism of the overseas 

territories derived from changes in the Treaties and in interpretative approaches over time. 

In particular, recent evolutions demonstrate an increasing convergence32 in particular 

between the OCT and OR status. This makes it important to address the OCT and OR statuses 

in turn within the encompassing chapter. 

 

What this chapter offers is an analysis of the overseas through the foundational, jurisdictional 

and structural frames that this thesis makes use of to illuminate the boundaries of the 

Member State polity. In other words, it reckons with the deeper dynamics of sovereignty and 

self-determination; the power to decide whether a territory is metropolitan, overseas or 

independent; and the method of distinguishing between the general application of EU law 

and the special rules that apply to the overseas. These territorial questions lie at the very 

centre of the frames we have identified and that structure our analysis of the legal rules on 

the delimitation of territory and citizenship. 

 

The analysis in this chapter will be elaborated in the following way. In Section I.B I first discuss 

some limitations of addressing the boundaries between the metropolitan Member State and 

overseas in European law in terms of the first-order question of whether the territories are 

inside or outside of the Union. In order to propose an alternative account, in Section II, the 

overseas are presented as units of self-determination in a colonial context by exploring three 

explanations of the overseas in the Union: (i) their status in national law; (ii) their public 

international law status; (iii) their status based on their history. I argue that this presentation 

of the overseas is the key to understanding the overseas because it permits us to discuss them 

in the context of sovereignty frames, which mediate the territories' relationship with both the 

metropole and the Union. Accordingly, in Sections III to V, I analyse three such frames as the 

                                                      
Union law ratione materiae or ratione personae, is highly revealing.  It suggests that even the most seemingly 
clear-cut exclusion of Union law, with regard to the Sovereign Bases in Article 355(5) TFEU, is not to be 
interpreted in an “absolutely negative” manner, but is to be described as providing for “qualified or conditional 
application or non-application of certain Treaty provisions”. 
32 D. Custos, “Implications of the European Integration for the Overseas” in D.Kochenov, ibid, pp.91-120. 
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parameters through which (considering the what, who and how of a number of decisions in 

their regard) the overseas attain a functional autonomy within both the Member State and 

the Union. The foundational frame is presented in Section III as taking form in the strategy 

waiver of the right to self-determination by the OCTs, thereby the territories open up the 

alternative of maximising their agency through representative institutions of the OCT 

association. Section IV turns to the jurisdictional frame, or who decides on the territorial 

scope of OCTs and ORs, through identifying the principles with which Article 203 TFEU and 

349 TFEU are bound vis à vis Article 48 TEU. Finally, Section V considers the structural frame 

as the method of dividing the special provisions applicable to the OCTs and ORs from general 

Union law; three methods are isolated and an explanation of  the recent division in 

approaches of the Court and the Advocates General is supplied. In Section VI the conclusions 

of this chapter are laid out.  

 

B. The Limitations of First-Order Questions 

 

Like elsewhere in the thesis, the method executed in this chapter distinguishes itself from 

what we call first-order questions. These questions, as understood in this thesis, reduces 

arguments about territory and citizenship to questions of demarcation and it considers the 

status of statehood as equating to exclusive powers in their regard. To give an idea of the 

first-order questions in the field of this chapter, the main issue relates to the discussion of the 

EU overseas being, either tacitly or expressly, channelled into application of the state concept 

to the Union, the Member States and the territories respectively. Indeed, the capacity to 

possess territory as a state is the major premise and point of departure for Ziller’s overview 

of the field: “the European Union is not a state and has no territory of its own”33. Kochenov 

is right to sound a note of caution regarding Ziller’s characterisation here34. But he does so by 

arguing that a threshold has been crossed (with Lisbon) that now makes it possible to talk of 

                                                      
33 J. Ziller, “The European Union and The Territorial Scope of European Territories” (2007) 38(1) Victoria 
University of Wellington Law Review 51. 
34 See Footnote 3 of Chapter 1 D. Kochenov in D.Kochenov (ed.), op.cit. n 4, p.4. Kochenov notes that the 
literature on the territorial scope of EU law usually starts with a denial of the applicability of notion of territory 
to the Union.  For this tendency, see: J. Ziller, ibid; V. Coussirat-Coustère, “Article 227” in V. Constantinesco et 
al (eds.) Traité instituant la CEE: Commentaire article par article (Paris: Economia, 1995), pp.1419-1420.  
Kochenov himself sees the Lisbon Treaty has having affected a qualitative change making it possible to talk of 
“territory” when describing the EU. 



74 
 

the Union possessing a territory. While acknowledging the possibility of Union territory 

decoupled from the concept of statehood, Kochenov does not make explicit the real 

methodological problem with Ziller’s premise: it relies on a reified and deductive application 

of the state concept to the Union. As the methodology set out in Chapter 2 makes plain, this 

thesis seeks to avoid restricting the debate to the narrow question of how closely the Union 

resembles a state based on a criterial list of attributes from the single perspective of one legal 

order. A narrow focus on territory qua criterion of a threshold state concept leads to reified 

debate that fails to treat the normative and explanatory ideas of sovereignty separately from 

discussions about where the statehood is acknowledged in formal legal practice. This is 

precisely what attention to the foundational, jurisdictional and structural frames achieves in 

this chapter by exposing the normative and explanatory frames of sovereignty that go beyond 

the formal location of sovereignty. This puts us in a position to say that while the Member 

States are states with territory on the level of Walker’s “object-language”35 this does not 

exclude our deeper “meta-language” frames about overlapping constitutional claims and 

jurisdiction within the overseas “of the Member States” that amount to a kind of territorial 

jurisdiction. 

 

The first-order discourse is not just a question of theoretical premises but it also suggests that 

some approaches to the EU overseas are likely to distort our view of them, notwithstanding 

their value on other levels of policy. One example of this is Fiona Murray’s use of proposals 

for Treaty amendment as a vehicle for sharpening our understanding of the overseas. It is 

reflective of this reifying tendency of the first-order since it views the overseas as principally 

being the sovereign possessions of the Member States which can be disposed of at will. 

Proposing a redrafting of the territorial provisions of the Treaties does this by privileging 

ordinary amendment by Article 48 TEU as a process with special value and thereby enshrines 

the Member States as exclusive Masters of Treaties as regards the overseas. No meaningful 

role for the regions and territories themselves is contemplated in this amendment. But a pure 

focus on amendment also seems to suggest that longstanding questions regarding scope of 

general Union law and the status of OCTs and ORs in the Union can simply be removed by the 

                                                      
35 N. Walker, “Late Sovereignty in the European Union” in N. Walker (ed.) Sovereignty in Transition (Hart 
Publishing, 2003). 
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Member States adopting clearer language in an isolated provision dealing with their 

territories.36 Concentration on the Treaty text fails to engage with, among other things, the 

influence of the deeper imperatives of Union law in the overseas and the right of self-

determination -questions about the normative and explanatory limits of state sovereignty- 

which are encompassed by the foundational, jurisdictional and structural frames explored in 

this chapter. 

 

II. The Overseas Qua “Potentially Sovereign, Postcolonial, Micro-Polities” 

 

Before exploring the foundational, jurisdictional and structural frames surrounding the 

overseas, in conformity with the methodological approach followed in this thesis, it is first 

vital to explain what the overseas are and set out what explains such differentiated statuses 

in Union law. Three different factors are typically adduced to account for the EU overseas: 

their status in national law, their status in international law and their history.37 In the 

following section each of these aspects is examined in turn.  The task of providing an 

explanation of the overseas through this kind of legal-historical analysis38 does not simply 

serve to describe the overseas (although, as peripheral objects of study in Union law this is 

also useful), but it equally clears the path for subsequent discussion of the frames. From this 

point of view, the most important aspect which the section stresses is the salience of the 

postcolonial origin of the OCTs and the ORs. This historical provenance not only explains the 

evolving identity of the OCTs included in Annex II but also establishes the basis of a distinct 

status in public international law and explains the exclusionary design of the OCT association 

and the regime applicable to the départements d’outre-mer in the Treaty of Rome. While the 

section finds there is no uniform public international law status of overseas territory, with a 

few structural exceptions, the OCTs are either present or former non-self-governing 

territories under Chapter XI of the UN Charter. As non-self-governing territories, such OCTs 

benefit from the principle of self-determination. This norm of public international law is the 

                                                      
36 A similar point about the lack of consideration of the influence of Union citizenship and the principle of 
equality is made in: A. Tryfonidou, “Book Review: Fiona Murray, The European Union and Member State 
Territories: A new legal framework under the EU Treaties, The Hague: T.M.C. Asser Press, 2012.” (2012) 
Common Market Law Review, 2049, 2050. 
37 D. Kochenov, op.cit.n.4,pp.11-12. 
38 Ibid, p.18. 
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essential backdrop for the foundational and jurisdictional frames explored in Sections III and 

IV below.  

 

The proximity of the non-self-governing status of the OCTs and ORs in fact gives a legal 

underpinning to the Adler-Nissen and Pram Gad’s description, in international relations 

scholarship, of the EU overseas as a collection of potentially sovereign, postcolonial, micro-

polities39. Their definition is therefore adopted here as offering the best conception of the 

overseas, not only in terms of their framing in Article 355 TFEU, but as polities with a degree 

of both autonomy and the legal subjectivity to shape their relationship with the metropolitan 

state and the Union. As the analysis in Sections III and IV show, the potential sovereignty of 

the overseas does not simply present the overseas with a latent right to independent 

statehood (indeed, that it a status that they have consistently eschewed) but also an 

independent source of legal and political authority to initiate changes of status within the 

Union or in relation to the Member State, be that in terms of pursuing further integration or 

a looser set of ties. 

 

As such, the purpose of this section is therefore not to expose some “darker legacy”40 of 

European integration in terms of an intellectual debt to or complicity with colonialism.41 

Instead its purpose is to make explicit the legal and historical setting for ORs and OCTs in both 

the 1950s and today. In doing so, it offers -in somewhat elevated language- a “diachronic 

sociology of knowledge”42 that tracks the “switchlines”43 of postcolonial polities as they 

developed across generations in different directions. Specifically, the OCTs and ORs have a 

common history with many independent African Caribbean and Pacific ("ACP") states but for 

them decolonisation is the path not taken. (One simply needs to look at a map of, for instance, 

the Caribbean or South Pacific for proof of these decolonisation dilemmas.) This setting 

provides sources of rationalisation of the inclusion of the overseas in the Union on 

                                                      
39 R. Adler-Nissen and U. Pram Gad (eds.) European Integration and Postcolonial Sovereignty Games (London: 
Routledge, 2013), p. 18. 
40 C. Joerges & N. Singh Ghaleigh (eds.) Darker Legacies of Law in Europe: The Shadow of National Socialism 
and Fascism over Europe and Its Legal Traditions (Oxford: Hart Publishing, 2003). 
41 For this see: P. Hansen & S. Jonsson, “Imperial Origins of European Integration and the Case of Eurafrica: A 
Reply to Gary Marks’‘Europe and Its Empires” (2012) 50(6) Journal of Common Market Studies 1028–1041. 
42 N. Walker, “From Grossraum to Condominium: A Comment in C. Joerges & N. Singh Ghaleigh (eds.), op.cit. 
n 40, p.194. 
43 Ibid. 
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differentiated terms. By exploring this, the section helps us to understand the historical 

incongruence of the presence of such residual dependent territories in a post-national 

constitutional order like the EU and legal resources open to the ORs and OCTs as they 

construct alternatives to independent statehood in the terms of the foundational, 

jurisdictional and structural frames. 

 

A. The Overseas in National Law 

 

In the brief exposition of the overseas status which often precedes the tackling of substantive 

legal questions, the national law status of the OCT or OR is frequently noted by the Court.44  

In their specifics, the national law designations of OCTs and ORs do not fundamentally shed 

any light on the reasons for these statuses to exist in Union law in terms of a historical cause 

or because of practical implementation. To begin with, national law is necessarily diverse; it 

varies between the four Member States with which the OCTs are linked and between the 

three Member States with ORs. National law does not yield therefore a uniform conception 

on which either of the Article 355 TFEU statuses are based. Secondly, as Advocate General 

Jääskinen has pointed out, the national law framings of the overseas are no more than facts 

which cannot be allowed to prejudice the interpretative autonomy of Union law.45 

 

The national law statuses of the OCTs nonetheless grosso modo share a family resemblance. 

Article 41 of the Charter of the Kingdom of the Netherlands46, Article 74 of the French 

Constitution47, the British Colonial Laws Validity Act 186548 and the Danish Act on Greenland 

                                                      
44 This reflects the emphasis in Article 198 TFEU as a relation between the Union and the OCT agreed by the 
Member States.   
45 Opinion of Advocate General Jääskinen in Joined Cases C-106/09 P and C-107/09 P, Spain and Commission v. 
United Kingdom and Government of Gibraltar, ECLI:EU:C:2011:215, paragraph 55: “To my mind, this question 
concerns the autonomous interpretation of European Union law. Primary law has granted Gibraltar a special 
status in the legal order of the European Union. The legal effects of that status with regard to application of 
European Union law on State aid do not therefore depend on Gibraltar’s status as defined in international law 
and, still less, its status under United Kingdom constitutional law but derive solely from an interpretation of 
the Treaty […]”. 
46 Article 41, Statuut voor het Koninkrijk der Nederlanden. 
47 Article 74, Constitution du 4 octobre 1958, JO 05-10-1958 p. 9151-9172. 
48 Section 1(1), Colonial Laws Validity Act 1865: “(1)[…]An Act of Parliament, or any provision thereof, shall, in 
construing this Act, be said to extend to any colony when it is made applicable to such colony by the express 
words or necessary intendment of any Act of Parliament[…]”. Similar to the rule that statutes of the Imperial 
Parliament do not apply to the overseas except by “express words or necessary intendment”, there is a 
pattern of colonial laws incorporating only “statutes of general application”. One such instance is Section 14(1) 



78 
 

Self-Government of 200949 all provide that general statutes applicable in the metropolitan 

territory of state only apply under special conditions expressly adopted by law in the 

respective overseas territories. This is without prejudice to a simultaneous strong affirmation 

of the formal unity of the territories with the metropole pursuant to doctrines such as 

Denmark's rigsfællesskabet (Unity of the Realm), the indivisibility of the French Republic, and 

the UK's notion of “one realm having one undivided Crown”.50 

 

The ORs too share a family resemblance in their framing under national law. The tenor of 

Article 73 of the French Constitution, Title VII of the Portugese Constitution and Title VII, 

Chapter 3 of the Spanish Constitution is that general national law is applicable to the 

departements d’outre-mer, the Azores, Madeira and the Canary Islands in the usual way as it 

is in any other part of the national territory, except where adjustments are made by the 

autonomous authorities or the law establishing them. Accordingly, as a generalisation, one 

could say that the default rule for ORs under national law is the reverse of that for OCTs: 

general national law applies except where changes are made rather than general national law 

only applying by “express words”.  

 

As such, these factual family resemblances aside, Article 355 TFEU, unlike provisions in 

previous Treaties51, contains no mention of national law that could give an appearance of a 

renvoi.52 The absence of any kind of legal dependency on national law is further demonstrated 

                                                      
of the Pitcairn Judicial Ordinance 1970. The Privy Council in Christian & Ors v. The Queen (The Pitcairn Islands) 
[2006] UKPC 47 was faced with lending an interpretation to the term “statutes of general application” on an 
appeal regarding convictions on charges of rape, indecent assault and incest. The Privy Council unanimously 
dismissed the appellant’s claim that the Sexual Offences Act 1956 providing for the offences of rape, indecent 
assault and incest was not such a statute of general application, paragraph 13 per Hoffmann LJ. 
49 Act no. 473 of 12 June 2009, Act on Greenland Self-Government. 
50 Section 1, Greenland Home Rule Act, Act No. 577 of 29 November 1978; Section 1, Home Rule Act of the 
Faroe Islands No. 137 of March 23, 1948; Article 1, Constitution du 4 octobre 1958, JO 05-10-1958 pp. 9151-
9172: " La France est une République indivisible […]"; R (on the application of Bancoult) v. Secretary for Foreign 
and Commonwealth Affairs [2008] UKHL 61, paragraph 47; Halsbury's Laws of England (4th ed 2003 reissue) 
Volume 6, paragraph 716. 
51 See Article 227(2) EEC: “2. With regard to Algeria and the French overseas departments, the general and 
particular provisions of this Treaty relating to:”. 
52 See Section IV below on the brief period that had Saint Pierre et Miquelon as a département d’outre-mer 
before returning to a collectivité. 
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by the imposition of direct rule on the Turks and Caicos Islands53 and Pitcairn54 by the United 

Kingdom with no effect on the status of those territories as OCTs under Union law. 

 

The upshot of all this is that national law plays no role in the legal status of the overseas 

because of its inherent diversity, on the one hand, and the interpretative autonomy of Union 

law, on the other. Nonetheless, national law offers a generic factual premise55 for the statuses 

established in Article 355 TFEU and are among the factors indicating whether a territory is 

non-self-governing in international law. 

 

 

B. The Overseas in International Law 

 

1. Is there a status? 

 

There are really two questions that are of relevance to identifying the features of the 

overseas: (i) the distinguishing features of overseas territories in public international law; and 

(ii) the coincidence between territories with those features and territories covered by Article 

355 TFEU. It is shown, firstly, that to talk of “overseas territories” is not to talk of a public 

international law status, although it greatly overlaps with the “non-self-governing territories” 

in Chapter XI of the UN Charter. Secondly, it is argued the territories addressed by Article 355 

TFEU, and, in particular, the ORs and OCTs in paragraphs 1 and 2, do not possess unifying 

hallmarks in terms of status under public international law but that Chapter XI and the 

principle of self-determination nonetheless frames the association for the majority of the 

Annex II OCT territories.  While acknowledging that Chapter XI has shaped an autonomous 

international law status which many of the OCTs share, it would be a post hoc ergo propter 

hoc -an after the fact rationalisation- to describe public international law as offering a causal 

explanation for the creation of the OCT association by the EEC Member States. As is 

demonstrated in this section, the development of the principle of self-determination by the 

                                                      
53 The Turks and Caicos Islands Constitution (Interim Amendment) Order 2009, S.I. 701/2009. 
54 The Pitcairn Constitution Order 2010, S.I. 244/2010. 
55 For this understanding of national law as fact see: Opinion of Advocate General Jääskinen, op.cit. n 45, 
paragraph 47.  
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General Assembly and International Court of Justice in fact only gave proper weight to the 

Chapter XI status in the decades after the OCT association had been brought into being in 

1957. Despite this, the parallel that has emerged between the public international regime of 

Chapter XI and Union law OCT association contributes a significant dynamic that finds 

expression in the foundational, jurisdictional and structural frames examined later in the 

chapter. 

 

Public international law offers no definition of overseas territory capable of attracting a 

consensus.56 While, precisely because of the fact of their dependence, the separate statehood 

of such territories has always been doubted, it is nonetheless possible to state that overseas 

territories possess at least some kinds of legal personality separate from the metropolitan 

state. Anthony Aust suggests a formulation oriented around domestic law: a definition of 

“overseas territory” extending to territories under the sovereignty of a state but not governed 

as part of its ‘metropolitan territory’ under domestic law.57 Novak criticises Aust’s proposal 

as a public international law definition since it refers to what international law considers to 

be pure facts: municipal law.58  

 

The public international characteristics of the territories in the Annex II arise from the evolving 

interpretation of principle of self-determination as applied to Chapter XI of the UN Charter. 

As Shaw notes, the “veil of domestic jurisdiction” was only pierced, and separate existence 

for non-self-governing territories created, with the right of self-determination.59 Article 1(2) 

of the UN Charter provides that one of the purposes of the organisation is “to develop friendly 

relations among nations based on the respect for the principle of equal rights and self-

determination of peoples”. Despite the instinct to universalise this principle to cover all 

peoples, an analysis of the travaux preparatoires concludes that the drafters of the Charter 

initially intended to extend self-determination only to the Member States of the UN.60 In 

                                                      
56 G. Novak, “Overseas Territories, Australia, France, Netherlands, New Zealand, United Kingdom, United 
States of America” in R. Wolfrum (ed.) Max Planck Encyclopedia of Public International Law (Oxford University 
Press, 2013).  
57 A. Aust, Handbook of International Law (Cambridge: Cambridge University Press, 2010), p.29. 
58 G. Novak, op.cit.n 56. 
59 M. Shaw, Title to Territory in Africa: International Legal Issues (Oxford: Oxford University Press, 1986), 
pp.172-173. 
60 A. Cassese, Self-Determination of Peoples (Cambridge: Cambridge University Press, 1995), pp. 37-43. 
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substance, self-determination was understood by the drafters as simply synonymous with 

state sovereignty, that had already found recognition in customary and treaty law.61 

Accordingly, Article 1(2) was not read as acknowledging a right for non-self-governing 

territories or -to use the contemporary vernacular term- overseas territories to attain 

independence or any other form of free association. 

 

As such, self-determination is not found in Chapter XI of the Charter on non-self-governing 

territories. Article 73, in that Chapter, merely recognises the acceptance of Member States 

“to promote to the utmost…the well being of the inhabitants of […] territories whose peoples 

have not yet attained a full measure of self-government” as a “sacred trust” and to treat the 

interests of the inhabitants as “paramount”. A minority of scholars have read Article 73 as 

channelling the right to self-determination in Article 1(2) so as to include the colonial peoples 

of the non-self-governing territories within its scope.62 Others regard Article 73 and Charter 

XI as having in fact given qualified authorisation to colonial administration by acknowledging 

the “responsibility” of Member States.63 Whatever the intention of the drafters of the 

Charter, the General Assembly and the ICJ have progressively interpreted the principle of self-

determination to apply to the peoples of the non-self-governing territories. This interpretive 

effort is important since it gave real weight to the Chapter XI status and, consequently, altered 

the public international law status of most of the OCTs. Self-determination creates special 

regimes for non-self-governing territories in the law of treaties, state succession and even the 

law relating to the use of force. It is therefore the basis not only of a right to independence 

or free association but also, while the territory remains non-self-governing, the foundation of 

an autonomous international status. Retracing the changes in the meaning of self-

determination allows us to understand the evolving dynamics of the OCT association as set 

out first  in the Treaty of Rome and later in successor Treaties. The emergence of self-

determination as not only merely an effective rule of international law but, indeed, as a 

peremptory norm upended the original Eurafrican assumptions of the Member States when 

the OCT association was first created. In the context of this chapter, the trajectory of self-

                                                      
61 E. Rodríguez-Santiago, “The Evolution of Self-Determination of Peoples in International Law” in F. R. Tesón, 
The Theory of Self-Determination (Cambridge: Cambridge University Press, 2016), p. 219.  
62 S. Calogeropoulos-Stratis, Le droit des peuples à disposer d’eux-mêmes (Bruxelles : Bruylant, 1973), pp. 113-
114. 
63 E. Rodríguez-Santiago, op.cit.n 61, p.220. 
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determination is important not so much because it demonstrates that the OCT association is 

somehow premised on a public international law status but because the autonomy it affords 

OCTs is the premise of the foundational, jurisdictional and structural frames. 

 

The starting point for the development of self-determination was Article 73(e) of the UN 

Charter. Article 73(e) in Chapter XI of the UN Charter provides for the duty on administrating 

states to transmit information about non-self-governing territories, but it does not itself 

define non-self-governing territories, nor which authority determines if such a territory later 

attains a full measure of self-government nor what the substantive criteria are to make such 

a determination.64 Faced with this lacuna, the General Assembly initially left it to 

administrating powers themselves to determine which territories were non-self-governing for 

the purposes of Article 73(e).65 In essence, the administrating powers were the sole arbiters 

of the meaning and identity of non-self-governing territories. This was quickly changed by the 

General Assembly. First, it lay down a guide for administering powers when transmitting 

information under Article 73(e).66 The General Assembly next determined that it was 

competent to discuss changes in status of non-self-governing territories and that the UN was 

required to be informed of any change.67 It moreover created special committees to study 

information submitted by administering powers and to determine  when a territory should 

be deemed a Chapter XI territory68, and subsequently adopted a series of identifying factors.69 

The cumulative effect was to create a modest supervisory role for the General Assembly, 

qualifying the discretion of the administering powers.  

 

                                                      
64 M. Igarashi, Associated Statehood in International Law (The Hague: Kluwer Law International, 2002), pp.10-
11. 
65 United Nations General Assembly Resolution 66(I) of 14 December 1946, Transmission of Information under 
Article 73e of the Charter. 
66 United Nations General Assembly Resolution 142(II) of 1947; United Nations General Assembly Resolution 
Resolution 143(II) of 1947. 
67 United Nations General Assembly Resolution 222(III) of 1948; United Nations General Assembly Resolution 
334(IV) of 1949. 
68 United Nations General Assembly Resolution 146(II) of 1947; United Nations General Assembly Resolution 
219(III) of 1948; GA Resolution 332(IV) of 1949; GA Resolution 445(V) of 1950; GA Resolution 565(VI) of 1952. 
69 United Nations General Assembly Resolution 567(VI) of 1952; United Nations General Assembly Resolution 
648(VII) of 1952; United Nations General Assembly Resolution 742(VIII) of 1953. 
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In a second phase, the General Assembly incorporated a link between self-determination and 

human rights in a series of resolutions addressing the non-self-governing territories.70 Most 

significantly,  GA Resolution 637(VII) gave explicitly recognition to the right of self-

determination of non-self-governing territories. The fundamental move was not however 

based on the wording or purpose of Chapter XI but on Article 1(2) and the human rights. GA 

Resolution 637(VII), and the successor resolutions which have made reference to it71, does 

not therefore endorse a channelling theory of Channel XI, but bases itself on the “principles 

and spirit of the Charter”. 

 

A third period, beginning in 1960, following the accession of newly independent former 

colonies, questioned the very relationship set up by Chapter XI and XII. General Assembly 

Resolution 1514 (XV) condemns the colonial relationships to which both non-self-governing 

territories and trust territories are submitted. General Assembly Resolution 1541 (XV) was 

complementary to this condemnation by establishing factors requiring the submission of 

information under Article 73(e), including, in particular the following: Principle I states that 

Chapter XI should apply to territories at the time of the ratification of the Charter as “then 

known to be of the colonial type”; Principle IV clarifies that such territories are  

“geographically separate and is distinct ethnically and/or culturally from the country 

administering it”; Principle V clarifies that the geographical and ethnical or cultural 

distinctness of a territory, in the terms of Principle IV, is to be established by “administrative, 

political, juridical, economic or historical” elements that “arbitrarily” places the territory in “a 

position or status of subordination”. Moreover, later by Principle V of the Declaration on 

Friendly Relations provided for the “separate and distinct”72 status of non-self-governing 

territories. 

                                                      
70 United Nations General Assembly Resolution 545 (VI) of 1952; United Nations General Assembly Resolution 
637(VII) of 1952; GA Resolution 738(VIII) of 1953; GA Resolution 837(IX) of 1954; United Nations General 
Assembly Resolution 1188(XII) of 1957. 
71 United Nations General Assembly Resolution 738(VIII) of 1953; United Nations General Assembly Resolution 
837(IX) of 1954; United Nations General Assembly Resolution 1188(XII) of 1957 
72 Principle V, UN General Assembly Resolution 2625 (XXV), “Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United 
Nations”, 24 October 1970: “[…] The territory of a colony or other Non-Self-Governing Territory has, under the 
Charter, a status separate and distinct from the territory of the State administering it; and such separate and 
distinct status under the Charter shall exist until the people of the colony or Non-Self-Governing Territory have 
exercised their right of self-determination in accordance with the Charter, and particularly its purposes and 
principles […]”. 
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This progressive development of the right to self-determination for non-self-governing 

territories by the General Assembly has also influenced the development of discrete areas of 

international law including state succession, the use of force and the law of treaties.  

 

The question of a definition for dependent territories, in terms of their fundamental features 

in international law, was approached by the International Law Commission in its work on state 

succession. As such, the Vienna Convention on State Succession in Respect of Treaties that 

resulted from the work of the International Law Commission, treats a “newly independent 

state”, defined as a new state that was a dependent territory prior to succession73, as distinct 

from successor states created from the metropolitan territory of the predecessor state74. This 

distinction emerged from quite a heated debate, emblematically between D. P. O’Connell and 

Mohammed Bedjaoui, about the significance of decolonisation and self-determination for the 

rules of state succession.75 It was a debate that Rapporteur Waldock deftly sidestepped in his 

initial reports76 but one which the International Law Commmission was finally obliged to 

confront. Here again the effort to isolate the distinguishing features of dependent territories 

was eclipsed by the imperative of ensuring respect for right self-determination in state 

                                                      
73 Article 2(f) of Vienna Convention on State Succession in Respect of Treaties, 23 August 1978, United Nations 
Treaty Series, vol. 1946, p. 3. “newly independent State” means a successor State the territory of which 
immediately before the date of the succession of States was a dependent territory for the international 
relations of which the 
predecessor State was responsible”; See generally Part III. 
74 Article 34(1) “When a part or parts of the territory of a State separate to form one or more States, whether 
or 
not the predecessor State continues to exist […]” See generally Part IV. 
75 M. Craven, The Decolonization of International Law, pp. 80-90. See especially, p. 84: “O'Connell was known, 
at the time, in large part for his advocacy of a general presumption of legal continuity in case of decolonization 
[…] the idea that this could be achieved in large measure by resort to the doctrine of acquired rights. Bedjaoui, 
for his part, had launched a coruscating attack on the doctrine of acquired rights […], castigating those who 
defended it, as purveyors of a dubious neo-colonialist enterprise”; See also the highly unusual parallel 1970 
courses at the Hague Academy of International Law on the same topic: D. P. O'Connell, “Recent Problems of 
State Succession in Relation to New States” (1970) 130 71 Collected Courses of the Hague Academy of 
International Law, 95; M. Bedjaoui, ‘Problèmes Récents de Succession d'Etats dans Les Etats Nouveaux’, 
(1970)130 71 Collected Courses of the Hague Academy of International Law, 463. See also their respective 
doctoral dissertations: M. Bedjaoui, La révolution algérienne et le droit (Algiers : Éditions de l'Association 
internationale des juristes démocrates, 1961) ; D. P. O’Connell, The Law of State Succession (Cambridge : 
Cambridge University Press, 1956). See also Bedjaoui’s advocacy of a departure from an acquired rights 
approach in so far as archives, state debts and property are concerned:  M. Bedjaoui, Second Report on 
Succession of States and Governments: Succession in Respect of Matters other than Treaties, UN Doc 
A/CN4/216/Rev 1, Yrbk ILC, 1969, II, p 69. 
76 Waldock, Third Report on Succession in Respect of Treaties, UN Doc A/CN4/224, and Add1, Yrbk ILC (1970) 
II, 25, p. 27, paragraph 9. 
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succession. Rapporteur Vallat thus approached the question of state succession by asking 

when consent to a given treaty was to be presumed to have been given by the territory 

forming the new state. In his analysis, a dependent territory was to be distinguished from a 

part of the metropolitan state because “although it may be consulted about the extension of 

treaty, does not normally play any part in the actual government of the state concerned, and 

cannot therefore be regarded as responsible for the conclusion of the treaty as such”.77 By 

setting this criterion of involvement in the “actual government of the state”, Vallat again also 

makes a reference to rules of domestic jurisdiction, the veil of which is pierced by the principle 

of self-determination, so that participation in internal decision-making comes under 

international scrutiny. Self-determination can therefore be seen to recognise a separate 

status for non-self-governing territories and other former colonies under that law of state 

succession. 

 

Another example of the integrated yet distinct status of overseas territories in international 

law emerges from the law on the use of force. In the event of an armed attack against a 

dependent territory does international law consider that armed attack as occurring against 

the metropolitan state or does some distinction exist? After all, paragraphs 4 and 6 of General 

Assembly Resolution 1514 (XV) enjoin states to respect the “integrity of their national 

territory” and their “territorial integrity” so as to prevent the people from exercising the right 

of peacefully and freely decide on their status. The Falklands/Malvinas78 war demonstrates 

some of the complications in this regard. After the outbreak of the conflict, the UN Security 

Council adopted Resolution 50279 calling for an immediate cessation to hostilities, the 

withdrawal of Argentinian forces from the Falklands and requiring the governments of the UK 

and Argentina to seek a diplomatic solution. Resolution 502 was couched in sufficiently 

                                                      
77 Vallat, First Report, UN doc A/CN4/278, and Add 1-6, Yearbook of the International Law Commission, 1974, 
II, p.4, paragraph 401. 
78 An important caveat here are doubts about whether the Falklands/Malvinas really enjoy a right to self-
determination because of the nature of the inhabitants of the territory as “settlers”. Idem Gibraltar: A. 
Cassese, op.cit.n 60., pp. 86-88; M. Iovane, “Le Falkland/Malvinas : autodeterminazione o colonizzaione?” in N. 
Ronzitti (ed.) La questione delle Falkland/Malvinas nel diritto internazionale (Milan: A. Giuffrè, 1984), pp. 85-
112 ; T. Frank & P. Hoffman, “The Right to Self-Determination in Very Small Places” (1976) 8 New York Journal 
of International Law and Policy 331; P. Malanczuk, Akehurst's Modern Introduction to International Law 
(London: Routledge, 1997), pp. 331-332; M. Reisman, “The Struggle for the Falklands” (1983) 93 Yale Law 
Journal 287.  
79 UN Security Resolution 502 (1982) of 3 April 1982. 
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passive language so as to present questions regarding whether Article 51 of the UN Charter80 

could still be invoked by the United Kingdom.81 Part of this argument hung on temporality: 

that is to say, it asserts that Article 51 may only be invoked by a UN Member State before the 

Security Council has taken measures, but not after.82 Indeed, it was countered by the United 

Kingdom that Resolution 502 had not “in fact been effective to restore international peace 

and security because of Argentina’s refusal to comply” and Article 51 could therefore still be 

invoked by it as a Member State.83 Putting the temporality question to one side, however, the 

disagreement is of interest because it was facilitated by the passive language of Resolution 

502, in so far as it addressed both parties to the conflict, calling for a cessation to hostilities, 

rather than observing the use of force against a UN Member State.84 Indeed, without 

forgetting the particularities of the respective legal narratives of the parties to the conflict, 

the Argentinian submission that Article 51 could not be invoked by “British aggressors” as part 

of “unleashing a new colonialist war”85 makes clear that the United Kingdom could not, in its 

view,  in any event pretend to act in self-defence of an armed attack against its overseas 

territory. While for the United Kingdom the emphasis of Resolution 502 was to place 

obligations on Argentina and therefore (“it hardly lies in the mouth of Argentina to invoke the 

terms of…Resolution 502 (1982)”86) the passivity of Resolution 502 failed to assert the 

withdrawal of Argentinian forces as its unequivocal chief aim. All this demonstrates that there 

was disagreement between the parties to the conflict as to whether Article 51 could be 

invoked by the United Kingdom in respect of an armed attack occurring against an overseas 

                                                      
80 Article 51 of UN Charter: “Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security 
Council has taken measures necessary to maintain international peace and security. Measures taken by 
Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and 
shall not in any way affect the authority and responsibility of the Security Council under the present Charter to 
take at any time such action as it deems necessary in order to maintain or restore international peace and 
security”. 
81 UN Doc. S/15014 30 April 1982 (Argentina). 
82 T. Ruys, ‘Armed Attack’ and Article 51 of the UN Charter: Evolutions in Customary Law and Practice 
(Cambridge: Cambridge University Press, 2010), p.81. 
83 UN Doc. S/15017 30 April 1982 (United Kingdom). 
84 A passivity repeated in UN Security Council Resolution 505 (1982) of 26 May 1982. cf. EC Bulletin No.4/1982 
7: “The invasion of the Falkland Islands, a United Kingdom dependency which is also associated with the 
Community, by Argentine armed forces on 1 April was a subject of concern to the Community throughout the 
month. The Foreign Ministers of the Ten, the Commission and Parliament urged Argentina to comply with 
United Nations Security Council Resolution 502” [emphasis added]; Council Regulation (EEC) No 877/82 of 16 
April 1982 suspending imports of all products originating in Argentina, OJ L 102, 16.4.1982, p. 1–2. 
85 UN Doc. S/15014 30 April 1982 (Argentina). 
86 UN Doc. S/15017 30 April 1982 (United Kingdom). 
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territory. Moreover, this was an ambiguity that the Security Council did not endeavour to 

resolve in either Resolution 502 or Resolution 505.  

 

The annexation of East Timor by Indonesia in 197587 offers a more emblematic example of 

the special treatment of the use of force against an non-self-governing territory that draws 

more explicit conclusions from paragraphs 4 and 6 of General Assembly Resolution 1514 (XV). 

At the time of the annexation, East Timor (Timor-Leste) was formally a Portuguese overseas 

province or colony, listed as a non-self-governing territory.88 The UN General Assembly called 

upon “the Government of Indonesia to desist from further violation of the territorial integrity 

of Portuguese Timor and to withdraw without delay […] to enable the people of the territory 

freely to exercise their right to self-determination and independence”89. The UN Security 

Council likewise called upon “all States to respect the territorial integrity of East Timor as well 

as the inalienable right of its people to self-determination”90. Both the UN Security Council 

and the General Assembly therefore recognised, to use the words of the Declaration on 

Friendly Relations, the “separate and distinct” territorial integrity of the non-self-governing 

territory itself rather than of the administering state Portugal. This territorial integrity itself is 

characterised by both the Security Council and the General Assembly as a functional enabling 

condition for meaningful exercise of self-determination by the people of East Timor, thereby 

taking up the formulation in paragraphs 4 and 6 of General Assembly Resolution 1514 (XV). 

This seems to refute the objection that the prohibition on the use of force against territorial 

integrity in Article 2(4) of UN Charter91 is inapplicable to non-self-governing territories as non-

states.92 So too do the dissenting opinions of Judges Weeramantry and Szubiszewski in the 

East Timor case which respectively recognise the violation of the right of self-determination 

                                                      
87 On the 7 December 1975, Indonesia entered and occupied East Timor and proclaimed a provisional 
government. This was subsequently formalised in Indonesian law by Law 7/76 on the Legalization of the 
Integration of East Timor into the Unitary State of the Republic of Indonesia and the Formation of the Province 
of East Timor.  
88 UN General Assembly Resolution 1542 (XV) of 1960. East Timor was removed from the list of non-self-
governing territories on its accession to indepdence: UN General Assembly Resolution A/56/894 of 2002. 
89 UN General Assembly Resolution 3485 (XXX) of 12 December 1975, paragraph 5. 
90 UN Security Council Resolution 384 of 22 December 1975, paragraph 1; UN Security Council Resolution 389 
of 22 April 1976, paragraph 1. 
91 Article 2(4) of the UN Charter: “All Members shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of any state, or in any other manner 
inconsistent with the Purposes of the United Nations”. 
92 R. S. Clark, “The “Decolonization” of East Timor and the United Nations Norms on Self-Determination and 
Aggression” (1980) 7 Yale Journal of World Public Order 7, 37; P. Malanczuk, op.cit. n 78, pp. 330-331. 
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of the people of East Timor93 and the “unlawful use of force”94. Self-determination is 

therefore shown not simply to be a right to independence, free association or integration on 

equal terms but as having a discrete influence on the law of the use of force by acknowledging 

a right to territorial integrity for the non-self-governing territory. 

 

The important upshot of the examples of East Timor and the Falklands/Malvinas is accordingly 

that the status of non-self-governing territory grants a series of rights pending the 

determination of status, including that of a self-standing territorial integrity.  

Thirdly and finally, the right of self-determination has also shaped the law of treaties, 

especially, with the aim of protecting the “separate and distinct” status of non-self-governing 

territories as proclaimed in the Declaration on Friendly Relations. On the one hand, in his Third 

Report for the International Law Commission, Special Rapporteur Pellet posits that the 

practice by which a state excludes the application of a treaty to overseas territories amounts 

to a reservation.95 On the other hand, the ECHR does not follow the default rule set out in 

Article 29 VCLT, resulting from Pellet’s Report, but instead requires separate notification for 

“all or any of the territories for whose international relations it is responsible”. Article 56(1) 

ECHR therefore institutes a presumption of exclusion of overseas territories rather than their 

inclusion. The prerogative of Contracting States to notify or not to notify is reaffirmed against 

both general responsibility under Article 1 of the Convention and the doctrine of effective 

control.96 

 

Let us conclude by answering the question as to whether overseas territory is a status in 

international law: it is not. Nonetheless, the status of non-self-governing territory through 

listing by the General Assembly and Member States is a similar status within the UN system. 

The recognition of the right to self-determination for those territories by General Assembly 

Resolution 1514 (XV) and the subsequent development of that right by the ICJ has created a 

                                                      
93 East Timor (Portugal v. Australia) (1995) I.C.J. Reports 90, paragraph 96. 
94 East Timor, ibid, paragraph 154. 
95 Third Report on Reservations to Treaties by Pellet, Alain (UNILC Special Rapporteur) [UN Doc A/CN.4.491 and 
Add.1-6], I Introduction, A The Earlier Work of the Commission on the Topic, 2 Second Report and the 
Outcome(c) Consideration of the Report of the Commission by the Sixth Committee, paragraph 18. 
96 Quark Fishing Ltd v. UK (dec.), Application no. 15305/06, ECHR 2006‑XIV; Al-Skeini and Others v. UK [GC], no. 
55721/07, 7 July 2011; Chagos Islanders v. UK, Application no. 35622/04, 11 December 2012. 
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status that has transversal effects in international law on the application of treaties, state 

succession and the use of force. 

 

 

2. Do the OCTs and ORs have that status? 

 

The closest approximation to an overseas status in public international law is therefore that 

of non-self-governing territory which has subsequently been recognised as attracting a right 

to self-determination with consequences for the law of treaties, state succession and the use 

of force.  The question remains, are the OCTs and ORs non-self-governing territories? Among 

the OCTs, many are today, some have previously been listed as non-self-governing territories 

and third category have not been listed due to special factors. 

 

First, 11 of the 21 OCTs are currently listed as non-self-governing territories: New Caledonia97, 

French Polynesia98, Anguilla, Cayman Islands, Falkland Islands, Montserrat, Pitcairn, Saint 

Helena and Dependencies, Turks and Caicos Islands, British Virgin Islands and Bermuda.99  

 

Second, among the OCTs that feature in Annex II, a number were removed from the list of 

non-self-governing territories by unilateral communication of the administering state or by 

Resolutions of the General Assembly, once it took over the gate-keeping role in the listing 

process. The group of current OCTs that have been removed from the Chapter XI list includes: 

the Netherlands Antilles100, Greenland101, Saint Barthélemy (qua part of Guadeloupe), Saint 

Pierre and Miquelon, Wallis and Futuna Islands and the British Indian Ocean Territory (qua 

part of, first, Mauritius and, then, the Seychelles). Equally, as to the ORs, the vielles colonies -

Guadeloupe, Martinique, Guyane and Reunion were originally listed as non-self-governing 

territories. Although Algeria was not the General Assembly later affirmed the right of its 

                                                      
97 New Caledonia was reinscribed by UN General Assembly Resolution A/RES/41/41 of 2 December 1986.  
98 French Polynesia was reinscribed by UN General Assembly Resolution A/RES/67/265 of 17 May 2013.  
99 The list of Non-Self-Governing Territories maintained Special Committee on Decolonization: 
https://www.un.org/en/decolonization/nonselfgovterritories.shtml, visited 25 October 2017. 
100 UN General Assembly Resolution 945 (X) of 15 December 1955. 
101 UN General Assembly Resolution 849 (IX) of 22 November 1954. 

https://www.un.org/en/decolonization/nonselfgovterritories.shtml
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people to self-determination. 102 Their removal was at different junctures in the development 

of the status and the right of self-determination, especially as to which arrangement 

constitutes a full-measure of self-government.  

 

Third, there is a category of OCTs that have never featured on the list of non-self-governing 

territories: the French Southern and Antarctic Territories, South Georgia and the South 

Sandwich Islands and the British Indian Ocean Territory. All of which have no permanent 

civilian populations.103 Administering powers has successfully argued that uninhabited 

territories are incapable of self-government and, more importantly, disqualified it from non-

self-governing territory status as defined by the factors enumerated by the General Assembly. 

Moreover, Annex II also includes British Antarctic Territory and French Southern and Antarctic 

Territories. In addition to also being uninhabited, territories covered by the 1959 Antarctic 

Treaty104 cannot attain a full measure of self-government due to the Article IV.2105 preclusion 

of new claims to territorial sovereignty106 and therefore are not candidates for inclusion in 

the Chapter XI list, either at the initiative of an administering Member State or the General 

Assembly.  

 

As regards the ORs, the Azores, Madeira and the Canary Islands were never listed as non-self-

governing territories, despite the provocative and unjustified attempt of the Soviet Union to 

                                                      
102 UN General Assembly Resolution 1573 (XV) of 19 December 1960, paragraph 1: “Recogises the right of the 
Algeria people to self-determination and independence”; UN General Assembly Resolution 1724 (XVI) of 20 
December 1961. 
103 In the case of the British Indian Ocean Territory, the absence of a permanent civil population, in the partial 
form of the Chagos Islanders, is the result of administrative action by the metropolitan Government of the 
United Kingdom. The relocation of the Chagossians has been the subject of (unsuccessful) actions for judicial 
review in the UK and of an application to the European Court of Human Rights. See respectively: R (on the 
application of Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (No 2) [2008] UKHL 61; 
Chagos Islanders v. UK, Application no. 35622/04. The latest twist in this saga is a request of the UN General 
Assembly for an advisory opinion from the International Court of Justice on the legal consequences of the 
separation of the Chagos Archipelago from Mauritius in 1965. See UN General Assembly Resolution 
A/RES/71/292 of 22 June 2017. For comments on the request see: M. Milanovic, “ICJ Advisory Opinion Request 
on the Chagos Islands” EJIL:Talk!, 24 June 2017; D. Akanda & N. Tzanakopoulos, “Can the International Court of 
Justice Decide on the Chagos Islands Advisory Proceedings without the UK’s Consent?” EJIL: Talk!, 27 June 
2017. 
104 Antarctic Treaty (1959) 402 UNTS 71. 
105 “2.  No acts or activities taking place while the present Treaty is in force shall constitute a basis for 
asserting, supporting or denying a claim to territorial sovereignty in Antarctica or create any rights of 
sovereignty in Antarctica.  No new claim, or enlargement of an existing claim, to territorial sovereignty in 
Antarctica shall be asserted while the present Treaty is in force”. 
106 A. Watts, International Law and the Antarctic Treaty System (Cambridge: Grotius Publications, 1992), p.133.  
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have them so listed in 1960107. Those Iberian territories, introduced at Maastricht when the 

Outermost Region status was formally created, represent an exception to the rule of 

decolonisation and in no sense possess a right to self-determination in a colonial context. 

 

The bottom line is that the clear majority of the OCTs are or have been non-self-governing 

territories. A similar statement can be made of the salience of the status for the ORs. Those 

examples of OCTs that have never been Chapter XI territories, in their own right, are 

exceptions to that rule. And these are not simply incidental exceptions but structural 

exceptions due to the professed absence of population (uninhabited), or territory (due to the 

bar on new claims to territorial claims in the Antarctic). Each of these factors has been argued 

to be necessary for the exercise of self-determination or achievement of a full-measure of 

self-government qua independence, integration or free association in the terms of Principle 

VI of GA Resolution 1541 (XV). The argument runs that there cannot be self-determination or 

self-government if no one is around to be that self in respect of a territory.108 

  

The above discussion does not set out categories of the OCTs that are set in stone. The list of 

non-self-governing territories is ambulatory; its number can go up and down. More 

importantly, territories in the second and third categories we have identified above can 

migrate into the first. That is, those not currently listed or never listed are apt to be 

acknowledged as non-self-governing territories. 

 

This can happen, firstly, because those territories that have been delisted are prone to 

relisting by the General Assembly. Relisting can be at the request of the territories 

themselves: the re-inscription of New Caledonia109and French Polynesia110 are recent 

instances of this. They stand for the proposition, along with the examples of the Cook Islands 

                                                      
107 UN Doc. A/C.4/L.651. 
108 D. Murswiek, “The Issue of a Right of Secession – Reconsidered” in C. Tomuschat (ed.) Modern Law of Self-
Determination (London: Martinus Nijhoff, 1993), p.27. 
109 See Recital (5) of the Preamble of UN General Assembly Resolution A/RES/41/41 of 2 December 1986: 
“Noting the decision of the Heads of Government of the member States of the South Pacific Forum, taken at 
their meeting held at Suva from 8 to 11 August 1986, to seek the reinscription of New Caledonia on the United 
Nations list of Non-Self-Governing Territories”. 
110 See Recital (3) of the Preamble of UN General Assembly Resolution A/RES/67/265 of 17 May 2013: “Taking 
note of the resolution of the Assembly of French Polynesia, adopted in Papeete, Tahiti, on 18 August 2011 in 
which it expressed its will that French Polynesia be reinscribed […]”. 
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and the Associate States of the West Indies, that the right of self-determination cannot be 

exhausted, save in the case of independence.111 Territories such as Greenland and the 

Netherlands Antilles who opted at best for antecedents to “free association”112 at the time of 

their delisting in the 1950s, therefore remain within proximity of Chapter XI and retain the 

right to self-determination in a colonial context. Principle VII(a) of General Assembly 

Resolution 1541 (XV) makes this explicit: “Free association […] retains for the peoples of the 

territory which is associated with an independent state the freedom to modify the status of 

that territory”113. This is acknowledged in the Preamble114 and Chapter 8115 of the Act on 

Greenland Self-Government 2009. The proneness of a formally decolonised overseas territory 

to relisting is also demonstrated by the “geographical and cultural distinctiveness” of Principle 

IV of the guidance in General Assembly Resolution 1541 (XV), including the separate 

administration, and by the temporality of the concept of non-self-governing territory. In 

addition, contrary to the Belgian Thesis116, the idea of non-self-governing territory is anchored 

by Principle I of GA Resolution 1541 (XV) in the status of the territory in 1945 as a colony117. 

As a result, a territory which was historically listed as a non-self-governing territory and of the 

colonial type in 1945 therefore remains ratio tempore within the potential scope of Chapter 

XI, such Greenland and the Netherlands Antilles.  

 

Secondly, as to those territories which have never been listed, there exist some possibilities 

for that non-listing to be revisited. Stephen Allen has powerfully argued that, although the UK 

possessed the lawful authority “to excise the Chagos Islands from Mauritius” in 1965, the 

British Indian Ocean Territory of today is a non-self-governing territory and should be 

                                                      
111 S. Hillebrink, “Political Decolonization and Self-Determination: The Case of the Netherlands Antilles and 
Aruba” (Thesis, 2007: Leiden Unversity), pp. 236-237. 
112 S. Hillebrink, ibid; M. Igarashi, op.cit.n. 64. “Free association” is also the best analogue of the current 
statuses of Saint Barthélemy, Saint Pierre and Miquelon, the Wallis and Futuna Islands, although those 
territories were delisted by France in 1947, before the concept of “free association” was full elaborated. On 
that latter point see generally M. Igarashi, op.cit.n. 64. 
113 On the ambulatory character of the non-self-governing territories see also Principle II of UN General 
Assembly Resolution 1541 (XV): “Chapter XI of the Charter embodies the concept of non-self-governing 
territories in a dynamic state of evolution and toward a “full measure of self-government”. 
114 “Recognising that the people of Greenland is a people pursuant to international law with the right of self-
determination […]”. 
115 Section 21(1): “Decision regarding Greenland’s independence shall be taken by the people of Greenland”. 
116 F. van Langenhove, Question des aborigenes aux Nations Unies (Brussels: Royal Colonial Institute of 
Belgium, Section of Social and Political Sciences, 1954); UN Doc A/Ac.67/2, pp. 3-31. 
117 J. Crawford,  
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recognised as such by the General Assembly. 118  The pending Chagos Advisory Opinion119 of 

the International Court of Justice will examine related claims through the question of the 

illegality of separating the British Indian Ocean Territory from the colonial unit of Mauritius 

prior to its achievement of independence. 

 

In terms of causation, neither Chapter XI nor the right of self-determination subsequently 

declared to attach to the status of non-self-governing territories is capable of explaining why 

the EU overseas exist. Identifying Chapter XI as concept underpinning would be a cum hoc 

ergo propter hoc, mistaking partial correlation for causation; viewing the OCTs and the ORs 

as an expression of the principle of self-determination (like the special regime in the law of 

treaties) would be a post hoc propter hoc, since no such principle was recognised at the time 

of the Rome Treaty. Nonetheless, it seems that while self-determination or Chapter XI do not 

present a causal explanation for the ORs or OCTs, the proximity of both to the EU overseas 

constitutes a unifying feature of the territories.  

 

3. Chapter XI and Union Law 

 

It is not submitted that the influence of Chapter XI of the UN Charter and the attendant right 

of self-determination translates into a crude international law trump of Union law. Rather it 

is argued that the status of non-self-governing territory, or proximity to it, is of significance 

as making possible distinct latent political and legal authority of the overseas. Indeed, the 

proposition that self-determination, and the “separate and distinct status” to which it gives 

rise under the Declaration on Friendly Relations, necessarily alters the scope of Treaty 

provisions was lately rejected in The Gibraltar Betting and Gaming Association120 and the 

Fisher121 cases. While those cases concerned Gibraltar, a non-self-governing territory and the 

sole addressee of Article 355(3) TFEU , its characterisation of the effect of Chapter XI on Union 

law is also relevant mutatis mutandis to OCTs and ORs. Moreover, The Gibraltar Betting and 

                                                      
118 S. Allen, The Chagos Islands and International Law (Oxford: Hart Publishing, 2014), pp. 5-9.  
119 See op.cit.n 103. 
120 Case C-591/15, The Gibraltar Betting and Gaming Association v. Commissioners for Her Majesty’s Revenue 
and Customs, ECLI:EU:C:2017:449, paragraph 54.  
121 Case C 192/16, Fisher v. Commissioners for Her Majesty’s Revenue and Customs, ECLI:EU:C:2017:762, 
paragraph 37. 
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Gaming Association and the Fisher cases may be confined to the holding that the “separate 

and distinct status” does not preclude the characterisation of a territory as an integral part of 

a single Member State for the purposes of a Union law provision, such as Article 63 TFEU.  

 

Conversely, in the Gibraltar Corporate Tax Case, Chapter XI was understood to bolster the 

finding that Gibraltar should not be deemed an integral part of a single Member State for the 

purposes of Article 107 TFEU, at least in terms of whether state aid favoured undertakings in 

that region. In that case, Chapter XI was found by the General Court to resist the accusation 

of regional selectivity in Article 107 TFEU state aid proceedings122 by positing that the frame 

of reference or “normal case” against which to measure the Gibraltarian corporate tax regime 

should be Gibraltar itself, and not the UK as a single Member State. In essence, if Gibraltar is 

acknowledged to be the normal case it cannot be seen to be favoured as a region against that 

baseline. However here Article 73 of the UN Charter simply helped to confirm the application 

of the second condition in the Azores Tax Case123 to Gibraltar: the Gibraltarian tax regime was 

devised without the intercession of the metropolitan, in this case UK, government and 

therefore constituted the appropriate frame of reference for assessing whether Gibraltarian 

undertakings had been “favoured” in the terms of Article 107 TFEU.  

On appeal, in Gibraltar Corporate Tax Case, Advocate General Jääskinen124 further clarified 

the relevance of Chapter XI for determining not the scope of Union law per se but the concept 

of selectivity under Article 107 TFEU. Affirming the importance of the Racke125 judgment, 

Jääskinen suggests that the General Court was correct to invoke the “separate and distinct” 

status of Gibraltar, when determining whether there was state aid qua regional selectivity, as 

part of the Court’s general duty as a Union institution to observe international law in the 

exercise of its powers. But at the same time the Advocate General is very clear that Article 

107 TFEU as such applies to Gibraltar; the autonomy of Union law entails that no international 

                                                      
122 Joined Cases T-211/04 and T-215/04, Spain and Commission v. UK and Government of Gibraltar, 
ECLI:EU:T:2008:595, paragraphs 98 and 99. 
123 Case C-88/03, Portugal v. Commission, ECLI:EU:C:2006:511, paragraph 67. 
124 Opinion of Advocate General Jääskinen in Joined Cases C-106/09 P and C-107/09 P, Spain and Commission 
v. United Kingdom and Government of Gibraltar, ECLI:EU:C:2011:215, paragraph 69. 
125 Case C-162/96, A. Racke GmbH & Co. v. Hauptzollamt Mainz, ECLI:EU:C:1998:293. 
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law provision is capable of altering the territorial scope of primary law as established by 

Article 355(3) TFEU.126  

 

In conclusion, Jääskinen endorses the General Court’s finding that Chapter XI is of relevance 

for determining the scope of a doctrine of state aid but not of a Treaty provision itself. The 

status of non-self-governing territory does not alter the scope of Article 107 TFEU any more 

than the criteria for regional selectivity in the Azores Tax Case change the application of the 

Treaty provision as regards the Azores. The General Court treats Gibraltar qua non-self-

governing territory in the same way as the Azores, an OR which has never featured on the 

Chapter XI list. 

 

The Gibraltar Betting and Gaming Association, Fisher (as regards Article 63 TFEU) and the 

Gibraltar Corporate Tax Case (in respect of Article 107 TFEU) concur on the question of 

whether the territorial scope of primary Union law can be moulded by Chapter XI: it cannot. 

The international law norms on non-self-governing territories nonetheless enter the Union 

legal order and help to supplement the characterisation of the relationship between 

metropolitan state and the territory set out in Article 355 TFEU. 

 

To place the foregoing in the general context of the chapter, the discussion of the 

foundational and jurisdictional frames below also shows that the chief interest of the 

proximity of the Chapter XI status to the EU overseas lies not in its power as a trump on Union 

law but as the source of the latent legal and political authority of the people of those 

territories. As we will see, that latent authority can express itself inter alia in the power to 

change status under EU law, to negotiate new forms of “free association” or integration with 

the metropolitan state, or to become an independent sovereign state. While, as the structural 

frame below shows, the boundaries of the OCT and OR status are the subject of constant re-

examination in the jurisprudence of the Court of Justice, the principle of self-determination 

itself has played no direct role in the evolution of that case-law. Nonetheless, as exposition of 

                                                      
126 Ibid, paragraph 55: “To my mind, this question concerns the autonomous interpretation of European Union 
law. Primary law has granted Gibraltar a special status in the legal order of the European Union. The legal 
effects of that status with regard to application of European Union law on State aid do not therefore depend 
on Gibraltar’s status as defined in international law and, still less, its status under United Kingdom 
constitutional law but derive solely from an interpretation of the Treaty […]”. 
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a first-order problem of claims, by moving the Chapter XI status into the foreground of the 

discussion of the OCTs and ORs, it is hoped that the doctrinal questions about the effect of 

Part IV TFEU or the scope of Article 349 TFEU can be connected with those territories’ 

potential standing in international law to redefine their autonomy vis à vis both the metropole 

and the EU. The status of non-self-governing territory therefore gives a legal grounding to 

Pram Gad and Adler-Nissen’s description of the EU overseas as potentially sovereign post-

colonial micro-polities127 and makes clear that deeper questions of legal authority are at stake 

in disputes about how far general Union law applies in the overseas. 

 

C. Historical Development in Union Law 

 

As pointed out above, there is simply no public international law status on which the concept 

of the OCTs or ORs rest. There are a number of Chapter XI territories that feature or have 

featured in the Annex II list. But Chapter XI does not have any kind of organising or conceptual 

function despite that correlation. The subsequent development of the right of self-

determination is nonetheless a right to which all OCTs (excluding uninhabited territories) and 

most ORs (excluding the Iberian ORs) have potential access. To continue with this thought, in 

this section it is argued that the partial non-integration of the overseas territories reposes not 

on a conceptual notion but on an historical scheme agreed by the Member States. The 

meaning of the historical scheme changed utterly with the advent of decolonisation in Africa, 

starting with Ghana in 1957.128 Before that development, European metropolitan powers, 

including the future Member States, had assumed that African countries would defer 

independence for the decades to come.129 Equally, there was a current of thought amongst 

African (potential OCT) leaders and intellectuals themselves that sovereign independence was 

structurally unsuited to the technical and political demands of the 1950s and 1960s. Rather 

there was a movement in favour of a sort of “interdependence” through the construction of 

new common institutional fora embracing both the former metropoles and the former 

                                                      
127 U. Pram Gad & R. Adler-Nissen, op.cit. n 39. 
128“Question concerning Non-Self-Governing Territories and the international trusteeship system”, Yearbook of 
the United Nations, Part 1, Sec. 3, Ch.1, 1958, pp.-305-6. 
129 Historical Archives of the European Union, EN 2736, “Text of the French Government’s Statement on 
Algeria”, 9 January 1957: “France is negotiating at this time with her European partners for the organization of 
a vast common market, to which the Overseas Territories will be associated […] Isolated nations can no longer 
keep pace with the world. What would Algeria amount to by itself?”. 
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colonies on equal footing.130 At least in its rhetorical presentation qua association, the Rome 

Treaty’s association of the overseas gave a kind of institutional expression to these 

aspirations. In this sense, after, in particular, the end of the France’s Indochina War 1954, 

while the independence of Asian colonies, was thought by colonial powers to inevitable -at 

the time for instance of the Messina Conference, in any event- there was an assumption that 

extensive areas of the world, in particular in Africa, would remain under European colonial 

administration for the foreseeable future. Indeed, Martin Shipway talks of a “late colonial 

shift”131 to describe the retrenchment especially on the African continent envisaged by 

European powers in the post-war, post-Asian independence period. This shift to Africa was 

also predicated on the notion that the United Nations’ commitment towards decolonisation 

did not amount to any effective legal guarantees or procedures.132 Although, of course, the 

legal terrain was not determinative of events it at least captured the impression that the 

prospect of African independence was displaced by the common enterprise of economic and 

political integration between Europe and Africa: Eurafrica, in effect. For the respective heads 

of government of two of the first independent African states, Ghana (1957) and Guinea 

(1958), Kwame Nkrumah and Sekou Touré, the OCT association was not only premised on 

deferred African independence but a strategy intended to defer sovereign statehood in 

favour of a “system of collective colonialism”133 that was “just a European idea for Africa”134. 

Likewise, Frantz Fanon described the inclusion of the OCTs and Algeria in the Rome Treaty as 

replacing the presentation of the continent as “Africa, hunting ground of France” with “Africa, 

the hunting ground of Europe”.135 Hansen and Jonsson argue that  this projected Eurafrican 

future not only formed the foundation of the association of the overseas but of European 

integration itself.136 If nothing else the Hansen and Jonsson thesis at least explains the -to 

                                                      
130 G. Wilder, Freedom Time: Negritude, Decolonization, and the Future of the World (Durham NC: Duke 
University Press, 2015). 
131 M. Shipway, Decolonisation and its Impact: A Comparative Approach to the End of the Colonial Empires 
(Oxford: Wiley-Blackwell, 2007), p.51. 
132 M. Mazower, No Enchanted Palace: The End of Empire and the Ideological Origins of the United Nations 
(Princeton: Princeton University Press, 2013). 
133 K. Nkrumah, “Address to the Ghana National Assembly”, 30 May 1961; quoted in G. Martin, Africa in World 
Politics: A Pan-African Perspective (Trenton and Asmara, Eritrea: Africa World Press, 2002), p.9. 
134 “Frankreichs Zeit in Afrika ist abgelaufen: Ein Speigel-Gespräch mit dem Ministerpräsidenten von Guinea, 
Sekou Touré”, Der Speigel, 28 January 1959, pp.40-7. 
135 F. Fanon, “Une crise continuée” in Pour la révolution africaine: Écrits politiques (Paris : Éditions la 
Découverte, 2006), p.126. 
136 P. Hansen & S. Jonssen, op.cit. n 13.  
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modern readers- incongruous emphasis on Africa in the Schuman Declaration.137 There, like 

elsewhere, Africa is described as “the leaven” (“le ferment”) which will enable the European 

project to grow. 

 

The Hansen and Jonsson thesis uses Jameson’s concept of the “vanishing mediator”138 to 

describe the continuing salience, and yet immediate obsolescence, of the Eurafrican ideas on 

which the overseas association are based.139 Jameson originally applied the term “vanishing 

mediator” to Weber’s “protestant work ethic”.140Jameson argued that the phenomenon of 

the protestant work ethic signified a bridge between a medieval religious structure and 

secular modern capitalism by facilitating the birth of a society in which religion holds no role 

in self-fulfilment, but having achieved this purpose it created the conditions for its own 

dismantlement. Similarly, Hansen and Jonsson add nuance to the claim that the Eurafrican 

project simply failed by representing it as a “vanishing mediator” between colonialism and 

globalised capitalism. As vanishing mediator the Eurafrican idea explains the “political and 

discursive discontinuity and the infrastructural or economic continuity between the late 

colonial period and an emerging neo-colonial globalization”141. Thus, for instance, while the 

OCT association did not foresee African decolonisation and indeed, it shaped the future 

contours of the Yaoundé Convention, and its successors Lomé and Cotonou.142 To summarise 

the contention from Hansen and Jonsson: Eurafrica was a “vanishing mediator” bridging the 

passage from colonialism to globalised power in “ending colonialism by securing its 

                                                      
137 Schuman Declaration of 9th May 1950: “[…] This production will be offered to the world as a whole without 
distinction or exception, with the aim of contributing to raising living standards and to promoting peaceful 
achievements. With increased resources Europe will be able to pursue the achievement of one of its essential 
tasks, namely, the development of the African continent. In this way, there will be realised simply and speedily 
that fusion of interest which is indispensable to the establishment of a common economic system; it may be 
the leaven from which may grow a wider and deeper community between countries long opposed to one 
another by sanguinary divisions […]” 
138 F. Jameson, “The vanishing mediator; or, Max Weber as a storyteller” in F. Jameson (ed.) The Ideologies of 
Theory, Essays 1971-1986, Volume 2: The Syntax of History (Minneapolis: University of Minnesota Press, 1988), 
pp.3-34. 
139 P. Hansen & S. Jonssen, op.cit. n 13, pp.252-258. 
140 M. Weber, The Protestant Ethic and the Spirit of Capitalism (London: Routledge, 2nd ed., 2001). 
141 P. Hansen & S. Jonssen, op.cit. n  13, p.257. 
142 Of particular note is Declaration XVI of the Yaoundé Convention: “Joint Declaration on accession of the 
Overseas Countries and Territories referred to in Part Four of the EC Treaty. The Community and the ACP are 
prepared to allow the Overseas Countries and Territories referred to in Part Four of the Treaty which become 
independent to accede to the Agreement, if they wish to continue their relations with the Community in this 
form”. 
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continuation”.143 But the disappearance of the Eurafrican idea also changed the dynamics of 

the OCT association for those territories that chose not to take the path to sovereign 

independence. In effect, following decolonisation and the vanishing of the Eurafrican idea, 

we are left with a very different assortment of territories characterised by their small size, 

insularity, etc. Moreover, with the waning of the old association, the right to self-

determination, and the procedures the UN makes provision for, were proven by use to be 

effective. Sovereignty therefore remains an option that overseas countries and territories can 

elect to pursue. This has been affirmed by General Assembly resolutions and by jurisprudence 

of the ICJ. Furthermore, the attitude of Member State administrating powers (the metropoles) 

towards claims of self-determination has changed entirely.144  

 

This section will examine the manner in which this variation in the applicability of Union law 

has been framed by the Treaties and institutions over time. The antecedents of the European 

Union made provision for differential territorial application from their inception. As such, the 

1957 Treaty of Rome distinguished “Algeria and the French overseas departments”145, 

OCTs146 and European territories for whose external relations a Member State is 

responsible147 from the general territorial application of the Treaty in respect of the Member 

States. The categories created by Article 227 EEC are in many respects fundamentally 

unchanged in the present Article 355 TFEU, as regards Outermost Regions, Overseas 

Countries and Territories and European territories for whose external relations a Member 

State is responsible, with the inclusion of the Åland Islands, the Faeroes, Cypriot Sovereign 

Bases, Isle of Man and Channel Islands. Of greater significance than the addition of new 

categories of territory is the evolution is the representation of the political rationale for such 

territories. 

                                                      
143 P. Hansen & S. Jonssen, op.cit. n 13, p.257. 
144 See, for instance: Foreign and Commonwealth Office, Partnership for Peace and Prosperity: Britain and the 
Overseas Territories, Cm 4264, (London: Crown Copyright, 1999), p 4: " First, our partnership must be founded 
on self-determination. Our Overseas Territories are British for as long as they wish to remain British. Britain 
has willingly granted independence where it has been requested; and we will continue to do so where this is 
an option. It says a lot about the strength of our partnership that all the Overseas Territories want the 
constitutional link to continue. And Britain remains committed to those territories which choose to retain the 
British connection". 
145 Article 227(2) EEC: “With regard to Algeria and the French overseas departments[…]”. 
146 Article 227(3) EEC. 
147 Article 227(4) EEC. 
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It is commonly asserted that the association merged from a political ultimatum148 on the part 

of France at Venice Conference of May 1956: since the overseas territories were deeply 

integrated into the French economy, membership of the European Economic Community was 

required to accommodate a “bigamy” contemplating French membership of broader colonial 

French Union realm together with its adherence to the EEC. The conception of Eurafrica 

ensuring the projection of European influence on the African continent was therefore the 

formula adopted. In anticipation of the reticence of the six partners at Venice, Gaston 

Defferre, the French Overseas Minister, advised the Prime Minister Guy Mollet to propose 

entry with the overseas to Common Market but with special qualifications relating notably to 

the free movement of people.149 Both principles were taken up in the French memorandum 

preceding the Venice Conference.150 But in fact any hostility to the French offer of, as it was 

then termed, “inclusion” of the overseas emerged at a Brussels meeting of the heads of 

delegation in September of 1956.151 The Franco-Belgian Report152 was an attempt to allay the 

concerns of the other four Member States and set out the essential contours of the eventual 

Part IV association. Of particular significance is its setting aside of the notion of “pure and 

simple inclusion” of the prospective OCTs in the Common Market without negating its very 

substance, due to their different economic structures.153 The language of association and the 

principle of differentiation therefore crystallised in the Franco-Belgian Report. Next it 

proposed six principles of the “modalities of association”154: (i) OCTs should benefit from the 

regime that the Member States establish as between themselves; (ii) to accord reciprocity, 

the OCTs would accord the same treatment to every European member as it applies to the 

European member with which it has particular links; (iii) a transitional period should be 

provided for before (i) and (ii) are implemented in stages; (iv) an investment fund would be 

                                                      
148 D. Custos in D. Kochenov, op.cit. n 5, pp.97-101. 
149 G. Defferre, “Lettre à Guy Mollet”, 17 May 1956 in G. Bossuat (ed.) D’Alger à Rome (1943-1957): Choix de 
documents (Louvain-la-Neuve : Ciaco, 1989), pp.167-177, p.168. 
150 Historical Archives of the European Union, MAEF 31, “Projet de Memorandum du Gouvernement Français 
sur l’établissement d’un Marché Commun (Deuxième rédaction)”, 22 May 1956. 
151 P.-H. Spaak, The Continuing Battle: Memoirs of a European 1936-1966 (London: Weidenfeld and Nicolson, 
English translation, 1971), pp.244-6; P. Hansen & S. Jonssen, op.cit. n 13, pp.154-155. 
152 Historical Archives of the European Union, CM 3/NEGO 252, “Rapport Franco-Belge sur la participation des 
pays et territoires d’outre-mer en marché commun européen (établi le 11 octobre 1956). 
153 Ibid, p.1. 
154 Ibid, pp.4-5. 
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established de novo or as part of the European Investment Fund; (v) studies would be 

commissioned in respect of African overseas territories with similar economic structures to 

investigate a common market; (vi) should the level of economic development then be 

appropriate, after the implementation of the association the possibility of a single common 

market (“un Marché commun unique englobant les pays européens et les pays et territoires 

d'outre-mer”) should be studied. 

 

Turning the Franco-Belgian Report into law was more problematic. Although it is widely held 

that the Treaties now apply to the Member State as a whole155, inclusive of the overseas 

territories, and qualifications are then made from that general application. In contrast to the 

Article 52 and 355 TFEU, the relationship between the general and specific provisions of 

Article 227 EEC and its successor Article 299 EC was unclear from a literal reading. The point 

is of significant importance, since it makes provision for the original unity of the general 

application of the Treaty156. It is to be noted that, in contrast to the present Lisbon Treaty 

with respect to the European Union, the association of overseas countries and territories is 

listed among the “activities” of the Community in Article 3(k) EEC. 

 

Since the ORs are characterised as an integrated part of the Member States, it might be 

supposed that the evolution of the right to self-determination and the “vanishing mediator” 

of the Eurafrica problematic are of limited relevance to these apparently non-colonial regions. 

This however takes an overly formalist approach to these entities. There are three reasons to 

consider the historical and public international law evolution of the overseas as applicable 

mutatis mutandis to the ORs. Firstly, at the time of the Rome Treaty, the status of 

département d’outre-mer was a newly minted creation of the Law of the 19th  March 1946157. 

Secondly, the future départements of Guadeloupe, Martinique, Réunion and Guyane were 

listed by France as non-self-governing countries under Chapter XI. Though cast as a kind of 

                                                      
155 Article 227(1) EEC: “This Treaty shall apply to the Kingdom of Belgium, the Federal Republic of Germany, the 
French Republic, the Italian Republic, the Grand Duchy of Luxembourg and the 
Kingdom of the Netherlands”. 
156 F. Murray, The European Union and Member State Territories: A New Legal framework under the EU 
Treaties (Springer, 2013), pp.180-181. 
157 Loi no. 46-451 du 19 mars 1946 tendant au classement comme départements français de la Guadeloupe, de 
la Martinique, de la Réunion et de la Guyane française. 
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self-abnegating subordination158, in eschewing sovereign independence in favour of 

assimilation by the metropole, this process of départementalisation should very much be 

conceived as a form of decolonisation.159 Aimé Césaire of Martinique, as a representative in 

the First French Constituent Assembly of 1946, proposed départementalisation as an 

“equalisation” to realise the full democratic and social benefits of French citizenship for the 

people of the vielles colonies. The history of resistance to the Vichy regime in Guadeloupe and 

Martinique drove the desire for solidarity with the Republic by integration, at a time when 

French sovereignty itself was a very contingent reality.160 For its proponents, 

départementalisation was not the one-sided assimilation of former colonies by the metropole 

but “a pact for mutual survival in a greatly reconfigured postwar world”161. Thirdly, the full 

promise of départementalisation in the Law of 19th  March 1946 has only been delivered with 

a degree tardiness, such that it was the object of political protest.162 In this way, the status of 

département d’outre-mer has remained provisional and the source of active political debate. 

The 2010 referenda163in Guyana and Martinique on the possibility of transforming those 

départements into collectivités d’outre-mer (the domestic legal status of a number of OCTs) 

is a clear demonstration of the provisional nature of integration within the French state, which 

is subject to constant renegotiation. This kind of renegotiation is facilitated by the French 

state but the possibility of relisting as a non-self-governing territory under Chapter XI by the 

General Assembly remains open. Indeed, administering states can be said to be estopped164 

from relying on their delisting of a non-self-governing territory in order to escape scrutiny 

from the General Assembly. 

 

                                                      
158 See, for example, Léon-Gontron Damas, contemporary critic of départementalisation in N. Nesbitt, 
“Departmentalization and the logic of Decolonization” (2007) 47(1) L’Esprit Créateur 35. 
159 K. Stromberg Childers, Seeking Imperialism’s Embrace: National Identity, Decolonization, and Assimilation in 
the French Caribbean (Oxford: Oxford University Press, 2016), p.47.  
160 Ibid, pp. 66-67. The 1944 American proposal for an Allied Military Government of Occupied Territories 
(AMGOT) in France forms part of the backdrop.  
161 Ibid, p.200. 
162 J. Dumont, “La quête de l’égalité aux Antilles : la départementalisation et les manifestations des années 
1950” (2010) 79(1) La Découverte 230. 
163 For the legislative frameworks of the referenda of the 10 January 2010 see : Décret n° 2009-1405 du 17 
novembre 2009 relatif à la consultation des électeurs de la Guyane en application des articles 72-4 et 73 de la 
Constitution ; Décret n° 2009-1406 du 17 novembre 2009 relatif à la consultation des électeurs de la 
Martinique en application des articles 72-4 et 73 de la Constitution. 
164 A. D’Amato, “Legal Aspects of the French Nuclear Tests” (1967) 61 American Journal of International Law 
66, 73. 
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Algeria especially was long affirmed as an integral part of France. As such, as seen above, 

Algeria was never listed among the non-self-governing territories. Nonetheless, as we saw 

above, in a series of General Assembly Resolutions Algeria’s right to self-determination was 

repeatedly affirmed.165  

 

For both Algeria and the newly minted départements of the four vielles colonies self-

determination therefore remained of latent significance, despite the formal status of 

integration in the metropolitan territory. Like the OCTs, the Algeria and the départements 

d’outre-mer therefore were potentially sovereign post-colonial micro-polities. In addition to 

this, the inclusion of the départements d’outre-mer and Algeria was the consequence of 

French insistence. The initial plan was indeed to classify the départements as OCTs, but this 

was rejected after the Franco-Belgian Report due to the unwillingness of other Member 

States to shoulder the sizeable financial contributions that this would entail for the proposed 

investment fund.166 It was facilitation of the French counterproposal of wholesale integration 

that reached for postcolonial exclusionary solutions in a guise different from the OCT 

association. Such a conception is reflected in the two paragraphs of Article 227(2) EEC. 

Paragraph one made provision for the immediate application of the Treaty rules on the and 

the institutions, the free movement of goods and services, agriculture, the rules of 

competition and safeguard measures. Paragraph two, on the other hand, allowed for “the 

conditions for the application of the other provisions of this Treaty” to be “determined, not 

later than two years after the date of its entry into force”167. Ziller attributes the failure to 

determine these conditions to the war in Algeria168, but it is convincingly argued that the 

Member States in fact never wished to deal with the application of the other provisions, 

especially the free movement of workers.169Accordingly, the second paragraph of Article 

227(2) EEC should be seen as tip-toeing around a taboo and intended to stand for the 

definitive political exclusion of Algeria and the départements d’outre-mer from core aspects 

of European integration. The exclusion of workers from the départements and Algeria was 

                                                      
165 See UN General Assembly Resolution 1724 (XVI) supra. 
166 P. Hansen & S. Jonssen, op.cit. n 13, p.227. 
167 Emphasis added. 
168 J. Ziller, op.cit. n 33, 58. 
169 S.A.W. Goedings, Labor Migration in an Integrating Europe: National Migration Policies and the Free 
Movement of Workers, 1950-1968 (The Hague: Sdu Uitgevers, 2005), pp.134-5. 
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not expressly provided for head-on because to concede differential treatment for 

beneficiaries of full French citizenship under the 1946 Constitution would be to contradict the 

professed republican commitment to equality,170 reaffirmed by special legal provision for 

“Français musulmans d'Algérie”171. Of course, the autonomous Union law definition of 

“workers of the Member States”172 and, as we will see, the Hansen judgment have 

subsequent rendered this attempt at legal exclusion nugatory. Nonetheless, what is 

important is that at its inception in Article 227(2) EEC the Member States envisioned a 

differential regime for Algeria and the départements d’outre-mer that adapted general (then 

Community) law to the needs of the metropolitan Member States, not to those of the regions 

themselves. Furthermore, it did so by limiting the material application of Community law 

while maintaining formal full integration of départements in French metropolitan territory 

and unitary nationality for Muslim and non-Muslim French citizens. Like the OCT association, 

for which it was an improvised alternative, the regime in Article 227(2) EEC had a Eurafrican 

imprint that treated non-European territories as factors for the progress of Europe rather 

than a coequal part of the community.  

 

The provisions relating to the ORs have undergone the most radical changes of all the 

categories of territory in Union law. This is so in two respects. Firstly, the creation of the 

category of ORs as such with the adoption of a “standard approach”173 only came with the 

enactment of the Maastricht Treaty. Whereas the previous Article 227(2) EEC, which referred 

specifically to Algeria and the French overseas departments, the Maastricht Treaty created a 

common conception of the status of OR, which referred specifically to the economic 

                                                      
170 M. Chatty, “A Citizenship for the Migrants: EU Citizenship Making from the Rome Treaty Negotiations to the 
Present” (2015) 40 Őrebro Studies in Political Science, pp.98-100; Hansen & Jonsen, op.cit. n 13, p.227. 
171 Ordonnance du 7 mars 1944 relative au statut des Français musulmans d'Algérie JORF du 18 mars 1944, 
p.217; A. Spire “Semblables et pourtant différents : La citoyenneté paradoxale des « Français musulmans 
d’Algérie » en métropole” 2003 53(4) Genèses 48 ; T. Sheppard, The Invention of Decolonisation : The Algerian 
War and the Remaking of France (Ithaca : Cornell University Press, 2006). 
172 Case C-75/63, Hoekstra v. Bestuur der Bedrijfsvereniging voor Detailhandel en Ambachten, 
ECLI:EU:C:1964:19, paragraph 1: “[...] Articles 48 to 51 of the Treaty, by the very fact of establishing freedom of 
movement for 'workers', have given Community scope to this term. If the definition of this term were a matter 
within the competence of national law, it would therefore be possible for each Member State to modify the 
meaning of the concept of 'migrant worker' and to eliminate at will the protection afforded by the Treaty to 
certain categories of person […]” 
173 I. Omarjee, “Specific Measures for the Outermost Regions after the Entry into Force of the Lisbon Treaty” in 
in D. Kochenov (ed.) EU Law of the Overseas: Outermost Regions, Associated Overseas Countries and 
Territories, Territories Sui Generis (The Hague: Kluwer Law International, 2011), p.124. 
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development challenges caused by their remoteness.174 The second evolution in the notion 

of Outermost Regions is that Article 355(1) and 349 TFEU start from the premise that Union 

law applies in its entirety, subject to “specific measures”. This is to be contrasted with Article 

227(2) EEC, which created an ambiguous position by both exhaustively defining the central 

Community law provisions which were to apply to the ORs, in its first subparagraph, and 

providing for conditions for the application of all other parts of the Treaty to be set down by 

Council Decision within two years, in its second subparagraph.175 As a consequence, it was 

necessary for the Court to clarify the status of the ORs and their relationship with the general 

provisions of the Treaty. 

 

D. Conclusion 

 

It has been argued that the international relations description of the EU overseas as 

potentially sovereign, postcolonial, micro-polities is substantiated not only by the history that 

lead to the creation of the statuses of OCT and OR but also by international law. Though not 

all OCTs are current non-self-governing territories and none of the ORs are, the Chapter XI 

status remains relevant since the right of self-determination cannot be exhausted, relisting 

can be requested at will, those delisted territories remain within the temporal scope of the 

Chapter XI and possess the generic characteristics of non-self-governing territories. The 

proximity of the Chapter XI status grants the EU overseas a self-standing say in their 

relationship with the metropolitan state as an independent source of political and legal 

authority not only in terms of status but also in areas of the state’s international activities. 

This kind of political subjectivity for the EU overseas does not translate into Chapter XI altering 

                                                      
174 The Portugese Azores and Madeira and the Spanish Canary Islands, which are now included in Article 349 
and 355(1) TFEU; were respectively addressed by the Joint Declaration in Annex IX and in Article 25 of Protocol 
2 of the Treaty of Accession of Spain and Portugal, [1985] OJ L 302, 15.11.1985, p.8. 
175 Article 227(2) EEC, 1957: “With regard to Algeria and the French overseas departments, the general and 
special provisions of this Treaty relating to: the free movement of goods, agriculture, with the exception of 
Article 40, paragraph 4, the liberalisation of services, the rules of competition, the measures of safeguard 
provided for in Articles 108, 109 and 226, and the institutions, shall apply as from the date of the entry into 
force of this Treaty.  
The conditions for the application of the other provisions of this Treaty shall be determined, not later than two 
years after the date of its entry into force, by decisions of the Council acting by means of a unanimous vote on 
a proposal of the Commission. The institutions of the Community shall, within the framework of the 
procedures provided for in this Treaty and, in particular, of Article 226, ensure the possibility of the economic 
and social development of the regions concerned. 



106 
 

the interpretation of Union law, as the Court made clear in The Gibraltar Betting and Gaming 

Association and Fisher. Nonetheless, the salience of self-determination for the EU overseas 

plays an important role in the foundational and jurisdictional frames that will be examined 

below. 

Figure 3: The OCTs and Chapter XI 

 

III.  Foundational Frame: Sovereignty Games 

 

The foundational frame relating to the EU overseas concerns the kind of meta-constitutional 

values that guide the OCTs, the Union and the Member States when faced with an overlap of 

claims of legal authority. It is the “what” of late sovereign contestation identified in Chapter 

2. It is argued here, on the basis of Adler-Nissen and Pram Gad’s notion of “postcolonial 

sovereignty games”, that the OCTs use self-determination strategically as a source of political 

and legal authority to create their own field of autonomy. This field of autonomy in turn 

overlaps with Union and Member State claims. Faced with that overlap, the OCTs can adopt 

three chief strategies: (i) as examined in the jurisdictional frame below, they can change 

status to become independent, an OR or take the “Bermudan” route of opting-out of the OAD; 

(ii) they can disengage from Union law by failing to give effect to it; (iii) they can engage 

through the OCT-EU Forum of Article 14 of the Eighth OAD or even pursuing greater 
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opportunities for representation by informally adopting the acquis. It is contended within the 

context of the foundational frame that each of these strategies entails a commitment either 

to a specific set of values about facing up to the geographical, topographical and demographic 

challenges the OCTs face or a commitment to joint discussion about to address them. Each 

view manages the overlap between claims of authority from the Union, Member State 

sovereignty and the functional autonomy of the OCTs. 

 

This analysis will proceed as follows: in Section A, the possibility of an overlap between the 

OCTs field of autonomy, metropolitan and Union law is explained; Section B sets out the path 

of disengagement that the British OCTs have followed within Union law by failing to give effect 

to Union law (Part IV and the OAD) in their domestic law; Section C presents an alternative 

path of engagement that offers the OCTs additional opportunities for representation in  

return for informal adoption of the acquis. Change of status will not be examined here since 

it was dealt with in the jurisdictional frame above.  

 

 

 

 

A. Basis of the Sovereignty Game 

 

The analytical framework of “postcolonial sovereignty games” put together by Pram Gad and 

Adler-Nissen176 demonstrates how OCTs can acquire autonomy without being sovereign. The 

objective of Pram Gad and Adler-Nissen’s project is to bring postcolonial and European Union 

studies into dialogue in order to shine a light on the complex ways in which the OCTs 

instrumentalise sovereignty in their relations both with the Union and the Member States. 

The best way to illustrate how the work of Pram Gad and Adler-Nissen give us access to the 

foundational frame understood in the terms of law, with which this thesis is concerned, is 

first to explain how they succeed in linking postcolonial critique and theories of sovereignty 

in the EU to set the terms for their “postcolonial sovereignty games” analysis. 

 

                                                      
176 R. Adler-Nissen & U. Pram Gad, op.cit. n.39, p.8.  
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The idea of “postcolonial sovereignty game” departs from the insights of Bhabha177 and 

Grovogui178 in the field of postcolonial studies as to the role of mimicry in representing non-

Western peoples in Western contexts. The field of postcolonial studies have been dominated 

by what is called another “foundational” question of how subjectivity or independent 

existence is achieved and represented by a colonised people themselves.179 The quest for 

post-foundational representations of the non-Western societies that do not rely on 

nationalist, Marxist or Orientalist180  ideas in terms of a founding essence such as the nation 

or class underline preoccupation with the foundational question.181  Bhabha argues that 

collective identities of non-Western peoples can nonetheless be adequately represented, 

without succumbing to “foundational” ideas, by strategically adopting Western structures as 

mimicry. Building on this abstract insight, Adler-Nissen and Pram Gad argue that postcolonial 

entities like the EU’s OCTs take up this  strategy  of  mimicry trying to acquire a field  autonomy 

like that protected by sovereignty while eschewing the formal status of statehood. 

 

In terms of law, this mimicry of sovereignty is achieved by asserting it as a latent possibility 

that the OCT could pursue in exercise of self-determination, to which the OCTs have access, 

as argued in Section II above. The mimicry of the "post-colonial sovereignty game" has already 

be put in legal terms by Mac Amhlaigh’s description of the trilateral relationship between the 

Union, Member States and the overseas territories as representing a “late sovereignty game”, 

that demonstrates that, like the Union, OCTs can make claims to “functional autonomy rather 

than territorial exclusivity” without somehow seeking to displace the Member State182. In 

order to better explain the dynamics of statehood in the context of the overseas territories, 

it is worth stressing that overseas territories represent something of a postcolonial anomaly 

                                                      
177 H. Bhabha, The Location of Culture (London: Routledge, 1994). 
178 S. Grovogui, “The trouble with the evolués: French republicanism, colonial subjectivity, and identity”, in 
P.M. Goffand K.C. Dunn (eds) Identity and Global Politics: Theoretical and Empirical Elaborations (New York: 
Palgrave Macmillan, 2004). 
179 M. Kohn & K. McBride, Political Theories of Decolonization: Postcolonialism and the Problem of Foundations 
(Oxford: Oxford University Press, 2011). 
180 E. Said, Orientalism (Pantheon, 1978). 
181 G. Prakash, “Writing Post-Orientalist Histories of the Third World: Perspectives from Indian Historiography” 
(1990) 32(2) Comparative Studies in Society and History 383-408; R. O’Hanlon & D. Washbrook, “After 
Orientalism: Culture, Criticism and Politics in the Third World” (1992) 32(1) Comparative Studies in Society and 
History 141-167. 
182 C.S. Mac Amhlaigh, “Late Sovereignty in Post-Integration Europe” in R. Adler-Nissen and U. Pram Gad (eds.) 
European Integration and Postcolonial Sovereignty Games (London: Routledge, 2013), pp.68-69. 
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as entities which have willfully abstained from the pursuit of statehood, through 

decolonisation, “à la vingtieme siècle” by reason of their geographical position, economic 

precariousness and the ability to exercise autonomy without crossing the traditional State 

threshold.183 In the terms of this thesis, this decision  of OCTs not to elect statehood amounts 

to a turning away from the language of sovereignty claims; the OCTs instead seek new 

normative and explanatory ideas to ground their functional autonomy based on geographical 

and developmental factors as the terms of a sovereignty frame.184 Therefore, for OCTs and 

for Article 355(3) TFEU territories for whose external relations a Member State is responsible, 

the “postcolonial sovereignty game” paradoxically consists in acquiring autonomy by 

refraining from becoming a newly independent state185, but by turning to the functional 

development objectives shared by the OCTs, Member States and the Union. This turn to the 

functional goals of improving the OCTs’ precarious position therefore follows on from a 

conditional waiver of the right to self-determination, which was argued above to be of 

relevance to all OCTs regardless of their current listing as a non-self-governing territory. The 

condition which enables this “disjunction between sovereignty and statehood”186  in respect 

of such territories to take place is the claim of the Member State in respect of territory with 

the consequence that the territory does not attain statehood. One instance of this is 

evidenced by the claim made that territories, such the Article 355(3) TFEU territory Gibraltar, 

are capable of exercising a form of sovereignty itself, through making a distinction between 

“sovereignty qua international law/status”, as manifested in the statehood of the Member 

                                                      
183 G. Baldacchino, “The micropolity sovereignty experience: decolonising, but not disengaging” in in R. Adler-
Nissen and U. Pram Gad (eds.), ibid, p. 105. 
184 This new grounding for the OCTs is better expressed by C.S. Mac Amhlaigh, op.cit. n 182, p. 47: "The 
expansion of the repertoire of regulative criteria for late sovereignty claims as compared with high sovereignty 
claims means that there are more options available to OCTs to substantiate their late sovereignty claim to 
functional autonomy beyond the high sovereignty form of popular sovereignty and self-determination 
(providing the foundation for the undesired goal of independence): The functional autonomy of OCTs is can be 
justified according to the "special status" of these territories predicated on functional justifications including 
geographic, demographic and economic factors which have been formally recognised at EU level, as in Articles 
198 and 349 [TFEU]". 
185 R. Adler-Nissen and U. Pram Gad, “Introduction: Postcolonial sovereignty games” in European Integration 
and Postcolonial Sovereignty Games, ibid, p.11. The “sovereignty game” here is defined in these terms: “A 
residual case of entities-the OCTs- are involved in a different postcolonial sovereignty game, however, a game 
which does not involve the achievement of sovereignty. Instead, it involves the acquisition of whatever you, as 
a state-like entity, may be able to acquire by distinctively not claiming sovereignty […] It involves paradoxically 
making independent claims to renounce independence. Of course, sovereignty claims may sometimes be a 
bluff, but they can still induce metropolitan powers to allow micropolities independent subjectivity”. 
186 C.S. Mac Amhlaigh, “Late Sovereignty in Post-Integration Europe”, op.cit.n.182. 



110 
 

State, and “sovereignty qua power/competence”, as the functional autonomy of the 

territory.187 

 

How did we get to this "sovereignty game"? With the decolonisation process starting during 

the 1960s, the conception of Eurafrique became untenable (and thus performed its function 

as a vanishing mediator, as noted above). Those overseas territories chose not to become 

independent did so because of their economic fragility and in exercise of the strategic waiver 

of the right of self-determination.188 Despite this waiver of formal sovereignty the “veil of 

domestic jurisdiction” is nonetheless pierced by the right to self-determination, in the sense 

that title of territory is held by a distinct population and control of population and territory 

by the administering power is ultimately limited.189 In making use of this strategic waiver, the 

overseas territories where able to acquire a measure of autonomy that equates, in the 

analysis of some, to a de facto sovereignty. There is, in this respect, a grain of truth in the 

arguments submitted by Spain regarding the conversion of Gibraltar into “a new Member 

State of the European Union”190. In this connection, and by way of illustration of the change 

in dynamic, it is helpful to compare the theory of the federation set out by Olivier Beaud 

conceiving the previous Territories of United States191, as “quasi-Member States”192.  

Although not formal States of the Union, Beaud makes the case for ascribing this intermediate 

status to the Territories because, since such territories are destined to become part of the 

Union, they are accorded a political dignity allowing them autonomy in their decision making 

analogous to that enjoyed by a State.193 While any analogy between the American Territories 

and the overseas territories of the European Union has to be premised by the qualification 

                                                      
187 K. Azopardi, Sovereignty and the Stateless Nation: Gibraltar in the Modern Legal Context (Oxford: Hart 
Publishing, 2009), p.381. 
188 An illustration of how the question of independence is left open in respect of New Caledonia, as an OCT 
listed in Annex II, see : Article 5 of Accord sur la Nouvelle-Calédonie signé à Nouméa le 5 mai 1998, JORF n°121 
du 27 mai 1998 page 8039: “Au terme d'une période de vingt années, le transfert à la Nouvelle-Calédonie des 
compétences régaliennes, l'accès à un statut international de pleine responsabilité et l'organisation de la 
citoyenneté en nationalité seront proposés au vote des populations intéressées. Leur approbation 
équivaudrait à la pleine souveraineté de la Nouvelle-Calédonie”. 
189 M. Shaw, Title to Territory in Africa: International Legal Issues (Oxford University Press, 1986), p. 86. 
190 Opinion of Advocate General Jääskinen in Joined Cases C-106/09 P and C-107/09 P, Commission and Spain 
v. United Kingdom and Government of Gibraltar, ECLI:EU:C:2011:215, paragraph 71. 
191 O. Beaud, Théorie de la Fédération (Presses Universitaires de France, 2005), p.242 
192 Ibid. 
193 O. Beaud, ibid, pp.241-242. 
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that such territories do not aspire to EU accession194 and, moreover, that such territories are 

attached to the Member States and not to the Union, this “quasi-Member State” status is 

partially descriptive of the tri-partite relationship that characterises the EU overseas 

territories. Instead of autonomy being grounded on future membership, overseas countries 

and territories benefit from a freedom of action based on their abstention of the pursuit of 

sovereign statehood as self-determination that grants them a distinct kind of legal authority 

in the eyes of international law.  

 

A concrete expression of the “post-colonial sovereignty game” is the involvement of the OCTs 

in the drafting and application of the Overseas Association Decision (OAD) from the Sixth 

OAD195, with the OCT-EU partnership, and then in the legislative drafting of the Seventh 

OAD196 itself. This has progressively put an end to the apparent unilateralism of the OAD and 

filled the lack of democratic dialogue.197 

The basis of a postcolonial sovereignty game is therefore the possibility of the acquisition of 

autonomy that mimics sovereignty by the OCTs using the language of functional 

developmental goals with the Member State and the Union. It is premised on the prior 

strategic use of a waiver of the right to self-determination. Sections A and B below now 

explore different ways in which that game has been played by the OCTs that illustrate 

adherence to a different sets of values when faced with Union law: these are called 

disengagement and engagement respectively. Each therefore points to a different idea of the 

foundational frame. 

 

 

 

 

                                                      
194 As such, with respect to OCTs, if a comparison is made between Article 198 TFEU, referring to “non-
European countries and territories” and Article 49 TEU “Any European State which respects the values referred 
to in Article 2 and is committed to promoting them may apply to become a member of the Union” it is to be 
doubted whether OCTs are eligible to apply for Union membership, being neither European, nor States. 
195 Article 234 and 235, Council Decision 91/482/EEC of 25 July 1991 on the association of the overseas 
countries and territories with the European Economic Community, OJ L 263, 19.9.1991, p. 1. 
196 Council Decision 2001/822 of 27 November 2001 on the association of the overseas countries and 
territories with the European Community, OJ L 314, 30.11.2001, p. 1–77. 
197 T. M’Saïdé, Les Pays et territoires d’outre-mer dans l’Union européenne (Bruxelles : Bruylant, 2013), pp. 271-
277. 
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B. Disengagement  

 

Let us first consider disengagement. Such an approach can be illustrated by the non-

incorporation of Union law in the British OCTs. As such, in Kaefer and Procacci the Court 

confirmed that provisions of Part IV and Council Association Decisions are directly effective.198 

Of the four Member States with which OCTs are linked, two are dualist -the United Kingdom 

and Denmark- and two are monist -France and the Netherlands. As such, in Denmark, the OCT 

association is reflected in national law by the changes effected to apply the 1984 Greenland 

Treaty. The Act on Denmark’s accession199 was amended so that the then EEC Treaty only 

applied in so far as is allowed by the Greenland Treaty200. Moreover, the Danish Greenland 

Act amended the Danish Customs Act201 so that Greenland is no longer part of the EU customs 

area and no customs duties are applied, pursuant to now Article 200(1) in Part IV of the TFEU. 

The European Communities Act 1972 which incorporates EU law into the law of the United 

Kingdom has no provisions that specify its territorial extent. Section 2(6) empowers the 

legislatures of the Crown Dependencies of the Channel Islands and the Isles of Man to make 

laws to implement EU law even where such laws are inconsistent with the acts of the Imperial 

(that is, Westminster) Parliament.202 This is an exception to the default rule in the Colonial 

Laws Validity Act 1865. Section 2(6) in effect operates as a conflict rule and follows the self-

embracing sovereignty that characterises the Act in explicit form. As a question of United 

Kingdom domestic law, the question arises as to how EU law is given effect in relation to the 

overseas territories. Pursuant to Section 1 of the Colonial Laws Validity Act, an Act of the 

Westminster Parliament only applies to the overseas territories (or rather “colonies” in the 

language of the 1865 Act) by “the express words or necessary intendment” of the legislation 

                                                      
198 Case C-100/89, Peter Kaefer and Andréa Procacci v French State ECLI:EU:C:1990:456, paragraph 24. 
199 Act no. 447 of October 11th 1972. 
200 Act no. 259 of May 28th 1984.  
201 Act no. 659 of December 15th 1982. 
202 “(6) A law passed by the legislature of any of the Channel Islands or of the Isle of Man, or a colonial Law 
(within the meaning of the Colonial Laws Validity Act 1865) passed or made for Gibraltar, if expressed to be 
passed or made in the implementation of the Treaties and of the obligations of the United Kingdom 
thereunder, shall not be void or inoperative by reason of any inconsistency with or repugnancy to an Act of 
Parliament, passed or to be passed, that extends to the Island or Gibraltar or any provision having the force 
and effect of an Act there (but not including this section), nor by reason of its having some operation outside 
the Island or Gibraltar; and any such Act or provision that extends to the Island or Gibraltar shall be construed 
and have effect subject to the provisions of any such law.” 
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in question.203 The European Communities Act 1972 has no extent provisions. To that degree, 

it departs from the exemplary extent provisions in the British Overseas Territories Act 2002, 

underlined by Hendry and Dickson204, which expressly refer to the British overseas territories. 

Section 2(6) of the European Communities Act 1972 on the other hand mentions Gibraltar 

and the Crown Dependencies by name and accordingly that Act extends by express words to 

those territories. While Gibraltar is a British overseas territory within the meaning of Schedule 

6 of the British Nationality Act 1981 it is European territory for whose external relations a 

Member State is responsible under Article 355(3) TFEU. One view could be that the European 

Communities Act 1972 is the source of EU rights and obligations in Gibraltar, the Gibraltarian 

European Communities Act 1972-18205 is simply a colonial law adopted to give effect to 

Section 2(6) of United Kingdom Act. Hendry and Dickson argue that Section 3(1) of the 

Gibraltarian ECA has precisely the same effect as Section 2(1) of the United Kingdom 

European Communities Act.  

 

Reasoning a contrario Section 2(6) of the European Communities Act 1972, express provision 

needs to be made for the incorporation of Union law in the British OCTs to give effect to Part 

IV of the Treaties and the OAD which are directly effective there. However, neither the 

European Communities Act 1972 nor any legal act in the British OCTs has made any such 

provision. A clear illustration of this is the failure of Bermuda to adopt any legislative 

measures following opting in to the Eighth OAD (until that point it had always chosen not to). 

 

Such a technique of disengagement, while having no effect on the applicability of the OAD 

and Part IV, from a Union law perspective, illustrates a certain approach to overlap of legal 

                                                      
203 “(1)[…]An Act of Parliament, or any provision thereof, shall, in construing this Act, be said to extend to any 
colony when it is made applicable to such colony by the express words or necessary intendment of any Act of 
Parliament[…]” 
204 I. Hendry & S. Dickson, British Overseas Territories Law (Oxford: Hart Publishing, 2011), p.57; Section 8(4) of 
the British Overseas Territories Act 2002: 
“This Act extends to— 
(a)the United Kingdom, 
(b)the Channel Islands and the Isle of Man, and 
(c)the British overseas territories.” 
205 See the Gibraltarian European Communities Act 1972-18; See also, in relation to the Sovereign Base Areas: 
European Union (Protocol Measures) Ordinance 2004, Ordinance 11 of 2004; In a similar sense, as regards the 
British Crown Dependencies, see: the European Communities (Isle of Man) Act 1973 Act 14 of 1973; European 
Union (Jersey) Law 1973; European Communities, (Bailiwick of Guernsey) Law 1973. 
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authority that consists in denying its existence in the internal legal order. The containment of 

Union law norms in this way relegates the interaction with the EU to an external affair that 

corresponds with the characterisation of the OAD that is sometimes presented by British OCT 

Governments as an agreement that has been “signed” by them in the external realm.206  

 

C. Engagement: Epistemic and Substantive Elements 

 

It was argued above that the foundational frame here is based on placing the question of 

statehood to one side, because the OCT strategically refrains from trying to attain it. In this 

way, a legal overlap between the Member States, Union and OCTs is instead possible in a way 

that creates functional autonomy for each of them. But how much autonomy is given to the 

OCTs vis à vis the Member State and the Union is nonetheless subject to discussion and 

disagreement. The engagement response comes in here in the form of discussion between 

the Union, Member States and the OCTs themselves. Two further kinds of engagement can 

be distinguished: one based merely on a commitment to negotiate with the Union and 

another about realising a specific set of goods.  

 

The Eighth OAD207 is a source which sheds some light on the rationale of the regime applicable 

to the special territorial arrangements applicable to the OCTs. In particular, the Eighth OAD 

professes to accommodate a dialogue based on the interests and values that are common to 

the OCTs, Member States and the Union. The “special relationship” between the OCTs and 

the Union is said to constitute a “partnership” demonstrating the countries and territories 

integration in the “same European family”208. It is affirmed to be built on “mutual interest on 

the basis of the specific need, potential and choice of the OCTs concerned”209 with regard to 

subsidiarity210. As might be expected from the prominent place devoted to them in the Lisbon 

                                                      
206 Ministerial Statement by Premier Michael Dunkley, 24 June 2016: “Bermuda is the latest signatory of EU 
Territories to adopt the Council Decision 2013/755/EU”. Available at: https://www.gov.bm/articles/eu-
referendum-%E2%80%93-uk-withdrawal-european-union  
207 Council Decision 2013/755/EU of 25 November 2013 on the association of the overseas countries and 
territories with the European Union, OJ L 344, 19.12.2013, p. 1–118. 
208 Article 1 and Recital 5 of Council Decision 2013/755/EU. 
209 Recital 8 of Council Decision 2013/755/EU, ibid. 
210 Article 3(6) of Council Decision 2013/755/EU, ibid: “In implementing this Decision, the partners shall be 
guided by the principles of transparency, subsidiarity and the need for efficiency[…]”; See, in addition, Article 
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Treaty, “values” are set out as the basis for the association of the OCTs. In terms of their 

provenance, such values are, on the one hand, said to be “shared” by (or “common” to211) 

the Union, the Member State to which the OCT is linked and the OCT itself212 and, on the 

other, “to promote the values and standards of the Union in the wider world”213. 

 

In institutional terms, the association is oriented around a “broad dialogue and 

consultations”214 between the OCTs, Member States concerned and the Union institutions. 

“Comprehensive and political dialogue”215 is to be conducted in a “flexible manner”216 and 

with regard to the “specific political issues of mutual concern or of general significance to the 

attainment of the objectives of the association”217. The instances of the association set out in 

Article 14 of the Eighth Decision include OCTs-EU Forum, trilateral consultations and working 

parties. The Court lends these kinds of instances and bodies of the association particular 

democratic significance in Eman and Sevinger in holding that it is through them that “the 

population of [the] countries and territories can express itself” in a manner analogous to 

legislatures within the meaning of Article 3 of Protocol 1 to the ECHR.218 Equally, in the same 

democratic terms, the Court conceives of the application of Union law to the OCTs as limited 

to an “indirect impact” flowing from provisions rendered applicable to the OCTs through the 

association.219  

 

                                                      
4(3) of Council Decision 2001/822/EU: “In implementing this Decision, the parties shall have as their guiding 
principles transparency, subsidiarity and the need for efficiency”. 
211 Article 3(2) of Council Decision 2013/755/EC, ibid: “the association shall respect the fundamental principles 
of liberty, democracy, human rights and fundamental freedoms, the rule of law, good governance and 
sustainable development, all of which are common to the OCTs and the Member States to which they are 
linked”; Article 2(1)  
212 Article 3(1) of Council Decision 2013/755/EU, ibid. 
213 Article 1(1) of Council Decision 2013/755/EU, ibid: “This Decision establishes an association of the overseas 
countries and territories (OCTs) with the Union (‘the association’), which constitutes a partnership, based on 
Article 198 TFEU, to support the OCTs sustainable development as well as to promote the values and standards 
of the Union in the wider world”. See also, relating to the “external relations” of the OCTs, possibly linked to 
Article 21(1) and 21(2)(a) TEU, Recital 7 of the Preamble to the same Council Decision referring to “the 
promotion of the Union’s values and standards” in cooperation between the OCTs and their neighbours 
“despite the different status vis à vis Union law of each actor”. 
214 Article 10(1) of Council Decision 2013/755/EU,  ibid. 
215 Article 13(1) of Council Decision 2013/755/EU,  ibid. 
216 Article 13(2) of Council Decision 2013/755/EU,  ibid. 
217 Article 13(4) of Council Decision 2013/755/EU,  ibid. 
218 Case C-300/04, Eman and Sevinger, ECLI:EU:C:2006:545, paragraph 48. 
219 Eman and Sevinger, ibid, paragraph 49. 
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The broad idea of engagement is given concrete expression by the EU’s offer of additional 

representation for the OCTs in return for the informal adoption of elements of the acquis. In 

a manner that reflects the objective in the Commission’s White Paper to pursue the 

convergence of regulatory standards and values through “upgrading” to the acquis220, Article 

42(h) of the Eighth Decision includes the general objective of trade cooperation of 

“support[ing] OCTs’ efforts to align or converge their local legislation with Union legislation, 

where relevant”. As the, albeit voluntary, impact of Union law becomes greater, it becomes 

more difficult to sustain the view that OCTs are only affected on an indirect basis in the way 

characterised in Eman and Sevinger. The Commission’s anticipation of this sort of objection 

in effect by offering the quid pro quo of enhanced involvement in Union decision-making221 

sets out possible new venues for OCT-EU dialogue beyond the instances of association in 

Article 14 of the Eighth Decision. All of this underlines Besselink’s observation that the 

Member State and Union legal orders go beyond mere juxtaposition in determining one 

another222 in so far as changes in status or upgrading to the acquis in the law of the overseas, 

holds out the promise of a response in Union law. 

 

The emphasis on shared values and the institutional setting of the OCT-EU Forum, in Article 

14 of Eighth OAD, provide instances of the shift towards a foundational frame. Once again, 

this is to say the OCT association emphasises opportunities to realise functional autonomy 

rather than a claim of exclusive ultimate authority in the form of the independent statehood 

of the OCT replacing that of the Member State. On the other hand, the values of the 

association and its flexible development through dialogue in the forum are two distinct forms 

                                                      
220 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, Elements for a new partnership between the EU and the 
overseas countries and territories (OCTs), op.cit. n 5, p. 7: "In addition to the promotion of OCTs as centres of 
excellence, the future association should encourage and assist all OCTs (financially or otherwise) to ‘upgrade’ 
local legislation in relevant policy areas to the level of the Community acquis, where that is not yet the case".. 
221 ibid, COM(2009) 623 final: “...an OCT that has voluntarily taken over the Community acquis in a given area 
could somehow be better involved in the dialogue on the subsequent development of the relevant Community 
policy, without prejudice to the role of the Member States in the decision-making process”; cf. Opinion of 
Advocate General Tizzano in Eman and Sevinger, paragraphs 159 and 160 rejecting the notion that the fact 
"the Aruba legislature voluntarily modelled its local legislation on the Community legislation" could have any 
influence on the right to vote under Article 3 of Protocol 1.  
222 L. Besselink, “Case C-145/04, Spain v. United Kingdom, judgment of the Grand Chamber of 12 September 
2006; Case 300/04, Eman and Sevinger, judgment of the Grand Chamber of 12 September 2006; ECtHR (Third 
Session), 6 September 2007, Applications Nos. 17173/07 and 17173/07 and 17180/07, Oslin Benito Sevinger 
and Michael Godfried Eman v. the  Netherlands (Sevinger and Eman) (2008) 45 Common Market Law Review 
787, 800-801. 
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of foundational frame. One is a substantive view: references to the specific values and 

objectives of the OCT association suggest that the OCTs, Member States and Union share 

common values and that the association is directed to achieving those. The another is more 

epistemic223: the emphasis on flexibility and dialogue in Articles 13 and 14 of the Eighth OAD 

present the association not as based on the achievement of certain substantive values, but 

instead founded on the equality of the OCTs with the Union and the Member States, in their 

different viewpoints and different ideas of ultimate authority. This distinction should not 

however be taken too far since they converge in the practice and legislative framework of the 

association.  

 

In summary, the Eighth OAD offers an example of the performance of the “sovereignty game” 

which Pram Gad and Adler-Nissen as well as Mac Amhlaigh have elaborated in legal 

theoretical term. The resources which the Eighth OAD provides, in terms both of values and 

the OCT-EU Forum of Article 14, lays out a foundational frame which offers an alternative to 

independent statehood in terms of ways of defining what the substance of functional 

autonomy entails for the OCT in a world of overlap with the Union and their respective 

metropoles. 

 

IV.  Jurisdictional Frame: Changing the Scope of the Overseas 

 

Let us recall that the jurisdictional frame concerns, in very syncretic terms, the redirection of 

“who decides”. In this section, it is shown that the initial “who” question can be answered in 

at least three different ways: the collective of the Member States, the Union and the overseas 

themselves all have different autonomous powers to define the scope of the overseas 

provisions in territorial terms. In addition, the case that individual Member States can alter 

the status of the overseas is explored. Having done this, the section proceeds to examine how 

the “who” question is redirect. That is, the method of establishing the limits on the Union 

powers in Articles 203 and 349 TFEU vis à vis an ordinary Treaty revision in Article 48 TEU. It 

is submitted that these limits can be discovered by a systematic reading of the objectives of 

                                                      
223 K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), p. 32.  
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Part IV and Article 349 TFEU, which include in the latter case respect for peoples of the OCTs 

as bearers of the right to self-determination. 

 

 

A. Collective Member States 

 

The collective expression of a delimiting power is found in Article 355 TFEU itself, in exercise 

of treaty-making power under Article 48 TEU. It is to be recalled that the overseas territories 

are provided for in the form of a qualification to the general application of the Treaties to the 

Member States, as a whole. The structure of both Article 52(2) TEU224 and the introductory 

wording to Article 355 TFEU225 set out the overseas territories as a specification of the 

territorial application of the Treaties in addition to the general provisions. 

 

Primary law, in Article 355(1) to (5) TFEU, makes provision for the differential territorial 

application of the Treaties “in addition to the provisions of Article 52”226. In this sense, here 

the Member States exercise their competences over territory and population together in a 

manner that represents their collective Kompetenz-Kompetenz as opposed to a unilateral 

power to define the territorial and personal reach of the Member State for the purposes of 

Union law.227 The power to establish these divergences resides in the amendment procedure 

in Article 48 TEU. This of course created the very possibility of the overseas. It has notably 

                                                      
224 Article 52(2) TEU: “The territorial scope of the Treaties is specified in Article 355 of the Treaty on the 
Functioning of the European Union”. 
225 Article 355 TFEU, introductory wording: “In addition to the provisions of Article 52 of the Treaty on 
European Union relating to the territorial scope of the Treaties, the following provisions shall apply”. 
226 Article 52(2) TEU reads “The territorial scope of the Treaties is specified in Article 355 of the Treaty on the 
Functioning of the European Union”. The introductory wording of Article 355 TFEU reads “In addition to the 
provisions of Article 52 of the Treaty on European Union relating to the territorial scope of the Treaties, the 
following provisions shall apply:..”. On the significance of the introductory wording of Article 355 TFEU, raising 
the question of whether an autonomous body of rules within the European Union is applicable to the OCTs see 
the Opinion of Advocate General Cruz Villalón in Case C-384/09, Prunus SARL and Polonium SA, 
ECLI:EU:C:2010:759, paragraph 28. 
227 HP Ipsen, Europäische Verfassung—Nationale Verfassung (Tübingen : J.C.B. Mohr, 1972), p.202; R. Schütze, 
From Dual to Cooperative Federalism: The Changing Structure of European Law (Oxford University Press, 
2009), p.52. “But whereas the Member States—in the collective plural—remain the ‘Masters of the Treaties’; 
individual Member States have lost their ‘competence-competence’. Legally, Member States are no longer 
competent to determine unilaterally the limits of their own competences themselves.”  
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been used to amend the status of specific territories. Greenland228 and the Netherlands 

Antilles229 are the principal examples here. Equally, at the time of the ordinary amendment 

that led to the Lisbon Treaty, Saint-Martin and Saint-Barthélemy230 were added to list of ORs 

in Article 355(1) TFEU. 

 

B. Individual Member States  

 

There is evidence to support the view that Member States may not unilaterally alter the 

territorial application of the Treaty as they apply to the overseas. An illustration of the 

limitations placed on Member States in this regard is the example of the change of status for 

St. Pierre-et-Miquelon231, from a territoire d’outre-mer to départment d’outre-mer in French 

law. France had argued that this unilateral alteration in national law must result in the 

equivalent change of status in Union law, from a OCT, under Article 227(3) EEC, to a French 

overseas department, as explicitly mentioned in Article 227(2) EEC, in terms of the territorial 

application of the Treaty to St. Pierre-et-Miquelon. Although the change of status had been 

duly effected in French national law, the Commission refused to countenance the suggestion 

that this necessitated an automatic change to the Treaty or the way it should be applied and 

accordingly continued to apply the OCT arrangements to St. Pierre-et-Miquelon. 

 

An even more flagrant example comes from earlier in the history of the overseas. Surinam’s 

purported inclusion in the OCT association by unilateral supplementary instrument of 

ratification from the Netherlands is extremely unusual. Indeed, so unusual that it is often 

                                                      
228 In this regard, the following was concluded pursuant to former Article 236 EEC, the predecessor of Article 
48 TEU: Treaty amending, with regard to Greenland, the Treaties establishing the European Communities, OJ L 
29, 1.2.1985, p.1. 
229 Convention to amend the Treaty setting up the European Economic Community with the object of making 
the special system of Association defined in Part Pour of that Treaty applicable to the Netherlands Antilles, OJ 
150, 1.10.1964, p. 2414–2419. 
230 Saint-Barthélemy subsequently became an OCT pursuant to Article 355(6) TFEU: European Council Decision 
2010/718/EU of 29 October 2010 amending the status with regard to the European Union of the island of 
Saint-Barthélemy, OJ L 325/4 9.12.2010. 
231 Written Question No.400/76 by Mr. Lagorce to the Commission Concerning the Situation of the Islands of 
St. Pierre-et-Miquelon, [1976]  OJ C 294, 1976, p.16, paragraph 1. See J. Ziller, “Outermost Regions, Overseas 
Countries and Territories and Others after the Entry into Force of the Lisbon Treaty” in D. Kochenov (ed.) EU 
Law of the Overseas: Outermost Regions, Associated Overseas Countries and Territories, Territories Sui Generis 
(Kluwer, 2011), p.74. 
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simply claimed that the EEC Treaty never applied to Surinam.232 The basis of this claim is that 

the Treaty of Rome initially only extended to the Netherlands as the “Kingdom in Europe” and 

Dutch New Guinea rather than the entirety of the territory of the Member State. This is made 

clear in the preamble to the Implementing Convention appended as a protocol to the 

Treaty.233 Moreover, at the time of signature, the Netherlands made a Declaration of 

Intention to the effect that the Member State was ready to open negotiations seeking to 

conclude conventions for the economic association of the Netherlands Antilles and Surinam, 

by facilitating their inclusion as OCTs in then Annex IV.234 In essence, because this intention 

was only partially redeemed by the Netherlands Antilles Convention of 1964235, it is argued 

by Kochenov and Coussirat-Coustère that the Treaty never extended to Surinam. The Notice 

to the Reader attached to the Treaty of Rome presents another picture: that by deposit of a 

supplementary act to the Netherlands’ instrument of ratification Part IV of the Treaty and the 

provisions which rely on it were made applicable to Surinam.236 The same interpretation is 

also espoused by the Dutch Council of State237 that points to the Kingdom of Law of 19 July 

1962238 authorising a supplementary instrument of ratification. Such a theory of Treaty 

amendment is remarkable and looks to be illegal. As such, in Eman and Sevinger, it was the 

Netherlands Government’s submission that the territorial scope of the EC Treaty should be 

determined not only in accordance with Article 299 EC (now Articles 52 TEU and 355 TFEU) 

but also in the light of its instruments of ratification.239 Since the Netherlands instruments of 

                                                      
232 D. Kochenov, op.cit. n 201, 686, footnote 82; V. Coussirat-Coustère, “Article 227, Commentaire” in Traité 
instituant la CEE: Commentaire article par article (Paris: Edition Economica, 1992), p. 1419, p.1422. 
233 “[…] Le Gouvernement du Royaume des Pays-Bas, en raison de la structure constitutionnelle du Royaume 
telle qu'elle résulte du Statut du 29 décembre 1954, aura la faculté, par dérogation à l'article 227, de ne ratifier 
le Traité que pour le Royaume en Europe et la Nouvelle-Guinée Néerlandaise […]” Treaty establishing the 
European Atomic Energy Community (1957), 11957E/TXT, p.267. 
234 Déclaration d'intention en vue de l'association à la Communauté Économique Européenne du Surinam et 
des Antilles Néerlandaises, ibid, p.342. 
235 op.cit. n 229. 
236 “[…] La quatrième partie du Traité ainsi que les dispositions y afférentes ont été également rendues 
applicables au Surinam, avec effet au 1er septembre 1962, par le dépôt d'un acte additionnel du royaume des 
Pays-Bas en complément de son instrument de ratification […]”, op.cit.n.148, p.1 
237 Advies W04.03.0203/I/A, Raad van State, 9 September 2003, paragraph 2: “[…] On August 14, 1962, the 
Kingdom of aid to Suriname filed a supplementary instrument of ratification after by Kingdom Act was granted 
approval for Suriname […] Legally Suriname was therefore part of the EEC. The intention was to Suriname on 
the list in Annex II to include, so at this time still forming part of the Kingdom was the country of Part IV of the 
Treaty regime, ie the special association regime for the OCTs. And so it happened. This additional instrument 
of ratification at the independence on November 25, 1975 lost its meaning […]”. 
238 Rijkswet van 19 juli 1962, Stb.1962, 285. 
239 Case C-300/04, Eman and Sevinger, op.cit. n 218, paragraphs 24-25. 



121 
 

ratification as regards the Treaty of Rome and the TEU were limited in territorial scope to the 

“Kingdom in Europe” and New Guinea but did not include Aruba, in the Dutch Government’s 

submission, “the EC Treaty does not, therefore, apply to the territory of that country, with 

the exception of […] Part Four of the Treaty”.240 In relying on Article 17(1) EC (Article 20(1) 

TFEU) and Article 299(3) EC, the Court rejected such contentions based on instruments of 

ratification.241 The Court’s refusal to lend any interpretative weight to instruments of 

ratification is unsurprising since privileging such a national law source over the Treaties would 

risk the autonomy and very existence of the legal order. Indeed, submissions on the basis of 

instruments of ratification were rejected in the early case of San Michele as “tantamount to 

reducing the Community to a cipher by regarding the instrument of ratification either as only 

partially accepting the Treaty, or as the means of according to it different legal consequences, 

varying with the Member State concerned”242. Any reservations had to be set out in the Treaty 

itself.243 If the Court in Eman and Sevinger and San Michele rejected the possibility of 

limitations on the Treaty introduced by instruments of ratification, the same reasoning 

applies a fortiori in the case of the extension of the Treaty to Surinam. Acceptance of the 

argument that the instruments of ratification would amount to granting each Member State 

an individual competence-competence to expand and restrict the territorial scope of the 

Treaties. It would also render the Greenland and Netherlands Antilles amendments otiose, 

since pursuant to this “ratification theory” a supplement to the instruments would have 

sufficed to include new territories not only within the scope of the Treaty but within the scope 

of the Part IV association. There is therefore little doubt that the extension of the Treaty to 

Surinam by supplementary instruments of ratification was unlawful. 

 

There is therefore a clear analogy with Saint-Pierre-et-Miquelon’s illegal, unilateral change of 

status by France. However, what is striking here is that, unlike with Saint-Pierre-et-Miquelon, 

the Union institutions treated the supplementary instrument of ratification as legally effective 

and accordingly treated Surinam as a OCT. Indeed, the First Decision244 replacing the 

                                                      
240Eman and Sevinger, paragraph 25. 
241Eman and Sevinger, paragraph 27. 
242 Order of 22 June 1965 in Case 9/65, San Michele v. High Authority, ECLI:EU:C:1968:10, paragraph 8. 
243 San Michele v. High Authority, paragraph 7. 
244 Article 36 and Annex VII of Council Decision 64/349/EEC of 25 February 1964 on the association of the 
overseas countries and territories with European Economic Community, OJ 1472/64 11.6.64. 
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Implementing Convention includes Surinam in its scope of application. The Second Decision245 

does likewise and the provisional effects of the Third Decision are noted below. 

 

C. Union  

 

1. The Article 355(6) TFEU Passerelle  

 

By contrast to Article 48 TEU, Article 355(6) TFEU represents a delimiting power enjoyed by 

the Union itself. It empowers the European Council to amend the status of an OCT or OMR 

on initiative from the relevant Member State.246 To date, Article 355(6) TFEU has been 

exercised twice on the initiative of France. Article 355(6) TFEU puts paid to the theory that 

the status of a territory could be amended by the unilateral action of a Member State. Such a 

theory was given ambiguous support when Saint-Pierre-et-Miquelon purportedly ceased to 

be an OCT between 1976 and 1985 by becoming a département d’outre-mer under French 

national law. At that time, the OR status did not yet exist. Instead, there was a seeming renvoi 

to French national law in the extension of Article 227(2) EEC to French overseas departments. 

In response to a parliamentary question, the Commission clearly affirmed Saint-Pierre-et-

Miquelon to be a département d’outre-mer in the sense of Article 227(2) EEC.247 

 

 

2. The Scope of Article 203 TFEU 

 

The scope of Article 203 TFEU, and in particular its capacity to derogate from primary law, is 

also a contested issue with implications for the jurisdictional frame. This question has both a 

substantive side and a side that relates to the identity of the territories which are included or 

excluded by an Article 203 decision. In practice, second of these concerns the only example 

of an Annex II territory that has chosen not to participate in the association: Bermuda. 

Bermuda, a British overseas territory, chose not to enter within the scope of an association 

                                                      
245 Article 38 and Annex VIII of Council Decision 
246 See, for example: European Council Decision 2012/419/EU of 12 July 2012 amending the status of Mayotte 
with regard to the European Union, [2013] OJ L 204, 31.7.2013, p.131. 
247 Written Question No. 400/76 by Mr. Lagorce to the Commission Concerning the Situation of the Islands 
Saint-Pierre-and-Miquelon, OJ C 294/16  
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decision until the present Eighth Decision. Kochenov conceived this as a derogation from 

primary law as “very questionable indeed” and “hardly acceptable”.248 This raises two related 

but linked issues: whether the non-inclusion of Bermuda uses Article 203 to derogate from 

primary law and whether such a derogation is permissible. Murray suggests that Bermuda’s 

position outside the OAD could be better rationalised as a status akin to that under Article 

355(5) TFEU, for the Faroe Islands or the Crown Dependencies, or as an OCT under the second 

paragraph of Article 355(2) “having special relations with the United Kingdom”. She 

nonetheless holds that Bermuda has always “formally” remained an OCT.249 The scope of this 

formal status has never been fully explored especially in terms of its effect on the provisions 

of Part IV which case law confirms have a degree of independent effect without an OAD. 

Following this line of thought, no derogation of primary law is contemplated by non-inclusion 

of Bermuda in successive OADs. Ziller, on the other hand, presents now Article 355(2) TFEU 

as “only an enabling provision […] which has to be confirmed in each association decision” 

and Bermuda’s desire not to become an OCT, despite its inclusion in Annex II, is therefore 

legally enacted with each iteration of the OAD that omits it.250 

 

The Union itself possesses a number of powers to delimit the territorial scope of Union law in 

respect of the OCTs. Such that even after the alienation of sovereignty, in exercise of a 

Member State competence, the Union has decided to apply the OCT Decision to third 

countries. Since Council Decision 76/568/EEC251 (“the Third Decision”) OCT Association 

Decisions have included the possibility of provisionally extending their application to OCTs 

                                                      
248 D. Kochenov, op.cit.n. 201, 728; S. Karagiannis, “A propos du règlement des conflits intérêts entre les 
territoires dépendents d’Etats membres et les Communautés européennes” (1998) Revue de Droit 
International et de Droit Comparé 330, 337. 
249 F. Murray, op.cit.n.4, p.175. 
250 J. Ziller, op.cit. n 33, 55. 
251 Council Decision 76/568/EEC of 19 June 1976 on the association of the overseas countries and territories 
with the European Economic Community, OJ L 176/8 1.7.76 
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that have become newly independent states.252 As the preamble to the Third Decision253 

explains, since the Lomé I Convention was signed on the 28th of February 1975, before 

Surinam become independent from the Netherlands on the 25th of November 1975, the newly 

independent country was not able to participate in the conclusion of that ACP-EC Convention. 

Provisional application was designed to afford former overseas territories of the Member 

States the protection of the OCT association pending their signature of the Lomé I Convention. 

Since the Comoros found itself caught in the same temporal gap as Surinam, having become 

independent in late 1975254, it too became a beneficiary of provisional application under 

Annex I of the Third Decision.255 Moreover, in addition to provisional application in the Third 

Decision itself, its Article 55 created the possibility of subsequent decisions on provisional 

application in the event of the independence of an OCT.256 The Article 55 power was exercised 

                                                      
252 The Third Decision was the first time this was explicitly addressed by the OAD but the question was one that 
had to be dealt with earlier, after the accession to independence of a number of newly independent states in 
1960. See U. Everling, “Die Neuregelung des Assoziationsverhältnisses zwischen der Europäischen 
Wirtschaftsgemeinschaft und den afrikanischen Staaten und Madagaskar sowie den überseeischen Ländern 
und Hoheitsgebieten” (1964) 24 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 472. See the 
provisional application to newly independent states of Decision of Council of 9 December 1961 establishing a 
General Program for the Elimination of Restrictions on Freedom of Establishment, [1962] OJ 36/62: “Titre I: 
Bénéficiaires, La suppression des restrictions à la liberté d’établissement prévue dans le présent programme 
général sera réalisé, sous réserve des décisions qui seront prises par le Conseil au titre de l’article 227, 
paragraphe 2, alinéa 2, du traité et sans préjudice des dispositions ultérieures définissant le régime 
d’association entre la Communauté économique européenne et les pays et territoires d’outre-mer ayant accédé 
à l’indépendance après la mise en vigueur du traité […]”. 
253 Recital (10) of Council Decision 76/568/EEC: “Whereas until 25 November 1975 Surinam was part 
of the Kingdom of the Netherlands; whereas it became independent on that date; whereas it was 
therefore unable to participate in the Convention ; whereas for that reason the arrangements adopted for 
the associated countries and territories pursuant to the Decision of 1970 were kept in force in respect of 
Surinam ; whereas therefore, in accordance with its wishes, the arrangements applicable to the countries 
and territories should continue to apply provisionally to Surinam until it is able to accede to the Convention”. 
254 Loi no. 75-560 du 3 juillet 1975 relative à l’independence du territoire des Camores, JO 6764, 4 juillet 1975 
255 Annex I, paragraph 5 of Council Decision 76/568/EEC: “5. Countries provisionally covered by this Decision: 
— The Comoros, 
— Surinam”. 
256 Article 55 of Council Decision 76/568/EEC: “1. The countries and territories to which this Decision applies 
are listed in Annex I. 2. The Council may, acting unanimously on a proposal from the Commission, amend or 
supplement this Annex. The arrangements provided for in this Decision may continue to apply provisionally, 
under conditions laid down by the Council, to countries and territories which become independent”. 
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in relation to Djibouti (Afars and the Issas)257, Solomon Islands258, Tuvalu259, Dominica260, Saint 

Lucia261, Kiribati (Gilbert Islands)262 and Saint Vincent and the Grenadines263. Likewise, Council 

Decision 80/1186/EEC264 (“the Fourth Decision”) made the same allowance for provisional 

application to newly independent OCTs.265 The Council acted pursuant to Article 142 on a 

number of occasions following the independence of: Vanuatu (Anglo-French Condominium of 

the New Hebrides)266, Belize267, Antigua and Barbuda268, and Saint Christopher and Nevis269. 

 

                                                      
257 Council Decision 77/474/EEC of 26 July 1977 on the provisional application to the Republic of Djibouti of the 
arrangements provided for in Decision 76/568/EEC on the association of the overseas countries 
and territories with the European Economic Community, OJ L 191/100 30.7.77. 
258 Council Decision 78/634/EEC of 18 July 1978 on the provisional application to the Solomon Islands, after 
becoming independent, of the arrangements provided for in Decision 76/568/EEC on the association 
of the overseas countries and territories with the European Economic Community, OJ L 203/33 27.7.78. 
259 Council Decision 78/827/ EEC of 10 October 1978 on the provisional application to Tuvalu after its 
independence of the arrangements provided for in Decision 76/568/EEC, OJ L 287/32 13.10.78. 
260 Council Decision 78/976/EEC of 20 November 1978 on the provisional application to Dominica after its 
independence of the arrangements provided for in Decision 76/568/EEC on the association of the overseas 
countries and territories with the European Economic Community, OJ L 331/25 28.11.78. 
261 Council Decision 79/280/EEC of 5 March 1979 on the provisional application to St Lucia after its 
independence of the arrangements provided for in Decision 76/568/EEC on the association of the overseas 
countries and territories with the European Economic Community, OJ L 66/33 16.3.79. 
262 Council Decision 79/719/EEC of 1 August 1979 on the provisional application to the Republic of Kiribati 
(formerly the Gilbert Islands) of the arrangements provided for in Decision 76/568/EEC, OJ L 208/23 17.8.79. 
263 Council Decision 80/14/EEC of 18 December 1979 on the provisional application to Saint Vincent and the 
Grenadines (formerly Saint Vincent) of the arrangements provided for in Decision 76/568/EEC on the 
association of the overseas countries and territories with the European Economic Community, OJ L 7/28 
11.1.80. 
264 Council Decision 80/1186/EEC of 16 December 1980 on the association of the overseas countries and 
territories with the European Economic Community, OJ L 361/1 31.12.80. 
265 Article 142 of Council Decision 80/1186/EEC: “1. The countries and territories to which this Decision 
applies are listed in Annex I. 2. The Council may, acting unanimously on a proposal from the Commission, 
amend or supplement this Annex. The arrangements provided for in this Decision may continue to apply 
provisionally, under conditions laid down by the Council, to countries and territories which become 
independent”. 
266 Council Decision 81/23/EEC of 20 January 1981 on the provisional application to the Republic of Vanuatu 
(former Anglo-French Condominium of the New Hebrides) of the arrangements provided for in Decision 
76/568/EEC on the association of the Overseas Countries and Territories with the European Economic 
Community, OJ L 43/15 14.2.81. 
267 Council Decision 81/970/EEC of 3 December 1981 on the provisional application to Belize of the 
arrangements provided for in Decision 80/1186/EEC on the association of the overseas countries and 
territories 
with the European Economic Community, OJ L 355/51 10.12.81. 
268 Council Decision 82/32/EEC of 21 December 1981 on the provisional application to the State of Antigua and 
Barbuda of the arrangements provided for in Decision 80/1186/EEC on the association of the 
overseas countries and territories with the European Economic Community, OJ L 16/38 22.1.82. 
269 Council Decision 84/35/EEC of 23 January 1984 on the provisional application to the State of St Christopher 
and Nevis of the arrangements provided for in Decision 80/1186/EEC on the association of the 
overseas countries and territories with the European Economic Community, OJ L 23/33 28.1.84. 
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This is demonstrated a fortiori by Article 97 of the 2013 Overseas Association Decision which 

appears to make the territorial application of Union law autonomous from that attributed to 

it by the Member States in stating that a newly independent OCT would continue to benefit 

from that status without the Council expressly amending the Decision to remove the OCT in 

question.270 Even more striking is Article 61 of 2001 Overseas Association Decision specifying 

even more explicitly the continued application of the Decision in the event of the 

independence of an OCT.271 In practice, as demonstrated by the Accords d’Evian creating a 

separate Algerian customs zone despite the continued reference to Algeria in Article 227 

EEC272, independence results in the disapplication of the Treaty to the OCT. 

 

3. The Scope of Article 349 TFEU 

 

The Mayotte273 cases also raise questions that emerge in the jurisdictional frame. The 

Mayotte cases were an annulment proceeding initiated by the European Parliament and 

Commission against measures274 taken to make the necessary adaptions after the status of 

the archipelago of Mayotte was changed from an OCT to an OR. The status of Mayotte was 

                                                      
270 Article 97 of Council Decision 2013/755/EU: “The Council acting according to Article 203 TFEU, shall decide 
on any necessary adjustments to this Decision when:  
(a) an OCTs becomes independent; (b) an OCTs leaves the association; (c) an OCTs becomes an outermost 
region; (d) an outermost region becomes an OCTs”. 
271 Article 61 of Council Decision 2001/822/EC of 27 November 2001 on the association of the overseas 
countries and territories with the European Community, [2001] OJ L 314, 30.11.2001, p.1 (“2001 Overseas 
Association Decision”): “If an OCT becomes independent: (a) the arrangements provided for in this Decision 
may continue to apply provisionally to that country or territory under conditions laid down by the Council; (b) 
the Council, acting unanimously on a proposal from the Commission, shall decide on any necessary 
adjustments to this Decision, in particular to the amounts specified in Annex II A”. 
272 Until amendment in the Maastricht Treaty. 
273 Joined Cases C-132/14, C-133/14, C-134/14, C-135/14 and C-136/14, Parliament and Commission v. Council, 
ECLI:EU:C:2015:813 (hereinafter “Mayotte”). 
274 Council Regulation No 1385/2013 of 17 December 2013 amending Council Regulations No 850/98 and No 
1224/2009, and Regulations No 1069/2009, No 1379/2013 and No 1380/2013 of the European Parliament and 
of the Council, following the amendment of the status of Mayotte with regard to the European Union, OJ 2013 
L 354, p.86; Council Directive 2013/62/EU of 17 December 2013 amending Council Directives 91/271/EEC and 
1999/74/EC, and Directives 2000/60/EC, 2006/7/EC, 2006/25/EC and 2011/24/EU of the European Parliament 
and of the Council, following the amendment of the status of Mayotte with regard to the European Union, OJ 
2013 L 353, p.8; Council Directive 2013/62/EU of 17 December 2013 amending Directive 2010/18/EU 
implementing the revised framework Agreement on parental leave concluded by BUSINESSEUROPE, UEAPME, 
CEEP and ETUC, following the amendment of the status of Mayotte with regard to the European Union, OJ 
2013 L 353, p.7. 



127 
 

changed pursuant to Article 355(6) TFEU by a Decision of the European Council, on the 

initiative of France, the Member State with which the archipelago was linked as an OCT.275 

 

In this connection, in his Opinion, Advocate General Wahl considers Article 349 TFEU not only 

to constitute a legal basis but to actually delimit the territorial scope of the Treaties.276 In this 

theory then specific measures of secondary law are apt to amend the scope of primary law, 

albeit by unanimity. Such a Union power of competence-competence with regard to the ORs 

is partly circumscribed by the text and functional leash of Article 349 TFEU but nonetheless 

presents a wide degree of latitude. Such a territorial paserelle invites interpretation in the 

context of the principles upon which the OR status is premised.  

D. Redirection 

 

It seems that when it comes to delineating the scope of the overseas, the Union, the collective 

Member States and the overseas themselves (at least when acceding to independence) jointly 

hold a compound power of adjustment. The answer to the “who decides” question is 

therefore split in three ways. Dividing that compound power between Articles 203 and 349 

TFEU, on the hand, and Article 48 TEU, on the other, is the real cause for disagreement. This 

is to say, how far can those legal bases deviate from the strict framing of the Treaties without 

necessitating a Treaty amendment. Can Bermuda truly have left the association? Is 

provisional application of the OAD to third countries (even by analogy) permitted? And the 

textually based question from the chapeau in Article 349 TFEU: how far can the amendment 

to the scope of the Treaties go under Article 349 TFEU without “undermining the integrity and 

the coherence of the Union legal order”? 

                                                      
275 European Council Decision 2012/52/EU of 11 July 2012 amending the status of Mayotte with regard to the 
European Union, OJ 2012 L 204, p. 131; Declaration 43 to the Treaty of Lisbon on Article 355(6) of the Treaty 
on the Functioning of the European Union. 
276 Opinion of Advocate General Wahl in Joined Cases C-132/14, C-133/14, C-134/14, C-135/14 and C-136/14, 
Parliament and Commission v. Council (hereinafter “Mayotte”), ECLI:EU:C:2015:813, paragraph 50: “…In 
respect of the ORs, Article 355(1) TFEU then proceeds to state that the ‘provisions of the Treaties’ apply to 
them ‘in accordance with’ Article 349 TFEU. However, the latter provision does not spell out in detailed 
geographic terms how the ‘Treaties’ apply to the ORs, other than mentioning the list of territories. 
Nonetheless, it does enable the Council to adopt specific measures, inter alia, modifying the ‘application of the 
Treaties’ to those regions under certain conditions. Therefore, it seems to me that Article 349 TFEU not only 
constitutes a legal basis for the adoption of ‘specific measures’, but also further delimits the territorial ‘scope’ 
of the ‘Treaties’ to the ORs by reference to those measures”; Also, but less explicitly, paragraph 72 of the 
Judgement in Joined Cases C-132/14, C-133/14, C-134/14, C-135/14 and C-136/14, Parliament and Commission 
v. Council. 
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Determining these “who decides” questions need, it is submitted, to be redirected through 

the objectives of each status and those of the Union itself.  Firstly, as to the scope of Article 

203 TFEU, it is clear from its wording that its scope is to be interpreted flexibly, granting a 

wide discretion to the Council. In Emesa Sugar, in particular, the Court held that “association 

of the OCTs with the [Union] is to be achieved by a dynamic and progressive process which 

may necessitate the adoption of a number of measures in order to attain all the objectives 

mentioned in [Article 199 TFEU] of the Treaty”277 and “the Council, when adopting measures 

under [Article 203 TFEU], must take account both of the principles set out in Part Four of the 

Treaty and of the other principles of Community law”278. In Emesa Sugar dynamism and 

respect for the principles of the Union, broadly, and for those of Part IV, in particular, was 

affirmed in the context of a new quota on sugar imports, against a “locking theory”279 

whereby any amendment of that restricted OCT access compared to previous OAD should be 

prohibit. If the “locking theory” does not obtain, it can be argued that a reverse to the 

application of no provisions to an OCT, such as was Bermuda’s choice, should be permissible. 

Such flexibility is indeed incorporated in Article 203 TFEU itself which requires the Council to 

act “on the basis of experience acquired under the association”. 

 

Moreover, a flexible interpretation of Article 203 TFEU should be read in the context of the 

substantive objectives of the association which incorporate respect for self-determination. 

This is to say, there is reason to believe that changes in status such as acceding to 

independence or leaving the association may be facilitated by Article 203 TFEU based on the 

substantive objectives of Part IV in Article 198 TFEU. Article 198 TFEU tells us that the chief 

purpose of the association is “primarily to further the interests and prosperity of the 

inhabitants” of the OCTs “to lead them to the economic, social and cultural development to 

which they aspire”. It should not be forgotten that Article 198 TFEU makes reference to the 

Preamble to the TFEU which affirms “solidarity which binds Europe” with the OCTs in the 

pursuit of their development “in accordance with the principles of the Charter of the United 

Nations”. That link between the “inhabitants” of the OCTs and the UN Charter recall the 

                                                      
277 Emesa Sugar, paragraph 28 
278 Ibid, paragraph 38. 
279 Ibid, paragraph 37. 
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language of Chapter XI. Furthermore, Article 198 TFEU establishes a link between the 

inhabitants of the OCTs not based on any particular international legal status or relationship 

with the Member States or the Union but on a principle of solidarity. Moreover, “economic, 

social and cultural development to which they aspire” must be read as including a change of 

political status towards independent statehood. It is arguable that the OAD itself is not 

applicable to the OCT that has acceded to independence. After all, only “the arrangements 

provided for in the Decision remain provisionally applicable”280 until the accession of the 

newly independent state to the respective ACP-EU Convention. Although, Article 355(2) TFEU 

which itself describes Part IV as establishing “special arrangements for association”, on the 

other hand, the Yaoundé Convention exists because of the explicit rejection of a succession 

thesis by the Member States.281 

                                                                                                               

Secondly, as to Article 349 TFEU, the Court has been content for recourse to be had to that 

legal basis for any “specific measures designed to take account of” some broadly defined 

“structural social and economic situation of the outermost regions”. As Advocate General 

Wahl says most expressly, but the Court also confirms, Article 349 TFEU measures can entail 

delimitation of the territorial scope of the Treaty itself. The limit on this territorial delimitation 

is nonetheless set out in the chapeau in the third paragraph of Article 349 TFEU providing that 

special measures may not, in any case, undermine “the integrity and coherence of the Union 

legal order, including the internal market and common policies”. Given that chapeau and the 

need for specific measures to take at least some account of “the structural social and 

economic situation” on the ground, a “Bermudan” option -that is, permitting the OR to 

“leave” the Union law altogether- is precluded by Article 349 TFEU. Such an approach would 

pursue neither of the “twofold principles” of the OR status. In other words, it would represent 

neither adaption, applying the test in Mayotte, nor would it constitute any form of 

integration, since it would go beyond the kind of “perversion of the system” Advocate General 

Mischo had in mind in Sodiprem-SARL. 

 

                                                      
280 See Article 1 of the Decisions cited above. 
281 U. Everling, op.cit .n 296. 
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V.  Structural Frame: From Dual to Cooperative Overseas? 

 

The structural frame marked out in this thesis concerns different methods of dividing power 

between the Union and the Member States in the light of a federal philosophy of the 

sovereignty of each.282 It makes up the “how” question of the three frames pursued in this 

thesis. Drawing on American federalism, Schütze identifies two federal philosophies which he 

has compellingly applied to the structure of Union law on a broader canvas: dual and 

cooperative federalism. Dual federalism is based on the idea of two parallel sovereigns -the 

Union and the Member States- each with its own exclusive fields which are “essentially fixed 

and unchangeable”283 by the conferral principle. Cooperative federalism, on the other hand, 

starts from the idea of shared sovereignty whereby the Member State and Union “work 

together in the same areas, sharing functions and therefore power”284.  It is submitted that 

the divergences between dual and cooperative federalism that make up our structural frame 

can help elucidate contestation related to the scope of the provisions on the overseas.  

Kochenov was right when he said that the law of the overseas is at base “nothing but a law of 

derogations”285. But this “law of derogations” for the overseas also needs to be characterised 

as establishing a differentiated division of power between the Union and the Member States; 

and correspondingly between those and the OCTs and ORs themselves. Debates about the 

overseas tend to cluster around the questions of the scope of Part IV of the Treaty for the 

OCTs and the scope of the power to derogate in Article 349 TFEU for the ORs. Each question 

is one about the division of powers however the chief disagreement in the jurisprudence and 

scholarship concerns not how wide the derogations should be but the method of determining 

how wide they are. In this sense the structural frame  here is “agnostic as regards the 

substantive federal balance”286 between the Member States, Union and the overseas 

themselves but interested in the philosophy that guides the division of power.  

 

                                                      
282 R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (Oxford 
University Press, 2009), p.5. 
283 E.S. Corwin, The Twilight of the Supreme Court: A History of Our Constitutional Theory (New Haven: The Yale 
University Press. 1934), p. 11. 
284 E.S. Corwin, “The Passing of Dual Federalism” (1950) 36 Virginia Law Review, p.19 
285 D. Kochenov, op.cit. n 5. 
286 R. Schütze, op.cit. n 282. 
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Clarification of the stakes of this kind of structural frame is especially necessary because 

questions about scope of application of (general) Union law in the overseas has persistently 

evaded an unequivocal answer. In the way, this is particularly surprising since this frame 

addresses what is described as the “simplest of possible questions: which law should 

apply?”287 However elementary the question might seem, it is striking not only that the 

volume of case law and applications288directed towards this most fundamental of questions 

continues to grow unabated but that a diversity of interpretative approaches remains in 

evidence. The explanation for the unsettled nature of the question stems partially from the 

text of successive Treaty provisions on territorial application (Articles 227 EEC, Article 299 EC 

and Article 355 TFEU). For instance, Article 355(2) TFEU baldly states simply that “the special 

arrangements for association set out in Part Four shall apply” to the OCTs. Likewise, Article 

355(1) provides that the Treaties apply to the ORs “in accordance with Article 349”. In neither 

case is the relationship between the general and the special provisions described in detail. 

The following section explores how both scholars and the Court have interpreted the 

structural questions of the overseas. It firstly discusses OCTs and then proceeds to examine 

the ORs. The section demonstrates in both the case of OCTs and ORs, dual and cooperative 

interpretations of the overseas have dominated the structural frame as the principal 

alternatives in both scholarly analysis and judicial decision-making. 

 

A.  OCTs 

 

1. Leplat as Dual Federalist 

 

The Leplat formula has guided the Court of Justice’s understanding of the scope of application 

of Union law in the OCTs. The highly exclusionary Leplat states: “failing express provisions, 

the general provisions of the Treaty do not apply to the countries and territories”289. 

Accordingly, without express provision otherwise, only Part IV was to apply to the OCTs. In 

substance, the Leplat case concerned legality of duties and taxes paid by Mr. Leplat for import 

                                                      
287 D. Kochenov, op.cit. n 248, 670. 
288 See lately: Case C-637/16: Request for a preliminary ruling from the Amtsgericht Düsseldorf (Germany) 
lodged on 9 December 2016 — Florian Hanig v Air France SA, [2017] OJ C 86/8–9. 
289 Case C-260/90, Leplat v. Territory of French Polynesia, ECLI:EU:C:1992:66, paragraph 10. 
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of his car from a Member State to the OCT French Polynesia. The question arose as to whether 

the prohibition of customs duties on the import of goods from the Members States to OCTs 

in Article 133(2) EEC (now, in substance, Article 200(2) TFEU), like Articles 12, 13, 14, 15 and 

17 EEC and the current Article 30 TFEU, also included a prohibition on charges having 

equivalent effect (CEE). While the Court answered that the prohibition of CEE, recognised as 

regards the general Union law provisions, applied equally to Article 133 EEC in Part IV, due to 

the special arrangement in that Part, as an OCT, French Polynesia could make use of the 

derogation in Article 133(3) EEC. 

 

In essence, the Leplat formula responds to the interpretative question concerning the 

delimitation between the special and general provisions of the Treaty, which has remerged 

repeatedly. It expresses an interpretation of the “nature of the association which the EEC 

Treaty provides for the overseas countries and territories”290; the formula concludes 

laconically that since the association is the “subject of arrangements defined in Part Four of 

the Treaty”291 only those provisions apply unless the OCTs are expressly referred to 

elsewhere. Leplat therefore sets up the association as being strictly bounded to the tasks 

conferred by Part IV.  In Van der Kooy292 and subsequent case law293 “expression provisions” 

on the applicability of the general parts of the Treaty became merely “express reference”. 

The Court also clarified what form that “express reference” might take: either in Part IV, like 

in Leplat itself vis à vis Article 133 EEC (now Article 200 TFEU), an OAD adopted under Article 

203 TFEU294 or express mention in general secondary legislation.295  

 

While not departing from the “express reference” formulation the presuppositions of the 

Leplat were tested and made more explicit in a series of subsequent Opinions of the 

Advocates General that illustrate the potential ambiguity of the structural argument in the 

                                                      
290 Ibid. 
291 Ibid. 
292 Case C-181/97, Van der Kooy v. Staatssecretaris van Financiën, ECLI:EU:C:1999:32, paragraph 37: “[…] failing 
express reference, the general provisions of the Treaty do not apply to the OCTs”. 
293 Case C-110/97, Netherlands v. Council, ECLI:EU:C:2001:620, paragraph 49; Case C-300/04, Eman and 
Sevinger, op.cit. n 218, paragraph 46. 
294 Case C-181/97, Van der Kooy, paragraph 165. 
295 Case C-17/98, Emesa Sugar (Free Zone) NV v. Staat der Nederlanden, Hoofdproductschap voor 
Akkerbouwproducten and Aruba, ECLI:EU:C:1999:273, 
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OCT caselaw. In his Opinion in the case of Road Air296Advocate General Ruiz-Jarabo Colomer 

presents some nuances of the picture of Part IV as the Court understands it in Leplat. Road 

Air was a preliminary reference concerning whether goods originating in a third country, but 

in free circulation in an OCT, in this case coffee extract from Columbia circulated in the Dutch 

Antilles, were entitled to benefit from the prohibition in Article 200(1) TFEU (then Article 

132(1) TEC) on the levy of customs duties on goods from the OCTs. The Advocate General had 

occasion to offer a broader exegesis of Part IV in the light of the Leplat formula. He 

understands the Leplat formula as meaning that the OCTs are “not directly and automatically 

covered by all Community law, whether primary or secondary” he proceeds to argue that 

because of this “it will be necessary in each case to decide, in the light of Articles 131 to 136 

of the EC Treaty, what provisions are applicable to them and to what extent”.297 Ruiz-Jarabo 

Colomer repeats the same interpretation of Leplat in his Opinion in Emesa Sugar298 when he 

characterises the chief interpretative question regarding the application of EU law to the OCTs 

as being “the extent to which each of the provisions of the Treaty could be applied to them, 

having regard to the provisions of Part Four of the Treaty”.299 The portrayal of the 

“constitutional association” between the OCTs and the Union as being “a metà strada” 

(halfway) between the Member States and third countries, offered by Advocate General La 

Pergola in Dutch Antillean Dairy Industry300 builds on Ruiz-Jarabo Colomer’s presentation of a 

status that does not lend itself to categorical answers as regards whether and how far the 

Treaties apply. In doing so, both Advocates General seem to pave the way for the more radical 

departure subsequently proposed by Cruz Villalón and explored in more detail below.301 

 

                                                      
296 Opinion of Advocate General Ruiz-Jarabo Colomer in Case C-310/95, Road Air BV v. Inspecteur der 
Invoerrechten en Accijnzen, ECLI:EU:C:1997:13, paragraph 53. 
297 Opinion of Advocate General Ruiz-Jarabo Colomer, ibid, paragraph 54. 
298 Opinion of Advocate General Ruiz-Jarabo Colomer in Case C-17/98, Emesa Sugar (Free Zone) NV v. Staat der 
Nederlanden, Hoofdproductschap voor Akkerbouwproducten and Aruba, ECLI:EU:C:1999:273, paragraph 28. 
299 See also Opinion of Advocate General Ruiz-Jarabo Colomer in Case C-181/97, Van der Kooy v. 
Staatssecretaris van Financiën, ECLI:EU:C:1999:32, paragraph 26: “[…] it will be necessary in each case to 
decide, in the light of Articles 131 and 136 of the Treaty, what Community provisions are applicable to them 
and to what extent”. 
300 Opinion of Advocate General La Pergola in Case C-106/97, Dutch Antillian Dairy Industry Inc. and Verenigde 
Douane-Agenten BV v Rijksdienst voor de keuring van Vee en Vlees, ECLI:EU:C:1998:406, paragraph 8. 
301 Opinion of Advocate General Cruz Villalón in Case C-348/09, Prunus, paragraph 39: “[…] there is no 
categorical answer to the question whether an OCT should be categorised as a Member State or a third 
country, and instead the answer varies on a case-by-case basis according to the relevant legal framework and 
taking into careful consideration the objectives pursued by the special arrangements for association laid down 
in Part Four of the TFEU”. 
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The Leplat approach has also been widely criticised in the academic literature on the scope of 

the OCT association as overly exclusionary. For instance, Ziller sees Leplat as largely 

distinguishable since it was handed down before the Maastricht Treaty. He contends that the 

creation of Union citizenship, in particular, must be applicable to the OCTs.302 He even casts 

doubt on the differentiated nature of British citizenship as regards United Kingdom’s OCTs, 

by invoking a nascent general principle, found in the national constitutional traditions of the 

Member States, requiring equality between citizens.303 Indeed, when confronted with the 

applicability of other Treaty provisions than those in Part IV, Ziller takes the view that only 

Part III on the Internal Market should take no effect in the OCTs. On the other hand, general 

principles, Part I, citizenship, Part II, institutions, Part V and the final provisions, Part VI should 

apply unless Part IV provides for exemptions.304 Ziller’s insistence on the incompatibility of 

Maastricht with the exclusionary logic of Leplat is reflected elsewhere in the literature. In 

particular, the old second and third pillars on police and judicial cooperation in criminal 

matters and the Common Foreign and Security Policy (‘CFSP’) have been characterised as not 

having a territorial scope per se305 but “ merely bind[ing] the governments of the Member 

States”306. This non-territorial logic is reflected in the British ambiguous practice of regarding 

the CFSP as forming part of a single United Kingdom foreign policy for all territories under 

United Kingdom sovereignty.307 Accordingly, CFSP measures requiring implementation in 

national law, such sanctions regimes, are extended to the British overseas territories by Order 

in Council.308 Likewise, Custos presents what amounts to the doctrine Leplat as creating an 

“overstated exclusionary status” for the OCTs that jars with the Union citizenship afforded to 

Member State nationals in the OCTs and the extension of aspects of the fundamental 

freedoms to the OCTs exceptions to which need to be implemented on a non-discriminatory 

basis.309  Kochenov argues that the Eman and Sevinger judgment renders obsolete what he 

                                                      
302 J. Ziller, op.cit.n. 31, p.57. 
303 Ibid. 
304 Ibid. 
305 P.J.G. Kapteyn & P. Verloren van Themaat in L. Gormley (ed.)  Introduction to the Law of the European 
Communities: From Maastricht to Amsterdam (Stanford: Stanford University Press,1998), p.93. 
306 J. Shaw, The Transformation of Citizenship in the European Union: Electoral Rights and the Restructuring of 
Political Space (Cambridge: Cambridge University Press, 2007), p. 177. 
307 I. Hendry & S. Dickson, British Overseas Territories Law (Hart Publishing, 2011), pp.277-278. 
308 Recent examples include: The ISIL (Da’esh) and Al-Qaida (Sanctions) (Overseas Territories) Order 2016, S.I. 
2016 No. 1218; The Iran (Sanctions) (Overseas Territories) Order 2016, S.I. 2016 No. 371; The Liberia and Côte 
d’Ivoire (Sanctions) (Overseas Territories) (Revocations) Order 2016, S.I. 2016 No. 766. 
309 D. Custos, op.cit.n.4, p.109. 
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calls the “textual interpretation” of the OCT association.310 He identifies the Leplat formula as 

being that “textual interpretation”. He believes that by affirming that general Union law 

applies ratione personae to Union citizens situated in the OCTs the textual strictures of Leplat 

are shown no longer to describe legal reality.   

 

2. Cruz Villalón's Lex Specialis as Cooperative Federalist 

 

In the Opinion of Advocate General Cruz Villalón in Prunus311 we find the academic criticisms 

of Leplat translated into a new lex specialis approach, albeit on very different terms from 

those following Eman and Sevinger.  Under a lex specialis approach the general provisions of 

the Treaty can be considered applicable to the OCTs, in addition to Part IV, on the grounds of 

the systematic objectives of the association set out in the preamble of Part IV seeking “close 

economic relations between [OCTs] and the Union as a whole” qua  a “kind of integration”312 

and of the Treaties as a whole,313 a literal reading of Article 355 TFEU as applying “in addition 

to the provisions of Article 52 TEU”314 and practical consequence of legislative silence 

resulting in more favourable treatment for third countries than the OCTs.315 As such, for Cruz 

Villalón, the objectives of the association are especially important. The preamble to the TFEU 

makes specific reference to the “solidarity which binds Europe and the overseas countries”316 

and, by reference to the United Nations Charter317, affirms the desire to promote their 

economic development, for him, it must therefore be considered that the preamble in toto is 

to govern the association regime.  

 

                                                      
310 D. Kochenov, “The Impact of European Citizenship on the Association of the Overseas Countries and 
Territories with the European Community” (2009) 36(3) Legal Issues of Economic Integration 239, 244. 
311 Opinion of Advocate General Cruz Villalón in Case C-384/09, Prunus SARL and Polonium SA, 
ECLI:EU:C:2010:759. 
312 Ibid, paragraph 65. 
313 Ibid, paragraph 32. 
314 Ibid, paragraph 34. 
315 Ibid, paragraph 35. 
316 Seventh Indent of the Preamble to the Treaty on the Functioning of the European Union: “Intending to 
confirm the solidarity which binds Europe and the overseas countries and desiring to ensure the development 
of their prosperity, in accordance with the principles of the Charter of the United Nations”. 
317 Chapter XI, and in particular Article 73, of the UN Charter are of special note when it refers to UN Member 
States which accept responsibility for the administration of non-self-governing territories accepting “as a 
sacred trust the obligation to promote to the utmost, within the system of international peace and security 
established by the present Charter, the well-being of the inhabitants of these territories” inclusive of 
promoting “constructive measures of development”. 
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For Cruz Villalón, the “premiss” of Article 199 TFEU, according the same treatment to 

countries and territories as the Member States afford each other, is the preamble to the TFEU 

taken as a whole.318  The same goes for Part IV as a whole; it should be read as imbued with 

the spirit of the Treaties and establish a form of differentiated integration that remains 

nonetheless integration. Concretely, Cruz Villalón’s structural lex specialis proposal posits that 

the Part IV arrangements “replace the general provisions of European Union law and 

comprise their own provisions of primary (Articles 198 to 204 TFEU) and secondary law”319 

nonetheless where Part IV is silent the Treaties apply “in so far as the objectives of association 

are not compromised”, such as where the result would be comparatively more favourable 

provision for third countries.320 Cruz Villalón thus converts his interpretation of  “in addition 

to” Article 52 TEU in Article 355(1) TFEU, the preambles of Part IV and of the Treaties, and a 

comparative assessment of treatment for third countries into the interpretative tools of a 

structural frame. It is a remarkable break from Leplat that constructs a systematic 

interpretation of the association grounded in its objectives rather in a kind of principle of 

conferral based on the enumerated fields of Part IV. 

 

As such, the Advocate General makes clear that this lex specialis approach should be read as 

a rejection of the thesis that the law of the OCTs is somehow “encapsulated” in Part IV.321 

Though he never mentions Leplat -remarkable in itself given its status as the leading case- 

Cruz Villalón is clearly uses “encapsulation” here to refer to its “express reference” formula.  

For him, Leplat as “encapsulation” of Part IV is be rejected as incompatible with a reading of 

the objectives of the OCT association. Nonetheless, while he rejects the structural approach 

in Leplat, the Advocate General reaffirms its holding as compatible with him lex specialis 

approach since “in the area of the free movement of goods, in relation to which both Part 

Four of the Treaty and the decisions adopted by the Council to date lay down a complete set 

of rules” which therefore replace the general provisions of the Treaties. 

 

                                                      
318 Opinion of Advocate General Cruz Villalón, Prunus, paragraph 35. Of most relevance to this general duty to 
accord equal treatment is the preamble is the expression of the determination “to lay the foundations of an 
ever closer union among the peoples of Europe” and the resolution “to ensure the economic and social 
progress of their States by common action to eliminate the barriers which divide Europe”.  
319 Ibid, paragraph 40.  
320 Ibid. 
321 Ibid, paragraph 33. 
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The facts in the Prunus case themselves concerned the question of whether the liability of 

companies established in the British Virgin Islands (an OCT) for an annual 3% market value tax 

on immovable property owned in France constituted a restriction on the free movement of 

capital under Article 63 TFEU. Moreover, in Prunus the CJEU was asked to determine whether 

Article 64(1) TFEU, permitting Member State restrictions on the free movement of capital in 

respect of third countries which existed on the 31 December 1993, should apply to the OCTs. 

 

The Advocate General proposes that Article 63 TFEU be found to apply to free movement of 

capital between France and the British Virgin Islands but holds that Article 64(1) TFEU 

conversely should not. To both provisions he applies his lex specialis test since Part IV is silent 

on their application. While he finds bi-directional capital flows, both to and from the OCTs, 

are embraced by the objectives of the association322; the application of Article 64(1) TFEU is 

incompatible with the objectives of the association as permitting third country restraints to 

territories engaged in integration with the Union323.  

 

In confronting these questions, the taxonomy and approach Advocate General Cruz Villalón 

presents in Prunus places a great deal of emphasis on the status of OCTs. He concludes that 

they are “hybrid bodies, halfway between a third country and a territory forming an integral 

part of the Union”324 that, while not states themselves, have a relationship to the Union that 

resembles that of an association set up under Article 217 TFEU325. He makes a wider 

observation, drawn from this first insight, to the extent that it can be said that OCTs in general 

have a sui generis status that makes them simultaneously both internal and external to the 

Union with their integration in a Member State being reduced to a mere “link”326 in some 

cases. The status of the overseas territories, whose creation, and subsequent association in 

                                                      
322 Ibid, paragraph 55-56. 
323 Ibid, paragraph 65-66. 
324 Opinion of Advocate General Cruz Villalón in Case C-384/09, Prunus SARL and Polonium SA, op.cit. n 311, 
paragraph 31. 
325 ibid, paragraph 29. 
326 Article 1(2) of Council Decision 2013/755/EU of 25 November 2013 on the association of the overseas 
countries and territories with the European Union, [2013] OJ L 344, 19.12.2013, p.1 (“2013 Overseas 
Association Decision”): “The partners to the association are the Union, the OCTs and the Member States to 
which they are linked”.  
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the case of OCTs327, is premised on their prior disassociation from the metropolitan territory 

of the Member State, presents difficulties in a legal order that repudiates insulated bodies of 

rules established through exercise of Member State competence to delimit the scope of 

general Union law.  

 

For Cruz-Villalón, the problem of the structural aspects of the core problematic in Union law 

set out in Chapter 2, has found expression as an issue of lex specialis of the special 

arrangements set out in Part IV of the Treaty as against the lex generalis of the general 

provisions of the Treaties and Union law. If the arrangements of Part IV of the TFEU are to be 

“taken into account and operate as a lex specialis, thereby replacing the general provisions of 

the Treaty; that, however does not convert them into an autonomous body of rules, immune 

to any influence from primary law” 328. In this way, it can be seen that Part Four of the Treaty 

does not establish what Lenaerts refers to as a “nucleus”329 that permits Member States to 

exercise competence in relation to the OCTs as an entitlement at will without regard to Union 

law. 

 

The Leplat formula characterises Article 355(2) as analogous to a retained competence 

creating a constitutionally exclusive domain for the Member States and OCTs, subject only to 

Part IV. This view is one that might be expected from a dual federalist or entitlements 

approach. There is an analogy between the manner in which Member States have at various 

junctures sought to rely upon retained competences in other fields of “retained powers” such 

as, for instance, education330, debt collection331 and the right to strike332 and the argument 

made by the Netherlands in Eman and Sevinger333 stating that the former Article 299 EC, now 

                                                      
327 Article 198 TFEU sets out the “special relations” the OCTs have with Denmark, France, the Netherlands and 
the United Kingdom as the premise of association.  
328 Opinion of Advocate General Cruz Villalón in Case C-384/09, Prunus SARL and Polonium SA, op.cit. n 311, 
paragraph 34.  
329 K. Lenaerts, “Constitutionalism and the Many Faces of Federalism” (1990) 38 American Journal of 
Comparative Law 220. 
330 Case C- 224/02, Heikki Antero Pusa v Osuuspankkien Keskinäinen Vakuutusyhtiö, ECLI:EU:C:2004:273, 
paragraph 22. 
331 Case C- 76/05, Herbert Schwarz and Marga Gootjes-Schwarz v. Finanzamt Bergisch Gladbach, 
ECLI:EU:C:2007:492, paragraph 70. 0 
332 Case C-438/05, Viking Line, ECLI:EU:C:2007:772, paragraph 39 by reference to Article 153(5) TFEU. 
333 Case C-300/04, Eman and Sevinger v. College van burgemeester en wethouders van Den Haag, op.cit. n 318, 
paragraph 25. 
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Article 355 TFEU, draws a line of constitutional exclusivity delimiting the scope of Union 

citizenship along territorial lines. This is of particular significance since it is accompanied by 

the explicit submission that Part Four of the Treaty constitutes an autonomous body of rules 

quite apart from the general provisions of the Treaty and outwith the scope of Union law. 

With respect to the OCT, Aruba, the Netherlands accordingly claims that the “EC Treaty does 

not, therefore, apply to the territory of that country, with the exception of special association 

arrangements in Part Four of the Treaty”. The claim that a domain of jurisdiction, territorial 

or otherwise, is a priori excluded from the scope of Union law presents the same dynamics 

noted in respect of a dual federalist approach to retained competences that maintains that 

Part IV enumerates a parallel field which applies exclusively to the OCTs. 

 

The more recent Prunus and TBG refences consider whether and how the Leplat formula 

applies to Article 63 TFEU (formerly Article 56 EC) a provision with apparently “unlimited 

territorial scope”334. As such, Article 63(1) TFEU prohibits “all restrictions on the movement 

of capital between Member States and between Member States and third countries”. Since 

Article 63 TFEU provides for free movement of capital as between Members States or as 

between a Member State and a third country, it does not yield an easy answer when 

confronted by an OCT with a status halfway between each of these two situations it 

contemplates. It raises the issue of whether, failing an express reference, the Leplat formula 

excludes the application of Article 63 TFEU to the OCTs altogether or whether third country 

provisions are somehow in a different category. To put it another way, the Court is asked 

whether Part IV eclipses all the other parts of the Treaty, including those benefiting non-

Member States, or whether it simply excludes “general provisions […] confined to the 

Member States”335 and OCTs sometimes regarded as third countries for the purposes of the 

general parts of the Treaty336.  Although both Prunus and TBG were handed down by the Third 

Chamber, in tackling these issues, the Court takes a different view on the exclusionary 

character of Part IV, in the terms of Leplat, in each judgment. 

 

                                                      
334 Case C-384/09, Prunus, paragraph 20. 
335 Prunus, paragraph 29. 
336 J. Korving, “OCTs: All Roads Lead to Rome!” (2014-15) EC Tax Review 303, 304.  
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In Prunus, the Court’s point of departure was held that Article 63 TFEU should be regarded 

as, one way or another, applying to the OCTs since its territorial scope is unlimited. In doing 

so, it rejected the submissions of the Commission and France that argued that the OAD and 

Part IV created arrangements with an “autonomous nature” 337 which precluded the effect of 

all general Treaty provisions where the Union has not laid down measures. Having accepted 

the application of Article 63 TFEU in principle, the Court turned to whether the OCTs are to 

be treated as Member States or non-Member States for its purposes. In practical terms, a 

ruling that an OCT was to be treated as a non-Member State makes available the standstill 

clause in Article 64 TFEU with respect to restrictions existed on the 31 December 1993. In 

Prunus itself this was an active issue since the 3% tax on immovable property was such a 

restriction. In answer to this, the Court has reference to the Leplat formula. Indeed, Court 

concludes that OCT are to benefit from Article 63 TFEU “in their capacity as non-Member 

States”338 due to the absence of an express reference in the Treaty provision on movements 

of capital between the Member States and the OCTs.339 It is particularly notable that it only 

has resort to Leplat at this later stage in its analysis having accepted the possibility of Article 

63 TFEU applying because of its unlimited scope. Here in Prunus the fact of using the Leplat 

formula at this later point serves to nuance the material scope and effect of its requirement 

of an express reference. The novelty here is that although the Leplat formula remains at the 

core of the Court’s analysis, its material scope is delineated as setting the default rule only for 

“general provisions of the Treaty, whose territorial scope is in principle confined to the 

Member States” rather than simply for all general provisions.340 Moreover, it characterises 

the effect of an express reference as requiring for OCTs to “benefit from the provisions of 

European Union law in a similar manner to the Member States”.341 The Court in Prunus 

therefore acknowledges the existence of general provisions whose scope is not confined to 

the Member States and which apply to the OCTs without the need for an express reference 

in the terms of Leplat.  

 

                                                      
337 Opinion of Advocate General Cruz Villalón, paragraph 48. 
338Prunus, paragraph 31. 
339Prunus, paragraph 30. 
340Prunus, paragraph 29. 
341Prunus, ibid. 
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In addition to this, the Court’s treatment of relevant Part IV provisions moves beyond the 

narrow search for an express reference. Its reliance on Article 47(2) of the Seventh OAD342 

(taken up with amendments by Article 59(3) of the Eighth OAD343), which provides that Article 

64 TFEU is applicable mutatis mutandis to the OCTs, comes closer to the lex specialis approach 

espoused by Advocate General Cruz Villalón in his Opinion in the case. This is so because the 

role of Article 47(2) of the Seventh OAD is not to determine whether a general provision of 

the Treaty applies (qua express reference) but as a potential qualification of a general 

provision by proving for its application with the necessary alternations mutatis mutandis. The 

Court’s reasoning on this point is oblique and its conclusions more modest than the lex 

specialis proposed by the Advocate General (which would exclude wholesale the application 

of Article 64 TFEU as inconsistent with “the system of the Treaty” 344 “construed in terms of 

integration”345 of the OCT with the Union). Nonetheless, the place of the Part IV special 

provisions in the Court’s reasoning suggests a modest shift in interpretative method towards 

the application of general provisions read in the light of the OAD, suggestive of the lex 

specialis approach. In the final analysis, the Prunus judgment demonstrates the salience of 

the principal disagreement within the structural frame, in dual against cooperative terms, by 

both reaffirming the Leplat formula and introducing novel approaches to the material scope 

of the doctrine and the significance of Part IV. 

 

The X BV and TBG case also addressed the applicability of Article 56 EC (which subsequently 

became Article 63 TFEU) but the Court arrives at the opposite conclusion to that in Prunus. 

The chief legal question in X BV and TBG was with regard whether a dividend withholding tax 

levy of 8.3% payable by a subsidiary established in the  Netherlands on a dividend transferred 

to its parent company established in the Netherlands Antilles346 constituted a restriction on 

                                                      
342“2. The Community, Member States and OCTs shall be entitled to take the measures referred to mutatis 
mutandis in Articles 57, 58, 59, 60 and 301 of the Treaty in accordance with the conditions laid down 
therein…” 
343“3. The Union and the OCTs shall be entitled to take the measures referred to in Articles 64, 65, 66, 75, and 
215 TFEU in accordance with the conditions laid down therein mutatis mutandis.” 
344 Opinion of Advocate General Cruz Villalón in Prunus, paragraph 67. 
345 Opinion of Advocate General Cruz Villalón in Prunus, paragraph 65. 
346 The Netherlands Antilles is still an OCT notwithstanding the domestic amendments of 10 October 2010 
whereby Curaçao and Sint Maarten became two independent countries of a total of four within the Kingdom 
of the Netherlands together with the Netherlands itself and Aruba. The Netherlands Antilles itself ceased to be 
a ‘country’ as defined by national law. Bonaire, Sint Eustatius and Saba (the ‘BES’ Islands) became a special 
municipalities within the Netherlands.  
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the free movement of capital. Free movement of capital in Article 63 TFEU was ruled to be 

inapplicable to the OCTs due to the absence of an express reference, rather Article 47(1)(b) 

of the Seventh OAD is held to be applicable. Relatedly, there was also a shift away from Prunus 

towards the classic application of the Leplat formula whereby the “general provisions of the 

EC Treaty” defined comprehensively and without the qualification as “namely those which 

are not referred to in Part IV of that treaty”347 do not apply to the OCTs. This is in marked 

contrast to Prunus where the Treaty’s general provisions are understood as those “whose 

territorial scope is in principle confined to the Member States” and therefore admits of the 

possibility that provisions outside Part IV of the Treaty might apply to the OCTs.  

 

Due to the difference of treatment of the applicability of general treaty provisions, Korving 

identifies X BV and TBG as representing a reverse of Prunus as a case that was not “considered 

to be leading”348. But to view X BV and TBG as a simple judicial volte-face fails to engage with 

the respective material scopes of Article 47 of the Seventh OAD and Articles 63 or 64 TFEU. 

As such, Article 47(1) of the Seventh OAD is considerably narrower than Article 63 and 64 

TFEU since it only applies to direct investments in companies.349 Since Prunus concerned a tax 

on immoveable property from a textual point of view it looks as though like neither the 

Seventh nor the Eighth OAD would not have applied to such a movement of capital.350 On 

those terms, X BV and TBG is distinguishable from Prunus on the material scope of the 

provisions at issue, rather than reversing the approach in Prunus as regards to the general 

provisions of the Treaties altogether. 

 

While Prunus can therefore be seen not to have been reversed in X BV and TBG and indeed is 

shown to have taken on some of the insight of Advocate General Cruz Villalón's Opinion, it is 

in the most recent Opinions of the Advocates General that the lex specialis approach has been 

taken up with most enthusiasm. This is particularly evident in the Opinion of Advocate 

General Jääskinen in X BV and TBG, concluding that Article 63 TFEU was not displaced by the 

                                                      
347 Joined Cases C-24/12 and C-27/12, X BV and TBG, paragraph 45. 
348 J. Korving, op.cit. n 337, 305. 
349 W.W. Geursen, “The Free Movement of Capital with the OCT” in D. Kochenov (ed.), op.cit.n.4, pp. 248-249. 
350 Opinion of Advocate General Cruz Villalón, Prunus, paragraph 53. 
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lex specialis of the OAD351, and Advocate General Bot's Opinion in TDC A/S352, advising that 

the Universal Service Directive353 should be interpreted as applying to Greenland because the 

objectives of OCT association did not preclude such a finding. These positions of the Advocate 

Generals here serve only to demonstrate how far the lex specialis approach of Cruz Villalón 

takes us from the Leplat formula; according to their views, primary and secondary Union law 

apply to the OCTs unless Part IV objectives or provisions say otherwise. These Opinions also 

undermine the structural evolution in the case law of the Court as regards the OCTs, which 

here has been argued to be best understood as a move from dual to cooperative federalism.  

 

3. Tizzano's Missed "Fact of Membership" Approach  

 

The dual federalist approach of Leplat and the cooperative one of Cruz Villalón beg the 

question as to whether the third structural frame -called a "fact of membership" method in 

Chapter 2 above- has been taken towards the OCTs. It can be argued that the closest that any 

judicial statement has come to such a "fact of membership" approach has been glimpsed in 

Advocate General Tizzano's joint Opinion in Spain v. UK and Eman and Sevinger354. Let us first 

recall the features of the "fact of membership" structural frame before turning to examine 

the aspects of Tizzano's reasoning which corresponds with it. 

 

"Fact of membership" is the label that has been given here to methods of dividing power 

between the Member States and the Union that look beyond competences355, by which both 

the dual and cooperative approaches are marked. Instead, it undertakes the paradoxical task 

                                                      
351 Opinion of Advocate General Jääskinen in Joined Cases C-24/12 and C-27/12, X BV and TBG, 
ECLI:EU:C:2014:15, paragraphs 32 to 36.  
352 Opinion of Advocate General Bot in Case C-222/13, TDC A/S v. Erhvervsstylrelsen, ECLI:EU:C:2014:1979, 
paragraph 75: "In the case in the main proceedings, it is clear that the provision of a mandatory additional 
service under the conditions established in Article 32 of the Universal Service Directive pursues the same 
objectives as the association arrangements concluded with Greenland, since it contributes towards the 
economic and social development of that territory and furthers the interests of its inhabitants, in accordance 
with the objectives set out in Articles 198 and 199 TFEU. Moreover, there is no specific provision in Articles 
198 to 203 TFEU or in Protocol (No 34) on special arrangements for Greenland, annexed to the EU and FEU 
Treaties, which precludes such applicability". 
353 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service 
and users' rights relating to electronic communications networks and services, OJ L 108, 24.4.2002, p. 51–77. 
354 Opinion of Advocate General Tizzano in Cases C-145/04 and C-300/04, Spain v. UK and Eman and Sevinger, 
ECLI:EU:C:2006:231. 
355 L. Azoulai “Introduction: The Question of Competence” in L. Azoulai (ed.) The Question of Competence 
(Oxford University Press, 2014), p.5. 
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of elaborating a method of dividing power than is not premised on a division of power but on 

the values that undergird the Union, and the Member State's membership.356 So far, so 

elusive, but, while it is difficult to characterise the "fact of membership" by more specific 

doctrines -since it remains a speculative approach- what can be said it that the role of the 

Union and Member States is to be deduced from the weight ascribed by the Court to values357 

and principles, and, more relevantly, the warrants they give to the Union and Member States 

to affirm them.  

 

With these features of a "fact of membership" approach in mind, let us turn to Tizzano's 

Opinion. In terms of the facts and legal issues, Tizzano advised on two distinct cases Spain v. 

UK and Eman and Sevinger. Only the second of the two raised the question of the law 

applicable to the OCTs. 

 

What is most notable about the Opinion for the purposes of this chapter however is Tizzano's 

reasoning. He departs from the invocation of values and principles, principally that of the 

principle of democracy in Article 6(1) TEU (Nice)358, now as amended Article 2 TEU. In addition, 

he also attributes weight to the human rights and the Matthews359 principle. Thirdly, Tizzano 

invokes Member State powers on the attribution of the franchise as a value360, rather than 

merely as a national competence.  

 

In substance, what is truly novel about Tizzano's approach here, compared even to Cruz 

Villalón's cooperative approach above, is that it determines whether general Union law 

should apply in the OCTs based on what the values of the Union require, especially in terms 

of the principle of democracy and respect of human rights. It therefore goes beyond Cruz 

Villalón's functional approach to Part IV based on the objectives of the overseas association 

and the (albeit differentiated) integrative telos of the relationship of the OCTs to the Union. 

 

                                                      
356 Ibid, p. 16. 
357 Ibid. 
358 Cases C-145/04 and C-300/04, op.cit. n 351, paragraph 68. 
359 Ibid, paragraph 69. 
360 Ibid, paragraph 93. 
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To be sure, it is true that Tizzano’s principle-based advice is laid out by chief reference to the 

Spain v. UK case. Nonetheless, he also uses his principle-centred theory as a template to 

consider the application of general Union law in an OCT, in casu Aruba. He concludes that the 

principle of democracy, and the distinction of the Matthews principle on the grounds of 

partial affectedness, do not compel the Netherlands, which decides on its own, as “particular 

constitutional organisation”, to extend the right to vote and stand in elections to the 

European Parliament to Union citizens in Aruba.361 In the case at hand, Tizzano, of course, 

concluded that such principle-based objective justification was not open to the Netherlands 

since, it was not applied equally to those who were not directly affected by the European 

Parliament as a “legislature” in the Matthews sense: Dutch citizens resident in third countries 

enjoyed the right to vote, whereas those resident in Aruba could not.362 Accordingly, for 

Tizzano, democratic principles, rather than the objectives of the association or the 

enumeration of fields in Part IV, arbitrate the relationship between general Union law and 

law applicable to the OCTs.  

 

It is not unusual to point to the innovative character of Advocate General Tizzano’s 

contribution here. Shaw identifies it as being a landmark in substantive discussion of the reach 

of the electoral rights of Union citizenship, while stopping well short of resolving "the tension 

between internal inclusivity and external exclusivity which invades all concepts of 

citizenship"; in effect, while making raising boundedness and the principle of affectedness, 

Tizzano does not go as far as proposing a European notion of boundedness or, for that matter, 

affectedness.363 Moreover, Sarmiento has pointed to the Opinion as providing a model 

beyond the realm of Union citizenship; for Sarmiento, Tizzano's reasoning shows a way of 

"channelling the constitutional core"364 of the Union and of making Union values relevant and 

applicable in concrete cases. However, by placing Tizzano’s Opinion next to Leplat and Cruz 

Villalón’s Prunus Opinion, the former’s utility as a method of dividing the general provisions 

of the Treaties from Part IV also becomes apparent: it seeks a legal justification for Union law 

applicable to the OCTs in founding principles of the Union. The Member State’s distinct 

                                                      
361 Ibid, paragraph 163. 
362 Ibid, paragraphs 164-168. 
363 J. Shaw, op.cit. n 306, p. 184. 
364 D. Sarmiento, “The EU’s Constitutional Core” in A. Saiz Arnaiz and C. Alcoberro Llivina (eds.) National 
Constitutional Identity and European Integration (Cambridge: Intersentia, 2013), p.177 at p.179. 
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treatment of Union citizens in the OCTs is justified by the principle of democracy, as 

understood by the Strasbourg jurisprudence, and by its right to determine its own 

constitutional organisation, provided that the Union principle of equality is respected.  

Advocate General Tizzano’s Opinion in Spain v. UK and Eman and Sevinger should therefore 

be seen as a “fact of membership” structural frame, based on the substantive weight 

attributed to certain values and principles, to be contrasted with the dual federalist Leplat 

approach, based upon the fields of competence enumerated in Part IV, and with Cruz 

Villalón’s cooperative approach, following a functional reading of the objectives of the OCT 

association. 

 

4. Conclusion: From Dual to Cooperative OCTs 

 

In conclusion then, it has been argued that the Leplat formula represents a dual federalist 

way of dividing power between the Union, the Member States and the OCTs by creating an 

autonomous body of rules that refer to a principle of enumeration or conferral, in either Part 

IV or an express reference, to define its scope. Leplat always had its ambiguities, as made 

clear by the case-by-case tests put forward by Advocates General Ruiz-Jarabo Colomer and La 

Pergola in Road Air and DADI respectively. While Eman and Sevinger echoed academic calls 

to recognise the applicability of general provisions of the Treaties, such as citizenship and 

general principles, it nonetheless continued to reaffirm Leplat. Only in Advocate General Cruz 

Villalón’s Opinion in Prunus have we seen the emergence of a cooperative form of structural 

argument, based not on conferral but on functionality assessed in the light of the objectives 

of the association. The Court in Prunus rejected the Advocate General’s suggested approach 

and reaffirmed the Leplat formula. It nevertheless introduced a new approach to the material 

scope of the Leplat formula and the significance of Part IV, admitting of the possibility of the 

application of general Treaty provision in the light of the objectives of the association.  

 

Accordingly, from Leplat to Prunus, we have witnessed a sort of evolution from dual to 

cooperative structural frames. From a structure grounded in textual enumeration to one 

based on the division of functions based on the systematic interpretation of objectives. 

Looking at that trajectory, Advocate General Tizzano's Opinion in Eman and Sevinger offers 

an outsider "fact of membership" perspective.  
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Figure 4:  The Structural Frame and the OCTs 

 

 

B. ORs  

 

Like the OCT case law, the trajectory of the jurisprudence on the ORs demonstrates 

developments that should be read in the terms of the structural frame. This is to say, the 

evolution of the OR status over time reflects contestation about the best method of 

demarcating the scope of the special provisions from the general provisions of the Treaty. It 

is argued that the case law can best be understood as oscillating between dual and 

cooperative federalist approaches to the structural frame. As above, the structural frame here 

therefore concerns itself with the method of dividing power between the Member States, the 

Union and the ORs themselves. In concrete terms, when it comes to the ORs the structural 

question is chiefly concerned with the extent of the Council’s competence to derogate from 

the acquis, now provided for in Article 349 TFEU but initially in Article 227(2) EEC. 

 

The classic narrative regarding how this debate about the ORs have evolved in the 

jurisprudence is as follows. The scope of the Council’s power to derogate moved into the 

foreground because of the initial “embarrassment”365 of the failure of the Council to adopt 

                                                      
365 D. Kochenov, op.cit. n 310. 
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adaptive measures applicable to the French overseas departments by the appointed date of 

1st of January 1960 provided in Article 227(2) EEC.366 The question posed by the Council’s 

omission was which general provisions of the Treaties should be regarded as applying to ORs, 

after the 1st of January 1960 deadline: only those expressly mentioned as immediately 

applicable in the first paragraph of Article 227(2) EEC or the entire corpus of general Union 

law? This was resolved in Hansen by opting for the latter solution and giving the entirety of 

the acquis application in the ORs, subject to the apparently unqualified power of the Council 

to adopt future derogations in any field.367 This broad power to derogate was later narrowed 

in the octroi de mer (dock dues) case Lancry, following Advocate General Jacob’s Opinion in 

Legros, by annulling the Poséidem Decision because it derogated from free movement of 

goods, a policy field enumerated in the first paragraph of Article 227(2) EEC. This protected 

kernel of the acquis by, in effect, introducing an explicit “hierarchy of norms”368 between the 

enumerated fields in first paragraph of Article 227(2) EEC and other areas of Union law. The 

Amsterdam revision, which removed the immediately effective provisions, overturned such a 

rigid hierarchical approach369and thereby returned to the premise of Hansen. While the 

Amsterdam Treaty had not yet entered into force, in order to maintain the integrity and 

coherence of the legal order in a more flexible manner, in Chevassus-Marche370 and 

Sodiprem-SARL371 the Court clarified that it would assess the lawfulness of specific measures 

for the OR, deviating from the acquis, on the basis of whether they are “necessary, 

proportionate and precisely determined”372. 

 

This schematic picture shows the caselaw on the ORs has been concerned with how to divide 

the law applicable to ORs from general Union law. This section argues that this trajectory -

from Hansen to Lancry to Chevassus-Marche- shows a shift from a dual to cooperative 

structure of the OR regime. This is evidenced by the shift in grounds for evaluating the 

permissibility of specific measures adopted for the ORs. In Lancry the lawfulness of specific 

                                                      
366 Ziller argues that this failure to act was due to uncertainty surrounding the war in Algeria. J. Ziller, op.cit.n. 
31, 58. 
367 Hansen, paragraph 11. 
368 D. Kochenov, op.cit. n 310, 704. 
369 Ibid, 706. 
370 Case C-212/96, Paul Chevassus-Marche v. Conseil Régional de la Réunion, ECLI:EU:C:1998:68. 
371 Joined Cases C-37/96 and C-38/96, Sodiprem SARL v. Direction Générale des Douanes, ECLI:EU:C:1998:179. 
372 Sodiprem SARL, ibid, paragraph 30 ; Chevassus-Marche, paragraph 49. 
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measures was assessed by reference to the enumerated policy fields of general Union law 

found in the first paragraph of Article 227(2) EEC, whereas in Chevassus-Marche deviations 

from the acquis dispense with policy fields and instead draw the line between OR and general 

law on the basis of the objectives and functions of the derogation. The structural frame in 

Chevassus-Marche emerges an expression of the cooperative nature of OR status whereas as 

the vires373 assessment advanced by Advocate General Jacob’s in Legros, taken up in Lancry, 

presents a dual federalist view of the OR regime by reading a conferral principle into the first 

paragraph of Article 227(2) EEC. 

 

While it might appear eccentric to revisit the legal issues encountered by the French 

départments d’outre-mers under initially Article 227(2) EEC of the 1957 Rome Treaty and later 

under Maastricht and Amsterdam, the change in the caselaw over the decades is not merely 

of historical interest but reflects the deep structural argument embedded in the creation of 

the OR status. The Article 227(2) EEC status, like that of ORs under Articles 349 and 355(1) 

TFEU, involves reconciling the “twofold principle”374 that, on the one hand, a substantial 

portion of general Union law, if not the “entire corpus”375,  is in principle automatically 

applicable to the ORs with, on the other hand, the concern “to shelter them from the cold 

winds of the Treaty”376. The Commission’s submission that the existence of the ORs derives 

from the principles of equality and proportionality also speaks to the tension between the 

general and specific demands of Union law377. By contrast with the OCTs, the structural 

argument with respect to the ORs rests on the largely uncontested presupposition that an OR 

                                                      
373 Opinion of Advocate General Jacobs in Case C-162/90 Administration des Douanes et Droits Indirects v. 
Léopold Legros and others, ECLI:EU:C:1992:326, paragraph 41: “I must point out that, since the Commission  
has always accepted that Article 227(2) as interpreted by the Court in Hansen, does not permit the institutions 
to create derogations from the Treaty rules on the free movement of goods for the benefit of the French 
overseas departments, it is curious, to say the least, that it should have proposed the adoption of a measure 
which it considered ultra vires”. 
374 Title I, General Principles 1 of Council Decision 89/687/EEC of 22 December 1989 establishing a Programme 
of options specific to the remote and insular nature of the French overseas departments (POSEIDOM) [1989] 
OJ L 399, 22.12.1989, p.39: “Poseidom will be based on the twofold principle that the French overseas 
departments form an integral part of the Community and that the regional reality, characterized by the special 
features and constraints specific to the regions concerned as distinct from the Community as a whole, must be 
recognized.” 
375 Opinion of Advocate General Jacobs in Case C-162/90 Administration des Douanes et Droits Indirects v. 
Léopold Legros and others, ECLI:EU:C:1992:326, paragraph 12. 
376 ibid, paragraph 17. 
377 COM (2004) 343 final. 
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is considered to be “an integral part”378 of the Member State and therefore not “objectively 

different”379 from any other part of the Union. The apparent fact that such certainty about 

status did not resolve how far the law applicable to the ORs was permitted to derogate from 

general Union law in past case law indicates that, as with the OCTs, status alone presents an 

overly categorical picture of the ORs.  

 

It is a deep irony that the main legal tension about the ORs now revolves around the 

reconciliation of the principles of adaption with integration. It was argued above that the 

origin of the specific measures for the ORs, in paragraph two of Article 227(2) EEC on the 

départements d’outre-mer, was the dodging of the Algerian “nationality question”. In other 

words, prevent the free movement of workers from Algeria to the metropolitan territories of 

the Member States. That is, paragraph two was established as a power never intended to be 

used, not as a power of adaption to tailor EEC law for the benefit of the départements. The 

relationship between paragraphs one and two was purposed to be one of non-integration (no 

free movement of workers) and strictly delimited integration, not one of adaption and 

integration. After Hansen the very emergence of the principles of integration and adaption as 

the “unhappy bedfellows”380 of the OR attests to the passing away of the Eurafrican 

exclusionary origins of the status. Even though Article 349 TFEU does not crystallise into an 

automatic right for the ORs to have their specific situation taken into account381, its 

orientation around their “structural social and economic situation” reflects the evolution of 

the ORs from a kind of “imperializable periphery”382 into actors with political subjectivity 

whose individual developmental needs are the purpose of Union action. 

 

In the Hansen case, the Court adopted the position of maintaining that primary and secondary 

law applied automatically to the ORs in their entirety and that adaptions may be made by 

Council Decision in respect of any of the general provisions of the Treaty. This broad approach 

                                                      
378 Case 148/77, Hansen v. Hauptzolamt Umt Flensburg, ECLI:EU:C:1978:173, paragraph 11. 
379 Case 58/86, Coopérative agricole d’approvisionnement des Avirons v. Receveur des douanes de Saint-Denis, 
ECLI:EU:C:1987:164, paragraph 17.  
380 Opinion of Advocate General Wahl in Joined Cases C-132/14, C-133/14, C-134/14 and C-136/14, Mayotte, 
ECLI:EU:C:2015:813, paragraph 48. 
381 Ibid, paragraph 70; Case C-444/08 P, Região autónoma Açores v. Council, EU:C:2009:739, paragraphs 38 and 
39. 
382 M. Kohn & K. McBride, Political Theories of Decolonization: Postcolonialism and the Problem of Foundations 
(Oxford: Oxford University Press, 2011), p.5. 
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was derived from the status of Gaudeloupe as “an integral part of the Republic” under the 

French Constitution and by reference to the “special geographical, economic and social 

situation” of the overseas departments.383  

 

In the subsequent Lancry384 and Legros385 judgments, however, a narrower approach was 

taken to the specific measures that the second subparagraph of Article 227(2) EEC 

empowered the Council to enact, in confining that power to the subject matter of that 

paragraph alone. This approach was taken notwithstanding Declaration No. 26 to the 

Maastricht Treaty endorsing the Hansen approach.386 Accordingly, “dock dues” adopted by 

the Council as a specific measure387 were forbidden as ultra vires, since they fell within the 

subject matter of “the free movement of goods” listed in the first subparagraph of Article 

227(2) EEC as being among “the general and special provisions” of the Treaty. 

 

Tryfonidou’s critique of Lancry for its overly expansive reading of Article 30 TFEU can be 

construed as having a clear structural dimension. Her proposal of Article 26(2) TFEU read in 

conjunction with Article 4(3) TEU as preferable to Article 30 TFEU seems to present a more 

cooperative than dualistic approach.388 It would, as such, permit an assessment of customs 

duties on “appropriate grounds”. 389 Although she concludes that it is “unlikely that any non-

economic interest will be able to justify the imposition of customs duties and CEEs by a region 

of a Member State”, Article 26(2) TFEU and Article 4(3) TFEU are capable of encompassing a 

broader range of issues including a comparative assessment of the prohibition of customs 

duties and CEEs on goods originating from the OCTs under Article 200(1) TFEU and the OAD. 

Those kinds of comparative assessments were a core part of Advocate General Jacob’s Legros 

Opinion, but Tryfonidou’s test would allow for a more flexible test that would define the scope 

                                                      
383 Hansen, paragraph 10. 
384 Joined Cases C-363/93 and 407/93, René Lancry SA, ECLI:EU:C:1994:315. 
385 Case C-162/90 Administration des Douanes et Droits Indirects v. Léopold Legros and others, 
ECLI:EU:C:1992:326.  
386 Declaration No.26 on the outermost regions of the Community [1992] OJ C 191, p.10. 
387 Council Decision 89/688/EEC of 22 December 1989 concerning the dock dues in the French overseas 
departments [1989] OJ L 399, 22.12.1989, p.46. 
388 A. Tryfonidou, “The Free Movement of Goods, the Overseas Countries and Territories, and the EU’s 
Outermost Regions: Some Problematic Aspects” (2010) 37(4) Legal Issues of Economic Integration 317, 335. 
389 A. Tryfonidou, “Resolving the Reverse Discrimination Paradox in the Area of Customs Duties” (2011) 22 
European Business Law Review 311, 335. 
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of the OR status in relations to interests of the regions balanced against the coherence of the 

free movement of goods regime by answering the reverse discrimination conundrum. In this 

sense, Tryfonidou’s view provides for cooperative structure of the edges of the ORs more in 

keeping with Hansen and Chevassus-Marche than Legros and Lancry. 

 

One of the consequences of the Hansen doctrine holding both that all the general provisions 

of the Treaty are applicable and that specific measures of differentiation can be taken is that 

the third subparagraph of Article 349 TFEU now subjects specific measures designed to assist 

the ORs to the chapeau condition that the special rules do not undermine “the integrity and 

coherence of the Union legal order, including the common market and common policies”. In 

this regard, it is possible to distinguish at least three different limits390 as to coherence – a 

limit of equality, a limit with respect to the allocation of competences and a limit of the 

objectives of OR regime. 

 

Post-Chevassus-Marche the ORs therefore present a special territorial jurisdiction which does 

not create an autonomous body of law as a nucleus of sovereignty within the Union, but is 

subject to the broader dynamics of Union law and the well-being of the legal order as a whole, 

as the third subparagraph of Article 349 TFEU demonstrates most emphatically.It is important 

to recall in this regard that the cooperative understanding of the structural argument would 

maintain that no “nucleus of sovereignty” escapes Union law a priori. As such, both negative 

and positive integration do not relate to hermetically sealed “specific matters”391 but are 

defined functionally reference to objectives. 

 

To conclude, it was argued here that the judicial path from Hansen to Lancry to Chevassus-

Marche tracks a journey from a cooperative to a dual structural frame and back again. The 

insistence on paragraphs 1 and 2 of Article 227(2) EEC as enumerating distinct spheres of 

power between the special and the general provisions seems to exclude specific measures 

within the exclusive sphere of paragraph 1. Hansen and Chevassus-Marche conversely allow 

                                                      
390 This follows the taxonomy followed in N. Rubio, “Les Régions Ultrapériphériques de l’Union Européenne” in 
J. Ziller and L.Tesoka (eds.) Union Européenne et Outre-Mers: Unis dans Leurs Diversité (Presses Universitaires 
d’Aix-Marseille, 2008), pp.135-138. 
391 Opinion of Advocate General Kokott in Case C-192/05, Tas Hagen and Tas, ECLI:EU:C:2006:676, paragraph 
31. 
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for a functional approach based on the objective of ensuring the integrity of the system as a 

whole, while permitting adaptions to the needs of the ORs. It was argued that this path from 

a functional assessment of the needs of the ORs and the system as a whole to enumeration 

and back again demonstrates shifts in the structural frame from dual to cooperative 

approaches. 

 

Figure 5: The Structural Frame and the ORs 

 
 
 
 

VI. Conclusion 

 

In this chapter, the foundational, jurisdictional structural and aspects of the law of the 

overseas have been explored. In the context of the overseas, focus on these abstract or 

second-level frames allows us to move past a first-order discussion that attaches weight to 

territory as a criterion of statehood and relatedly permits us to make categorical statements 

about the status of the OCTs and ORs vis à vis the Union.  

 

As a means of presenting the focus of the chapter, Section II confronted various approaches 

to defining the overseas by reference to their attributes in public international and national 

law in conjunction with the historical provenance of the existence of the status in Union law. 

While we find there is no uniform public international law notion of overseas territory, albeit 
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that both the law of treaties and Chapter XI of the UN Charter grant many dependent entities 

a “separate and distinct status” that is of special relevance to the majority of the Annex II 

OCTs. Nonetheless, in the final analysis, while public international law undoubtedly 

establishes one of the principal dynamics of the OCT association, it does not demarcate its 

scope. Instead, primacy should be given to history and to Eurafrica as Hansen and Jonsson’s 

“vanishing mediator” to provide a causal explanation for the existence of the OCTs. The 

salience of self-determination and the historical background to the EU overseas all in all lend 

legal and historical underpinnings to Adler-Nissen and Pram Gad’s description of the overseas 

as “potentially sovereign, postcolonial, micro-polities” and describe the overseas as the 

object of the chapter. 

 

In Section III, the discussion of the foundational frame began by noting that the possibility of 

constitutional conflict with respect to the OCTs arises from the right to self-determination 

and the partial or non-incorporation of Union law in Member State legal orders. The past or 

present Chapter XI status of the OCTs allows them to participate in a postcolonial sovereignty 

game with respect to both the Union and the Member State with which a given territory is 

linked. The principle of self-determination sets up a different hierarchy of norms and theory 

of constitutional authority in the OCTs as issuing from the people of the territory and the 

promotion of their development through functional "regulative" goods found in Articles 198 

and 349 TFEU, as distinct from the Member State or overseas claims to formal statehood. 

Furthermore, the partial or even non-incorporation of EU law in the OCTs sets domestic limits 

on the meaning and effect given to Union law. As such, the European Communities Act 1972 

which incorporated Union law in an ambulatory fashion in the UK does not apply to the British 

Overseas Territories by “express words or necessary intendment”. For instance, in contrast to 

the Gibraltarian and Crown Dependency Acts, the British OCTs have not adopted local laws to 

incorporate Union law in their respective legal orders. It is argued in Section III that this 

corresponds with a public international law conception of the OCT association in so far as Part 

IV and successive OADs have no domestic effect in the British OCTs. A complaint in Union law 

with regard to Part IV or the OAD could therefore be initiated against authorities in the courts 

of the metropolitan United Kingdom alone or by means of a direct action. Although by no 

means as restrictive, the only conceivable analogies might be, the Netherlands claim in Eman 

and Sevinger that ratification relating to the Antilles is restricted to Part IV as well as the 
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Danish Act no. 259 of 28th May 1984 restricting effect of EU law in Greenland to that permitted 

by the Greenland Treaty, purport to lay down autonomous domestic limits on the association. 

 

Section III therefore contends that both the principle of self-determination and autonomous 

domestic limits on the association posit distinct ideas of constitutional knowledge in terms of 

rules of recognition and ultimate authority. The potential for conflict here remains largely on 

an abstract level, but it is argued that features of the association, especially in the Eighth 

Decision, furnish bridging mechanisms and substantive concessions to pursuing 

developmental goals in the OCTs that minimise the possibility of constitutional conflict.  

 

In Section IV we turned to consider the jurisdictional frame. The literature often stresses the 

delimiting power of the Member States as the collective Masters of the Treaties. Without 

wishing to diminish the importance of the Member States, the jurisdictional frame also 

demonstrates that both the Union and the individual Member States can be seen to exercise 

sorts of bounded competence-competence in relation to the overseas. The delimiting power 

of the Union resides especially in Article 203 and 349 TFEU. Article 203 TFEU affords the 

Council a wide discretion to adapt both the substantive and territorial scope of the 

association. In substantive terms, Article 203 TFEU permits express references to the general 

treaty provisions, following the Leplat formula, as well as “dynamic and progressive” 

derogations from Part IV. In terms of territorial scope, Article 203 TFEU permits the expansion 

and contraction of the territories that are covered by the association, albeit in terms defined 

by Annex II. In this way, in several cases we have seen that the OCT association has extended 

to third countries after independence from the Member State with which they were formerly 

linked, pending conclusion of the respective Lomé Conventions by those newly independent 

states. Equally, as the Council’s facilitation of Bermudan policy until the Eighth OAD indicates, 

Article 203 TFEU provides for the power to exclude Annex II OCTs from the scope of the 

association.  

 

In addition to this, there are examples of individual competence-competence in the OCTs that 

have become independent. While this has been normally achieved by act of devolution from 

the administrating Member State, since the right of self-determination resides in the people 

of the territories, the consent of the Member State is not strictly necessary. More problematic 
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is the pretended power of individual Member States to include territories within the scope of 

the OCT association or OR status without the need for Treaty amendment. The cases of Saint 

Pierre and Miquelon, and a fortiori Surinam by the deposit of a supplementary instrument of 

ratification demonstrate these difficulties. Whatever the practice of then EEC institutions, 

while the mention of French départements d'outre-mer can be read as a simple renvoi to 

national law, the inclusion of Surinam by unilateral instrument must be regarded as having 

been unlawful. It is argued that such a theory of territorial amendment would reduce primary 

law to a “mere cipher” to be altered at the whim of a Member State. 

 

The jurisdictional frame relating to the overseas indicates a shared competence-competence 

within the bounds established by Article 355 TFEU. Accordingly, the Masters of Treaties are 

joined by the Union, individual Member States as well as the countries and territories 

themselves in shaping the territorial and substantive content of the OCT association. 

 

In Section V, we examined structural frames related to the OCTs and ORs territories. In field 

of the overseas the structural question relates in essence to a dispute about the most 

appropriate method of dividing the overseas statuses from general Union law. The structural 

frame concerning the OCTs is dominated by the Leplat formula which states that without 

“express reference” to general Treaty provisions only Part IV should apply to the OCTs. The 

Court repeatedly uses the Leplat formula to encapsulate Part IV as an exclusive parallel legal 

system for the OCTs. While it is clear from his opinions in Road Air and Van der Kooy that 

Advocate General Ruiz-Jarabo Colomer understood Leplat as instituting a different approach, 

the Court’s treatment of the OCTs can be described as a form of dual federalism. As Ziller and 

Kochenov have emphasised, the compatibility of Leplat with the “spirit of the law” subject to 

increasing doubts given to the personal scope of Union citizenship and the Lisbon Treaties’ 

unitary definition of territorial scope. This scepticism about Leplat notably crystallised in 

Advocate General Cruz Villalón’s Opinion in Prunus in which he posits Part IV as a lex specialis 

that qualifies but does not oust the application of general Union law. In subsequent the 

Advocates General Opinions in TDC A/S and X BV and TBG we find an alignment with the lex 

specialis method of Cruz Villalón. By contrast the Court again and again reaffirms the Leplat 

formula albeit with a degree of latitude for third country provisions and analogous situations 

through the application of the general principle of equal treatment. It was argued that this 
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late bifurcation in the interpretative methodology of the Advocate Generals, on the one hand, 

and the Court, on the other, amounts to a disagreement within the structural frame. While 

the Court portrays Part IV as instituting a dual federalist parallel sphere applicable to the OCTs 

exclusively, the lex specialis approach offers a cooperative federalist method of dividing the 

association from the ordinary acquis by placing functions and objectives at the core of its 

analysis. By way of counterpoint to those two methods, Tizzano's "fact of membership" 

approach was analysed to demonstrate a third way of dividing the OCTs from general Union 

law. By interpreting the jurisprudential divergence between Leplat and lex specialis as within 

a structural frame, Section V contended that this disagreement -which has, at least in 

substance, dominated the literature- is not only about the scope of the OCT association per 

se but also about the federal philosophy that underpins Part IV. In a similar way, the trajectory 

of the OR regime in the Hansen-Lancry-Chevassus case law also demonstrates the salience of 

the structural frame for the overseas.  
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Chapter 4: Withdrawal of Citizenship 
 

“His city stands exulted if he pay 
Honour to law, keep faith with God and man; 

But he is cityless 
Who makes rash haste to dwell with sin. I ban 

From heart and home who works such wickedness.” 
 

Sophocles, Antigone, Trans: H. Macnaghten, Chorus at 372-379 
 
 

I. Introduction 
 
This chapter explores change to the boundaries of the Member State polity effected by the 

deprivation of Member State nationality and the Union citizenship which accompanies it. Only 

such withdrawal on the grounds of involvement or suspected involvement in terrorism will 

be considered here, but it is hoped it serves as a test case that can help us to identify broader 

principles. As a response to terrorist atrocities perpetrated by citizens of the EU Member 

States across the Union, Member States have lately enacted or reinforced denationalisation 

laws.1 While it may be possible to craft denationalisation legislation in such a way that it 

“passes legal muster”2, any such citizenship scheme will nonetheless be promulgated in a field 

of ever denser overlapping legal requirements from international human rights law, other 

international instruments and Union law. Indeed, notwithstanding the seeming discretion of 

each Member State under the Micheletti3 formula, the Rottmann judgment tells us that Union 

law also feeds, “by reason of [the] nature and […] consequences” 4 of the denationalisation 

decision, into that overlap of laws in a sensitive field for the self-understanding of the state. 

As such, denationalisation looks like a policy that is designed as much to achieve security 

objectives as it is crafted to perform a symbolic act.5 For the Union to move into this 

                                                      
1 See, for instance, Belgium: Articles 23, 23/1 and 23/2, Wethoek van de Belgische nationaliteit The 
Netherlands: Article 14, Rijkwet op het Nederlanderschap, Rijkwet op het Nederlanderschap ter verruiming van 
de mogelijkheden voor het ontnemen van het Nederlandschap bij terroristische misdrijven, Act of 5 March 
2016. 
2 E. Cloots, “The Legal Limits of Citizenship Deprivation as a Counterterror Strategy” (2017) 1 European Public 
Law 57, 92. 
3 Case C-369/90, Mario Vicente Micheletti and others v. Delegación del Gobierno en Cantabria, 
ECLI:EU:C:1992:295, paragraph 10; Case C-192/99, R. v Secretary of State for the Home Department, ex parte 
Manjit Kaur ECLI:EU:C:2001:1237, paragraph 19. Case C-200/02, Kunqian Catherine Zhu and Man Lavette Chen 
v Secretary of State for the Home Department, ECLI:EU:C:2004:639, paragraph 37. 
4 Case C-135/08, Janko Rottman v. Freistaat Bayern, ECLI:EU:C:2010:104, paragraph 48.  
5 E. Cloots, op.cit.n 2, 91. 
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symbolically important field without a fully articulated idea of the content of Union citizenship 

“beyond but not without the state”6 risks hollowing out aspects of national citizenship7and 

touching upon Member State prerogatives in the field of national security.  Denationalisation 

is a dynamic question that invites interaction between the Union and Member State 

judiciaries about what the proper role and content of Union citizenship should be with the 

state. If constructing a judicial response to any legal question is like  building a wall, in the 

field of citizenship deprivation only the first few stones have so far been laid.8 That is, 

Rottmann and the cases that have come after it, leave a lot of unanswered questions to which 

both Union and Member State courts are turning their attention, each with their own 

understandings of the importance of citizenship for their respective constitutional orders. The 

theories that guide judiciaries as they answer those questions with a mutual regard to each 

other’s idea of constitutional significance of citizenship -that is, as they lay more stones in the 

wall- are what make up the foundational, jurisdictional and structural frames explored in this 

chapter. 

 

Clearly those frames and the idea of constructing a common response to the withdrawal of 

citizenship takes us far from the idea that Article 20 and Declaration No. 29, as well as Articles 

45, 49 and 56 TFEU, postulate Member State nationality as only a necessary and sufficient 

prerequisite for the enjoyment of Union law political and economic rights. The question to 

which courts, like the Supreme Court of the United Kingdom in Pham10, need to respond  

assumes no comprehensive hierarchical explanation of the interaction between Member 

State and Union citizenship; their interrelation might indeed best be characterised as an 

                                                      
6 J. Shaw, “Citizenship: Contrasting Dynamics at the Interface of Integration and Constitutionalism”, University 
of Edinburgh Working Paper Series No. 2010/14, p. 31. 
7Ibid, p. 20.  
8 K. Lenaerts,  "EU citizenship and the European Court of Justice׳s ‘stone-by-stone’ approach" (2015) 1(1) 

International Comparative Jurisprudence 1-10.  
9 Declaration No. 2 on nationality of a Member State, Treaty on European Union (Maastricht): "The Conference 
declares that, wherever in the Treaty establishing the European Community reference is made to nationals of 
the Member States, the question whether an individual possesses the nationality of a Member State shall be 
settled solely by reference to the national law of the Member State concerned. Member States may declare, 
for information, who are to be considered their nationals for Community purposes by way of a declaration 
lodged with the Presidency and may amend any such declaration when necessary". 
10 Pham v. Secretary of State for the Home Department [2015] UKSC 19. 
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instance of “citizenship pluralism”11, melding the supremacy of Union law with Member State 

sovereignty.    

 

The frames that are explored here follow other projects on citizenship deprivation attempting 

to fill the gaps left by Rottmann. A clear demonstration of this effort to create a common 

understanding of the applicable norms is the ordering by the European Commisssion of the 

elaboration of guidelines on the involuntary loss of European citizenship under the ILEC 

Project.12 A commitment made by the Member States of the European Union to become 

parties to two significant international instruments in the field of nationality law, the 1954 

Convention relating to the Status of Stateless Persons (hereafter the “1961 Convention”) and 

1961 Convention on the Reduction of Statelessness (hereafter the “1954 Convention”) also 

attests to the will to create common body of rules clarifying when Member State nationality 

can lawfully be withdrawn.13 

 

Nevertheless, when national judiciaries are faced with applying Rottmann in cases before 

them it is without the benefit of any such ILEC-style codification, or the unanimous ratification 

of the 1954 and 1961 Conventions but, conversely, with their own fragmented national 

constitutional doctrines about the significance of citizenship. In other words, there is not yet 

an approach to the withdrawal of citizenship that has been constructed both beyond and with 

the Member State, in terms of a full idea of its content. The frames in this chapter offer 

potential ways of doing that.  

 

The analysis in this chapter will be elaborated in this following way. In Section II, sets out the 

possibility of an overlap of Member State and Union claims over the withdrawal of citizenship. 

It sets out international and Member State legislation and jurisprudence on this question and 

the applicability of the Rottmann judgment. The section identifies this overlap as requiring 

                                                      
11 G. Davies, "The entirely conventional supremacy of Union citizenship and rights" in J. Shaw (ed.) Has the 
European Court of Justice Challenged Member State Sovereignty in Nationality Law? EUI Working Papers RSCAS 
2011/62, p. 7. 
12 Involuntary Loss of European Citizenship Guidelines (ILEC Guidelines 2015): 
<http://www.ilecproject.eu/sites/default/files/GUIDELINES%20INVOLUNTARY%20LOSS%20OF%20EUROPEAN
%20CITIZENSHIP%20.pdf>  
13 Note Verbale of the Delegation of the European Union to the United Nations, 9th of September 2012, 
paragraph A4. Available at: <http://www.unrol.org/files/Pledges %20by%20the%20European%20Union.pdf>  

http://www.ilecproject.eu/sites/default/files/GUIDELINES%20INVOLUNTARY%20LOSS%20OF%20EUROPEAN%20CITIZENSHIP%20.pdf
http://www.ilecproject.eu/sites/default/files/GUIDELINES%20INVOLUNTARY%20LOSS%20OF%20EUROPEAN%20CITIZENSHIP%20.pdf
http://www.unrol.org/files/Pledges%20%20by%20the%20European%20Union.pdf
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further explanation and guidance as to how to manage and justify it. In other words, it 

demonstrates the need for sovereignty frames. Moreover, it finds the case of Pham as being 

a particularly important judgment since it represents such an attempt to make sense of this 

overlap of Union and Member State claims over the withdrawal of nationality (indeed, it is 

the only attempt from the highest court of a Member State). Pham is therefore found to be a 

key source in terms of demonstrating how frames can be elaborated. In Sections III to V those 

frames are explored in specific detail. In Section III, a foundational frame is explored through 

a reading of the Pham judgment as elaborating a kind of "epistemic pluralism"14 of the kind 

Walker has identified. It is argued that the relativisation of the constitutional "right answer" 

set out by the Supreme Court of the United Kingdom substantiates a pluralistic approach with 

which the potential incompatibility between the Rottmann judgment and national 

constitutional identity is addressed. Such a foundational frame demonstrates a way for a 

national court to express disagreement with the terms of the Rottmann judgment while 

maintaining a spirit of mutual respect. This is given concrete shape through concessions to 

the CJEU by converging on the result and by a procedural commitment to seek a preliminary 

reference before taking further action.  The focus of Section IV, which sets out a jurisdictional 

frame, is also on the Pham judgment. However, it argues that the Pham judgment also seeks 

an answer to another question: who has the final say on the constitutionality of the Rottmann 

judgment in the EU. I argue that the Pham judgment tries to answer this question by 

redirecting it through a series of common constitutional principles to which both the Union 

and the Member States adhere. This redirection emerges as an important element of a 

tentative Union approach to denationalisation. In Section V, I argue that contestation about 

the scope of Rottmann and in particular whether it should apply to denationalisation of 

suspected terrorists should be understood as elaborating different answers to the question 

of how to divide power between the Union and the Member State in the field of nationality. 

The dual federalist, cooperative federalist and "fact of membership" approaches identified 

there constitute the structural frame in this chapter.  

 

If one of the key criticisms of Rottmann is the lack of sensitivity to the constitutional 

importance of citizenship to Member States, this chapter sets out arguments about the best 

                                                      
14 K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), p. 31 et seq. 
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way to achieve a balance between a citizenship beyond the state and a citizenship with the 

state. Those answers, in the form of the frames, are short on definitive answers, but they do 

set out different ways of searching for at least provisional answers in a spirit of mutual respect 

and equality.  

 

II. The ‘First-Order’ Problems: Overlapping Sovereignty Claims 
 
The purpose of this section is to set out the respective claims of the Union and Member State 

legal orders as regards the deprivation of nationality from terror suspects. From this, a series 

of first-order problems becomes clear: there is an overlap of incommensurable claims.  

 

The starting point for this discussion is Article 1 of the Convention on Certain Questions 

Relating to the Conflict of Nationality Laws 15 which affirms that "it is for each state to 

determine under its own law who are its nationals […] This renvoi is taken up in the Micheletti 

formula: "[u] nder international law, it is for each Member State, having due regard to 

Community law, to lay down the conditions for the acquisition and loss of nationality"16.  In 

exercise of this right, a number of Member States of the European Union have enacted 

legislation empowering their governments to withdraw nationality where the conduct of one 

of their nationals is harmful to the vital interests of the state. This is included in Article 7(1)(d) 

of the European Convention on Nationality17 as one of the cases in which the withdrawal of 

nationality ex lege or at the initiative of one of the state parties is permitted. Likewise in 

Article 8(3)(a)(ii) of the 1961 Convention such deprivation of nationality is permitted where 

the person concerned has "conducted himself in a manner seriously prejudicial to the vital 

interests of the state"18.  In France, an individual may be deprived of French nationality where 

she has been convicted of a crime that constitutes “une atteinte aux intérêts fondamentaux 

de la Nation”19 or committed “actes incompatibles avec la qualité de Français et 

préjudiciables aux intérêts de la France”20 that benefits a foreign state. In the United Kingdom, 

                                                      
15 Convention on Certain Questions Relating to the Conflict of Nationality Laws(1930) 24(3) The American 
Journal of International Law 192-200. 
16 Case C-369/90, Mario Vicente Micheletti and others, op. cit. n 3. 
17 European Convention on Nationality (1997) ETS No. 166.  
18 Convention on the Reduction of Statelessness (1961) 989 UNTS 175. 
19 Code Civil Francais, Article 25-I, 1o. 
20 Code Civil Francais, Article 25, 4o. 
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the British Nationality Act 1981 empowers the Secretary of State to withdraw nationality in a 

number of circumstances. In all, the law of twelve Member States provides for the involuntary 

loss of citizenship for disloyalty or treason amounting to prejudice to the vital interests of the 

State.21 

 

A qualification to this state-centric view of citizenship nonetheless has to be made because 

of the development of human rights law. As such, the European Convention on Human Rights 

does not itself contain a right to nationality analogous to that in Article 15 of the Universal 

Declaration of Human Rights and, indeed, in the Slivenko22 case the Grand Chamber of the 

Court of Human rights declared that nationality is primarily to be determined by municipal 

law, subject to few exceptions. However, in the more recent case of Genovese v. Malta23 

nationality was recognised as falling within the scope of protection of the European 

Convention Human on Rights, since, in particular, the “denial of citizenship” had an impact on 

the applicant’s social identity as constitutive of private life protected by Article 8 ECHR24. As 

a consequence, discriminatory national rules which excluded children born abroad and out of 

wedlock to a Maltese father infringed Article 14 ECHR25. As a result, Genovese v. Malta 

therefore sees the grant of nationality fall within the scope of the protection of the 

Convention. It has, moreover, been argued by de Groot and Vonk that Genovese can also been 

extended to the withdrawal of citizenship since the social identity which nationality 

represents as part of private life under Article 8 ECHR might equally be compromised in such 

circumstances, especially if the procedure for the removal of nationality is arbitrary and as a 

consequence violates Article 6 ECHR.26 

 

More significantly for the purposes of this chapter, the Court of Justice in Rottmann held that 

the decision to withdraw German nationality where naturalisation of a hiterto Austrian citizen 

                                                      
21 European Union Democracy Observatory, Citizenship Law Indicators, “Involuntary Loss: Disloyalty or 
Treason”: http://ind.eudo-citizenship.eu/acit/topic/citlaw  
22 Application Number 48321/99, Slivenko v. Latvia, ECLI:CE:ECHR:2003:1009JUD004832199, paragraph 17. 
23 Application Number 53124/09, Genovese v. Malta,ECLI:CE:ECHR:2011:1011JUD005312409. 
24 Ibid, paragraph 34. 
25 Ibid, paragraphs 43-49. 
26 R. de Groot and O. Vonk, “Nationality, Statelessness and ECHR’s Article 8: Comments on Genovese v. Malta” 
(2012) 14 European Journal of Migration and Law 317, 323. 

http://ind.eudo-citizenship.eu/acit/topic/citlaw
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had been obtained in a fraudulent manner, was susceptible to judicial review for its 

compliance with the Union law general principle of proportionality.27 

 

In the field of nationality law, the reception of this Union law constraint on the withdrawal of 

nationality has principally manifested itself in the jurisprudence of Member State courts 

considering what effect to give to the principles set out in Rottmann. Reactions have varied 

very widely and a number of different techniques have emerged. In Germany and Austria, 

courts have been very accommodating of the European principle, both in terms of accepting 

that such questions enter within the scope of Union law and in applying the proportionality 

principle in substance. For instance, after receiving the judgment of the Court of Justice, the 

Bundesverwaltungsgericht’s approach was fastidious in applying the proportionality principle 

to the nuances of Dr. Rottmann’s circumstances.28 It even considered the consequences for 

his German spouse, which almost placed her, as a Union citizen, in the position akin to Mrs. 

McCarthy29, except with a stateless rather than a third country partner.  

 

The reaction of some Member State judiciaries to the jurisdictional test affirmed in Rottmann 

has been to resist the influence of European Union law in the field of the grant and withdrawal 

of nationality. In the French Décision n° 2014-43930, while the applicant argued that the Union 

law principle of equality was of relevance to the denationalisation, pursuant to Article 25-I of 

the Code Civil, of a naturalized French citizen convicted of terrorism offenses, the Cour 

constitutionnel refused to entertain Union law arguments, albeit on domestic jurisdictional 

grounds.  

 

Like in France, in the United Kingdom there is now a steady practice of depriving jihadists, or 

suspected jihadists, of their nationality.31 In the UK, the British Nationality Act 1981 was 

recently amended by the Immigration Act 2014 to empower the Secretary of State to strip a 

                                                      
27 Case C-135/08, Janko Rottman, paragraph 48.  
28 BVerwG 5 C 12.10, 11 November 2010, paragraph 30. Available at: 
<http://www.bverwg.de/entscheidungen/entscheidung.php?ent=111110U5C12.10.0>   
29 Case C-434/09, Shirley McCarthy v Secretary of State for the Home Department ECLI:EU:C:2011:277, 
paragraph 50.  
30 Décision n° 2014-439 QPC du Conseil constitutionnel du 23 janvier 2015, paragraph 6-7. 
31 There have been 27 deprivations of citizenship since 2006 on the grounds of it being conducive to the public 
good. See: “Deprivation of British citizenship and withdrawal of passport facilities” House of Commons Library, 
SN/HA/6820, 30th of January 2015, p.4-5. 
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naturalised British citizen of their nationality, even where this results in statelessness, on the 

grounds that they had conducted themselves in a manner that was “seriously prejudicial” to 

the “vital interests” of the UK. That said, to date, a pair of challenges, G132 and Pham33, have 

concerned the denationalisation of British nationals who are alleged to possess another 

nationality de jure34 and would not, it was argued, therefore be rendered stateless. Moreover, 

they considered Union law constraints on the withdrawal of British nationality, since in each 

case it would entail the deprivation of Union citizenship. As such, the Pham case concerned 

the deprivation of the status of British national from Minh Quang Pham, an individual who 

was alleged to have provided material support to Al-Qaeda in the Arabian Peninsula while he 

was in Yemen, in particular by receiving combat training and by helping to edit a jihadist 

publication called Inspire. For this reason, he has been dubbed the “Graphic Artist of Mass 

Destruction”35. Minh Quang Pham was born in Vietnam but was granted asylum and then 

citizenship in the United Kingdom as a child. It was successfully argued that Mr. Pham would 

not be made stateless by depriving him of his British nationality since he would retain de jure 

his Vietnamese nationality. After his denationalisation, Minh Quang Pham was extradited to 

the United States under the 2003 UK-US Extradition Treaty to stand trial for terrorism 

offenses. In the Pham judgment, which was handed down after extradition, the UK Supreme 

Court declined to address whether the denationalisation of jihadists entered within the scope 

of Union law, in the application of Rottmann, since the issue was not under appeal and no 

decision on the question was necessary for disposal of the case.36  

 

It follows from this section that there are the distinct Union and Member State claims in the 

field of the deprivation of nationality from terror suspects. This section sets out an overlap of 

incommensurable claims which the foundational, jurisdictional and structural frames propose 

ways of resolving. 

 

                                                      
32 R. v. G1 [2012] EWCA Civ 867. 
33 R. v. B2(Pham) [2013] EWCA Civ 616. 
34 In both G1 and Pham the argument that the applicant would be rendered de facto stateless was rejected 
since it would require a British court to recognize the unlawful denial of recognition of nationality by the 
Vietnamese executive under their own law. 
35 “Some Data Points on Minh Qhang Pham, AQAP’s Graphic Artist of Mass Destruction” 
<https://www.emptywheel.net/2012/07/02/some-data-points-on-minh-qhang-pham-aqaps-graphic-artist-of-
mass-destruction/> 
36 Pham, paragraphs 56-59.  

https://www.emptywheel.net/2012/07/02/some-data-points-on-minh-qhang-pham-aqaps-graphic-artist-of-mass-destruction/
https://www.emptywheel.net/2012/07/02/some-data-points-on-minh-qhang-pham-aqaps-graphic-artist-of-mass-destruction/
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III. The Foundational Frame: Wearing Blinkers or Tainted Glasses? 
 

The foundational frame with respect to the denationalisation policies concerns the meta-

constitutional ideas or principles that guide the Member State or Union Courts when faced 

with incommensurable overlapping claims. It is the “what” of late sovereign contestation 

discussed in this thesis. In more concrete terms, the Pham judgment of the UKSC provided an 

opportunity to elaborate just such a foundational frame when it was tasked with applying the 

Rottmann judgment, and therefore the Union law principle of proportionality, to the 

denationalisation of a suspected jihadist. This foundational frame is brought out here by 

taking issue with the characterisation of Pham set out in an editioral of the Board of Legal 

Issues of Economic Integration (‘LIEI’).37 Contrary to its claim, that Pham constitutes a recoil 

away from constitutional pluralism, here it is argued that the judgment in fact elaborates a 

form of Walker’s “epistemic pluralism”. In the terms of this thesis, the reasoning in Pham is 

particularly illuminating since it furnishes us with a detailed, and rather explicit, idea of the 

meta-constitutional principles to which Courts can turn when faced with incommensurable 

disputes about the boundaries of the Member State. While it might seem eccentric to 

elaborate a foundational frame from a single case, Pham remains the most detailed treatment 

of the Rottmann judgment by the highest court of a Member State, it is therefore an 

invaluable case to examine.  

 

It was to be expected that a constitutional conflict would break out over national prerogatives 

determining how far the bonds of citizenship should extend. Such powers have long acquired 

a salience as both signifiers of constitutional value, and as the site of disagreement, especially 

as to the meaning of overlapping membership of the Union polity.  Advocate General Szpunar 

in Rendón Marín describes the Rottmann and Ruiz Zambrano judgments as not only following 

from the “fortunate and logical” increased sociological prominence of Union citizenship but 

also as the product of “close cooperation between the Court of Justice and the national 

courts”.38 Perhaps the unusual use of an exclamation mark39 in his opinion nevertheless 

                                                      
37 Editorial Board, “The UK Supreme Court Pham Judgment: A Recoil to Legal Singularism” (2015) 42(4) Legal 
Issues of Economic Integration 321-324. 
38 Opinion of Advocate General Szpunar in Case C-165/14, Alfredo Rendón Marín v. Administración del Estado, 
ECLI:EU:C:2016:75, paragraph 117. 
39 Ibid, paragraph 113. 
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betrays some kind of recognition of the contestation, and outright confusion, that Rottmann 

has elicited among national jurisdictions and commentators about the precise scope of Union 

law in the field of nationality. Despite acknowledging national interests and justifications 

permissive of denationalisation, the bald statement in Rottmann that deprivation of 

nationality “falls, by reason of its nature and its consequences, within the ambit of EU law”40 

made it liable to be invoked in circumstances more normatively charged that the more 

straight forward issue of fraudulent acquisition. Indeed, there is still a persistent lack of clarity 

about both the jurisdictional test and substantive legal principles that should apply in cases 

of de facto deprivation of the enjoyment and de jure denationalisation of citizenship. The 

Opinion in Rendón Marín and its view of Articles 27 and 28 of Directive 2004/38 as “merely 

giv[ing] details to the scope of the principle of proportionality underlying those provisions”41 

show that what precise legal rules will apply in such Article 20 TFEU cases remains rather 

open-ended even when, pursuant to more conservative accounts42, only the principle of 

proportionality may be invoked. 

 

With the wide cast and embryonic formulation of the CJEU’s case law on deprivation of 

nationality, it is therefore of no surprise that a national court might express caution about 

accepting the reach of Union law into a domain long asserted to be part of the 

phenomenological substance of sovereignty.  What this section reckons with is whether, in 

doing so, the Pham judgment of the Supreme Court of the United Kingdom successfully 

negotiates a conception of constitutional pluralism or simply denies its existence and ethical 

power by affirming the possibility of ruling ultra vires any judgment of the CJEU purporting to 

submit the denationalisation of a suspected jihadist to proportionality review. 

 

The critique of Pham put forward by the Editorial Board of LIEI professes to offer a defence of 

legal pluralism. To do so, it firstly proposes the institution of Union citizenship as an exemplary 

instantiation of “non-hierarchical coexistence of autonomous legal orders” in so far as it 

allows a “double status” to be attributed to legal subjects as Member State nationals and 

                                                      
40 Rottmann, paragraph 39. 
41 Ibid, paragraph 157. 
42 K. Lenaerts, op.cit. n 8; See his horizontal and vertical limits and his doubts about creating a European 
version of the “incorporation” of the U.S. Bill of Rights against the States. 
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Union citizens both.43 The Board indeed insists that the status of Union citizenship is a “legal 

development […] central to theories of legal pluralism”44.   In this regard, for it, the Supreme 

Court’s ratification of the term “wholly parasitic”45, used by the Court of Appeal to describe 

the relationship of Union citizenship to Member State nationality, is a full frontal assault on 

legal pluralism. This is because parasitism suggests that Union citizenship is not a “real” status 

at all but merely derivative of national membership46; it calls the autonomy of the status into 

question and, by extension, that of the Union legal order47. Moreover, the Board understands 

the Supreme Court in Pham to be rejecting the general proposition that decisions regarding 

the grant and withdrawal of Member State nationality should be taken “having due regard to 

Community [European Union] law” (one half of the Micheletti formula48).49 

 

Secondly, the Board excoriates the Supreme Court for invoking the “identity of the nation 

State”, or, at least, for adding weight to the suggestion from Lord Justice Laws, that such a 

notion should form a jurisdictional limit on the conferral of competence to the Union from 

the United Kingdom.50 In this connection, the Board views the invocation by Lord Mance of 

the jurisprudence of the Bundesverfassungsgericht with respect to Union law as nothing but 

a predictable affinity with “a pole of attraction for conservative and provincial legal thinking 

across the EU” whose “rhetoric about national sovereignty, national identity and Volk” is well 

known51.  

 

Thirdly and most significantly, the Board’s criticism of Pham extends beyond the immediate 

jurisdictional dispute as to the scope of Union citizenship and national identity, by impugning 

what we call here the “epistemological approach” of the Supreme Court to identifying the 

law. It takes specific issue with the manner in which Lord Mance deploys the “rule of 

                                                      
43 Editorial Board, “The UK Supreme Court Pham Judgment: A Recoil to Legal Singularism” (2015) 42(4) Legal 
Issues of Economic Integration 321-324, 322. 
44 Ibid, 321. 
45 G1 [2012] EWCA Civ 867, paragraph 39, per Laws LJ. 
46 Editorial Board, op.cit.n. 43, 322. 
47 Ibid. 
48 Case C‑369/90, Micheletti, paragraph 10. “Under international law, it is for each Member State, having due 
regard to Community law, to lay down the conditions for the acquisition and loss of nationality […]” 
49 Editorial Board, op.cit.n. 43, 321.  
50 Ibid, 323. 
51 Ibid.  
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recognition”.52 The Board identifies Lord Mance’s approach as elevating H.L.A. Hart’s doctrine 

regarding the social fact of obedience into a constitutional doctrine. This “upgrade” of the 

rule of recognition correlates with the “downgrade” of the status of Union citizenship. 

However, it also, so the Board claims, empowers Parliament and blinds the Supreme Court 

not only “from the authorities of morality and of history, but also from the authority of other 

legal (and political) orders”.53  

 

There are therefore three principal components of this critique of Pham: the alleged denial 

of the autonomy of Union citizenship; the invocation of national identity as a bulwark against 

European integration; and the use of the rule of recognition as blinkers on the Supreme 

Court’s perception of “normative reality”54.  

 

In the critique of Pham the Board upbraids the UK Supreme Court for failing to submit to the 

CJEU’s jurisprudence on Union citizenship, for asserting national boundaries as carriers of 

overriding constitutional value and for using the rule of recognition to blind itself from the 

broader historical and moral context of the European Union. In this section, we try to grasp 

what the Board means by “legal pluralism” in more general terms. As the Board's criticisms 

are set out in a short piece, designed to raise specific objections about a judgment of the UK 

Supreme Court, it would be unreasonable to expect a fully-fledged account of constitutional 

pluralism to be spelt out in any detail. 

 

It is nonetheless important to query the use of the term pluralism and whether it is founded 

on fuller version of the theory. As such, constitutional pluralism carries a number of different 

meanings and refers to a range of different discourses. To remove all doubt, it should be noted 

that the designations of “pluralism”, “legal pluralism”, “constitutional pluralism” and even 

“plural constitutionalism” are themselves the source of considerable debate. 

 

Suffice it to note, that the Editorial Board sets out respect for legal rules outside the legal 

order of a particular constitutional site as being the most important criterion of legal 

                                                      
52 Pham, paragraph 80. 
53 Editorial Board, op.cit.n.43, 324. 
54 Ibid.  
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pluralism. As such, both the accusation that the Supreme Court ignores “history” and 

“morality”, and its charge that the autonomy of Union citizenship is denied by the language 

of “parasitism” can be regrouped under that general proposition about the Board’s idea of 

pluralism. I submit that to assess whether the Supreme Court has failed to meet the Board’s 

general idea of pluralism requires a deeper, foundational understanding of pluralism to be set 

out.   

 

There have been a number of different means of elaborating a foundation of European 

constitutionalism. They try to take account of its specific nature as a constitutional order 

characterised by the existence of several autonomous, non-hierarchically ranked claims of 

authority overlapping on the same territory. An understanding of what this entails, which can 

be reconciled with a number of accounts, is: (i) the recognition of the co-equality and 

autonomy of each claim of constitutional authority; and (ii) the existence of some form of 

concession, in procedural or substantive terms, made by each constitutional authority to the 

other.55 There are disagreements about what these two commitments entail in detail and it 

is here that the foundational frame has developed. This foundational disagreement has 

consequences for the principles that structure the definition of the Member State polity in 

the European constitutional space. Some have taken a more minimalist, “epistemic” notion 

of what the core of European constitutionalism entails while others have elaborated a rich 

catalogue of values. The substantive foundational frame posits that the foundation is 

constituted by a “cluster of values”56, external to the overlapping constitutional orders of the 

Union and the Member States, that permits their claims of authority to be commensurable, 

or at least, while remaining incommensurable in the political terms of the source of 

constitutional authority, are tolerated in pursuit of those values by each authority 

nonetheless. It concerns the concrete values of constitutionalism in Europe, affirmed in a 

manner that does not grant primacy to those of one constitutional authority over another. 

The content of substantive pluralism is therefore heterarchical: the values represented by the 

Member States do not trump those for which the Union stands and vice versa. As we will see 

                                                      
55 K. Jaklic, op.cit. n 14, p.101. 
56 Ibid. 
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in further detail below, the thin “epistemic” account of constitutional pluralism merely asserts 

that no constitutional authority affirms its values as the ultimate, hierarchically superior ones. 

 

A thinner, alternative account of the foundational aspect of constitutional disagreement 

between the Union and the Member States is to be understood “epistemically”.57  This is to 

say that an assertion of ultimate constitutional authority by a Member State seeking to affirm 

its own constitutional rules of recognition as overriding those of the Union, has internal, self-

referential meaning only.58 At the same time, the ‘thin’ account maintains that the equal and 

opposite claim of the primacy of Union rules of recognition has the same self-referential 

quality which equates to internal validity only. In this sense, there is no external 

understanding of constitutional authority and which rules are to be recognised as 

constitutionally binding on (or, indeed, generative of) both legal orders regardless of their 

internal view.59 This then is what is meant by incommensurability from the ‘thin’ perspective 

on the foundations: there is no shared understanding of the ultimate rules of recognition. The 

‘thin’ conception, however, goes further than this: it claims that the respective internal ideas 

of what constitutes constitutional knowledge reflect different ideas about 

constitutionalism.60 In the EU context this disagreement about constitutionalism manifests 

itself mostly in doubts about whether a non-state entity such the EU can really have 

constitutional status, not least because it lacks the kind of demos one sees in a classic nation-

state. The classic riposte is that the EU has established a relationship with the peoples and 

individuals of Europe.61 

 

The thin account does not end just by stating that this kind of incommensurability exists in 

the EU, rather it understands an acknowledgement of mutually contradicting constitutional 

rules of recognition as demonstrating a commitment to equality of the constitutional orders. 

For the ‘thin’ pluralist, equality does not mean that either the Member State or the Union 

should renounce its own internal rules of recognition of ultimate constitutional authority or 

its own normative understanding of constitutionalism. Instead, each constitutional order 

                                                      
57 Ibid, p.32. 
58 N. Walker, “The Idea of Constitutional Pluralism” (2002) 65(3) Modern Law Review 317-359, 324. 
59 N. Walker, ibid, 328-331. 
60 N. Walker, ibid, 333. 
61 N. Walker, ibid, 318. 
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must renounce the idea that their rules of recognition have validity as between each 

constitutional system in an external sense. It is in this sense, that the understanding of the 

respective constitutional foundations and corresponding conceptions of constitutionalism of 

the Union and the Member States as purely internal that there is also an acknowledgement 

of equality. Significantly, acknowledging that claims of constitutional superiority are purely 

internal leaves space for disagreement in future joint consideration, dialogue and actual 

convergence where the source of legal authority differs.62  

 

Based on this quick survey of epistemic pluralism, it is possible to imagine that the respect for 

other legal orders, that the Board posits as a hallmark of pluralism, could take a different, 

more abstract form. In the section that follows, it is argued that the Pham judgment in the 

final analysis does conform to the kind of broad pluralistic values set out by the Board, when 

this epistemic account is incorporated in the analysis.  

 

Indeed, it is contended that the elevation of Hart’s rule of recognition by the UKSC to 

fundamental principle of the British constitution should not be understood as a retreat into a 

parochial monism-as-usual, but as forming the basis of constitutional disagreement between 

equal legal orders with divergent conceptions of constitutionalism and ultimate authority. It 

is further shown how this abstract understanding of constitutional disagreement gives rise to 

a spirit both of caution and of cooperation in the Supreme Court’s treatment of Union law. 

This is especially expressed in procedural concessions and substantive convergence in the 

application of common law proportionality which negotiate the limits of a non-hierarchically 

organised legal order. 

 

The Pham judgment is, if nothing else, a forceful display of interpretative autonomy by the 

UKSC. At first blush, the favourable disposition of the justices towards the judgment of Laws 

LJ in G1, and the apparent conversion of the Hartian “rule of recognition” into the ultimate 

horizon of constitutional good and evil, indeed tend to suggest a recoil into a provincial and 

outmoded legal singularism. Our suspicion that this kind of judicial parochialism is at work 

also seems to be confirmed by the value which the Court attaches to the “identity of the 

                                                      
62 N. Walker, ibid, 335-336. 
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nation-state” and sovereignty, and the ‘parasitism’ it ascribes to Union citizenship.  Despite 

all this, the answer which the UKSC gives to the problems posed in Pham reveals a nuanced 

approach to conflicts of domestic and European Union constitutionality which, in the final 

analysis, should properly be seen as an embrace, not a denial, of legal pluralism. To be sure, 

the UKSC takes the will of Parliament and fundamental features of the British constitution as 

its starting point, but these domestic sources of authority do not blinker or exhaust its analysis 

of Union citizenship. In fact, the strong emphasis placed on the “rule of recognition” forms 

the basis of a striking relativisation of “the correct” constitutional interpretation, whereby the 

Supreme Court’s affirmation of domestic jurisdictional limits on the competence of the CJEU 

amounts to looking at the matter merely “from one angle”63 of many. This frank 

acknowledgement of incommensurability, acts as the foundation of the explicit commitment 

Lord Mance makes to a “spirit of cooperation” and “caution”. In terms of how the UKSC 

disposes of the case, respect for a conflicting interpretation pursuant to the Union legal 

order’s rules of recognition is expressed in the technique of “substantive convergence” on 

the concrete questions both of the scope of Union citizenship and the effect of 

proportionality. 

 

It is argued that the manner in which the Supreme Court approaches Union law in Pham 

shows a commitment to a notion of pluralism based on the meta-constitutional value of 

reciprocal respect that takes account of the deeply contested nature of constitutionalism. It 

is founded on an epistemological assumption rather than on the substantive value of 

tolerance through voluntary submission. The judgment demonstrates several hallmarks of 

this approach in its relativisation of the source of constitutional values and authority; the 

prescription of “caution” and “cooperation” from Lord Mance; together with substantive and 

procedural concessions it offers to the Union constitutional order.  

 

The chief epistemic element of the judgment is shown in Lord Mance’s invocation of the rule 

of recognition. In doing this, the Court does not propose to set up parliamentary sovereignty 

as the framing the “windows of ultimate wisdom”64. His reference to the Advocate General 

                                                      
63 Pham, paragraph 79, per Lord Mance. 
64 Editorial Board, op.cit.n 43, 324. 
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Cruz-Villalón’s recent Opinion in Grauweiler65 make plain, it is in terms of diverging 

constitutional identity between the Union and the Member States an affirmation of domestic 

jurisdictional limits vis à vis Union law only “looks at the matter from one angle”66, and , as 

such, the CJEU is faced with different rules of recognition and a different constitutional 

identity which it is beholden to assert. 

 

Lord Mance’s judgment shows a particular willingness to engage in an open-ended dialogue 

in a “spirit of cooperation” and his “recipe” of acting “with mutual respect and with caution 

in areas where a Member States’ constitutional identity is may be engaged” shows an 

acknowledgement of the equality of the internal claims which the CJEU might be likely to 

make. 67 

 

The UKSC addresses both whether the expansion of Union law into the field of nationality law, 

in an broad reading of the Rottmann judgment, is a breach of Union law and whether it 

violates British constitutional law. In particular, Lord Mance notes that any case where the 

need to depart from the CJEU’s interpretation will be a “very rare care indeed” (therefore 

requiring low standard of scrutiny) and that a the “recipe” for avoiding such conflict is an 

obligation of “mutual respect” and “caution” incumbent on “all concerned”68. Moreover, the 

UKSC recognises the obligation to refer the question to the CJEU before it rules on the 

matter.69 This general posture of mutual respect and cooperation is given practical expression 

by both Lord Carnwarth and Lord Mance in their insistence, firstly, that the Union law aspects 

of the case be considered by the lower courts and, secondly, after a question of the type that 

                                                      
65 Opinion of Advocate General Cruz Villalón in Case C-62/14, Grauweiler v. Deutscher Bundestag,  
ECLI:EU:C:2015:400, paragraph 61: "  Second, I think it useful to recall that the Court of Justice has long worked 
with the category of ‘constitutional traditions common’ to the Member States when seeking guidelines on 
which to construct the system of values on which the Union is based. Specifically, the Court of Justice has given 
preference to those constitutional traditions when establishing a particular culture of rights, namely that of 
the Union. The Union has thus acquired the character, not just of a community governed by the rule of law, 
but also of a ‘community imbued with a constitutional culture’. That common constitutional culture can be 
seen as part of the common identity of the Union, with the important consequence, to my mind, that the 
constitutional identity of each Member State, which of course is specific to the extent necessary, cannot be 
regarded, to state matters cautiously, as light years away from that common constitutional culture. Rather, a 
clearly understood, open, attitude to EU law should in the medium and long term give rise, as a principle, to 
basic convergence between the constitutional identity of the Union and that of each of the Member States". 
66 Pham, paragraph 79, per Lord Mance. 
67 Pham, paragraph 92, per Lord Mance. 
68 Pham, paragraph 91, per Lord Mance. 
69 Pham, paragraph 41, per Lord Carnwarth; paragraph 92, per Lord Mance. 
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arises in Pham has reached sufficient maturity, a preliminary reference to the CJEU should be 

made, before the UKSC itself considers the question. In noting the duty is on “all concerned” 

and further emphasizing the role of the Bundesverfassungsgericht in elaborating a “spirit of 

cooperation”70, the UKSC is demonstrating awareness that it is not alone but “part of a 

community of interpreters”71, encompassing other highest Member State courts, and that its 

potential review of the Rottmann judgment requires to be undertaken in the tradition of 

judicial review followed by judiciaries throughout the Union. 

 

Equally, in addition to such procedural gestures of openness, as has been suggested by those 

who have considered the ‘thin’ approach extensively, the UKSC promotes actual, substantive 

convergence between the domestic proportionality and Union proportionality. So that the 

potentially abstract inter-systemic question of which law has ultimate authority can be left 

open. Specifically, Lord Carnwarth calls for the lower court (the Special Immigration Appeals 

Commission) to assess the application of Union law proportionality on a “hypothetical 

basis”72. This “hypothetical test” has subsequently led to the consideration of the effect of 

Union law proportionality in two denationalisation cases before the SIAC.73 

 

This section has sought to defend the Pham judgment of the UK Supreme Court from the 

accusation that it repudiates legal pluralism. It began by setting out the specific charges 

against the Supreme Court’s reasoning. It proceeded by attempting to reconstruct the 

vernacular meaning that the Editorial Board attribute to “legal pluralism” and sought to 

contrast that with an account of pluralism as epistemic diversity and respect. It was argued 

that the approach the Supreme Court takes to the “rule of recognition”, its invocation of a 

spirit of cooperation and its use of both procedural and substantive concessions make it 

readily compatible with that epistemic account. While the literature on constitutional 

pluralism has long been beset with mutual accusations of monism, it was argued here that a 

                                                      
70 Pham, ibid. 
71 M. Kumm, “Who is the Final Arbiter of Constitutionality in Europe? Three Conceptions of the Relationship 
between the German Federal Constitutional Court and the European Court of Justice” (1999) 36 Common 
Market Law Review 351, 381. 
72 Pham, paragraph 62, per Lord Carnwarth. 
73 Appeal No: SC/96/2010, K2 v. Secretary of State for the Home Department, Judgment of 22 December 2015, 
paragraph 51-53; Appeal No: SC/124/2014, M2 v. Secretary of State for the Home Department, Judgment of 22 
December 2015, paragraphs 103-104. 
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more robust critique of Pham on pluralist terms would need to engage with the disputes 

about the scope of the concept in a more meaningful manner. In essence, this would entail 

spelling out an alternative foundational frame. If that had been the approach of the Board, it 

would have made more explicit where the normative and explanatory fault-lines lie and 

perhaps cleared the way for different versions of pluralism to confront each other without 

the taint of the charge of chauvinism.  

 

Nonetheless, the Board’s critique of Pham offers a good opportunity to explore the detail of 

a foundational frame as it meets divergent ideas of the legal principles applicable to the 

boundaries of the Member State polity, whether Rottmann applies in all cases of 

denationalisation or if it is more selective about which cases fall within the ambit of Union 

law.  

 

IV. The Jurisdictional Frame: Searching for a Constitutional Fit 
 

For the purposes of this section, the jurisdictional frame should be understood as relating to 

the question of who (that is, which authority) has the competence to rule on the ultimate 

boundaries of jurisdiction. This question is usually referred to as one of Kompetenz-

Kompetenz or the “institutional discourse” of constitutional pluralism and is particularly 

salient in a constitutional order like the EU with non-hierarchically related claims of ultimate 

authority.74 Most attention has also focused on competence as defined by substantive subject 

matters (‘the internal market’, etc.) rather than the scope of personal or territorial 

jurisdiction. Once you accept that identifying who has the power to determine the spatial and 

personal extent of the constitution, in terms of territory and nationals, is an exercise in 

Kompetenz-Kompetenz,75 the relevance of the discourse to the denationalisation of suspected 

jihadists becomes clearer. It is also useful to adopt the distinction between legislative and 

judicial Kompetenz-Kompetenz, marking the difference between the power of a legislative 

authority to set the boundaries on the power of an institution and that of the judiciary to 

interpret those boundaries.  

                                                      
74 K. Jaklic, op.cit. n 14, p.45. 
75 For this debate see: R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European 
Law (OUP, 2009), p.35. 
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There is a further important distinction here: who has the authority to decide and who has 

the final authority to decide, if both jurisdictions claim authority to decide.76  In the case of 

Pham, while neither authority is claimed, the UKSC discusses both the possibility of reviewing 

the correctness of Rottmann, and the possibility of making a final determination, since in 

reviewing a judgment of the CJEU, the UKSC would be, by definition, carrying out a review in 

a field where both courts claim “ordinary” authority to decide. 

 

While jurisdictional frame is concerned with who has the authority to decide, it does not seek 

to locate the answer in either the CJEU or the Member States’ highest courts, but to “redirect” 

the questions.77 As Kumm sees it, this fundamental task of redirection is informed by three 

values: principles of the “the rule of law”78, “democratic legitimacy”79 and “Constitutional 

Fit”80. These values or principles provide the normative backdrop for determining both who 

has authority to decide and who has final authority. Since Kumm operationalizes these values 

in a particular way, it is worth tracing how he redirects the question before proceeding to an 

assessment of whether the UKSC carries out the kind of analysis he lays out. 

 

The principle of the rule of law, firstly, compels Member State courts to submit to a general 

presumption that only the CJEU has the authority to decide.81 This general presumption is, 

however, rebutted when the principle of democratic legitimacy is violated in a manner that 

judicial supervision at the Union level does not provide sufficient guarantees that 

fundamental principles of the constitution are protected.82 Such fundamental principles can 

equate to fundamental rights, but also to “the integrity of the practice of political self-

determination” on a national level”83 if the Union intrudes on “subject matters for which 

                                                      
76 M. Kumm, “The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in Europe before and 
after the Constitutional Treaty” (2005) European Law Journal 262,266-267. 
77 M. Kumm, “Who is the Final Arbiter of Constitutionality in Europe? Three Conceptions of the Relationship 
between the German Federal Constitutional Court and the European Court of Justice” (1999) 36 Common 
Market Law Review 351, 384. 
78 M. Kumm, ibid, 375. 
79 M. Kumm, ibid, 376. 
80 M. Kumm, ibid, 375. 
81 M. Kumm, ibid, 378. 
82 M. Kumm, ibid. 
83 M. Kumm, ibid, at 378. 
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there is no reasonable jurisdictional base”.84 In such circumstances, it is for the Member State 

court to determine, in the light of the principles of the rule of law and democratic legitimacy, 

whether the Union level offers sufficient guarantees to correct the apparent violation of 

jurisdictional boundaries. 

 

The question of final authority, by contrast, redirects the “who” question through a 

jurisdictional frame in different ways. There are two elements to satisfy: the violation of 

jurisdictional boundaries must be held to be both a violation of Union law and of Member 

State constitutional principle.85 The consideration of the first element, like under the 

authority to decide, starts from a presumption in favour of the CJEU, expressed by the 

requirement to let the European Court rule on the question first. Equally, the presumption is 

overturned if the violation is “manifest and grave”86 and the review the Member State court 

proposes to undertake is comparable to the practice of other Member State courts. The latter 

test equates to a degree of “universalizability” 87 in the proposed course the Member State 

Constitutional Court wishes to take, asking, in essence, “is this the kind of review my peers 

would undertake in the European legal community?” 

 

The second element, relating to the violation of Member State constitutional principle, 

requires that the violation of jurisdictional limits by the CJEU, be so severe as to equally violate 

national constitutional limits. Furthermore, this test incorporates deeper considerations of 

“constitutional fit” by stipulating that such a violation must be disproportionate to the “self-

understanding” of the Member State as part of a European legal community.88  

 

Applying this discourse helps to bring out the important features of the Pham judgment. As 

such, a literal reading of the Treaties (particularly Article 9 TEU and Article 20 TFEU) seems to 

make it quite apparent that it is for the Member States to determine who is and is not one of 

their nationals and therefore who is and is not a Union citizen. In this respect, I would argue 

that, on its face, the Member States enjoy a kind of legislative Kompetenz-Kompetenz; each 

                                                      
84 M. Kumm, ibid, at 379. 
85 M. Kumm, ibid, at 381-382. 
86 M. Kumm, ibid. 
87 M. Kumm, ibid. 
88 M. Kumm, ibid, at 383. 
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Member State has the legislative competence to determine the personal jurisdiction of the 

Member State and Union legal system. The Union as such has no competence to grant Union 

citizenship (or Member State nationality). As noted above, identifying the site of legislative 

competence89 does not, however, exhaust the discussion of “the limits”, since the 

interpretative of authority of judicial bodies (that is, judicial Kompetenz-Kompetenz) 

determines the final shape of law and constitution-making power.90 The Pham case, and the 

broader power of Member States to denationalise suspected jihadists, should also be 

recognised as grappling with the same issue of which court has the interpretive authority to 

rule on the extent of the power of Member State governments to make deprivation of 

nationality orders. 

 

Turning, in this regard, to the redirections which Kumm has set out, it is clear to see that the 

UKSC affirms the initial presumption in favour of the CJEU’s authority to decide. Lord Mance, 

in particular, maintains the “strong presumption that Parliament intends legislation enacted 

to implement this country’s European Treaty obligations to be read consistently with those 

obligations”91. Albeit on the domestic grounds of the intention of Parliament, this strong 

presumption reflects a commitment similar to Kumm’s principle of the rule of law. The UKSC, 

however, also notes the possibility that it might not always be possible to square the 

reasoning of the Court of Justice, which the UKSC is bound to follow under the UK’s European 

Treaty obligations, with Parliament’s intention as expressive of something like the principle 

of democratic legitimacy.92 In such circumstances, the UKSC notes that Parliament’s intention 

and “jurisdictional limits…over fundamental features of the British constitution”93 might 

enjoy primacy over the interpretation offered by the Court of Justice. In this connection, the 

UKSC seems to suggest, following Lord Justice Laws in G1, that the power to set “the 

conditions on which national citizenship is conferred, withheld or revoked” might indeed be 

fundamental features of the British constitution that would grant the UKSC itself the authority 

to decide. Since the UKSC held that it was not necessary to answer the question of scope to 

                                                      
89 “Legislative” is understood broadly as law-making, whether by the executive or the legislature. 
90 For a discussion of the link between judicial and legislative Kompetenz-Kompetenz see: Section IV.C of 
Chapter 2. 
91 Pham, paragraph 77, per Lord Mance. 
92 Pham, ibid. “it is not axiomatic that consistency is either always achievable or what Parliament intended or 
did achieve.”  
93 Pham, paragraph 82, per Lord Mance. 
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dispose of the case, it did not consider whether the Union level offered sufficient guarantees 

to correct the expansion of jurisdiction into the field of nationality. The existence of sufficient 

guarantees is deferred to be considered by the CJEU when the UKSC refers a sufficiently 

mature future case. Nonetheless, in partial form, we see the UKSC carrying out the kind of 

exercise Kumm envisages in balancing the principles of the rule of law with principle of 

democratic legitimacy as the integrity of the practice of political self-determination through 

an autonomous nationality law. 

 

In a similar way, we see the question of final authority to decide addressed only partially, 

through the effort to avoid any jurisdictional conflict at this stage. Accordingly, when it comes 

to the principle of “constitutional fit”, the UKSC addresses both whether the expansion of 

Union law into the field of nationality law, in a broad reading of the Rottmann judgment, is a 

breach of Union law and whether it violates British constitutional law. In doing so, in the 

consideration of the violation of Union law, we see the outlines of a “manifest and grave” test 

and, to a lesser extent, the test of “universalizability”. In particular, Lord Mance notes that 

any case where the need to depart from the CJEU’s interpretation will be a “very rare case 

indeed” (therefore requiring a low standard of scrutiny) and that a the “recipe” for avoiding 

such conflict is an obligation of “mutual respect” and “caution” incumbent on “all 

concerned”94. Furthermore, the UKSC recognises the obligation to refer the question to the 

CJEU before it rules on the matter.95 In noting the duty is on “all concerned” and further 

emphasizing the role of the Bundesverfassungsgericht in elaborating a “spirit of 

cooperation”96, the UKSC is demonstrating awareness that it is not alone but “part of a 

community of interpreters”97, encompassing other highest Member State courts, and that its 

potential review of the Rottmann judgment requires to be undertaken in the tradition of 

judicial review followed by judiciaries throughout the Union. 

 

In making reference to the HS298 judgment protecting “fundamental features” of the UK 

constitution, the UKSC clearly stipulates the violation of domestic constitutional law as the 

                                                      
94 Pham, paragraph 91, per Lord Mance. 
95 Pham, paragraph 41, per Lord Carnwarth; paragraph 92, per Lord Mance. 
96 Pham, ibid. 
97 M. Kumm, op.cit.n 77, at 381. 
98 R (HS2 Action Alliance Ltd) v. Secretary of State for Transport [2014] UKSC 3, paragraphs 207-208. 
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second test to satisfy in deciding final authority. The UKSC, does not proceed further with the 

analysis to the extent of considering whether such a violation is disproportionate considering 

the “self-understanding” of Union and the “self-understanding” of the United Kingdom as 

member of the European legal community. There are only hints at such an approach in Lord 

Mance’s allusion to the Bundesverfassungsgericht’s “spirit of cooperation”, noted above, but 

no in depth consideration of whether ruling the CJEU’s approach incorrect would represent 

the best “constitutional fit” in the round. Accordingly, the analysis of whether the UKSC 

should constitute the final authority is once again partial, since the substantive questions of 

scope and proportionality are deferred.  

 

Overall, the UKSC in Pham can be seen to be preparing itself to approach the jurisdictional 

frame, both in terms of “ordinary” authority and final authority, in considering under which 

circumstances the presumption in favour of following the CJEU might be rebutted. While 

taking on board many of the values to which Kumm alludes and recognising itself as part of a 

broader community of interpreters, the UKSC stops short of considering whether the 

extending the scope of Union law to a case like Pham is a sufficiently disproportionate 

jurisdictional violation looking at the UK’s “self-understanding” in the round. 

 

While the fact of trespassing on a prerogative that is integral to the identity of the nation-

state indicates a conflict of claims of constitutional authority, this is seen to take two distinct 

forms in Pham which indicate different instances of systems and institutional pluralism. That 

both can be seen to exist speaks to the profound ambiguities of this aspect of defining the 

Member State polity and totemic qualities that the power to draw the line between national 

and non-national takes on. Halberstam sets out his distinction between systems and 

jurisdictional pluralism in the following terms: while systems pluralism involves a conflict of 

final legal authority between two or more overlapping systems, institutional pluralism relates 

to competing claims to interpretative authority within a single system99. Both kinds of 

Halberstam’s pluralism emerge in Pham in the following ways. To start with, an example of 

systems pluralism is in evidence where the Supreme Court holds that rule of recognition 

                                                      
99 D. Halberstam, “Systems Pluralism and Institutional Pluralism in Constitutional Law: National, Supranational 
and Global Governance” University of Michigan Law School, Public Law and Legal Theory Working Paper Series, 
No. 229, November 2011. 
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under UK law is found to be located in the European Communities Act 1972, as the national 

act of incorporation, and, furthermore, that such a rule does not extend to acknowledging 

that nationality law is within the scope of Union law. By contrast, there is a suggestion of 

institutional pluralism where the Court of Appeal and Supreme Court simply suggest that the 

Rottmann judgment represents an implausible reading of Union law. While institutional 

pluralism principally takes the form of questioning whether the Rottmann case was properly 

decided, it also emerges in the unusual interpretation that the Supreme Court lends to 

Rottmann by suggesting that the condition of the cross-border element, alluded to by 

Advocate General Maduro100, actually played a decisive role in the Court’s judgment.101 

 

The approach chosen by the Court facilitated the accommodation of both a systems and an 

institutional pluralism since it decided that the Union law aspects, including in particular with 

regard to standard of review under Union law general principle as opposed to under the 

domestic Human Rights Act 1998, were not of importance to the disposal of the case. The 

Court therefore only ruled obiter on the question of the scope of Union law and no 

preliminary reference was made. Apart from considering that Rottmann was irrelevant to the 

disposition of the case, the Court also signalled that consideration of the power to lay down 

conditions on the grant and withdrawal of citizenship required a greater maturity before 

dialogue with the Court of Justice was commenced.  

 

V.  The Structural Frame: The Scope of Rottmann 
 
What is at issue in the structural frame is the method of how to divide tasks and prerogatives 

between the Union and the Member States when it comes to the grant and withdrawal of 

nationality and the definition of the Member State polity. The relationship between Member 

State nationality and Union citizenship has been progressively clarified by successive 

amending treaties so as to be now characterised by “additionality”.  Article 8 and 8(d) of the 

                                                      
100 Opinion of Advocate General Maduro, Rottmann, paragraph 13: “The fact nevertheless remains that the 
exercise by Mr Rottmann of his right, as a citizen of the Union, to move and reside in another Member State 
had an impact on the change in his civil status: it was because he transferred his residence to Germany that he 
had been able to satisfy the conditions for acquiring German nationality, namely, lawful habitual residence 
within that country’s territory. The existence of such a link is sufficient for acceptance of a link with 
Community law”. 
101 Pham, paragraph 47, per Lord Carnwarth. 
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EC Treaty at Maastricht did not offer a textual clarification to accompany the definition of 

Union citizens as every national of a Member State. At Amsterdam, the citizenship provisions 

were amended to state that Union citizenship is to “complement and not replace national 

citizenship” and, further, with Lisbon in the present Article 9 TEU and Article 20(1) TFEU, 

Union citizenship is affirmed to be “additional” rather than complementary. This relationship 

and the emphasis on the “non-replacement” is the closest the Treaties come to the explicit 

statement that the European Union does not eclipse the statehood of the Member States.102 

In this section, we will examine three methods, each of which proposes to give the best 

expression to "additionality", in a structural frame constructed around the interpretation of 

Rottmann. In Section V.A we first explore two proposal that are argued to assume the 

characteristics of a dual federalist approach. Section V.B examines the limits on the 

predominant cooperative federalist approach in the jurisprudence of the Court of Justice. 

Finally, Section V.C examines an alternative "fact of membership" approach. 

 

A.  Dual Federalist Approach: Cutting the Gordian Knot? 
 
The first approach to be examined in this structural frame is dual federalist. The hallmark of 

this approach is emphasis on the principle of conferral and the identification of separate 

spheres in which the Member State and the Union are each supreme.103 In this connection, 

the United Kingdom Supreme Court in Pham104 invoked such an approach in holding that it 

was "very arguable" that Rottmann was wrongly decided because the Union has not been 

attributed the competence to regulate the conditions under which the national citizenship is 

acquired, withheld or revoked, pursuant to the principle of conferral in Article 5(2) TEU. 

Indeed, Article 9 TEU and Article 20(1) of the TFEU suggest that the Member States have 

                                                      
102 The analysis of the Bundesverfassungsgericht in the Lissabon-Urteil placed particular emphasis on this 
additionality in finding that the European Union under the Lisbon Treaty did not have a Staatsvolk, or a state 
citizenship, which along with Staatsgebiet (state territory) and Staatsgewalt (state government) make up the 
Drei-Elemente-Lehre of Jellinek’s essential characteristics of statehood. It is on this basis that the 
Bundesverfassungsgericht held that the Lisbon Treaty was not a threat to the statehood of Germany. See, in 
this regard: BVerfGE 123, 267, NJW 2009, 2267. 
103 R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (Oxford: Oxford 
University Press, 2009), pp.3-4. 
104 Pham, paragraphs 83, 84 and 85 per Mance LJ. This position is summed up by Adams in the following terms: 
" if A depends upon B then A can have no role in establishing the veracity of B – and it is unfortunate that the 
European Court of Justice appears to have suggested otherwise on several occasions." T. Adams, "Stumbling 
Towards the Constitution" (2016) 75(1) Cambridge Law Journal 1, 2. 
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reserve powers in this field and operate as “gatekeepers” of Union citizenship.105 Dual 

federalism, however, is distinguished in regarding this non-conferral of competence as having 

the last word on the scope of Union; that is, it understands retained powers as wholly ousting 

Union law. It is very unusual to see such a reference, like that of Lord Mance, to the principle 

of conferral in contemporary jurisprudence on Union citizenship. This is why determining the 

scope of Union citizenship as a function of Article 5 TEU, as Opinion of Advocate General Bot 

did in the Hungary v. Slovakia106case, looks so eccentric and why it is unsurprising that the 

Court of Justice rejected this approach, electing instead to maintain the capacious conception 

of the scope of Union citizenship subject to customary international law.107  Nonetheless, 

while it is unusual to observe a straight-forward insistence on the dual federalist conception 

of nationality law as an impermeable, exclusive domain of the Member States, the method 

finds more nuanced equivalents in proposals to strengthen the autonomy and reach of Union 

citizenship.  

 

One such example of a proposal that has dual federalist characteristics is Kostakopoulou’s 

“relative autonomy”108 of Union citizenship in contemplating the “decoupling” 109 of the 

status from Member State nationality in the circumstances of the statelessness, appearing as 

they did in Rottmann. Beyond the obvious objections which emerge from the text of Article 

20(1) TFEU and Declaration No.2, which both ostensibly frame the “additionality” of Union 

citizenship as a necessary and inextricable connection with Member State nationality, a 

number of structural obstacles arise. Firstly, the Union is not bound as a question of 

international law to prevent statelessness.110 Nor, for that matter, does Union law require 

                                                      
105 L. Azoulai, “The ‘Retained Powers’ Formula in the Case Law of the European Court of Justice: EU law as total 
law?” (2011) 4(2) European Journal of Legal Studies 192, 200. 
106 Opinion of Advocate General Bot in Case C-364/10, Hungary v. Slovakia ECLI:EU:C:2012:630, paragraph 50: 
"As stated in Article 5(2) TEU, ‘[u]nder the principle of conferral, the Union shall act only within the limits of 
the competences conferred upon it by the Member States in the Treaties to attain the objectives set out 
therein. Competences not conferred upon the Union in the Treaties remain with the Member States’. The 
Treaties being silent on the question of access for Heads of State to the territory of Member States, I conclude 
that this is a competence reserved for the Member States". 
107 Case C-364/10, Hungary v. Slovakia, ECLI:EU:C:2012:630, paragraph 41 and 42. 
108 See D. Kostakopoulou, “The European Court of Justice, Member State Autonomy and European Union 
Citizenship” in H.-W. Micklitz &B. De Witte (eds.) The European Court of Justice and the Autonomy of the 
Member States (Intersentia, 2012), p.175. 
109 J. Weiler, “To be a European Citizen: Eros and Civilisation” in J.Weiler (ed.) The Constitution of Europe: Do 
the New Clothes have an Emperor? (Cambridge University Press, 1999), p.327. 
110 For scepticism about the duty to prevent statelessness as a rule of customary international law see: P.Weis, 
Nationality and Statelessness in International Law (Alphen aan den Rijn: Sijthoff & Noordhoff, 1979), p 54. 
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anything other than good faith facilitation of Member State obligations, in particular under 

the 1961 Convention and the ECN. Secondly, there is nothing to suggest that the prevention 

of statelessness is a special imperative in Union law and, following Kostakopoulou’s analysis, 

there appears to be no obvious limitations on the decoupling of Union citizenship, which aims 

at enshrining its fundamental status and the effet utile of Union law.111 Thirdly, moreover, the 

relative autonomy analysis encounter two other limitations. The first lies in the 

characterisation of Union citizenship as a transnational status of “social integration”112. 

Pursuant to this view, the central ethic of Union citizenship is the double right both to become 

an integrated part of the host society, whose core values are ensured respect, while 

simultaneously preserving connections with one’s home Member State and membership of 

its society.113 Where the identity of the home society is not ensured respect, since it is non-

existent or a non-member State, much of this rationale for Union citizenship is undermined. 

A more basic objection, however, stems from the McCarthy and Dereci judgments. In defining 

the deprivation of enjoyment of the substance of Union citizenship so as to signify that de 

facto compulsion of a Union citizen to leave the “territory of the Union” the court had an 

important reliance upon the international rule that Member State nationals have “under a 

principle of international law, an unconditional right of residence” in their State of 

nationality.114 The clarification in Dereci that compulsion to leave the territory of the Union 

must mean for the Union citizen the de facto obligation “not only the territory of the Member 

State of which he is a national but also the territory of the Union as a whole”115 confirms this 

reliance on Member State nationality, since it contemplates the grant of a residence permit 

to a third country family members in the home Member State, beyond the field of application 

of subordinate legislation, in order to secure the prospective exercise of free movement 

rights. Were the individuals to retain Union citizenship, without Member State nationality 

they would have no unconditional right to reside in any Member State of the Union. This is 

equally true of a stateless person retaining Union citizenship, since the 1954 Convention, 

                                                      
111 D. Kostakopoulou, op.cit.n. 108, p.200. 
112 L. Azoulai, “La citoyenneté européenne, un statut d’intégration sociale” in Chemins d’Europe : Mélanges en 
l’honneur de Jean Paul Jacqué (Paris: Dalloz, 2010) p.1. 
113 A. Iliopoulou Penot, “The Transnational Character of Union Citizenship” in M. Dougan, N. Nic Shuibhne & E. 
Spaventa (eds.) Empowerment and Disempowerment of the European Citizen (Oxford: Hart Publishing, 2012), 
p.26. 
114 Case C-434/09, McCarthy, paragraph 50. 
115 Case C-256/11, Dereci, paragraph 66. 
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although conscribed by the principle of non-refoulement, does not grant an unconditional 

right to residence116. The consequence of this approach would therefore be to oblige such 

Union citizens to satisfy the requirements stipulated in Directive 2004/38/EC117 in order to 

enjoy the “substance of the enjoyment of Union citizenship rights” that is to reside in the 

“territory of the Union”. Such an approach would equate Article 20(2) with Article 21 TFEU, 

eliding a distinction which the Court increasingly stresses. More specifically, in requiring the 

exercise of free movement rights, such an approach would convert the Ruiz Zambrano dictum 

from prospective to a retrospective principle. In the final analysis, therefore, the enjoyment 

of the substance of Union citizenship, as presently defined, requires Member State nationality 

and to sever the two statuses would be to undermine an essential element of the 

establishment of Union citizenship provided for in Article 20 TFEU. 

 

So far we have rejected Kostakopoulou’s theorisation of the “autonomy” of Union citizenship, 

and of  the Member State nationality as merely a sufficient, but not a necessary condition, for 

the preservation of Union citizenship.118 Her approach to decoupling Union citizenship on the 

basis of the autonomy of Union law should be seen as a dual federalist approach to citizenship 

in so far as it posits a compound citizenship of two statuses in respect of which the Union and 

the Member States has final, exclusive authority within its own domain. We now turn to 

consider the converse of Kostapolou's theorisation, which nonetheless presents the Union 

and the Member State as parallel sovereigns: the submission that the content of Member 

State citizenship is a matter only for the Member State. Against that proposition, it will be 

argued that Member State nationality is required to have a certain minimum content as a 

matter of Union law.119  

 

                                                      
116 See Article 10 of 1954 Convention relating to the Status of Stateless Persons, UNTS, No. 5158, Vol. 360, p. 

117. 
117 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States 
[2004] OJ L 158/77 
118 D. Kostakopoulou, op.cit. n. 108. 
119 This is, strictly speaking, a distinct question from that of the so-called “decoupling” of Union citizenship and 
Member State nationality, proposed by Dora Kostakopoulou. Although both concern the difficulties linked to 
absence of the right to enter and the right not to be expelled, this question of substantive rights of Member 
State nationalities arises where the no such “decoupling” has taken place, but the structure of Member State 
nationality prevents prospective rights of Union citizenship from being exercised. 
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In this regard, public international law recognises a number of rights which attach to 

citizenship, principal among them being the right to enter and the right not to be expelled 

from the State of which one is a national. The two equate to a right to reside in one’s State of 

nationality on an unconditional basis. These rights find expression particularly in Article 3, 

Protocol 4 of the ECHR120 and have been acknowledged by the CJEU in a number of cases to 

constitute a principle of international law.121 The temporary exclusion orders provided for by 

the Counter-Terrorism and Security Act 2015 empowers the government authority to deny 

any individual with the right of abode, potentially including any citizen, of the right to enter 

the United Kingdom where the Secretary of State considers it necessary to protect the public 

in the United Kingdom from any individual. It is in this context that the question of whether 

the right to enter or reside in the Member State of which an individual is a national enter 

within the scope of Union law now arises. The case represents an important potential 

application of the Ruiz Zambrano principle prohibiting Member State laws that have the effect 

of depriving an individual of “the genuine enjoyment of the substance of the rights associated 

with her status as a Union citizen”. In McCarthy, the Ruiz Zambrano principle was interpreted 

as being of relevance where a national measure has the effect of obliging a Union citizen “to 

leave the territory of the European Union”. In that case the CJEU has reliance on the 

international law principle that nationals have an unconditional right to enter and remain in 

their state of nationality.122 The case did not implicate the right to move and reside in another 

Member State of the European Union, under Article 21 TFEU, since Mrs. McCarthy, besides 

being an Irish national, was a British national seeking to rely on her status as a Union citizen 

in order to challenge a measure of her home Member State, the United Kingdom. The Court 

premises its test for the deprivation of the genuine enjoyment of the substance of Union 

                                                      
120 Article 3, Protocol 4 to the ECHR reads: “Prohibition of expulsion of nationals 1. No one shall be expelled, by 
means either of an individual or of a collective measure, from the territory of the State of which he is a 
national. 2. No one shall be deprived of the right to enter the territory of the State of which he is a national.”  
121 Case 41/74, Yvonne Van Duyn v. Home Office ECLI:EU:C:1974:133, paragraph 22; Case C‑257/99, Barkoci 
and Malik ECLI:EU:C:2001:491, paragraph 81. 
122 Case C-434/09, Shirley McCarthy v Secretary of State for the Home Department ECLI:EU:C:2011:277, 
paragraph 23: “Likewise, the Court has also held that a principle of international law, reaffirmed in Article 3 of 
Protocol No 4 to the European Convention for the Protection of Human Rights and Fundamental Freedoms, 
signed in Rome on 4 November 1950, that European Union law cannot be assumed to disregard in the context 
of relations between Member States, precludes a Member State from refusing its own nationals the right to 
enter its territory and remain there for any reason; that principle also precludes that Member State from 
expelling its own nationals from its territory or refusing their right to reside in that territory or making such 
right conditional”. 
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citizenship on the principle that the Mrs. McCarthy, as a static Union citizen who had not 

exercised her free movement rights, would not otherwise be obliged to leave the territory of 

the European Union because she enjoyed an unconditional right to remain in the United 

Kingdom. The possibility of the future exercise of the rights of free movement was therefore 

predicated here on the right to remain in the United Kingdom. This predicate should not be 

seen as the mere application of a principle of public international law, as either as a general 

principle or rule of customary international law, but actually forming part of an autonomous 

Union law conception of the substance of Union citizenship. Such a conclusion is made even 

clearer by the Alokpa and Moudoulou123 case in which the Togolese parent of a French 

national unsuccessfully sought to rely upon the Ruiz Zambrano principle to affirm a right of 

residence in Luxembourg, another Member State. The Court relied on the right of the minor 

French nationals to reside in France to suggest that the denial of the right of residence in 

Luxembourg would not have the effect of requiring those nationals to leave the Union.124 It 

was argued in Pham that reference should be had to a common understanding of the meaning 

of statelessness by reference to the 1954 Convention. It particular, it was submitted that de 

facto statelessness is recognised as a category by the Union legal order.125 While these 

submissions concerned de facto statelessness resulting from the ineffectiveness of a de jure 

third country nationality, the definition might hold equally for a Member State nationality in 

terms of establishing the rights that make up its minimum content. 

 

This structural question is not merely hypothetical, but would seem to be arising as a 

contemporary issue. One example is Section 2 of the Counter-Terrorism and Security Act 

2015, creating “temporary exclusion orders” which forbid British nationals from entering the 

United Kingdom.126 Indeed, Section 10(1) of the same Act makes it a criminal offence for a 

                                                      
123 Case C-86/12, Adzo Domenyo Alokpa and Others v Ministre du Travail, de l’Emploi et de l’Immigration 
ECLI:EU:C:2013:645. 
124 Alokpa and Moudoulou, ibid, paragraphs 34 and 35. 
125 Pham , paragraph 20.  
126 Section 2, Counter-Terrorism and Security Act 2015, c.15: “(1) A “temporary exclusion order” is an order 
which requires an individual not to return to the United Kingdom unless— (a) the return is in accordance with 
a permit to return issued by the Secretary of State before the individual began the return, or (b) the return is 
the result of the individual’s deportation to the United Kingdom. (2) The Secretary of State may impose a 
temporary exclusion order on an individual if conditions A to E are met. (3) Condition A is that the Secretary of 
State reasonably suspects that the individual is, or has been, involved in terrorism-related activity outside the 
United Kingdom. (4) Condition B is that the Secretary of State reasonably considers that it is necessary, for 
purposes connected with protecting members of the public in the United Kingdom from a risk of terrorism, for 
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British national to enter the United Kingdom, while covered by a temporary exclusion order. 

Such a national law looks likely to create a de jure ineffective nationality that would deprive 

the individuals in question of genuine enjoyment of the substance of Union citizenship in the 

terms defined by Dereci, McCarthy and Alokpa. 

 

The regime that orders under Section 2 of 2015 Act creates, in so far as extends to British 

citizens, clearly deprives temporarily excluded individuals of the right to enter the state of 

which they are nationals, pursuant to Article 3(2) of Protocol 4 to the ECHR. But this is a 

different violation to the case that exclusion orders are a violation of the substance of Union 

citizenship. As regards that former possibility, to date, only the Victor-Emmanuel of Savoy v. 

Italy127 case has concerned a potential violation of the right to enter the state of which one is 

a national. The application was made by a descendent of Umberto II of Italy, an Italian 

national, who pursuant to the transitional provisions of the Republican Constitution of 1947 

was forbidden to enter or reside in Italy128. The Court of Human Rights did not have occasion 

to consider whether there had been a violation since Italy had since amended its constitution 

to permit Victor Emmanuel of Savoy and all such descendents to enter and reside on its 

territory129. The Court did however find that there was no longer any violation of Article 3 of 

Protocol 4, which serves as an acknowledgement that the constitutional provisions previously 

in force did indeed violate the right to enter. Court did not have occasion to discuss whether 

the temporary character of a suspension of the right to enter might make it permissible, but 

it may be assumed that an exclusionary order such as one enacted under Section 2 of the 

Counter-Terrorism and Security Act 2015 would indeed violate Article 3(2) of Protocol 4 in 

addition, it has been argued, to the substance of Union citizenship.  

                                                      
a temporary exclusion order to be imposed on the individual. (5) Condition C is that the Secretary of State 
reasonably considers that the individual is outside the United Kingdom. (6) Condition D is that the individual 
has the right of abode in the United Kingdom. (7) Condition E is that— (a) the court gives the Secretary of State 
permission under section 3, or(b) the Secretary of State reasonably considers that the urgency of the case 
requires a temporary exclusion order to be imposed without obtaining such permission. (8) During the period 
that a temporary exclusion order is in force, the Secretary of State must keep under review whether condition 
B is met.”  
127 Application No. 53360/99, Victor-Emmanuel of Savoy v. Italy  
128 Constituzione della Repubblica Italiana, Commi primo e secondo della XIII disposizione transitoria e finale, 
GU Serie Generale n.298 del 27-12-1947: “I membri e i discendenti di Casa Savoia non sono elettori e non 
possono ricoprire uffici pubblici nè cariche elettive. Agli ex re di Casa Savoia, alle loro consorti e ai loro 
discendenti maschi sono vietati l'ingresso e il soggiorno nel territorio nazionale”. 
129 Legge Constituzionale, Ottobre 2002, n. 1 Cessazione degli effetti dei commi primo e secondo della XIII 
disposizione transitoria e finale della Constituzione, GU n.252 del 26-10-2002.  
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B.  Cooperative Federalist Approach: Defining Deprivation and the Yardstick 
 
In this subsection we will explore another characterisation of the division between Union and 

Member State prerogatives in the field of the deprivation of nationality: it will be suggested 

that this amounts to a cooperative federalist approach in so far as it proposes the withdrawal 

of Member State nationality as a shared and functionally divided status. This exploration will 

be divided into two parts: (i) understanding why the withdrawal of Member State nationality 

falls within the scope of Union law and (ii) which principles apply once it does.  

 

The section will be organised around Koen Lenaerts' understanding of these two elements. 

Firstly, he has argued that withdrawal of citizenship falls within the scope of Union law 

because it constitutes a "deprivation effect" analogous to that in Ruiz Zambrano, but distinct 

from the "impeding effect" in Garcia Avello.130  Secondly, it has been argued that 

proportionality is the only principle that applies once it has been ascertained that a 

deprivation effect will follow. It is argued that this latter restriction of the Union law principles 

that apply to withdrawal of Member State nationality nonetheless leaves scope for the 

application of secondary legislation and other general principles qua facets of proportionality. 

 

1. Withdrawal as a Deprivation Effect 
 
The first question identified above is connected with the legal rationale for the deprivation of 

Member State nationality falling within the scope of Union law at all.  It must be said the 

Court's reasoning on this point is not a model of lucidity in Rottmann. Indeed, the Court simply 

makes reference to the bald statement in Article 20(2) TFEU to the effect that the Union 

citizenship “shall enjoy the rights and be subject to the duties provided for in the Treaties” 

and that since this “enjoyment of rights” is a provision provided for by the Treaties131. What 

is of note is that the Court, in contrast to the Advocate General132 does not establish the 

relevance of Union law by reference to the previous exercise of the cross border rights to 

                                                      
130 K. Lenaerts, op.cit. n 8, 8; Case C-148/02, Garcia Avello ECLI:EU:C:2003:539. 
131 Case C-135/08, Rottmann, op. cit n.7, paragraph 44. 
132 Opinion of Advocate General Maduro in Case C-135/08, Rottmann, paragraph 11. 
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move and reside, but by referring to the “prospective effect”133 or consequences upon the 

enjoyment of Union citizens rights. This should be seen in the context of the Court’s reference 

to Union citizenship as a “fundamental status” 134 and its conclusion that Article 20(2) TFEU, 

providing simply that Union citizens “shall enjoy the rights…”, has more than preambular 

significance, but announces an imperative which enters within the scope ratione materiae of 

Union law. Since the “consequences” are, as observed by O’Leary, prospective the interest 

which the Court seeks to protect where the withdrawal of nationality is concerned is not to 

be calculated with respect to the immediate, material effect of the loss of rights, but the 

consequence of the loss as a “principle”135 meaning  the potential exercise of rights for which 

Union citizenship is an essential precondition. In this respect, the statelessness in Rottmann 

was treated as an incidental consequence of the deprivation of Union citizenship rights. In 

effect, the Ruiz Zambrano136, McCarthy137 and Dereci138 jurisprudence has reaffirmed this 

analysis of the scope of Rottmann in seeking to prevent the deprivation of the genuine 

enjoyment of the substance of Union citizenship. Tryfonidou provides a penetrating synthesis 

of this jurisprudence in contending that Rottmann seeks to defend the de jure enjoyment of 

the substance of Union citizenship rights, while Zambrano reflects the accompanying effort 

to ensure its de facto enjoyment.139 The Ymeraga140 case confirms the focus of the case law 

on the enjoyment of Union citizenship rights within Article 20 TFEU by confirming that the 

question of the deprivation of the genuine enjoyment of the substance of such rights is, 

contrary to the proposals of some141, without reference to the question of the violation of the 

human rights of the citizen.  

 

                                                      
133 S. O’Leary, “The Past, Present and Future of the Purely Internal Rule in EU Law” in E. Spaventa, M. Dougan 
& N. Nic Shuibhne (eds.) Empowerment and Disempowerment of the European Citizen (Oxford: Hart Publishing, 
2012) p.55. 
134 Case C-135/08, Rottmann, op. cit. n. 7, , paragraph 43; See generally: Case C-184/99 Grzelczyk, 
ECLI:EU:C:2001:458, paragraph 31; Case C-413/99, Baumbast and R, ECLI:EU:C:2002:493, paragraph 82. 
135 Case C-212/06, Government of the French Community and Walloon Government v. Flemish Government 
ECLI:EU:C:2008:178, paragraph 39. 
136 Case C-34/09, Ruiz Zambrano ECLI:EU:C:2011:124. 
137 Case C-256/11, Dereci [2011] ECLI:EU:C:2011:734. 
138 Case C-434/09, McCarthyECLI:EU:C:2011:277. 
139 A. Tryfonidou, “Redefining the Outer Boundaries of EU Law: The Zambrano, McCarthy and Dereci trilogy”, 
(2012) 18 European Public Law 493-526 
140 Case C-87/12, Ymeraga v. Ministre du Travail, de l’Emploi et de l’Immigration, ECLI:EU:C:2013:291, 
paragraph 44. 
141 P. Van Elsuwege, “Shifting the Boundaries? European Union Citizenship and the Scope of Application of EU 
Law” (2011) 38(3)  Legal Issues of Economic Integration 263–276. 



193 
 

Like Tryfonidou, Lenaerts has tied the reasoning in Rottmann to that in Ruiz Zambrano by a 

"deprivation effect". This conception therefore ties both lines of case law to a general rule. 

The transversal nature of the test is a consequence of the characterization which the Court of 

Justice gives to Union citizenship: it is autonomous142, derived from an independent source 

of law and rights. More fundamentally, Lenaerts argues that only this "deprivation effect" and 

the idea of a limited substance of Union citizenship is capable of respecting what he calls the 

horizontal and vertical limits on citizenship. This is to say, the jurisdictional test is limited so 

as not to consider the inclusion of the whole panopoly of rights enshrined in the Charter of 

Fundamental Rights, put forward in this connection to prevent a European version of the 

incorporation doctrine, are to be imposed by the obligation to respect the respective 

prerogatives of the EU legislator and the Member States.143 It might however be submitted 

that these cases should not be so tightly linked. After all, the  substantive violation of the 

status of Union citizen encompasses a broader range of Member State actions, such as the 

grant of residence permits to third country national; the converse of this is that deprivation 

is linked to a more narrowly defined range of competences which result in the formal 

deprivation of rights. The problem of creating a European "incorporation doctrine" does not 

really seem to obtain in the case of the de jure withholding or withdrawal of citizenship since 

the EU does not have legislative competence in the field of nationality law, in particular 

Directive 2004/38/EU does not extend to such scenarios, and the Member States cannot 

invoke nationality law as a field of exclusive competence. There would accordingly be no risk 

of intrusion upon the powers of the co-legislators (Lenaerts' horizontal limit) or upon the 

powers of the Member States (Lenaerts' vertical limits) were the Court to consider 

                                                      
142 Opinion of Advocate General Cruz-Villalon in Joined Cases C‑47/08, C-50/08, C-51/08, C-53/08, C-54/08 and 
C-60/08,  Commission v. Belgium [2011] E.C.R. I-4105, paragraph 136: “Since 1992, both the Treaties and the 
case-law of the Court of Justice have helped to create a direct and evolving bond of citizenship between the 
individual and the Union. That relationship is of course established on the basis of the nationality of each 
Member State, which does not mean that such citizenship is superimposed; on the contrary, it is a status 
which is established by virtue of a person’s status as a national but which, once created, evolves and acquires 
rights and duties autonomously, the Member States being unable to adopt legislation to oppose it. That 
autonomy was recently confirmed by the Court in Rottmann, when it stated that Member States cannot 
interfere in the bond between the citizen and the Union by unjustifiably depriving him of State nationality. 
Consequently, a national measure that can cause a citizen ‘to lose the status conferred by Article 17 EC and the 
rights attaching thereto falls, by reason of its natureand its consequences, within the ambit of European Union 
law’” [emphasis added]. 
143 K. Lenaerts, “EU Federalism in 3-D” in E. Cloots et al (eds.) Federalism in the European Union (Hart 
Publishing, 2012), p. 36. 
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fundamental rights, including Article 3 of Protocol 1, in determining whether a situation 

enters within the scope of Union law. 

 

In summary, then it has been argued that the reasoning for the deprivation of Union 

citizenship falling within the scope of Union law is that has, in Lenaert's terms, a "deprivation 

effect" that deprives an individual from, in O'Leary's terms, the prospective exercise of Union 

citizenship rights. It was submitted that the concern to avert an "incorporation doctrine" is 

not substantiated in the case of the withdrawal of Member State nationality.  

 

2.  Proportionality as the Sole Union Law Yardstick 
 
Whatever the trigger for the withdrawal of Member State nationality falling within the scope 

of Union law, there next comes the question of which principles of EU law are to be regarded 

as falling within the ambit of Article 20 TEU. The starting point is the only decided case on the 

issue: the principle of proportionality was applicable in the Rottmann case and, Lenaerts 

argues, it might also have been in the Ruiz Zambrano case were it not for the failure of the 

Belgian Government to offer any justification for its actions.144 It is important to note here 

that the Court in Rottmann applied a so-called double proportionality principle to assess 

“whether the withdrawal decision […] observes the principle of proportionality so far as it 

concerns the consequences it entails for the the situation of the person concerned in the light 

of European Union law” and also “where appropriate, to examination of the proportionality 

of the decision in the light of national law”145. This double proportionality principle146 gives 

both to national constitutional law standards and to those of the Union.  

 

To avert the risk of a European "incorporation doctrine", Lenaerts also presents 

proportionality as the only Union law principle applicable in the case of the deprivation of 

Member State nationality, although the fundamental rights including Article 7 of the Charter 

of Fundamental Rights will also be one of the interests of relevance to the proportionality 

assessment.147 This restriction nonetheless does not consider the consequences of  

                                                      
144Ibid, p. 38. 
145 Case C-135/08, Rottmann, paragraph 55. 
146 L. Azoulai, op.cit. n 112. 
147 K. Lenaerts, op.cit. n 143. 
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proportionality taking on the role of a sort of empty vessel that expresses elements of 

Directive 2004/38/EC and other general principles of Union law. This first such case is evident 

in the Rendón Marin148 case, which was a Ruiz Zambrano-type case, but with the same 

implications for a Rottmann-style pursuant to "deprivation effect" which connects them both. 

The Rendón Marin case concerned a challenge to the refusal of Member State authorities to 

grant a residence permit to the third country national parent of a minor Union citizen resident 

in its country of nationality, because the parent had been previously convicted of criminal 

offences. As such, in the application of proportionality, the Member State was required to 

assess the same tests as those under Article 28(1) of Directive 2004/38/EC, when deciding 

whether to refuse a residence permit for past criminal conduct.149 Directive 2004/38/EC, qua 

expression of proportionality, was therefore applied by analogy to a circumstance that fell 

outside its scope, since the Union citizen in question had not exercised free movement rights.  

Equally, in terms of other procedural principles, the clarification of the scope of the principle 

of effective judicial protection in ZZ150, a case concerning refusal of admission of a Union 

citizen under Article 30(2) of Directive 2004/38/EC, as was argued in Pham151 to be part of the 

principle of proportionality to be applied under Rottmann. Accordingly, where the Member 

State does not, for reasons of national security, disclose the precise grounds for the 

denationalisation decision to the individual, the Member State authority was, it was argued, 

required to divulge the essence of those grounds to the courts adjudicating the lawfulness of 

the deprivation.  Rather than a restriction, the principle of proportionality takes on the role 

of a conduit for the application of a panoply of rights under secondary and primary Union law. 

 

The capaciousness of proportionality is also demonstrated in the elaboration of the Member 

State "public interest". In Rottmann, the Member State concern to deter the fraudulent 

acquisition of naturalisation, as correspondingly acknowledged by Article 8(2) of the 1961 

Convention and Article 7(1) and (3) of the ECN, was expressed as reflecting the “public 

interest” of a Member State in seeking to protect “the special relationship of solidarity and 

good faith between it and its nationals” and “the reciprocity of rights and duties, which form 

                                                      
148 Case C-165/14, Alfredo Rendón Marín v Administración del Estado, ECLI:EU:C:2016:675. 
149 Ibid, paragraphs 64, 65 and 72. 
150 Case C-300/11, ZZ v. Secretary of State for the Home Department, ECLI:EU:C:2013:363, paragraph 65 and 
69. 
151 Pham, paragraph 61 and 69.   
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the bedrock of the bond of nationality.”152 The “intertwining” of Union citizenship and 

Member State nationality preserves the power of Member States to determine who its 

nationals are under its own laws, but in this way of framing the public interest the power is 

transformed as the burden of proof or presumption of legality is, in some sense, reversed. 

The position in Micheletti whereby Member State competence is subject to Union law, in 

some sense, no longer seems to describe the role of Union law in the field of nationality in an 

accurate manner. Rather an alternative account appears to have emerged following which 

the Union law prerogative in ensuring that the rights for which Union citizenship provides are 

enjoyed appears to be the primary rule qualified by the Member State public interest in 

maintaining the integrity of the “bedrock” of its nationality. In essence, while Member State 

competence in the field of nationality is affirmed, it is guaranteed within the Union law 

framing of “public interest”. The Court seems to wish to accommodate both the Micheletti 

dictum, which it reaffirms,153 with the containment of Member State competence in the 

frame of nationality within the “public interest” delineated by Union law. In more concrete 

terms, the problem of the Union law framing of the "public interest" could be presented in 

denationalisation cases. As the European Convention on Nationality and the 1961 Convention 

affirm, nationality may in principle be removed on the grounds of conduct seriously 

prejudicial to the interests of the Member State.154 Under the limitation of applicable general 

principles to proportionality it would therefore nonetheless fall to the Court of Justice to have 

a role in delimiting the meaning of terms such as “seriously prejudicial to the vital interests of 

the United Kingdom” or “crime ou délit constituant une atteinte aux intérêts fondamentaux 

de la Nation”155 as it has in P.I.156 with respect to Article 28 of Directive 2004/38/EC. 

 

It follows from this that restricting the Union law yardstick to that of the general principle of 

proportionality does not eliminate the possibility of the application of other norms and 

principles of Union law by analogy. This blurring of legal forms nonetheless encroaches on the 

prerogatives of the EU legislator and the Member States in the very way that restricting the 

                                                      
152Case C-135/08, Rottmann, paragraph 51. 
153 Case C-135/08, Rottmann, paragraph 39. 
154 Article 7(1)(d), European Convention on Nationality; Article 8(3)(a)(ii), Convention on the Reduction of 
Statelessness. 
155 Article 25-1, 2, Code Civil. 
156 Case C-348/09, P.I. v Oberbürgermeisterin der Stadt Remscheid ECLI:EU:C:2012:300 . 
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assessment of Member State denationalisation to compliance with proportionality is 

professed to avoid. Equally, the proportionality principle also requires a Union law judgment 

on what constitutes the public interest. In summary, the jurisprudence of the Court and the 

view supported by Lenaerts, does not succeed in formulating a version of cooperative 

federalism that has predictable and fully articulated limits.  

 
 
 

C. Fact of Membership Approach: Channelling the Constitutional Core 
 
A third alternative, is the possibility of a "fact of membership" approach to the division of 

power between the Union and the Member State in respect of the withdrawal of nationality. 

The approach has understood Rottmann as in fact “channelling” of the constitutional core157 

constituted by the values of the Union enumerated in Article 2 TEU158. Pursuant to this view 

the deprivation of the status of Union citizen per se results in the situation falling within the 

ambit of Union law and triggering the application of fundamental rights as general principles. 

This presents a coherent reading of the jurisdictional test in the Rottmann judgment, which 

simply states that the situation of the deprivation of nationality falls by reason of its “nature 

and consequences” within the ambit of Union law. Pursuant to this view, any deprivation of 

Member State nationality, entailing the loss of Union citizenship, is amenable to review by 

the Court of Justice but it is then open to the Member States to demonstrate that the 

deprivation is compliant with general principles or a part of its national constitutional identity 

in a manner that does not conflict with the identity of the Union, in the form of its values in 

Article 2 TEU. 

 

As previously made clear in Omega159, with respect to the freedom to provide services, in  

Sayn-Wittgenstein160 and Vardyn & Wardyn161, it was confirmed that national constitutional 

                                                      
157 D. Sarmiento, “The EU’s Constitutional Core” in A. Saiz Arnaiz & C. Alcoberro Llivina (eds.) National 
Constitutional Identity and European Integration (Intersentia, 2014), p.153. 
158 Article 2 TEU: “The Union is founded on the values of respect for human dignity, freedom, democracy, 
equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. 
These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, 
justice, solidarity and equality between men and women prevail.” 
159 Case C-26/02, Omega Spielhallen- und Automatenaufstellungs-GmbH v Oberbürgermeisterin der 
Bundesstadt Bonn ECLI:EU:C:2004:614. 
160 Case C-208/09,  Sayn-Wittgenstein ECLI:EU:C:2010:806. 
161 Case C-391/09, Runevič-Vardyn and Wardyn ECLI:EU:C:2011:291. 
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identity under Article 4(2) is capable of justifying restrictions on the rights of Union 

citizenship. Member State prerogatives in the field of nationality law can be accommodated 

by the obligation to respect “their national identities, inherent in their fundamental 

structures, political and constitutional” in Article 4(2) TEU. In particular, the judiciary in both 

the United Kingdom and in Germany acknowledge national citizenship as of constitutional 

importance designating the constitutions “participants”162. Working Group V of the European 

Convention, which drafted the provision which eventually became Article 4(2) TEU of the 

Lisbon Treaty, explicitly considered national citizenship to be among the essential elements 

of national identity.163 This, however, does not terminate the discussion. The Court of Justice 

has indicated that the invocation of national constitutional identity under Article 4(2) TEU is 

subject to compliance with the constitutional identity of European Union itself inherent in its 

values. A good demonstration of the dynamics of Article 4(2) TEU is to be found in the Sayn-

Wittgenstein case where the constitutional identity of Austria as a republic was tested for its 

consonance with the values and principles of Union law, enunciated in Article 2 TEU.164 In this 

way, it can been seen that the mutual recognition of the constitutional values of each 

Member State are subject to limits of relevance in the circumstances of withdrawal of 

nationality. 

 

This third structural frame, like the dual and cooperative federalist frames, sets out a method 

of how to divide power between the Union and the Member States. The "fact of membership" 

approach is not based on the functional trigger of "prospective" free movement, of 

cooperative federalism, or on the mutually exclusive field, of dual federalism, but instead 

founded on the values that predicate the Member State's membership of the Union. 

Sarmiento's reading of Rottmann accordingly offers us a distinct structural frame based on 

the normative convergence that the relationship between Articles 2 and 4(2) TEU permits. 

                                                      
162 R. v. G1 [2012] EWCA Civ 867, paragraph 45 per Laws LJ. 
163 Final report of Working Group V, CONV 375/1/02, Brussels, 4 November2002, p. 11. 
164 Case C-208/09, Sayn-Wittgenstein, paragraph 89: “there can be no doubt that the objective observing the 
principle of equal treatment is compatible with EU law”. 
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Figure 6: The Structural Frame and Member State Nationality 

 

 

VI. Conclusions: Laying the Next Stones Together 
 
This chapter began by noting the progressive "stone-by-stone" approach in evidence in the 

Court's jurisprudence with regard to the withdrawal of Member State nationality and the 

absence of a fully articulated idea of the scope of Union law there. In the body of the chapter, 

we looked at what happens when the resulting laconic formulations from Rottmann meet a 

national court faced with a question that is especially charged with significance for national 

sovereignty: denationalisation on grounds of security.   

  

Section II sets out the possibility of an overlap of Member State and Union claims over the 

withdrawal of citizenship. It sets out international and Member State legislation and 

jurisprudence on this question and the applicability of the Rottmann judgment. The section 

identifies this overlap as requiring further explanation and guidance as to how to manage and 

justify it. In other words, it demonstrates the need for sovereignty frames. Moreover, it finds 

the case of Pham as being a particularly important judgment since it represents such attempt 

to make sense of this overlap of Union and Member State claims over the withdrawal of 

nationality. Pham is therefore found to be a crucical source in terms of demonstrating how 

frames can be elaborated. In Sections III to V those frames are explored in specific detail. In 

Section III, a foundational frame is explored through a reading of the Pham judgment as 
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elaborating a kind of "epistemic pluralism" of the kind Walker has identified. It is argued that 

the relativisation of constitutional "right answer" set out by the Supreme Court of the United 

Kingdom substantiates a pluralistic approach with which the potential incompatibility 

between the Rottmann judgment and national constitutional identity is addressed. Such a 

foundational frame demonstrates a way for a national court to express disagreement with 

the terms of the Rottmann judgment while maintaining a spirit of mutual respect. This is given 

concrete shape through concessions to the CJEU by converging on the result and by a 

procedural commitment to seek a preliminary reference before taking further action.  The 

focus of Section IV, which sets out a jurisdictional frame, is also on the Pham judgment. 

However, it argues that the Pham judgment also seeks an answer to another question: who 

has the final say on the constitutionality of the Rottmann judgment in the EU. I argue that the 

Pham judgment tries to answer this question by redirecting it through a series of common 

constitutional principles to which both the Union and the Member States adhere. This 

redirection emerges as an important element of a tentative Union approach to 

denationalisation. In Section V, I argue that contestation about the scope of Rottmann and in 

particular whether it should apply to denationalisation of suspected terrorists should be 

understood as elaborating different answers to the question of how to divide power between 

the Union and the Member State in the field of nationality. The dual federalist, cooperative 

federalist and "fact of membership" approaches identified there constitute the structural 

frame in this chapter.  

 

This chapter has identified ways of confronting the Rottmann's insensitivity to the national 

constitutional importance of citizenship by establishing methods of searching for at least 

provisional answers in a spirit of mutual respect and equality. It is submitted that these frames 

are better able to account for the autonomy and purposes of Union citizenship with the values 

of national constitutional identity than the somewhat monolithic institutional approaches to 

other issues of access to Member State nationality.165 In that regard, the contribution of this 

                                                      
165 For instance, for a critique of the reliance on the public international law concept of "effective nationality" 
to substantiate the duty of sincere cooperation, see; S. Carrera, "The Maltese Citizenship-for-Sale Affair and 
the Principle of Sincere Cooperation in Nationality Matters" (2014) 21(3) Maastricht Journal of European and 
Comparative Law 406, 424.  
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chapter reaches beyond the limits of denationalisation on grounds of suspected involvement 

with terrorism. 
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Chapter 5: Loss of Effective Control 
 
 

“They make a desert and call it peace.” 
 

Tacitus, Agricola 

I. Introduction 
 
This chapter integrates the problem of loss of effective control to a de facto authority into the 

exploration of the three frames on the boundaries of the state set out in this thesis. As such, 

when a state no longer exercises governing functions over a piece of territory and in relation 

to a particular population due to the physical presence and actual authority of belligerent 

troops1, the dominant way to describe this scenario, in public international law, is the “loss of 

effective control”2. The topic enjoys a significant degree of contemporary resonance in two 

different respects. Firstly, after the resumption of talks in 20143, there was a hope and 

qualified expectation that the intractable “Cyprus problem” of forty years and more was 

finally approaching a solution4, perhaps even one that might be agreed by the leaders of the 

                                                      
1 E. Benvenisti, The International Law of Occupation (Oxford: Oxford University Press, 2012), p. 43 et seq:  
T. Ferraro, Occupation and other Forms of Administration of Foreign Territory (Geneva: ICRC, 2012), pp. 10, 17 
and 33.. 
2 For the derivation of the concept of effective control see; Application no. 40167/06, Sargsyan v. Azerbaijan, 
ECLI:CE:ECHR:2015:0616JUD004016706, paragraph 94: “[…] Accordingly, occupation within the meaning of the 
1907 Hague Regulations exists when a state exercises actual authority over the territory, or part of the 
territory, of an enemy state. The requirement of actual authority is widely considered to be synonymous to 
that of effective control. Military occupation is considered to exist in a territory, or part of a territory, if the 
following elements can be demonstrated: the presence of foreign troops, which are in a position to exercise 
effective control without the consent of the sovereign […]”. Article 42 of the Regulations concerning the Laws 
and Customs of War on Land, The Hague, 18 October 1907: “Territory is considered occupied when it is 
actually placed under the authority of the hostile army. The occupation extends only to the territory where 
such authority has been established and can be exercised”. For its application in the context of Cyprus see: 
Application no. 15318/89, Loizidou v. Turkey (Preliminary Objections),  
ECLI:CE:ECHR:1995:0323JUD001531889, paragraphs 62 and 63. “63. In this connection the respondent 
Government have acknowledged that the applicant’s loss of control of her property stems from the occupation 
of the northern part of Cyprus by Turkish troops and the establishment there of the "TRNC". Furthermore, it 
has not been disputed that the applicant was prevented by Turkish troops from gaining access to her 
property”. 
3 Joint Statement delivered by the Deputy Special Adviser of the Secretary-General on Cyprus Lisa Buttenheim, 
11 February 2014. Available at: http://162.243.184.203/wp-content/uploads/2015/09/2014-02-11-DSASG-
Joint-Statement.pdf; UN Security Council Resolution  2168 (2014), Fourth Indent; UN Security Council 
Resolution 2197 (2015), Fourth Indent.  
4 Report of the Secretary-General on his mission of good offices in Cyprus, UN Doc S/2016/15, paragraph 26; 
UN Security Council Resolution 2234 (2015), adopted by the Security Council at its 7496th meeting, 29 July 
2015, paragraph 11.  

http://162.243.184.203/wp-content/uploads/2015/09/2014-02-11-DSASG-Joint-Statement.pdf
http://162.243.184.203/wp-content/uploads/2015/09/2014-02-11-DSASG-Joint-Statement.pdf
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two communities and put to parallel referenda in the medium term.5 In the nature of the 

Cypriot “Groundhog Day”6 these hopes were not crowned with success or translated into 

reality but seem to have foundered once again at Crans-Montana, notwithstanding the 

progress made. A comprehensive settlement, of the kind the resumption was reaching for, 

would put an end to the absence of effective control in the areas beyond the “Green Line”7. 

This is not yet in view, despite the ambition, nor is any termination of the suspension of the 

acquis communautaire provided for by Article 1(1) of Protocol 10 to the 2003 Accession 

Treaty. The Crans-Montana talks and the need for that Union law nonetheless suspension 

serves as a continuing reminder that a Member State of the European Union, the Republic of 

Cyprus (RoC) continues to deal with the consequences of the breach of peremptory norms8. 

Nonetheless, a second reason loss of effective control enjoys new salience is because illegal 

regimes are proliferating on the Union’s borders. While Cyprus may not have been conceived 

of as a “model of integration”9, so-called “modern” 10 conflicts involving the use of armed 

force continue to be in evidence on the European continent, if not within the Union itself. 

Even where a different approach has ultimately been adopted, as we will later note, loss of 

effective control to the so-called “Autonomous Republic of Crimea”, the “Republic of 

Abkazia”, the “Republic of South Ossetia”, the “Pridnestrovian Moldavian Republic” or any 

other de facto entity raise clear parallels with the Union legal order’s treatment of territory 

illegally held by the would-be “Turkish Republic of Northern Cyprus” ('TRNC') within the 

jurisdiction of a Member State. The perceived reluctance of the Member States to import a 

“new Cyprus” into the Union itself11 does not change the need for the EU to address these 

kinds of facts when they appear on its door-step and to formulate answers regarding the 

applicability of legal instruments to them.  Ukraine, Georgia and Moldova having, as such, 

                                                      
5 N. Anastasiades & M. Akinci, World Economic Forum Annual Meeting 2016, 21 January 2016: 
http://www.weforum.org/events/world-economic-forum-annual-meeting-2016/sessions/reuniting-cyprus  
6 N. Skoutaris, “Cyprus’s Groundhog Day”, Kathimerini, 12 February 2014. 
7 The term “Green Line” comes from the green chinagraph pencil used by Major-General Peter Young to 
demarcate what was originally a cease-fire line on a map of Cyprus in 1964. The mandate of United Nations 
Peace Keeping Force in Cyprus (hereinafter “UNFICYP”) established by UN Security Council Resolution 186 
(1964) was initially to keep this cease-fire line. See J. Calame & E. Charlesworth, Divided Cities: Belfast, Beirut, 
Jerusalem, Mostar, and Nicosia (Philadelphia: University of Pennsylvania Press, 2011) p. 133. 
8 UN General Assembly Resolution 37/253, 
9 N. Skoutaris, The Cyprus Issue: The Four Freedoms In a Member State under Siege (Oxford: Hart Publishing, 
2011), p.5. 
10 T. Diez, The European Union and the Cyprus Conflict: Modern Conflict, Postmodern Union (Manchester: 
Manchester University Press, 2002). 
11 J. Ker-Lindsay, Kosovo: The Path to Contested Statehood in the Balkans (London: I.B. Tauris, 2009), p.6. 

http://www.weforum.org/events/world-economic-forum-annual-meeting-2016/sessions/reuniting-cyprus


205 
 

experienced the loss of effective control of parts of their respective territories have had the 

resulting initial impossibility of performance and enforcement given legal expression in their 

respective Association Agreements with the Union.12 While these two factors -the elusive  

settlement of the “Cyprus issue” and new secessionist entities within the neighbourhood13 of 

the Union- point to the topicality of an exploration of the loss of effective control, the 

objective of this chapter is not to analyse or, far less,  resolve such a contemporary problem. 

Rather the objective is to examine what the implications are for the boundaries of the 

Member State as they are seen through the foundational, jurisdictional and structural frames. 

 

For all that, and for the sake of clarity, this chapter restricts itself to considering sovereignty 

frames emerging from the Cyprus problem, as, thankfully, the only example of the loss of 

effective control to an illegal entity in the European Union. Nonetheless, through the three 

frames, the chapter attempts to situate the occupation of Cyprus in a constellation of other 

territorial disjunctions, across time and space, which public international law has likewise 

termed objectively illegal regimes14. These include the South African occupation of Namibia, 

the Indonesian occupation of Timor-Leste, Rhodesia, the Western Sahara and the Israeli 

                                                      
12 See Final Act between the European Union and the European Atomic Energy Community and their Member 
States, of the one part, and Ukraine, of the other part, as regards the Association Agreement, OJ L 161/3 
29.5.2015. The Association Agreement “shall apply to the entire territory of Ukraine as recognised under 
international law and shall engage in consultations with a view to determine the effects of the Agreement with 
regard to the illegally annexed territory of the Autonomous Republic of Crimea and the City of Sevastopol in 
which the Ukrainian Government currently does not exercise effective control”; For a different approach see: 
Article 462(2), Association Agreement between the European Union and the European Atomic Energy 
Community and their Member States, of the one part, and the Republic of Moldova, of the other part, OJ 
30.8.2014 L 260/4: “2.The application of this Agreement, or of Title V (Trade and Trade-related Matters) 
thereof, in relation to those areas of the Republic of Moldova over which the Government of the Republic of 
Moldova does not exercise effective control, shall commence once the Republic of Moldova ensures the full 
implementation and enforcement of this Agreement, or of Title V (Trade and Trade-related Matters) thereof, 
respectively, on its entire territory.”; Article 429(2), Association Agreement between the European Union and 
the European Atomic Energy Community and their Member States, of the one part, and Georgia, of the other 
part, OJ L 261/4 30.8.2014: “2. The application of this Agreement, or of Title IV (Trade and Trade-related 
Matters) thereof, in relation to Georgia's regions of Abkhazia and Tskhinvali region/South Ossetia over which 
the Government of Georgia does not exercise effective control, shall commence once Georgia ensures the full 
implementation and enforcement of this Agreement, or of 
Title IV (Trade and Trade-related Matters) thereof, respectively, on its entire territory.” ; G. Van der Loo, P. Van 
Elsuwege and R. Petrov, The EU-Ukraine Association Agreement: Assessment of an Innovative Legal 
Instrument, EUI Working Paper, LAW 2014/09, pp.22-23. 
13 European Council Conclusions, 20-21 March 2014, paragraph 29.  
14 Y. Ronen, Transition from Illegal Regimes under International Law (Cambridge: Cambridge University Press, 
2011), pp. 1-2. Ronen distinguishes the objective illegality of regimes created by a breach of peremptory 
norms from the "subjective" illegality of regimes formed in violation of a treaty or a declaration which 
"operates among the parties". Ronen, ibid, p.2 cites the German Democratic Republic as a subjectively illegal 
regime since it violated, according to the Western Allies, the Potsdam declaration. 
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occupation of East Jerusalem and the Golan Heights15. This does not mean to say that the 

distinguishing features of the Cypriot case are to be brushed aside, but it is to argue that 

locating the (partial) occupation of Cyprus as having key features in common with examples 

in other times and places clarifies how Union law intersects with public international law on 

the question. It also throws the Union's particular approach to the Cyprus problem into relief. 

 

The chapter adopts the following structure. In the remainder of this introductory Section, in 

Subsection A, it is explained why loss of effective control can properly be said to constitute a 

boundary of the Member State polity; Subsection B sets out the factual background to the 

Cyprus issue, albeit in a tiny thumbnail sketch; in Subsection C, the outlines of what a future 

transition from the conflict could look like, based on the Annan Plan proposal of 2004 are 

presented. In Section II the chapter proceeds to the identification of a foundational frame. It 

begins by concluding that a foundational frame is precluded between the ‘TRNC’ and the RoC 

or the Union because of the absence of any common understanding of legitimacy, 

nonetheless the treatment of the overlap of Union with the international law duty of non-

recognition calls for the making of different kinds of substantive and procedural concessions 

towards the international law norm. Section III proceeds to examine the jurisdictional frame 

comprised of the legal boundaries related to ending the suspension of the acquis by Article 

1(2) of Protocol 10 and the accommodation of a comprehensive settlement in Article 4 of the 

same. In Section IV it is argued that there is no structural frame of the kind we find in cases 

examined elsewhere in this thesis: rather than a method of dividing power between the Union 

and the Member States the suspension under Article 1(1) of Protocol 10 demarcates a factual 

and territorial field which is not subject to the division of spheres of power. 

 

A. Loss of Effective Control: A Factual Boundary of the Member State  

 

Firstly, let us examine the loss of effective control as creating a "boundary" in the sense used 

in this thesis. In conceptual terms, a state is defined by its ability to make generally successful 

claims of authority directed towards a bounded population within a defined territory.16 In 

                                                      
15 United Nations Security Council Resolution 497 (1981). 
16 See Chapter 2, Section III for the provenance of this concept.  
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public international law, the doctrine of effective control does not however bestow sovereign 

title on any old entity issuing commands over a group of people and territory.17 In this respect 

the loss of effective control demonstrates, perhaps more than any of the scenarios looked at 

in this thesis, the socially constructed nature of state boundaries.18 They do not exist simply 

as a fact of the matter in unchanging reality but exist because of their meaning to social actors: 

other states and citizens.19 It is in this sense that describing claims of sovereignty by the 

Republic of Cyprus over the area North of the Green Line, an area over which it does not have 

effective control, as “factually inaccurate”20 would misunderstand the nature of state 

boundaries as descriptive or constative of some underlying state of affairs “out there”. The 

borders of the Republic of Cyprus, like those of any Member State, should rather be conceived 

as “institutional facts” having meaning within a particular self-referential community, made 

up by, among other actors, the international community and the Cypriot judiciary. Even if we 

adopt this social constructivist understanding of sovereignty, which views facts on the 

grounds as no more than incidental to the sovereign claims, the divergence between the legal 

and factual border nonetheless may need to be addressed if circumstances, be it occupation 

or ousting of the legal sovereign, render impossible the enforcement of legal rules. In this 

context, while maintaining that an area is included within its territory, for “practical” purposes 

the state is obliged to concede a degree of territorial exclusion. For instance, while the ‘Areas’ 

are affirmed to be an integral part of the Republic of Cyprus, the participation of the Turkish 

Cypriot Community in the adoption of legislative acts and constitutional amendments, 

although required by the text of the still effective 1960 Constitution21, is not demanded by 

the Cypriot institutions by dint of the Doctrine of Necessity first delineated in Mustafa 

                                                      
17 See B. Roth, Sovereign Equality and Moral Disagreement (Oxford: Oxford University Press, 2011), p.170. 
18 T.E. Aalberts, “Playing the game of sovereign states: Charles Manning’s constructivism avant-la-lettre” 
(2010) 16(2) European Journal of International Relations 247, 257; C. Manning, Nature of International Society 
(Northedge, 1976), p.22-23: “So…the state, as distinct from its machinery, from its citizenry, and from its 
territory, is a reality only in idea…Basically, then, the state is simply an idea in men’s minds, which they 
entertain as of a thing ‘out there’.” 
19 W. Werner & J. de Wilde, “The Endurance of Sovereignty” (2001) 7(3) European Journal of International 
Relations 283. 
20 Ibid, 285. 
21 A. Emiliandes, “Accession of the Republic of Cyprus to the EU, the Constitution and the Cypriot Doctrine of 
Necessity” (2007) Cyprus Yearbook of International Relations 65.  
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Ibrahim22.23 Such concessions to the facts of the matter, unintelligible to constitutional claims, 

have their terms set by the legal order itself but there is a stark differentiation between “the 

written form of the 1960 Constitution and the living Constitution as applied”24. Within this 

framework, the law can both follow the facts (ex factis jus oritur) but remains unchanged by 

illegality (ex injuria jus non oritur). How the balance between these principles of effectiveness 

and legality is to be established is not one for a Member State alone.  Since the Union legal 

order is an independent source of its own directly effective and supreme rights and 

obligations, it too must determine the contours of a territorial exclusion from Union law 

arising from the absence of effective control. After all, areas under the control of de facto 

entities are affirmed to be both an integral part of the Member State and its constitutional 

order but also of the Union. Accordingly, the first-order problem that will be examined in this 

chapter is how far a Member State can exclude its territory from the full effect of Union law 

because that area is under the control of a de facto entity. 

 

In this regard, the effective control doctrine represents a compromise between principles of 

effectiveness and legality, whereby no legal recognition is attributed to de facto control, this 

is to say it is a nullity, except in so far as it facilitates the enjoyment of the rights of the 

population or it renders impossible the performance of legal obligations by the de jure 

government. Consistent with the declaratory theory of recognition positing the separateness 

of international affirmation of status and statehood, the public international law doctrine of 

effective control demonstrates the distinction between the concept of the state as a de facto 

                                                      
22 Attorney-General of the Republic v. Mustafa Ibrahim [1964] Cyprus Law Reports 195, per Vassiliades J: “The 
enactment of the Administration of Justice (Miscellaneous Provisions) Law, 1964, which would otherwise 
appear to be inconsistent with Articles 133.1 and 153.1 of the Constitution, can be justified, if it can be shown 
that it was enacted only in order to avoid consequences which could not otherwise he avoided, and which if 
they had followed, would have inflicted upon the people of Cyprus, whom the Executive and Legislative organs 
of the Republic are bound to protect, inevitable irreparable evil; and furthermore if it can be shown that no 
more was done than was reasonably necessary for that purpose, and that the evil inflicted by the enactment in 
question, was not disproportionate to the evil avoided […] The same conclusion results, in my opinion, from 
the application of the law to the circumstances pertaining to the promulgation of the enactment in question, 
by the House of Representatives, notwithstanding the provisions of articles 47 (e) and 52. When the two 
principal organs of the Executive Authority in the Republic, The President and the Vice-President, found it 
impossible to co-operate in any way, in the execution of their duty to the people of Cyprus during the whole of 
that period, one could hardly expect compliance with the provisions of Article 47 (e), for the promulgation of 
this Law”.  
23 C. Tomuschat, “The Accession of Cyprus to the European Union” in P. Haberle, M. Morlok & V. Skouris (eds.) 
Festschrift für Dimitris Th. Tsatsos (Baden-Baden, Nomos, 2003), p. 672 at 685 
24 A. Emiliandes, “Cyprus: Everything Changes and Nothing Remains Still” in S. Ferran, E. Őrücü & Seán Patrick 
Donlan (eds) Mixed Systems: Endangered, Entrenched or Blended (London: Routledge, 2014), p.224.  
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authority and the state as it is recognised in law for policy or other reasons.25 This must be so 

since when control is lost, the conceptual designation of state cannot be seen to extend to 

that territory. In public international law, however, so as not to sanction the breach of 

peremptory norms, such as, most notably, the acquisition of territory by the use of force26, 

states are under an obligation of non-recognition requiring them not to acknowledge any such 

violation as altering the borders or identity of the state in question. This duty of non-

recognition derives from the Stimson Doctrine,denying recognition to the Japanese puppet 

state of Manchuria, and like uti possidetis and premature recognition, qualifies effective 

control as the predominant means of attributing jurisdiction in the international system as an 

important structuring device which accommodates the decentralised nature of public 

international legal order.27  

 

More specifically, what also adds to the factual nature of this boundary of the state is that 

this non-recognition duty is a free standing international law obligation not to recognise 

regimes created by breaches of erga omnes norms28. In other words, this adds to the legal 

context of a state losing factual control. Indeed, it has been argued that non-recognition is an 

autonomous peremptory norm with which all subjects of international law are required to 

comply.29 Regardless of the theory of non-recognition to which one adheres, the need to 

recognise that control has been lost must be read alongside the duty not to sanction facts 

created by illegality. In particular, other states and the European Union itself can incur 

                                                      
25 J. Crawford, The Creation of States in International Law (Oxford: Oxford University Press, 2006), p. 331 ;  
N.W. Barber, The Constitutional State (Oxford: Oxford University Press, 2010), p. 150. 
26 Article 41, Draft Articles on the Responsibility of States for Internationally Wrongful Acts (2001) II(2) 
Yearbook of the International Law Commission 31, 114: " 2. No State shall recognize as lawful a situation 
created by a serious breach within the meaning of article 40, nor render aid or assistance in maintaining that 
situation". 
27 B. Roth, op.cit. n 17.  
28Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 
[2004] ICJ Rep 136, paragraphs 155 to 159; Case Concerning East Timor (Portugal v. Australia) [1995] ICJ Rep 
90, paragraph 125; Article 41, Draft Articles on the Responsibility of States for Internationally Wrongful Acts; 
See also Article 42, Draft Articles on the Responsibility of International Organizations for Internationally 
Wrongful Acts (2011) II(2) Yearbook of the International Law Commission 10: "No State or international 
organization shall recognize as lawful a situation created by a serious breach within the meaning of article 41, 
nor render aid or assistance in maintaining that situation". 
29 Judge Skubizewski, ICJ, East Timor 
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international responsibility if it recognises an illegal regime created by breaches of erga 

omnes norms.30 

 

It follows that the European Union finds itself compelled to confront both the duty of non-

recognition and the doctrine of effective control. While the European Union has developed a 

substantial practice of adopting norms purporting to regulate the recognition of states 

through European Political Cooperation and the CFSP31, some secondary law continues to 

insist that the competence to recognise both states and governments remains that of the 

Member States alone.32 This conception of the Union as a mere agent of the Member States 

in matters of recognition is evidenced by the presupposition the in the establishment of the 

Badminter Arbitral Commission33 as well as the assessment of the claims of statehood made 

by both South Ossetia and Abkazia, the final act of recognition remained the sole prerogative 

of the several Member States.34 But this account of recognition needs to be looked at in 

greater depth since it presents a vision of the Union that is not based on a sound 

understanding of the recognition in international law or on a nuanced picture of the reception 

                                                      
30 A. Delgado Casteleiro, The international responsibility of the European Union : from competence to 
normative control (EUI Thesis: Florence, 2011). 
31 See generally: S. Blockmans, “EU global peace diplomacy: shaping the law on statehood” in D. Kochenov & F. 
Amtenbrink (eds.) The European Union’s Shaping of the International Legal Order (Cambridge University Press, 
2014), p.130. 
32 Article 6, Council Regulation (EC) No 539/2001 of 15 March 2001 listing the third countries whose nationals 
must be in possession of visas when crossing the external borders and those whose nationals are exempt from 
that requirement [2001] OJ L 81/1: “This Regulation shall not affect the competence of Member States with 
regard to the recognition of States and territorial units and passports, travel and identity documents issued by 
their authorities”; Article 5, Council Regulation (EC) No 333/2002 of 18 February 2002 on a uniform format for 
forms for affixing the visa issued by Member States to persons holding travel documents not recognised by the 
Member State drawing up the form [2002] OJ L 53/4: “This Regulation shall not affect the competence of 
Member States with regard to the recognition of States and territorial units and passports, travel and identity 
documents issued by their authorities”; Article 8, Council Regulation (EC) No 1030/2002 of 13 June 2002 laying 
down a uniform format for residence permits for third-country nationals [2002] OJ L 157/1: “This Regulation 
shall not affect the powers of the Member States regarding recognition of States and territorial entities and 
passports, identity documents and travel documents issued by their authorities”. 
33 Joint Statement, 3 September 1991, Bulletin of the EC, 24 (1991), no. 9, p. 63; Opinion No. I, International 
Legal Materials, 31 (1992), p. 1494; Opinion No. 2, ibid., p. 1497; Opinion No. 3, ibid., p. 1499; Opinion No, 4, 
ibid., 
p. 1501; Opinion No. 5, ibid., p. 1503; Opinion No. 6, ibid., p. 1507; Opinion No. 7, ibid., p. 1512; Opinion No. 8, 
ibid., p. 1521; Opinion No. 9, ibid., p. 1523; Opinion No. 10, ibid., p. 1525; Opinion No. 11, International Legal 
Materials, 32 (1993), p. 1586; Opinion No. 12, ibid, p. p. 1589; Opinion No. 13, ibid, p. 1591; Opinion No. 14, 
ibid, p. 1593; Opinion No. 15, ibid, p. 1595. 
34Article 1(2) , Council Decision 2008/901/CFSP of 2 December 2008 concerning an independent international 
fact-finding mission on the conflict in Georgia, OJ L 323, 3.12.2008, p. 66–66; Report prepared by the 
Independent International Fact-Finding Mission on the Conflict in Georgia, Vols 1-3. Available at: 
http://www.mpil.de/en/pub/publications/archive/independent_international_fact.cfm  

http://www.mpil.de/en/pub/publications/archive/independent_international_fact.cfm
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of international law in the Union legal order. In this connection, recognition is an act made 

not just in respect of the status of states and governments but equally as regards “any 

situation involving legally relevant change without any limitation in terms of subject-

matter”35. In the field of the recognition of states, conclusion of a treaty will always represent 

recognition. The Front Polisario36 illustrates the power of the Union to recognise states 

independently, that is to say as more than simply as the mere agent of the Member States.  

 

The Union's role capacity to recognise and deal with loss of effective control is set out against 

the background of both factual and legal challenges to the predominance of the state, from 

new, global sites of governance and private actors. These are increasingly inescapable, they 

are not regarded as calling into question the capacity of the state to make successful claims 

of authority over its own territory. As one such site of constitutional authority, the Union does 

not challenge the Member State’s material existence as a state but may equate to an 

“occupation” (as an analogy) in the limited sense of subordinating the supremacy of the state 

to the constitutional claims of authority of the EU.37 The replacement of the Member States 

by the Union, starting with de facto control would only come about if the Member States 

could no longer “make good” on its claims of authority and see its commands obeyed 

independently of their content for their own sake.38 While in the case of the interaction of 

the Union and its Member States, this is a problem which is confined to the realm of legal 

theory, the definitive replacement of the constitutional claims of one state by another, 

actually arises all the time in the international environment. This can occur in the case of state 

succession entailing “the replacement of one State by another in the responsibility for the 

international relations of territory”39 but it can also happen when a de facto authority, not 

enjoying recognition under international law or the law of the predecessor state, makes 

conflicting claims of authority over the same territory as the de jure legitimate government 

of the state. The Cyprus issue is the only existing case of loss of effective control to a de facto 

authority which the Union, with all its legal particularities, is called to address as an internal 

                                                      
35 A. Orakhelashvili, Peremptory Norms in International Law (Oxford: Oxford University Press, 2006), p.372.; 
Rodriguez-Cedeno, Sixth Report on Unilateral Acts, UN Doc. A/CN.4/534, 19. 
36 Case T-512/12, Front populaire pour la libération de la saguia-el-hamra et du rio de oro (Front Polisario) v. 
Council and Commission, ECLI:EU:T:2015:953. 
37 L. Azoulai, “The Forms and Force of European Legal Integration” EUI Working Papers LAW 2011/06, p. 1. 
38 N.W. Barber, The Constitutional State (Oxford: Oxford University Press, 2010), p. 120.  
39 Article 2(b), Vienna Convention on Succession of States in respect of Treaties. 
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question. In the case of the Republic of Cyprus, this de facto authority is the self-described 

Turkish Republic of Northern Cyprus (hereinafter ‘TRNC’40), proclaimed as a state in 

November 198341, but does not enjoy recognition by any state, except Turkey.  

 

In conclusion then, loss of effective control to a de facto authority results in the boundaries 

of the state -the extent of Member State jurisdiction- being affirmed as a fiction in defiance 

of the “facts on the ground”, in relation to where the state can make successful claims of 

authority, and requires special accommodation within the legal order of the Union. Who 

decides on the extent of that authority, which substantive values inform the fiction of 

continuity despite de facto loss of control and the extent of the suspension have all been 

addressed at length in the abundant literature surrounding the “Cyprus issue” or “Cyprus 

problem”. This chapter does not attempt to add to the consideration of the Cyprus issue per 

se – that is, in its pure first-order dimension- but rather it aims to locate where previous 

reflections regarding that intractable conflict might be placed in the foundational, 

jurisdictional and structural dimensions of state boundaries examined in this research. In 

other words, this chapter, like the others, does not chiefly address the -undoubted and 

manifold- aspects of the first-order dimension that emerge from the condition of a “Member 

State under siege”. Its task is not to examine such a “first-order” problem, profound analyses 

have been offered elsewhere, but to examine the pervasive “second-order” problems it also 

raises as a complementary kind of analysis.  

 

 

 

 

 

 

 

                                                      
40 On the question of how to describe the ‘secessionist entity’ see: N. Skoutaris, op.cit.n.9, pp. 28-31. ‘TRNC’ is 
used here because of its brevity compared to “areas not under the effective control of the Republic of Cyprus” 
and because of its use by the ECtHR. 
41 Declaration of Independence by Turkish Cypriot Parliament on 15 November 1983 (16 November 1983), UN 
Doc A/38/586-s/16148 63-64, 66; Constitution of the Turkish Federated State of Cyprus (1975). 
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B. The Factual Background to the Cyprus Issue 

 

It of course lies beyond the scope of this chapter to replicate the intricate overview of the 

facts that have been carefully put together by others.42 The ambition here is more modest: it 

is simply to provide a factual grounding for the subsequent analysis. It is in the nature of these 

things that an arbitrary starting-point has to be picked somewhere. In this case, we start by 

noting that the Republic of Cyprus achieved independence from the United Kingdom in 1960. 

Three public international treaties accompanied the Constitution of 1960, itself partially 

based on the Zürich Agreement of 1959: the 1960 Treaty Concerning the Establishment of the 

Republic of Cyprus (‘The Treaty of Establishment’)43; the 1960 Treaty of Guarantee of the 

Independence of Cyprus (‘The Treaty of Guarantee’)44; and the 1960 Treaty of Alliance45. 

While UK, Greece, Turkey and Cyprus are parties to the Treaties of Establishment and 

Guarantee, Greece, Turkey and Cyprus are parties to Treaty of Alliance. The 1960 Constitution 

embedded in Annex D of the Treaty of Establishment was drafted to balance the interests of 

the Greek and Turkish Cypriot communities, especially in terms of representation and 

amending formula.  

 

In 1963, the first period of intercommunal tension began after President Makarios introduced 

thirteen proposals46 to limit the representation of the Turkish Cypriots by changing the 1960 

Constitution to one enshrining essentially unitary, majoritarian rule. As a consequence, great 

numbers of Turkish Cypriots fled into armed “enclaves”. The first UN reaction occurred at this 

point in the form of UN Security Council Resolution 186 creating the United Nations 

Peacekeeping Force in Cyprus, UNFICYP. These events are often referred to as the "first 

partition" of Cyprus. 

 

                                                      
42 See, for instance, the meticulous analysis of the legal and factual background in: N. Skoutaris, op.cit.n. 9, pp. 
12-37. 
43 Treaty between the United Kingdom of Great Britain and Northern Ireland, Greece and Turkey and Cyprus, 
concerning the Establishment of the Republic of Cyprus, Nicosia, 16 August 1960, UNTS No. 5476 (1960) Vol. 
382, p. 8.  
44 Treaty of Guarantee between the United Kingdom of Great Britain and Northern Ireland, Greece and Turkey 
and Cyprus, Nicosia, 16 August 1960, UNTS No. 5475 (1960) Vol. 382, p. 3. 
45 Treaty of Alliance between Greece, Turkey and the Republic of Cyprus, Nicosia, 16 August 1960, UNTS No. 
5712 (1960) Vol. 397, p. 287. 
46 These are clearly presented in: N. Skoutaris, op.cit. n 9, p. 23. 
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July 1974 is next important juncture in the factual background. At that point, Greek Cypriots 

in favour of Union with Greece enosis (Ένωσις) removed President Makarios from office in a 

coup d’état, which in any event forced him to flee Cyprus. The response of Turkey to this 

development was to invade Cyprus citing the Treaty of Guarantee. Following Hoffmeister47 

and Henry Kissinger48 (then Secretary of State in Nixon and Ford Administrations) the most 

sensible way to arrange the account of the Turkish intervention in Cyprus is to divide it into 

two phases: First Phase (20-22 July 1974) the preliminary invasion and the Second Phase (14-

16 August 1974) during which Turkish troops moved to occupy the northern part of the island. 

These were both condemned by the UN Security Council.49 

 

In June 1975 the constitution of the “Turkish Federated State of Cyprus” (‘TFSC’), covering the 

northern part of the island occupied by Turkish troops, was approved by referendum; it did 

not declare independence from the Republic of Cyprus but statements of the entity’s law 

officers at time suggest that they may not have considered this as determinative since they 

followed the declaratory theory of recognition and acknowledged ‘TFSC’ had the 

characteristics of a state.50  Nonetheless, in 1983 the “Turkish Republic of Northern Cyprus” 

was declared, albeit as a “confirmation of an existing reality” and the renaming of the state.51 

Those events are described as the "second partition" of Cyprus.  

 

From the date of the "first" and "second" partitions of Cyprus, there have been a number of 

attempts to settle the dispute on the island.52 Relatedly, the settlement of the "Cyprus 

problem" was previously asserted as a sort of soft condition precedent to membership of the 

                                                      
47 F. Hoffmeister, Legal Aspects of the Cyprus Problem: Anna Plan and EU Accession (Martinus Nijhoff 
Publishers, 2006), pp.34-39.  
48 H. Kissinger, Years of Renewal (London: Simon & Schuster, 2012), pp. 215-239. What is striking about 
Kissinger’s account is his preoccupation with the personality of Makarios -he variously contrasts him with 
Richelieu, Metternich and a “Castro of Cyprus”- and also attempts to square the Cyprus problem with his idea 
of détente.  
49 United Nations Security Council Resolution 357 (1974); United Nation Security Council Resolution 360 
(1974). 
50 On this point, see Y. Ronen, op.cit. n 14, p. 63; Z. M. Necatigil, The Cyprus Conflict- A Lawyer’s View (Lefkoşa: 
A-Z Publications, 1982), p. 119: “[The TFSC] has gained the essential characteristic s of Statehood in 
international law i.e. people, territory, government”. 
51 E. Lauterpacht, “Turkish Republic of North Cyprus, the Status of the Two Communities in Cyprus”, 7 August 
1990, UN Doc A/44/968-S/21463, paragraph 33. 
52 See, for instance, Boutros Ghali's "Set of Ideas": Report of the Secretary-General on His Mission of Good 
Offices in Cyprus, UN Doc. S/23780, 3 April 1992.  
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Union, under the shadow of various vetoes.53 These two threads, of settlement and Union 

membership, came together in advance of the accession of the Republic of Cyprus: a 

settlement plan drafted by then UN Secretary General Kofi Annan was to be put to referenda 

of both communities in advance of Union accession.54 In the event, since the Annan Plan was 

rejected by voters in the Republic of Cyprus, the contingency of EU accession without 

settlement had to be put into action, in the form of Protocol 10. This most notably included a 

mandate to take account of the absence of effective control as well as in any case ending the 

isolation of the Turkish Cypriot Community.55 

 

As such, with that in mind, the contingency of the accommodation of the Cyprus issue within 

the Union legal order does not represent a “model of integration” which can be applied in 

other circumstances that might warrant a suspension of the acquis in part of the territory.56 

Protocol 10 has very much developed from a unique political, historical and legal context that 

                                                      
53 On the necessity of a prior "peaceful, balanced and lasting settlement" see: Commission Opinion on the 
Application of the Republic of Cyprus for Membership, COM (1993) 313 final, Bulletin EC, Supplement 5/93, 
Luxembourg 1993, paragraph 10 and 47; Greece used the threat to veto all further accessions without the 
inclusion of Cyprus in the next enlargement round. This was removed by: Conclusions of the European Council, 
Corfu, 24 and 25 June 1994, at II.B: "The European Council notes that in these conditions the next phase of 
enlargement of the Union will involve Cyprus and Malta"; The Greek veto was in effect conceded at the 
General Affairs Council of 6 March 1995. See on the latter point: J. Sommer, Security in Cyprus: Threat 
Perceptions, Possible Compromises and the Role of the EU (Bonn: Bonn International Centre for Conversation, 
2005), p. 52; The initiation of accession negotiations with Cyprus was compensated by progress towards a 
customs union for Turkey; Nonetheless, an assurance of Cyprus accession was present in the European Council 
Presidency Conclusions, Helsinki, 10 and 11, December 1999,  paragraph 9 it was noted that a "comprehensive 
settlement" was not a "precondition" to accession. This was balanced in some way by the grant of candidate 
status to Turkey, ibid, paragraphs 11 and 12. Hoffmeister also argues that 'TRNC' and Turkish  efforts to settle 
the problem before Cypriot accession was spurned by the future power of the RoC, as a Member State, to veto 
Turkish membership. F. Hoffmeister, op.cit. n 47, p. 162. 
54 The Comprehensive Settlement of the Cyprus Problem, 31 March 2004, ("The Annan Plan"). Available at: 
https://peacemaker.un.org/node/2961  
55 2576th Council meeting, General Affairs, Luxembourg, 26 April 2004: "The Council is determined to put an 
end to the isolation of the Turkish Cypriot community and to facilitate the reunification of Cyprus by 
encouraging the economic development of the Turkish Cypriot community. The Council invited the 
Commission to bring forward comprehensive proposals to this end, with particular emphasis on the economic 
integration of the island and on improving contact between the two communities and with the EU". This was 
echoed in Report of the Secretary-General on his mission of good offices in Cyprus, 28 May 2004, UN Doc. 
S/2004/437, paragraph 93: "I have already indicated my hope that Greek Cypriots will reflect on the outcome 
of this process in the coming months. In the meantime, I believe that the members of the Council should 
encourage the Turkish Cypriots, and Turkey, to remain committed to the goal of reunification. In this context 
and for that purpose and not for the purpose of affording recognition or assisting secession, I would hope they 
can give a strong lead to all States to cooperate both bilaterally and in international bodies to eliminate 
unnecessary restrictions and barriers that have the effect of isolating the Turkish Cypriots and impeding their 
development, deeming such a move as consistent with Security Council resolutions 541 (1983) and 550 
(1984)". 
56 N. Skoutaris, op.cit. n 9, p. 5. 

https://peacemaker.un.org/node/2961
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need not apply in other contexts. In particular, as seen above with respect to the  Association 

Agreements with Ukraine, Moldova and Georgia respectively57, different approaches to the 

problem of loss of effective control are possible, indeed even where the absence of effective 

control is, like in Cyprus, the result of the alleged contravention of jus cogens in the form of 

the use of force.58 If Protocol 10 constitutes a model it might be described as the suspension 

model, to be distinguished from the consultation model in the Ukrainian case59, or the non-

application model in evidence in the Association Agreements with Moldova and Georgia.60 

 

In closing this background to the Cyprus problem, it is worth distinguishing between the legal 

issues of the loss of effective control and those linked to a potential transition or reversion to 

effective control by a legal regime, be it the predecessor state or a new, successor state. While 

the emphasis of the analysis in this chapter will be placed upon the loss of effective control, 

a transition from such a condition appears very likely to involve a redefinition of the people 

and territory of the Member State. As such, resolution of the Cyprus issue, by – let us suppose 

– an approximation of the Annan Plan, in the analysis of some 61, could result in state 

succession. Even if we are to exclude the possibility of state succession, any transition, of the 

type to which the settlement in Article 4 of Protocol 10 refers, has the potential to create a 

sui generis territory within the legal order of the Union,62 albeit on a merely “transitional” 

basis.63 Such an arrangement might, no less than the loss of effective control itself, amount 

                                                      
57 op.cit. n 12. 
58 For on the allegations of international illegality see: United Nations General Assembly Resolution 68/262 of 
27 March 2014; Council Decision 2014/386/CFSP of 23 June 2014 concerning restrictive measures in response 
to the illegal annexation of Crimea and Sevastopol, OJ L 183, 24.6.2014, p. 70.; Council Decision 
2010/573/CFSP of 27 September 2010 concerning restrictive measures against the leadership of the 
Transnistrian region of the Republic of Moldova, OJ L 253, 28.9.2010, p.54-57. 
59 op.cit. n 12. 
60 op.cit. n 12. 
61 A. Sözen & K. Özersay, “The Annan Plan: State Succession or Continuity” (2007) 43 Middle Eastern Studies 
125; from United Nations Security Council Resolution 2398 (2018), the fundamental requirements to which the 
Annan Plan responded remain relevant in the form of United Nations Security Council Resolution 1251 (1999), 
paragraph 11: "Reaffirms its position that a Cyprus settlement must be based on a State of Cyprus with a single 
sovereignty and international personality and a single citizenship, with its independence and territorial 
integrity safeguarded, and comprising two politically equal communities as described in the relevant Security 
Council resolutions, in a bi-communal and bi-zonal federation, and that such a settlement must exclude union 
in whole or in part with any other country or any form of partition or secession". 
62 Article 4, Protocol 10: “In the event of a settlement, the Council, acting unanimously on the basis of a 
proposal from the Commission, shall decide on the adaptations to the terms concerning the accession of 
Cyprus to the European Union with regard to the Turkish Cypriot Community.” 
63 Brussels, 7.4.2004, COM (2004) 189 final, p.2: “It should be stressed that the proposal for the act does not 
include permanent derogations from the acquis, but only transitional periods.” 
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to a redefinition of the people and territory of the Member State that enters within the scope 

of this thesis. Both problems –loss of effective control and possible settlement- appear as 

distinct, salient problems, but here we focus on the current situation of the suspension of the 

acquis through foundational, jurisdictional and structural frames.  Nonetheless, the contours 

of the transition to a settlement is of relevance in so far as they mark out the purpose and 

aim which the suspension and derogation regime of Protocol 10 is trying to achieve in the 

longer term.  

 

II. The Foundational Frame: Buying Milk in the ‘TRNC’ 

 

Having set out the factual nature of the boundary created by the loss of effective control and 

the background to the Cyprus problem, in this section we will explore the foundational frame 

to the scenario. Before moving to specifics, let us recall that the foundational frame relates 

to the terms in which the courts of the Member States and the Union, and indeed other sites 

of constitutional authority, respectively understand and externally assess the legitimacy of 

one another’s internal claims to legitimacy. The principles and techniques which the Union 

and the Member States turn to are expressive of meta-constitutional ideas about how the 

overlap between legal orders is to be managed and legitimated. These can take many forms 

and be understood in a number of ways, and have different content imputed to it ; it can be 

either thicker or thinner, or involve substantive or procedural concessions,, but the metaphor 

of the “common grammar of legitimacy”64 describes the focus of interest as the terms in 

which the Member State and the Union make sense of their respective claims in their own 

terms. This dimension is particularly challenging in the context of loss of effective control to 

a de facto entity, since at the core of the underlying problem is a strong assertion on the part 

of the legal government that the de facto authority is illegitimate, both in terms of domestic 

constitutional and public international law. Due to this, there is no basis for any form of 

foundational frame between the legal orders of the RoC and the ‘TRNC'. That is, since there 

is no mutual engagement, there is no recourse to meta-constitutional principles to conciliate 

the legal conflict. Conversely, any constitutional disagreement that might arise between the 

                                                      
64 D. Halberstam, “Systems Pluralism and Jurisdictional Pluralism: National, Supranational and Global 
Governance” in M. Avbelj & J. Komárek (eds.) Constitutional Pluralism in the European Union and Beyond 
(Oxford: Hart Publishing, 2012), p.99 et seq. 
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RoC and the Union is mediated through Protocol 10, in particular, because, without Article 

1(1) of Protocol 10, pursuant to Article 52 TEU, Union law would apply throughout the 

territory of the  Republic of Cyprus. The suspension in Article 1(1) of Protocol 10 and 

the RoC Doctrine of Necessity, first spelled out in Mustafa Ibrahim, were each “developed 

under the sun of experience”65 as responses to the facts of partition (be it the “first” or 

“second”) either to avoid unrealisable obligations or “irreparable evil” of a national 

Constitution that could not otherwise be kept alive.66 Quite apart from the practical 

convergence of the suspension and the Doctrine of Necessity, Kombos argues that Mustafa 

Ibrahim has had a formalist conservative influence on Cypriot public law which results in an 

“over-readiness to accept the normative impact of EU law without asking difficult 

questions”67. This too presents another reason for the lack of any actual conflict between 

Cypriot Constitutional treatment of the ‘Areas’ and Protocol 10.  

 

The unbridgeable legal divide between the RoC and the ‘TRNC’, on the one hand, and the 

practical foreclosure of significant divergence, on the other hand, requires us to look 

elsewhere for constitutional conflict that nonetheless draws on a pool of meta-constitutional 

ideas about how incommensurable claims can be reconciled. The following section proceeds 

to identify conflict between Protocol 10 and the public international duty of non-recognition. 

In Subsection B below, potential examples of conflict are isolated. In Section C, a foundational 

frame is demonstrated by three distinct techniques for mediating the apparent conflict 

between Union law and the duty of non-recognition: substantive concessions, procedural 

concessions and proportionality.  

 

                                                      
65 Attorney-General of the Republic v. Mustafa Ibrahim and Others, op.cit n 16, per Vassiliades J. 
66 Ibid, per Vassiliades J: “[…] Mr. Berberoglou invoked Article 183 in support of his submission that in the 
absence of a Proclamation of Emergency, promulgated and published as therein provided, no state of 
emergency can exist in Cyprus; and therefore no “necessity” to justify departure from constitutional or 
statutory provisions. 
I would be prepared to concede that learned counsel may be academically right. But this argument, far from 
removing the painful emergency which has in fact been harassing the people of Cyprus for nearly ten months, 
with such terrible effects for so many of them, only establishes in a very convincing manner, how far from 
reality some of our constitutional provisions can now be found; and how badly our Constitution requires 
injections of the doctrine of necessity to keep some of its parts alive […]”. 
67 C. Kombos, The Impact of EU Law on Cypriot Public Law (Athens: Sakkoulas Publications, 2015); P. 
Birkinshaw, “Book Review: The Impact of EU Law on Cypriot Public Law, Constantinos Kombos” (2016) 22(4) 
European Public Law, 775, 776. 
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A. An Unbridgeable Legal Divide  

 

As is apparent from Apostolides68, as regards title to land, the Courts of the RoC claim legal 

authority over the whole island of Cyprus, and reject any attempt even to defer real estate 

issues for a future comprehensive settlement plan. For that reason in the following section, it 

is firstly necessary to assess, whether a foundational dimension can be said to be in evidence 

in the case of loss of effective control to a de facto authority. Secondly, by reference to the 

Cyprus issue it is important to establish how such a foundational dimension, or the absence 

of one, has manifested itself. This aspect is important to look at because whether or not there 

is commensurability between the de jure and de facto constitutional authorities is an 

important way to understand their interaction.  It is equally of value because it sets the terms 

for the Union’s accommodation of the anomaly of loss of effective control.   

 

Firstly, let us consider whether it is can be properly claimed that any foundational 

commensurability exists between the de facto and de jure authority. While quite removed 

from the context of European judicial and legislative interaction in which the explanatory 

theory has developed, it has been argued that constitutional pluralism exists precisely in 

circumstances when the existence of the state (including in only part of a territory) is called 

into crisis. While it might seem like the simple idea of parallel legality excludes any 

foundational dimension, it is worth examining what claims are made about the substantive 

commensurability of constitutional claims under this conception. 

 

Barber suggests that loss of effective control by secession, putting to one side whether or not 

the creation of such a putative state represents a breach of jus cogens, institutes 

constitutional pluralism. For him, constitutional pluralism is an “overlap of states”69, which 

contrasts with legal pluralism which amounts to a clash of rules of recognition. The example 

of the Rhodesian Crisis of 196570 which he gives might be  extrapolated to the example of 

Cyprus. At least from a public international and national law point of view, the circumstances 

                                                      
68 Case C-420/07, Apostolides, ECLI:EU:C:2009:271. 
69 N. W. Barber, op.cit. n.25, p. 182. 
70 Ibid, pp. 159-162. 
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following the Unilateral Declaration of Independence (‘UDI’) of Rhodesia71 mirror those of the 

1983 proclamation of the ‘TRNC’, and it is therefore worth tracing Barber’s argument to see 

in what respect constitutional pluralism can be said to exist in an atmosphere of mutual claims 

of illegitimacy. This formulation of constitutional pluralism might be called into question on 

the grounds that it acknowledges neither of the two precepts around which scholars coalesce 

in their description of the phenomenon:  constitutional pluralism exists where there is both 

an acknowledgement of the autonomy and equality of each legal order and where, on the 

other hand, procedural or substantive concessions to such autonomy and equality are made. 

72  

 

In the case of Cyprus, the mutual charges of illegitimacy equate to overlapping internal 

understandings of constitutionality and international legality. For our purposes here, it also 

goes beyond that: it also immediately questions the plausibility of the foundational dimension 

in such a situation where there is neither a shared purpose nor any “common grammar of 

legitimacy” nor any mutual embedded openness e.g. as between the RoC and the ‘TRNC’.  

 

In the case of loss of effective control, the secessionist entity is regarded as both illegitimate 

and subordinate, and, accordingly, no concessions, be they procedural or substantive, can be 

offered to the independence or coequality of the legal order of the de facto effective regime. 

On this basis, while a plurality of constitutional orders is clearly in evidence, at least from the 

point of view of the internal logic of each, it seems scarcely possible to conclude that it 

represents any kind of constitutional pluralism, since both the de facto and de jure regimes 

repudiate its tenets. On the other hand, public international law makes some allowances for 

the facts of de facto control, in the form of the Namibia exception73. These may not represent 

                                                      
71 UN Security Council Resolution 216 of 11 November 1965; UN Security Council Resolution 217 of 12 
November 1965.  
72 K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), p.101. 
73 The Namibia exception refers to the exception to the duty of non-recognition spelled at: Legal Consequences 
for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970), Advisory Opinion, (1971) I.C.J. Reports, p. 16, paragraph 125: 125. In general, 
the non-recognition of South Africa's administration of the Territory should not result in depriving the people 
of Namibia 
of any advantages derived from international co-operation. In particular, while official acts performed by the 
Government of South Africa on behalf of or concerning Namibia after the termination of the Mandate are 
illegal and invalid, this invalidity cannot be extended to those acts, such as, for instance, the registration of 
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“concessions” in the sense described by constitutional pluralism, but they acknowledge the 

parallel effective “factual” legal system on the ground for the benefit of the population of the 

territory over which effective control is exercised, both in terms of recognising responsibility 

for the international relations of the territory and giving effect to parts of the law of the de 

facto effective regime.  The Namibia exception, even when expanded by the Loizidou74 so as 

not to deprive the inhabitants of the 'Areas' from the "advantage derived from international 

cooperation" in the form of the protection of the Convention, the judgment remains 

nonetheless a “concession” to facts on the ground, rather than to the coequality and 

autonomy of the law of the 'TRNC'. The same conclusion applies to Güzelyurtlu75 judgment 

which held that the lack of cooperation with the authorities of the 'TRNC' in the criminal 

investigation of a murder to constitute a violation by Cyprus and Turkey of Article 2 ECHR. 

Such an interpretation is supported especially by the partly dissenting opinion of Judge 

Serghides, who characterises the majority view (he could not support) as recognising human 

rights responsibility of the criminal courts of the 'TRNC' as an expression of the Namibia 

exception.76  The role of the Namibia exception is similar in Xenides-Arestis77, presenting the 

'TRNC' IPC78 scheme as an accessible and effecitve domestic remedy; Demopoulos79,  holding 

that those remedies had not been exhausted; and Foka80, detention could be "prescribed by 

law" by a law of the 'TRNC' for the purposes of Article 5 ECHR. This reading of the Loizidou 

case law as expanded application of the Namibia exception is not uncontroversial. Indeed, 

                                                      
births, deaths and marriages, the effects of which can be ignored only to the detriment of the inhabitants of 
the Territory". 
74 Application no. 15318/89, Loizidou v. Turkey, paragraph 45: "The Court confines itself to the above 
conclusion and does not consider it desirable, let alone necessary, in the present context to elaborate a 
general theory concerning the lawfulness of legislative and administrative acts of the "TRNC". It notes, 
however, that international law recognises the legitimacy of certain legal arrangements and transactions in 
such a situation, for instance as regards the registration of births, deaths and marriages, "the effects of which 
can be ignored only to the detriment of the inhabitants of the [t]erritory" (see, in this context, Advisory 
Opinion on Legal Consequences for States of the Continued Presence of South Africa in Namibia […], para. 
125)". 
75 Application no. 36925/07, Güzelyurtlu and Others v. Cyprus and Turkey, 
ECLI:CE:ECHR:2017:0404JUD003692507. 
76 Partly Dissenting Opinion of Judge Serghides, Güzelyurtlu, ibid, paragraph 16 and 17. 
77 Application no. 46347/99, Xenides-Arestis (Merits), ECLI:CE:ECHR:2005:1222JUD004634799, paragraph 37.  
78 2005 IPC Law under Sections 8(2)(A) and 22 of the Law for the Compensation, Exchange and Restitution of 
Immovable Properties Which Are Within the Scope of Subparagraph (b) of Paragraph 1 of Article 159 of the 
Constitution of the 'TRNC'.  
79 Applications nos. 46113/99, 3843/02, 13751/02, 13466/03, 14163/04, 10200/04, 19993/04, Demopoulos 
and others v. Turkey (Admissibility), ECLI:CE:ECHR:2010:0301DEC004611399, paragraph 96. 
80 Application no. 28940/95, Foka v. Turkey, ECLI:CE:ECHR:2008:0624JUD002894095, paragraph 80; See also: 
Protopapa v. Turkey,  ECLI:CE:ECHR:2009:0224JUD001608490, paragraph 60.  
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basic rejection of the notion that "legal" provision of the 'TRNC' depriving an individual of 

their property rights can be assimilated to birth, death and marriage certificates81 seems to 

cast direct doubt on any role for exception.82 However, the consideration of whether possible 

positive measures taken by the 'TRNC' to provide housing, under its domestic "Doctrine of 

Necessity", could suffice as justification for the denial of access to Ms Loizidou's legal 

property83, suggests an expansion of Namibia to permit an assessment of the human rights 

compatibility and proportionality of otherwise invalid measures taken by the illegal regime in 

application of its own "law".84 Likewise, I would argue that the Namibia exception has been 

of significance in the case law following Loizidou, not in granting recognition to the legal acts 

of 'TRNC' in themselves, like routine acts of birth, death and marriage, but in acknowledging 

those acts as fulfilling certain initial criteria of admissibility in order to prevent a vacuum in 

the "advantages derived from international co-operation", in this case human rights 

protection. Moreover, this functional use of the Namibia exception, if anything reinforces the 

impression that the 'TRNC' legal order is not one co-equal with that of the RoC or the Union. 

Its 'law' is only acknowledged to exist as a fact to plug a gap in human rights protection for 

the benefit of the inhabitants of the 'Area'. This ghostly existence, through the lens of the 

Namibia exception, cannot be the basis for any kind of "furtive recognition"85 or, more 

relevantly here, for constitutional pluralism, at least as it is presented by Jaklic's synthesis of 

the scholarship, as premised on co-equality and concessions.  

 

For the sake of completeness, it is worth, at this stage, addressing the citizenship of 

inhabitants of the 'Areas'. This will not be addressed elsewhere in this chapter, but it is 

important to tackle to the extent that overlap of laws suggest a sort of plurality in the status 

                                                      
81 Application no. 15318/89, Loizidou v. Turkey, paragraph 46 and 47; cf. the Dissenting Opinions of Judges 
Baka and Pettiti.  
82 N. Skoutaris, op.cit. n 9, p. 78. 
83 Application no. 15318/89, Loizidou v. Turkey, paragraph 64: 64. "Apart from a passing reference to the 
doctrine of necessity as a justification for the acts of the "TRNC" […] It has not, however, been explained how 
the need to rehouse displaced Turkish Cypriot refugees in the years following the Turkish intervention in the 
island in 1974 could justify the complete negation of the applicant’s property rights in the form of a total and 
continuous denial of access and a purported expropriation without compensation […] In such circumstances, 
the Court concludes that there has been and continues to be a breach of Article 1 of Protocol No. 1 (P1-1)". 
84 Y. Ronen, op.cit. n 14, p. 91; J. Crawford, Browlie's Principles of Public International Law (Oxford: Oxford 
University Press, 8th ed., 2012), p. 164.  
85 P. Athanassiou, “The Status of the ‘TRNC’ through the Prism of Recent Legal Developments: Towards Furtive 
Recognition” (2010) 22(1) The Cyprus Review 15 
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of those North of the Green Line as citizens of the illegal 'TRNC'86; citizens of the RoC, under 

Section 2 of Annex D of the Treaty of Establishment and the Republic of Cyprus Citizenship 

Law of 196787; and citizens of the Union under Article 20(1) TFEU. All that will be said here, 

from the very narrow perspective of discerning the place for a foundational frame in the 

Cyprus problem, is that that this overlap has profound importance as a guarantee of the bi-

communal structure of the Republic88 and giving access to the rights of Union citizenship89, 

but does not bolster the coequality of the 'TRNC'. It therefore cannot help us to identify 

incommensurable claims that are resolved by recourse to meta-constitutional principles 

beyond the parameters of each other two or more legal orders involved. 

 

In summary, while the territorial conflict between the ‘TRNC’ and the RoC represents an 

“overlap of states” in Barber’s terms, his idea cannot easily be reconciled with the mutual 

recognition of coequality and autonomy that Jaklic’s synthesis identifies as the hallmarks of 

constitutional pluralism, with contrast with mere signs of the plurality of parallel legal orders. 

Relatedly, the Namibia exception equates to concessions to the factual existence of ‘TRNC’ 

rather than to the equality of its law. As a consequence, while the ‘TRNC’ and RoC present 

incommensurable claims of authority over the ‘Areas’ there is no foundational frame of meta-

constitutional principles to which they can turn since they regard one another as illegitimate.  

 

 

 

 

                                                      
86 See in connection with this illegality: Caglar v. Billingham (Inspector of Taxes) [1996] STC (SCD) 150. The 
would-be citizenship law of the 'TRNC' is the following: Law of 21 May 1993, Resmi Gazette KKTC, No. 52, 27 
May 1993.  
87 Section 2, Annex 4 of the Treaty of Establishment is available at: 
https://peacemaker.un.org/sites/peacemaker.un.org/files/CY_600816_TreatyNicosia.pdf; The Republic of 
Cyprus Citizenship Law 1967 as amended by Law No. 43 of 1967; Law 1 of 1972; Law No. 74 of 1983; Law No. 
19(1) of 1996; Law No. 58(1) of 1996; Law 70(1) of 1996; Law 50(1) of 1997; Law 102(1) of 1998; Law 105(1) of 
1998; Law 65(1) of 1999; Law 128(1) of 1999;  
88 N. Skoutaris, op.cit. n 9, p. 71. See Application no. 69949/01, Aziz v. Cyprus, 
ECLI:CE:ECHR:2004:0622JUD006994901. 
89 For the conclusion that it is "highly improbable" that Loizidou would be followed by the Court of Justice in 
the interpretation of Union law, especially as regards holding Turkey responsible for the  see: N. Skoutaris, 
"Differentiation in European Union Citizenship Law" in A. Ott & K. Inglis (eds.) The Constitution of Europe and 
an Enlarging Union: Unity in Diversity? (Groningen: Europa Law Publishing, 2005), pp. 172-174.  

https://peacemaker.un.org/sites/peacemaker.un.org/files/CY_600816_TreatyNicosia.pdf
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B. Incommensurability: Protocol 10 and the Duty of Non-Recognition  

 

Having established that, on a proper reading, no foundational dimension can be said to exist 

as between de facto and de jure authority, in general, and the RoC and ‘TRNC’ in particular, 

let us turn to consider whether the Union’s approach to the suspension of the acquis under 

Protocol 10 presents any conflict with the duty of non-recognition in public international law. 

The content of that duty is fiercely contested but a common starting point is the Namibia 

Advisory Opinion90 of the International Court of Justice, especially at paragraphs 122 to 124. 

The Namibia Advisory Opinion retains importance as the guiding the formulation of Article 41 

of Draft Articles on State Responsibility for Internationally Wrongful Acts91, in the 

International Law Commission’s commentaries, and likewise those in respect of Article 42 of 

Draft Articles on the Responsibility of International Organizations for Internationally Wrongful 

Acts92.  

 

In essence, diverging from that starting-point, two rival approaches to non-recognition can 

be distinguished: on the one hand, there is a permissive approach to non-recognition, 

advocated principally by Talmon93, on the other, there is a stricter, even ascetic, 

“consequential approach”94 championed by Ronen and Orakhelashvili. Crawford alludes to 

the absolutist character of the “consequential approach”, which relies on a broad reading of 

the Namibia Advisory Opinion’s Paragraph 124 proscription of “economic dealings”, when he 

argues that the “sale of milk”95 from private persons in an ‘Area’ under the administration of 

                                                      
90 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, (1971) I.C.J. Reports, p. 16.  
91 Draft Articles on State Responsibility for Internationally Wrongful Acts, Yearbook of the International Law 
Commission, 2001, vol. II, Part Two. Article 41(2): “No State shall recognize as lawful a situation created by a 
serious breach within the meaning of article 40, nor render aid or assistance in maintaining that situation”. 
92 Draft Articles on the Responsibility of International Organizations for Internationally Wrongful Acts. Yearbook 
of the International Law Commission, 2011, vol. II, Part Two. Article 42(2): “No State or international 
organization shall recognize as lawful a situation created by a serious breach within the meaning of article 41, 
nor render aid or assistance in maintaining that situation”. 
93 S. Talmon, “The Duty Not to ‘Recognize as Lawful’ a Situation Created by the Illegal Use of Force or Other 
Serious Breaches of a Jus Cogens Obligation: An Obligation without Real Substance” in C. Tomuschat & J-.M. 
Thouvenin (eds.) The Fundamental Rules of the International Legal Order: Jus Cogens and Obligations Erga 
Omnes (Leiden: Martinus Nijhoff, 2006), p.114.  
94 A. Orakhelashvili, Peremptory Norms in International Law (Oxford: Oxford University Press, 2006), p.388 
95 J. Crawford, “Third Party Obligations with respect to Israeli Settlements in the Occupied Palestinian 
Territories’ (24 January 2012) (‘Crawford Opinion on Israeli Settlements’), paragraph 51. Available at 
http://www.tuc.org.uk/sites/default/files/tucfiles/LegalOpinionIsraeliSettlements.pdf 

http://www.tuc.org.uk/sites/default/files/tucfiles/LegalOpinionIsraeliSettlements.pdf
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an illegal regime would not be “untainted by the illegality of the administration”96. Though 

the ban on “economic dealings” with illegal regimes is argued by some to be confined to the 

facts of the Namibia Advisory Opinion97, that seems to ignore the broad framing of the Court’s 

answer and the reliance upon the case in the ILC’s elaboration of Article 41 of the Draft 

Articles. Our purpose here is not to argue for a particular interpretation of public international 

law but there seems at least a good prima facie case to argue that the “consequential 

approach” represents the international legal obligations of the Union as regards the ‘TRNC’. 

Accordingly, that viewpoint, however absolutist it might seem, is taken as the yardstick 

against which the Union law framing of interaction with the ‘Areas’ under Protocol 10 is 

assessed. 

 

In setting up the chief potential conflict as between Protocol 10 and a "consequential" reading 

of the duty of non-recognition, it is worth noting the dual nature of that duty not to recognise. 

On the one hand, it is an objective erga omnes98 duty binding to all, on all. This is to say that 

the state that is displaced by the illegal regime, in casu the RoC, is equally bound by the duty 

of non-recognition and the breach of peremptory norms is not against the displaced regime 

but against a norm of international public order. On the other hand, the breach of jus cogens 

represents a kind of proxy for the subjective rights of the displaced regime. In this latter sense, 

the duty of non-recognition is directed towards forcing the illegal regime to withdraw, while 

this does not necessarily preface a reversion to the legal situation before the illegal acts, the 

illegal regime is distinguished by removing or suppressing a legal regime in fact but not in law. 

In the terms of this chapter, the duty of non-recognition is therefore not merely a synonym 

for the sovereignty or territorial integrity of the RoC, since it is objective, but it does protect 

the subjective territorial claims of that Member State as extending to the Northern part of 

the Island. Accordingly, any potential conflict between Protocol 10 and the duty of non-

recognition is a potential conflict between Union and public international law but also one 

that involves possible incommensurability between Union and Member State claims. 

 

                                                      
96 J. Crawford, The Creation of States in International Law (Oxford: Oxford University Press, 2006), p. 167. 
97 E. Kontorovich, “Economic Dealings with Occupied Territories” (2015) 53(5) Columbia Journal of 
Transnational Law 584, 589.  
98 See East Timor Case; Wall Advisory Opinion, supra. 
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1. Objective: The Comprehensive Settlement and The New State (of Affairs) 

 

In aiming for a settlement that accommodates the legal narratives of both the RoC and the 

‘TRNC’ accompanied with adopting a narrowing reading of the obligation of non-recognition 

through economic dealings and relationships, the Union legal order risks incommensurability 

with the duty of non-recognition in public international law promoting prospective  

 

The interaction between the legal orders of the ‘TRNC’, the RoC and the European Union 

under Protocol 10 suspension is framed by the pursuit of “reunification”99, with more or less 

specificity, not by the objective of reversion to, unilaterally acquired, effective control by the 

Republic of Cyprus. To be sure, as discussed below vis à vis the jurisdictional dimension, initial 

impossibility is the chief ground for the inclusion of suspension in the Accession Treaty. Initial 

impossibility is however shaped by the envisaged remedy that would make enforcement of 

the acquis in the ‘Areas’ practically realisable: reunification on certain grounds. In this respect, 

the purpose of Protocol 10 diverges markedly from the aim of the public international law 

duty of non-recognition, which is “to ensure that the illegal regime cannot consolidate itself 

in the territory…intended to induce that regime to withdraw, thereby bring the violation of 

the peremptory norm to an end”.100 The duty of non-recognition does not prohibit retroactive 

recognition of the acts and facts of an illegal regime after its existence has been definitively 

put to an end, as part of a transition.101 However, to envision the prospective accommodation 

of aspects of the illegal regime, both in fact and law, as the objective of the Protocol 10, under 

a comprehensive settlement, diverges from the purpose of the duty of non-recognition, which 

is merely to oust the illegal regime. While this implicit objective of Protocol 10 may not violate 

the duty of non-recognition, it does promote other effects and means, in the form of 

"dealings" that, it is argued below, seem to constitute such a breach by encouraging factual 

consolidation of the 'TRNC', at least in the short term. 

 

                                                      
99 Opinion of Advocate General Kokott in C-420/07, Apostolides, ECLI:EU:C:2008:749, paragraph 39. 
100 Y. Ronen, op.cit. n 14, p.313. 
101 Ibid, pp. 288-294; See for, instance, Articles 31(2) and 34, of the Timor-Leste Draft Land Law (June 2009) 
which recognises the most recent title to land even if granted under the illegal Indonesian regime.   
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To be more specific, the objective of “reunification” is seen most prominently in the 

conception of the United Cyprus Republic (UCR) in the Annan Plan, in prospect when Protocol 

10 was concluded, in maintaining a studious ambiguity as to whether its creation would entail 

continuity of the RoC or state succession. The language of the Foundation Agreement reflects 

this deliberate equivocation by referring to a “new state of affairs” rather than to a “new 

state”: a term which accommodates both continuity and succession by a new state.102 The 

process by which the UCR would accede to the UN demonstrates the hybridity between 

continuity and succession, which is the “very essence of the comprehensive settlement”103 

proposed by the Annan Plan. Article 13/3 of the Foundation Agreement provides that the Co-

Presidents of the UCR “inform” the United Nations that the membership rights and duties of 

Cyprus will, from that point, be exercised “in accordance with the new state of affairs”.104 

Such a proposed “settlement” or “solution” is, in any case, not unambiguously imagined to 

be the status quo ante before the 1974 intervention and 1983 declaration of independence. 

The ambiguity relating to the “legal narrative”105 to be adopted in any prospective settlement, 

in terms both of constitutional and public international terms, entails a degree of engagement 

with the legal order of the ‘TRNC’, or at least suspension of a hierarchical account. If 

succession is to occur, or at least be “juxtaposed”106 to a simultaneously held continuity 

theory, both internal and external legal acts of the ‘TRNC’ would be transferred to the UCR. 

To adopt the ambiguity of the Annan Plan would be to reject the view of the RoC that acts of 

the ‘TRNC’ are illegal and invalid and would retroactively recognise the “past acts”107 of the 

legal order of the ‘TRNC’ as “faits accomplis of the invasion”108 warranted by law and 

                                                      
102 A. Sözen & K. Özersay, op.cit.n.39, at 134. 
103 A. Sözen & K. Özersay, ibid, at 131. 
104 cf. A. Sözen & K. Özersay, ibid, at 134. They argue that the formulation of Article 13/3 more closely accords 
with a continuity narrative of the Republic of Cyprus, and cite in support of this position the allegedly 
analogous procedure set out in “Letter to the Secretary-General of the Council of Europe”, Foundation 
Agreement, Annex IX, Attachment 3, and the succession approach being precluded with respect to the 
membership of international organisations. Apart from this offering a oversimplified and inaccurate account of 
succession to the membership of international organisations, and mischaracterizes the position clarified by the 
ECtHR in Application 11890/05, Bijelič v Montenegro and Serbia, 28 April 2009, which stated that the ECHR had 
been “continuously in force” in Montenegro, even before its accession to the Council of Europe, because of a 
unilateral notification by Montenegro. Such a position accords, if anything, more closely with succession than 
with continuity, and therefore ambiguity is maintained.  
105 Y. Ronen, op.cit. n 14, p.69. 
106 A. Berramdane, “Chypre et L’Union européenne” in K. Agapiou & J. Rossetto (eds.) Chypre dans L’Union 
européenne (Bruylant, 2006), p.43.  
107 For more details of this view of “past acts”see: A. Sözen & K. Özersay, op.cit.n.39, at 132. 
108 Declaration by the President of the Republic Mr Tassos Papadopoulos regarding the referendum of 24th 
April 2004, 7 April 2004. Available at: 
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demanding acknowledgement as law. Article 12/1 of the Foundation Agreement on Past Acts 

makes this quite explicit: 

 

“Any act, whether of a legislative, executive or judicial nature, by any authority in 

Cyprus whatsoever, prior to entry into force of this Agreement, is recognised as valid 

and, provided it is not inconsistent with or repugnant to any other provision of this 

Agreement or international law, its effect shall continue following entry into force of 

this Agreement. No-one shall be able to contest the validity of such acts by reason of 

what occurred prior to entry into force of this Agreement.”109 

 

Added to this are Observations 2 and 3 which respectively make clear that “Cyprus” in Article 

12/1 refers to the island rather than to any previous entity and repugnance to international 

law refers to illegality without prejudice to “the legitimacy or status” of both the RoC and the 

‘TRNC’ under international law.110 Through the lens of the “comprehensive settlement” 

contemplated by the Annan Plan, and in prospect at the time of the accession of the RoC, the 

suspension of Protocol 10 is framed by a kind of prospective regularisation of the ‘TRNC’. It is 

not argued here that this is straight-forwardly a  “furtive recognition”111 of the kind that 

Athanassiou contends. But the argument is that the objective of Protocol 10 lends a sort of 

prospective legality to the faits accomplis of the ‘TRNC’ in the light of the supposed “win-win” 

ambiguous legality of its status under a future settlement. The proposed Act of Adaption, with 

the legal basis of Article 4 of Protocol 10, alludes to the ambiguity of the Annan Plan’s “new 

state of affairs”. In particular, the title of the Act itself is: “adaption of the terms of accession 

of the United Cyprus Republic to the European Union” rather than “the terms concerning the 

accession of Cyprus to the European Union with regard to the Turkish Cypriot Community” of 

Article 4, Protocol 10. The final title of the Act of Adaption referring to the UCR, which was 

put forward both as a successor of the two Cypriot “states” and as the continuity of the RoC, 

seems to come closer to the language of the creation of a “new state” than the simple 

reference to adaption “with regard to the Turkish Cypriot Community” and, indeed, the Act 

                                                      
<http://www.moi.gov.cy/moi/pio/pio.nsf/All/B7CC10D781AC186AC2256E7000254D3E?OpenDocument&print
> 
109 Annan Plan, Article 12/1, Foundation Agreement, op.cit.n 
110 Ibid, Observations 2 and 3.  
111 P. Athanassiou, op.cit. n 83.  

http://www.moi.gov.cy/moi/pio/pio.nsf/All/B7CC10D781AC186AC2256E7000254D3E?OpenDocument&print
http://www.moi.gov.cy/moi/pio/pio.nsf/All/B7CC10D781AC186AC2256E7000254D3E?OpenDocument&print
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of Adaption refers to the “new state of affairs” language embracing both legal narratives.112 

While the “Turkish Cypriot Community” need not be synonymous with the ‘TRNC’113, the term 

carries a sufficient variety of meanings “to accommodate the terms of such a settlement in 

line with the principles on which the EU is founded”. In the final analysis, both Article 4 of 

Protocol 10 and the Commission’s proposed Act of Adaption provide scope for the 

juxtaposition of both legal narratives in a future settlement.  

 

It follows from the forgoing that the objective of Protocol 10 diverges from that of the classic 

aim of the duty of non-recognition. Whereas the former promotes an ambiguous "New State 

of Affairs" in a settlement that embraces aspects of the 'TRNC', the latter aims merely to cause 

the illegal regime to withdraw. The argument here has not aimed to present the objective of 

Protocol 10 as a direct violation of the duty of non-recognition, especially since retroactive 

recognition of elements of an illegal regime is permitted after withdrawal of an illegal regime. 

Rather, what the section has sought to demonstrate is that a suspension that is not purely 

framed by the objective of causing the illegal regime to withdraw, but instead is informed by 

the anticipation of a settlement, risks promoting dealings that are not compatible with the 

duty of non-recognition. In Sections II.B.2 and 3 we will now explore two such examples of 

dealings. 

 

2.  Effects: Economic Development of the “Areas” 

 

In that connection, the European Union’s approach to the suspension does not accord with 

the features of the obligation of non-recognition in public international law. To begin with, 

Article 3(1) of Protocol 10 states that the suspension of the acquis does not preclude 

measures designed to promote the economic development of the northern areas. Effect has 

                                                      
112 Recital (6), Brussels, 7.4.2004, COM (2004) 189 final. 
113 AG Kokott, paragraph 40. The Advocate General takes Turkish Cypriot Community to mean the same thing 
as ‘TRNC’, and, as such, an entity capable of exercising effective control: “As the Commission in particular 
points out, however, it was not the intention to exclude the application of all provisions of Community law 
with a bearing on areas under the control of the Turkish Cypriot community. Accordingly, Article 3(1) of the 
Protocol provides that the suspension of the acquis communautaire is not to preclude measures with a view to 
promoting the economic development of the  
areas referred to […]” 
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been given to this not only by the Green Line Regulation114 (in addition to Article 2, Protocol 

10) but also by Council Regulation 389/2006115 (“Financial Aid Regulation”) as an instrument 

with the objective of encouraging the economic development of the Turkish Cypriot 

community by means of financial aid. This contrasts markedly with Paragraph 124 of the 

Namibia Advisory Opinion which it is useful to cite in full:   

  

"The restraints which are implicit in the non-recognition of South Africa's 

presence in Namibia and the explicit provisions of paragraph 5 of resolution 

276 (1970) impose upon member States the obligation to abstain from 

entering into economic and other forms of relationship or dealings with South 

Africa on behalf of or concerning Namibia which may entrench its authority 

over the Territory."116 

 

The concept of “entrenchment of authority”, which is introduced in contradistinction to the 

bolstering of the “legality” of the regime, in paragraph 123 of the Namibia Advisory Opinion,  

refers to the reinforcement of de facto control “on the ground”, which economic relationships 

may promote, rather than the acknowledgement of any formal legal status. Such economic 

relationships or dealings, as referred to in Paragraph 124, fall short of the treaty or diplomatic 

relations, prohibited respectively in Paragraphs 122 and 123 of the Advisory Opinion, which 

entail by their very nature legal recognition of the regime.117 Accordingly, both the Aid and 

the Green Line Regulation might be seen as “entrenching the authority” of the de facto 

authority of the ‘TRNC’. Such entrenchment of authority might in particular be said to be in 

evidence because the Aid Regulation is conceived as extending the application of provisions 

of Union law, as part of the acquis.118 The wide reading given to the prohibition on economic 

                                                      
114 Council Regulation (EC) No 866/2004 of 29 April 2004 on a regime under Article 2 of Protocol 10 to the Act 
of Accession, OJ L 206, 9.6.2004, p. 128. 
115 Council Regulation (EC) No 389/2006 of 27 February 2006 establishing an instrument of financial support 
for encouraging the economic development of the Turkish Cypriot community and amending Council 
Regulation (EC) No 2667/2000 on the European Agency for Reconstruction, OJ L 65, 7.3.2006, p. 5–8.  
116 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16, paragraph 
124; See also : Written Statement of the Secretary-General, Namibia Advisory Opinion, ICJ Pleadings Volume I, 
paragraphs 120-148. 
117 Y. Ronen, op.cit.n 14, p. 78. 
118 Advocate General Kokott, Apostolides, paragraph 40. 
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dealings by the majority in the Namibia Advisory Opinion is particularly borne out by the 

separate opinions of Judges Onyeama119, Petrén120 and Dillard121, who argue that the line on 

economic dealings should be drawn where they are carried out at a formal “top-level” that 

entails recognition of the governmental authority, but administrative dealings and contact 

may be permitted. 

 

This absolutist reading of the duty of non-recognition, through the lens in particular of 

paragraph 124 of the Namibia Advisory Opinion, is disputed most notably by Stefan Talmon. 

He makes a distinction between official acts which imply recognition of the legality of a breach 

of peremptory norms and a more rigid formulation precluding all dealings under all 

circumstances.122 

 

In our more specific context here, two separate counterarguments have been advanced as 

regards the application of the duty of non-recognition to the Green Line and Financial Aid 

Regulations. The first asserts that the Financial Aid regulation does not “entrench the 

authority” of the ‘TRNC’, as such, but is designed to benefit the Turkish Cypriot population 

and facilitate a comprehensive settlement. A second counterargument might be advanced on 

the basis of the alleged irrelevance of the Namibia Advisory Opinion to the Cyprus problem, 

as particularly asserted by Advocate General Gulmann in Anastasiou I. Let us examine each of 

these in turn. 

 

Firstly, the argument that financial aid and trade (both direct and ‘across the Green Line’) do 

not “entrench the authority” of the ‘TRNC’ can be extrapolated from Hoffmeister’s discussion 

of the compatibility of the proposed Direct Trade Regulation123 with international law.124 

While Hoffmeister addresses the compatibility of the Financial Aid Regulation with 

                                                      
119 Separate Opinion of Judge Onyeama, Namibia Advisory Opinion, paragraph 149. 
120 Separate Opinion of Judge Petrén, Namibia Advisory Opinion, paragraphs 134 and 137. 
121 Separate Opinion of Judge Dillard, Namibia Advisory Opinion, paragraph 166. For Judge Dillard, the duty of 
non-recognition "permits flexibility of in application at such governmental levels as do not imply recognition of 
legitimacy". 
122 S. Talmon, op.cit. n 82.   
123  Proposal for a Council Regulation on special conditions for trade with those areas of the Republic of Cyprus 
in which the Government of the Republic of Cyprus does not exercise effective control, COM (2004) 466 final, 
Brussels 7.7. 2004. 
124 F. Hoffmeister, op.cit.n 47, p.219. 



232 
 

international law and UN Security Council Resolution 541 (1983) separately, and on the 

narrow textual ground that Recital 10 of the Regulation explicitly excludes recognition125, his  

argument with regard to the “consolidation” of the ‘TRNC’ through the Direct Trade 

Regulation anticipates the same objections with regard to the Financial Aid Regulation.126 

Hoffmeister argues not only that financial aid does not contravene the call “not to recognise” 

the ‘TRNC’ under UN Security Council Resolution 541(1983), which appears to be taken by 

him to mean explicit, legal recognition, but it is also contended that financial aid does not 

“facilitate or in any way assist” the ‘TRNC’.127 Leaving aside the narrow conception of 

recognition inherent in the view that avoidance of express acknowledgement of statehood is 

sufficient, let us concentrate on the submission that the facilitation and assistance of the 

recognition of the ‘TRNC’ are avoided. Hoffmeister, drawing on argumentation developed by 

Giegerich128, contends that direct trade, and, it is argued here, by extension financial aid and 

trade across the Green Line, would not have the effect of “consolidating” the ‘TRNC’, since its 

professed aim129 is to facilitate the unification of Cyprus. Furthermore, it is advanced that 

incompatibility with international law is avoided since in any case direct trade between the 

EU and Northern Cyprus would “benefit individual Turkish Cypriots” rather than the ‘TRNC’ as 

such. Hoffmeister is effectively arguing direct trade does not contravene the duty of non-

recognition set out in paragraph 124 of the Namibia Advisory Opinion with respect to the 

entrenchment of authority of a regime resulting from objective illegality, such as the ‘TRNC’, 

by “economic and other [...] relationships or dealings”. He is furthermore in effect arguing 

that in benefiting “individual Turkish Cypriots”, as opposed to the regime per se, direct trade 

would fall within the paragraph 125 Namibia exception, providing that non-recognition 

should not deprive “inhabitants of the Territory” or “people” of “any advantages derived from 

international cooperation”. Accordingly, firstly, economic development of the areas beyond 

the Green Line, he argues, does not increase the de facto control of the ‘TRNC’ and thereby 

lead to its factual consolidation, but clears the way for a “new state of affairs” emerging from 

                                                      
125 F. Hoffmeister, ibid, p.220. 
126 Indeed, Hoffmeister refers to the “direct aid regulation [sic]” in his analysis of the proposed Direct Trade 
Regulation, F. Hoffmeister, ibid, p.219. 
127 F. Hoffmeister, ibid, p.219. 
128 T. Giegerich, “The EU Accession and the Fate of the Annan Plan- Concluding Remarks” in T. Giegerich (ed.) 
The EU Accession of Cyprus: Key to the Political and Legal Solution of an “Insoluable” Ethnic Conflict? (Baden-
Baden, 2006), pp.253-263. 
129 Recital (1), op.cit. n 64. 
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a comprehensive settlement. Put differently, trade (whether direct or across the Green Line) 

and financial aid should be seen as helping to bring the ‘TRNC’ to an end and to facilitating 

the reacquisition of effective control by a reunified Cyprus.  

 

Regardless of what one makes of this argument, it seems doubtful that the avowed objectives 

of the Regulations in question suffice to address all international law objections with respect 

to possible entrenchment of authority. In the terms in which the duty of non-recognition is 

put with respect to abstention from economic dealings and relationships, financial aid and 

trade (whether across the Green Line or direct) have the effect of increasing the factual 

authority of ‘TRNC’ in the interim. As has been shown in the contrast between the approach 

of Talmon, on the one hand, and Ronen and Orakhelashvili, on the other, a “consequential 

approach”130, favoured by the latter group of scholars, takes better account of a claimed 

statehood not only as a formal legal status but as a “phenomenon displaying its effects and 

implications in time and space” enabling an “entity to effectively exercise what it claims as its 

sovereign powers”.131 That is that the duty of non-recognition is comprehensive enough to 

forbid any act that might entrench effective control of the illegal regime rather than merely 

entrench its formal authority.132  

 

The second approach to the duty of non-recognition distinguishes the Cyprus issue from that 

in Namibia during the relevant period of occupation by South Africa. In Anastasiou I Advocate 

General Gulmann makes the claim that the Namibia Advisory Opinion is of “little, if any, 

relevance” to the situation of Northern Cyprus.133 This is underscored by the Court’s even 

bolder claim that “the special situation of Namibia and that of Cyprus are not comparable 

from either the legal or the factual point of view. Consequently no interpretation can be based 

on an analogy between them”.134 What is curious is that, despite this dismissal of the 

relevance of the Namibia Advisory Opinion, as to both the facts and law, in toto, in substance, 

Advocate General Gulmann distinguishes the treatment of the ‘TRNC’ on far narrower 

grounds. Indeed, the Advocate General’s Opinion at paragraph 59, is premised on the 

                                                      
130 A. Orakhelashvili, Peremptory Norms in International Law (Oxford: Oxford University Press, 2006), p.388 
131 Ibid. 
132 Y. Ronen, op.cit.n. 14, p.79. 
133 Opinion of Advocate General Gulmann in Case C-432/92, Anastasiou I, ECLI:EU:C:1994:159, paragraph 58. 
134Case C-432/92, Anastasiou I, ECLI:EU:C:1994:277, paragraph 49. 
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relevance of the ICJ’s Advisory Opinion in Namibia. Rather than refusing to draw any analogy, 

Gulmann construes paragraph 125 of Namibia (the so-called “Namibia exception”) to mean 

that the exception to the obligation of non-recognition, for which it provides, does not extend 

to the official acts of the issuance of certificates of origin and plant health. Moreover, the 

Advocate General distinguishes the situation of Northern Cyprus on another ground: the 

situation of population of the Turkish-Cypriot Community, alleged by the UK and the 

Commission to be afford protection from discrimination under Article 5 of the Association 

Agreement, is not the same as “inhabitants of the Territory” within the meaning of the 

Namibia exception in paragraph 125.135 As such, at an earlier point in his Opinion, Advocate 

General Gulmann asserts that the “basis” of the application of the principle of non-

discrimination between the Greek-Cypriot and Turkish-Cypriot population groups has been 

“removed” by the de facto partition which makes it no longer possible for the two groups to 

be treated in precisely the same way as Article 5 of the Association Agreement envisaged.136 

While there are evident factual differences between the people of Namibia under unlawful 

South African administration and those in the ‘TRNC’, Gulmann here appears to allude to a 

more profound distinction between the “inhabitants of the Territory” within the meaning of 

paragraph 125 of Namibia and the entire population of Cyprus under Article 5 of the 

Association Agreement: the violation of the erga omnes right to self-determination at issue 

in the case of Namibia. In that case, the “inhabitants of the Territory”, for whose benefit the 

exceptional recognition of official acts of the illegal regime is intended, refers to the 

beneficiaries of the right to self-determination and not merely everyone in the territory. In 

that connection, when interpreting an international agreement with the legitimate regime in 

the territory, while “inhabitants of the Territory” would extend to the entire population of 

Cyprus, it would not encompass part of the population that has subverted the right to self-

determination of the Republic of Cyprus. In other words, Advocate General Gulmann rejects 

the notion that the Turkish Cypriot community are the proper beneficiaries of the right of self-

determination and are, on that basis, therefore excluded from the flexibility for which the 

Namibia exception provides. Such an interpretation of the Namibia exception is nonetheless 

                                                      
135 Opinion of Advocate General Gulmann, Anastasiou I, paragraph 59; For the Association Agreement see:  
Regulation (EEC) No 1246/73 of the Council of 14 May 1973 on the conclusion of an Agreement establishing an 
Association between the European Economic Community and the Republic of Cyprus , OJ L 133, 21.5.1973, p. 
1–86. 
136Opinion of Advocate General Gulmann, ibid, paragraph 56. 
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not one that was made by the International Court of Justice itself, nor has Gulmann's view 

been supported in Article 41 of the Draft Articles, which makes no distinction between the 

breach of norm of self-determination and that on the use of force, nor is it a view supported 

by Loizidou jurisprudence of the European Court of Human Rights. 

 

The upshot of the preceding argument is that the effect of factually consolidating the 'TRNC' 

North of the Greenline through aid, in the form of the Financial Aid Regulation, and trade, in 

the form of the Green Line Regulation, risk violating the duty of non-recognition in public 

international law. More specifically, such trade and aid destined to improve the economic 

situation for the Turkish Cypriot Community risk contravening the duty not to establish 

"economic and other forms of relationship or dealings" with an illegal regime, as spelled out 

in paragraph 124 of the Namibia Advisory Opinion. It was argued that the attempt to 

distinguish the Namibia case, by Hoffmeister, and the effort to rule out the application of the 

Namibia exception, by Advocate General Gulmann, are unconvincing. It is can therefore be 

concluded that the claims and effects of Protocol 10 are incommensurable with those of the 

duty of non-recognition in so far as it risks consolidating the illegal regime of the 'TRNC', at 

least in the interim.  

 

 

 

3. Means: Implementing the Acquis Communautaire in the “Areas”  

 

The Union also finds itself in a difficult position when it comes to preparations for integration 

of the Turkish Cypriot Community into the Union. While such integration is of course 

envisaged by the comprehensive settlement to which Protocol 10 makes reference, 

preparation for the entry into force of the acquis, that is, the termination of the suspension, 

requires a degree of interaction with the Turkish Cypriot institutions that the prohibition on 

“economic and other forms of relationship or dealings”, in paragraph 124 of the Namibia 

Advisory Opinion, does not ordinarily accommodate. It therefore ostensibly violates the 

customary international law duty of non-recognition. The level of contact with ‘TRNC’ officials 

can be seen to be quite intense and, as such, the interaction has been likened to the process 
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of enlargement under Article 49 TEU.137 There are of course few analogies between Article 49 

TEU and an Act of Adaption under Article 4 of Protocol 10 in strict procedural terms, but both 

the ‘TRNC’ authorities and the Union institutions take inspiration from enlargement in various 

ways. For instance, the preparation for implementation of the acquis is arranged into the 

same chapters as those which an accession State would be expected to fulfil. From the ‘TRNC’ 

perspective, preparations for the application of the acquis in the north been supported by 

drawing of the prior enlargement experience of RoC and Turkish officials. In jurisdictional 

terms, preparation for the implementation of the acquis is led by the European Union 

Coordination Committee (‘EUCC’). The EUCC is directed by ministers from the ‘TRNC’ and 

brings together officials from the ‘TRNC’ and the Union institutions. Two, rather 

inconsequential, measures have been taken to attempt to avoid implicit recognition. Firstly, 

it is alleged that “technocratic” nature of the EUCC avoids recognition problems, since civil 

servants EUCC are alleged to be less associated with the ‘TRNC’ state than its ministers138. 

Secondly, the holding of meetings in “neutral offices” is cited as a measure that helps to avoid 

contravention of non-recognition obligations.139 

 

In addition to this, the Bicommunal Ad Hoc Committee on European Union Preparation (“Ad 

Hoc EU Committee”) was established by joint agreement of the communities140 “to help 

prepare for the implementation of the acquis communautaire of the European Union in a 

future Turkish Cypriot constituent State”.141 Like the EUCC, the Ad Hoc EU Committee involves 

direct contact between the Union institutions and officials from the ‘TRNC’ in preparation for 

the implementation of the acquis. 

 

                                                      
137 G. Kyris, “The European Union and the Turkish Cypriot Institutions: A Different Enlargement” in G.Kyris (ed.) 
The Europeanisation of Contested Statehood (Polity, 2015), pp.97-115. 
138 G. Kyris, ibid, p. 97. 
139 G. Kyris, ibid, p.114. 
140 Statement delivered by the Special Adviser of the Secretary-General on Cyprus Mr. Espen Barth Eide on 
behalf of the Greek Cypriot leader Mr. Nicos Anastasiades and the Turkish Cypriot leader Mr. Mustafa Akinci, 
12 October 2015. Available at: http://162.243.184.203/wp-content/uploads/2015/10/2015-10-12-EBE-Joint-
Statement.pdf  
141G. Kyris, op.cit .n.81, p. 114;UN Doc S/2016/15, paragraph 8. 

http://162.243.184.203/wp-content/uploads/2015/10/2015-10-12-EBE-Joint-Statement.pdf
http://162.243.184.203/wp-content/uploads/2015/10/2015-10-12-EBE-Joint-Statement.pdf
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The role of the Financial Aid Regulation in preparation for the implementation of the acquis142 

in the Areas is also particularly striking. While Recital 10143 and Article 1(3)144 of the Financial 

Aid Regulation make clear the absence of any intention to recognise the public authorities of 

the ‘TRNC’, mere abstention from official recognition through treaty relations, diplomatic 

contact or official statements of recognition does not fulfil the requirement to abstain from 

any dealings or relationships with the illegal regime. As such, public authorities of the ‘TRNC’  

can reasonably be supposed to be among its envisaged beneficiaries of financial aid in the 

non-exhaustive list in Article 1(2), and indeed they are not expressly excluded.145 This 

interpretation of Article 1(2) of the Financial Aid Regulation is moreover supported by the 

Order of the President of the General Court, reading “Turkish Cypriot Community”, “local 

bodies”, “bodies carrying out functions in the general interest” as administrative entities of 

the ‘TRNC’146, notwithstanding the principle of direct supply in the Financial Aid Regulation.147 

Equally, five of the six objectives in Article 2 of the Regulation implicate preparation for 

                                                      
142 Article 1(1) mentions preparation for the acquis among its objectives. “1.   The Community shall provide 
assistance to facilitate the reunification of Cyprus by encouraging the economic development of the Turkish 
Cypriot community with particular emphasis on the economic integration of the island, on improving contacts 
between the two communities and with the EU, and on preparation for the acquis communautaire.” 
143 “(10) Nothing in this Regulation is intended to imply recognition of any public authority in the areas other 
than the Government of the Republic of Cyprus.” 
144 “3.   The granting of such assistance shall not imply recognition of any public authority in the areas other 
than the Government of the Republic of Cyprus.” 
145 Article 1(2): “2. Assistance shall benefit inter alia local bodies, cooperatives and representatives of civil 
society, in particular organisations of the social partners, business support organisations, bodies carrying out 
functions in the general interest in the areas, local or traditional communities, associations, foundations, non-
profit organisations, non-governmental organisations, and natural and legal persons”; See, for example, on 
financial assistance on the development of the telecommunications sector: European Court of Auditors, 
European Union Assistance to the Turkish Cypriot Community, Special Report No. 6, 2012, paragraphs 35-37, 
pp. 18-19 on financial management by the Turkish Cypriot Community “central administration” and 
“leadership”;  
146 Joint Cases T‑54/08 R, T‑87/08 R, T‑88/08 R et T‑91/08 R to T‑93/08 R, Republic of Cyprus v. Commission, 
ECLI:EU:T:2008:96, paragraph 74 : “Enfin, le règlement n° 389/2006 qui a été adopté à l’unanimité, et partant 
avec l’approbation de la République de Chypre, et dont la légalité n’a pas été remise en cause par celle-ci, 
emploie, quant à lui, l’expression « communauté chypriote turque » – notamment dans son titre, son 
considérant 2 ainsi que son article 1er, paragraphe 1, et son article 2, quatrième tiret – d’une manière ambiguë 
telle qu’il ne saurait être exclu, au moins à première vue, que cette expression, tenant compte de la situation 
des rapports de force actuels, vise à désigner la partie de la population chypriote regroupée dans les seules 
zones en cause. Or, le principe d’un soutien financier communautaire à destination de cette communauté 
n’est pas contesté par la République de Chypre. Par ailleurs, l’article 1er, paragraphe 2, du règlement 
n° 389/2006 prévoit expressément que ce soutien bénéficie, notamment, aux collectivités locales et aux 
instances remplissant des fonctions d’intérêt général dans les zones en cause, ce qui semble impliquer, au 
moins à première vue et compte tenu de la situation prévalant sur l’île, certains contacts avec des entités 
chargées de fonctions administratives dans la mise en œuvre dudit soutien”.  
147 Recital (6): “With a view to allocating the financial support in the most efficient and rapid way, it is desirable 
to provide that assistance can be supplied directly to the beneficiaries”. S. Laulhé Shaelou, The EU and Cyprus: 
Principles and Strategies of Full Integration (Leiden: Martinus Nijhoff, 2010), p. 306.  
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implementation of the acquis by ‘TRNC’ authorities. The latter three indents implicate contact 

between the Union institutions and ‘TRNC’ authorities in the clearest form: information on 

the European Union’s political and legal order (including through “people to people 

contacts”); preparation of legal texts aligned with the acquis communautaire; and 

preparation for implementation of the acquis communautaire. Moreover in a less apparent 

way contact between the Union institutions and the ‘TRNC’ is implicated by the first two 

indents, allowing financial aid for the development and restructuring of infrastructure and 

the promotion of social and economic development including restructuring, in particular 

concerning rural development, human resources development and regional development. 

This is especially so because the infrastructure together with regional and rural development 

must be restructured in an acquis compliant manner.148 

 

In summary, the means that the Union institutions use to prepare for the accommodation of 

the Turkish Cypriot Community, to occur at the same time as the comprehensive settlement 

of the Cyprus issue, through the use of the EUCC, the Ad Hoc EU Committee and the Financial 

Aid Regulation, come into conflict with the duty of non-recognition.  

 

4. Conclusion: The Duty of Non-Recognition Encounters The Objectives, Effects and 

Means of Protocol 10 

 
The purpose of this Section II. B has been to argue that the objectives, effects and means 

promoted by Protocol 10, especially in its Article 3, come into conflict with the duty of non-

recognition in public international law. In particular, the promotion of the economic 

development in the 'Areas' seems to run against the proscription on "economic and other 

forms of relationship or dealings" in paragraph 124 of the Namibia Advisory Opinion, at least 

according to the "consequential" reading from Ronen, that has been adopted here. Having 

argued that there is prima facie incommensurability between Protocol 10 and the duty of 

non-recognition, at least in so far as the dealings risk entrenching the factual authority of the 

'TRNC', in Section II.C we will proceed to examine three different methods of mediating this 

potential conflict: substantive concessions, procedural concessions and proportionality.  

                                                      
148 G. Kyris, op.cit.n 81. 118, p.108. 
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Those three methods represent foundational frames because each expresses different 

commitments to meta-constitutional principles that structure the relationship between 

Union law and public international law. It is proposed to identify those three methods by 

examining the evolving approaches the Court of Justice has taken towards illegal regimes that 

are subject to the duty of non-recognition. The jurisprudence of the Court of Justice has been 

implicitly faced with the question of external relations with illegal regimes on a number of 

occasions, not least with Cyprus under the previous Association Agreement in the 

Anastasiou149 cases. However, it has only been in jurisprudence with regard to the Western 

Sahara that the question of the illegality of a regime covered by an Association Agreement 

has been confronted head-on.  

 

C. Concessions to Non-recognition 

 

1. Substantive Concessions  

 

A first approach to bridging the competing needs of Union and international law is 

demonstrated by the General Court in Front Polisario. As we will see, the Western Sahara, like 

the ‘TRNC’, is an illegal regime under international law, established in breach of a peremptory 

norm of international law by the de facto occupation of Morocco. Of course, the factual and 

legal analogy between Cyprus and the Western Sahara does not extend much further beyond 

that, quite apart from the fact that one concerns external relations with a third country and 

the other is with regard part of a Member State. Indeed, the differences go well beyond that. 

Whereas in Front Polisario, the Court relies upon Morocco’s effective control over a territory 

to acknowledge the de facto application of Union law, without however recognising it150, 

Article 1(1) of the Protocol 10 has exactly the opposite logic: effective control by Turkey is the 

premise of suspension. But Front Polisario is of relevance to the Cyprus issue and in particular 

the foundational frame we are examining here for this reason: it presents a model of how to 

                                                      
149 In addition to Anastasiou I, op.cit. n 118, see: Case C-219/98, R (S.P. Anastasiou (Pissouri) Ltd and Others) v 
Minister of Agriculture, Fisheries and Food (Anastasiou II)  ECLI:EU:C:2000:360; Case C-140/02, R (S.P. 
Anastasiou (Pissouri) Ltd and Others) v Minister of Agriculture, Fisheries and Food (Anastasiou III), 
ECLI:EU:C:2003:520. 
150 Case T-512/12, Front Polisario, ECLI:EU:T:2015:953, paragraph 87. 
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reconcile the international law duty of non-recognition with the Union law framing of a 

territory, be it de facto application as subsequent practice under Article 31 of the VCLT or 

suspension of the acquis under Protocol 10. 

 

Having laid out the distinctions between Cyprus and the Western Sahara let us turn to the 

facts and procedure of the Front Polisario case. First of all, Front Polisario concerned an 

association agreement under Article 217 TFEU, concluded by the Union alone. Moreover, the 

General Court held that despite the Union professing a different legal theory from Morocco 

as regards the status of the Western Sahara151, the failure to insert an interpretative clause 

excluding the Western Sahara from the scope of the agreement meant that it must be read 

as including the territory.152  

 

The Front Polisario153 judgment of the General Court concerning the annulment of an 

agricultural and fisheries agreement between the Union and Morocco154 insofar as it applied 

to the Western Sahara offers the most comprehensive judicial treatment of the Union’s 

power of recognition. Following the formula it adopted in Odigitria155, concerning the 

inclusion of waters claimed both by the Guinea-Bissau and Senegal within the territorial scope 

of fisheries protocols concluded with each of the third states, the General Court held that the 

Union institutions enjoy a wide discretion as regards the question of whether or not to 

conclude an agreement with a third state that will apply to a disputed territory.156 The Court 

held, moreover, that since the rules and principles of applicable international law as regards 

treaty relations with a disputed territory are “complex and imprecise” judicial review must be 

limited to considering whether the Union institutions committed manifest errors of 

                                                      
151 Case T-512/12, Front Polisario, paragraphs 74 and 75. 
152 Case T-512/12, Front Polisario, paragraphs 101 and 102. 
153 Case T-512/12, Front populaire pour la libération de la saguia-el-hamra et du rio de oro (Front Polisario) v. 
Council and Commission, ECLI:EU:T:2015:953.  
154 Council Decision 2012/497/EU of 8 March 2012 on the conclusion of an Agreement in the form of an 
Exchange of Letters between the European Union and the Kingdom of Morocco concerning reciprocal 
liberalisation measures on agricultural products, processed agricultural products, fish and fishery products, the 
replacement of Protocols 1, 2 and 3 and their Annexes and amendments to the Euro-Mediterranean 
Agreement establishing an association between the European Communities and their Member States, of the 
one part, and the Kingdom of Morocco, of the other part, OJ L 241 7.9.2012,p.2. 
155 Case T-572/93, Odigitria AAE v. Council and Commission, ECLI:EU:T:1995:131, paragraph 38. 
156 Case T-512/12, Front Polisario, paragraph 223. 
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assessment157. The General Court cites paragraph 52 of the Racke158 judgment with respect 

to the effect of the rule of customary international law of rebus sic stantibus on 

EEC/Yugoslavia Cooperation Agreement in order to illustrate a manifest error of assessment 

as the appropriate standard of review. From Front Polisario, it is therefore clear both that the 

Union is capable of recognising states and indeed all “situations involving legally relevant 

change” and that the Union is bound by relevant customary and treaty in exercising such 

discretion to recognise.  

 

In Front Polisario, the General Court should be understood as making a strong assertion of 

the autonomy of the Union legal order from international law through the use of the Union’s 

“international law filter”. This is achieved, in the same way as that in evidence in Racke or 

Opel Austria, by the General Court effectively transforming the international customary law 

rules in application, here as regards the conclusion of an agreement in respect of a disputed 

territory, into a Union law standard of review. This autonomous Union law route, whereby 

the Court enjoys a greater degree of control of the scope and effect of an international law 

norm was not, however, the only one available to the General Court.  

 

As such, the Western Sahara is still a non-self-governing territory.159 Its Administering Power 

remains de jure Spain, whose attempt to abandon this status in 1975 had no legal effect. The 

de facto Administering Power is, notwithstanding this, Morocco as the country that has 

occupied and controlled it since 1975.160 The right to self-determination, set out as regards 

Non-Self-Governing Territories, has been acknowledged as having an erga omnes character 

                                                      
157 Case T-512/12, Front Polisario, paragraph 224. 
158 Case C-162/96, A. Racke GmbH & Co. v Hauptzollamt Mainz, ECLI:EU:C:1998:293, paragraph 52: “However, 
because of the complexity of the rules in question and the imprecision of some of the concepts to which they 
refer, judicial review must necessarily, and in particular in the context of a preliminary reference for an 
assessment of validity, be limited to the question whether, by adopting the suspending regulation, the Council 
made manifest errors of assessment concerning the conditions for applying those rules.”  
159 UN General Assembly Resolution 1514 (XV). 
160 UN General Assembly Resoltuion 2625 (XXV) sets out the well-established customary rule that ‘No 
territorial acquisition resulting from the threat or use of force shall be recognized as legal.’ United Nations 
General Assembly Resolution 3314 (XXIX) (14 December 1974) ‘The Definition of Aggression’ UN Doc A/S/3314 
(XXIX) (‘United Nations General Assembly Resolution 3314 (XXIX)’) took this forward; Legal Consequences of 
the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) [2004] ICJ Rep 136 
(‘Palestine Advisory Opinion’), paragraph 87. In relation to the Western Sahara, UN General Resolution 380 (6 
November 1975) UN Doc S/RES/380 (1975) calls on Morocco ‘immediately to withdraw’ and UN General 
Assembly Resolution 34/37 (21 November 1979) refers to Morocco’s occupation of the territory. 
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in the ICJ’s East Timor judgment161. Equally, it has been argued that Morocco’s so-called 

Marcha Verde leading to the occupation of the Western Sahara constituted aggression, a 

violation of the jus cogens prohibition on the threat or use of force.162 Indeed, this right has 

been repeatedly been affirmed in respect of the Western Sahara by the Security Council, 

General Assembly and the ICJ. For this reason, the Front Polisario judgment has been criticised 

on the basis of this principal reliance on Union law legal standards (particularly, the 

proceduralisation of fundamental rights) and its neglect of the international law right of self-

determination.163 In particular, the duty of non-recognition, outlined in the Namibia Advisory 

Opinion, would prohibit the Union from entering into treaty relations in respect of a territory 

under the control of a regime which violates a peremptory norm, including the erga omnes 

right of self-determination and the jus cogens prohibition on the use of force. The ICJ’s 

observation in the Namibia Advisory Opinion states that “the qualification of a situation as 

illegal does not by itself put an end to it. It can only be the first, necessary step in an endeavour 

to bring the illegal situation to an end”.   The General Court rejects an absolute prohibition on 

treaty relations with a disputed territory on the basis of the 2002 advice from UN Under-

Secretary-General for Legal Affairs, Hans Corell, regarding the offering and signing of 

contracts by Morocco with foreign companies for the exploration of mineral resources in 

Western Sahara (widely known as the ‘Corell Opinion’). 164 While not calling into question the 

existence and importance of obligations for third parties under Article 73 of the UN Charter, 

it is striking that no reliance was placed on the duty of non-recognition. Considerable 

authority has been lent to the proposition that treaty relations with Morocco in respect of 

the Western Sahara would violate the duty of non-recognition.165 Relatedly, it is notable that 

                                                      
161 Case Concerning East Timor (Portugal v. Australia) [1995] ICJ Rep 90. 
162 Presentation by Associate Professor Pål Wrange, Stockholm University, Seminar ‘The EU and Western 
Sahara: Trading Fish, Ignoring Rights?’, European Parliament (7 December 2011); see also R.S. Clark, ‘Western 
Sahara and the United Nations Norms on Self-Determination and Aggression’ in K Arts and P Pinto Leite (eds), 
International Law and the Question of Western Sahara (IPJET 2007) 45, 54. 
163 N. Bernaz & E. Dominguez Redondo “General Court of the European Union annuls the EU-Morocco Free 
Trade Agreement on Human Rights Grounds but Forgets Self-Determination”, Opinio Juris, Blog Post, 16 
December 2016.  
164 Letter dated 29 January 2002 from the Under-Secretary-General for Legal Affairs, the Legal Counsel, 
addressed to the President of the Security Council, UN Doc S/2002/161,12 February 2002, paragraphs 24-25. 
165 J. Crawford, op.cit. n 66, paragraph 131. “there is no doubt that the FPA, like its predecessor agreements, 
contravenes the right to self-determination of the people of Western Sahara and well as the principle of non-
recognition; yet there have to date been no legal repercussions for any State party.”; For her “responsibility 
approach” see: S. Linton, “’Professor Clark, What Can We Do about the Western Sahara?’” in S. Linton, G. 
Simpson & W. A. Schabas (eds.) For the sake of present and future generations: essays on international law, 
crime and justice in honour of Roger S. Clark (The Hague: Brill Nijhoff, 2015), pp.260-280.  
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the Western Sahara is characterised by the General Court as a “disputed territory” similar to 

that at issue in the Odigitria case. Given that procedures were pending in respect of the 

resolution of the dispute between Senegal and Guinea-Bissau, non-inclusion of those 

territories within the scope of the Union’s respective fisheries was recognised as being 

motivated by the concern not to interfere in the ongoing dispute. The Western Sahara can be 

said to be “disputed” in so much as there are conflicting claims as to its status. Nonetheless, 

Odigitria is distinguishable on the grounds that the dispute on the demarcation of a maritime 

border did not implicate any allegation of the violation of peremptory norms. While it is true 

that the United Nations Mission for the Referendum in Western Sahara (MINURSO) continues 

its work, this cannot justify the agnostic attitude of neutrality, the Union adopted as regards 

the Senegal/Guinea-Bissau maritime border dispute, in respect of the Western Sahara. 

Indeed, it has even been argued by Linton that attempts by Morocco to frustrate progress 

towards a self-determination referendum infringes the duty of non-recognition set out in the 

Namibia Advisory Opinion.166 

 

The approach to the right of self-determination and the duty of non-recognition that emerges 

from Front Polisario is wholly consonant with the view that the relationship between the 

international and Union legal orders evades classification as monistic or dualistic but is 

characterised by the “international law filter”167 deployed by the Court of Justice. This judicial 

filter indeed represents an important expression of the autonomy of the Union legal order to 

determine the legal effects of international norms. In his Opinion in Kadi, Advocate General 

Maduro explains the consequences of the autonomy of the Union legal order for its reception 

of international law. He notes that in Van Gend en Loos the Court “considered that the Treaty 

had established a “new legal order”, beholden to, but distinct from the existing legal order of 

public international law”. Maduro characterises the Community as “a municipal legal order of 

transnational dimensions” of which the Treaties forms the “basic constitutional charter”168. 

The autonomy of the Community legal order does not however imply that the Union legal 

order and international legal order “pass by each other like ships in the night” but that the 

                                                      
166 S. Linton, ibid, p. 271. 
167 R. Holgaard, External Relations Law of the European Community: Legal Reasoning and frames, 
(Austin:Kluwer, 2008), p205 
168 Opinion of Advocate General Maduro in Joined Cases C-402/05 P and C-415/05 P, Kadi and Al-Barakaat v. 
Council and Commission, ECLI:EU:C:2008:11, paragraph 21. 
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scope and effects of international law are determined by Union law169. The Advocate 

General’s observation demonstrates that the autonomy of legal order looks beyond the 

“moribund”170 analyses of monism and dualism which do not adequately explain the Union’s 

relationship with international law. Rather, the Union approach represents a “middle 

ground”171 between monism and dualism and is one which accepts international law as an 

“integral part of the [Union] legal order”172 while preserving the Union’s autonomy to 

determine the scope and effect of international obligations within the Community legal 

system. The core of the principle of autonomy, and indeed the characterisation of the Union’s 

relationship with international law, lies in the scope and effects which the Court of Justice as 

the “gate keeper”173 of the Union legal order, gives to international law.  It is in this capacity 

of “gatekeeper” that the General Court in Front Polisario approaches the duty of non-

recognition and right of self-determination. 

 

It is worth stating that the approach to the reception of customary international law that is 

followed in Front Polisario as regards the treaty relations with “disputed territories” is entirely 

orthodox174 and acknowledged as an instantiation of the “international law filter” put in place 

by the Court of Justice.  In particular, in Racke the Court held, as it had previously in Poulsen175, 

that “the European [Union] must respect international law in the exercise of its powers” 

176and customary international law was found to form “part of the [Union] legal order”. 

International custom is opposable to the Union as a subject of international law and when 

read with Kupferberg177 may be thought to become part of Union law to allow the Union to 

fulfil its obligations to third parties178. This apparent open reception in Racke is however 

tempered by the qualifications the Court places on the invocability of customary international 

                                                      
169 Ibid, paragraph 22. 
170 A. Von Bogdandy, “Pluralism, direct effect and the final say: on the relationship between international and 
domestic constitutional law” (2008) 6(3) International Journal of Constitutional Law 397. 
171op.cit.n. 107, p 25. Schütze affirms monism as the Community approach, but notes that this is tempered by 
a “constitutional filter”.  
172 Case 181/73, R & V Haegeman v. Belgian State, ECLI:EU:C:1974:41, para. 5  
173 F. Snyder, “The Gatekeepers: The European Courts and WTO Law” (2003) 40 Common Market Law Review 
313. 
174 For another approach, rejected by the Court, which seeks uniformity with the jurisprudence on the direct 
effect of international agreements to which the Union party see: Opinion of Advocate General Kokott, ATA. 
175 Case C-286/90, Poulsen and Diva Navigation, ECLI:EU:C:1992:453, para. 9 
176 Case C-162/96, A. Racke GmbH & Co. v. Hauptzollant Mainz, ECLI:EU:C:1998:293 , paragraph 45  
177 Case C-104/81, Hauptzollamt Mainz v Kupferberg & Cie, ECLI:EU:C:1982:362. 
178 op.cit.n. 107,p. 181. 
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law. While accepting the possibility of that customary international law may be invoked in 

Racke179, its scope and effects are limited180. Firstly, the court stresses the customary rules in 

question do not produce direct effect but are merely incidental rules derived from a Union 

agreement with a third party181. Secondly, it restricts its ruling to “fundamental rules”182 of 

customary law and thirdly because of the “imprecision” of the custom at issue the Court 

limited itself to “manifest errors of assessment”183 in the review of Union legislation. 

Accordingly, the restrictive approach to international custom in evidence in Front Polisario is 

consistent with its reception in the Union legal order. Indeed, in an alternative line of 

jurisprudence, in Opel Austria184 a similar filtering takes place where the Court recognizes the 

customary rule of good faith not only because it has been recognised by the ICJ185but also 

because it is “the corollary in public international law of the principle of protection of 

legitimate expectations which...forms part of the Community legal order”186.  By means of 

this “transformation approach”187 a rule of customary international law becomes a general 

principle of Union law, subject to that law in its application.  The overall approach of the Court 

towards customary law is to accept that such rules form part of the Union legal order while 

interpreting the scope and effect of such customary rules, whether by the “transformation 

approach” or by the approach in Racke, by autonomous Union law standards. It follows 

therefore that the ambivalence towards the duty of non-recognition and the right to self-

determination apparent in Front Polisario are an ordinary expression of the Union judiciary’s 

“filter” as regards customary international law. 

 

The consequence of this approach for the Cyprus problem is that it demonstrates a way of 

mediating the conflict between Protocol 10 and the duty of non-recognition, which was 

alleged above. It does so by indicating that the duty of non-recognition can be assimilated to, 

                                                      
179op.cit.n.107, paragraph 51. 
180 J. Wouters and D. Van Eekhoutte, “Giving Effect to Customary International Law Through Community Law” 
in J.M. Prinssen & Annette Schrauwen (eds.) Direct Effect: Rethinking a Classic of EC Legal Doctrine, (Europa 
Law Publishing, 2002), p204-205 
181 Racke, paragraph 47. 
182Ibid, paragraph 48. 
183 Ibid, paragraph 52. 
184 Case T-115/94, Opel Austria GmbH v. Council [1997] ECR II-39 
185 Ibid, paragraph 90. 
186 Ibid, paragraphs123-124. 
187 J. Wouters & D. Van Eekhoutte, op.cit.n.120, p. 211. 
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and converge with, Union law standards when approaching an illegal regime such as the 

'TRNC' or the Morrocan regime in the Western Sahara. While Front Polisario obliquely dealt 

with the question of legal recognition, since the conclusion of a treaty in respect of an illegal 

regime always constitutes recognition in the meaning of paragraph 125 of Namibia, it 

nonetheless demonstrates that Union law has a method of complying with public 

international law applicable to illegal regimes, while maintaining the autonomy of its legal 

order. In that respect, the General Court's judgment in Front Polisario sets out a framework 

for assessing further facets of the duty of non-recognition, including the prohibition on 

"dealings". 

 

2. Procedural Concessions 

 

The Front Polisario188 judgment of the Court of Justice offers an alternative picture of how EU 

law interacts with the international duty of non-recognition of illegal regimes. Rather than 

basing its ruling on Union law principles, objectives and values that converge with the duty of 

non-recognition, on appeal the Court of Justice makes procedural concessions to 

international law. Concretely, in ruling that Front Polisario did not have standing as a non-

privileged applicant under Article 263(4) TFEU, since the Association and Liberalisation 

Agreements were not applicable to the Western Sahara as a non-self-governing country.189 

Namely, the Court, like the Advocate General, not only relies very directly on international 

law but very prominently affirms the peremptory erga omnes character of the principle of 

self-determination190. It aligns more closely with the approach in Brita191 and Anastasiou 

I192 than it does with the General Court’s judgment. Although, it must be said that, by contrast 

with Brita and Anastasiou I, in the Front Polisario appeal the Court does not dispense with 

looking that the effect of peremptory norms head on. Whereas in Brita and Anastasiou I, it 

was ruled that the ICJ's Namibia judgment was held to be irrelevant, and simply followed the 

                                                      
188 Case C-104/16 P, Council v. Front populaire pour la libération de la saguia-el-hamra et du rio de oro, 
ECLI:EU:C:2016:973. 
189 Ibid, paragraph 106.  
190 Case C-104/16 P, Front Polisario, paragraphs 88 and 89. 
191 Case C-386/08, Firma Brita GmbH v. Hauptzollamt Hamburg-Hafen, ECLI:EU:C:2010:91, paragraphs 44 and 
45. 
192 Case C-432/92, R. v. Minister of Agriculture, Fisheries and Food, ex parte S. P. Anastasiou (Pissouri) Ltd and 
others (Anastasiou I), ECLI:EU:C:1994:277, paragraph 41 and 42.  
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principle of the relative effect of treaties, or an approximation in EU law, in Front Polisario 

sees non-recognition and relative effect as “overlapping”193. 

 

In any event, the consequences for the Cyprus problem of this approach of making procedural 

concessions to the duty of non-recognition can be found in period before acccession. As 

Skoutaris has noted the Anastasiou saga prepared the way for the political institutions to deal 

with trade with the 'Areas' under the specific regime of the Green Line Regulation.194 In this 

regard, the Court was able to maintain observance of the duties of legal non-recognition, in 

sense of paragraph 125 of Namibia, and the Green Line Regulation has, by contrast, been the 

work of the legislative institutions within its strictures. In that regard, procedural concessions 

to the duty of recognition have already been carried out. The proscription of economic 

dealings under paragraph 124 of the Namibia Advisory Opinion have simply not been raised 

before the Court or considered problematic.  

  

3. Proportionality: Both Substantive and Procedural Concessions 

 

Having identified a substantive and procedural methods of mediating the incommensurability 

of Union law with public international law, we now turn to look at a third view which 

incorporates elements of both. Robert Kolb has shown, even if one views the duty of non-

recognition as set out in Paragraph 124 of the Namibia Advisory Opinion as precluding any 

dealings with a regime like the 'TRNC' that have the effect of entrenching authority, there 

may be other interests which public international law compels us to take into account. 

Viewing an issue such as the loss of effective control from a peremptory norms perspective 

obliges us to confront their disputed role, not least the “blind spot” in the doctrine concerning 

a conflict between jus cogens norms.195  In particular, the non-recognition of territorial 

situations obtained by force may require to be considered a longside the self-determination 

of peoples.196 Kolb sees the concrete conflict here as between, on the one hand, the ability of 

a people, through the exercise of the right to self-determination, to accept a settlement or 

                                                      
193 Case C-104/16 P, Front Polisario, paragraph 87.  
194 N. Skoutaris, op. cit. n 9, p. 137. 
195 R. Kolb, Peremptory International Law: Jus Cogens: A General Inventory, Ch. “A Blind Spot: Conflicts 
Between Jus Cogens Norms” (Oxford: Hart Publishing, 2015), p. 123. 
196 Ibid. 
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compromise regarding the status of territory obtained by the use of force and, on the hand, 

the obligation not to recognise that territorial acquisition. Although the most thorough 

treatment of this problem has been plotted onto the dynamics of the Palestinian Occupied 

Territories197, such a clash of peremptory norms is also very much in evidence in the case of 

the Cyprus issue. Where the balance is to be found nonetheless reflects the different facts 

and stakes of the Cypriot problem. Despite talk of UCR acknowledging the fait accompli of 

occupation, there is no question of recognition of territory acquired by force, since, within 

the parameters established by the UN talks and even the 1983 Declaration of Independence, 

the objective towards which a settlement aspires is a single state.  

 

The Cypriot version of the clash of these two public order peremptory norms rather concerns 

the potential implicit recognition (or entrenchment) of the ‘TRNC’ in the preparations for a 

comprehensive settlement. Examples of entrenchment, in particular, have been identified 

above by reference to the Financial Aid Regulation and Green Line Regulation.  The difficulties 

of the duty of non-recognition have therefore be shown to extend to other alleged tacit acts 

of recognition and dealings that are designed to prepare the way for a comprehensive 

settlement.  

 

In this context, the Green Line Regulation, under Article 2 of Protocol 10, the Financial Aid 

Regulation, under Article 3 of Protocol 10, although adopted under Article 308 EC (Article 352 

TFEU) and even the would-be Direct Trade Regulation, seem in Kolb’s terms to represent 

something like a proxy for the right to self-determination to accept a settlement or 

compromise regarding the provisional status of the North. As such, the Government of the 

Republic of Cyprus has been persistently affirmed as the sole legitimate government of Cyprus 

with legitimate “power of representation”198, in particular by UN Security Council Resolution 

186 (1964). The Government of the Republic of Cyprus could therefore be appropriately 

recognised as the authority to represent the people of Cyprus in the exercise of the 

peremptory right of self-determination to seek a settlement by agreeing to provisional 

concessions within Kolb’s model of the reconciliation of public order norms. 

                                                      
197 R. Kolb, op.cit.n.195, pp.124-126; J.E. Christofolo, “Solving Antinomies between Peremptory Norms in Public 
International Law”, Ph.D. Thesis (Geneva, 2014), 324.  
198 N. Skoutaris, op.cit.n 9., p. 37.  
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Having identified that two public order norms as indeed in play, it nonetheless remains for us 

to demonstrate how these are mediated. Kolb proposed proportionality as the key here.199 

Christfolo elaborates this proportionality with the aim of giving both the right of self-

determination and the duty of non-recognition "the greatest scope possible"200 as being 

based on the following elements: (i) concessions to non-recognition should aim for a final and 

workable peace, with the mutual recognition of both peoples; (ii) territorial adjustments must 

be non-meaningful or minimal base only on practical problems; (iii) there should be a 

consultative process in the exercise of self-determination; (iv) there should be external 

control and support from the UN.201 

 

In the circumstances of Cyprus how measures adopted under Articles 1(2), 2 and (via) 3 of 

Protocol 10 are to be mediated with the duty of non-recognition depends greatly upon the 

detail of those legal acts. Nonetheless, Christfolo's guidelines prove broadly instructive to the 

extent that they require the measures to be focused on the finality of the settlement and to 

be proportionate to what is necessary to achieve that end. In the terms of external control, 

the UN Security Council, unlike the Council of the EU and the Secretary-General of the UN, 

has so far refrained from endorsing economic development of the 'Areas' but, in so far as the 

development is focused on preparing a settlement, it could be argued that it complies with 

the relevant UN Security Council Resolutions on the question 

 

However, what is of significance for the purposes of identifying a foundational frame in this 

situation of the loss of effective control is that Kolb views these elements and the principle of 

proportionality not as expressive of rules of positive law but as "useful rationalisations of what 

would be required for a sensible solution"202 in political fora. In that sense, in the context of 

Cyrpus, the principle of proportionality has the status of a sort of normative principle for 

mediating the incommensurability of the prohibition on "dealings" with the imperatives of 

Protocol 10.  

                                                      
199 R. Kolb, op.cit. n 195, p. 125.  
200 Ibid. 
201 J.E. Christofolo, op.cit. n 193.  
202 R. Kolb, op.cit. n 195, p. 125 
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  III. The Jurisdictional Frame: Lifting the Suspension and Adapting to the 

  Settlement  

 

A.  Three Arbiters of the Suspension   

 
It should be recalled that the jurisdictional frame is made up of principles that help to mediate 

two overlapping claims, on the part of the Union and the Member States, to power to 

determine the extent of their own authority. Concretely, here this frame concerns the  

question of who has the authority to decide on the extent of application of Union law in 

Cyprus. I propose to tackle this issue in the following way. Firstly, let us look at three possible 

answers to the question of where the power to determine suspension of the acquis resides: 

(i) in the collective of the Member States; (ii) in the individual Member State; and (iii) in the 

hands of the Union, in the legal bases of Articles 1(2) and 4 of Protocol 10. Next, it will be 

argued that the limits on recourse to Article 1(2) and 4 of Protocol 10, which in effect indicate 

when an Article 48 TEU amendment is required, become apparent when considering 

withdrawal of the suspension in order to accommodate a "solution" to the Cyprus problem 

which falls short of a "comprehensive settlement".  

 

Let us now turn to those three answers to the question of who decides on the imposition or 

lifting of the suspension. Firstly, one answer emerges from the framing of the suspension in 

the Treaties: it is the ensemble of the Member States that decides. As such,  the existence of 

Protocol 10 of the 2003 Accession Treaty itself is working “proof of the omnipotence of the 

Member States as “Master of the Treaties” to find tailor-made solutions”.203 Such 

omnipotence on the level of Treaty framing was perhaps only subject to compliance with 

Article I(2)204 of the Treaty of Guarantee as assessed in the Mendelson205, and Crawford, 

                                                      
203 N. Skoutaris, op.cit. n 9, p.9. 
204 Article I(2) of the Treaty of Guarantee, supra: “The Republic of Cyprus undertakes not to participate, in 
whole or in part, in any political or economic union with any State whatsoever. It accordingly declares 
prohibited any activity likely to promote, directly or indirectly, either union with any other state or partition of 
the island”.  
205 M. H. Mendelson, The Application of the ‘Republic of Cyprus’ to Join the European Union of 12 September 
2001, UN Doc A/56/451/S/2001/953. 
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Hafner and Pellet206 Opinions. Such Opinions do not need to be further analysed here since 

Crawford, Hafner and Pellet persuasively argue that there would be no violation of Article I(2). 

Nonetheless, they warrant mention in passing in the jurisdictional frame in so far as they 

relate to the competence of Cyprus to accede to the European Union under its own law, 

noting, in this regard, that Article 49 TEU refers to the Accession Treaty being “submitted for 

ratification by all the contracting States in accordance with their respective constitutional 

requirements”. Specifically, the applicant state is required to ratify accession to the European 

Union in a manner that is consonant with its constitution. But it equally provides for Union 

powers of delimitation, albeit in terms bounded by solutions to the Cyprus problem. Article 

1(2) of Protocol 10 gives the power to terminate the suspension to the Union, albeit in the 

form of the Council acting unanimously.207 Such a decision, no less than one made 

unanimously by the Council under Article 352 TFEU, remains one of the Union and not of the 

Member States.  

 

Secondly, against the view that the Masters of Treaties are the arbiters of the suspension, is 

that position that the suspension might have been tacitly created. From this tacit proposition, 

one can extrapolate the hypothesis that the suspension could also be tacitly lifted  by 

unilateral actions of the RoC. In this connection, before Cypriot accession and  Protocol 10, 

Tomuschat argued for a “tacit” start to the suspension.208  He contended  that “suspending 

the applicability of the bloc de conventionalité avoids disillusionment on both sides, even if it 

should be done tacitly and not by virtue of a specific protocol”. The “tacit agreement” 

Tomuschat seemed to have had in mind was simply taking note by the Member States of the 

“limited factual power of the Greek-Cypriot Government”209. By tacit agreement, Northern 

Cyprus would be left as a “white spot” in the Union. This notion of a tacit agreement is 

                                                      
206 J. Crawford, G. Hafner & A. Pellet, Republic of Cyprus : Eligibility of EU Membership, Further Opinion of 17 
November 2001 in A. Markides (ed) Cyprus and EU Membership: Important Legal Documents (Nicosia: PIO, 
2002).  
207 Article 1(2), Protocol 10: “2. The Council, acting unanimously on the basis of a proposal from the 
Commission, shall decide on the withdrawal of the suspension referred to in paragraph 1.” 
208 C. Tomuschat, “The Accession of Cyprus to the European Union” in P. Haberle, M. Morlok & V. Skouris (eds.) 
Festschrift für Dimitris Th. Tsatsos (Baden-Baden, Nomos, 2003), p. 672 at 685; H. Kramer, „Patt auf Zypern“, 
SWP-Aktuell, May 2002, p.8: „Der Beitritt eines weiterhin geteilten Zyperns gilt als handhabbar, indem die 
Anwendung des Besitzstandes auf das von der Republik Zypern kontrollierte Gebiet  beschränkt...wird“ [Trans] 
"The accession of a divided Cyprus still deemed to be handled by the application of the acquis is limited to the 
controlled area of the Republic of Cyprus".  
209 Ibid.  
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distinguished from the putative notion of “initial impossibility of performance”, which was 

rejected by the International Law Commission210, and marked out as different from 

“supervening impossibility of performance” in the sense of Article 61 VCLT. Rather than 

seeking to create a tacit "initial impossibility of performance", Tomuschat seeks to 

substantiate the case for a tacit suspension of the acquis beyond the Green Line by drawing 

an analogy with the Federal Republic of Germany as regards the German Democratic Republic 

("GDR"). Despite the non-recognition of the GDR, prior to reunification, since treaties were 

never concluded for the whole territory of Germany, Tomuschat's analogy is nonetheless 

confined to merely personal element in the form of the retention of the nationality of the 

Federal Republic of Germany by individuals physically present in the territory of the GDR.211  

In that sense, German nationals in the GDR entered ratione personae within the scope of 

Union law but had no effect given to their rights by tacit agreement. Tomuschat believes this 

offered a kind of model for a tacit  recognition of a suspension. However, Tomuschat, like 

Skoutaris212, conclude that the two cases fundamentally diverge as regards territorial 

jurisdiction.213  The case for tacit suspension, quite apart from it compromising the autonomy 

of Union law by mere reference to facts, therefore seemed to be built on unreliable 

foundations. 

 

Of course, Tomuschat's hyposthesis of tacit imposition of the suspension is in effect 

repudiated by the existence of Protocol 10. Nonetheless, it can be asked, for the sake of 

completion, whether Protocol 10 leaves open the possibility that a mere reference to a factual 

change of circumstances, of the kind Tomuschat contemplated in his tacit thesis, would 

suffice to lift the suspension. This is to say, if the Republic of Cyprus re-established effective 

control over the entirety of its territory, might it not terminate the suspension unilaterally, or 

by a mere notification to the other Member States? If the suspension applies after effective 

control is reacquired how can that be reconciled with the application of Article 52 TEU to "the 

Republic of Cyprus"? Quite apart from this implausible reading rendering another provision 

                                                      
210 Yearbook of the International Law Commission 1966, Volume II, p.255. 
211 C. Tomuschat, op.cit. n 208. 
212 N. Skoutaris, op.cit. n 9, p. 54; For discussion of: Case C-14/74, Norddeutsches Vieh- und Fleischkontor 
GmbH v Hauptzollamt Hamburg-Jonas-Ausfuhrerstattung ("Swine Bellies"), ECLI:EU:C:1974:92, paragraph 6: 
"The dispensation thus granted does not have the result of making the German Democratic Republic part of 
the Community, but only that a special system applies to it as a territory which is not part of the Community". 
213 C. Tomuschat, op.cit. n 191, p.685. 
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of primary Union law, in the form of the legal basis in Article 1(2) of Protocol 10, devoid of 

meaning, Principle I of the Declaration on Friendly Relations suggests that such a unilateral 

reacquisition implicating the violation of the Green Line would equate to the threat or use of 

force in any other manner inconsistent with the purposes of the United Nations.214 A nexus 

of Union and international law arguments therefore repudiate any case for tacit suspension 

of the acquis.  

 

Thirdly, while a tacit end to the suspension is to be rejected, Protocol 10 itself creates legal 

bases which give the Union, and not the Member States, the final say on the end of the 

suspension of the acquis. Nonetheless the Article 1(2) power to determine the extent of the 

suspension is bounded by the wording and purpose of Protocol 10 and by respect for general 

international law and the sovereignty of the Republic of Cyprus. The implication of the limits 

of Article 1(2) is that any withdrawal of the suspension that would not satisfy its strictures 

would need to seek an ordinary amendment to primary law to give it effect. This seems a 

somewhat remote possibility, but it is nonetheless important to single out this aspect, since 

it demonstrates the limits of the Union competence in Article 1(2).  

 

In terms of the limits to the lifting of the suspension, it is to be noted first of all, that the 

recitals to Protocol 10 themselves note that the suspension shall be lifted in the event of a 

"solution" to the Cyprus problem215. In other places, the preamble seems to treat the terms 

“solution” and “settlement” as synonymous.216  It has however been argued by Uebe and 

Skoutaris that there is a distinction between the “comprehensive settlement” and “solution” 

to the Cyprus problem referred to in the preamble to Protocol 10.217  This contention is of 

course more than semantics. It has very concrete practical consequences for allowing the 

application of the acquis to end pro tempore the isolation of the Turkish Cypriot Community, 

                                                      
214 UN General Assembly Resolution 2625 (XXV). Declaration on Principles of International Law concerning 
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations: 
“Every State likewise has the duty to refrain from the threat or use of force to violate international lines of 
demarcation, such as armistice lines, established by or pursuant to an international agreement to which it is a 
party or which it is otherwise bound to respect”. 
215 Recital (4), Protocol 10. 
216 See Recital (5) referring to the “solution” of Recital (4) as “such a settlement”. 
217 M. Uebe, “Cyprus in the European Union” (2004) 46 German Yearbook of International Law 375, 386; N. 
Skoutaris, op. cit. n. 9, p.47. 
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at least while the "Groundhog Day" of failed attempts at producing a "comprehensive 

settlement" continues to be repeated.   

 

Nonetheless, the stake of the distinction between a "solution" en attendant Godot and a 

"comprehensive settlement" has been eclipsed by another key debate in discussion of the 

Cyprus problem: the argument that Article 1(2) can be used flexibly to accommodate 

"solutions", like the proposed Direct Trade Regulation,  as well as the finality of a 

"settlement". The chief riposte to this has not been to argue that Article 1(2) can only be used 

to withdraw the suspension when a "comprehensive settlement" has been agreed between 

the parties, instead it has been to argue that Article 207 TFEU is the correct legal basis for the 

"solution" of the Direct Trade Regulation. However, what is notable is that the cases for each 

of these legal bases concur on the question of whether a "solution" short of a "settlement" 

can be countenanced by Protocol 10: it can. This position clearly has an implication for who 

decides on the lifting of the suspension since it follows that no recourse to Article 48 TEU, in 

order to go beyond the terms of Protocol 10, is needed to apply the acquis as part of open list 

of possible solutions. 

 

As to that legal basis question, it is to be noted that the Commission put forward Article 133 

TEC (now, as amended, Article 207 TFEU218) as the legal basis Direct Trade Regulation.219 In 

the same way, Hoffmeister argues that the Commission’s Proposal for a Direct Trade 

Regulation would not amount to the withdrawal of the suspension under Article 1(2) at all 

since it does not actually apply the free movement of goods provisions (Articles 30 to 36 TFEU) 

of the Treaties in the 'Areas', such as would be the case if the suspension was simply lifted. 220 

The Commission equally concludes that Article 207 TFEU is indeed the correct legal basis for 

the proposed measure, in particular because it has been used as the legal basis for other 

"territories of the EU"221. Moreover, as the Legal Affairs Committee of the European 

                                                      
218 Communication from the Commission to the European Parliament and the Council on the Consequences of 
the entry into force of the Treaty of Lisbon for ongoing interinstitutional decision-making procedure, 
COM(2009) 665 final, Brussels, 2.12.2009. 
219 COM (2004) 466 final, Brussels 7.7. 2004, p. 3. 
220 F. Hoffmesier, op.cit n 47, pp. 217-218.  
221 op.cit. n 219, p.3: "The legal basis for this Regulation can only be Article 133 EC. Cyprus in its full territory 
became a Member State on 1 May 2004. However, the acquis is suspended in the areas not under effective 
control of the Government of the Republic of Cyprus (the “Areas”) according to Article 1(1) of Protocol 10 of 
the Act of Accession. This means inter alia that the Community's customs code which defines the EC customs 
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Parliament puts it the Commission actually supports Article 207 TFEU as a legal basis via 

Article 3 of Protocol 10 which allows the "promotion of the economic development" of the 

'Areas' by "measures" which thereby do not amount to lifting the suspension of the acquis.222  

 

Against the position of Hoffmeister and the Commission stands the arguments of Skoutaris, 

the Legal Services of the Council223 and European Parliament,224  and the Legal Affairs 

Committee of the European Parliament (JURI)225 who hold that Article 1(2) of Protocol 10 is 

the correct legal basis for a proposed Direct Trade Regulation. In this regard, the contention 

of the Legal Service of the European Parliament is that the place of the Common Commercial 

Policy (CCP) in Title II of Part V of the Treaty on "The Union's External Action" precludes 

recourse to Article 207 TFEU for the conditions of trade with an integral part of a Member 

State.226 Secondly, the Council Legal Service and Skoutaris base their argument for Article 1(2) 

on the fact that the 'Areas' are "outside the Union customs territory not by virtue of Articles 

52 TEU and Article 355 TFEU but because the acquis has been suspended pursuant to Article 

1 of Protocol 10"227. Thirdly, they consider that while Hoffmeister and the Commission rightly 

state that the Direct Trade Regulation does not propose literally to extend Part III, Title II of 

the TFEU on free movement of goods in the 'Areas', its proposed content must be considered 

to amount to the acquis as defined in the activities of the then Community as including, in 

Article 3(1)(a) TEC: "the prohibition as between Member States, of customs duties and 

quantitative restrictions on the import and export of goods, and of all other measures having 

                                                      
territory is not applicable in the “Areas”. Consequently, trade with the Areas follows the rules applicable to 
third countries. This situation is not unique. There are other territories of the EU which are not included in the 
EC customs territory. For Ceuta, Melilla and Gibraltar, apart from special rules, trade rules based on Article 133 
EC exist, whilst for Büsingen, Campione d'Italia and Helgoland the relevant third country rules apply generally"; 
Council Regulation (EC) No 1140/2004 of 21 June 2004 suspending the autonomous Common Customs Tariff 
duties on certain fishery products originating in Ceuta and Melilla, OJ L 222, 23.6.2004, p. 1–3. 
222 Letter to President Buzek from Klaus-Heiner Lehne, Chair of the Committee on Legal Affairs, PE450.882v01-
00, p. 6.  
223 Opinion of the Council Legal Service of 25 August 2004, Doc. No. 11278/04.  
224 Opinion of the Legal Service of the European Parliament of 14 October 2010, SJ-0451/10.  
225 Letter to President Buzek from Klaus-Heiner Lehne, op.cit. n 218.  
226 Letter to President Buzek from Klaus-Heiner Lehne, ibid, p. 8; SJ-0451/10, op.cit. n 220; For an example of 
where the Court has attached interpretative weight to the location and heading of a provision in the Treaties, 
see: Case C-130/10, Parliament v. Council ("Restrictive Measures"), ECLI:EU:C:2012:472; cf. the Council Legal 
Service in Doc. No. 11278/04,  p. 4 who suggest that Articles 177 and 181a TEC (Article 208 and 212 TFEU) as 
possible legal bases for the adoption of measures under Article 3 of Protocol 3. Those legal bases are situated 
in Part V, Title III "Cooperation with Third Countries and Humanitarian Aid".  
227 N. Skoutaris, op.cit. n 9, p. 150; See to the same effect: Doc. No. 11278/04, p. 3. 
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equivalent effect".228 Skoutaris argues that the same case can be made under the Lisbon 

Treaty, despite the repeal of this broad activity, because the customs union remains an 

exclusive competence of the Union under Article 3(1)(a) TFEU.229 Lastly, the procedural 

argument put forward by the Council Legal Service is that the procedure in Article 1(2) of 

Protocol 10 would be devoid of purpose if the lifting of the acquis could be achieved by 

recourse to other legal bases "saved" by Article 3 of the Protocol 10.230  

 

It is submitted that a third position can be envisioned: that Article 3 of Protocol 10 in fact 

permits the lifting of the acquis to promote the economic development of the 'Areas'. This 

contrasts with the Commission's interpretation of Article 3 of Protocol 10 which is that 

measures to promote economic development are shielded from the imputation of application 

of  the acquis North of the Green Line. In this regard, it is submitted that applying the acquis 

in the 'Areas' for certain limited purposes under Article 3 has already been acknowledged in 

legislative practice and is supported by Advocate General Kokott's reading, in Apostolides, of 

the Financial Aid Regulation, which had the legal basis of Article 308 TEC (Article 352 TFEU), 

qua not only a "measure" for the "promotion of the economic development" of the 'Areas' 

but actually the application of the acquis.231 Or, somewhat more tentatively, even the 

resource to Articles 208 and 212 TFEU, which the Council Legal Service presents as warranted 

under Article 3 of Protocol 10, might lead to application of acquis.232 

 

But would this third approach deprive the Article 1(2) of its effet utile? No, Articles 1(2) and 3 

of Protocol 10 are rather analogous to how Article 349 TFEU was interpreted by Advocate 

                                                      
228 Doc. No. 11278/04, p. 3. 
229 N. Skoutaris, op. cit. n 9, p. 150.  
230 Doc. No. 11278/04, p. 4. 
231 Advocate General Kokott, Apostolides, paragraph 40: "As the Commission in particular points out, however, 
it was not the intention to exclude the application of all provisions of Community law with a bearing on areas 
under the control of the Turkish Cypriot community. Accordingly, Article 3(1) of the Protocol provides that the 
suspension of the acquis communautaire is not to preclude measures with a view to promoting the economic 
development of the areas referred to. [Footnote 13: This objective is pursued by Council Regulation (EC) No 
389/2006 of 27 February 2006 establishing an instrument of financial support for encouraging the economic 
development of the Turkish Cypriot community and amending Council Regulation (EC) No 2667/2000 on the 
European Agency for Reconstruction (OJ 2006 L 65, p. 5).]  In addition, on the basis of Article 2 of the Protocol, 
rules for the movement of goods and persons between the different areas were laid down by Council 
Regulation (EC) No 866/2004".  
232 Doc. No. 11278/04, p. 4. 
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General Wahl in the Mayotte233 case. In that case, the Advocate General suggested that there 

was a choice between Article 349 TFEU and sectoral legal bases, as evidenced by legislative 

practice234, as regards the adaption of secondary Union law to the outermost regions (ORs), 

provided that the Council takes account of the ORs features as listed in Article 349 TFEU235. 

The picture Advocate General Wahl is painting of Article 349 TFEU is both as a legal basis and 

as a saving clause when there is recourse to other legal bases. It is my suggestion that the 

same logic should apply to the relationship between Articles 1(2) and 3 of Protocol 10. 

Accordingly, Article 3 of Protocol 10 gives a limited warrant to apply the acquis in the 'Areas' 

provided that they have the aim of promoting its economic development, similar to satisfying 

the requirement of "taking account of the structural social and economic situation of" the 

ORs in Article 349 TFEU.  On this view, Article 1(2) would not be deprived of its effet utile since 

it would always be necessary in the event of a comprehensive settlement or the application 

of provisions of primary law in the 'Areas'. Both cases indeed no other legal basis seems 

suitable. It might be that this third proposal founders on the lack of a sound analogy between 

Article 349 TFEU and Protocol 10, but it presents a sort of synthesis of the arguments of the 

Commission, on the one hand, and the European Parliament and Council, on the other, to the 

extent that it acknowledges that the Direct Trade Regulation equates to the application of the 

acquis while rejecting the presentation of Article 1(2) as a lex specialis. Finally, it also appears 

to be the only view that is consonant with Advocate General Kokott's interpretation of the 

Financial Aid Regulation as application of the acquis cured by Article 3 of Protocol 10.  

 

                                                      
233 Opinion of Advocate General Wahl in C-132/14, Parliament and Commission v. Council, ECLI:EU:C:2015:425, 
paragraph 70: " In my view therefore, nothing in the Treaties suggests that Article 349 TFEU takes precedence 
over the sectorial bases. Put differently, Article 349 TFEU is not a ‘legislative black hole’. Assuming that the 
conditions of that provision are met, the Council has a choice between having recourse to that provision or to 
the sectorial provisions, but is not required to choose one rather than the other. This, of course, is without 
prejudice to the application of the other general principles mentioned above at point 38".  
234 In particular, "special measures" have been adopted on the basis of Article 113 TFEU: Council Directive 
2013/61/EU of 17 December 2013 amending Directives 2006/112/EC and 2008/118/EC as regards the French 
outermost regions and Mayotte in particular, OJ L 353, 28.12.2013, p. 5–6; Regulation (EU) No 228/2013 of the 
European Parliament and of the Council of 13 March 2013 laying down specific measures for agriculture in the 
outermost regions of the Union and repealing Council Regulation (EC) No 247/2006, OJ L 78, 20.3.2013, p. 23–
40; See, too based on Articles 42(1), 42(2) and 349 TFEU, on the basis of the ordinary legislative procedure: 
Regulation (EU) No 228/2013 of the European Parliament and of the Council of 13 March 2013 laying down 
specific measures for agriculture in the outermost regions of the Union and repealing Council Regulation (EC) 
No 247/2006, OJ L 78, 20.3.2013, p. 23–40. 
235 Ibid, paragraph 73: "[…] I am not convinced that the Council can simply pay lip service to the OR features; 
they must truly be accounted for […]". 
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But while this argument is of paramount procedural and substantive importance from the 

perspective of Union law, the lifting of the acquis (or, as the Commission would have it, the 

taking of measures to promote economic development) before the agreement of a 

"comprehensive settlement" poses problems of public international law. In other words, 

while the analysis in this section has clarified that the Union, in the limits set by the Masters 

of the Treaties, has at least one power autonomously to lift the acquis while the 'TRNC' still 

exists as a factual matter, the public international law consequences of that still need to be 

explored. How this can be achieved in a manner that respects international law is the subject 

of Section III.B. It will suggest in essence that while application of, for instance, the Direct 

Trade Regulation, is liable to violate the prohibition on "dealings" which entrench an illegal 

regime, the principle of proportionality can mediate the imperatives of Protocol 10 with those 

of the duty of non-recognition.  Most fundamentally, if the Union is to lift the suspension of 

the acquis (or else promote economic development under the Commission's theory) in a way 

that is respectful of international law, that decision is redirected through the principle of 

proportionality.  

 

B. Redirection: Lifting the Suspension in Respect for International Law 

 

It was argued above that both Article 1(2) of Protocol 10 and Article 207 TFEU have their 

attractions as legal bases. What is more problematic is that the Direct Trade Regulation, on 

either reading, envisions applying the acquis in the 'Areas' before the conclusion of a 

"comprehensive settlement" under public international law. This is in particular because 

direct trade risks factually consolidating the 'TRNC'.  

 

The international law dimension of ending the isolation of the Turkish Cypriot community has 

been addressed in a number of ways. Most notably, the Direct Trade Regulation, though quite 

distinct, has raised the further issue of the proposed Taiwanisation of the 'TRNC', which would 

try to put the international law issues to one side, or lead to certain functional recognition. 

Such Taiwanisation has been put forward chiefly by the International Rescue Group236 in the 

context of the Cyprus problem. One should not be too literal about the recourse to an analogy 

                                                      
236 International Crisis Group, Cyprus: Reversing the Drift to Partition (2008), Europe Report No. 190, 25.  
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with Taiwan, however. It is intended as an analogy rather than a direct model. Although both 

the Republic of China (Taiwan) and the 'TRNC'  might be comparable as some sort of de facto 

entities (it is to be noted that Taiwan, unlike the 'TRNC' does not claim to be an independent 

state237) the latter is distinguished from the former by its creation in breach of peremptory 

norms of international law. The decision not to recognize Taiwan is a political one238, the non-

recognition of the 'TRNC' is an obligation imposed by international law.239 

 

That political against legal distinction nonetheless plays out against a complex set of facts. 

Indeed, clarity about the creation of Taiwan is, remarkably, if anything, even more riven by 

factually complex disputing legal theories, than the Cyprus problem. Suffice it to note that not 

even the People Republic of China (PRC) claims that Taiwan was created by breach of 

peremptory norms on the use of force, self-determination or racial discrimination. This view 

is especially justified by the fact that Taiwan came under the factual control of the Republic 

of China because of the military intervention of the Allied Powers, which liberated it from 

Japan, who previously held it under the 1895 Treaty of Shimonoseki240. This is to say, that a 

change in “conquering agent”241 between any alleged annexation and Treaty of San 

Francisco242, pursuant to which Japan ceded its claim to the island of Taiwan, seems to 

definitively rule out the thesis that de facto control of Taiwan was acquired by the use of 

                                                      
237 J. Crawford, The Creation of States in International Law (Cambridge: Cambridge University Press, 2006), p. 
216. 
238 The People’s Republic of China replaced the Republic of China (Taiwan) by UN General Assembly Resolution 
2758 (XXVI) of 25 October 1971; The political recognition of the People’s Republic of China is similar to 
Hallstein Doctrine pursuant to which the Federal Republic of Germany would not maintain diplomatic contact 
with any state that recognised the German Democratic Republic, see: T. D. Grant, "Hallstein Revisted: 
Unilateral Enforcement of Regimes of Non-recognition since the Two Germanies" (2000) 36 Stanford Journal of 
International Law 221, 226.  
239 For a rejection of an analogy between the 'TRNC' and Taiwan see: T. Christakis, "Les obligations de non-
reconnaissance des situations créées par le recours illicit à la force ou d'autres actes enfreignant des régles 
fondamentales" in C. Tomuschat & J-.M. Thouvenin (eds.), op.cit. n 84, pp. 145-146; cf. S. Talmon, "The Cyprus 
Question before the European Court of Justice" (2001) 12(4) European Journal of International Law 727, 748. 
Talmon points to the enactment of Commission Regulation (EC) No 1084/95 of 15 May 1995 abolishing the 
protective measure applicable to imports of garlic originating in Taiwan and replacing it with a certificate of 
origin, OJ L 109, 16.5.1995, p. 1–3, after the CJEU's judgment in Case C-432/92, Anastasiou I, op.cit. n 177. 
240 Treaty of Shimonoseki, signed 17 April 1895, entered into force 8 May 1895] [1895] 181 CTS 217. 
241 B. Ahl, “Taiwan” in R. Wolfram (ed.)  Max Planck Encyclopedia of Public International Law (Oxford: Oxford 
University Press, 2008), at paragraph 15. 
242 Ibid; In fact, it is persuasively argued that Taiwan is protected under Article 2(4) of the UN Charter from any 
use of force by the PRC: J.I. Charney & J.R.V. Prescott, "Resolving Cross-Strait Relations Between China and 
Taiwan" (2000) 94 American Journal of International Law 453, 471. 
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force, save on the implausible hypothesis243 that the Taiwanese authorities are somehow the 

continuing agents of the forty two parties to the Treaty of San Francisco. 

 

It is true that Taiwan’s accession to the WTO presents itself as a sort of model of constructive 

ambiguity that reconciles the legal narratives of Taiwan and the PRC.244 But such a model 

encounters limits when it is applied to a situation of an objectively illegal regime such as the 

‘TRNC’. As such, the “New State of Affairs” of the proposed Annan Plan represents a form of 

constructive ambiguity that embraces both the RoC portrayal of the UCR as the continuation 

of the RoC and the ‘TRNC’ view of the UCR as a new state created by the union of two 

predecessors. This sort of retroactive recognition of the legal acts and theories of an illegal 

regime can however only be countenanced in a situation after the facts created by the breach 

of peremptory norms have been reversed but not before245. 

 

In terms of the consequences of this, Skoutaris notes that the Taiwanisation would risk 

lowering the "Best Alternative To No Agreement" ("BATNA") from the 'TRNC' perspective.246 

But this lowering of the BATNA also carries an implication from the perspective of the 

prohibition on "economic dealings" under Paragraph 124 of Namibia Advisory Opinion: 

Taiwanisation, like the Direct Trade Regulation, risks factually entrenching the 'TRNC', while 

refraining from giving it legal recognition. Taiwanisation as a method of obviating questions 

of recognition looks difficult to adapt to the legal nature of the 'TRNC', even if there are 

marked differences in how Taiwanisation could be developed in the Cypriot scenario.247 

 

As an alternative to an approach based on constructive ambiguity, I would argue that the 

Direct Trade Regulation needs to reckon straight-forwardly with the proscription of economic 

dealings with illegal regimes. This can, moreover, be undertaken in the light of the laudable 

                                                      
243 Y.F. Chiang, “One-China Policy and Taiwan” (2004) 28 Fordham International Law Journal 1, 42; cf. B. Ahl, 
op.cit. n 241. 
244 W. Cai, "China's GATT Membership: Selected Legal and Political Issues" (1992) 26(1) Journal of World Trade 
35, 49; P.L. Hsieh, "Facing China: Taiwan's Status as a Separate Customs Territory in the World Trade 
Organisation" (2005) 39(6) Journal of World Trade 1195. 
245 Y. Ronen, op.cit. n 14, p.8 "Non-recognition is a means to an end. Once that end is achieved i.e. the illegal 
regime ceases to exist, the raison d'être of the obligation disappears".  
246 N. Skoutaris, op.cit. n 9, p. 158. 
247 Ibid, pp. 157-159. 
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"socialisation"248 objectives of the economic development of the 'Areas', driven by the 

purpose of preparing the way for a settlement of the Cyprus issue. More specifically, I propose 

that Kolb's principle of proportionality, examined above, provides a model of mediating the 

objectives of Protocol 10 with those of the duty of non-recognition. In this context, Protocol 

10, like any measures adopted under its aegis, could in particular be understood as the 

exercise of the RoC's right to seek to settle the issues as part of its larger right to self-

determination. By presenting Protocol 10 as the expression of a public order norm of equal 

weight, in public international law, to that of non-recognition, we can find a way to respect 

public international law in the lifting of the suspension while the 'TRNC' illegal regime still 

exists.  

 

As noted above, reconciling self-determination and the duty of non-recognition nonetheless 

is not something for which positive public international law provides tools. The 

proportionality principle that Kolb proposes therefore has the status of a meta-constitutional 

idea, as a legal idea that stands outside any particular legal order, that is equipped to carry 

out that task.   

 

How proportionality might be applied requires us to look at concrete stipulations. Firstly, 

reconciliation of self-determination and the duty of non-recognition in the adoption of the 

Direct Trade Regulation requires that the RoC consent to that Regulation.  Such consent has 

already be stipulated to allay concerns that the Direct Trade Regulation would interfere with 

the RoC's right under public international law to control access to its ports.249 Skoutaris notes 

that this should not have the effect of resurrecting the Luxembourg Compromise.250 The 

requirement of consent I am proposing here is additional to the consent Skoutaris and the 

Council Legal Service propose to comply with the Nicaragua principle.251 Here consent instead 

is part of the application of Kolb's principle of proportionality when reconciling two norms of 

                                                      
248 For this framing of Union law and policy towards the Turkish Cypriot Community see: S. Laulhé Shaelou, 
op.cit. n 131, pp. 226-232. 
249 Doc. No. 11278/04, p.6; N. Skoutaris, op.cit. n 9, p. 152.  
250 N. Skoutaris, ibid. 
251 Case Concerning Military and Paramilitary Activities in and against Nicaragua, ICJ Reports 1986 14, 
paragraph 213. 
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public international law.252  It would be scarcely possible to invoke the Direct Trade Regulation 

as part of the RoC's self-determination if the Republic itself did not consent to it. 

 

Secondly, the light of Kolb's scheme for the reconciliation of public order peremptory norms, 

Rapporteur Rinaldi's proposed amendments to the Direct Trade Regulation253 seem to 

present a model for reconciling the right of the RoC to settle the problem and the duty of non-

recognition. In particular, Rinaldi's suggestion to emphasise the transitional nature of the 

Direct Trade Regulation in its title and scope254, and to set a sunset clause on its application 

of five years after the entry into force of the Regulation255, seems to take the risk of 

entrenchment of the 'TRNC' seriously. This stress on the transitional character of the Direct 

Trade Regulation would make clear the "socialisation" objective of ending the isolation of the 

Turkish Cypriot Community for settlement. It would therefore eliminate the risk of perverse 

incentives not to pursue a settlement or of a creeping economic entrenchment of the 'TRNC'.  

 

How do consent of the RoC and Rinaldi's proposals represent a form of redirection towards 

meta-constitutional principles? That redirection has, after all, been set up as the 

distinguishing feature of the jurisdictional frame. The answer is that they seek to reconcile 

Protocol 10 with the duty of non-recognition by justifying it in the meta-constitutional 

principle of proportionality.  

 

In conclusion, it has been argued here that either Article 1(2) of Protocol 10, or indeed Article 

207 TFEU via Article 3 of Protocol 10, could be the appropriate legal basis for adopting a Direct 

Trade Regulation as a way of applying part of the acquis to the 'Areas'. Nonetheless, such a 

proposed Direct Trade Regulation raises concerns in light of the duty of non-recognition, in 

particular in the form of the potential factual entrenchment of the 'TRNC' it could achieve. 

Such concerns need to balanced against the right of the RoC to settle the dispute as part of 

the right of self-determination. In public international law terms, Protocol 10 is an expression 

                                                      
252 R. Kolb, op.cit. n 195. 
253 Rapporteur Niccolò Rinaldi, Working Document on the Commission Proposal for a Council Regulation on 
special conditions for trade with those areas of the Republic of Cyprus in which the Government of the 
Republic of Cyprus does not exercise effective control, Committee of International Trade, 13.3.2014, 
PE530.081V01-00. 
254 Ibid, p. 4 
255 Ibid. 
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of that right. In order to reconcile the duty of non-recognition with the Direct Trade 

Regulation, it was argued that recourse to Kolb's principle of proportionality presents a 

method that engages a jurisdictional frame with the right tools. It was argued finally that 

applying Kolb's principle of proportionality allows us to stipulate two conditions for any Direct 

Trade Regulation: (i) the consent of the RoC; and (ii) certain concessions to the objective of 

the prohibition of economic dealings, in paragraph 124 of Namibia, as reflected in the 

proposals of Rapporteur Rinaldi.  

 

 

IV. The Structural Frame: Missing in Action 

 

It should be recalled that the structural frame relates to the method of dividing competence 

between the Union and the Member States. In previous chapters, it has been argued that this 

kind of frame forms the backdrop for disagreements about the application of Union law in 

the overseas and the scope of sincere cooperation in cases of the attribution of nationality. 

Three broad approaches have been distinguished: a cooperative federalist, a dual federalist 

and fact of membership approach. It is submitted here that accommodation of the loss of 

effective control in the Areas leaves no room for an analysis of that kind. Instead of 

formulating interpretative doctrines about the method of how to divide power between the 

Union and the Member States, the treatment of the loss of effective control is preoccupied 

with the concern not to divide power. The ambiguity here concerns how to define the scope 

of factual impossibility of performance and enforcement but that impossibility is neither 

divided into mutually exclusive spheres, nor intertwined functions, nor for that based on the 

concern to promote mutual trust premised on the normative convergence of the Union and 

Member States. It is a sphere in which neither the RoC, nor the Union can realise the division 

of power that emerges from the acquis. 

 

Distinct from structural question therefore is the scope of the “white spot” created by 

Protocol 10. The scope of that suspension is made clear in Apostolides by the Court, but 

succinctly summed up by the affirmation of Advocate General Kokott that Article 1(1) of 

Protocol 10 “states that the acquis communautaire is to be suspended in that area and not in 
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relation to that area”256. This is a logical consequence of the imperative that derogations 

(including here the suspension) be “interpreted restrictively”257 and in light of the objective 

of limiting “any unrealisable obligations for the Republic of Cyprus in relation to northern 

Cyprus which brings it into conflict with Community law”258. Although the law of treaties 

under general international law obviously does not apply to the interpretation of European 

Union Treaties, in order to illuminate our understanding of the scope of the suspension 

created by Protocol 10, it is useful to consider the suspension of treaty relations in the light 

of two public international law doctrines operative where there is loss of effective control: 

the impossibility of performance and fundamental change of circumstances or rebus sic 

stantibus. As Tomuschat has noted, neither a fundamental change of circumstances, within 

the meaning of Article 62 VCLT, nor, supervening impossibility of performance, under Article 

61VCLT, provide usefully analogies for the Cyprus situation since the performance has been 

impossible from the very moment of accession.259 

 

Skoutaris illustrates the difference between the arrangements applicable to the overseas, 

which were examined above in terms of structural frame, and suspension of Article 1(1) of 

Protocol 10. Whereas in the overseas there are “derogations to the application of the acquis” 

in Northern Cyprus “there are 'derogations' to the suspension of the application of the 

acquis”260. To link this insight to the structural frame explored in Chapter 3, the suspension of 

the acquis by Protocol 10, in contrast with Part IV of the Treaty, creates neither the lex 

specialis of the kind Advocate General Cruz Villalón contemplates in Prunus, nor “an 

autonomous body of rules which is, so to speak, impervious to any influence from the 

Treaties”261 of Leplat since no lex specialis, or for that matter generalis, applies, nor any closed 

“body of rules” save the territorial suspension itself. In the “white spot” of Northern Cyprus 

along with suspension of the acquis comes the freezing of structural questions relating to 

spheres of Union, Member State and territorial power. Within the terms of this thesis, the 

                                                      
256 Case C-420/07, Advocate Gengeral Kokott, Apostolides, paragraph 34. 
257 Case C-420/07, Meletis Apostolides v. David Charles Orams and Linda Elizabeth Orams, ECLI:EU:C:2009:271, 
paragraph 35. 
258 Opinion of Advocate General Kokott in Case C-420/07, Meletis Apostolides v. David Charles Orams and 
Linda Elizabeth Orams, ECLI:EU:C:2008:749, paragraph 42. 
259 Tomuschat, op.cit. n 145. 
260 N. Skoutaris, op.cit. n 9, p.51. 
261 Opinion of Advocate General Cruz Villalón in Case C-384/09, Prunus and Polonium, ECLI:EU:C:2010:759, 
paragraph 33. 
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question of ““derogations” from the suspension of acquis” is instead channelled into the 

institutional frame discussed above with respect to the (partial) lifting of the suspension by 

Article 1(2) of Protocol 10 or an Act of Adaption under Article 4 of the same. 

 

To continue the analogy between the suspension and the association of the OCTs in Part IV 

of the TFEU, Protocol 10 can be fruitfully cast as a reverse image of the application of general 

principles to the OCTs. Needless to say, they compel opposite conclusions: automatic 

applicability or automatic inapplicability of Union law within their field of application. But the 

two are comparable in so far as they are spheres of law that are exempt from the dominant 

method of dividing power. To put it another way, they resist analysis within a structural frame 

since no boundary is drawn between Union, Member State or OCT spheres. From Emesa 

Sugar262 and Kaefer and Procacci263, it is clear that general principles, including direct effect 

and institutional provisions like Article 267 TFEU, apply to the OCTs without the need for an 

“express reference” to those provisions in Part IV or the OAD, as Leplat would require. This 

was more emphatically reaffirmed in Eman and Sevinger in which the personal scope of the 

Union citizenship provisions and the principle of equality apply in the OCTs as they would in 

a third country. The Court nonetheless reaffirms Leplat to exclude any obligation on the 

Netherlands to organise European Parliamentary elections in the OCT, Aruba.264 Kochenov 

interprets the treatment of general principles as indicating that Article 355(2) TFEU and Part 

IV create a lex specialis not “all the law” applicable to the OCTs.265 But this is a lex specialis 

that is less radical than that put forward by Advocate General Cruz Villalón in Prunus since 

includes a role for the express reference formula, albeit on more narrower, qualified terms 

that do not extend to general principles. Cruz Villalón’s lex specialis by contrast proposes to 

dispense with Leplat altogether. Eman and Sevinger thus presents the reverse analogue of 

Protocol 10 in so far as it too identifies an area of law to which the default structural frame 

does not apply. 

                                                      
262 Case C-17/98, Emesa Sugar (Free Zone) NV v. Staat der Nederlanden, Hoofdproductschap voor 
Akkerbouwproducten and Aruba, ECLI:EU:C:2000:70, paragraph 28. 
263 Case C-100/89, Peter Kaefer and Andréa Procacci v French State ECLI:EU:C:1990:456, paragraph 24. 
264 Eman and Sevinger, paragraphs 46 and 47. 
265 D. Kochenov, “European Union Territory from a Legal Perspective: A Commentary on Articles 52 TEU, 355, 
349, and 198-204 TFEU” in M. Kellerbauer, M. Klamert & J.Tomkin (eds.), The EU Treaties and the Charter of 
Fundamental Rights – A Commentary (Oxford: Oxford University Press, 2018, Forthcoming), p. 10. University of 
Groningen Faculty of Law Research Paper 2017-05. Available at SSRN: https://ssrn.com/abstract=2956011  

https://ssrn.com/abstract=2956011
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In conclusion, the suspension of the acquis in the areas outside the effective control of the 

Government of the RoC is a technique that aims at not dividing power between the Member 

State and the Union by neither applying the general division under the acquis nor establishing 

special body of rules. The scope of the suspension does not therefore present us with a 

structural frame which apprehends the boundary between general Union law and the 

Protocol 10 provisions in terms of a method of dividing power. Pursuant to Apostolides the 

factual, territorial derogation is of course tightly drawn but this is distinct from a method of 

applying a special Union law in the Areas, which has chiefly proven to be subject of the 

institutional questions examined above. As an exception to the structural frame, the 

suspension of Article 1(1) nonetheless presents a fruitful point of comparison, in particular 

with the OCT association and application of general principles. 

 

V. Conclusion 

This chapter has explored the loss of effective control in terms of the foundational, 

jurisdictional and structural frames set out in this thesis. It chose to examine the Cyprus 

problem in the European Union through the lens of the duty of non-recognition in public 

international law, as read through the "consequential approach" of Ronen and Orakhelashvili. 

This approach in particular identifies dealings with illegal regimes, such as the 'TRNC', as 

problematic where they risk creating or strengthening the factual control of the regime, as 

distinct from recognising it as legal. This approach is rather ascetic when it comes to any 

interaction with an illegal regime, or even in respect of private actors under an illegal regime's 

control. The quote from Tacitus, which opens this chapter266, was intended to allude to the 

absolutist character of this approach to the duty of non-recognition. Using this interpretation 

of international law, which presents a prima facie coherent view of international law and 

practice, the chapter developed its analysis in four parts. 

 

It began in Section I.A  by arguing why loss of effective control can properly be said to 

constitute a boundary of the Member State polity and, in Section II.B by establishing the 

                                                      
266 Tacitus (Trans: H. Mattingly), The Agricola and The Germania (London: Penguin Publishing, 1970), Ch. XXX, 
p. 81.  
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factual background to the Cyprus issue and the outlines of what a future transition from the 

conflict could look like, based on the Annan Plan proposal of 2004. In Section II the chapter 

proceeded to the identification of a foundational frame. It begins by concluding that a 

foundational frame is precluded between the ‘TRNC’ and the RoC or the Union because of the 

absence of any common understanding of legitimacy, nonetheless the treatment of the 

overlap of Union with the international law duty of non-recognition was shown to call for the 

making of different kinds of substantive and procedural concessions towards the 

international law norm. Section III examined the jurisdictional frame focused on the legal 

boundaries related to the ending of the suspension of the acquis by Article 1(2) of Protocol 

10 and the accommodation of a comprehensive settlement in Article 4 of the same. It was 

argued that Article 3 of Protocol 10 also permits recourse to other legal bases to apply limited 

parts of the acquis for the purpose of promoting the economic development of the 'Areas'. 

However, more importantly, it was argued that in order to mediate a conflict with the duty of 

non-recognition, where the Union applies measures in relation to the 'Areas' they must be 

commensurate with the right of the RoC to pursue such a solution, and with the duty to 

ensure that trade with the 'Areas' does not factually consolidate the 'TRNC'. The consent of 

the 'TRNC' and Rinaldi's suggestion of a sunset clause on the Direct Trade Regulation were 

identified as duly satisfying those requirements of proportionality. 

 

In Section IV it was argued there is no structural frame of the kind we find in cases examined 

elsewhere in this thesis: rather than a method of dividing power between the Union and the 

Member States the suspension under Article 1(1) of Protocol 10 demarcates a factual and 

territorial field which is not subject to the division of spheres of power. 
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Chapter 6: State Succession 
 

“Espoldere o implodere - disse Qfwfq -  questo è il problema: 
se sia più nobile intento espandere nello spazio la propria energia senza freno, 
o stritolarla in una densa concentrazione interiore e conservarla ingoiandola.” 

 
Italo Calvino, L’implosione 

 

I. Introduction 
 
A referendum on Scottish independence was held on the 18th of September 2014. In the 

event, the enfranchised voters1 answered the question “Should Scotland be an independent 

country?” 55.3% (‘no’) to 44.7% (‘yes’)2. European and international legal argument was a key 

feature and register of the campaign that preceded the 2014 vote. In this way, it is by now 

trite to remark that Union law argument was frequently invoked in an instrumentalist manner 

by the official campaigns, and the UK and Scottish Governments.3 The assessment of the 

likelihood4 of “seamless”5 EU membership for a would-be independent Scotland ran in 

parallel lines with, or acted as a full proxy for, consideration of the merits of independence 

itself. The effort of framing the Union law question like that, with the purpose as acting as 

ballast for the cases for ‘yes’ and ‘no’, also had the effect of making the question of the ease 

and automaticity of EU membership the apparent direct object of scholarly scrutiny. Here, as 

elsewhere, the immediate first-order concerns which both campaigns, in their own ways, 

                                                      
1 J. Shaw, “Unions and Citizens: Membership Status and Political Rights in Scotland, the UK and the EU” in C. 
Closa (ed.) Secession from a Member State and Withdrawal from the European Union: Troubled Membership 
(Cambridge: Cambridge University Press, 2017), pp. 153-186. 
2 For a full summary of the results of the referendum of the 18th of September 2014 see: 
http://scotlandreferendum.info/; For the legal basis, question, procedure and terms of the Scottish 
independence referendum see: Scottish Independence Referendum Act 2013. 
3 C. Bell, International Law, the Independence Debate, and Political Settlement in the UK” in in A. McHarg, T. 
Mullen, A. Page, & N. Walker (eds.) The Scottish Independence Referendum: Constitutional and Political 
Implications (Oxford: Oxford University Press, 2016), p. 29; Lessons for Civil Service Impartiality from the 
Scottish Independence Referendum, Public Administration Select Committee, Fifth Report of Session 2014-15, 
HC 111, paragraph 39, p.14: “Both the UK Government and Scottish Government circulated guidance to their 
civil servants on the Scottish independence referendum. Intentionally, the two sets of advice closely follow 
each other, and were the subject of close consultation at official level […] The Cabinet Office guidance says it is 
“both legitimate and necessary for civil servants to support ministers as fully as possible in pursuit of those 
objectives”. The Scottish Government’s advice states that the requirements of the Code “apply to work on 
constitutional reform as much as in any other area of the respective Governments’ work””. 
4 J. Crawford & A. Boyle, Annex A Opinion: Referendum on the Independence of Scotland – International Law 
Aspects (London: Crown Copyright: 2013), p.100, paragraph 153.  
5 Scottish Government, Scotland’s Future: Your Guide to an Independent Scotland (Edinburgh: Crown 
Copyright, 2013), p.220. 

http://scotlandreferendum.info/
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were seeking to address, cannot be lightly brushed aside, given the weight of the interests in 

the balance for all affected. Nonetheless, the proposed state succession raised more 

persistent questions than the rightful or predicted end-destination of a new Scottish state: it 

had a wider resonance beyond the parameters of that particular case as a test of the reach 

and depth of Union law and the European legal imagination. This chapter seeks to examine 

some aspects of coming to terms with a new successor state in terms of those wider 

implications for EU law rather than proposing an answer to the stark question of whether a 

separate Scottish state would have been initially ‘in’ or ‘out’ of the EU after acceding to 

independence. As before, this chapter seeks to explore the arguments about the boundary of 

a Member State by identifying foundational, jurisdictional and structural frames. 

 

In terms of its material scope, state succession is the device chosen to demarcate the chapter. 

This by no means intends to prejudge succession or non-succession6 to the Treaties or to 

membership of the Union (especially since this is the first-order question identified above) 

but reflects the international law characterisation of the salient legal event of “the 

replacement of one state by another in the responsibility for the international relations of 

territory”7. This chapter does not examine the structural, jurisdictional and foundational 

frames related to what Closa has taxonomised as “non-consensual secession”8 or what 

Crawford calls “secession” tout court9: the creation of a new state without the consent of the 

predecessor state. The chapter restricts itself to state succession following an act of 

devolution or devolution agreement10, in particular because only that case premised on the 

incontestable creation of a new state. Indeed, the creation of a state by devolution has been 

conceived as the exercise of a function of state sovereignty by the already existing 

                                                      
6 The heuristic term “non-succession” is made use of in P. Dumberry, State Succession to International 
Responsibility, (The Hague: Martinus Nijhoff Publishers, 2007), p.35 et seq. 
7 State succession” or the “succession of states” means “the replacement of one State by another in the 
responsibility for the international relations of territory” as defined in Article 2(b) of the Vienna Convention on 
the Succession of States in respect of Treaties, UNTS Vol. 1946, p. 3. State succession encompasses separation; 
the transfer of territory; the unification of States; and dismemberment. This taxonomy is set out in J. Crawford, 
The Creation of States in International Law, (Oxford: Oxford University Press, 2006). 
8 C. Closa, “Changing EU Internal Borders through Democratic Means” (2017) 39(5) Journal of European 
Integration 515, 518. 
9 J. Crawford, op.cit.n. 7, p.330. 
10 J. Crawford, ibid; For some examples of acts of devolution see: Statute of Westminster 1931; Southern 
Rhodesia Act 1979; Belize Act 1981; See also: Article 8(1) of the Vienna Convention on State Succession in 
Respect of Treaties, op. cit. n. 7. 



 271 

predecessor state.11 Of course, the term itself is apt to produce some confusion in the case of 

Scotland, since devolution also describes the internal constitutional settlement established 

by the Scotland Act 1998, but it is preferable in any case to follow international legal usages, 

since the obstacle of any discussion of the Scotland's constitutional arrangements in the 

United Kingdom is not presented in this chapter, unlike in the Crawford and Boyle Opinion.12 

 

Devolution, in the international law sense, appeared13 to be the case in prospect, in the 

United Kingdom and Scotland in 2014, under the Edinburgh Agreement14. The would-be cases 

of Veneto15, Catalonia16 and Flanders17 are therefore distinguished at the outset not only 

because of the absence of any prospective consent to create a new state but also because 

such consent is proscribed by national constitutional law in all three cases (albeit for different 

reasons). 

 

Equally, if one turns to consider non-consensual paths to statehood, even the most mature 

case of Catalonia, in particular, fails any test of plausibility, despite what the 2017 

“Declaration of Independence”18 seems to evidence. Whether one takes effectiveness or 

                                                      
11 S. von Pufendorf, De Jure Naturae et Gentium Libri Octo, Volume VII, Chapter 3, Section 690.  
12 J. Crawford & A. Boyle, op.cit. n 4, p. 72, paragraph 2.22: "A bilateral and consensual process by which a 
state confers independence on a territory and people by legislative or other means may be called ‘negotiated 
independence’. It can also be called ‘devolution’, but since that term is used in a different sense to describe 
the relationship between the UK and its constituent parts, we will use the term ‘negotiated independence’ for 
this purpose". 
13 S. Tierney & K. Boyle, “An Independent Scotland: The Road to Membership of the European Union” ESRC 
Scottish Centre on Constitutional Change Briefing Paper, 20 August 2014, p.16: “If the UK accepts Scottish 
independence, and if it is willing to cooperate with Scotland’s application to join the EU, the duty on the EU to 
respect the territorial integrity of the UK is no longer at issue” (emphasis added). 
14 Paragraph 30, Agreement between the United Kingdom Government and the Scottish Government on a 
referendum on independence for Scotland, Edinburgh, 15th of October 2012: “They look forward to a 
referendum that is legal and fair producing a decisive and respected outcome. The two governments are 
committed to continue to work together constructively in the light of the outcome, whatever it is, in the best 
interests of the people of Scotland and of the rest of the United Kingdom. [Emphasis added]” 
<http://www.gov.scot/Resource/0040/00404789.pdf> 
15 Sentenza della Corte Constituzionale della Repubblica Italiana 118/2015, ECLI:IT:COST:2015:118. 
16 Sentencia del Tribunal Constitucional de España  114/2017, de 17 de octubre, BOE núm. 256, de 24 de 
octubre de 2017, ECLI:ES:TC:2017:114. 
17 C. Parent, Le concept d’État fédéral multinational : Essai sur l’Union des Peuples (Bruxelles:Peter Lang, 2011), 
p. 91. 
18 Compareixença del president de la Generalitat per a informar sobre la situació política actual, DSPC-P 83 
10 d’octubre de 2017; Declaració dels representants de Catalunya, Parlament de Catalunya, Registre General, 
Entrada Núm 72032, 10 d’octubre de 2017, 255-00004/11; Annulled by: Auto del Tribunal Constitucional de 
España  144/2017, de 8 de noviembre, BOE núm. 278, de 16 de noviembre de 2017, ECLI:ES:TC:2017:144A. 
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legality as the threshold for the creation of a new state19 (or, whether one follows the 

corresponding declaratory or constitutive theories of recognition20) it is hard to imagine, 

based on a reasonable evolution of the situation, how an independent Catalonia could either 

create “facts on the ground” or any remedial case for secession.21 There being no new state, 

according to either of the two chief accounts of state creation, there can be no state 

succession. (In the terms of Article 2(b) of the VCSSLT there is no "replacement of one state 

by another in the responsibility for the international relations of territory".) As such, in this 

circumstance, we are confronted with something quite distinct from the case of devolution, 

or even secession: we have here not any kind of state, but a would-be entity with neither 

factual control nor a dispositive right to exist. Union law questions which surround the frames 

examined in this chapter, such as whether Article 48 or 49 TEU is the appropriate route to 

membership, are therefore obviated by the lack of plausibility of Catalonia either as a de facto 

or de jure state.  Relatedly, in general, other provisions of Union law are of marginal relevance 

                                                      
19 For an example of a legality based account see: D. Raič, Statehood and the Law of Self-Determination 
(Alphen aan den Rijn: Kluwer Law International, 2002), pp. 154-167; For an effectiveness based account see: J. 
Dugard, "Collective Non-recognition: The Failure of South Africa's Bantustan States" in Boutros Boutros Ghali: 
Amicorum Discipulorumque Liber Volume I (Bruxelles: Bruylant, 1998), pp. 383-403; For a recent discussion of 
both see: J. Grzybowski, "To Be or Not to Be: The Ontological Predicament of State Creation in International 
Law" (2017) 28(2) European Journal of International Law 409.  
20 For a discussion of both see: S. Talmon, "The Constitutive versus the Declaratory Theory of Recognition: 
Tertium Non Datur?" (2005) 75(1) British Yearbook of International Law 101. 
21 The need for further painful and normatively problematic developments in the Catalonian crisis in order to 
pass either the effective or legal thresholds of statehood is acknowledged by a number of theorisations. 
Oklopcic raises the idea that both effective control (effectiveness) and remedial secession (legality) seem to 
require a performative sacrifice or "trial by ordeal" by the people. Z. Oklopcic, "Performing Catalan Self-
Determination (Part II)"  Constitution Making and Constitutional Change, Blog Post, 11 January 2017. Available 
at: https://constitutional-change.com/performing-catalan-self-determination-_part-ii/ . For Oklopcic "[…] 
Catalan DUI is not a statement of intent, but rather the object of examination, subject to iudiciua Dei—
‘passed’ by those who are willing to sacrifice everything—their own lives, as well as the lives of others—in 
order to establish effective control over the territory of a sovereign state they plan to establish—and in that 
way prove the authenticity of their professed desire for independence"; Z. Oklopcic, "The Referendum on 
Catalan Self-Determination (Part II): Endemic Rhetoric, Interpretive Hypocrisy and Legal Imagination" 
Völkerrechtsblog, Blog Post, 25 September 2017. Available at: https://voelkerrechtsblog.org/the-referendum-
on-catalan-self-determination-part-ii/ There Oklopcic turns to demands of a future remedial case: "What the 
proponents of remedial self-determination imply, for example, cannot but amount to the following advice: If 
you want to establish a new state in conformity with the norms of international law, first make sure to be 
sufficiently oppressed and discriminated against by your parent state. What opponents of this interpretation 
suggest is not much better, either: Make sure that the sacrifice of life and livelihood you are about to make 
(your own, and that of your opponent) is not in vain—that you win in the ‘trial by ordeal’ implicitly prescribed 
by the norms of international law (on the anti-remedial conception of the right to self-determination)". More 
significantly, the extremely narrow path to secession imagined by M. Weller seems to recommend greater 
effectiveness and substantiation of a legal right to secede: M. Weller, "Secession and Self-determination in 
Western Europe: The Case of Catalonia", EJIL: Talk!, Blog Post, 17 October 2017. Available at: 
https://www.ejiltalk.org/secession-and-self-determination-in-western-europe-the-case-of-catalonia/  
 

https://voelkerrechtsblog.org/the-referendum-on-catalan-self-determination-part-ii/
https://voelkerrechtsblog.org/the-referendum-on-catalan-self-determination-part-ii/
https://www.ejiltalk.org/secession-and-self-determination-in-western-europe-the-case-of-catalonia/
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to the Catalonian case as it stands at the time of writing. In particular, the drafting history of 

Article 4(2) TEU, elaborated from the Cristophersen clause of the Constitutional Treaty and 

the Treaty of Nice before it22, does not allow us to view the reference to “territorial integrity” 

there as straight-forwardly intended to pour cold water on the Ibarretxe Plan, or other 

secessionist aspirations.23 Rather, the role of “territorial integrity” in Article 4(2) TEU is to be 

interpreted systematically, as part of a trilogy of concepts, together with the equality of the 

Member States and essential state functions24, as enabling conditions for respect for national 

constitutional identity but not as do not operate as "trumps" on Union action.25 Furthermore, 

the alleged violation of respect for the rule of law in Article 2 TEU26, equally does not enter 

                                                      
22 Article I-5(1) TCE: “The union shall respect the equality of Member States before the constitution as well as 
their national identities, inherent in their fundamental structures, political and constitutional, inclusive of 
regional and local self-government. it shall respect their essential State functions, including ensuring the 
territorial integrity of the State, maintaining law and order and safeguarding national security”; Article 6(3) 
TEU (Nice): "The Union shall respect the national identities of its Member States".  
23 Final Report of Working Group V, CONV 375/1/02 REV 1, p.12: "Recommendation: The provisions contained 
in TEU Article 6(3) that the Union respects the national identity of the Member States should be made more 
transparent by clarifying that the essential elements of the national identity include, among others, 
fundamental structures and essential functions of the Member States notably their political and constitutional 
structure, including regional and local self-government; their choices regarding language; national citizenship; 
territory; legal status of churches and religious societies; national defence and the organisation of armed 
forces"; cf. C. Closa, “Secession from a Member State and EU Membership: The View from the Union” (2016) 
12 European Constitutional Law Review 240, 248. 
24 R. Maison, “Les fonctions essentielles de l’État” in Cruce (ed.) Les mots de la Constitution européenne (Paris: 
Presses Universitaires France, 2005), p.225. 
25 F-X Millet, L’Union européenne et l’identité constitutionnelle des États membres (Paris: LGDJ, 2013), p.178: 
"[…] la clause de Christophersen préserve donc de facto l'identité de l'Ėtat en tant qu'Ėtat. Ce faisant, comme 
le principe d'égalité entre Ėtats membres, le respect des fonctions essentielles de l'Ėtat conditionne la 
préservation de l'identité constitutionnelle de celui-ci dans ses structures, principes et valeurs essentiels" 
(emphasis added). 
26 cf. C. Closa, op.cit. n 23, 249-250. Both the European Commission and the European Court of Human Rights 
have always treated the domestic or international legality of the creation of a state or de facto authority as 
distinct from its compliance with rule of law indicators. The circumstances of creation do not violate or affirm 
respect with the rule of law per se. See Communication from the Commission to the European Parliament and 
Council, Commission Opinion on Montenegro's application for membership of the European Union, Brussels, 
9.11. 2010 COM(2010) 670, p. 5: “[…] Montenegro managed smoothly the referendum on its independence in 
2006, in line with EU recommendations, on the basis of rules which were adopted by political consensus. 
Consensus among political parties on state-building is becoming stronger […]”. The Opinion makes no 
reference to the legality of the referendum under (then) Serb-Montenegrin law but compliance with its 
transparent and participative guidelines; See also Application no. 25781/94, Cyprus v. Turkey (Merits),  
ECLI:CE:ECHR:2001:0510JUD002578194, paragraphs 100 and 101: 100.  In view of the above considerations, 
the Court does not consider it necessary at this stage to examine the applicant Government's broader criticism 
of the court and administrative system in the “TRNC” under Articles 6 and 13 of the Convention. 
101.  The Court does wish to add, however, that the applicant Government's reliance on the illegality of the 
“TRNC” courts seems to contradict the assertion made by that same Government that Turkey is responsible for 
the violations alleged in northern Cyprus – an assertion which has been accepted by the Court (see paragraphs 
75-81 above). It appears indeed difficult to admit that a State is made responsible for the acts occurring in a 
territory unlawfully occupied and administered by it and to deny that State the opportunity to try to avoid 
such responsibility by correcting the wrongs imputable to it in its courts. To allow that opportunity to the 
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into play here, since as a value it is not invokable as a free-standing norm, and Article 49 TEU 

is not applicable.27 Likewise, any "reverse vertical  loyalty"28 owed by the Union to Spain, in 

the sense of Article 4(3) TEU29, would require the Union to refrain from some act which 

jeopardises national identity or territorial integrity, but that act cannot be Article 49 TEU 

negotiations or recognition (likewise for other Member States) since Catalonia has no de facto 

or de jure existence in international law. All in all, the Union's response to the Catalonian crisis 

does not test the reach of the European legal imagination in the same way as a devolution or 

state succession scenario, such as Scotland, because Union law, in the first-order sense, is of 

ambivalent relevance to a case that simply fails various international law tests of plausibility 

for a state. None of this is to doubt that the responsiveness or "quasi-responsiveness"30 of 

the Spanish Constitution to alleged popular sentiment, below the threshold(s) of factors that 

create a unambiguous warrant for Catalonian statehood, raise questions of constitutionalism 

                                                      
respondent State in the framework of the present application in no way amounts to an indirect legitimisation 
of a regime which is unlawful under international law. The same type of contradiction arises between the 
alleged unlawfulness of the institutions set up by the “TRNC” and the applicant Government's argument, to be 
examined at a later stage (see, for example paragraphs 318-21 below), that there has been a breach of Article 
13 of the Convention: it cannot be asserted, on the one hand, that there has been a violation of that Article 
because a State has not provided a remedy while asserting, on the other hand, that any such remedy, if 
provided, would be null and void”. The policy argument from both a Union and ECtHR standpoint is that to 
decide that an authority violates rule of law ab origine is to remove the actions and institutions of that 
authority from more granular rule of law scrutiny, whether as part of conditionality or the Namibia exception. 
On the latter see generally Chapter 5. 
27Case 126/86, Fernando Roberto Giménez Zaera v Institut Nacional de la Seguridad Social and Tesorería 
General de la Seguridad Social, ECLI:EU:C:1987:395, paragraphs 11 and 14 ; cf. Case C‑64/16, Associação 
Sindical dos Juízes Portugueses v.Tribunal de Contas, ECLI:EU:C:2018:117, paragraphs 29 and 34.  
28 See below in Section IV; M. Klamert, op.cit. infra., p. 28; the leading case of "reverse vertical loyalty" by the 
Union to the Member States is: Case C-2/88, Zwartveld and Others, ECLI:EU:C:1990:440. Klamert, ibid, suggests 
that no duty of loyalty on the Union is recognised unless it is somehow a corollary of a Member State duty of 
loyalty towards the Union. He cites in this regard Case C-319/97 Kortas, ECLI:EU:C:1999:272, paragraph 35. 
"Reverse vertical loyalty" was the result of a Member State duty to notify measures to the Commission under 
Article 100a(4) TEC (now Article 114(4) TFEU) as a corollary "The Commission, for its part, must demonstrate 
the same degree of diligence and examine as quickly as possible the provisions of national law submitted to 
it"; Hence, any "reverse vertical loyalty" to towards Spain would need to reflect a duty on Spain towards the 
Union. 
29 cf. C. Closa, op.cit. n 23, 250-251; For an argument that Article 4(3) TEU does not require respect for national 
identity in a general way see: M. Claes, "Negotiating Constitutional Identity or Whose Identity is it Anyway?", 
in M. Claes et al. (eds), Constitutional Conversations in Europe: Actors, Topics and Procedures (Cambridge: 
Intersentia, 2012), pp. 226–227; cf. A. Epiney, "Gemeinschaftsrecht und Föderalismus: “Landes-Blindheit” und 
Pflicht zur Berücksichtigung innerstaatlicher Verfassungsstrukturen" (1994) Europarecht, 317 
30 Z. Oklopcic, Beyond the People: Social Imaginary and Constituent Imagination (Oxford: Oxford University 
Press, 2018), pp. 247-248.  
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in the European Union at a high level of abstraction.31 But, since they are distinct, these issues 

should not however be addressed alongside the case of devolution in this chapter.  

 

The material scope of this chapter is therefore not some sort of casuistry or special pleading 

for the 2014 Scottish case but reflects distinctions in domestic constitutional law, positive 

international law, and within the discursive frames that will be examined here. This is to say, 

the analysis here would be applicable to any future case of devolution in the European Union. 

In Scotland itself the merits and demerits of independent statehood are likely to remain the 

subject of active debate. This is not so much because of the proximate cause of the dynamics 

of the decision of the United Kingdom to leave the Union32, but because of the deeper logic 

of what Mitchell calls the "Scottish Question". The "Scottish Question" is in fact a series of 

questions about how Scottish political life interacts with concentric circles of loyalty and 

authority, and of which independence is only an incomplete element, albeit a contingently 

entrenched one.33 

 

The analysis in this chapter will be elaborated in the following way. In the remainder of this 

introductory Section, in Subsection A the contours of the debate between the chief 

institutional actors in 2014 will be sketched out. In Subsection B, the limitations of that 

                                                      
31 Likewise, none of this denies that Union law might have to accommodate a state should it successfully 
create de facto control on the ground, or where the conditions for remedial secession would be fulfilled, 
assuming for a moment that a right of that kind exists under positive international law. Those latter cases 
would entail developments upon which it would be unscientific, and also quite invidious, to speculate. 
32 See especially Scottish Parliament, Motion S5M-04710, 28 March 2017: “the Parliament […] mandates the 
Scottish Government to take forward discussions with the UK Government on the details of an order under 
section 30 of the Scotland Act 1998 to ensure that the Scottish Parliament can legislate for a referendum to be 
held that will give the people of Scotland a choice over the future direction and governance of their country 
[…] when there is clarity over the outcome of the Brexit negotiations”. 
33 J. Mitchell, The Scottish Question (Oxford: Oxford University Press, 2014), pp. 3-4: “In the nineteenth century 
there was a tendency to describe complex and seemingly intractable problems as ‘Questions’. Hence, there 
was the Irish Question, the Schleswig-Holstein Question, and the Eastern Question […] In each case, the 
‘Question’ was more a conundrum- intricate, changeable, evading simple solution, and as chameleon-like as 
nationalism. Another feature of these ‘Questions’ was that the issues involved were always present but only 
became ‘Questions’ when they approached, or were thought to have approached, crisis point. The Scottish 
Question today shares these characteristics. There is little agreement on what the question is, far less its 
answer. It has involved a shifting mix of linked issues. These have included questions of national identity; 
Scotland’s constitutional status and structures of government; party politics; and everyday public policy 
concerns”; See also at p. 285: “The [2014] referendum is framed in strictly Manichean terms though the 
Scottish Question has never been posed in this way. Whatever happens in the referendum, the Question will 
remain unanswered definitively not least because it is more than one question but crucially because it includes 
a series of relationships that need to be addressed anew in each generation”.  
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dispute will be identified with specific regard to the problematic role of public international 

law, which invited a degree of circularity; it next explores the powers of the Commission, and 

the absence of institutional fora for the public articulation of an approach in terms of the law 

and political purposes of the Union. Sections II to IV isolate and categorise scholarly work 

showing what resources Union law and the ethos of European integration provide when faced 

with a state succession scenario. That scholarly work is, as before, discussed in terms of the 

foundational, jurisdictional and structural frames corresponding with the “what”, “who” and 

“how” of late sovereignty contestation. Section II examines the foundational frame through 

the debate between Weiler and Walker about what the ethos of European integration 

compels in the case of the separation of part of the territory of a Member State. It is argued 

that this should be characterised as a disagreement about what the meta-constitutional basis 

of Union membership is comprised of: is it a commitment to a set of values like Weiler’s 

Principle of Constitutional Tolerance or a mere commitment to communicative rationality 

such that lies at the heart of Walker’s epistemic pluralism? Here Weiler’s “thick” account of 

the foundational frame confronts Walker’s “thin” idea.  

 

In Section III our attention turns to the more down-to-earth question of which procedure 

would be the correct path to facilitating the admission of a new state: Article 48 or 49 TEU? 

Here it is argued that to understand this as a legal basis dispute is a poor match with the 

principle of conferral, the jurisprudence of the Court with respect to legal basis, and the role 

of both procedures as marking out the bounds of constitutional identity, as opposed to 

competence. It is argued that instead of seeking an answer in legal basis the distinction 

between Articles 48 and 49 TEU is to be found in alternative conceptions of the normative 

basis of Union membership (as embodied in the Copenhagen Criteria or a meta-constitutional 

ethic) and the notions of the appropriate role for the Union institutions.  

 

In Section IV we turn to the structural frame, which in this connection is expressed principally 

through the question of what sincere cooperation would require in the case of state 

succession. Three separate views are distinguished: the first is a dual federalist approach that 

understands the decisions about the territory scope of each individual Member State to be 

the exclusive concern of that Member State alone. Sincere cooperation is argued to have no 

influence on such decisions here. Secondly, sincere cooperation has been argued to be 
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triggered in the case of independence by the mere fact of the action of a Member State 

touching upon an objective: that of the establishment of a single market. It is argued that 

such an approach sits awkwardly with the case law on the scope of sincere cooperation. 

Thirdly, and finally, a “fact of membership” approach is distinguished that is based on an 

entirely new structure of Union law and how power should be divided between the Union 

and the Member States: it is in this context that it has been argued that citizenship and the 

principle of democracy crystallise into a duty of sincere cooperation. 

 

A. The Two Classic Positions 
 

For practical reasons, emerging from the imminence of the 2014 vote and the absence of 

unambiguous precedent, attentions focused on the correct procedure for the accession of a 

new state and the possible need for a “gap” between the date of the succession of states and 

admission to Union membership. This was a first-order exercise in practical problem-solving, 

that is, with a prospective determination, by an institutional actor of some kind, in mind. 

Specifically, the discussion in this first-order mode took two major forms: an attempt to 

predict the outcome of practical future decision-making or the attempt to advocate for the 

outcome of practical decision-making. In terms of advocacy, it can adduce a variety of 

reasons, argued to be attributed with a particular weight, in favour of a given outcome. In this 

sense, it adopts the internal perspective of the jurisdictional actor, as an advocate would do, 

to plead for a given solution.34 The instances of prediction, similarly, aimed to construct the 

likely reasoning and deposition of the decision of an empowered institution, be a judge, 

legislator or other official. Such efforts to reason, whether as prediction or advocacy, as if the 

commentators were the empowered institutions is the hallmark of the first-order problem 

here.35  

 

It consists in arguing for a particular result to the question of whether or not a new state 

would succeed to the Union Treaties. The lack of precedent created an important dynamic 

for an first-order frame in so far as it aimed to assert legal certainty, so it is therefore worth 

                                                      
34For an example of this understanding of advocacy see: J. Rawls, “The Idea of Public Reason Revisited” (1997) 
University of Chicago Law Review, 135-136. 
35 See Chapter 2 above, Section II. 
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comprehensively establishing the absence of any controlling precedent. In this connection, it 

should be stated only examples of state succession within the European Union have involved 

Overseas Territories and Countries and those territories falling under Article 227(2) EEC of the 

original Treaty of Rome.36 Indeed, a good number of former territories of the Member States 

have become independent states since the establishment of the EEC. To facilitate this 

process, a series of Council Association Decisions have extended the provisional application 

to former OCTs that have become independent37, typically pending the entry into force of an 

ACP association agreement such as the Yaoundé Conventions38, the Lomé Convention or 

Cotonou Agreement. This provisional application has, in turn, been made effective by Council 

Decision in each case in respect of each new state.39 In the case of Algeria, the question was 

settled in the Evian Accords, ending the Franco-Algerian War, which established a separate 

customs zone for the new state.40 

 

It is in this context that scholars and jurisdictional actors have set out to argue that the 

Treaties require a particular solution to be adopted in respect of a new state. In order to 

demonstrate the form and content of such first-order frame, before proceeding to highlight 

some of its limitations and weaknesses, the respective positions of the European Commission 

                                                      
36 Article 227(2) EEC reads: “With regard to Algeria and the French overseas departments, the general and 

special provisions of this Treaty relating to: the free movement of goods, agriculture, with the exception of 

Article 40, paragraph 4, the liberalisation of services, the rules of competition, the measures of safeguard 

provided for in Articles 108, 109 and 226, and the institutions, shall apply as from the date of the entry into 

force of this Treaty. The conditions for the application of the other provisions of this Treaty shall be 

determined, not later than two years after the date of its entry into force, by decisions of the Council acting by 

means of a unanimous vote on a proposal of the Commission […]” 
37 Article 55(2), Council Decision 76/568/EEC on the association of the overseas countries and territories with 
the European Economic Community, OJ 1976 L 176/8, 1.7.76; Article 142(2), Council Decision 80/1186/EEC on 
the association of the overseas countries and territories with the European Economic Community, OJ 1980 L 
361/1, 31.12.80; Article, Council Decision 86/283/EEC on the association of the overseas countries and 
territories with the European Economic Community, OJ 1986 L 175/1, 1.7.86. 
38 Council Decision 70/539/EEC on the conclusion of the Convention of Association between the European 
Economic Community and the African States and Madagascar associated with the Community, OJ 1970 L 282.  
39 See, however, the Seychelles Independence Order 1976, S.I. 1976 No. 894 which came into operation on the 
same day as the First Yaoundé Convention, 29th of June 1976. 
40 Les accords d'Évian du 18 mars 1962, Déclarations Gouvernementales Relatives à l’Algérie, Chapitre II, 1° 
reads: "Pour une période de trois ans renouvelable, l'aide de la France sera fixée dans des conditions 
comparables et à un niveau équivalent à ceux des programmes en cours. Dans le respect de l'indépendance 
commerciale et douanière de l'Algérie, les deux pays détermineront les différents domaines où les échanges 

commerciaux bénéficieront d'un régime préférentiel. L'Algérie fera partie de la zone franc. Elle aura sa propre 
monnaie et ses propres avoirs en devises. Il y aura entre la France et l'Algérie liberté des transferts dans des 
conditions compatibles avec le développement économique et social de l'Algérie [emphasis added]”. 
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and the Scottish Government will be laid out. Each solution offers a model of first-order 

reason proposing that a given solution to be adopted by the European Union.  

 

The legal position of the European Commission on new states created from a constituent part 

of an existing Member State, as a first example, has been set out on a number of occasions, 

by a succession of European Commission Presidents.41 The formula deployed has nonetheless 

remained constant, and it is therefore of value to base this first part of the discussion upon 

one of the prominent statements by former President Barroso. The position of the European 

Commission42 can be stated succinctly in these terms: 

 

“The EU is founded on the Treaties which apply only to the Member States who 

have agreed and ratified them. If part of the territory of a Member State would 

cease to be part of that state because it were to become a new independent state, 

the Treaties would no longer apply to that territory. In other words, a new 

independent state would, by the fact of its independence, become a third country 

with respect to the EU and the Treaties would no longer apply on its territory. 

Under Article 49 of the Treaty on European Union, any European state which 

respects the principles set out in Article 2 of the Treaty on European Union may 

apply to become a member of the EU. If the application is accepted by the Council 

acting unanimously, an agreement is then negotiated between the applicant state 

and the Member States on the conditions of admission and the adjustments to  

the Treaties which such admission  entails. This agreement is subject to ratification 

by all Member States and the applicant state.”43 

 

Another view has also been set out by the Scottish Government, in its White Paper on 

proposed separation, in these terms: 

 

                                                      
41 See in this connection the first example: Answer to a Parliamentary Written Question Given by Mr. Prodi, 1st 
of March 2004, P-0524/04, [2004] OJ C 84/422. 
42 It seems clear that these statements do indeed represent the view of the Commission rather than the 
President acting in a personal capacity. For this point, see: J-.C. Piris, op.cit.n 1 p. 82. 
43 Letter of President Jose Manuel Barroso to Lord Tugendhat, 10th of December 2012, BARROSO (2012) 
1300171. Available at: <http://www.parliament.uk/documents/lords-committees/economic-
affairs/ScottishIndependence/EA68_Scotland_and_the_EU_Barroso's_reply_to_Lord_Tugendhat_101212.pdf> 
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“The Scottish situation is sui generis. There is no specific provision within the EU 

Treaties for the situation where, by a consensual and lawful constitutional process, 

the democratically determined majority view in part of the territory of an existing 

Member State is that it should become an independent country. Article 49 of the 

Treaty of the European Union provides the legal basis, and defines the procedure, 

for a conventional enlargement where the candidate country is seeking 

membership from outside the EU. As Scotland joined the EU in 1973 this is not the 

starting position from which the Scottish Government will be pursuing 

independent EU membership. Article 49 does not appear to be the appropriate 

legal base on which to facilitate Scotland’s transition to full EU membership. The 

alternative to an Article 49 procedure […] is that Scotland’s transition to full 

membership is secured under the general provisions of Article 48 […] The Scottish 

Government recognises it is for the EU members states, meeting under the 

auspices of the Council, to take forward the most appropriate procedure […], 

taking into account Scotland’s status as an EU jurisdiction of 40 years standing.”44 

 

These two positions might be described as the two classic positions on the first-order 

questions of whether and, if so, on what conditions, a newly created state is to become 

a Member State of the European Union. While, by no means, the only solutions available 

to the first-order question, they represent the most salient institutional analyses of the 

problem from this most practical angle.  They essentially differ on three different axises: 

the first axis concerns legal basis. The second axis concerns the institution that is 

competent to decide which legal basis and procedure are most appropriate. The third 

axis concerns the weight that is to be attached to the pre-extant Union law rights and 

obligations in force in the territory of the successor state immediately prior to the 

succession of states.  

 

This presentation of these two views is of importance to the scope and objectives of this 

chapter. If we are to understand the solutions to first-order questions as providing the 

best description of the definition of the Member State polity that results from a state 

                                                      
44 Scotland’s Future: Your Guide to An Independent Scotland, op.cit.n.5, p.221.  
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determining its own territory, we will tend to reify those solutions and to treat them as 

constant, rather than describing the frame and concepts on which they are predicated. 

Following such reification, within the context of this present chapter, the question of 

whether or not Scotland (or a similarly placed constituent unit of a Member State) 

becomes a Member State of the European Union by succeeding to the Treaties or by a 

de novo accession becomes ultimate description of the boundaries of the Member State 

polity in this domain. We would therefore treat such solutions as unchanging objects 

rather than being built up from a series of frames. 

 

In order to demonstrate some of the pitfalls of an approach build purely on accumulative 

first-order solutions the following section will discuss the apparent weaknesses and 

limitations of a first-order approach with the exclusive aim of producing an answer to  

the positive legal aspects. 

 

B. Breaking the Circuit between Union Law and Public International Law  
 

The deployment of international law has in effect amounted to a kind of “strategic political 

opportunism”45  or “strategically instrumentalist ways to bolster […] political claims”46 that 

have argued for a particular interpretation of the European legal question to help realise a 

political preference. Specifically, private reasons by reference to an unexpressed 

comprehensive belief system, be it a preference for territorial separation (a “nationalist” 

position) or continued union (a “unionist” position), took precedence over public reasoning,47 

which is to say precedence over the formulation of principles that are reasonably justifiable 

to all, nationalist and unionist alike. These problems might be looked at in terms of John 

Rawls’s principle of publicity, which holds that good reasons are public reasons. In this 

respect, the fear of one’s own state splitting up, through a domino effect, is not a good reason 

in this Rawlsian sense since it appeals to a comprehensive belief system. There was therefore, 

                                                      
45 N. Walker, “Scotland and the EU: A Comment”, Scottish Constitutional Futures Forum Blog, 11th of 
September 2014. Available at: 
<http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/Arti
cleView/articleId/4237/Neil-Walker-Scotland-and-the-EU-A-Comment.aspx> 
46 C. Bell, op.cit. n 3, p.198.  
47 N. Walker in C. Closa (ed.) Troubled Membership: Dealing with Secession from a Member State and 
Withdrawal from the EU, EUI Working Paper RSCAS 2014/91, p. 15. 

http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/4237/Neil-Walker-Scotland-and-the-EU-A-Comment.aspx
http://www.scottishconstitutionalfutures.org/OpinionandAnalysis/ViewBlogPost/tabid/1767/articleType/ArticleView/articleId/4237/Neil-Walker-Scotland-and-the-EU-A-Comment.aspx
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in some measure, among the institutions a failure to engage with the question in a manner 

that addressed a reasonably justifiable interpretation of the “deep purposes” of the European 

project at greater level of idealisation.48 Two other assumptions also seemed to predominate: 

the view that state succession was one of “politics” (which we will call the “realist position”) 

and the view that such a question was purely one for the Member States as subjects of public 

international law (which we will call the “high sovereigntist” position).  

 

But the instrumental purpose of the legal argument put forward by the institutional actors 

was not the only problematic feature of the debate at that level. The form that argument took 

was also limited in a number of formal senses.  It is submitted here that the two classic 

positions on state succession inhibited detailed engagement with Union law in three ways: 

the discursive, sui generis characterisation of the problem; the dominance of a personality 

driven interpretation of the public international law position on state succession; and an 

appeal to the authority of the European Commission. Each of these problems interacted with 

one another in various ways, but the end results were: (i) an ipse dixit legal argument from 

the Commission; (ii) a prima facie interpretation of Union law from the UK Government; (iii) 

and a sui generis refusal of legal theorisation by the Scottish Government.  

 

 
Firstly, the Scottish Government refused any kind of legal theorisation of state succession in 

the European Union by asserting that the circumstance of Scottish independence would be in 

a separate category to prior accessions. “The Scottish situation is sui generis. There is no 

specific provision within the EU Treaties for the situation […]”49 . By refusing to formulate any 

generally applicable theory the Scottish Government position did not engage with any idea of 

what Union law and the European project (if anything) requires in such situations. 

 

Secondly, the position of the European Commission is found in successive statements from 

Presidents Prodi, Barroso and Juncker but sets out the reasoning in a single operative 

paragraph. It is difficult to characterise the viewpoint as a legal interpretation since no explicit 

reasoning is given for its conclusions.  At base the view of the Commission seems to be based 

                                                      
48 N. Walker, ibid. 
49 Scotland’s Future: Your Guide to An Independent Scotland, op.cit.n.5, p.221. 
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on a legal personality-driven account of the public international law applicable to state 

succession. In this respect, the European Commission places greatest tacit emphasis on an 

interpretation of public international law, which denies the possibility of succession by the 

very “newness” of the new state and which avoids any reference to Union law.50  This though 

is difficult to say with any certainty because the Commission position is so laconic, and even 

an ipse dixit argument (that is, it provides no reasoning for its conclusion). Indeed, it has been 

suggested that the Commission position is best understood as a fully-fledged "doctrine" on 

secession.51  The lack of elaborated legal exposition of the reasons motivating the 

Commission's conclusions at least qualify it for the designation of doctrine in the specific 

sense that term is used by Grant to describe the commonalities that unite the Monroe 

Doctrine, the Stimson Doctrine, the Hallstein Doctrine and the Brezhnev Doctrine in public 

international law terms.52 That is, the Commission position is distinguished by a sort of 

unilateralism and an ambivalent relationship with the law. It is a form of legalism rather than 

legal interpretation than should not be mistaken with the advice of the Commissions' lawyers 

(its Legal Service)53. 

                                                      
50 M. Craven, "The Problem of State Succession and the Identity of States under International Law" (1998) 9 
European Journal of International Law 142, 161: "[…] recognizing that identity is the central issue in the law of 
succession means that a far more gradated approach needs to be taken whilst dealing with questions of 
succession. No longer is it simply a case of determining the applicability of different rules according to a simple 
bifurcation between continuity and discontinuity, but rather of justifying changes to legal relations by 
reference to degrees of changes in the identity of the subject". Craven argues that identity is the core problem 
of state succession rather than personality. Personality presents a rather binary notion of state succession: if a 
state is not the continuation of the previous state, it is a new person and it follows it has no rights and 
obligations of the previous state. Identity he argues better reflects state practice in so far as it permits a new 
legal person to take on the rights and obligations of a predecessor without the very newness of the legal 
person excluding succession altogether. It is argued here that the European Commission still follows a 
personality approach.  
51 C. Closa, op.cit. n 23, 245. 
52 T.D. Grant, "Doctrines (Monroe, Hallstein, Brezhnev, Stimson)" in  R. Wolfrum (ed.) Max Planck Encyclopedia 
of Public International Law (Oxford University Press, 2013): "a) they are formal statements, issued by high-
level representatives of the State, the name of an incumbent Head of State or other high-level decision-makers 
typically attaching to them; b) they are clearly indicated as major expressions of the State that a particular 
subject-matter is a State interest or that a particular action will be taken in response to a defined situation; c) 
though sometimes provoked by a particular incident, they are expressed in terms of sufficient generality to 
establish notice that the State views a stated interest as having enduring significance, or intends to respond to 
a defined situation, if it arises in the future, in a certain way; d) the doctrinal expression is unilateral; e) 
notwithstanding its unilateral character, the expression is intended by the State to have legal consequences 
for other States, even if these are not indicated specifically or consistently". 
53 This is clear from access to document requests under Regulation (EC) No 1049/2001 of the European 
Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, Council and 
Commission documents, OJ L 145, 31.5.2001, p. 43–48; Advice of the Legal Services is not removed from the 
scope of Regulation (EC) No 1049/2001: Joined Cases C‑39/05 P and C‑52/05 P, Sweden and Turco v. Council, 
ECLI:EU:C:2008:374, paragraph 67. It is remarkable that none of the positions of the European institutions 
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Relatedly, the Commission does not set out the legal basis for its own power to determine of 

whether Article 48 or 49 TEU is the most appropriate procedure. The absence of any 

statement to this effect leaves open the question of whether the Commission does indeed 

enjoy the power to offer the unqualified Union answer to this procedural question. Is the 

choice between Article 48/49 TEU a necessary element of the Opinion the Commission issues 

under Article 49 TEU itself54? Or, rather, is it based on the Commission's general policy-making 

power under Article 17(1) TEU55? In either case, the Court has made clear that the 

Commission's powers to issue Opinions; to promote the general interest of the Union, 

represent it externally and ensure the application of the Treaties is not unbounded. The 

Commission's general policy making powers are notably conscribed by the principle of sincere 

cooperation and institutional balance in Article 13(2) TEU.56 The impression that emerges 

from the lack of any procedural context for the Commission position is, once again, one of an 

ipse dixit argument that fails to locate the Commission and accession within the general 

institutional framework of the Treaties, and their deeper purposes. 

 
Thirdly, the UK Government set out an argument on the face of Union law and previous 

interpretations by Union officials. That said, there is no doubt about the impeccable authority 

or conclusions presented by the Crawford and Boyle Opinion. Indeed, such is Crawford’s 

status as the authority on state creation that “his view of the law is likely to even be viewed 

as in some sense constitutive of the law”57. As Article 38 of the Statute of the International 

Court of Justice affirms the “teachings of the most highly qualified publicists” are not mere 

                                                      
were informed by formal written legal advice of their respective Legal Services. The European Parliament case 
is the most flagrant: Constitutional Affairs Committee of the European Parliament, Minutes of Meeting of 20th 
and 21st January 2014; AFCO_PV(2014)0120_1; “Schulz blocks advice on EU membership”, The Herald, 8th of 
March 2014: http://www.heraldscotland.com/politics/referendum-news/schulz-blocks-advice-on-eu-
membership.23625038  
54 For example, see: Commission Opinion of 12 October 2011 on the application for accession to the European 
Union by the Republic of Croatia, OJ L 112, 24.4.2012, p. 3–4. 
55 Article 17(1) TEU: "1. The Commission shall promote the general interest of the Union and take appropriate 
initiatives to that end. It shall ensure the application of the Treaties, and of measures adopted by the 
institutions pursuant to them. It shall oversee the application of Union law under the control of the Court of 
Justice of the European Union. It shall execute the budget and manage programmes. It shall exercise 
coordinating, executive and management functions, as laid down in the Treaties. With the exception of the 
common foreign and security policy, and other cases provided for in the Treaties, it shall ensure the Union's 
external representation. It shall initiate the Union's annual and multiannual programming with a view to 
achieving interinstitutional agreements".  
56 Case C-73/14, Council v. Commission, ECLI:EU:C:2015:663, paragraph 84. 
57 C. Bell, op.cit.n.3, p.205. 

http://www.heraldscotland.com/politics/referendum-news/schulz-blocks-advice-on-eu-membership.23625038
http://www.heraldscotland.com/politics/referendum-news/schulz-blocks-advice-on-eu-membership.23625038
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interpretive aides but acknowledged source of international law.58 It is worth taking the time 

to consider whether public international law might help to frame the question of whether a 

successor state to a Member State might succeed to the Treaties. Such an approach was 

suggested, with a number of caveats, by Crawford and Boyle in their advice to the UK 

Government on the legal consequences of Scottish independence.59  Of course, from the 

perspective of the Court of Justice, Union law does not form part of public international law, 

but constitutes an autonomous legal order.60 In practice, there may not be any deviation 

between the public international law position and Union law on this question. In the final 

analysis, the rules concerning the admission of Member States of an international 

organisation do not form part of the law of state succession but of the law of international 

organisations. As a result, it is simply not possible to state as a rule whether or not new states 

may succeed to the constituent instrument of an international organisation. Rather reference 

must be had to the lex specialis rules of the international organisation itself. The framing of 

Article 4(a) of the 1978 Vienna Convention on State Succession in Respect of Treaties61 

creates much confusion in this regard in making “the rule what is the exception, whereas –de 

facto- the exception is the rule”62. This is to say, the Vienna Convention states that the 

constituent instruments of international organisations are subject to the law on the 

succession of states except as regards the provisions on the acquisition of membership, 

whereas in practice, and as a matter of customary international law, only those rules are of 

importance to newly created states.  A renvoi to the constituent instrument and practice of 

the international organisation in question therefore seems to be the rule, and customary 

international law only applies in residual cases of exception. This is to be contrasted with the 

rebuttable presumption which O’Connell63 adopts: the law of state succession entails that 

                                                      
58 Ibid. 
59 J. Crawford & A. Boyle, Annex A Opinion: Referendum on the Independence of Scotland – International Law 
Aspects, p. 99: “In principle the comments made above about the Vienna Convention on Succession of 
States in Respect of Treaties and admission to international organisations apply equally to the EU: Scotland 
would not automatically join on independence unless the EU’s rules had that result”. 
60 Case 26/62, NV Algemene Transporten Expeditie Onderneming van Gend en Loos v Nederlandse 
Administratis der Belastingen [1963] ECR 1. 
61 Article 4(a): “The present Convention applies to the effects of a succession of States in respect of: (a) any 
treaty which is the constituent instrument of an international organization without prejudice to the rules 
concerning acquisition of membership and without prejudice to any other relevant rules of the organization;” 
62 K. Bühler, State Succession and Membership in International Organizations: Legal Theories Versus Political 
Pragmatism (Legal Aspects of International Organization) (Springer, 2001), p.290. 
63 D. P. O’Connell, State Succession in Municipal Law and International Law, Volume II: International Relations 
(Cambridge: Cambridge University Press, 1964), p.183: “Whether succession occurs to membership of 
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succession does not occur unless the constituent instrument and practice of the international 

organisation compels another conclusion. More specifically, rules of a given international 

organisation will classify it either as “open” or as “closed” pursuant to a series of formal, 

material and functional criteria which operate not as customary international law, but as 

guidance within the interpretative framework of the constitution of each international 

organisation.64 

 

The renvoi that Bühler identifies in the backwards drafting of Article 4(a) of the Vienna 

Convention on State Succession in respect of Treaties also emerges as the central element of 

Crawford and Boyle’s analysis paper at Paragraph 123.65 They moreover confirm Article 4(a) 

as expressive of the view of international law publicists: “principles of state succession to 

treaties have no application to membership of international organisations. Instead it depends 

on the particular constitution or rules of the organisation”66. Bearing that in mind, on this 

basis Crawford and Boyle present a prima facie67 reading of Union law, not the law of state 

succession. Their prima facie view is akin to the guidance which Bühler isolates as indicating 

the propensity of an international organisation to “openness” or “closeness”. This is of a piece 

with their focus on the likely outcome. The task of ascertaining the probable consequences 

of an affirmative vote with as much certainty as possible was of course an important element 

ahead of the 2014 vote.  

                                                      
international organizations is less a question of principles of state succession than of construction of the 
relevant rules of the constitutional provisions of the organizations’ charters. In most instances the 
membership clauses exclude the possibility of succession; in a few instances succession could be implied by 
these clauses; in a remaining few instances no guidance is to be gained from the membership clauses, and it is 
only in these instances that resort to customary international law is necessary”. 
64 K. Bühler, op.cit.n.62, pp. 299-302. For examples of international organisations that permits succession to 
membership on "subsequent agreement by the contracting parties" see: Succession of States to Multilateral 
Treaties: Secon Study prepared by the Secretariat, UN Doc. A/CN.4/200; Most notably, the Permanent Court of 
Arbitration, Convention for the Pacific Settlement of International Disputes, The Hague, July 29, 1899, Articles 
58-60, (1907) 1 American Journal of International Law 107. The argument here is not that the Union is more 
like the Permanent Court of Arbitration than the United Nations (that is more open than closed), but rather 
that the question has to be asked and answered in light of the law and practice of the organisation. 
65 “This makes it clear that the effect of state succession on membership of an international organisation 
depends on the relevant rules of that organisation.” 
66 J. Crawford & A. Boyle, op.cit.n 4, paragraph 125 citing J. Crawford, Brownlie’s Principles of International Law 
(Oxford: Oxford University Press, 8th Edition, 2012), pp. 442-443. 
67 Ibid, paragraph 153: “On the face of the EU treaties and other indications, it seems likely that Scotland 
would be required to join the EU as a new Member State”; Paragraph 133: “Although it would depend on the 
relevant organisation’s rules, prima facie Scotland would also be required to join other international 
organisations as a new state”. 
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The point here is not so much to challenge Crawford and Boyle’s conclusion that succession 

to the Union Treaties would not be permitted by the rules and practice of the European 

Union. Indeed, prima facie application of Bühler’s formal, material and functional criteria 

seems to lead to the very same conclusion. The point here is that both Bühler’s criteria and 

Crawford and Boyle’s analysis are prima facie exercises which do not claim to express a 

generally applicable principle of the law of state succession or international organisations.  

 

Added to the problematic aspects here is the reliance of Crawford and Boyle on statements 

of the President of the Commission as part of their renvoi to the rules of the EU. The difficulty 

is so acute because the Commission position itself is premised on an interpretation of public 

international law. This much is clear from President Barroso’s answers68. The risk of circularity 

here is obvious since international law refers to Union practice and the Union practitioners in 

turn refer to international law. What is absent in this loop of renvois is an exposition of a 

Union law interpretation on the part of the principal institutions beyond a prima facie survey 

of its rules and practice. 

 

To state the rule is that state succession is not permitted, rather than a renvoi to the law and 

practice of the organisation naturally, marginalises the question of state succession 

altogether. The comparison between independence and the reunification of Germany has 

had a similar effect, in particular in the way the contrast has been drawn by Crawford and 

Boyle69. The argument runs: there was no amendment for reunification because the 

personality of the Member State, Germany, was unaffected, however where there is a new 

legal person, the successor state, the territory of the Union is reduced70 without any question 

of amendment. Crawford and Boyle's argument therefore denies any question of state 

succession in the accommodation of the former German Democratic Republic in the 

Community.  Rather, since reunification is characterised as Länder merely acceding to the 

Federal Republic of Germany the continuity of German legal personality as a Member State 

                                                      
68 See the quotation of President Barroso in Crawford & Boyle, op.cit.n 34, paragraph 163.2: “It is a procedure 
of international law. A state has to be a democracy first of all and that state has to apply to become a member 
of the European Union and all the other Member States have to give their consent”. 
69 J. Crawford & A. Boyle, op.cit. n 4, paragraph 151, p. 100.  
70 Ibid, paragraph 162. 
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obviated succession questions. By contrast, Jacqué's treatment of the German reunification 

understands state succession as having decisively framed the legal question here. For him, 

German reunification did not quite correspond with either the "moving border rule" or the 

union of states rule, under Articles 1571 and 31(2)(a)72 of the VCSSLT.73 But it was nonetheless 

a state succession question, in either case to be addressed by a reference to the law and 

practice of the organisation (the Union) and to its Member States. On this basis, Jacqué 

identifies the 1990 Dublin Council74 as an amendment renounced, in the sense of Article 15 

VCSSLT deciding that reunification did not radically change the conditions for operation of the 

Community, or as a decision not to agree otherwise under Article 31(2)(a) VCSSLT.75 Jacqué's 

argument is therefore quite different from that presented by Crawford and Boyle. The latter 

scholars argue that there was no amendment because there was no succession, reunification 

maintained the personality of the state and therefore simply fell within a reserved power of 

Germany to alter its borders unilaterally. Conversely, Jacqué argues that there was no Treaty 

amendment because, while reunification was a question of succession and therefore a renvoi 

                                                      
71 "Article 15, Succession in respect of part of territory  
When part of the territory of a State, or when any territory for the international relations of which 
a State is responsible, not being part of the territory of that State, becomes part of the territory of another 
State: 
(a) treaties of the predecessor State cease to be in force in respect of the territory to which the 
succession of States relates from the date of the succession of States; and 
(b) treaties of the successor State are in force in respect of the territory to which the succession of 
States relates from the date of the succession of States, unless it appears from the treaty or is otherwise 
established that the application of the treaty to that territory would be incompatible with the object and 
purpose of the treaty or would radically change the conditions for its operation." 
72 "Article 31, Effects of a uniting of States in respect of treaties in force at the date of the succession of States 
1.When two or more States unite and so form one successor State, any treaty in force at the date 
of the succession of States in respect of any of them continues in force in respect of the successor State 
unless: 
(a) the successor State and the other State party or States Parties otherwise agree." 
73 J-P, Jacqué, "German unification and the European Community" (1991) 2 European Journal of International 
Law 1, 7: "Clearly, neither solution corresponds exactly to the actual situation; though the closest analogue is 
that of the union of States. This leads us to say that unanimous consent of the parties may render recourse to 
revision superfluous and allow extension of the territorial area of application of the Treaty". 
74 Conclusions of the Presidency, Dublin, 25-26 June 1990, paragraph 4: " The European Council heard a report 
from the German Federal Chancellor on the progress towards German unification. It welcomed the conclusion 
of the inter-German State Treaty which will promote and accelerate the integration of the territory of the 
German Democratic Republic into the Community. The European Council expressed its satisfaction that the 
Commission has accelerated its preparatory work and intends to submit proposals for the necessary 
transitional arrangements in September. It asked the Council to reach early agreement in conformity with the 
guidelines laid down by the European Council in April. The Members of the European Council also heard a 
report from the Prime Minister of German Democratic Republic who was accompanied by his Minister for 
Foreign Affairs at the luncheon offered by the President of Ireland". 
75 J-P, Jacqué, op.cit. n 73, 8. 
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to Community law was pursued, the Member States renounced the right to amend which was 

theirs to exercise under international law.76  

 

In the same way, Jacqué's analysis of the accommodation of German reunification is 

somewhat substantiated by the Saar Treaty77 which was concluded to address the incidental 

international consequences resulting from the integration of the Saarland as a Land in the 

Federal Republic of Germany, notably including a modification of the Coal and Steel 

Community Treaty of Paris78. Since the Saar amendment to the Treaty of Paris was without 

recourse to its Article 96 (the predecessor in many ways of the current Article 48 TEU), it is 

therefore regarded as having been the unlawful, and therefore the wrong amendment79. 

Despite its violation of the exhaustive character of Article 96, the Saar amendment is 

nonetheless interesting to read alongside Jacqué's interpretation of the 1990 Dublin Council. 

The Saar amendment demonstrates that there too the Member States met to consider the 

implications of the alternation of Member State territory for the operation of the Community 

as an organisation and make putative changes to primary law. Like the reunification example, 

the Saar case suggests the Member States have met to consider what the law of the 

Community requires (like pursuing the renvoi Bühler sets out as the chief rule of succession) 

to address a change in the territory of a Member State. Both taken together, the Dublin 

Council and Saar seem to tell us that the circumstance of the alteration of a Member State's 

territory has been addressed by an amendment renounced and a wrong amendment. The 

upshot of this for the present chapter, which deals with devolution, is to demonstrate that 

the state succession, and a renvoi to Union law, have been relevant in previous cases of 

territorial change. It follows that distinguishing German reunification because of the 

                                                      
76 In addition, it is interesting to note the consequence of the renunciation of an amendment at the Dublin 
Council: territory of the former East Germany initially had no Members of the European Parliament. Were 
German reunification to have occurred under the Lisbon Treaty,  it is interesting to wonder whether the  
renunciation of amendment would have been exercised given a renvoi to present day Union law, and 
especially Article 22(2) TFEU, since Community nationals residing in the new Länder would be denied the right 
to vote in elections to the European Parliament. 
77Traté de 27 octobre 1956 portant modification au Traité instituant la CECA conséquante du retour de la Sarre 
à l'Allemagne; Traité de 27 octobre 1956 entre la France et l'Allemagne réglant la question de la Sarre, 1053 
UNTS 4; Gesetz vom 23. Dezember 1956 über die Eingliederung des Saarlandes, BGBl. 19I S. 1956 101. 
78 Treaty Establishing the European Coal and Steel Community, 18 April 1951, 261 U.N.T.S. 140. 
79 D.A.O. Edward & R. Lane, Edward and Lane on European Union Law (Cheltenham: Edward Elgar, 2013), p. 
70. 
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continuity of German legal personality, like Crawford and Boyle, obscures the renvoi to Union 

law pursued in both cases. 

 

Related to these inhibiting factors on debate surrounding state succession in the European 

Union is the lax use of language it has suffered from in part. In this connection, Closa is right 

to stress that the “careful framing of language”80 has been an important element of the 

rhetorical presentation of the case for the speedy accommodation of a separate Scottish state 

in the EU. He cites regrettable examples of emotive language like “dispossession”81, 

“automatic ejection”82 and “expulsion”83 which depart from the terms of strict legal analysis. 

But alongside this rhetoric, language intended to convey a specific legal meaning, as opposed 

to bolstering appeals to emotion or proffered ideas of justice, has also been applied in 

unhelpful ways. The effect of this has been to create confusion and to build in presumptions 

that ignore the complex genealogy of concepts and their signifiers (terminology) that have 

grown up in the field. As Craven has emphasised, the discourse surrounding state succession 

was a politically charged one that was chiefly elaborated during the period of decolonisation. 

The distinctions that have been drawn on this basis are therefore not without significance 

embedded in particular in doctrinal debates concerning the influence of self-determination 

on the law of state succession.84 The term “successor state”85, for instance, has been subject 

to the most misuse and has indeed been misapplied in a number of contexts.86 In many cases, 

the terms continuator state and successor state are used interchangeably for the remaining 

                                                      
80 C. Closa, op.cit. n 23, 253.  
81 D. Edward, “EU Law and the Separation of Member States” (2013) 36 Fordham International Law Journal 
1151, 1153 
82 G. Avery, “Could an independent Scotland join the European Union?” European Policy Centre Policy Brief, 28 
May 2014.  
83 See citations in C. Closa, op.cit. n 23. 
84 See generally M. Craven, The Decolonization of International Law: State Succession and the Law of Treaties 
(Oxford: Oxford University Press, 2007). For example of the creation of “terms of art” in the politically charged 
circumstances of State succession see: H. Waldock, Third Report on Succession in Respect of Treaties, UN Doc 
A/CN4/224, and Add1, Yearbook ILC (1970) II, 25, 27, paragraph 9. 
85 Article 2(1)(d), Vienna Convention on State Succession in respect of Treaties: “(d) “successor State” means 
the State which has replaced another State on the occurrence of a succession of States”. 
86 See, for instance: M. Chamon & G. Van der Loo, “The Temporal Paradox of Regions in the EU Seeking 
Independence: Contraction and Fragmentation versus Widening and Deepening?” (2014) 20(5) European Law 
Journal 613-629, 615; D. Edward, op.cit. n 81, 155. “The government of the United Kingdom, supported by 
public international lawyers, contend that RoUK would be the “successor” or “continuator”. State, and that 
Scotland would be a “new” State, which would inherit neither the rights nor the obligations of the former 
State from which it had seceded.” The United Kingdom Government makes no such terminological errors. See: 
J. Crawford & A. Boyle, op.cit.n.4, Paragraphs 22.4 and 22.5, p.72. 
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state (for lack of another better term) whereas the term “predecessor state” is the 

authoritative usage used by the International Law Commission and less prone to embedded 

assumptions in the analysis.87 In addition to these, the term “newly independent state”88, 

which has a legal meaning referring to the achievement of independence by a former 

dependent territory, that is, a former colonial unit, has been wrongly used in the context of 

Scotland89, in no sense a dependent territory. This avenue has even been taken to evidence 

the existence of general tabula rasa rule in state succession by simple virtue of the creation 

of a new state.90  

 

Besides this, the language chosen has often only served to heighten the Manichean framing 

of the debate. Some of the more flagrant examples of this are “mother state”91. While, to be 

sure, there is a role for normativity in the debate, as the public international law language 

now in practice is the product of deliberation in the yet more contested context of 

decolonisation. As the proceedings of the International Law Commission and the discourse 

unearthed by Craven, with Foucaldian archaeological techniques, demonstrate, it was 

through protracted form of deliberation, that the terminology arrived at was able to attract 

support from both metropolitan and states in the process of decolonisation. It is therefore 

unsettling to find that such a consensus is, however implicitly, now being opened to question 

without any attempt to reconcile a new approach and use of language with that which has 

hitherto enjoyed wide support and built on theoretical foundations of very long standing.  

 

                                                      
87 Article 2(1)(c), Vienna Convention on State Succession in respect of Treaties: “(c) “predecessor State” means 
the State which has been replaced by another State on the occurrence of a succession of States”. 
88 Article 2(1)(f), Vienna Convention on State Succession in respect of Treaties: (f) “newly independent State” 
means a successor State the territory of which immediately before the date of the succession of States was a 
dependent territory for the international relations of which the predecessor State was responsible”. 
89 M. Chamon & G. Van der Loo, op.cit.n.86, 616. 
90 P. Athanassiou & S. Laulhé Shaelou, “EU Accession from Within? An Introduction” (2014) 33(1) Yearbook of 
European Law 335, pp. 361-362. Athanassiou and Laulhé Shaelou cite Article 16 of the Vienna Convention on 
Succession of States in Respect of Treaties which forms part of Part III on “Newly Independent States”. It does 
not therefore express a general proposition about the law of state succession. By contrast, the position of 
states created from the metropolitan territory of a predecessor state is addressed in Part IV. Article 34 in 
particular expresses the rule for the separation of parts of a state. cf. D. Edward & R. Lane, op.cit. n 79, p. 81, 
fn 338: “[…] Algeria was never wholly and integrally part of the Community, and its relationship with France 
was one of dependency, so entitling it upon independence to a “clean state” denunciation of French treaty 
obligations; see the Vienna Convention of 23 August 1978 […] art 16 […]”. 
91 M. Chamon & G. Van der Loo, op.cit.n.86, 616; “Mother state” is a byword for the “sponsor state” of puppet, 
dependent, state typically established by the unlawful use of force: B. Ivanel, “Puppet States: A Growing Trend 
of Covert Occupation” T.D. Gill et al. (eds.) (2015) 18 Yearbook of International Humanitarian Law 43. 
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C.  Taking the Renvoi to Union Law Seriously 
 
It follows from the above argument that the principal institutional accounts of the legal rules 

applicable to state succession in the European Union all stop short of full engagement with 

Union law itself. They are respectively restrained by a refusal to characterise the situation in 

law (the sui generis approach from the Scottish Government) a mere curt statement of a 

conclusion (the ipse dixit argument from the European Commission), or public international 

law view of Union law on the face of apparent practice (the prima facie assessment of 

Crawford and Boyle for the UK Government). What is more, statements from the European 

Commission and Crawford and Boyle engage in mutual references which produces a sort of 

circularity. This mutual reference, too, avoids comprehensive engagement with Union law 

and the ideas it can supply us to determine if and/or how a successor state might be 

accommodated in the Union.  

 

Moreover, engagement with Union law as part of a renvoi to Union law, has also been 

excluded by the presentation of German unification as distinguishable from the separation of 

part of a Member State. It was argued that the German reunification on Jacquée's reading did 

in fact engage with state succession and a renvoi to Union law at the Dublin Council of 1990. 

In like manner, it was argued that the terminological deficiencies of some scholarly 

engagement with state succession in the Union has mischaracterised the position of a new 

state.  

 

Having set out these deficiencies in the governmental and European institutional responses, 

in the remainder of this chapter we turn to the foundational, jurisdictional and structural 

frames by examining the distinct ways in which scholars have tackled the question of state 

succession in the European Union. Those frames supply the chief sets of questions and terms 

with which Union law is equipped to engage fully with state succession in its own terms.  

 

By elaborating these frames, this chapter aims not only to demonstrate that argument about 

state succession is focused on issues of the foundations, limits and structure of the Union but 

it also aims to pursue the renvoi which Bühler’s analysis compels us to follow. 
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II. The Foundational Frame: Constitutional Tolerance or Episteme?  
 

In this discussion of what might, for simplicity, be called secessionism in the European Union, 

a distinction has been made between, on the one hand, the positive legal problem 

surrounding the claim of a “seamless transition” to membership or “internal enlargement”, 

and, on the other, the claim that independence violates the normative core of the Union.92 

Joseph Weiler has led the debate on the latter aspect and called for a renewed focus on the 

normative implications of this contemporary development in territorial politics. It is 

submitted that his intervention on regional secessionism forms an integral part of Weiler’s 

conception of European constitutionalism and provides a clear demonstration of the link 

between the contemporary problem and a deeper foundational frame. Likewise, other 

constitutional scholars, including, most notably, Neil Walker and Nico Krisch93, have made 

submissions that discuss the issue in the language of their respective understandings of 

European constitutionalism. More specifically, Weiler’s case is built upon his thick normative 

understanding of the substance of constitutional pluralism in the European Union. The 

following section will first set out the place of the foundational frame in the discussion of 

constitutional pluralism. It will next identify Weiler’s normative objections to secessionism 

and attempt to locate them within the broader context of his work. Next, this section will 

examine how criticism of Weiler’s approach to regional independence also engages with the 

deeper grounding of his understanding of European constitutionalism. In doing this, the 

section will demonstrate how this substantive frame informs the understanding both of state 

succession in the EU, it’s interrelation with other layers of frame and what this can tell us 

about the definition of the Member State polity in the Union.  

 

Many scholars have not quite known where to place Weiler’s intervention. Sir David Edward 

views the excoriation of Eurotribalism as “ambivalent”94. Others still have taken issue with its 

rhetorical style, or, while acknowledging the insight, consigned the contribution to the 

                                                      
92 On the “commensurability” of the normative argument and the positive legal argument, see: J. Shaw in C. 
Closa (ed.) Troubled Membership: Dealing with Secession from a Member State and Withdrawal from the EU, 
EUI Working Paper RSCAS 2014/91, p. 9. 
93 N. Krish, “Catalonia’s Independence: A Reply to Joseph Weiler”, EJIL: Talk! Blog, 18th of January 2013. 
94 D. Edward, op.cit. n 81. 
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“purely moral”95 domain of political ethics. Perhaps the reason for this is that Weiler’s 

formulation of the ethos of integration does not have a straight-forward relationship with the 

positive legal questions (to do with the ease of EU membership) that have been foremost in 

the scholarly and political debate.96 Turning to Article 2 TEU as, what you could call for the 

sake of argument, the closest analogue of a normative core in the Treaties, to make legal 

sense of Weiler’s discontent with secessionism is an awkward way to tie together positive EU 

law and political morality.97 It has the result of refuting not just Weiler’s conclusions about 

secession but the very possibility of any role for a political morality by subsuming it into Treaty 

provisions. The objection that in Article 49 TEU should offer up the normative yardstick 

against which to assess “the process by which independence has come about”98 amounts to 

eclipsing the register of Weiler’s contribution with positive law. It presents an anti-

foundational position which suggests that positive legal questions and frameworks, such as 

Article 49 TEU, exhaust the discussion of the rights and wrongs of secessionism.   

 

All such contributions on the implications of state succession in the European Union draw 

upon discussion of European constitutionalism in a particular “foundational” register. 

Discussion in this foundational register aims to identify the substance of constitutionalism in 

the European Union. It is a classification formulated by Klemen Jaklic, which refers to the 

content of European constitutional frame in contradistinction to a focus on jurisdictional 

questions, principally regarding who decides who decides, and interpretative questions, as to 

how jurisdictional actors should interact.  

 

There have been a number of different means of elaborating a foundation of European 

constitutionalism. They try to take account of its specific nature as a constitutional order 

characterised by the existence of several autonomous, non-hierarchically ranked claims of 

authority overlapping on the same territory. An understanding of what this entails, which can 

be reconciled with a number of accounts, is: (i) the recognition of the co-equality and 

autonomy of each claim of constitutional authority; and (ii) the existence of some form of 

                                                      
95 C. Closa, op.cit. n 23 , 245. 
96 Point made by J. Shaw, in C. Closa, op.cit. n 9. 
97 K. A. Armstrong, “The Reach and Resources of European Law in the Scottish Independence Referendum” in 
C. Closa (ed.), op.cit.n 1, pp.122. 
98 Ibid, p.122. 
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concession, in procedural or substantive terms, made by each constitutional authority to the 

other.99 There are disagreements about what these two commitments entail in detail and it 

is here that the foundational frame has developed. This foundational disagreement has 

consequences for the approach taken towards the question of state succession and is the 

source of principles that structure the definition of the Member State polity in the European 

constitutional space. Walker has notably taken a more minimalist, “epistemic” notion of what 

the core of European constitutionalism entails while others have elaborated a rich catalogue 

of values. The substantive frame posits that the foundation is constituted by a “cluster of 

values”100, external to the overlapping constitutional orders of the Union and the Member 

States, that permits their claims of authority to be commensurable, or at least, while 

remaining incommensurable in the political terms of the source of constitutional authority, 

are tolerated by each authority nonetheless. It concerns the concrete values of 

constitutionalism in Europe, affirmed in a manner that does not grant primacy to those of one 

constitutional authority over another. The content of substantive pluralism is therefore 

heterarchical: the values represented by the Member States do not trump those for which 

the Union stands and vice versa. Taken as a whole the content of constitutional pluralism in 

the European Union is affirmed in normative terms as the best form constitutionalism can 

take in Europe. In Weiler’s terms, a thick cluster of values is even posited as a principle of 

tolerance with purport for states inter se and even for individuals.101 There are several 

accounts of substantive constitutional pluralism that can be placed on a spectrum, ranging 

from thin to thick. As we will see in further detail below, the thin “epistemic” account of 

constitutional pluralism merely asserts that no constitutional authority affirms its values as 

the ultimate, hierarchically superior ones. 

 

As has been shown in other contexts102, the law of state succession emerges from a rich 

political context. Another approach to state succession in the European Union regards the 

legal analysis, within the interpretative framework of the kind Buhler describes, as ancillary 

                                                      
99 K. Jaklic, Constitutional Pluralism in the EU (Oxford University Press, 2014), p.101. 
100 K. Jaklic, ibid, p.101. 
101 J H.H. Weiler, Un’Europa cristiana (Milano : Rizzoli, 2003), pp.109-11, 119-22; cf. D. Kochenov & M. Van Den 
Brink also set out a sort of substantive notion of the ethos of European integration that compels an open 
attitude to successor states.  D. Kochenov & M. Van Den Brink, "Secessions for EU Member States: The 
Imperative of Union's Neutrality", University of Groningen Faculty of Law, No. 09/2016, March 2016, pp. 24-25. 
102 See generally: M. Craven, op.cit.n 48, 33. 
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to the normative analysis of the question. Weiler has set out a comprehensive response to 

the question that seems to emerge organically from the body of his reflections on the Union 

legal order, in particular those that elaborate his “principle of constitutional tolerance”, his 

“transformation of Europe” thesis and the normative distinctions between European 

integration and nation building that form the basis of a substantive notion of constitutional 

pluralism. He sets out a taxonomy of the arguments for independence or secession and 

assesses their compatibility with the values and aspirations of European integration.  

 

A.  Weiler’s Critique Qua Substantive Pluralism  
 
Joseph Weiler has advanced the claim that Scottish independence would be “ethically 

demoralising”103 to the European project by, in particular, violating the normative core of the 

Union.104 It is argued here that in calling for a scholarly focus on the normative implications 

of this contemporary development in territorial politics for Europe integration, Weiler’s 

interventions on regional secessionism form an integral part of his conception of European 

constitutionalism and provide a clear demonstration of the link between the contemporary 

problem and a deeper constitutional discourse. In the terms of this thesis, it also makes a 

foundational frame visible in the state succession in which Neil Walker, in particular, also 

engages. More specifically, Weiler builds his case against Scottish independence, or at any 

rate against a successor state of that type finding any “safe harbour”105 within the European 

Union, on his thick normative understanding of the substance of constitutional pluralism in 

the European Union. The following section will first set out Weiler’s normative objections to 

secessionism and attempt to locate them within the broader context of his work. Next, this 

section will examine how criticism of Weiler’s approach to regional independence also 

engages with the deeper grounding of his understanding of European constitutionalism. In 

doing this, the section will demonstrate how this substantive discourse informs the 

understanding of state succession in the EU. 

 

                                                      
103 J.H.H. Weiler, “Editorial: Catalonian Independence and the European Union” (2012) 23 European Journal of 
International Law 909-913, 910. 
104 J.H.H. Weiler, “Introductory Remarks” in C. Closa (ed.) Troubled Membership: Dealing with Secession from a 
Member State and Withdrawal from the EU, EUI Working Paper RSCAS 2014/91, p. 9. 
105 J.H.H. Weiler, op.cit. n 103. 
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Far from being “ambivalent”106 the so-called normative issues surrounding Scottish 

independence go to the core of scope and purposes of the European constitutional 

construction, as Weiler sees it. His contributions on the implications of state succession in the 

European Union draw upon discussion of European constitutionalism in a particular 

“foundational” register it elaborates what Jaklič describes as a “substantive” pluralism. 

 

In this regard, Weiler’s position on Scotland is not that a referendum on independence should 

not take place, but rather that, in the event of a vote for independence, the new state would 

be “disqualifie[d] morally and politically”107from membership of the Union. Joseph Weiler 

stresses that while he believes seceding from a Member States is seceding from the European 

Union, ultimately the European Union is here confronted with a political decision. The claim 

made by President Barroso that it would be somehow “legally impossible”108 for Scotland to 

accede to the European Union is treated here as ignoring the decisive issue. Indeed, in this 

respect, this kind of intervention has permitted the legal argument to obscure the normative 

issue. The positive legal issues here are not a “full proxy” for normative issues and do not 

correspond with them. Weiler maintains a principled distinction between the legal and 

normative issues; they are separate and that the legal discussion of right and wrong does not 

exhaust the normative discussion of right and wrong. 

 

Having asserted the autonomy of his treatment of the question from the positive legal 

dimension, Weiler contends the EU provides a normative framework with which to assess 

secessions. As he puts it, Europe provides a special kind of normative framework for state 

succession in terms of the way human beings relate to each other.109 From the perspective of 

Weiler's normative idea of constitutional pluralism,  there is virtue in liberal nationalism and 

in the nation not only as a promoter of cultural and social creativity but as the democratic 

foundation of the right to say "no" to the European Union. However, there are two dangers 

present in nationalism from Weiler's normative standpoint.110 The first linked to an 

                                                      
106 D. Edward, “EU Law and the Separation of Member States” (2013) 36 Fordham International Law Journal 
1151, 1153.   
107 J.H.H. Weiler, op.cit.n 103, 911. 
108 J.H.H. Weiler, op.cit.n 104. 
109 Ibid. 
110 J.H.H. Weiler, op.cit. n 104, p. 5.  
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ontological or existential strand of nationalist thought which affirms that a  national self must 

have independence. This ontological perspective does not take on board utilitarian 

considerations. Conversely, for Weiler, nationalism can also take a form that has an 

instrumentalist or utilitarian aims.111 This nationalism would view the acquisition of statehood 

not as an existential condition for a national people but as a way of realising contingent goods. 

For Weiler, this latter form of nationalism is in spirit akin to a view that evaluates the Union 

as only as good as what it can produce for a given state rather than as a fate-bound 

community, and therefore is at odds with the basis of European integration.112 

 

As such, Weiler therefore expresses greater respect for the existential or ontological position, 

but the normative core of the European project  presents exactly the opposite experience of 

the ontological status of the boundaries of statehood. The European experience, and, in 

particular, constitutional tolerance, has been the very negation of the argument that to 

realise the self, one has to be independent. Particularly, secessionism, in like manner, is 

equally the negation of the balance of freedom and justice at which the international 

community, and the European Union has arrived, as a normative matter constitutive of its 

foundation.113 Within the EU one is willing to overcome full realisation of self and voluntarily 

accepts constraints on the self. One supresses the self in constitutional toleration instead of 

promoting the valorisation of “our” values above all others. In this regard, Weiler presents 

post-devolution Britain as a model of constitutional tolerance.114 The fact that is rejected as 

wanting by the push for Scottish independence he regards as a specific repudiation of value 

attributed to “the need to work out political, social, cultural and economic differences within 

the […] polity”115 by the core of European integration. Consequently, an ontological or 

existential case for secession from a Member State runs counter to meta-constitutional vision 

of the values of European integration. 

 

Weiler’s approach to the normative dimension here amounts to the application of his 

“principle of constitutional tolerance” which he has affirmed a meta-constitutional minimum 

                                                      
111 Ibid. 
112 Ibid.  
113 Ibid. 
114 op. cit. n 103. 
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value to which all Member States subscribe.116 In doing so, he seems to assimilate the 

Member States to the Union. At first glance, it is interesting that Weiler seems to use the 

principle of constitutional tolerance in a way that defies the way he has defined it in his 

original exposition. In particular his conception of constitutional tolerance as predicated on 

voluntary submission. The most striking illustration of the ostensible evolution of his 

approach is his explicit clarification of constitutional tolerance by distinguishing it from intra-

state relations between central and municipal levels of government characterised by 

involuntary submission. In the context of his normative criticism of secession, it is even more 

remarkable is that he distinguishes the constitutional tolerance fostered between the 

European Union and its Member States from the intra-state relationship between the 

province of Quebec and the federal Canadian government, one that, perhaps more than any 

other has been characterised by a series of secession crises117 and the latent possibility of a 

referendum on “sovereign-association”118. The distinction based on volition is so central to 

his understanding of constitutional tolerance that it is worth quoting the central passage in 

full: 

 “The Quebecois are told: In the name of the People of Canada, you are obliged 

 to obey. The French or the Italians or the Germans are told – In the name  of 

 the peoples of Europe, you are invited to obey. In both constitutional 

 obedience is demanded. When acceptance and subordination is  voluntary, 

 and repeatedly so, it constitutes an  act of true liberty and 

 emancipation from collective self-arrogance and constitutional fetishism – 

 a high expression of Constitutional Tolerance.”119 

 

Weiler seemed to be making clear that some form of voluntary self-abnegation – “when 

acceptance and subordination is voluntary”120- is essential to any demonstration of 

constitutional tolerance, and that the conditions for such “an act of true liberty and 

emancipation from collective self-arrogance and constitutional fetishism” do not obtain in 

                                                      
116 J.H.H. Weiler, op.cit.n. 104. 
117 D. Haljan, Constitutionalising Secession (Oxford: Hart Publishing, 2014). 
118J.H.H. Weiler, op.cit.n. 104. 
119 J. H. H. Weiler, “Federalism and Constitutionalism: Europe’s Sonderweg” (2000) Harvard Jean Monnet 
Working Paper 10/00. 
120 J. H. H. Weiler, ibid, p.13.   
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the intra-state relationship between Quebec and Canada, where the people of Quebec are 

obliged to obey in the name of the people of Canada, and not invited to do so. The comparison 

here between the intra-state relationship and that between the European Union and its 

Member States is not some incidental rhetorical flourish but entirely integral to Weiler’s 

conception of constitutional tolerance. Specifically, he distinguishes the principle of 

constitutional tolerance from Neil MacCormick’s constitutional pluralism because voluntary 

submission to the constitutional discipline of the European Union is not premised on a, legal 

theoretical121, necessary incommensurability of constitutional authority but on the political 

fact of the absence of a European constitutional demos, attesting consent to bound.122 

Specifically he does not see the overlap of constitutional authority as posing any problem in 

the legal theoretical terms of the incommensurability of legal norms or the authority of legal 

orders.123 Rather, instead of there being a structural reason for the incommensurability of 

constitutional orders, as, for instance, between the Member States and the European Union, 

where there is any such incommensurability it resides in the source of the authority of each 

constitution as a political fact, perceived in terms of political theory and not legal structure.124 

As Weiler has affirmed in a number of ways, the very specificity and nobility of the European 

Union is precisely the absence of any single demos or any political fact establishing the 

constitutional authority of the European Union which can unambiguously trump that of the 

Member States.125 There is only a political fact of incommensurability because of the absence 

of an EU demos. Whether or not one agrees with this characterisation of the European Union, 

this understanding of the nobility of the normative core of the European constitutional 

project is, again and again, contrasted with the “relatively simple”126 case of a federal state in 

which the federal demos (“the people of Canada”) trumps the demoi of the constituent units 

(“the people of Quebec, Alberta, etc.”).127  The operation of the principle of constitutional 

tolerance is therefore marked out as being confined to a Europe in which there is 

                                                      
121 N. MacCormick, Legal Theory and Legal Reasoning (Oxford: Oxford University Press, 2003, p. 229. Those 
internal legal theoretical view points are defined by MacCormick as the "understanding" of each legal order 
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incommensurability because of the lack of a super-demos. At the intra-state level (as between 

sub-state unit and central government) there is no such political (or, for that matter, legal) 

incommensurability because the state constitution is very explicitly grounded in a demos. 

Weiler’s charge that the independence of a region of a Member State, which itself in political 

theoretical terms has a single demos, constitutes the rejection of the principle of 

constitutional tolerance in the European Union, premised precisely on the absence of any 

demos, is hard to reconcile with the way he himself seems to have framed 

incommensurability. Weiler has, throughout his work, been very careful to distinguish the 

European constitutional construct from any banal form of nation-building within a state with 

a nation or people as its source of constitutional authority.128 It follows from that that no act 

of self-abnegation, making constitutional tolerance a political fact, is possible on the part of 

a derivative sub-state entity since it is obliged to obey, and indeed exists because of the 

constitution of the state as ordained by the demos. Its status as a region of a state means ipso 

facto that has no autonomous grounding of its own that might be incommensurate with that 

of the federal or central government. Crucially, there is no sense it which the accommodation 

of federal constitutional authority is merely proposed129, rather it is required.  

 

The choice of Quebec in his example is, in this connection, unusual and leaves an element of 

ambiguity in Weiler’s description of the political differences between a federal state and the 

European Union that make constitutional tolerance meaningful. Indeed, two factors might be 

argued to leave scope for voluntary acceptance in the face of a distinct type of political 

incommensurability in the case of Quebec under the Canadian constitution. The first such 

factor derives from the latent legal and political authority that empowers the province of 

Quebec to hold a referendum on the independence of Quebec. While not creating a unilateral 

right to secede, in the terms of political fact, which Weiler considers, this makes constitutional 

submission to the authority of Canada, and its demos, contingent upon the latent consent of 

the distinct Quebecois demos, which may be called to express itself at any time in a 

                                                      
128 J.H.H. Weiler, "To be a European Citizen: Eros and Civilisation" in J.H.H. Weiler (ed.) The Constitution of 
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referendum. Secondly, as the Supreme Court of Canada noted in its seminal Re Quebec 

Secession Reference130, an affirmative vote for secession in a referendum, while not creating 

a unilateral right to an independent state, creates a constitutional duty, contrary to the 

express amending formula in the Canadian Constitution, incumbent on the federal 

government and the other provinces, to negotiate constitutional amendments with Quebec 

in good faith. Such a duty, and the latent capacity to trigger such a duty, would seem to 

suggest voluntary submission to the discipline of the Canadian constitutional order, at least 

in terms of giving voice to the Quebecois demos. While hardly analogous to how Weiler 

describes the principle of constitutional tolerance in the European Union, it is conceivable 

that such latent mechanisms could facilitate the voluntary submission inherent in 

constitutional tolerance. It might therefore furthermore be argued that such ambiguity as to 

the political fact of constitutional submission in Quebec might allow Weiler’s denunciation of 

secession as running against the principle of constitutional tolerance to be better squared 

with his early formulation of the principle. Such an understanding of constitutional tolerance, 

as extending to, and not being distinguished from, intra-state constitutional relations, at the 

very least where a referendum on independent statehood is possible, might be seen as 

repudiated by regions where they in fact vote to become independent. According to this 

vision of constitutional tolerance, those who advocate regional independence in, for instance 

Scotland, can rightly be admonished for taking a course at odds with the voluntary, political 

submission to constitutional authority we find at an intra-state level. Indeed, at least in the 

case of Scotland, there is clearly some analogy in terms of having access to the same “latent 

collective political potential”131of the regional or national demos expressing itself in a 

referendum. On this analysis, both the United Kingdom and Canada can be described as ideal 

instantiations of this speculative version Weiler’s principle of constitutional tolerance that 

                                                      
130 Reference Re Secession of Quebec [1998] 2 SCR 217, paragraph 88: "The federalism principle, in conjunction 
with the democratic principle, dictates that the clear repudiation of the existing constitutional order and the 
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people of Quebec of the existing constitutional order would confer legitimacy on demands for secession, and 
place an obligation on the other provinces and the federal government to acknowledge and respect that 
expression of democratic will by entering into negotiations and conducting them in accordance with the 
underlying constitutional principles already discussed". 
131 N. Walker, “Scottish Nationalism For and Against the Union State” in MacCormick’s Scotland (Edinburgh: 
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requires only voluntary submission to central constitutional authority. Accordingly, it also 

follows that the independence of Scotland or Quebec would be the repudiation of the 

principle of constitutional tolerance, which also sustains the European Union. The paradox of 

such an understanding of the principle of constitutional tolerance is obvious: a potential 

referendum is necessary to confirm the voluntary quality of tolerance of the constitutional 

discipline of the state, but actually voting to become independent in such a referendum would 

be disavowal of such a principle. 

  

Accordingly, in the final analysis one can imagine the crucial voluntary element in 

constitutional tolerance in evidence in states from which regional independence is sought. 

On this basis, participation by regional demoi in the democratic polity of the Member State 

requires a form of “democratic discipline” as Weiler also calls his constitutional Eigenvalue132. 

Moreover, affirming that the Member States severally represent models of constitutional 

tolerance on the similar terms as the European Union itself looks reconcilable with the terms 

in which he has defined the concept and the meta-constitutional value of autonomy. The 

terms of Weiler’s critique of regional secessionism in the EU therefore form part of his 

articulation of the foundations of European constitutionalism more broadly conceived. 

 

B. Walker’s Rejoinder Qua Epistemic Pluralism 
 
Having seen the links between Weiler's critique of independence in Europe and his explicit 

elaboration of his principle of constitutional tolerance, which can also be described as 

substantive constitutional pluralism, let us now turn to Walker's response to that. It will be 

argued here that the latter is rooted in Walker's notion of epistemic pluralism. The 

foundational frame in this chapter therefore emerges as principally concerning the 

differences between substantive and epistemic pluralism as normative yardsticks to assess 

the implications of regional independence for European integration. 
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Firstly, Walker’s response to Weiler’s intervention accepts many of his objections to 

secessionism in the European Union.133 Nonetheless, no matter how convincing one might 

find what Walker describes as his particular account of what it is “to be European”, he 

maintains that the possibility of alternative viewpoints should not be precluded.134 Walker's 

objection to Weiler's critique is however not simply an endorsement of the sincerity of the 

European aspirations and commitments of regional independence movements, which one 

might argue was placed in doubt by Weiler’s description of them as Eurotribalists, but 

expresses a thinner notion of the core of European constitutionalism, which it is argued here, 

derives from Walker's own "epistemic pluralism"135. By contrast to Weiler, Walker’s 

understanding of the substance of constitutional pluralism does not involve a body of values 

that makes constitutional claims of authority commensurable, or facilitate tolerance of 

incommensurability in any case. He perceives its core simply as a method of resolving 

differences through public reasoning136 in a way that does not privilege over any other one 

set of values or ideas of ultimate authority in terms of "constitutional knowledge" or 

episteme.137 It amounts to an approach of mere reciprocity138 of respect for one another’s 

values without any insistence of a common, thicker conception of catalogue of normative 
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138 K. Jaklic, op.cit. n 99,p. 60. 
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commitments. Therefore, Walker adopts different perspective from Weiler. He affirms that 

incommensurability in the European Union results from a structural, or legal theoretical, 

conflict of claims of constitutional authority and, in contrast to Weiler, not from the absence 

of a common source of constitutional authority in the political terms of the lack of a European 

demos.139 Indeed, Walker conceives of the EU as a “post-constituent constitutional authority” 

and therefore conceives of the absence of demos or constituent power in the European Union 

as having different implications for the nature of the polity.140 For him, constituent power is 

absent because it is yet to manifest itself, rather than lacking because the possibility of one is 

necessarily foreclosed for good. It is on this basis that one cannot describe European 

secessionist movements as violating a normative core of the Union, which, amounts for him 

to no more than the commitment not to privilege any particular catalogue of values 

hierarchically. Linking with Walker’s call for greater public reasoning, this conception of 

European constitutionalism, sees no particular conception of Europe, beyond an ascetic 

acceptance of heterarchy, as having greater weight than any other. 

 

As a means of operationalising his meta-constitution based on a mere exhortation to 

communicative rationality, Walker criticises the approach of the European Commission to the 

question of Scottish independence. Indeed, he identifies the Commission’s prudential 

minimalism, based on a formal reading of Article 49 TEU and public international law, as 

amounting to a state-protective “conservative neutrality”.141 An alternative approach, that 

he calls “considered neutrality” would take seriously reasonable alternative interpretations 
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of the public philosophy of the European Union harboured by regional secessionists, by 

acknowledging the absence of any kind of European categorical position on state 

succession.142  

 

This "considered neutrality" is shown to be a kind of application of "epistemic pluralism" when 

Walker rejects the notion the Union can act as a "ethical gatekeeper"143 or "sovereign 

regulator"144 of how the Member States deal with sub-state aspirations to statehood not least 

because a single political morality on such subjects would seem to repudiate plural national 

"right answers" and risk "an assertive EU becoming typed as a federal state in the making"145. 

As such, Walker's rejection here is premised on the notion that the Union has a "constitution 

without constitutionalism"146 or, in other words, that it lacks a historically grounded 

constitutional culture to produce confident categorical answers to problems like 

secessionism.147 Instead, the Union has a kind of ambivalence around the Treaties that has 

left space filled by the use of positive law in a kind of legalism and strategic opportunism in 

the legal debate.148 As a result, while a "considered neutrality" would support diverse 

Member State "constitutional knowledges" about how to address secessionism, the drafting 

of a provision that deals with state succession explicitly (an Article 48 or 49bis) would create 

real space openly to elaborate a Union "public philosophy regarding its own composition" 

within common procedural parameters.149 Without following through on that procedural 

means of addressing different attitudes among the Member States, emergent from different 

constitutional cultures, Walker fears that responses to independence aspirations are likely to 

remain ad hoc and fail to avoid the privileging one view over any other, despite the dubious 

authority of the Union to do so. In final analysis then, Walker's Article 48 or 49bis project like 

his "considered neutrality" is argued to be an operationalisation of epistemic pluralism in so 
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far as it seeks to conceive a commitment to plural claims of constitutional "right answers" 

about secession by fostering communicative rationality.  

 

Accordingly, it has been argued that Walker's response to Weiler should be read as 

elaboration of his epistemic pluralism in the specific contours of the state succession debate. 

Pursuant to Walker's theory no particular view of the substantive values of European 

integration is privileged such that could determine a uniform Union approach to the creation 

of new states. Rather his view identifies a different way that the meta-constitutional values 

of European integration can be of relevance: candidly admitting that the Union lacks a 

constitutional basis either to facilitate or forbid the admission of new successor states but is 

permissive of different Member State theories of the right and wrongs of regional 

independence.  Following on from this, epistemic pluralism's prescription of communicative 

rationality between reasonably divergent view of constitutional values that is asserted as the 

foundation that requires protection as the Union confronts secessionism.  

 

C. Foundational Frame 
 
In the above presentation of the debate between Weiler and Walker I have cast the 

contribution of each in the terms of their respective ideas of constitutional pluralism. Doing 

so helps us to clearly understand the scope of their disagreement, not as an incidental 

discussion of political ethics, but as a debate about the nature of Europe’s plural constitution, 

and the relationship to positive law in the European Union. The point here has been to isolate 

this discourse about pluralism as one of the principal frames that inform contestation about 

the boundaries of the Member State polity. It aligns with similar themes in the other cases 

examined in this thesis that raise this foundational question of the principles and values to 

which legal orders committed to pluralism turn in event of incommensurable claims 

overlapping with another legal order.  At the most general level, both Weiler and Walker 

agree that European constitutionalism differs from national constitutionalism in so far as the 

former does not proscribe secessionism in the name of a single “We the people”. Indeed, 

setting up pluralism -be it substantive or epistemic- as the yardstick against which to assess 

secessionist aspirations rests on the common premise that there is no uniform catalogue of 

values with which Member States, or, more appositely, would-be Member States, are obliged 
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to comply. In the absence of any such generally applicable monist catalogue of values, both 

Weiler and Walker recognise the true ingenuity of European constitutionalism as respectively 

the acceptance of either the invitation to comply with the values of each other, or the 

invitation to reason with those values. The two scholars therefore demonstrate two distinct 

ways in which pluralism can supply ideas and values in the light of which the boundaries of 

the Member State polity can be contested, in so far as they indicate prerequisites for 

membership of the Union, and therefore qualification for legal title of Member State. In this 

way, in the context of this chapter on state succession, it was my intention here to show the 

presence of the what of contestation about the boundaries of the Member State polity in 

terms of the foundational frame. 

 

III. The Jurisdictional Frame: From Legal Basis to Normative Basis 
 

A. Apparent Clarity about “Who Decides” 
 

After exploring the abstract foundational elements of state succession, this section brings 

attention back down to earth by examining the more familiar disagreement about the correct 

procedure for the accession or succession of a new Member State. As the sketch of the 

contours of Scottish 2014 debate above makes clear the chief conundrum here turns around 

whether Article 48 or 49 TEU provides the most appropriate power to accommodate a new 

member.  But, if the jurisdictional frame that interests us is about redirecting “who decides 

who decides”, Article 48 and 49 TEU seem at first blush to produce the same answer to that 

initial question: it is the Member States that decide. Notwithstanding different voting rules 

for the European Parliament150, in procedural terms, Article 48(2)-(5) and Article 49 TEU are 

remarkably similar, based as they are on double unanimity. Indeed, Armstrong pointedly 

remarks in this connection that one does not need to be “crude realist or ideological 

intergovernmentalist”151 to recognise the importance of the collective of the Member States 

in both procedures, whichever position one takes in the Article 48/49 TEU dispute. Thus, while 

Article 52 TEU represents a kind of Member State competence to determine the territorial 

extent of the European Union, individually, rather than collectively, at least within the limits 

                                                      
150 J.-C. Piris, “Political and Legal Aspects of Recent Regional Secessionist Trends in some EU Member States” in 
C. Closa, op.cit.n.1, p. 86. 
151 K. Armstrong, ibid, p.131. 
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of each Member State’s territory152, when contemplating Article 48 and 49 TEU that national 

power bisects with a collective competence-competence of one kind or another.153 

 

If the Article 48 and 49 TEU concur on the question of “who decides”, what then makes up 

the jurisdictional frame of contestation in this context? It is submitted that the fundamental 

disagreement at issue concerns competing ways of redirecting the decision to admit a new 

state. Since the early days of the EEC that redirection has always been achieved by referring 

to values or processes that give expression to some sense of solidarity and belonging essential 

for membership. From the Birkelbach Report154 to the Copenhagen Criteria155 the 

prerequisites of membership have been progressively institutionalised. In the state 

succession context, differences about how redirection is achieved have emerged that can be 

plotted on two axes: on one axis, there is a dispute about how the normative basis of 

membership is given expression and on the other there are competing visions of the 

involvement of the Union institutions. The first disagreement about the normative basis of 

membership pits the Copenhagen Criteria against more abstract meta-constitutional 

principles. The second disagreement concerns how far the Commission should be involved in 

applying conditionality. 

 

Rather than adding another view to the Article 48 and 49 TEU debate, this section accordingly 

seeks to cast that discussion in terms of the jurisdictional frame. Given the minimalist or 

partial picture of the accession process presented by Article 49 TEU and the reluctance of the 

Court, as it expresses itself in Mattheus v. Doego156, to enforce the Treaty and customary 

                                                      
152 J. Ziller, “The European Union and The Territorial Scope of European Territories” (2007) 38(1) Victoria 
University of Wellington Law Review 51. 
153 R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (Oxford: Oxford 
University Press, 2009), p. 139. 
154 Recommendation on the inadmissibility of Spain and Portugal for membership of the EEC until liberation 
from dictatorship : Rapport sur les aspects politiques et institutionnels de l'adhésion ou de l'association à la 
Communauté devant le Parlement européen, Document de Séance No. 122, 15 January 1962.  
155 Conclusions of the Presidency, Copenhagen European Council, 21-22 June 1993, EC Bulletin No. 6/1993. 
Supplemented by: Conclusions of the Presidency, Madrid European Council, 15-16 December, EC Bulletin No. 
12/1995. 
156 Case 93/78, Mattheus v. Doego, ECLI:EU:C:1978:206, paragraph 7: Of Article 237 EEC, equivalent of the 
Article 49 TEU of today: “[…]These provisions lay down a precise procedure encompassed within well-defined 
limits for the admission of new Member States, during which the conditions of accession are to be drawn up 
by the authorities indicated in the article itself Thus the legal conditions for such accession remain to be 
defined in the context of that procedure without its being possible to determine the content judicially in 
advance […]”. 
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limits of enlargement law, these axes of disagreement can be seen internal to Article 49 

TEU157 as well as between Articles 48 and 49 TEU. Similarly, any ad hoc preparation for the 

obligations of membership as part of a negotiated solution show the questions of Union 

involvement and the formalisation as internal to Article 48 TEU.158 In other words, the axes of 

disagreement run through and as well as between the procedures. A jurisdictional frame can 

therefore be isolated as about how the decision to admit a successor state is redirected.  

 

Before we examine in greater detail disagreements within the jurisdictional frame, it is argued 

in the following section that framing the dilemma of Articles 48 and 49 TEU as one of legal 

basis is challenged by the nature of those provisions as establishing procedures for the 

amendment of primary law. The Article 48/49 TEU dispute should not, it is submitted, be 

properly regarded as an argument about positive law but as a procedural dilemma that is 

expressive of conceptions of the normative basis of membership and the involvement of 

Union institutions in the admission of new Member States. 

 

B. Beyond a Legal Basis Dispute 
 
Having characterised the jurisdictional disagreement as about the redirection of the decision 

to admit a successor state, how do we now relate that idea to the Article 48/49 TEU discussion 

that was at the forefront of the 2014 debate? The argument about Articles 48 and 49 TEU has 

tended to focus on legal basis, either in order to affirm one provision as more appropriate 

than the other, or as the background for a proposed deviation from the usual rules because 

of other alleged legal or prudential imperatives.159 It is nevertheless submitted here that 

presenting the Article 48/49 TEU dispute as an issue of legal basis is a poor fit with the nature 

of both provisions as procedures for the amendment of primary law. The point here is not to 

argue that the choice between Article 48 and 49 TEU takes place in a kind of lawless 

“governmental arcanum”160, but to query whether legal basis principles developed for 

                                                      
157 P. Athanassiou & S. Laulhé Shaelou, op.cit.n.90, p. 346: “Post-Treaty of Lisbon, it might be argued that the 
accession procedure could be adjusted within the fabric of Article 49 TEU”. 
158 See D. Edward, Evidence, European and External Relations Committee, Scottish Parliament, 23 January 
2014:<http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/
Public_papers_23_Jan_2014.pdf>. 
159 Scotland’s Future, op.cit. n 3, p.221. 
160 A. Von Bogdandy “Founding Principles” in A. Von Bogdandy & J. Bäst (eds) Principles of European 
Constitutional Law (Oxford: Hart Publishing, 2009), p. 51. 

http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/Public_papers_23_Jan_2014.pdf
http://www.scottish.parliament.uk/S4_EuropeanandExternalRelationsCommittee/Meeting%20Papers/Public_papers_23_Jan_2014.pdf


 311 

assessing the validity of secondary law can capture the competing constitutional merits of the 

procedures. Indeed, while relevance of legal basis is largely rejected, arguments for Article 48 

and 49 TEU are shown to reflect differences about the normative basis of Union membership 

and the degree of the involvement of Union institutions, which compromise the jurisdictional 

frame in this case. 

 

The starting point for the legal basis analysis of Articles 48/49 TEU is the long-established 

principle that the choice of legal basis for a Union legal measure must be based on objective 

factors which are amenable to judicial review161 including the aim and content162 of the 

measure. Applying that “aim and content” test, some scholars have proposed Article 49 TEU 

as a lex specialis having regard to the projected aim and content of a hypothetical (since we 

have none before us) act admitting a successor state 163. This is also the implicit assumption 

of the approach set out by Prodi, Barroso and Juncker on behalf of the European Commission, 

though they do not frame their answers in terms of legal basis. 

 

Legal basis is of course a question of “constitutional significance”164 that is deeply embedded 

in the Union’s identity as a polity of conferred powers165. Indeed, the need to point to a legal 

basis in the Treaties for any act of the institutions is expressive of the rule of law principle, 

and more precisely what Von Bogdandy calls the principle of positive legality, the twin of the 

principle of negative legality (the requirement to respect hierarchically superior norms of 

Union law).166 But these rule of law principles of legality are premised on the 

“dichotomisation”167 of the Member States as both subject to Union law and excluded from 

the need to comply with it when, and provided that, they act as Treaty-makers creating the 

founding superior law. Concretely, the principle of positive legality demands that a legal act 

be anchored in a higher norm to give it legal authority; it would be contrary to the autonomy 

                                                      
161 Case 45/86, Commission v. Council (‘GSP’), ECLI:EU:C:1987:163, paragraph 11. 
162 Case C-300/89, Commission v. Council (‘Titanium Dioxide’), ECLI:EU:C:1991:244, paragraph 10. 
163 N. Skoutaris, “From Britain and Ireland to Cyprus: Accommodating ‘Divided Islands’ in the EU Political and 
Legal Order”, EUI Working Papers, Academy of European Law AEL 2016/02, p.5; J.-C. Piris in C. Closa, op.cit.n 
1., p. 86. 
164 Opinion 2/00, ECLI:EU:C:2001:664, paragraph 5. 
165 Opinion of Advocate General Kokott in Case C-13/07, Commission v. Council (‘Vietnam WTO Accession’), 
ECLI:EU:C:2009:190, paragraph 105. 
166 A. Von Bogdandy, op.cit.n. 160, p. 51. 
167 Ibid, p. 53. 
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of Union law168 itself if a Treaty amendment was required to find a legal basis in a higher norm 

to be validly adopted. In this connection, pursuant to Articles 1, first indent169, 3(6)170, 4(1) 

and 5(1)-(2) TEU, the principle of conferral, on which the need for a legal basis is founded171, 

refers to competences conferred upon the Union by the Member States. To treat Articles 

48(2)-(5) and 49 TEU as legal bases would lead to the tautological conclusion that they are 

competences conferred on the Member States by themselves172, running against the 

repeated framing of the conferral principle affirmed in the Treaties, not least Article 48(2) 

TEU itself which refers the power “to increase or to reduce the competences conferred on 

the Union in the Treaties”. 

 

The “dichotomisation” of the Member States is equally reflected in the different treatment 

that Treaty amendments, on the one hand, and Union legal measures, on the other, have 

received in the Court’s understanding of acts that are apt for legality review. The requirement 

to point to a functional or sectoral basis173, even in the terms of the case-law174 cited by 

proponents of a legal basis analysis, applies to a “Community measure” or “act of the 

institutions”.  As such, amendments to the Treaties175, and Accession Treaties are not Union 

                                                      
168A. Von Bogdandy, ibid; T.C. Hartley, The Foundations of European Union Law (Oxford: Oxford University 
Press, 2010), p. 289; H. G. Schermers & D. F. Waelbroeck, Judicial Protection in the European Union (The 
Hague: Kluwer Law International, 2001), p. 286.  
169 Article 1 TEU, first indent: “By this Treaty the High Contracting Parties establish among themselves a 
European Union […] on which the Member States confer competences to attain objectives they have in 
common”. 
170 Article 3(6) TEU: “The Union shall pursue its objectives by appropriate means commensurate with the 
competences which are conferred upon it in the Treaties”. 
171 See, for example, Opinion of Advocate General Kokott, op.cit.n. 102. 
172 Notwithstanding the closed nature of the procedure. 
173 See the distinction in K. St Clair Bradley, “Powers and Procedures in the EU Constitution: Legal Bases” in P. 
Craig & G. de Búrca (eds) The Evolution of EU Law (Oxford: Oxford University Press, 2011), p.86. Whereas 
sectoral legal bases are enabling provisions within a specific policy field, functional legal bases, identified by St 
Clair Bradley as Article 114 and 352 TFEU, may be use in “different fields to pursue specified objectives”. 
174 Case C-338/01, Commission v. Council (‘European Agricultural Guidance and Guarantee Fund’) 
ECLI:EU:C:2004:253, paragraph 54: “It is settled case-law that the choice of the legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in particular the aim and 
the content of the measure […]”.  
175 Case T-584/93, Olivier Roujansky v. Council, ECLI:EU:T:1994:87, paragraph 15: “As regards, second, the 
claim for a finding that the Treaty on European Union is void, it should be observed that that Treaty is not an 
act of a Community institution within the meaning of Articles 4 and 173 of the Treaty and, consequently, this 
Court has no jurisdiction to examine the legality of its provisions”; Upheld on appeal by Order of the Court 
dismissing an Article 173 EC (now, as amended, Article 263 TFEU)  action impugning the validity of the 
Maastricht Treaty of European Union as clearly unfounded: Case C-253/94 P, Olivier Roujansky v. Council, 
ECLI:EU:C:1995:4, paragraph 11; Case T-113/96, Edouard Dubois et Fils SA v Council and Commission, 
ECLI:EU:T:1998:11, paragraph 47: “[…] the Single Act, which is an instrument of primary Community law […] is 
thus neither an act of the Community institutions nor an act of the servants of the Community” ; Upheld on 
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legal measures or “acts of the institutions” for the purposes of Article 13(1) TEU176, Article 

263 TFEU177, Article 267 TFEU178, Article 340 TFEU179, any other provision setting out the 

“general rules” the FEU Treaty180, including a plea of illegality in the sense of Article 277 TFEU 

under Article 258 TFEU proceedings181. The review of the legality of the primary law including 

on the enumerated grounds of lack of competence or infringement of an essential procedural 

requirement is therefore precluded.182 Likewise, the Court’s jurisdiction to give rulings on the 

interpretation of the Treaties in Article 267(1)(a) TFEU, reasoning a contrario from 

subparagraph (b) jurisdiction regarding acts of institutions183, is strictly delineated from 

jurisdiction to rule on the validity of primary law including as to its putative legal basis.  In 

Hoffmann-La Roche v. Accord Healthcare OÜ, the CJEU has recently spelled out more detailed 

reasons for this comprehensive “difference in treatment” between acts of the institutions and 

Acts of Accession as “merely the consequence of the respective procedures chosen for the 

adoption of those provisions” which therefore, the Court concludes, is “not arbitrary”184. 

 

It is nonetheless worth considering alternatives to the above characterisation of ordinary 

Treaty revisions and Accession Treaties as immune from the need for a legal basis. Advocate 

General Lenz in Laisa dissented from the theory that parts of the Act of Accession were 

                                                      
appeal by Order of the Court dismissing an action for the non-contractual liability of the Union under the 
second paragraph of Article 288 EC (now Article 340 TFEU) for damage occasioned by the Single European Act: 
C-95/98 P, Edouard Dubois et Fils SA v Council and Commission, ECLI:EU:C:1999:373, paragraph 21. 
176 The Member States are not one the listed institutions in Article 13(1) TEU. See : Case C-253/94 P, Olivier 
Roujansky v. Council, ibid for this analysis as regards ex Article 4 TEU (Maastricht). 
177 Joined Cases 31/86 and 35/86, Levantina Agrícola Industrial SA (Laisa) and CPC España v. Council [1988] ECR 
2285, paragraph 17; Case C‑572/15, F. Hoffmann-La Roche AG v. Accord Healthcare OÜ  ECLI:EU:C:2016:739, 
paragraph 30.  
178 Case C-204/01, Tilmann Klett v. Bundesministerin für Bildung, Wissenschaft und Kultur, ECLI:EU:C:2002:634, 
paragraphs 38 and 39. 
179 Levantina Agrícola Industrial SA (Laisa), paragraphs 21 and 22. 
180 F. Hoffmann-La Roche AG,  paragraph 31. 
181 Case C-313/89, Commission v. Spain, ECLI:EU:C:1991:415, paragraph 10. 
182 Levantina Agrícola Industrial SA (Laisa), paragraph 17; F. Hoffmann-La Roche AG, paragraph 31. 
183 M. Broberg & N. Fenger, Preliminary References to the European Court of Justice (Oxford: Oxford University 
Press, 2014), pp. 107-108; Case C-370/12, Thomas Pringle v Government of Ireland and Others, 
ECLI:EU:C:2012:756, paragraph 33. Broberg and Fenger note that the distinction between jurisdiction 
regarding interpretation and validity has been elided by the EFTA Court in Case C-6/01, CIBA [2002] EFTA Court 
Reports, paragraphs 20-22 but does nevertheless restricts itself to the review of derived law. Broberg and 
Fenger point to Case C-303/05, Advocaten voor de Wereld VZW v. Leden van de Ministerraad, 
ECLI:EU:C:2007:261, paragraph 18 as coming closest to CIBA within the Union legal order. In Advocaten voor 
de Wereld too a validity review only extended to assessment of a framework Decision and did not impugn 
primary law. 
184 F. Hoffmann-La Roche AG, ibid, paragraph 31; See likewise on the “alleged arbitrary difference of regime”: 
Levantina Agrícola Industrial SA (Laisa). 
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immune from legality review by the Court of Justice. Lenz does so on the basis that in a 

“Community of law”185, as famously affirmed by the Court in Les Verts, “neither its Member 

States nor its institutions can avoid a review of the question whether the measures adopted 

by them are in conformity with the basic constitutional charter, the Treaty” 186. But the 

argument of the Advocate General was directed at the adjustment of secondary legislation187 

effected by the 1985 Act of Accession, which he identified as falling within a “legal grey area 

which is not clearly governed by Article 237 [EEC (now Article 49 TEU)]”188. Such adjustments 

to secondary legislation by an Act of Accession though adopted by the “Member States acting 

in concert” under Article 49 TEU should be considered attributable to the Union institutions 

who originally adopted189 the act that is subject to adjustment. That is, for Lenz, an 

adjustment to secondary legislation under Article 49 TEU is a “notional”190 act of the 

institutions (in casu, an act of the Council that originally adopted Regulation 1785/81) and 

therefore susceptible to legality review. Such legality review could not however logically 

extend to legal basis (but equality and proportionality like in Laisa) since the very idea of 

Lenz’s “notional attribution” is predicated on the aptness of Article 49 TEU for accession 

adjustments. 

 

Leaving aside the Court’s flat dismissal of notion of a “grey area” around Article 49 TEU’s 

power to amend secondary legislation, since “conditions of admission” extend to the “entire 

body”191 of Union law, it is, furthermore, difficult to imagine how Lenz’s theory could allow 

for the legality review of any adjustment of primary law providing for the admission of a new 

state. As such, where primary law is concerned there are no Union institutions to which an 

adjustment could be “notionally attributed” since the Treaties were of course originally 

adopted by the Member States, not by the Union institutions. 

 

                                                      
185 Opinion of Advocate General Lenz, Levantina Agrícola Industrial SA (Laisa), paragraphs 27 and 38. 
186 Case 294/83, Parti écologiste 'Les Verts' v European Parliament ECLI:EU:C:1986:166, paragraph 23. 
187 Article 24, Council Regulation (EEC) No 1785/81 on the common organization of the markets in the sugar 
sector [1981] OJ L 177/4. 
188 Opinion of Advocate General Lenz, Levantina Agrícola Industrial SA (Laisa), paragraph 17. 
189 Opinion of Advocate General Lenz, paragraph 27. 
190 Opinion of Advocate General Lenz, paragraph 36. 
191 Levantina Agrícola Industrial SA (Laisa), paragraph 10.  
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While the approach of Advocate General Lenz does not seem to offer a very fruitful path to 

identifying a legal basis for a Treaty admitting a successor state, Hillion has proposed an 

innovative way of ensuring judicial oversight of the letter and spirit of Article 49 TEU by 

floating the possibility of construing a not-yet-ratified Accession Treaty that did not conform 

with the procedural and substantive limits of the enlargement procedure as an inter se 

international agreement occupying fields of Union competence.192 His argument concerned 

the substantive limits of Article 49 TEU and more specifically the potential non-compliance of 

permanent safeguard clauses in a future Turkish Accession Treaty, as mooted in the 

“Negotiating framework for Turkey”193. His fear was that permanent safeguards could equate 

to membership without Union citizenship, or at least without free movement rights.194 He 

asserts the same substantive and procedural limits of Article 49 TEU once again in the state 

succession context, before the 2014 referendum.195 In his 2014 argument he marries this with 

legal basis jurisprudence to assert the importance of the constitutional charter but in contrast 

with his prescription to avoid permanent Turkish safeguards he does not maintain that an 

Article 48 TEU amendment within the substantive field of Article 49 TEU be construed as an 

international agreement, something that would sit uncomfortably with Roujansky and 

Dubois.196 Moreover, if construed as an international agreement the Treaty would not be an 

Article 48 TEU revision itself; the Court’s review would at most show the limits of inter se 

treaties vis à vis Article 49 TEU. In any case, rather than a legal basis test Hillion’s approach 

seems to correspond better with the jurisdiction exercised in the Pringle197 case with respect 

to the procedural and substantive limits on acts amending primary law.  

 

                                                      
192 C. Hillion, “Negotiating Turkey’s Membership to the European Union: Can the Member States Do As They 
Please?” (2007) 3(2) European Constitutional Law Review 269, 280-281; In mirrors an idea of Edward and Lane 
to treat any ordinary amendment of the Treaty that did not conform with the requirements of Article 48 TEU 
as “non-existent”; D. Edward & R. Lane, op.cit n 54, p. 72. 
193 European Commission, Negotiating framework for Turkey, 3 October 2005, paragraph 12, fourth indent. 
Available at: <https://ec.europa.eu/neighbourhood-
enlargement/sites/near/files/pdf/turkey/st20002_05_tr_framedoc_en.pdf>. 
194 C. Hillion, op.cit.n. 192, 271. 
195 C. Hillion, “Scotland and the EU: Comment by Christophe Hillion”, Verfassungsblog, 15 September 2014: 
<http://verfassungsblog.de/scotland-eu-comment-christophe-hillion-2/>. 
196 See op.cit. n. 192. Hillion talks about the aim and content test but refers to the entrenchment of Article 49 
TEU and the need to rule out the notion that it is simply a political choice between procedures. In his 2007 
article he argued for mandatory recourse to Article 49 TEU based on an analogy with Article 48 TEU 
jurisprudence, as we will see below. C. Hillion, ibid. 
197 Thomas Pringle v Government of Ireland and Others, op.cit.n. 113. 

https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/turkey/st20002_05_tr_framedoc_en.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/turkey/st20002_05_tr_framedoc_en.pdf
http://verfassungsblog.de/scotland-eu-comment-christophe-hillion-2/


 316 

The Pringle judgment illustrates the possibility of the review of acts of the institutions 

effecting Treaty revisions. The Pringle case considered the validity and interpretation of 

Decision 2011/199/EU198 of the European Council, adopting the simplified amendment 

procedure of Article 48(6) TEU in order to revise Article 136(3) TFEU. The Court allowed 

review of European Council Decision against both, what Advocate General Kokott called, the 

conditions of substantive and procedural validity199, laid down in Article 48(6) TEU itself.200 

This is to say, the Court restricted its review to ascertaining that the procedural rules in Article 

48(6) TEU had been followed and, on the substance, as the simplified revision procedure itself 

requires, that the amendments concerned only Part III of the FEU Treaty and did not increase 

the competences of the Union. The Court’s tests of substantive and procedural validity in 

Pringle are clearly distinct from a legal basis analysis. This parallel treatment for acts 

amending primary law is particularly well illustrated by the Courts observation that the Article 

48(6) TEU amendment merely replicates pre-existing legal bases,201 something that would be 

impermissible were the simplified revision procedure itself a legal basis. The jurisdiction in 

Pringle seems a better analogy with the requirements of the Article 48 and 49 TEU 

procedures. 

 

Even if a Treaty amendment admitting a new state could be construed as an act, or “notional” 

act, of the institutions, or of the Member State by the routes pursued respectively in Pringle 

or by Advocate General Lenz in Laisa or Hillion, and a legal basis test was somehow applied, 

it would face challenges since both Article 48 and 49 TEU procedures are, as we will see, 

distinguished by their constitutional significance rather than by their aim and content.  

 

                                                      
198 European Council Decision 2011/99/EU of 25 March 2011 amending Article 136 of the Treaty on the 
Functioning of the European Union with regard to a stability mechanism for Member States whose currency is 
the euro, [2011] OJ L 91/1. 
199 View of Advocate General Kokott in Case C-370/12, Thomas Pringle v. Government of Ireland, 
ECLI:EU:C:2012:675, paragraphs 24-26. 
200 Pringle, paragraphs 36-37.  
201 Pringle, ibid, paragraph 73: “That amendment does not confer any new competence on the Union. The 
amendment of Article 136 TFEU which is effected by Decision 2011/199 creates no legal basis for the Union to 
be able to undertake any action which was not possible before the entry into force of the amendment of the 
FEU Treaty”. For doubts about the Court’s conclusion on this point see: G. Beck, “The Court of Justice, legal 
reasoning, and the Pringle case - law as the continuation of politics by other means” (2014) 39(2) European 
Law Review 234, 240. 
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As such, Article 48 and 49 TEU may cover measures in the same substantive field. The Court 

suggests that acts adopted under Article 49 TEU (Accession Treaties), in so far as they amend 

primary law, must be later revised by Article 48 TEU202. This implicit reference to Article 48 

TEU has appeared in every Act of Accession203, with the most recent example being Article 

7(1) of the 2011 Croatian Act of Accession204.  The amendment of Acts of Accession has also 

been carried out in practice by ordinary treaty revisions under Article 48 TEU or its 

antecedents. Article 3(2) of the Greenland Treaty, adopted under Article 236 EEC, the 

predecessor of Article 48 TEU, amends the 1972 Act of Accession205. More emphatically, 

Article IV-437(2)206 of the Constitutional Treaty, also a putative ordinary Treaty revision 

(under Article 48 TEU (Nice))207, repealed all the past Acts of Accession, notwithstanding their 

                                                      
202 Levantina Agrícola Industrial SA (Laisa), ibid, paragraph 12; Opinion of Advocate General Lenz in Levantina 
Agrícola Industrial SA (Laisa), ibid, paragraph 20: “Let us now turn to the Act of Accession itself. According to 
Article 6, the provisions of the Act may not, unless otherwise provided therein, be suspended, amended or 
repealed other than by means of the procedure laid down in the original Treaties enabling those Treaties to be 
revised, in the present case, therefore, by means of an analogous application of the procedure laid down in 
Article 236 of the EEC Treaty […]”; Case C-445/00, Austria v. Council [2003] ECR 8549, paragraph 62.  
203 In addition, see: Article 7(1), Act concerning the conditions of accession of the Republic of Bulgaria and 
Romania and the adjustments to the Treaties on which the European Union is founded, [2005] OJ L 157/11; 
Article 7, Act concerning the conditions of accession of the Czech Republic, the Republic of Estonia, the 
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of 
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and the adjustments to the 
Treaties on which the European Union is founded, [2003] OJ L 236/33; Article 7, Act concerning the conditions 
of accession of the Kingdom of Norway, the Republic of Austria, the Republic of Finland and the Kingdom of 
Sweden and the adjustments to the Treaties on which the European Union is founded, [1994] OJ C 241/9; 
Article 6, Act concerning the conditions of accession of the Kingdom of Spain and the Portuguese Republic and 
the adjustments to the Treaties, [1985] OJ L 302/23; Article 6, Act concerning the conditions of accession of 
the Hellenic Republic and the adjustments to the Treaties, [1979] OJ L 291/17; Article 6, Act concerning the 
accession to the European Communities of the Kingdom of Denmark, Ireland, the Kingdom of Norway and the 
United Kingdom of Great Britain and Northern Ireland and the Adjustments to the Treaties, [1972] OJ L 73/14. 
204 Article 7(1), Act concerning the conditions of accession of the Republic of Croatia and the adjustments to 
the Treaty on European Union, the Treaty on the Functioning of the European Union and the Treaty 
establishing the European Atomic Energy Community, [2012] OJ L 112/21: “The provisions of this Act may not, 
unless otherwise provided herein, be suspended, amended or repealed other than by means of the procedure 
laid down in the original Treaties enabling those Treaties to be revised”. 
205 Article 3(2), Treaty amending, with regard to Greenland, the Treaties establishing the European 
Communities, [1985] OJ L 29/1: “[…] Protocol 4 on Greenland, annexed to the Act of Accession of 22 January 
1972, is hereby repealed”. 
206 Article IV-437(2), Treaty establishing a Constitution for Europe [2004] OJ C 310/1: “The Treaties on the 
Accession: (a) of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern 
Ireland; (b) of the Hellenic Republic; (c) of the Kingdom of Spain and the Portuguese Republic; (d) of the 
Republic of Austria, the Republic of Finland and the Kingdom of Sweden, and (e) of the Czech Republic, the 
Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of 
Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic, shall 
be repealed […]” 
207 Article IV-447 of the Treaty establishing a Constitution for Europe on the its entry into force corresponds 
with the Article 48 TEU (Nice) requiremetns and is the single best proof of Constitutional Treaty’s status as a 
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partial simultaneous insertion in appended Protocols. Equally, the Court suggests that 

amendments to secondary law brought about by an Act of Accession under Article 49 TEU can 

be amended by the ordinary legislative procedure before their coming into force (that is, after 

signature of an Accession Treaty but before accession).208 While the Court has been emphatic 

in holding that the institutions need not necessarily use the same legal basis to amend a legal 

act as that used to adopt the act originally209, even when it is in the same field, the use of 

different procedures at different times suggests that Article 49 TEU qua legal basis should not 

be regarded as a legal “black hole” that draws in every conceivable act relating to the terms 

of admission. 

 

Relatedly, in the circumstances of the Article 48/49 TEU dispute, the aim and content test is 

applied to a hypothetical act, that has no elaborated aim or content. This is, of course, 

unavoidable because we lack a proposed or adopted Treaty. However, given the risk of 

subjectivity in judicial methodologies purporting to identify objective factors amenable to 

judicial review210, if we are to apply a legal basis test to a hypothetical Treaty, how we imagine 

its aim and content is bound to presuppose the conclusion we reach as to the correct legal 

basis. The risk of circularity with regard to the professed aim of a measure is always acute211, 

but this is a fortiori so when the projected objective and substance of the hypothetical Treaty 

is extrapolated from a proposed legal basis itself. If we imagine the, professed or imputed, 

aim and content of a hypothetical Treaty here is to agree “conditions of admission” and 

“adjustments to the Treaties”212, it is hardly surprising that Article 49 TEU presents itself as 

the correct legal basis. The same is true if we imagine the admission of a successor state as 

an ordinary Treaty revision.  

 

                                                      
revision. B. De Witte, “Treaty Revision Procedures After Lisbon” in A. Biondi, P. Eeckhout & S. Ripley (eds) EU 
Law After Lisbon (Oxford: Oxford University Press, 2012), p.108. 
208 Case C-413/04, Parliament v. Council, ECLI:EU:C:2006:741, paragraph 69. 
209 Case C-187/93, Parliament v. Council (‘First Waste Regulation’), ECLI:EU:C:1994:265, paragraph 28. 
210 See for example: B. Van Vooren, EU External Relations Law and the European Neighbourhood Policy: A 
Paradigm for Coherence (London: Routledge, 2012), p. 133 et seq, especially the Table on p. 135 comparing 
the shifting methodologies of the CJEU relating to the identification of the aim and content of a measure;  
M. Klamert, “Conflicts of legal basis: no legality and no basis but a bright future under the Lisbon Treaty?” 
(2010) 35(4) European Law Review 497-515. 
211 M. Klamert, ibid, 504-506. 
212 J-.C. Piris, op.cit. n. 1, 91.  
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So far a legal basis test for Articles 48 and 49 TEU has been rejected on two grounds: (i) 

ordinary Treaty revisions and Accession Treaties are not the product of conferred 

competences; and (ii) they are not “acts of the institutions” apt for legal review by the Court 

of Justice on competence grounds. A third ground (iii) for questioning a legal basis approach 

is presented by the status of both Articles 48 and 49 TEU as, what Schütze calls, “external 

limits”213 on the exercise of Union competences. Keeping general for the moment, and to put 

this in other words, Articles 48/49 TEU act as a barrier on recourse to a legal basis, even when 

within the “internal limits” of a given competence, if the act would achieve a “qualitative 

leap”214 such that would change the constitutional identity of the Union “by the back door”215. 

Before we turn to the case law that substantiates this proposition, the consequence of this 

internal and external distinction should be laid out. It is submitted that the function of both 

procedures as external limits suggests that rather than being distinguished by aim and 

content (that is, the internal limits of legal bases) they are distinguished by the nature of the 

constitutional change. 

 

It is submitted that the jurisprudence indicating when an Article 48 TEU amendment is the 

appropriate procedure to bring about a fundamental constitutional change aligns with case 

law that tacitly compels recourse to Article 49 TEU. Such an argument was alluded to by Hillion 

in the context of the proposal of Turkish permanent safeguards, explored above.216 It 

amounts to saying that both Articles 48 and 49 TEU are lex specialis for changes of certain 

constitutional significance rather than for measures with certain content. Let us examine the 

Article 48 TEU jurisprudence first before comparing it with the approach to Article 49 TEU.  

 

In Opinion 2/94217 the Court affirms that the Article 48 TEU amendment procedure is required 

because of the systematic constitutional significance of a change contemplating 

“fundamental institutional implications”218.  In Opinion 2/94 the change under examination 

                                                      
213 R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (Oxford: Oxford 
University Press, 2009), p. 139. 
214 A. Tizzano, “The Powers of the Community” in European Commission (ed.) Thirty Years of Community Law 
(Brussels: Office for Official Publications of the European Communities, 1981), p. 43, pp. 58-59. 
215 R. Schütze, op.cit.n. 213, p. 140. 
216 C. Hillion, op.cit.n. 192, 273, at fn 10. 
217 Opinion 2/94, ECLI:EU:C:1996:140, paragraph 35; Case 43/75, Gabrielle Defrenne v Société anonyme belge 
de navigation aérienne Sabena, ECLI:EU:C:1976:56, paragraph 58. 
218 Ibid. 
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was accession by the then Community to the ECHR through use of the flexibility clause Article 

235 EC (now, as amended, Article 352 TFEU). Rather than suggesting that the terms of Article 

235 EC were exceeded219, the Court relied instead on the constitutional significance of the 

change. The “external limits” of constitutional identity determined recourse to Article 48 TEU 

rather than the “internal limits” of a legal basis test as applied to Article 235. 

 

There is less jurisprudence on the need for an accession procedure, simply because few acts 

of the Union institutions conceivably amount to the admission of a Member State “by the 

back door”. Nonetheless, the reasoning in Région wallonne220, pursuant to which the Union 

cannot “comprise a greater number of Member States than the number of States between 

which they were established” without undermining the “institutional balance provided for in 

the Treaties” reflects the same rationale as that in Opinion 2/94. Although Article 49 TEU is 

not mentioned in Région wallonne, the Court obliquely refers to accession by defining 

Member States as “States party to the Treaties establishing the Communities and the 

Accession Treaties”221. Moreover, the change contemplated by recognising regions as a 

Member State for the purposes of privileged applicants in Article 263 TFEU, is barred not 

because of the limits of Article 263 TFEU but because of “institutional balance”, reminiscent 

of the “fundamental institutional implications” to which Opinion 2/94 refers. To expand the 

number of Member States an Accession Treaty is required because of “external limits” 

equating to the constitutional identity of the Union embodied in the Treaties as concluded 

between certain states.  As such, changes of constitutional significance, the Région wallonne 

formula continues to hold back are principally those brought about by Union acts, be it judicial 

interpretation as in Région wallonne itself, international agreements concluded by the 

Union222 or what Advocate General Ruiz-Jarabo Colomer calls the cumulative “process of 

European integration”223 towards an enhanced role for sub-state entities in the EU. Ruiz-

                                                      
219 P. Alston & J. H. H. Weiler, “An ‘Ever Closer Union’ in Need of a Human Rights Policy: The European Union 
and Human Rights” in P. Alston, M. Bustelo & J. Heenan (eds) The EU and Human Rights (Oxford: Oxford 
University Press, 1999), pp. 24-25. 
220 Case C-95/97, Région wallonne v. Commission, ECLI:EU:C:1997:184, paragraph 6. 
221 Ibid. 
222 The Région wallonne is reaffirmed with respect to the ruling out the notion that the Air Transport 
Agreement could alter the reading of privileged applicants in Article 263 TFEU in Opinion of Advocate General 
Jääskinen in Case C-547/10 P, Switzerland v. Commission, ECLI:EU:C:2012:565, paragraphs 58-59. 
223 Opinion of Advocate General Ruiz-Jarabo Colomer, Case C-417/04 P, Regione Siciliana v. Commission, 
ECLI:EU:C:2006:28, paragraph 44-45. 
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Jarabo Colomer makes clear that the expansion of the number of Member States, like 

privileged applicants, is submitted to the fundamental requirement of “will on the part of the 

[sic] legislature”224,  that is to say, the Treaty-maker.  

 

While both Article 48 and 49 TEU are distinguished as procedures that can expand the 

“external limits” of Union law, it remains unclear what those “external limits” are in detail 

and when they are trespassed upon. As Schütze points out, discerning what the “external 

limits” actually entail is a circular process: it affirms in essence that recourse to Articles 48 

TEU will be required where the use of Union competence is “unconstitutional [because] it 

goes beyond the constitution”225. The reason for this circularity is that it is a demonstration 

of the “dialectical nature of all constitutional interpretation”226 as the task of reconciling a 

single provision with the sum of all the provisions and vice versa does help to distinguish more 

clearly what those limits might be. In this regard, Tizzano’s three criteria for external limits 

are somewhat more specific and constituted by “observance of the principles essential to the 

organization’s structure”, “the observance of substantial principles of the Community 

constitution” or “observance of the general principles of law laid down by the Court of 

Justice”.227 But even with Tizzano’s more fleshed out idea, which anticipated Opinion 2/94, 

we are left wondering what substantial principles and essential principles entail in concrete 

and what an interference with the observance of general principles would look like.  

 

The consequence of this “paradox as old as the interpretation of foundational texts”228 is that 

the answer to where the “Europe’s legal universe”229 ends is bifurcated. On the one hand, the 

Opinion 2/94 formula seems to leave the ultimate constitutional identity of the Union up to 

the Member States in the specific changes they render to the text. But, on the other hand, 

the general scheme of the principles of the Treaty as interpreted by the Court point to where 

recourse to the Member States is needed in the first place. This dialectic of the general and 

the specific leads us into something of an interpretative dead-end but it also points to two 

                                                      
224 Ibid, paragraph 52. 
225 Ibid, p. 142. 
226 Ibid. 
227 A. Tizzano, op.cit.n. 214, p. 59. 
228 R. Schütze, op.cit.n 213, p. 142. 
229 Ibid. 
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ways out of the impasse: one vests the say on the constitutional identity of the Union in the 

CJEU and the other in the collective of the Member States. These two views also correspond 

with different ideas of the normative basis of Union membership: one based on adherence to 

meta-constitutional principles determined by the cercle of Member States (which allow ad 

hoc specific changes or refusals to change) and the other on adherence to the “conditions of 

admission” in the text of Article 49 TEU (based on a reading of Treaties as a whole). Let us 

now turn those two normative bases in detail, and the corresponding involvement of state 

and constitutional elements.  

 

C. First Axis: The Normative Basis of Membership  
 

It was argued above, firstly, that the “dichotomisation” of the Member States through the 

principle of conferral and, secondly, the approach of the CJEU towards primary law suggest 

that a legal basis analysis is out-of-place as a means of determining whether Article 48 or 49 

TEU is the appropriate procedure for accommodating a successor state in the EU. Thirdly, it 

is suggested that the choice between Article 48 and 49 TEU rests on the normative basis of 

membership according to where the external limits of the Union's identity are located: in a 

reading of the Treaties and acquis as a whole, or in a meta-constitutional standard. The 

jurisdictional frame set out here casts doubt on a purely “decisionist”230 thesis that leaves the 

choice of procedure entirely up to the political whims of the Member States.  On the contrary, 

in what follows, it is argued that the appropriate procedure is a function of two deeper 

debates about the form and role of values and the Union institutions in the admission of a 

new successor state. Since those two “axes” pass through both Article 48 and 49 TEU, the 

most fundamental dilemma is not between those provisions but between either a meta-

constitutional idea of European values determined by the Member States, or the “conditions 

of admission”, to be applied within the customary Article 49 TEU process.  

 

Let us turn first to examine the idea that the external limits of the Union, to which both 

Opinion 2/94 and Région wallonne point us, are to be found in meta-constitutional values. In 

the context of the state succession debate, this viewpoint has been most notably expressed 

                                                      
230 For the institutions to decide at will.  
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by Joeseph Weiler. It holds that what matters when deciding whether a successor state should 

be granted admission to the Union is not whether it fulfils the substantive and procedural 

requirements of Article 49 TEU231, but whether that state adheres to the normative core of 

European integration. This core is, in Weiler's analysis, to be found in a "principle of 

constitutional tolerance", as has been examined above in the context of the foundational 

frame.232 

 

What is of importance here is not the content of the meta-constitutional values, but that 

meta-constitutional values (whatever their form) themselves constitute the external limits or 

normative basis of Union membership. This primacy of meta-constitutional values has the 

consequence that practical time-constraints of the classical application of Article 49 TEU, and 

the possibility of a temporal gap between independence and accession, are to be dismissed 

as artificial legal chicanery.233 Indeed, in Weiler's analysis, from the perspective of positive 

law alone, ceteris paribus a successor state could be accommodated within the Union 

instantaneously on its achievement of independence.234 He thereby asserts hypothetical legal 

flexibility in the hands of the collective of the Member States. This flexibility is however 

eclipsed by the innate  failure of any successor state, which by its very creation repudiates 

the tenets of constitutional tolerance235, from adhering to the meta-constitutional substance 

of what it is to be a Member State.  It is therefore a meta-constitutional idea -Weiler's 

constitutional tolerance- that acts as signpost towards the external limits of constitutional 

identity of the Union. 

 

The other substantive account of the foundational frame, examined above, from Van den 

Brink and Kochenov seems to promote a similar analysis: whatever the strictures of 

enlargement law, a meta-constitutional spirit of European integration should drive the 

Member States' determination as to whether to admit a successor state.236  

                                                      
231 J.H.H. Weiler, op.cit. n 104, p. 4: "It should not be the European Union, but the Member States to draw a 
line here […]". 
232 Ibid. 
233 Ibid. 
234 J.H.H. Weiler, op.cit. n 104 p. 9: "Independence and accession could take place in the same ceremony of not 
more than one hour". 
235 J.H.H. Weiler, p. 4. 
236 D. Kochenov & M. Van Den Brink, op.cit. n 101, pp. 24-25. 



 324 

 

While Walker's epistemic account of the foundational frame237 itself does not really turn to 

the relationship between his meta-constitutional vision and the procedures of Articles 48 and 

49 TEU, it too could make up the normative basis that determines the external limits vis à vis 

a successor state.  

 

In other words, asserting meta-constitutional values -be they constitutional tolerance, 

reciprocity through communicative rationality, or the integrative spirit of European 

integration- as the normative basis of membership, leaves open the content of those values.  

What this approach asserts on the other hand is: (i) the primacy of the meta-constitutional 

over positive law on the question of external limits; (ii) it is for the Member States (in the 

context of either Article 48 or 49 TEU238)  to make the determination about the adherence of 

a successor state to that standard.  

 

After examining the idea of a meta-constitutional normative basis, let us proceed to look at 

the idea that the external limits of the Union are to be found in the formalised standards of 

the "conditions of admission", adherence to Article 2 TEU and "conditions of eligibility" within 

the context of the customary Article 49 TEU procedure. Let us remember the argument that 

took us to this point. It should be recalled that it was argued above that the Région wallonne 

and Opinion 2/94 indicate that recourse to Article 48 and 49 TEU is required whenever a 

change of constitutional significance is in view. Schütze then presents us with the inherent 

difficulties of grasping what that threshold of constitutional significance is. This vagueness is 

important because it means that one can characterise the constitutional significance of the 

admission of a new Member State in two ways depending on whether one believes that 

constitutional identity of the Union is ultimately determined by the "Masters of the Treaties" 

or the Court.  More concretely, that constitutional significance in any event here comes down 

to the normative basis of membership: is it based on an assumption of Member State 

compliance with a meta-constitutional standard (e.g. constitutional tolerance) or with 

                                                      
237 See above at Section II.B.  
238 P. Athanassiou & S. Laulhé Shaelou, op.cit.n.52, p. 346. Athanassiou and Laulhé Shaelou interpret the 
Lisbon Treaty's new formula on the taking into account of “conditions of eligibility” as an empowerment of the 
European Council that permits a fresh degree of political flexibility in the application of the Copenhagen 
Criteria. 
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formalised criteria (i.e. those in Article 49 TEU)?  The latter, second version of normative basis 

we will now explore understands the values, standards and processes in Article 49 TEU as a 

response to the puzzle of what "constitutional significance" means. 

 

The depth and form of the accession criteria have emerged over time. The same is true of 

their constitutional significance as a kind of normative basis of membership. As such, until the 

Treaty of Amsterdam (and the introduction of ex Article 7 (F.1) TEU239) there was no Treaty 

reference to values in the accession procedure, even though it has long been an informal 

reality. Likewise, the new textual reference to the “conditions of eligibility agreed upon by 

the European Council” was only added by the Lisbon Treaty. Hillion believes that that latter 

change is confirmation that the Copenhagen Criteria have become a constitutionalised part 

of EU.240 Nonetheless, both the values of the Union lato sensu and the Copenhagen Criteria 

were long a part of, what Kochenov describes as, customary enlargement law241 that 

supplemented the Treaty text.  But now such is the formal grounding and legal quality of the 

Copenhagen Criteria that it is proposed by Hillion that they form the basis of continuing 

obligations of membership within the EU, upon which the Court of Justice might choose to 

elaborate.242 

 

That familiar story of the progressive incorporation of the Copenhagen Criteria into the text 

and practice of the accession process nonetheless tells us nothing explicit about the 

constitutional significance of the change that admission of a new Member State entails.  In 

Schütze's terms, we still need to ask: do the Copenhagen Criteria constitute an external limit 

of the Union's constitutional identity? In practical terms, does the admission of a new 

Member State require the conditions of eligibility and admission to be applied because they 

have a systemic role in defining the constitutional identity of the Union? Such questions are 

                                                      
239 Article 49 TEU (Amersterdam): "Any European State which respects the principles set out in Article F(1) may 
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(eds) Reinforcing the Rule of Law Oversight in the European Union (Cambridge: Cambridge University Press, 
2017), p.69.  
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242 C. Hillion, op.cit. n 240. 
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crucial because they indicate the constitutional change upon which Member States are 

compelled to decide by Opinion 2/94 and Région wallonne as the element that stands still 

while a textual change is happening. Cremona's excavation of the deeper foundations of 

accession conditionality within the Article 49 TEU process shows that the formal membership 

criteria give procedural expression to solidarity and mutual trust between the Union and a 

potential candidate, candidate, acceding state or eventual Member State. But this notion that 

the Copenhagen Criteria stand for an "in principle" premise of the Union's relations with 

candidates for membership (and Europe as a continent) might also point us towards the 

status of such formal criteria as kinds of external limits on the Union's constitutional identity. 

Let us first look at the role of solidarity in accession before considering the latter possibility 

that they represent external limits. In Cremona's analysis, the solidarity which underpins the 

Criteria is based first on "an unconditional welcome"243 from the Union to all European states; 

membership should be an option for them all on basis of a common European identity or 

"kinship-based duty"244. But, secondly, solidarity is also based on "compliance with specified 

conditions or meeting targets"245, like the Copenhagen Criteria, as well as burden-sharing by 

both parties.246 The virtue of this criterial based process is that it "predicates […] a balance 

between equality and differentiation, underpinned by open and inclusive procedures"247 such 

that the treatment and progress of candidate countries is a function of their convergence with 

Union values. In that way, the Copenhagen Criteria as shown to elaborate an idea of 

membership based on both a “feeling of Community”248 but elaborated by process-based 

trust building from a starting point that is “marked by a presumption of otherness”249 

externally, if only because solidarity is developed procedurally so that it can be sustainable 

internally on the premise of trust in all Member States as full members.250 
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The accession criteria should therefore be understood not only as constitutionalised but as a 

process-based expression of the horizontal Treaty value of solidarity and even of 

"constitutional tolerance"251 itself. The crescendo of this solidarity is in the period between 

signature and accession itself. That is, when adaption to the Copenhagen Criteria has been 

achieved and solidarity and mutual trust thereby demonstrated. As such, the state changes 

from being a candidate to an acceding state252, an effective synonym for “future Member 

State”253. At that advanced stage each side is bound, in the words of the Court, by “principles 

of equality, good faith and solidarity among current and future Member States”254.  

 

In te context of the material scope of this chapter, here the solidarity-based process for 

building up trust set out in Article 49 TEU might translate as meaning that a successor state is 

no different from any other third state seeking accession. Piris makes clear the essence of 

what this kind of normative basis looks like by affirming that “a new state is a new state”255 

and no presumptions or different treatment can be contemplated. This makes plain at the 

general level that a formalised normative basis emphasises legal certainty and equal 

treatment and as such deviation from the Treaty and customary law of enlargement, from 

this perspective, would amount to a violation of the principle of equality256. The stipulation 

of equal treatment by Piris seems also to flow from a deeper commitment the requirements 

of something like Cremona's solidarity: while there is a welcome to any new successor state 

as a European state, its relationship with the Union (and path towards accession) can only 

advance by process-driven trust-building compliance with the formalised criteria in Article 49 

TEU. 

 

However, most fundamentally, Cremona's uncovering of solidarity here allows us to identify 

conditionality as more than legalism or the self-interested257 imposition of standards by the 

Union on its surrounding continent. Rather, conditionality operationalises solidarity as a value 
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that emerges from a horizontal and purposive reading of the Treaties.258 It is argued here that 

we can go even further and understand the Copenhagen Criteria as marking out external 

limits on constitutional change that require the Member States to decide on amendments to 

the Treaties so as to ensure that formalised criteria are respected. Two arguments can 

militate in favour of this idea of the Criteria as external limits. Firstly, the limited amendment 

procedure of Article 49 TEU and secondly, the Court's idea of membership as a status that 

primarily supports mutual trust because of Article 49 TEU.  

 

Firstly, the theory that formalised standards make up the normative basis of membership is 

somewhat substantiated in the text of Article 49 TEU itself. In that context, firstly, Article 49 

TEU provides for “conditions of admission” meaning the application of the “entire body”259 

of Union law to the acceding state(s) but also the transitional arrangements, for which it is 

often used as a synonym260. Together these two elements amount to the contents of an Act 

of Accession: they emphasise the legal substance of membership in uniform Union law rights 

and obligations.  But, more significantly, Article 49 TEU deals with the question of 

amendments on the accession of a Member State, which are necessary not least in terms of 

changes to the composition of the European Parliament and votes in Council. It is here that 

the purpose of Article 49 TEU of protecting external limits on the identity of the Union 

becomes apparent because these changes are cast as adjustments not amendments relating 

to no more than these kind of “arithmetical changes”261. As such, that distinction between 

adjustments and amendments was introduced to prevent interminable re-examination of the 

acquis262 and to protect fundamental principles from alteration263. The status of the 

adjustments as changes to primary law which leave the body of Union law untouched is also 
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affirmed by the Court in Portugal and Spain v. Council264and Hauptzollamt v. OHG Koenig.265 

This emphasis on limiting amendments only to adjustments and the submission of the 

Member State to the entire body of Union legal obligations suggests that the telos of Article 

49 TEU is to ensure the preservation of a normative basis of the Union throughout the change 

of accession.266 

 

Secondly, the Court's recent conception of membership of the Union establishes the 

"conditions of admission" and "eligibility", as well as compliance with Article 2 TEU, in Article 

49 TEU as forming a normative basis as a kind of presumption of the characteristics of 

Member States of the Union.  Indeed, despite the circularity of the process of finding the 

boundaries of the constitutional identity of the Union, described above, Opinion 2/13267 

offers some guidance on what external limits could be, specifically because of the history that 

ties it together with Opinion 2/94268. Most germane to the Article 48/49 debate is what the 

Court says about membership and the role of Article 2 TEU, especially because here too legal 

basis was not the issue, it being very expressly provided in Article 6(2) TEU. The Court affirms 

a “fundamental premiss that each Member State shares with all the other Member States, 

and recognises that they share with it, a set of common values on which the EU is founded, 

as stated in Article 2 TEU”269. This itself represents a clear reference to Article 49 TEU which 

grants the eligibility to apply for membership only to “[a]ny European State which respects 

the values referred to in Article 2 and is committed to promoting them”. An accession to the 

European Convention on Human Rights therefore had to respect that presumption of 

Member State compliance with common values and not effect a qualitative change, like the 

one alluded in Opinion 2/94, which could trespass on the Union's constitutional identity. 

                                                      
264 Joint Cases C-63/90 and 67/90, Portugal and Spain v. Council, ECLI:EU:C:1992:381, paragraph 49: “the 
accession of a new Member State to the Community is carried out by means of acts which have the status of 
primary law and can change pre-existing situation in any area of Community law whatsoever, the maintenance 
in force of existing Community rules being the course generally followed”. 
265 Case 185/73, Hauptzollamt Bielefeld v. OHG Koenig, ECLI:EU:C:1974:61, paragraph 3. 
266 C. Hillion, op.cit. n 263. 
267 Opinion 2/13, ECLI:EU:C:2014:2454. 
268 See generally for background on Opinion 2/13: D. Halberstam, “’It's the Autonomy, Stupid!’ A Modest 
Defense of Opinion 2/13 on EU Accession to the ECHR, and the Way Forward" (2015) 16 German Law Journal 
105. 
269 Opinion 2/13, paragraph 168; This seems to reference the comments on "membership", which make a 
stronger link with Article 49 TEU, Opinion of Advocate General Maduro in Case C-380/05, Centro Europa 7 Srl v 
Ministero delle Comunicazioni e Autorità per le garanzie nelle comunicazioni, ECLI:EU:C:2007:505, paragraphs 
18 and 19. 
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Indeed, this seems to be confirmed where Opinion 2/13 makes some observations about the 

place of the Member States in the identity of the Union: “to treat the EU as a State […] 

disregards the intrinsic nature of the EU and, in particular, fails to take into consideration the 

fact that the Member States have, by reason of their membership of the EU, accepted that 

relations between them as regards the matters covered by the transfer of powers from the 

Member States to the EU are governed by EU law to the exclusion, if EU law so requires, of 

any other law”270. What emerges from Opinion 2/13 is that presumed Member State 

compliance with certain values, which are given explicit form in Article 2 TEU, are part of the 

"special characteristics of the Union and Union law"271 -akin to Schütze's external limits- 

which cannot be amended without express warrant by the treaty-maker. Given that Article 

49 TEU establishes a process-driven system to ensure compliance with Article 2 TEU and, as 

such, makes accession the foundation of a presumption of adherence to values, Opinion 2/13 

seems to compel the use of the Article 49 TEU procedure to ensure that the normative basis 

of membership is respected. 

 

It is also worth pausing to argue that the idea that the accession conditions could represent 

external limits in the terms of Opinion 2/94 is not refuted by the reputed failures of the 

enlargement.272 Allegations are certainly made that membership conditionality turned the 

political process in accession countries in to  mere “approximation machines”273 for 

                                                      
270 Ibid, paragraph 193. 
271 See the provision at issue in Opinion 2/13: Article 1, Protocol (No 8) relating to Article 6(2) of the Treaty on 
European Union on the accession of the Union to the European Convention on the Protection of Human Rights 
and Fundamental Freedoms: "The agreement relating to the accession of the Union to the European 
Convention on the Protection of Human Rights and Fundamental Freedoms (hereinafter referred to as the 
‘European Convention’) provided for in Article 6(2) of the Treaty on European Union shall make provision for 
preserving the specific characteristics of the Union and Union law, in particular with regard to: 
(a)the specific arrangements for the Union's possible participation in the control bodies of the European 
Convention; (b)the mechanisms necessary to ensure that proceedings by non-Member States and individual 
applications are correctly addressed to Member States and/or the Union as appropriate. 
272 On a similar point about the on the success of solidarity in practice being less important than it constituting 
a shared objective between the Union, neighbours and candidates: M. Cremona, "Enlargement as Foreign 
Policy: A Research Agenda" in H.A. Ikonomou, A. Audry & R. Byberg (eds.) European Enlargement Across 
Rounds and Beyond Borders (London : Routledge, 2017), p. 49: "The point here is not so much whether these 
instruments were effective in bringing about political, economic and constitutional change in these new 
democracies - although that is certainly subject to differing views. It is, rather, the way in which the EU altered 
is relations with this group of countries so that enlargement and the transformation required by the EU as a 
condition of membership became objectives of the Union and, in some sense, a shared objective carrying an 
element of solidarity".  
273 J. Komárek, “Waiting for the Existential Revolution in Europe” (2014) 12(1) International Journal of 
Constitutional Law 190, 196. 
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transposition of the acquis and fostered political institutions at the expense of political 

culture. The consequence of these negative features of  the accession process is said to have 

produced the absence of pluralism in society which the accession process is designed to 

produce ab initio as part of a “well-ordered society”, which Avbelj identifies as required for 

there to be genuine constitutional pluralism in the Union274. Relatedly, the accession process 

is said to set out a kind of didactic relationship based on one-way traffic rather than a 

dialogue; on the premise that the Union had nothing to learn from Central and Eastern 

European states. Perhaps most significantly, Komárek actually claims that these features of 

conditionality particularly sacrifice solidarity in the foundational values of the Union in favour 

of individual liberty and democratic voice.275 But, whether or not these critiques of EU 

enlargement accurately capture post-accession realities, they do not detract from the notion 

that the customary Article 49 TEU process sets out external limits that must be satisfied 

before an amendment to the Treaties, to admit a new state, can be allowed.    

 

In conclusion, it has been argued that the Copenhagen Criteria offer not only an expression 

of the objective and value of solidarity but a normative basis of membership of the Union that 

Opinions 2/94 and 2/13  protect against any amendment that could undermine it. They 

therefore point in the direction of a particular idea of the Union's constitutional identity which 

is at issue when the admission of a new state is in contemplation. Pursuant to this view, Article 

49 TEU is the correct procedure for the accommodation of a successor state because only it 

assures that normative basis of compliance with Article 2 TEU and the formalised criteria for 

membership. As a result, on that view, only accession by Article 49 TEU respects the external 

limits of the Union.  

 

D. Second Axis: State and Constitutional Elements 
 

In summary, so far two alternative normative bases for membership have been identified as 

constituting possible external limits of the constitutional identity of the Union, in sense of 

Opinion 2/94 and Région wallonne: (i) a meta-constitutional idea of values; or (ii) the process-

                                                      
274 M. Avbelj, “Pluralism and Systemic Defiance in the EU” in A. Jakab & D. Kochenov (eds) The Enforcement of 
EU Law and Values: Ensuring Member States’ Compliance (Oxford: Oxford University Press, 2017), pp.56-57. 
275  J. Komárek, op.cit. n 273, 198.  
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driven formalised values of the Copenhagen Criteria. In this section, let us conclude our 

thoughts about the jurisdictional frame by considering the implications of each of the above 

positions for the respective role of the Union institutions (especially the Commission) and the 

Member States qua treaty-makers. This dilemma is well illustrated by Hillion's use of 

Dashwood’s notion of the EU as a “constitutional order of states”; Hillion develops this by 

describing enlargement as including both “state” (Member States) and “constitutional” 

(Union institutions) elements that come to the fore in function of the given accession process. 

276 But, do the meta-constitutional and formalised notions of the external limits differ on 

whether enlargement should be fundamentally a matter for the Member State or institutional 

decision-making? 

 

Firstly, as to the balance between those "state" and "constitutional" enlargement elements 

under the meta-constitutional normative basis, it has already been noted above that Weiler 

sees the Member States as making the ultimate determination about the fitness of a 

candidate for membership.277 This conclusion is informed in the state succession context by 

the view that the manner of the creation of the new state per se represents a rejection of the 

abstract value of being a Member State: constitutional tolerance. By the same token, albeit 

with the opposite conclusion, Kochenov and Van den Brink seem to argue that the meta-

constitutional ethos of the Union should compel the Member States to welcome a successor 

state.278 In either case, the decisive role of the Member States stands out in the accounts of 

a meta-constitutional normative basis. 

 

Secondly, let us examine the external limits in the formalised criteria of conditions of 

eligibility. Hillion concludes that the role of the Union institutions has progressively increased 

over enlargement rounds, to the detriment of the Member States, leaving the latter chiefly 

with the adoption of a given accession treaty, only at the end of the process, in conformity 

                                                      
276C. Hillion, “Enlarging the Constitutional Order of States” in A. Arnull et al (eds.) A Constitutional Order of 
States? Essays in EU Law in Honour of Alan Dashwood (Cambridge: Cambridge University Press, 2011), p. 498. 
“[…] the enlargement procedure includes both strong ‘constitutional’ and ‘state’ components whose relative 
significance varies depending on the context […].” 
277 J.H.H. Weiler, op. cit. n 104, p. 4.  
278 D. Kochenov & M. Van den Brink, op.cit. n 101. 
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with the second paragraph of Article 49 TEU.279  In that connection, it has often been 

remarked that the Treaty text of Article 49 TEU is an “imperfect guide to enlargement”280 and 

no more than a starting point281 which downplays especially the increasingly pivotal role of 

the Commission, which, in the text, needs only to be consulted on accession. The growing role 

of the Commission aligns with what I have identified as a formalised idea of the normative 

basis of membership. If the admission of a new Member State only respects the external limits 

of the Union's constitutional identity if compliance with formalised criteria is assured, the 

need to verify the fulfilment of such criteria necessarily recognises the predominant role of 

the Commission in accession, especially in closing chapters, issuing progress reports and 

deciding on the status of candidates.282 That decision-making role for the Commission 

therefore needs to be added to the notion that compliance with the Copenhagen Criteria is a 

fundamental premise of membership. Therefore, it follows that a formalised notion of the 

external limits of membership imagines that the Member States redirect the question of who 

decides on accession both through formalised process-driven criteria and through prior 

decision-making by the Commission.  

 

In conclusion then, this discussion of the two normative bases of membership has identified 

that whereas a meta-constitutional idea foresees a decisive role for the Member States, 

guided by abstract ideas of European constitutional tolerance and ethos, the formalised 

notion provides for the decision-making  of the Commission to drive the accession process to 

its conclusion.  

 

E. Conclusion: The Successor State Between Otherness and Kinship  
 
The above argument has set out a jurisdictional frame surrounding the admission of a new 

state following an act of devolution. It rejected a legal basis analysis that presents Article 49 

TEU as lex specialis on the basis of the Titanium Dioxide jurisprudence. As an alternative it 

                                                      
279 C. Hillion, “Accession and Withdrawal in the Law of the European Union” in A. Arnull et al (eds.) Oxford 
Handbook of European Union Law (Oxford: Oxford University Press), p. 132.  
280 G. Avery & F. Cameron, The Enlargement of the European Union (Sheffield: Sheffield Academic Press, 1998), 
p. 23. 
281 D. Booss & J. Forman, “Enlargement: Legal and Procedural Aspects” (1995) 32 Common Market Law Review 
95, 100. D. Kochenov, op.cit. n 241, pp. 62-63. 
282 Ibid. 
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proposed what it has called a normative basis analysis. This normative basis view was founded 

on the idea that Article 48 and 49 TEU are distinguished as procedures that deal with changes 

of constitutional significance. In particular, the argument in this section sought to make a link 

between the reasoning in Opinion 2/94 and Région wallonne. It was however noted that 

discerning what constitutional significance actually means is fiendishly difficult since it 

involves reconciling parts of the Treaty with the whole, and therefore takes us into something 

of a legal and intellectual cul-de-sac. Among advocates of both Article 48 and 49 TEU there 

seems in any case to be agreement the fact about that the admission of a new state is 

constitutionally significant such that it requires an amendment to the Treaties. This still left 

us with discerning in what way it is a constitutionally significant change; answering that 

question allows to determine which procedure is most appropriate. As a way out of the cul-

de-sac, two possible views were proposed of what constitutional significance could mean in 

the context of state succession: (i) a meta-constitutional idea that guides the Member States; 

or (ii) the formalised standards of Article 49 TEU understood as a fundamental premise of 

membership.   

 

Those two ideas of constitutional significance were described as two different normative 

bases of membership. The meta-constitutional view seems to argue that the Member States 

as "Masters of the Treaties" are the final arbiters of the edge of the Union's constitutional 

identity - in Schütze's terms, its external limits. If anything, the Member States should only be 

bound by an implicit pledge to the values of European integration of the kind set out in the 

foundational frame as a pre-commitment of membership of the Union. This points us to 

Article 48 TEU or a very attenuated Article 49 TEU process. Conversely, the formalised 

process-driven normative basis is derived, not from the decisions of the Member States, but 

from a systematic reading of the Treaties which presents membership as predicated on 

adherence to Article 2 TEU. On this view, Article 49 TEU is the only way to admit a new 

Member State because only it ensures compliance with Article 2 TEU in the way that has 

acquired systematic importance as an assumption of mutual trust, especially in Opinion 2/13. 

 

It can be added, in concluding, that, in practical terms, the two normative bases also set out 

two strategies for the successor state: an appeal to the meta-constitutional ethos that might 

sway the Member States, or an appeal to the Treaty, based on successor's adherence to 
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solidarity through prior enactment of the acquis. Neither strategy guarantees success or the 

"seamlessness" of transition. The meta-constitutional normative basis places the fate of the 

successor in the hands of abstract notions of values. While Van Den Brink and Kochenov's 

ethos compels a favourable outcome that recognises the kinship of the new state, Weiler's 

notion of constitutional tolerance casts it adrift as a stranger to the discipline of accepting the 

decision-making of fellow citizens. On the other hand, the formalised standards of Article 49 

TEU, in one way, seem to depart from a harsh, almost disciplinarian, starting point and a 

presumption of otherness. But this otherness is tempered by a welcome together with a 

legally certain path to membership that recognises fitness for accession based on criteria 

already largely transposed in the successor legal order. The convergence of the new state's 

law with the acquis becomes a badge of kinship requiring solidarity if maybe not membership. 

 

What those alternative possible strategies serve to demonstrate is that the admission of a 

successor state has to be justified in terms of which procedure best respects the external 

limits of the Union's constitutional identity. In this regard, the above arguments are akin to 

the jurisdictional frame we have seen in other chapters because here too the question of who 

decides is redirected into consideration of the principles that make the co-existence of 

Member State and Union legal orders possible. Here that concerned by what standards a 

successor state should be deemed a suitable candidate for membership and who, ultimately, 

decides on those standards: is it the Member States or a systematic reading of the role of 

membership in the Treaties by the Court? 
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Figure 7: Internal Limits versus External Limits 

 

Figure 8: Article 48 and 49 TEU as External Limits 
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IV. The Structural Frame: Reserve Power, “Naked” Objectives or Vangendeology?  
 
The structural frame linked with the problem of state succession expresses itself through 

questions about the scope of sincere cooperation and when it is triggered. Whereas the above 

sections have explored the link between state succession and the foundational frame, the 

“what” question, and the jurisdictional frame, the “who” question, this section examines an 

interactive frame, which is described as the “how” question since it considers the method of 

dividing power between the Union and the Member State through sincere cooperation.  

 

The duty of sincere cooperation here has been referred to either to plead for (i) an obligation 

on the Member States to negotiate with the new state in good faith283; or (ii) a duty actually 

to effect amendments to the Treaties accommodating a new state.284 These two potential 

duties reflect what Advocate General Maduro in PFOS called the procedural and substantive 

aspects of sincere cooperation285; otherwise described as a duty of best efforts and obligation 

of result.286 Furthermore, in the Treaty, such sincere cooperation has three chief aspects: 

sincere cooperation between the Union and the Member States (called “vertical loyalty”287 

or “reverse vertical loyalty”288, the latter binding on the Union vis à vis the Member States); 

sincere cooperation between the Member States inter se289 (dubbed “horizontal loyalty”290); 

and sincere cooperation between the institutions of the Union291 (“institutional loyalty”292). 

In the following section, we will examine how three separate interpretations of the duty of 

                                                      
283 D. Kenealy & S. MacLennan, “Sincere Cooperation, Respect for Democracy and EU Citizenship: Sufficient to 
Guarantee Scotland's Future in the European Union?” (2014) 20(5) European Law Journal 591-612, 599. 
284 D. Edward, op.cit. n 81. 
285 Opinion Advocate General Poiares Maduro in Case C-246/07, Commission v. Sweden (‘PFOS’), 
ECLI:EU:C:2009:589, paragraphs 32 and 33. 
286 M. Cremona, “Case C-246/07, Commission v. Sweden (PFOS), Judgment of the Court of Justice (Grand 
Chamber)” (2011) 48 Common Market Law Review 1639, 1654. 
287 M. Klamert, The Principle of Loyalty in EU Law (Oxford: Oxford University Press, 2014), p. 24. 
288 Ibid, pp. 25-26. 
289 Article 4(3) TEU reads: “Pursuant to the principle of sincere cooperation, the Union and the Member States 
shall, in full mutual respect, assist each other in carrying out tasks which flow from the Treaties. 
The Member States shall take any appropriate measure, general or particular, to ensure fulfilment of the 
obligations arising out of the Treaties or resulting from the acts of the institutions of the Union. 
The Member States shall facilitate the achievement of the Union's tasks and refrain from any measure which 
could jeopardise the attainment of the Union's objectives”. 
290 M. Klamert, op.cit,n. 247, pp. 22-23. 
291 Article 13(2) TEU reads: “Each institution shall act within the limits of the powers conferred on it in the 
Treaties, and in conformity with procedures, conditions and objectives set out in them. The institutions shall 
practice sincere cooperation”. 
292 M. Klamert, op.cit. n 287. 
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sincere cooperation connected with state succession reflect three distinct structural frames. 

These are principally proposed as kinds of vertical loyalty: Member State duties to protect 

Union objectives or interests. We begin by isolating a dual federalist view of sincere 

cooperation, we proceed then to explore a cooperative federalist vision based on an 

expansive interpretation of objectives before looking at a “fact of membership” approach 

speculatively advocated by Douglas-Scott.  

 

A.  Dual Federalist Sincere Cooperation as Pacta Sunt Servanda 
 

A dual federalist kind of structural frame here is the theory that the duty of sincere 

cooperation does not apply outside fields of conferred competence, and amounts principally 

to the expression of the principle of pacta sunt servanda in Union law293: simply the general 

duty on Member States to comply with Union law within a scope defined by conferral. 

Conferral here has a double meaning as a limit on the competences conferred on the Union 

and also requiring competences and objectives always to be connected and to run in 

parallel294: the idea of an objective without a corresponding conferred competence, and 

therefore without the possibility of substantive Union action, is therefore anathema to this 

dual-type theory. Straight away we see a strict textual interpretation of the principle of 

conferral, a hallmark of dual federalism. 

 

As such, it is clear that the extent of Member State territory is not a field of competence that 

has been conferred on the Union pursuant to Article 5(2) TEU. Indeed, Article 52 TEU defines 

the territorial scope of application of the Treaties by reference to the Member States by 

name, since the Member State in turn define their jurisdiction partly in territorial terms295 , 

and Article 77(4) TFEU affirms the “competence of the Member States concerning the 

geographical demarcation of their borders, in accordance with international law”. At as Ziller 

                                                      
293 E. Neframi, “‘Within the scope of European Union Law’ Beyond the Principle of Conferral?” in J. Ellsworth & 
J. van der Walt (eds) Constitutional Sovereignty and Social Solidarity in Europe (Baden-Baden: Nomos 
Publishing, 2015), p. 70.  
294 E. Neframi, “Le Rapport entre Objectifs et Compétences : De La Structuration et de l’Idetité de l’Union 
Européenne” in E. Neframi (ed.) Objectifs et Compétences dans l’Union Européenne (Brussels : Bruylant, 2013), 
p. 5. 
295 J. Ziller, “The European Union and The Territorial Scope of European Territories” (2007) 38(1) Victoria 
University of Wellington Law Review 51. 
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sees it,  the Zwei-plus-Vier-Vertrag, reunifying Germany, seems to confirm, the extent of 

Member State territory is a matter that falls within the field of competence of each distinct 

Member State as a reserve power.296 The closest corollary of the reunification of Germany, 

and for that matter Greenland’s change of status, so the argument goes, is the creation of a 

new state or states from the territory of a Member State, by act of devolution. It is therefore 

a question that is for the Member State alone. That is, the theory goes, since the 

“geographical demarcation” is in a field of competence that has not been conferred on the 

Union, and, relatedly, no Union objectives correspond with the sector, the duty of sincere 

cooperation cannot therefore apply to such an act of the Member States. 

 

B. Cooperative Federalism and "Naked Objectives" 
 

Against the former dual federalist approach is a cooperative federal notion that Union 

objectives need not line up with conferred Union competence but engage a duty of sincere 

cooperation on the part of the Member States in a field of their competence. Indeed, the 

denial of sincere cooperation in fields of retained power nonetheless sits awkwardly with the 

CJEU jurisprudence on the matter. As Neframi emphasises, sincere cooperation may apply in 

fields of Member State retained competence to protect Union interests. Examples from the 

mixed agreement, Commission v. Luxembourg297 and Commission v. Germany298. The Union 

interest here acts, as Cremona puts it, “as a restraint on but not a denial of Member State 

competence”299 that is at most the “right to exercise their […] competence but this does not 

deny this competence per se”300. We can therefore think of sincere cooperation applying to 

case of reserve competence without trespassing on the principle of conferral itself.  

 

What takes sincere cooperation a step further is the notion that the duty can be engaged on 

the basis of an objective alone, without any other Union action to crystalise the Union interest 

into more concrete obligation. The text of Treaty gives prima facie reason to hope that a mere 

                                                      
296 Ibid. 
297 Case C-266/03, Commission v. Luxembourg, ECLI:EU:C:2005:341.  
298 Case C-433/03, Commission v. Germany, ECLI:EU:C:2005:462. 
299 M. Cremona, “Defending the Community Interest: The Duties of Cooperation and Compliance” in M. 
Cremona & B. De Witte (eds.) EU Foreign Relations Law: Constitutional Fundamentals (Oxford: Hart Publishing, 
2008), p. 130. 
300 M. Klamert, op.cit. n. 287, p. 122. 
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"naked objective"301 of this kind would suffice to engage the Member States. According to 

Article 4(3) TEU, the EU and Member States “shall facilitate the achievement of the Union's 

tasks and refrain from any measure which could jeopardise the attainment of the Union's 

objectives”. Indeed, in the context of the state succession debate, there has been wide-

spread reliance on this kind of "naked objective" kind of reasoning, to establish a duty on the 

Member States and Union to facilitate the transition of a successor state to membership. As 

Douglas-Scott puts it: “Article 4 makes clear that if such negative externalities, as would be 

created by Scottish expulsion, threaten to compromise the attainment of the EU's goals, then 

steps must be taken to avoid them”. 302 She identifies the creation of an internal market as 

the objective, in Article 3(3) TEU303 or Article 26 TFEU304, most likely to be compromised by 

declining to admit a successor state without a temporal gap. As she puts it:  “It is clear that 

one of the most significant tasks that flows from the EU Treaties is the promotion of the EU’s 

Single Market, so much so that the very term, ‘Common Market’ formerly acted as a metonym 

for the EEC itself […] A salient objection to the Barroso and UK Government position is that it 

would foster immediate discontinuity within the Single Market”.305 The duty of cooperation 

is based therefore on “the dislocation that would be caused to the single market” 306 by 

compromising the attainment of the Union objectives in Article 3(3) TEU and Article 26 TFEU 

by shrinking its territorial scope. Everywhere where this reference to sincere cooperation has 

been made, notably also by, Edward307, Kenealy and MacLennan308, it is not envisaged that 

the objective of the single market would have been concretised in any Union act or action in 

respect of the successor state. The objective alone would serve as a trigger for sincere 

cooperation by the Member States in respect of the Union, i.e. classic "vertical loyalty" in 

Klamert's terms enumerated above.  

 

                                                      
301 Ibid. 
302 Ibid. 
303 Article 3(3) TEU: “The Union shall establish an internal market”.  
304 Article 26(1) TFEU: “The Union shall adopt measures with the aim of establishing or ensuring the 
functioning of the internal market, in accordance with the relevant provisions of the Treaties”. 
305 S. Douglas-Scott, “Scotland, Secession, and the European Union” in A. McHarg, T. Mullen, A. Page, & N. 
Walker (eds.), op.cit. n 3, p.180.  
306 Ibid. 
307 D. Edward, op.cit. n 81.  
308 Kenealy & MacLennan, op.cit. n 283. 
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Against the wording of the Treaty, the Court has always been careful to require more than 

simply an objective to trigger a duty of sincere cooperation. The ERTA309 case is a high-water 

mark of this kind of objective-based reasoning. In that case, the objective of establishing a 

transport policy in Article 3(e) EEC310 was read alongside Article 5 EEC311 to reach the following 

important conclusion for our purposes that “to the extent to which Community rules are 

promulgated for the attainment of the objectives of the Treaty, the Member States cannot, 

outside the framework of the Community institutions, assume obligations which might affect 

those rules or alter their scope”312. As Klamert points out the key in ERTA313 here was that 

“Community rules” had indeed been “promulgated” in the form of Regulation No. 543/69314 

for the attainment of the transport objective in Article 3(e) EEC, so there was no real question 

of a “naked” Treaty objective forming the sole point of reference for Article 4(3) TEU.315 The 

mere objective of establishing a single market therefore would not suffice to create a duty on 

Member States to abstain from action that would lead to the “dislocation” of the market in 

terms of shrinking its territorial extent.  

 

Against that background, the apparent recourse to a "naked objective" by Douglas-Scott, 

Edward, Kenealy and MacLennan, looks inconsistent with the need for some form of  

concretisation of the objective into sincere cooperation by Union action, or at least 

prospective Union action316. But what is more interesting about this "naked objective" trend 

in the state succession literature is that it sets up a Union objective as a sort of stand-in or 

even avatar for the successor state. None of the variants of sincere cooperation (horizontal, 

vertical, reserve vertical and institutional loyalty, taxonomised above) enjoins the Union or 
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the Member State to protect the interests of a sub-state unit or third state (depending on 

which characterisation one thinks is more appropriate). To invoke sincere cooperation 

successfully, the state succession scenario has to be cast terms of the strictures of those 

existing variants: as a situation of vertical loyalty where act of devolution by the predecessor 

Member State (i.e. the United Kingdom) or the prospective failure of the ensemble of the 

Member States as Treaty-makers to refrain jeopardising the internal market objective 

engages sincere cooperation. Specifically, the "naked objective" here fills the would-be "gap" 

in sincere cooperation by presupposing that internal market objective entails a territorial 

scope that cannot be reduced in size, or more straight-forwardly that it must continue to 

cover the territory of the successor state. In this way, an ossified territorial scope of the 

internal market, without need for Union action addressing this, becomes the best 

approximate for the successor state's "membership"317, which, it is claimed, must be 

protected whether by vertical or horizontal loyalty. 

 

Be that as it may, from the perspective of the attempt to make the successor state's claims 

cognisable in Union law, the recourse to "naked objectives" does not respect the limits that 

the CJEU has set on the applicability of sincere cooperation nor a functional justification for 

that division of power between the Union and the Member States. 

 

C. A Speculative "Fact of Membership" Approach 
 
Looking more broadly, the invocation of sincere cooperation in the state succession situation 

is easier to make sense of, if it is understood as an explicit attempt to think beyond the existing 

limitations on the duty in Article 4(3) TEU.  This is what a "fact of membership" approach aims 

to achieve here. As such, it imagines third a theory of the sincere cooperation  expressly 

premised on a “distinctive form of legal discourse that departs from the traditional law of 

                                                      
317 Without engaging with straw-men, this explanation of the attractiveness of "naked objective" 
argumentation is not to argue that the sub-state has ever literally been a Member State. It hardly seems 
necessary to state the putative successor state at the forefront here (Scotland) is not and has never been a 
Member State of the European Union.  
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integration”318. In particularly, Douglas-Scott319 proposes this as a third, speculative structural 

frame that draws on the same sources and theories laid out in the explanation of a “fact of 

membership” approach in Chapter 2. How this “distinctive form of legal discourse” would be 

operationalised here is a question that is never really answered nor is there an attempt to 

really reconcile the proposal with established features of sincere cooperation. Nonetheless, 

there are certain common features of the approach that can be discerned from the sources it 

draws upon, especially its chief reference to an editorial of the Common Market Law Review: 

in essence it sees principles, values, objectives and national identity as sufficient to trigger a 

duty of sincere cooperation.320 This search for a new kind of structural frame is also brought 

out Armstrong’s analysis of Edward’s position on state succession as entailing that if there is 

a “normative fit with Article 2 TEU” then Article 4(3) TEU is triggered.321 If a sincere 

cooperation is to be constructed around values, rather than on the basis of the principle of 

conferral or functional triggers, it is argued here that this entails an entirely new project of 

dividing power between the Union and the Member States, which particularly converges with 

Azoulai’s project and Beaud’s discussion of Australian federalism.322 

 

Understanding a would-be duty of sincere cooperation to negotiate with a successor state as 

in fact positing a new "fact of membership" approach to Union law across-the-board, in 

particular offers a better explanation of the basis of that claim of a duty of loyalty than 

Armstrong's description of the argument as a kind of  “Vangendeology”323.  That is to say, that 

the structural frame set out by Douglas-Scott (and Edward), is not primarily designed to 

establish a  “rivalry between international law and EU law”, in defiance of Crawford and 

                                                      
318 Editorial comments: ‘Union Membership in times of crisis’, 51 Common Market Law Review (2014) 
1–12, at 12. 
319 S. Douglas-Scott, “How easily could an independent Scotland join the EU?”, How Easily Could an 
Independent Scotland Join the EU? Oxford Legal Studies Research Paper No. 46/2014, July 2014, p.24; S. 
Douglas-Scott, op.cit.n.305, p.188. 
320 Editorial Comments, op cit. n 319, 12: “EU law is not addressed to Member States [alone] … but also their 
peoples and communities are involved in the European project. This resonates in a textual change introduced 
by the Lisbon Treaty: Article 1(3) TEU, focusing on the organization of Member States’ relations, is substituted 
by Article 2 TEU that puts forward a model of ‘society of societies’ heavily interconnected and relying on 
values”. 
321 K. Armstrong, op.cit. n 1. 
322 See Chapter 2, IV, 3, infra. 
323 K. Armstrong, op.cit.n. 1, p.119. 
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Boyle's recognition of the possibility of distinctive EU law possibilities in Paragraph 123.324 

Instead, it seeks to argue for a new method of dividing power between the Union and the 

Member States. To put this another way, if one understands this approach to sincere 

cooperation as a speculative new structural frame rather than merely trying to issue a licence 

for Union law to depart from public international law, the role of Van Gend en Loos judgment 

becomes more coherent. Douglas-Scott's speculation about a "fact of membership" approach 

makes clear that the Van Gend en Loos plays the role of contextualizing the principle of 

conferral325 rather than merely affirming the autonomy of the Union legal order from the 

international.  Understood this way there is a “Vangendeology” in the sense of a generic 

appeal to the classic source of the legal order in order to found an entirely new approach. In 

that sense, Van Gend en Loos is not out of place as part of the sort of   “autopoiesis” that is at 

the heart of Court’s reasoning when establishing new doctrines by reference to loyalty.326  

 

The "fact of membership" approach not only helps us to make sense of the invocation of Van 

Gend en Loos but also discrete references to Rottmann and Re Quebec Secession. Let us look 

at the place of Rottmann in the argument before turning to the Re Quebec Secession. Firstly, 

what arguments are made on the basis of Rottmann in the state succession context? Aidan 

O'Neill has been the chief advocate of the view that the reviewability of the withdrawal of 

nationality following state succession, pursuant to Rottmann, together with the "high 

theology of the primacy of EU law"327 produce the right of a successor state to be treated as 

a Member State in the same way as the predecessor state.328 He sets out his argument in 

broad terms and simply affirms the importance of Union citizenship as a principle for the 

                                                      
324 On the other hand, see above where, in common with Armstrong, ibid, it is argued that Edward takes a too 
narrow approach to the law of state succession, making a Union law rivalry possible.  
325This is what Azoulai contemplates in L. Azoulai “Introduction: The Question of Competence” in L. Azoulai 
(ed.) The Question of Competence (Oxford University Press, 2014), p.5. Azoulai interpretation of Case C-26/62, 
NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue 
Administration, ECLI:EU:C:1963:1 is especially relevant here. He interprets the Court’s ruling that “This view is 
confirmed by the preamble to the Treaty which refers not only to governments but to peoples. It is also 
confirmed more specifically by the establishment of institutions endowed with sovereign rights, the exercise of 
which affects Member States and also their citizens” as entailing “decision making capabilities and not so 
much as an allocation of specific subject matters”. In this way the conferral of competences is not so much to 
characterised by what transferred to the Union but the values and normative convergence on which it is 
based.  
326 M. Klamert, op.cit.n. 287. 
327 Scottish Affairs Committee, Written evidence submitted by Aidan O’Neill QC, February 2012, paragraph 6.2. 
328 Ibid, paragraph 6.5. 
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Union legal order, rather than applying the Rottmann test in all its detail to the hypothetical 

case of nationals of a successor state. 

 

As such, has been countered that O'Neill's plea for continued membership based on the 

Rottmann judgment is unpersuasive in cases of state succession.329 This conclusion is made 

precisely on the basis of the application of the proportionality test in that judgment. Apart 

from the misapprehending of the Rottmann argument, which Douglas-Scott contextualises 

within a new form of European legal argument, Kenealy and MacLennan's analysis also 

underestimates the diversity of successor state nationals in the Scottish case.  In particular it 

tends to treat the notion of “Scots” as a monolithic block.  This seems to be related to the 

separate and more sweeping claim that: “[i]t would naturally be a matter for the UK 

Government to determine its policy on retention and acquisition of UK nationality post-

independence”330. But, in the language of Talleyrand, citizens in the circumstances of state 

succession are not “estate-owned cattle”331, or, less evocatively, such questions are not 

purely in the gift of the state since public international law has something to say about the 

attribution of nationality in the event of state succession.332 The influence of international 

law and the factual diversity of the cases means that the proportionality test would apply in 

different ways in different cases. As such, it can be argued that the proportionality test in 

Rottmann would not be satisfied in a couple of cases of the withdrawal of the nationality of 

the predecessor state:  Scottish citizens with appropriate legal connection to the rest of the 

United Kingdom, e.g. by birth in the territory or descent, and Scottish citizens who had 

exercised free movement rights as British citizens, even without an appropriate legal 

connection to the rest of the United Kingdom, would have retained British and Union 

citizenship.333 Whether one finds this argument that there would be some successor state 

                                                      
329 D. Kenealy & S. MacLennan, op.cit.n. 283. 
330 K. Armstrong, op.cit.n.1, p.130.  
331 Quote from 1815 Congress of Vienna in R. Donner, The Regulation of Nationality in International Law 
(Irvington-on-Hudson: Transnational, 1994), p.255.  
332 J.L. Blackman, “State Successions and Statelessness: The Emerging Right to An Effective Nationality under 
International Law” (1997-1998) 19 Michigan Journal of International Law 1141. 
333 The point is incidential. Without developing this too much, to deprive Union citizens of that citizenship 
because they have exercised Union citizenship, and therefore do not have their habitual residence in the 
United Kingdom would seem to sit awkwardly with the D’Hoop and Nerkowska cases. Case C-224/98, Marie-
Nathalie D'Hoop v. Office national de l'emploi, ECLI:EU:C:2002:432; Case C-499/06, Halina Nerkowska v. Zakład 
Ubezpieczeń Społecznych Oddział w Koszalinie, ECLI:EU:C:2008:300. 
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(Scottish) nationals who would enjoy the right to retain predecessor state (British) and Union 

citizenship is incidental to the larger question: should Union citizenship create a right to 

membership?  

 

To answer that question, it is also important to acknowledge that refutations of the Rottmann 

argument jump between two points in time: (i) a date before the succession of states; (ii) a 

later point after that date when the membership status of the successor state has already 

been determined. As a consequence, Kenealy and MacLennan reconstruct an approach to the 

membership question at point (i) based on the application of the Rottmann principle at point 

(ii). That is, the effect of the Rottmann principle on the status of a successor state is premised 

on situation in which it has already been determined that the successor state is a third state. 

In this sense, the argument is somewhat exposed to the fallacy of petitio principii (or begging 

the question), which a describes an argument that affirms one of its premises as its 

conclusion.334 In this case, the lawful withdrawal of Union citizenship, on the hypothesis of 

non-succession, is affirmed as counter to the claim that Union citizenship engenders 

membership.  

 

To argue about whether there would be Union citizens resident in a successor state (i.e. in 

Scotland) or holding the nationality of a successor state seems to miss the point. The point 

here is not really about whether the proportionality test within the precise strictures of  

Rottmann are satisfied but about citizenship qua principle, value or objective, which enters 

within the scope of Union law and whether it is sufficient to trigger a duty of sincere 

cooperation under a "fact of membership" approach. 

 

Secondly, what arguments are made on the basis of Re Quebec Secession in the state 

succession context? As such, distinguishing the holding in the Re Quebec Secession335 case 

from the Scottish case on factual grounds336, ignores the methodological insight that the case 

                                                      
334 J. Whyte, Bad Thoughts: A Guide to Clear Thinking (London: Corvo Publishing, 2003), pp. 105-107. 
335 Re Quebec Secession, paragraph 49. 
336 C. Closa, op.cit. n 23 258: "Leaving aside the critiques advanced above regarding the treatment of 
externalities, it might be noted that this analogy adds a new angle. It conflates the single demos of the 
Canadian example (i.e. the Canadian people) with the plurality of demoi in the European Union, and assumes 
that the obligations faced by both are equal in nature". 
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presents from Douglas-Scott's point of view.337 Indeed, it is premised on the initial 

identification of four principles: “federalism, democracy, constitutionalism and the rule of 

law, and respect for minority rights” which “function in symbiosis” and it is not permissible 

that “any one principle trump or exclude the operation of any other”.338 Re Quebec Secession 

sets out a kind of template for how sincere cooperation would work in the "fact of 

membership" approach rather than working as a precedent for a particular outcome for a 

would-be successor state. That is a way in which the values and principles in the Treaties, 

especially Article 2 TEU, could help to determine the question. Here again, becoming a third 

state is presented as a consequence of independence339 and as a limiting feature of 

democracy. This too risks reaffirming a premise as a conclusion (petitio principii) because the 

very purpose of the appeal to the principle of democracy is to identify what the consequences 

are. This does not mean to say that the principle of democracy cannot be refuted or 

outbalanced but it cannot be limited by the need to accept a consequence that has not be 

proven to obtain. 

 

The discussion of Re Quebec Secession like that of Rottmann should therefore be read as 

place-holders that speculate about the kind of new principles that could guide how powers 

are divided between the Union and the Member States in a "fact of membership" approach 

i.e. as a structural frame.  This necessarily involves imagining a tentative theoretical model in 

terms of general principles, not strict adherence to settled case-law. The speculative nature 

of this "fact of membership" approach means it can be easily mistaken for an exhortation to 

political actors, through the proxy of legal argument, rather than any kind of legal theory 

about the scope of sincere cooperation. Indeed, Armstrong has contended that Edward’s 

analysis of sincere cooperation, while using the language of legal obligation and duty to 

negotiate, asserts the primacy of the political decision.340 Armstrong reads Edward’s 

presentation of the issue as conceding the difficulties as to legal basis and timescale that the 

law imposes on state succession but he nonetheless “seem[s] to suggest that whatever may 

                                                      
337 S. Douglas-Scott, op.cit. n 305, p. 185.  
338 Re Quebec Secession, paragraph 49.  
339 K. Armstrong, op.cit. n 1, pp.129-130; C. Closa, op.cit. n 23, 255. 
340 K. Armstrong, op.cit. n 1. 
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be the legal difficulties, a political solution may be found.”341 Pursuant to this reading, Edward 

would not be understood to be making an argument about the constitutional structure of the 

Union, like a frame in the terms of this thesis, but a claim about the ultimate recourse to 

politics when the law leads to arbitrary or inflexible solutions. Such a view seems to depict 

the Member States as the “Masters of the Treaties” bound only by a purely moral duty to 

accommodate a nascent state formed from the territory Member State, albeit that this duty 

is dressed up as a legal one. In this connection, Kenneth Armstrong offers a nuanced 

discussion of the relationship between law and politics that is apparent when questions such 

as withdrawal from the Union, under Article 50 TEU, and state succession are confronted.342 

He concludes that certainty and legal order are elusive in such periods of political disruption, 

but the language of legal claims in which a number of plausible legal arguments are framed 

demonstrates the capacity of law to “manage political disorder” without definitively 

“rejurisdictionalising” by placing the relationships present in such disorder in a hard legal 

framework. If Armstrong's insight is correct, the sort of "fact of membership" structural 

frame, at which Douglas-Scott hints, needs to be read, not as positing a new legal division of 

power between the Union and the Member States, but as a sort of discussion of the totemic 

principles that underpin membership of the Union that need not be converted into legal 

norms. This however at least goes against Douglas-Scott's own framing of her approach, 

which roots itself in the broader project of Azoulai and others to elaborate a speculative new 

idea of the division of competences based on the normative convergence of membership. 

Rather than understanding invocations of sincere cooperation, based on values, as mere 

exhortations to politics informed by those principles, as Armstrong does, we should see those 

appeals to loyalty as speculation about a new way of casting Union law as a structural frame.  

 

In summary, it is only, as Douglas-Scott suggests, by imagining a whole new form of 

argumentation about the division of power between the Union and the Member States, that 

one can make sense of the case for a Union law duty to negotiate with a successor state.  

 

                                                      
341 K. Armstrong, “An Independent Scotland in the European Union” (2014) 3 Cambridge Journal of 
International and Comparative Law 181, 185. 
342 K. Armstrong, "After "Ever Closer Union": Negotiating Withdrawal, Secession, and Accession" (2014) 37 
Fordham International Law Journal 119. 
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D. Conclusion: Sincere Cooperation as a Totem 
 

It was argued in this section that the structural frame deployed to demarcate and justify the 

right role for Union law in the event of state succession revolves around the reach of the duty 

of sincere cooperation. It was argued that the dual federalist, cooperative federalist and "fact 

of membership" versions of this frame all, for different reasons, fail to demonstrate a 

coherent view of sincere cooperation. The explanation for this is that the dual federalist 

approach takes a too strident view of the principle of conferral; the claim that sincere 

cooperation does not apply to the exercise of reserved powers, like an act of devolution 

would be, sits awkwardly with the jurisprudence of the CJEU. Similarly, a putative cooperative 

federalist approach relies too much on "naked objectives" without the functional trigger of 

Union action to "concretise" the "single market" or other objectives in a way that it would 

create a binding legal duty to facilitate membership. Douglas-Scott has been most explicit in 

advocating that the Union's best approach to the problem of state succession is premised on 

an entirely novel structural frame: a "fact of membership" approach. This move towards 

novelty helps us to understand that much of the register of the argument based on principles 

is largely speculative. It is only in this light that the appeal to "naked objectives", Union 

citizenship and values makes sense as triggers for sincere cooperation. The conclusion to be 

drawn from this is that sincere cooperation as a structural frame provides a totem for 

discussing the legal and political implications of state succession outside the strict 

requirements of the scope or requirements of loyalty, as currently understood. In this regard, 

since Douglas-Scott's proposed shift in structural frame sets out a general approach to the 

division of powers, it should however be seen as an example of the legal (and not political) 

imagination, even if it goes beyond doctrinal accounts of where the law currently stands. 
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Figure 9: The Structural Frame and State Succession 

 

V. Conclusions 
 
This chapter has explored the frames that surround the question of state succession in the 

European Union. This focus on frames, akin to that in the other chapters, set aside any 

headline verdict on the immediate destiny of a successor state. Instead, the chapter 

suggested that accounts of how to manage the overlap of Union and Member State 

jurisdictions, i.e. those frames, offer better ways of understanding what the European project 

and its legal imagination has to say about this new form of "secessionism". I began by arguing 

that the gambit of moving towards sovereignty frames is especially necessary in this case 

because the chief institutional accounts of what the Union should do about a new state are 

so parsimonious343 and fail to give reasons for their respective positions rooted in the 

purposes of European integration, to which public international law directs us. That is, in their 

own ways, the analyses of the Scottish Government, the UK Government and the European 

Commission refuse to make the argument for the treatment of a new state on the grounds of 

an account of Union law or what it is to be a Member State. This is in particular because each 

of those analyses refuses in various ways to take up the renvoi towards Union law and practice 

which Bühler persuasively argues is the chief rule on state succession to membership of 

international organisations, even in international law.  

 

                                                      
343 K. Armstrong, op.cit. n 97, 337. 
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Having established that the positions of the main institutional actors avoid the deeper 

questions raised by state succession, Sections II to IV demonstrate how such engagement can 

nonetheless be achieved through three frames. The point of separating these out into three 

different frames is to make clear that their different critical readings of the overlap between 

the Member State decision to create a new state and Union law deal with different questions 

that are part of wider projects of explaining and justifying European integration.  

 

In Section II on the foundational frame, I argued first that the debate between Weiler and 

Walker about secessionism in the Union should be read as an extension of their contrasting 

accounts of constitutional pluralism. The argument about state succession therefore turns 

out to be a dispute about what Union membership commits its Member States to at meta-

constitutional level of the basis of how to deal with constitutional clashes. For Weiler, 

membership is really a commitment to a set of substantive values set out in his principle of 

constitutional tolerance. I suggest that the same approach is also what can be inferred from 

the argument of Van den Brink and Kochenov, though they identify different substantive 

values and advocate a different result. By contrast, for Walker, constitutional pluralism 

underpinning Union membership just entails commitment to communicative rationality 

between the different "epistemic communities" of each of the Member States and the Union. 

For that reason, I argue that aspect of the state succession debate is a clash between 

substantive and epistemic pluralism. Seeing the dividing line in the state succession debate in 

those terms allows us to realise that the relevance of this boundary question is not confined 

to its esoteric parameters but engages with the widest possible questions of the foundations 

of European constitutionalism.  

 

Such abstract discussion however takes us far away from the question of which is the correct 

procedure for a successor state to join the EU: Article 48 or 49 TEU. In Section III on the 

jurisdictional frame about who determines boundaries we returned to this issue. However, I 

argued that the dilemma between Articles 48 and 49 TEU cannot be answered by referring to 

those provisions as legal bases. It is my submission that since the Member States are 

dichotomised by the principle of conferral and not bound as such by the need to find a legal 

basis when they are conferring powers on the Union, the jurisprudence of the Court with 

respect to legal basis simply does not apply to the choice between Articles 48 and 49 TEU. To 
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answer that question we need to recognise the role of both procedures, according to Région 

wallonne and Opinion 2/94, as being necessary to change what Schütze calls the external 

limits of the Union's constitutional identity. Whether Article 48 or 49 TEU is appropriate 

depends then on how those external limits are defined. I claim that two alternative definitions 

can be found in conceptions of the normative basis of Union membership either in the rules 

embodied in the Copenhagen Criteria or a meta-constitutional ethic, like those Walker and 

Weiler spell out. Those conceptions have consequences for the appropriate role for the Union 

institutions. In essence, this jurisdictional frame then moves us beyond a misplaced technical 

procedural analysis (about legal basis) to the idea that the Member States' power to admit a 

new state is redirected through accounts of membership of the Union's common legal space 

(about normative basis). This too argues that the abstruse argument about Articles 48 and 49 

TEU speaks to frames as horizontal ideas about how sovereignty does and should overlap 

through membership concepts.  

 

In Section IV, I argue that different ideas about the shape of sincere cooperation equate to 

different ideas of a structural frame about the method of dividing power between the Union 

and the Member States. The first idea of sincere cooperation that is distinguished is a dual 

federalist one that views sincere cooperation as strictly delineated by the conferral principle: 

the duty of loyalty only protects objectives that correspond with Union competences. Under 

this dual federalist account, the use of a Member State reserve power such as the creation of 

a new state by act of devolution therefore falls outwith the scope of sincere cooperation. 

What I argue is a cooperative federalist view of sincere cooperation rejects this idea of strict 

fidelity to the scope of Union competences: sincere cooperation can apply to reserve powers 

however it must be triggered by Union action that makes a Union objective concrete in the 

situation of state succession. I therefore reject the argument that the mere fact of the action 

of a Member State touching upon an objective (i.e. the single market becoming territorially 

smaller by grant of independence) is enough to engage sincere cooperation. In particular, that 

view of "naked objectives" is not consistent with jurisprudence of the Court or the imperatives 

of cooperative federalism. A third approach does however make more sense of the attempt 

to articulate a successor state's interests through the avatar of sincere cooperation: a “fact 

of membership” approach positing a new division of power between the Union and the 

Member States based on principles and values. I submit that it is only through the lens of the 
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speculative "fact of membership" approach that citizenship and the principle of democracy 

can become recognisable as triggers for the duty of sincere cooperation. All in all, I argue that 

the use of sincere cooperation in the state succession literature demonstrates engagement 

the application of different structural frames of how to divide power between the Union and 

the Member State. The positive law debate becomes a channel for working out when 

principles alone -as "naked objectives" and values- should be given expression in the Union's 

relationship with its Member States. That question is underlined by the role of sincere 

cooperation arguments to create surrogate for the successor state's interests; they are ways 

of working out how to give the new state a kind of life after death in the Union legal order. 

 

The general claim I have made in this chapter is that to argue about state succession in the 

European Union is to argue about deep questions of the scope and purposes of European 

integration. Those arguments are set out in the frames respectively as: the choice between 

substantive and epistemic pluralism; the clash of a formalised and a meta-constitutional 

normative basis of membership; and the trilemma of a division of power based on conferral, 

functional triggers or values. It was furthermore submitted that those frames offer us a richer 

account of state succession in the European Union because, while they pose different 

questions, they all engage with the problem by proposing how legal orders overlap from 

beyond the perspective of any particular legal order. This chapter offers another example that 

helps to build the argument that sovereignty frames are needed to present a full picture of 

disputes about boundaries in the European Union. The reason for this takes us to the essence 

of late sovereignty: given the endemic overlap of legal orders, the interpretations about what 

a plausible and good version of sovereignty looks like (sovereignty frames) are not found in 

the interpretations of what sovereignty means from the viewpoint of a given legal order, be 

it a state or the Union (sovereignty claims).  
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Chapter 7: Concluding Chapter 
 

“On the surface it was a technicality (mere Union) but seen deeper, 
it was something more. How should men live? How could men live?” 

 
George Saunders, Lincoln in the Bardo 

 

I.  Structure of the Chapter 
 
As we approach the end of our analysis, it is important to recall where this project started. 

Our point of departure for the discussion of the boundaries of the Member State polity in this 

thesis was a set of real world problems organised under the umbrella of an old fixed idea of 

sovereignty, notably summed up in the concept of the state.1  I have argued that tackling 

those problems as a group requires us: (i) to explore the social reality of state boundaries as 

expressions of sovereignty (as “claims”)2; and (ii) to refocus our attention on disagreements 

at the level of normative and explanatory ideas beyond the respective viewpoints of the 

Member State or Union law (i.e. the foundational, jurisdictional and structural “frames”)3. 

While this approach, it is hoped, answers the three challenges identified in the introduction4, 

produces a methodology that takes seriously scholarship about the socio-linguistic 

construction of boundaries, and allows us to separate out the distinct arguments that 

surround each of the selected boundaries, it poses a challenge for clear exposition. As such, 

to the reader, the thesis might reasonably seem merely to be making twelve parallel 

arguments -in respect of the three frames in each of the four cases- rather than a single 

sustained contribution. Adding to the perception of fragmentation here is the need for some 

initial exposition of public international law to define the features of each of the cases in their 

respective chapters. The task of the present chapter is therefore to explain in clear terms how 

these various component elements of the thesis work together, and to synthesise its chief 

overall contributions. In this way, the chapter will demonstrate the coherence of the 

approach I have taken and what the thesis has achieved beyond the interpretation of public 

international law and twelve discrete disagreements explored over the four cases. This will  

                                                      
1 See Chapter 2, Section II. 
2 See Chapter 2, Section III. 
3 See Chapter 2, Section V.  
4 See Chapter 1, Section II. 
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underline the core submission that to disagree about the boundaries of the Member State 

polity is sometimes to disagree about pluralism and the federal structure of the Union. 

 

With this aim of clarity and cohesion, this concluding chapter will adopt the following 

structure. It will seek to clarify one element principally to do with sovereignty claims and one 

element to do with sovereignty frames. Section II clarifies the role of public international law 

as part of the sovereignty claims explained in the thesis. While the analysis here has 

concerned itself with Member State and Union law, public international law nonetheless 

looms large in the presentation of each of the cases.  Engagement with public international 

law here was inevitable and important to present in all its nuances, especially since a 

simplified understanding of public international law could have the effect of denying the 

possibility of disagreement within the terms of the foundational, jurisdictional and structural 

frames. Understanding public international law as sovereignty claims in this way helps to 

contextualise the exposition in each chapter prior to a turn toward the foundational, 

jurisdictional and structural frames.  

 

In Section III, we move to a discussion of the chief contributions to knowledge in this thesis. 

If we were to boil the thesis down to a single contribution it would be its methodology. Section 

III sets out that methodological contributions and points to two further contributions that 

flow from it: its discursive and normative contributions.  

 

Having identified the chief contributions to knowledge the thesis seeks to make, Section III.B 

makes the discursive and normative contributions more specific by identifying the key 

questions and merits of foundational, jurisdictional and structural frames across the four 

cases. Section III.C offers a summary and defence of the contributions of this thesis. 

 

Having looked at the chief contributions to knowledge in both general and specific terms, this 

chapter concludes with some final remarks. All of this is intended to stress the core finding 

that sometimes to disagree about the boundaries of the Member State polity is to debate the 

nature of plurality in the European Union which the alternative venues of the frames make 

possible. 
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Figure 10: Indicative Summary of Frames by Chapter 

 

 

 Indicative Summary of Frames by Chapter 

Chapter Foundational Frame Jurisdictional Frame Structural Frame 

3 Postcolonial 
sovereignty games as a 
foundational frame  

Debates about the 
scope of Article 203 
TFEU and Article 349 
TFEU as bounded 
competence-
competence 

Dual: Leplat (OCT); 
Legros-Lancry (OR) 
 
Cooperative: AG Cruz 
Villalón Prunus (OCT); 
Hansen- Chevassus-
Marche (OR) 
 
Fact of Membership:  
AG Tizzano Eman & 
Sevinger 
 

4 Pham as epistemic 
pluralism 

Legislative and 
judicial competence-
competence 
regarding the grant 
and withdrawal of 
nationality 

Dual: Pham; AG Bot 
Hungary v Slovakia 
 
Cooperative: 
Rottmann 
 
Fact of Membership:  
Article 4(2) TEU 
 

5 Public international 
law on “illegal 
regimes” (Namibia) 
and Protocol 10: 
substantive 
convergence and other 
bridging mechanisms 
 

Who determines 
when effective 
control is lost/re-
established under 
Articles 1(2) and 4 of 
Protocol 10 
 

 

6 Weiler (substantive 
pluralism) vs Walker 
(epistemic pluralism) 
 

The Article 48 vs 49 
TEU debate as a 
proxy for normative 
basis 

Dual: Not within 
scope of EU law 

 
Cooperative: Sincere 
Cooperation 
 
Fact of Membership: 
Douglas-Scott  
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II. Sovereignty Claims: The Role of Public International Law 

This section explains the place of some sovereignty claims that make possible the discursive 

and normative contributions discussed below. In general, public international law in the thesis 

has the role of partial building-blocks of sovereignty claims (within the institutional grid of 

international law) that help to constitute each of the cases. It follows from this that public 

international law from the point of view of this thesis does not represent a kind of sovereignty 

frame. Therefore, in other words, public international law here does not provide a meta-

language or normative framework, as a foundational, jurisdictional or structural frame, but 

merely the terms in which boundaries are talked about by states as institutional facts. On the 

other hand, the exposition of public international law in each chapter helps to clarify 

disagreements which might not otherwise seem to be manifest. Doing this evidences the very 

kind plurality which the frames propose to systematise and manage.  

 

As such, the place of public international law in the presentation of the cases can be further 

distinguished into roles, which could be called the "Three Rs". These roles are as: (i) a rival; 

(ii) a renvoi; or (ii) a right renounced or waived.  

 

Firstly, let us turn to public international law as a rival to Union or Member State law. In 

Chapter 5 on loss of effective control such a rivalry was set out in the terms of the prohibition 

on economic dealings in Paragraph 124, Namibia Advisory Opinion5 and the power to promote 

the "economic development of the Areas" in Protocol 10.  Secondly, in terms of a renvoi, in 

Chapters 4 and 6, on withdrawal of citizenship and state succession respectively, I argued that 

public international law makes a reference to national or Union law, in the form of Bühler's 

reading6 of Article 4(a) of the VCSSLT or the right of state to determine who their nationals 

are7.  Thirdly, in Chapter 3, on the overseas, I argued that the right to self-determination under 

                                                      
5 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16, paragraph 
124. 
6 K. Bühler, State Succession and Membership in International Organizations: Legal Theories Versus Political 
Pragmatism (Legal Aspects of International Organization) (Springer, 2001), p.290. 
7 See Article 1, Convention on Certain Questions Relating to the Conflict of Nationality Laws (1930); Case C-
369/90, Mario Vicente Micheletti and others v. Delegación del Gobierno en Cantabria, ECLI:EU:C:1992:295, 
paragraph 10. 
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public international law is of relevance to all OCTs and the significant part of the ORs, in so far 

as those territories have waived that right regarding independent statehood. 

 

Looking at this horizontally, these Three Rs -in the form of a rivalry, a renvoi or a right 

renounced- describe a relationship between international law and Union or national law. In 

each case, international law either bolsters or contradicts Union or Member State law. The 

inclusion of some interpretation of international law was therefore necessary because it 

helped to show a complex overlap of interpretations about a given boundary depending on 

the legal viewpoint. The public international law exposition in each chapter therefore 

performed part of the role of demonstrating that the boundaries of the state are constituted 

by particular claims with significance within the parameters of each Member State viewpoint.   

 

Indicative Summary of Key Public International Law Provisions by Chapter 

The Overseas (Chapter 3) Citizenship (Chapter 4) 

 
 
 

Chapter XI, UN Charter 

 
 

Article 1, Convention on Certain 
Questions Relating to the Conflict of 

Nationality Laws (1930)  

Loss of Effective Control (Chapter 5) State Succession (Chapter 6) 

 
 
 

Paragraph 124, Namibia Advisory 
Opinion 

 
 
 

Article 4(a), VCSSLT 

 
Figure 11: Indicative Summary of Key Public International Law Provisions by Chapter 
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III. Sovereignty Frames: Methodological, Discursive and Normative Contributions 
 to Knowledge 
 

A. Contributions to Knowledge 
 
This section explores the chief contributions to knowledge which this thesis hopes to have 

made. The first of those is methodological but from that insight two further contributions 

emerge, which can be described as discursive and normative. Altogether the methodology 

helps to stress the principal thesis I have tried to support: to disagree about the boundaries 

of the Member State polity sometimes equates to disagreeing about the different ways of 

characterising and managing plurality in the European Union.  

  

In the broadest terms, the chief contribution to knowledge set out in this thesis has been the 

remapping or recasting of debates about boundaries of the state polity in the European 

Union. The contribution of the thesis can be further broken down in three distinct 

contributions what can be called its methodological, discursive and normative contributions. 

In order to organise our reflections about these contributions, let us look at each of the 

methodological, discursive and normative elements  in turn. 

 

The methodological contribution of the thesis is the application of a social ontology and 

epistemology of sovereignty to contemporary legal arguments about polity boundaries. In 

substance, this contribution, principally laid out in Chapter 2, concerns the elaboration of a 

methodology based on the insights of Walker’s conception of late sovereignty.8 The thesis is 

a demonstration of how to operationalise that conception to shine new light upon four 

practical cases, which in many ways have already been thoroughly explored. The major 

implication of late sovereignty that allows for a new look at the four cases amounts to a split 

between sovereign claims and sovereign frames.9 This permits us to acknowledge the 

language of sovereignty as an institutional fact (that, moreover, produces "real world" 

                                                      
8 N. Walker, “Late Sovereignty in the European Union” in N. Walker (ed.) Sovereignty in Transition (Oxford: 
Hart Publishing, 2003). 
9 N. Walker, “Sovereignty Frames and Sovereignty Claims” in R. Rawlings, P. Leyland & A. Young (eds.) 
Sovereignty and the Law: Domestic, European, and International Perspectives (Oxford: Oxford University Press, 
2013). 
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problems) without setting it up as an exhaustive and exclusive account of how the legal world 

is organised and justified.  

 

One of the implications of the methodology is what can be termed the discursive contribution 

of the thesis. The discursive contribution is to vindicate "second-order" principles (the 

structural, jurisdictional and foundational frames) as valid forms of argument and as 

alternative venues in which to conduct disagreements. They concern the principles that lend 

late sovereignty its meaning and legitimacy. The thesis thereby encourages reflection about 

how solutions to contemporary problems can devised in a way that is compatible with the 

coexistence of the non-hierarchically overlapping legal orders that make up the EU. 

 

Perhaps more significantly, the discursive contribution also gives an answer to the claim that 

boundary questions somehow lie outside the purview of legal analysis; the view that the law 

in general, a fortiori a post-national European law, cannot scrutinise how a people is defined 

since it is established as a matter of pre-legal fact.  The discursive contribution repudiates this. 

This thesis does not attempt to do this by presenting its own account but by, more modestly, 

connecting broader pluralist and comparativist literature with the four cases examined here. 

As such, the existence of structural, jurisdictional and foundational frames all point in the 

same direction: polity boundaries can be justified, defended or impugned in the terms of 

European legal integration. These frames have a “justificatory depth”10 to touch boundary 

questions without claiming the Union to be a state, or any other sort of polity founded on its 

own pre-constitutional, singular demos as ultimate political authority. The frames offer 

various normative groundings for the value of plurality and diversity, rather than the 

entrenchment of a singular set of values.11 The frames are alternatives to a monist notion of 

                                                      
10 M. Kumm, “Constituent Power, Boundaries and Identity: On the Justificatory Depth of Constitutionalism – A 
Rejoinder to Neil Walker” (2016) 14(4) International Journal of Constitutional Law 914, 918.  
11 M. Maduro, “How Constitutional Can the European Union Be? The Tension between Intergovernamentalism 
and Constitutionalism in the European Union” New York University Jean Monnet Working Paper No. 5/04, 
March 2010, pp. 27-28. Maduro underlines Shaw’s postnational constitutionalism as providing a pioneering 
example of this kind of endeavour to found or sustain a polity on an idea of diversity rather than the traditional 
idea of unity: J Shaw, “Postnational Constitutionalism’ in the European Union” (1999) 6 Journal of European 
Public Policy 579–97. 
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justification that is premised on nationalist or statist assumptions12, on the one hand, and a 

normative cosmopolitan idea of legality, on the other.13 

 

The emphasis which this thesis places on the "second-order" frames also entails a normative 

contribution. While the thesis does not prescribe solutions to the array of problems within 

the context of the contemporary cases, it does nonetheless contend that they should be 

understood as pursuing various approaches elaborated in the structural, jurisdictional and 

foundational frames. Since it adopts a permissive approach to the different accounts of the 

structure, limits and foundations of the Union, which are by definition incompatible, and since 

it does not plead for one view over another, this element of the preceding analysis might be 

better termed a soft normative contribution. Nonetheless, the task of remapping makes 

normative claims in the sense that it places interventions about each of the cases within 

frames with their own explanations and values. Doing this reveals the values that the ‘first-

order’ arguments are pursuing. Both Charles Taylor14 and Giddens15 argue that this is an 

inherent part of social science since its task is to offer interpretations of interpretations. The 

object of study is susceptible to being changed by interpretations of it. To give a concrete 

example, to say that Weiler’s critique of secessionism is a claim about the meta-constitutional 

foundations of European integration as constitutional tolerance, that is, a substantive “cluster 

of values”16 in Jaklic’s terms, changes how that critique itself might be perceived by 

participants in the ‘first-order’ debate. This does not, of course, mean to make claims about 

the reach or influence of the analysis in the thesis but is linked to the task of remapping in the 

social sciences (including law).  

 

These methodological, discursive and normative contributions are rather abstract and are 

perhaps better expressed in the different cases and frames that are explored in the thesis. By 

way of bringing together the arguments developed in each of the chapters, which contribute 

                                                      
12 See K. Jaklic, Constitutional Pluralism in the EU (Oxford: Oxford University Press, 2014), p. 4  on  F. G. 
Mancini, “Europe: The Case for Statehood” (1998) 4 European Law Journal 29. 
13 M. Kumm, op.cit. n 10. 
14 C. Taylor, Philosophy and the Human Sciences: Volume II (Cambridge: Cambridge University Press, 1985), p. 
102. 
15 A. Giddens, The Constitution of Society (Cambridge: Polity, 1984), pp. 284-285. 
16 K. Jaklic, op.cit. n 12, p.101. 
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to all three contributions, let us now consider key questions that have been found to 

characterise each of the frames as well as their respective merits.  

 

B. Specific Discursive and Normative Contributions: Key Questions and Merits of the 

Frames  

 
Having identified the chief contributions to knowledge this thesis has made, let us turn to see 

what they mean in the specific contexts of the chapters. This is to say, if the thesis does indeed 

vindicate alternative venues for disagreements about the boundaries of the state, which key 

questions do they ask and what normative influence could those have on the “first-order” 

problems.  

 

1. Foundational Frame 

Firstly, it is important to recall that the foundational frame, which concerns itself with a set 

of questions about the meta-constitutional values and principles that are turned to when a 

site is faced with incommensurable claims between the two of more legal orders. The 

foundational frame concerns itself then with what the nature of those principles and values 

entail. Such incommensurable claims have been identified in all four cases. The Pham17 

judgment, examined in Chapter 4, is the most emblematic example of a foundational frame 

since it develops an approach to constitutional conflict about the Rottmann18 judgment in a 

Court, constitutional pluralism’s original setting. Contrary to the claims of some, Pham should 

be seen as a ‘thin’ epistemic account of the European meta-constitution as an exhortation to 

caution and cooperation between the Union and Member State judiciaries. In Chapter 6 on 

state succession, a corresponding foundational frame was argued to be in evidence in the 

disagreement between Walker and Weiler. It was argued that it really amounts to an 

argument about the epistemic and substantive notions of constitutional pluralism and 

therefore the meta-constitutional basis for resolving constitutional conflict in Europe, as a 

yardstick of membership, before disputes arise in concreto. There too what was shown to be 

at issue was as much the ethical pedigree of states created by secession (or devolution) as 

the nature of the meta-constitutional values to which Member States subscribe when they 

                                                      
17 Pham v. Secretary of State for the Home Department [2015] UKSC 19.  
18 Case C-135/08, Janko Rottman v. Freistaat Bayern, ECLI:EU:C:2010:104. 
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join the process of European integration. The foundational frame asks: is that a commitment 

to a “principle of constitutional tolerance” or a commitment to communicative rationality 

that refuses to privilege one constitutional site’s values over another? Though in radically 

different settings, the UKSC, Weiler and Walker approach these questions about the 

boundaries of the Member State polity with the same foundational concern to align 

themselves with the meta-constitutional principles that membership of the Union entails 

beyond the specific obligations of Union or Member State law. 

 

The same sets of foundational questions appear in the context of the overseas territories. 

Chapter 3 begins with presenting a way of integrating the postcolonial studies insights of 

international relations19  and history20 into legal analysis of the EU overseas, namely by 

moving into the foreground the right to self-determination in a colonial context and the status 

of non-self-governing territory under Chapter XI of the UN Charter. Self-determination as such 

marks out the OCTs and, for the most part, the ORs as “potentially sovereign postcolonial 

micro-polities”21 who have agency to eschew independent statehood strategically in order to 

pursue greater functional autonomy.  The overseas thereby give themselves standing to 

engage in “sovereignty games”22 directed towards achieving functional autonomy.  The 

techniques of engagement and disengagement used by the OCTs as part of those sovereignty 

games show commitments to different ideas of a meta-constitutional foundations. Here we 

find the non-incorporation of Union law in the British Overseas Territories, the “upgrade to 

the acquis” in the Eighth OAD and possibility of the change of status, either under Article 

355(6) TFEU and/or under domestic law as possible avenues for realising the autonomy of the 

overseas.  

 

                                                      
19 R. Adler-Nissen & U. Pram Gad (eds.) European Integration and Postcolonial Sovereignty Games (London: 
Routledge, 2013); U. Pram Gad, National Identity Politics and Postcolonial Sovereignty Games: Greenland, 
Denmark, and the European Union (Copenhagen: Museum Tusculanum Press, 2017).  
20 P. Hansen & S. Jonssen, Eurafrica: The Untold History of European Integration and Colonialism (London: 
Bloomsbury Academic, 2015). 
21 R. Adler-Nissen & U. Pram Gad, op.cit. n 19, p. 8. 
22 Ibid, p. 11: “Instead, it involves the acquisition of whatever you, as a state-like entity, may be able to acquire 
by distinctively not claiming sovereignty […] It involves paradoxically making independent claims to renounce 
independence. Of course, sovereignty claims may sometimes be a bluff, but they can still induce metropolitan 
powers to allow micropolities independent subjectivity”. 
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In Chapter 5, on the loss of effective control, we find tensions between a “consequential”23, 

albeit admittedly ascetic, reading of the duty not to recognise the ‘TRNC’ and various 

elements of Protocol 10. The demands of a prospective settlement and the “economic 

dealing”, proscribed by paragraph 124 of the Namibia Advisory Opinion, which the economic 

development of the ‘Areas’ entail in many ways, act as background for potential conflict 

between Union law and public international law. It is argued that the General Court and Court 

of Justice in Front Polisario24 have demonstrated two distinct Union law approaches to the 

duty of non-recognition derived from the breach of peremptory norms of international law. 

These distinct approaches are argued to signify substantive and procedural concessions to 

international law, which correspond with a kinds of epistemic and substantive versions of 

pluralism. 

 

From the above, it should be clear that the key question presented by the foundational frame 

is a dilemma between a thick and a thinner set of principles to which the Union and the 

Member States should turn when confronted by constitutional conflict. But this question 

points us to the more general function of the foundational frame: it is a normative and 

explanatory theory of sovereignty beyond the state in terms of the substance of a basic idea 

of plurality. That is, that when a Member State is confronted by a problem that concerns 

sovereignty -like, as argued, the boundaries of the state- the resolution of that problem is not 

sought only by referring to its own internal idea of legality, or indeed, by meekly following 

another legal order contra legem. Instead, the foundational frame explores alternative ideas 

of diversity as a guide for the Union and the Member States through constitutional 

disagreement. Not only does this emerge as important because this is where much of the 

force of the sovereignty concept lies, pursuant to the late sovereignty methodology set out 

in Chapter 2, but this underscores the special merit of the foundational frame when discussing 

the boundaries of the Member State: it is to make membership of the Union relevant by 

engaging with a highly pared down idea of its basic substance. In this way, the foundational 

frame permits the Union and the Member States to separate the task of identifying the "right 

                                                      
23 A. Orakhelashvili, Peremptory Norms in International Law (Oxford: Oxford University Press, 2006), p.388. 
24 C-104/16 P, Council v. Front Polisario ECLI:EU:C:2016:973. 
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answer", from their own viewpoints, from task of conducting themselves as component parts 

of a European legal space when approaching disputed questions of boundaries.  

 

2. Jurisdictional Frame 

The jurisdictional frame is a set of questions about the autonomous determination of the 

territorial scope of the Union. The who decides question is argued to be redirected in through 

meta-constitutional values and objectives in all four cases. In Chapter 4 on the 

denationalisation of terror suspects, this frame was shown to manifest itself in the Pham 

judgment’s redirection of the question of who is the final arbiter of the constitutionality of 

the Rottmann case. In Chapter 6, it was argued that the same task of redirection is in evidence 

in the debate between Article 48 and Article 49 TEU by the reference to external limits in 

Opinion 2/9425 and Région wallonne26.  Likewise, in Chapter 3, an issue about the autonomous 

determination of the territorial scope of Union law is raised by the scope of Articles 203 and 

349 TFEU, its relationship with Article 48 TEU, and how that might be arbitrated. In Chapter 

5, autonomous determination loss of effective control is raised by Articles 1(2) and 4 of 

Protocol 10 and the redirection of decision to end effective control through respect for the 

prior settlement of the dispute between the communities, and for general international law. 

 

In summary, the jurisdictional frame fundamentally argues that the debate about who should 

decide on the boundaries of the Union and the Member States involves more than each legal 

order simply applying what the respective letter of what national and European law says. It 

contends that the question of who decides really amounts to a relay to a whole series of other 

questions about the principles that surround the authority to decide on autonomous 

boundaries. Thus, in Chapter 6, the who decides question was found really to be bounded by 

the normative basis of membership of the Union; in Chapter 4 the authority to decide 

whether the Rottmann case was correctly decided was shown in Pham to be conscribed by 

the principles of the "rule of law", "democratic legitimacy" and "constitutional fit"27; in 

Chapter 3, the Article 203 and 349 TFEU was argued to be nested in the right of self-

                                                      
25 Opinion 2/94, ECLI:EU:C:1996:140, paragraph 35. 
26 Case C-95/97, Région wallonne v. Commission, ECLI:EU:C:1997:184, paragraph 6. 
27 M. Kumm, “Who is the Final Arbiter of Constitutionality in Europe? Three Conceptions of the Relationship 
between the German Federal Constitutional Court and the European Court of Justice” (1999) 36 Common 
Market Law Review 351, 375-376. 
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determination and the coherence of the Union legal order (a sort of self-determination of the 

Union), each of which evidences mutual respect; in Chapter 5 prospective Council decisions 

under Articles 1(2) and 4 to end the suspension of the acquis and accommodate a settlement 

of the Cyprus issue is argued to be bounded by respect for international law and the 

constitutional order of the Republic of Cyprus. Accordingly, the key question asked by the  

jurisdictional frame identifies the principles which can mediate two overlapping answers to 

who decides on the extent of territory or citizenship.  The chief merit of this approach is to 

focus on the principles that surround intersecting powers to determine the limits of 

jurisdiction autonomously. 

 

3. Structural Frame 

Thirdly, the structural frame concerns a set of questions related to how the division of 

sovereignty between the Union and the Member States is conceived. Firstly, in Chapter 3, the 

difference in approach between the Leplat28  judgment and the Opinion of Advocate General 

Cruz Villalón in Prunus29 as dual to cooperative federalism of the OCTs. From Hansen to 

Lancry30 and Legros31 to Chevassus-Marche32 as dual to cooperative federalism. In Chapter 4, 

this dividing line between Union and Member State law was argued to be in evidence in the 

questions of when denationalisation enters within the scope of Union law and which 

principles are thereby applicable. Lenaerts’ negative formulation of the vertical and horizontal 

limits on the applicable rules of Union law so as not to equate with the US doctrine of 

incorporation, offers a structural account of how denationalisation should be addressed.33  

These are the same dilemmas of the “substance” of Union citizenship as those that come out 

in Rendón Marin34 and other post Ruíz Zambrano35 and Rottmann cases. Conversely, in 

Chapter 5, a structural frame is shown not to exist in the context of the scope of the 

suspension in Protocol 10, since the suspension creates a “white spot” in Union law since is 

                                                      
28 Case C-260/90, Leplat v. Territory of French Polynesia ECLI:EU:C:1992:66, paragraph 10. 
29 Opinion of Advocate General Cruz Villalón in Case C-348/09, Prunus, ECLI:EU:C:2012:300, paragraph 39. 
30 Joined Cases C-363/93 and 407/93, René Lancry SA, ECLI:EU:C:1994:315. 
31 Case C-163/90 Administration des Douanes et Droits Indirects v. Léopold Legros and others 
ECLI:EU:C:1992:326. 
32Case C-212/96, Paul Chevassus-Marche v Conseil régional de la Réunion ECLI:EU:C:1998:68. 
33 K. Lenaerts, “EU Federalism in 3-D” in E. Cloots et al (eds.) Federalism in the European Union (Hart 
Publishing, 2012), p. 38.  
34 Case C-165/14, Alfredo Rendón Marín v Administración del Estado ECLI:EU:C:2016:675. 
35 Case C-34/09, Ruiz Zambrano ECLI:EU:C:2011:124. 
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not subject to the division of power between the Union and the Member States. In Chapter 

6, on state succession, the scope of sincere cooperation is the major battleground for 

alternative structural frames. Scholars are argued to advance either a dual federalist, a 

cooperative federalist or a tentative “fact of membership” approach from Douglas-Scott.36 

 

The structural frame has shown that arguments about Member State boundaries have 

sometimes been predicated on a method of how to divide power between the Union and the 

Member States. Firstly, have seen dual federalist methods based on two parallel mutually 

exclusive domains of Union and Member State power: in Leplat and Legros; in the decoupling 

of Union citizenship from Member State nationality and vice versa through exclusion orders; 

and in a vision of sincere cooperation as pacta sunt servanda that does not apply outwith 

fields of conferred competence. The touchstone of these methods was found to be the 

principle of conferral in Article 5(1) and (2) TEU, or in other textual enumerations in Part IV of 

the Treaty or the first paragraph of Article 227(2) EEC. Such a list of powers leaves everything 

not enumerated to the Member States and everything included to the exclusive rule of those 

provisions. This has provided apparatus for the determination of Member State boundaries 

only in the sense of presenting the Member State in a hermetically sealed bubble when it 

comes to decisions about their territorial and personal extent. Secondly, this thesis has 

isolated cooperative federalist approaches to the boundaries in: Advocate General Cruz 

Villalón’s Opinion in Prunus; in the definition of a deprivation effect in Rottmann; and in the 

appeal to “naked objectives” to crystalise a duty to negotiate with a successor state. Finally, 

a “fact of membership” method has been discerned in Advocate General Tizzano’s joint 

Opinion in Eman and Sevinger and Spain v UK as premised on substantive values of 

membership; in the possible use of Article 4(2) TEU in citizenship deprivation cases; and in 

Douglas-Scott’s proposal of a duty of sincere cooperation, in respect of a successor state, 

based on values and principles. 

 

 

 

                                                      
36 S. Douglas-Scott, “Scotland, Secession, and the European Union” in A. McHarg, T. Mullen, A. Page, & N. 
Walker (eds.) The Scottish Independence Referendum: Constitutional and Political Implications (Oxford: Oxford 
University Press, 2016), p.180. 
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C. Summary: The Key Questions and Merits of a Late Sovereign Approach  
 
Having explored the methodological, discursive and normative contributions this thesis 

makes, both in general and specific terms, let us sum up the key questions and merits of the 

approach they promote. 

 

In terms of the minimal content of each frame, it  was argued that the foundational frame 

essentially reveals commitments to basic values of plurality that compel the Union and 

Member State to conduct themselves with mutual respect when faced with constitutional 

conflict; it was also submitted that the jurisdictional frame emphasises the principles in which 

autonomous powers to modify boundaries are bounded, and that the structural frame raises 

the key question of the method of dividing power between the Union and the Member State, 

which is premised on a relationship between the sovereignty and supremacy of each.  

 

More fundamentally, however, the frames -whether they consist in affirming a basic value of 

pluralism, redirecting competence-competence disputes, or methods of dividing power- 

underline the discursive contribution of the thesis: they vindicate sorts of questions as 

plausible venues for argument about the boundaries of the Member State polity. 

Furthermore, they also point to the normative contribution of this thesis in so far as they 

present the versions of plurality spelled out in each of the frames as "goods" worth pursuing 

in the "first-order" disputes about the boundaries of the Member State polity.  

 

In the simplest terms, the thesis has offered a methodological, discursive and normative map 

of the boundaries of the Member State it has selected. The elaboration of a methodology 

from Walker's late sovereignty has allowed us both to accept boundaries as having a certain 

reality within the parameters of state legal orders, and has equipped us to look beyond the 

social reality of those claims to the discursive and normative insights of frames composed of 

ideas of constitutional pluralism and federal structure.  
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IV. Final Remarks 

 

This concluding chapter has identified the chief contributions to knowledge made by this 

thesis. The single biggest contribution was identified as a methodological move which pursues 

a split in how sovereignty should be apprehended by embracing both the internal logic of 

sovereignty claims about boundaries, and sovereignty frames that offer explanatory and 

normative accounts of boundaries in a world of endemic overlap between legal orders. It 

points the way towards access to boundaries of the state both in terms of a definition of the 

term and towards an idea of their limitations in a world of non-exclusive sovereignty.  But 

singling out the methodological contribution in this chapter also permitted us to explore some 

other features of thesis.  

 

Section II looked at some sovereignty claims. It identified the place of the exposition of public 

international law in the substantive chapters. Three roles for public international law were 

distinguished under the “Three Rs”. In each chapter, public international law plays the role of 

either a rival, a renvoi, or a right renounced. Each of these “Three Rs” sets up a relationship 

between international law and Union or Member State law which helps us to understand the 

plurality that the frames propose to manage and explain.  

 

The key questions and merits of the foundational, jurisdictional and structural frames were 

isolated in Section III as a means of giving specific form to the discursive and normative 

contributions the thesis makes. Those stressed the core finding that sometimes to disagree 

about the boundaries of the Member State polity is to debate the nature of plurality in the 

European Union, as expressed in sovereignty frames.  

 

In closing, it is worth emphasising that those ideas of plurality, and the place of the sovereign 

state in them, mark out a distinctive feature of membership of the Union37, which is not 

reducable to the cumulative rights of the Member State; they are part of the Union's response 

to legitimation of the post-national sphere.38 The non-Member State, or what Beaud calls a 

                                                      
37 O. Beaud, Théorie de la Fédération (Paris : Presses Universitaires de France, 2005), p.33 
38 N. Krisch, Beyond Constitutionalism: The Pluralist Structure of Post-National Law (Oxford: Oxford University 
Press, 2010), p.298. Theories for the legitimation of the post-national sphere are taxonomised by Krisch as 
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monad state39 (in so far as it does not elect a future of containment) faces the same challenges 

of legitimating its international interactions as the Member State. In that connection, it is not 

at all clear where the monad United Kingdom, with a constitutional foundation that 

increasingly seems to "brook no equal"40, will now find the ideas to explain and justify the 

dense web of overlaps and interactions that collectively amount to the plurality of this late 

sovereign world. 

 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

                                                      
“containment”, “pluralism” or “constitutionalism". While Krisch’s constitutionalism and pluralism take the 
international sphere seriously by, respectively, seeking to translate domestic models of legitimation on the 
international plane, or to formulate novel sources of legitimacy and mutual respect, containment seeks to 
shrink the scope of the international sphere in general. Constitutionalism and pluralism, as Krisch describes 
them, correspond with the sort of sovereignty frame identified in this thesis.   
39 O. Beaud, op.cit n 37, p. 321.  
40C. Russell, "The Anglo-Scottish Union 1603-1643: A Success?" in A. Fletcher & P. Roberts (eds.) Relgion, 
Culture and Society in Early Modern Britain: Essays in Honour of Patrick Collinson (Cambridge: Cambridge 
University Press, 1994), p. 46;  For discussion of the contemporary issues of the devolution in a post-
withdrawal landscape see: S. Douglas-Scott, “Without Map or Compass: Sionaidh Douglas-Scott on the 
Constitutional Implications of Brexit” London Review of Books, Volume 40 Number 10, 24 May 2018, pp. 40-41. 
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Glossary of Terms 
 

Sovereignty:  A claim concerning the existence and character of a supreme ordering 
power for a particular polity, as given institutional form in the legal 
order of that polity.  

 

Late Sovereignty:  Sovereignty as supreme ordering power without territorial exclusivity, 
allowing territorial overlap without questioning the identity and status 
of any particular polity qua polity. 

 
Sovereignty Claims:  Beliefs and interpretations which constitute the idea of sovereignty 

from the internal viewpoint of social actors in a polity. An object-
language.  

 
Sovereignty Frames: Normative and explanatory interpretations of how to regulate the 

overlap of sovereignty claims from the external viewpoint of a critical 
reader. A meta-language. 

 
Meta-constitutional: A name given to principles that are external to any particular 

constitutional order but which are recognised by constitutional orders 
as constitutional in so far as they are the ideas that make up those 
individual orders. 

 
First-Order: Problems, solutions and interpretations from the internal viewpoint of 

social actors in a polity.  
 
Second-Order:  Problems, solutions and interpretations of first-order problems, 

solutions and interpretations from the external viewpoint of a critical 
reader. 

 
Boundaries:  Sovereignty claims over territory and a citizenry signifying the source 

and extent of public authority.  
 
Foundational Frame: A set of questions about what meta-constitutional values and 

principles are applicable when a legal order is faced with 
incommensurable sovereignty claims from the one or more other 
polities.  

 
Jurisdictional Frame: A set of questions about who autonomously determines the definition 

of Member State territory and citizenship.  
 
Structural Frame:  A set of questions related to how the division of sovereignty between 

the Union and the Member States is conceived and managed. 
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