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Summary 
 
 
The likelihood of clashes between international norms has increased in correlation with the 

upsurge in the number of specialised regimes emerging within the international legal field. The 

present thesis takes a closer look at the different ways in which such norm conflicts can be 

addressed at the international level. In particular, it distinguishes between conflict resolution 

based on establishing priority by means of traditional maxims, and resolution based on the 

weighing of clashing norms to determine which prevails in the case at hand. To do so, the thesis 

takes a step back from the existing literature and examines the distinction within norms 

between rules and principles, relying predominantly on Robert Alexy’s theory on this subject. 

Taking a legal-theoretical approach to the subject of international norm conflicts, this thesis 

shows that Alexy’s principles theory is not only transferrable to international law in theory, but 

that we can, moreover, identify international norms as rules and principles respectively. 

Distinguishing between the different ways in which conflicts are resolved depending on 

whether the norms involved are rules or principles, it is shown that while both approaches are 

susceptible to certain conceptual uncertainties and pitfalls, this dichotomy nevertheless plays 

an important role in the efficiency of the international legal system, ensuring that a certain 

balance between stability and flexibility is maintained. Ultimately, it is demonstrated that by 

viewing international law, and international norm conflicts in particular, through the lens of 

Alexy’s principles theory, we can gain a clearer understanding of the structure and application 

of international norms on the one hand and, as a result, how to resolve international norm 

conflicts on the other. Thus, drawing a distinction between rules and principles among 

international legal norms can be a means by which scholars (as well as judicial bodies or even 

states) may analyse ambiguous judicial decisions or international legal provisions, and can thus 

foster greater clarity in the field of international law.  
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Introduction 
 
 
 
 
Setting the Scene: International Norm Conflicts and the Need to Resolve Them 

 

The process of internationalisation, and the effects this phenomenon has had on the 

international legal order, has fascinated and engaged scholars since the mid-19th century.1 The 

global spread of practices, mechanisms and ideas, has not only led to greater uniformity with 

regards to social life all over the world, but also brought with it a rise of specialised domains 

that address different fields of social interaction quite autonomously.2 For international law, 

this prompted the emergence of various specialised legal regimes, such as human rights law, 

trade law, the law of the sea and environmental law, a corresponding inflation of international 

institutions and, consequently, a huge increase in the number of international legal norms,3 

raising the concern that the ‘fragmentation’ of international law will result in a system of 

disconnected parts, rather than a coherent and uniform system.4 This perceived threat is further 

enhanced by the fact that the international legal system is largely lacking in hierarchical 

structure, thus complicating any concrete determination of the relationship between different 

regimes, institutions, and norms. For example, with the relationship between judicial forums 

for dispute settlement not being formally regulated, the concern is, on the one hand, that states 

in particular are able to engage in so-called ‘forum shopping’, by choosing the forum that best 

serves their interests, and on the other, that differing decisions by different forums on the same 

matter may chisel away at the homogeneity and coherence of the international legal system, as 

                                                 
1 MN Shaw International Law (8th edn Cambridge University Press Cambridge 2017) 32. Cf Frédéric Mégret, 
who states that the relationship between international law and internationalisation (here: globalisation) must be 
seen as one which has undergone various phases dating back at least to the discovery of the ‘New World’ and the 
global changes which influenced the development of the international legal system at that time. See F Mégret 
‘Globalization’ The Max Planck Encyclopedia of Public International Law (February 2009) 
≪http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-
e939?rskey=RVtFmc&result=1&prd=EPIL≫ accessed 18 June 2018.  
2 International Law Commission (ILC) ‘Fragmentation of International Law: Difficulties Arising From the 
Diversification and Expansion of International Law’ Report of the Study Group of the ILC (finalised by Martti 
Koskenniemi) (13 April 2006) A/CN.4/L.682 (ILC Report), at 11, para 7. 
3 Shaw (n1), at 48. 
4 Ibid.; M Koskenniemi ‘The Fate of Public International Law: Between Technique and Politics’ (2007) 70 
Modern Law Review 1, at 4. 
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well as its credibility.5 Moreover, as states adopt an increasing number of treaties on a variety 

of subject matters, there is an inevitable overlap between these different treaties, which creates 

further uncertainty and has even been stated to lead to an ‘increasingly dysfunctional’ 

international legal order’.6 

 

Nevertheless, not everyone agrees that the process referred to as fragmentation should be 

viewed in a negative light.7 Hafner, despite noting the unfavourable effects fragmentation may 

have on international law, also points out that special regimes are better equipped to deal with 

the specific issues they are concerned with, allowing for better ‘custom-fit’ solutions, for 

example regarding dispute settlement.8 It may even be the case that state compliance may be 

enhanced if states feel that their specific interests are represented by special regimes.9 

Moreover, in respect to more contentious issues, it is often easier to find agreement among a 

particular region or group of states, and the establishment of such special regimes may also be 

instrumental in shaping the development of international law on a wider, global level.10 Indeed, 

some scholars have commented that ultimately, the establishment of specialised regimes has 

not come about unintentionally, but is the result of deliberate political acts.11 The fragmentation 

of international law may thus not necessarily prove to result in the destruction of international 

legal unity and coherence as has sometimes been feared. However, one issue that this process 

has certainly given rise to is the proliferation of norms emanating from regimes that often 

develop without much conception of the developments taking place in other specialised fields 

                                                 
5 G Hafner ‘Pros and Cons Ensuing From Fragmentation of International Law’ (2004) 25 Michigan Journal of 
International Law 849, at 858. A frequently cited example are the differing standards proffered by the International 
Court of Justice (ICJ) and the International Criminal Tribunal for the Former Yugoslavia (ICTY) with regards to 
the control necessary for a foreign state to be accountable for the acts of other parties during internal war. See 
Prosecutor v Tadić (Judgment) ICTY IT-94-1 (15 July 1999), paras 115-145 and Case Concerning Military and 
Paramilitary Activities in and Against Nicaragua (Nicaragua v United States of America) (Merits, Judgment) 
[1986] ICJ Rep 14, para 115. Another example is the Belilos case, in which the European Court of Human Rights 
(ECtHR) took a different approach to reservations than was accepted under general international law. See Belilos 
v Switzerland (App no 10328/83) ECHR 29 April 1988 Series A No 132, paras 49-60. Cf the ICJ in Reservations 
to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion) [1951] ICJ 
Rep 15, at 21-24. See A Lindroos ‘Addressing Norm Conflicts in a Fragmented Legal System: The Doctrine of 
Lex Specialis’ (2005) 74 Nordic Journal of International Law 27, at 34. 
6 CJ Borgen ‘Resolving Treaty Conflicts’ (2005) 37 George Washington International Law Review 573, at 574. 
7 See for example KC Wellens ‘Diversity in Secondary Rules and the Unity of International Law: Some 
Reflections on Current Trends’ in LANM Barnhoorn and KC Wellens (eds) Diversity in Secondary Rules and the 
Unity of International Law (Martinus Nijhoff Publishers The Hague 1995) 28; M Koskenniemi and P Leino 
‘Fragmentation of International Law? Postmodern Anxieties’ (2002) 15 Leiden Journal of International Law 553, 
at 556-561; C Voigt Sustainable Development as a Principle of International Law: Resolving Conflicts between 
Climate Measures and WTO Law (Martinus Nijhoff Publishers Leiden 2009) 196; Hafner (n5), at 859. 
8 Hafner (n5), at 859. 
9 Ibid. 
10 Ibid., at 859-860. 
11 See for example Voigt (n7), at 196; Koskenniemi and Leino (n7), at 561. 
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or under general international law, thus increasing the risk of a collision between legal norms 

from different regimes considerably.12 

 

Collisions between norms are generally a relatively common occurrence within legal systems.13 

Domestic systems avert some of these collisions by means of a clear hierarchical ordering of 

norms, which are enacted by a single legislature. Here, a defined normative hierarchy generally 

establishes which norms are superior to others.14 However, since legal norms are frequently 

formulated in vague or abstract terms, and since it is impossible to predict every possible 

contradiction between norms, conflicts still arise and are inherent in all legal systems, no matter 

how developed.15 The international legal system is no exception. International norm conflicts 

have received scholarly attention since the early days of international law, being present in the 

writings of Grotius, Vattel and Pufendorf.16 While norm conflicts are comparatively rare at the 

domestic level, they have become a frequent phenomenon at the international level, enhanced 

through the fragmentation of international law.17 Tensions thus ensue between different 

regimes, such as, for example, international trade law and environmental law,18 and between 

special regimes and general international law, such as the rules on immunity and human 

rights.19 Such conflicts can be complex and difficult to resolve.20  

 

While norm conflicts may be commonplace and even inevitable, it is crucial that legal systems, 

including the international legal system, have adequate methods at hand to address them, as 

                                                 
12 ILC Report (n2), at 11, para 8; M Milanović ‘Norm Conflict in International Law: Whither Human Rights?’ 
(2009) 20 Duke Journal of Comparative & International Law 69, at 69. 
13 PJ Kuijper ‘Conflicting Rules and Clashing Courts: The Case of Multilateral Environmental Agreements, Free 
Trade Agreements and the WTO’ Issue Paper No. 10 ICTSD’s Programme on Dispute Settlement and Legal 
Aspect of International Trade (International Centre for Trade and Sustainable Development 2010) 6. 
14 T Meron ‘On a Hierarchy of International Human Rights’ (1986) 80 American Journal of International Law 1, 
at 3. 
15 J Pauwelyn Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of 
International Law (Cambridge University Press Cambridge 2003) 12. 
16 W Jenks ‘The Conflict of Law-Making Treaties’ (1953) 30 BYIL 401, at 405. See H Grotius The Rights of War 
and Peace: Book II (R Tuck (ed) and J Barbeyrac Liberty Fund Indianapolis 2005) Chapter XVI, paras XXVIII-
XXIX; S Pufendorf Of the Law of Nature and Nations: Eight Books (4th edn B Kennett tr Walthoe and others 
London 1729) Book V, Chapter XII, para XXIII; E de Vattel The Law of Nations or Principles of the Law of 
Nature (GG and J Robinson London 1797) Book II, Chapter XVII, paras 311-322. 
17 NT Tuncer ‘The Definition of Norm Conflict in Public International Law: The Case of World Trade 
Organization Law’ (2012) 9 Ankara Law Review 27, at 30; Pauwelyn (n15), at 13; Milanović (n12), at 69. 
18 See for example European Communities: Measures Affecting the Approval and Marketing of Biotech Products 
– Report of the Panel (29 September 2006) WT/DS291-3/R (Biotech case). 
19 For example, Al-Adsani v UK (App no 35763/97) ECHR 21 November 2001, ECHR 2001-XI. See also Hafner 
(n5), at 851-854. 
20 W Karl ‘Conflicts between Treaties’ in R Bernhardt (ed) Encyclopedia of Public International Law (Elsevier 
Science Publishers Amsterdam 1984) Vol 7, at 468. 
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there would otherwise be disorder within the system.21 As Jenks noted in 1953, the efficacious 

resolution and prevention of international norm conflicts has an impact on international law’s 

development towards becoming an efficient and consistent body of law.22 This still holds true 

today. Questions relating to the way international legal norms interact are rife, especially due 

to the increasing interplay between the various regimes.23 Some will point out that international 

norm conflicts may be addressed through political processes,24 for example through drafting,25 

negotiation,26 or treaty amendment.27 The political dimension of addressing the issue of norm 

conflicts is concerned with what can be done in advance to prevent norm conflicts from arising. 

For example, states can take into account how the norms that they are adopting would affect or 

interact with other norms of international law, and draft their treaties with this in mind.28 

Moreover, international organisations of different regimes may revert to ‘infromation sharing’ 

to ensure that they adopt norms which do not produce opposing obligaitons for their member 

states.29 But whilst such processes may be useful in order to prevent conflicts arising in the 

first place, they do not provide solutions for situations where a conflict has already arisen and 

a court or tribunal is faced with having to make a decision as to which of the conflicting norms 

should prevail. In such a case, a legal solution has to be found. Ultimately, it is the law that a 

court must consider when dealing with such situations, not political strategy.30 Moreover, 

despite the importance that politics may play in addressing international norm conficts, we 

need the certainty provided by a legal framework in order to keep the international legal system 

coherent. In the interest of a (at least to some extent) coherent and predictable international 

legal system, an important aspect is thus the ability to address norm conflicts.31 Hence, leaving 

                                                 
21 Dante Alighieri wrote in 1312/1313 that “…wherever there can be conflict there must be judgment to resolve 
it, otherwise there would be an imperfection without its proper corrective…”. See Dante Alighieri Monarchy (Prue 
Shaw tr Cambridge University Press Cambridge 1996) 14. 
22 Jenks (n16), at 453. 
23 Pauwelyn (n15), at 2. 
24 Which is not to say that these processes do not also involve legal techniques. See H van Asselt The 
Fragmentation of Global Climate Governance: Consequences and Management of Regime Interactions (Edward 
Elgar Publishing Cheltenham 2014) 61. 
25 Borgen (n6), at 584. 
26 Pauwelyn (n15), at 237. 
27 Van Asselt (n24), at 62. 
28 This would require the state accessing a list of other agreements they have entered into which could be relevant 
for the new treaty. See Pauwelyn (n15), at 237-238. 
29 Some organisations actively do this and have entered into cooperation agreements with other organisations, 
such as for example the WTO with the World Bank, the International Monetary Fund and other organisations that 
are relevant to its work. See Ibid., at 238.  
30 P Hulsroj ‘Three Sources – No River: A Hard Look at the Sources of Public International Law with Particular 
Emphasis on Custom and “General Principles of Law”’ (1999) 54 Zeitschrift für öffentliches Recht 219, at 236. 
See also Pauwelyn (n15), at 8. 
31 N Matz-Lück ‘Conflicts between Treaties’ The Max Planck Encyclopedia of Public International Law 
(December 2010) 
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political means aside, the focus of this thesis will be on legal mechanisms available for the 

resolution of norm conflicts in international law. 

 

 

A Glance at the Existing Literature 

 

The subject of norm conflicts in international law has received increasing attention in 

international legal scholarship over the years. Some authors have provided a general overview 

of international norm conflicts and the methods at our disposal to either reduce their occurrence 

or deal with them when they do occur32 by, for example, examining conflict resolution methods 

deriving from the various sources of international law,33 or grappling with the way that 

conflicts must be identified.34 Others have focused on particular conflict resolution techniques, 

such as lex specialis or lex superior,35 or examined international norm conflicts in light of other 

concepts.36 Moreover, the subject of international norm conflicts has also been discussed in 

relation to particular fields of international law, such as the specific case of the World Trade 

Organization (WTO),37 or human rights and/or humanitarian law.38 Narrowing the field of 

                                                 
≪http://opil.ouplaw.com.ezproxy.eui.eu/view/10.1093/law:epil/9780199231690/law-9780199231690-
e1485#law-9780199231690-e1485≫ accessed 18 June 2018, para 27. 
32 Jenks (n16); Karl (n20); JB Mus ‘Conflicts Between Treaties in International Law’ (1998) 34 Netherlands 
International Law Review 208; Borgen (n6); CJ Borgen ‘Treaty Conflicts and Normative Fragmentation’ in DB 
Hollis (ed) The Oxford Guide to Treaties (Oxford University Press Oxford 2012). 
33 W Czaplińksi and G Danilenko ‘Conflict of Norms in International Law’ (1990) 21 NYIL 3; SA Sadat-Akhavi 
Methods of Resolving Conflicts between Treaties (Brill Leiden 2003). 
34 F Boudreault ‘Identifying Conflicts of Norms: The ICJ Approach in the Case of the Jurisdictional Immunities 
of the State (Germany v. Italy: Greece Intervening)’ (2012) 25 Leiden Journal of International Law 1003; Jenks 
(n16); E Vranes ‘The Definition of “Norm Conflict” in International Law and Legal Theory’ (2006) 17 EJIL 395.  
35 Lindroos (n5); E Vranes ‘Lex Superior, Lex Specialis, Lex Posterior – Zur Rechtsnatur der 
“Konfliktlösungsregeln”’ (2005) 65 ZaöRV 391; J D’Aspremont and E Tranchez ‘The Quest for a Non-
Conflictual Coexistence of International Human Rights Law and Humanitarian Law: Which Role for the Lex 
Specialis Principle?’ in R Kolb and G Gaggioli Research Handbook on Human Rights Law and Humanitarian 
Law (Edward Elgar Publishing Cheltenham 2013). 
36 On international norm conflicts and unity, see A Fischer-Lescano and G Teubner ‘Regime Collisions: The Vain 
Search for Legal Unity in the Fragmentation of Global Law’ (2004) 25 Michigan Journal of International Law 
999; M Prost The Concept of Unity in Public International Law (Hart Publishing Oxford 2012). On international 
norm conflicts and hierarchy and/or jus cogens, see Czaplińksi and Danilenko (n33); E de Wet and J Vidmar 
‘Conflicts between International Paradigms: Hierarchy versus Systemic Integration’ (2013) 2 Global 
Constitutionalism 196; J Vidmar ‘Norm Conflicts and Hierarchy in International Law: Towards a Vertical 
International Legal System?’ in E de Wet and J Vidmar (eds) Hierarchy in International Law: The Place of 
Human Rights (Oxford University Press Oxford 2012); U Linderfalk ‘Normative Conflict and the Fuzziness of 
the International Ius Cogens Regime’ (2009) 69 ZaöRV 961. 
37 Pauwelyn (n15); A Gourgourinis Equity and Equitable Principles in the World Trade Organization: Addressing 
Conflicts and Overlaps Between the WTO and Other Regimes (Routledge Abingdon 2016); G Marceau ‘Conflicts 
of Norms and Conflicts of Jurisdictions: The Relationship Between the WTO Agreement and MEAs and Other 
Treaties’ (2001) 35 Journal of World Trade 1081; Tuncer (n17). 
38 SA Miko ‘Norm Conflict, Fragmentation, and the European Court of Human Rights’ (2013) 54 Boston College 
Law Review 1351; Milanović (n12); M Milanović ‘A Norm Conflict Perspective on the Relationship between 
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research even further, some studies have looked at the way norms may conflict within a certain 

field, looking at conflicts between human (or constitutional) rights, such as for example 

conflicts between free speech and privacy.39  

 

Apart from focusing on methods to resolve norm conflicts occurring within the international 

legal order, the literature has also addressed ways in which they can be avoided. For instance, 

through exploring the function of Article 31(3)(c) of the Vienna Convention on the Law of 

Treaties40 (VCLT), or the principle of systemic integration, in the context of norm conflicts.41 

Again others have studied the existence of potentially irresolvable conflicts within international 

law.42 One of the most famous studies on international norm conflicts was carried out by the 

International Law Commission (ILC), which tackled the subject in the context of its study on 

the fragmentation of international law, examining the impact of the proliferation of treaties and 

special regimes on the international legal system, and pondering the different methods 

available for addressing international norm conflicts.43 By addressing the issues raised by the 

increase in norm conflicts as a result of the fragmentation of international law through a focus 

on available methods of conflict resolution, in particular traditional maxims such as lex 

specialis, the ILC Report approached the issue from a formal viewpoint. However, despite 

showing that traditional conflict resolution maxims remain relevant in the international legal 

context, the report, like other literature on the subject, also showed that with the international 

arena becoming more and more complex, so do the ways in which conflicts between 

international norms are addressed. Can all conflicts be resolved through the same means? Is it 

always appropriate to establish the priority of one norm to the detriment of the other? Must we 

approach a conflict between, for example, norms protecting trade interests on the one hand and 

environmental interests on the other in the same way as we would address a conflict between 

two more formal rules, such as those regulating jurisdiction? And when does a bilateral treaty 

take priority over general international law, or vice versa? Let us imagine a scenario, for 

                                                 
International Humanitarian Law and Human Rights Law’ (2010) 14 Journal of Conflict & Security Law 459; 
D’Aspremont and Tranchez (n35). 
39 S Smet Resolving Conflicts Between Human Rights: The Judge’s Dilemma (Routledge Abingdon 2017); L 
Zucca Constitutional Dilemmas: Conflicts of Fundamental Legal Rights in Europe and the USA (Oxford 
University Press Oxford 2007). 
40 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331 (VCLT). 
41 P Merkouris Article 31(3)(c) VCLT and the Principle of Systemic Integration: Normative Shadows in Plato’s 
Cave (Brill Nijhoff Leiden 2015); De Wet and Vidmar 2013 (n36). 
42 V Jeutner Irresolvable Norm Conflicts in International Law: The Concept of a Legal Dilemma (Oxford 
University Press Oxford 2017). 
43 ILC Report (n2). 
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example, where two states enter into a legally binding bilateral agreement regulating the trade 

of arms between them. Would the resolution of a conflict between such a treaty and a 

multilateral treaty to which both states are party, such as the United Nations Charter44 (UNC) 

for example, have to be approached in the same way as, say, a clash between a state’s 

commitments under a trade deal and its obligations under international environmental law? 

These are some of the questions which motivate the research carried out in this thesis. 

 

As will be argued over the course of this thesis, while there are some clashes which require 

resolution based on establishing priority between the conflicting norms, with a decision being 

made in favour of one or the other, as is the case when traditional conflict resolution maxims 

are applied, other clashes cannot be addressed in this way. Instead, many argue that some 

clashes require a compromise, for example through careful balancing, in order to be resolved.45 

Besson, when talking about the difference between prioritisation and conciliation in the context 

of rights, clearly states that some rights cannot be conciliated with other conflicting rights on 

the basis of their nature.46 As an example, she explains that the right to life cannot be applied 

in part; it has to be either prioritised over conflicting norms or be overridden by them.47 On the 

other hand, there are situations where conciliation in the sense of applying both rights involved 

to the greatest degree possible, rather than applying one fully and one not at all, is to be 

preferred.48 This dichotomy of answers to different types of clashes between international 

norms, which also applies to norms other than rights, reflects the general need for a balance 

between the stability and flexibility of a legal system. One could say that in law, whether that 

be domestic or international law, continuous development and evolution compete with the need 

for legal certainty and stability.49  

                                                 
44 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 892 UNTS 119 
(UNC). 
45 Alexy 2002 (n56); A Barak Proportionality: Constitutional Rights and Their Limitations (Cambridge 
University Press Cambridge 2012); J Christoffersen Fair Balance: Proportionality, Subsidiarity and Primarity in 
the European Convention on Human Rights (Martinus Nijhoff Leiden 2009); Smet (n39); M Klatt and M Meister 
The Constitutional Structure of Proportionality (Oxford University Press Oxford 2012); N Petersen ‘How to 
Compare the Length of Lines to the Weight of Stones: Balancing and the Resolution of Value Conflicts in 
Constitutional Law’ (2013) 14 German Law Journal 1387; J Waldron ‘Fake Incommensurability: A Response to 
Professor Schauer’ (1994) 45 Hastings Law Journal 813; A Stone Sweet and J Mathews ‘Proportionality 
Balancing and Global Constitutionalism’ (2008) 47 Columbia Journal of Transnational Law 72; V Afonso da 
Silva ‘Comparing the Incommensurable: Constitutional Principles, Balancing and Rational Decision’ (2011) 31 
Oxford Journal of Legal Studies 273. 
46 S Besson The Morality of Conflict: Reasonable Disagreement and the Law (Hart Publishing Oxford 2005), at 
442. 
47 Ibid., at 443. 
48 Ibid., at 442. 
49 Czapliński and Danilenko (n33), at 4. 
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What becomes clear from a look at the literature is that there are still plenty of uncertainties 

surrounding the resolution of international norm conflicts, made more complicated due to the 

particularities of the international legal system. The application of the resolution techniques 

that are most frequently discussed does not seem to be coherent. Moreover, as we shall see 

over the course of this study, both traditional conflict resolution maxims and conflict resolution 

based on establishing a compromise between clashing norms are subject to criticism and are 

understood to be of limited use and application as regards the resolution of international norm 

conflicts. What is unclear is how these different avenues relate to each other and what their 

scope of application is with regards to different types of clashes between norms. While there 

has thus been much talk about the different methods of addressing international norm conflicts, 

not much has been said about how we are to determine when a conflict ought to be resolved by 

means of using formal conflict resolution techniques, and when a more flexible approach 

towards the relationship between the norms in question is required. The present study intends 

to build on the existing literature on norm conflicts to contribute towards clarifying some of 

these uncertainties.50 It does not have any ambitions to revolutionise the discussion in respect 

to this subject, but rather intends to contribute to the already existing literature on norm 

conflicts in international law, and on the subjects of hierarchy and balancing. It intends to do 

so by, on the one hand, highlighting and distinguishing the techniques available for conflict 

resolution, exposing their pitfalls and inefficiencies, and showing where they are underused or 

under-conceptualised. On the other, and most importantly, it intends to shine a spotlight on a 

theory through which we can conceptualise and enhance our understanding of international 

norm conflicts and their resolution in order to structure and cohere scholarly discussion in this 

area.  

 

 

The Strategy and Aim of the Thesis 

 

Borgen writes that in order to contribute to the coherence of international law in light of its 

changing structure, international legal scholars studying norm conflicts must have a strategy.51 

The strategy adopted in this thesis is to take a step back from already existing discussions and 

                                                 
50 Please note that this thesis is not concerned with conflicts arising between judicial decisions or between different 
jurisdictions.  
51 Borgen (n6), at 635. 
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take a more theoretical approach, examining one of the crucial elements of norm conflicts: 

norms. Norms form an essential part of all legal orders – without them, law cannot be 

effective.52 One aspect of legal theory devoted to the study of norms which has become 

increasingly popular is a distinction between different types of legal norms. There have been 

many attempts in legal doctrine to conceptualise different types of norms in order to explain 

certain differences in the application and behaviour of norms in situations of norm conflicts. 

Most common seems to be a distinction between ‘rules’ and ‘principles’, although other 

categories such as ‘standards’, ‘policies’ and ‘ideals’ are also sometimes proposed.53 Of course, 

no such approach has completely evaded criticism. Yet, I nevertheless believe that using one 

such theory for the purposes of analysing legal norms, in particular in the context of norm 

conflicts, still offers a sound conceptual background to this type of study, in that it allows for  

an appraisal of the particular features of a type of norm, which may be of help in the 

interpretation and application of legal norms.54 Therefore, it is advanced here that by thinking 

about how we can distinguish between the different types of norms which are at the heart of 

the conflicts, we can also improve our understanding with regards to norm conflicts and their 

resolution, thus providing some guidance on the questions posed above in relation to how one 

must approach different types of clashes between international norms.  

 

Although various theories on the distinction between rules and principles have been put 

forward,55 Robert Alexy’s theory on the distinction between rules and principles, developed in 

A Theory of Constitutional Rights56, was chosen as the main theory to ground the present thesis 

                                                 
52 P Weil ‘Towards Relative Normativity in International Law’ (1983) 77 AJIL 413, at 413. 
53 See for example R Dworkin Taking Rights Seriously (Duckworth London 1997); R Pound ‘Hierarchy of Sources 
and Forms in Different Systems of Law’ (1932-1933) 7 Tulane Law Review 475, at 482-486; S Taekema The 
Concept of Ideals in Legal Theory (Kluwer Law International The Hague 2003); G Winter ‘The Legal Nature of 
Environmental Principles in International, EC and German Law’ in R Macrory Principles of European 
Environmental Law (Europa Law Publishing Groningen 2004) 13; J Verschuuren ‘Sustainable Development and 
the Nature of Environmental Legal Principles’ (2006) 9 Pochefstroom Electronic Law Journal 1; U Beyerlin 
‘Different Types Of Norms In International Environmental Law: Policies, Principles, And Rules’ in D Bodansky, 
J Brunée and E Hey The Oxford Handbook of International Environmental Law (Oxford University Press Oxford 
2007). See also M Andenas and S Zleptnig ‘Proportionality: WTO Law in Comparative Perspective’ (2007) 42 
Texas International Law Journal 371, at 376 and n21. 
54 H Ávila Theory of Legal Principles (Springer Dordrecht 2007) 30. 
55 See for example J Esser Grundsatz und Norm in der Richterlichen Fortbildung des Privatrechts (4th edn JCB 
Mohr Tübingen 1990) 51 and 98; Dworkin (n53); CW Canaris Systemdenken und Systembegriff in der 
Jurisprudenz: Entwickelt am Beispiel des Deutschen Privatrechts (2nd edn Duncker & Humblot Berlin 1983) 50-
55; Ávila (n54). 
56 R Alexy A Theory of Constitutional Rights (J Rivers tr Oxford University Press Oxford 2002). Original language 
version: R Alexy Theorie der Grundrechte (Suhrkamp Baden-Baden 1985). 
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on.57 In providing an analytical rationale of the structure of norms, Alexy’s theory is 

particularly appealing for this thesis as a theoretical tool to underpin the present study. 

Unsurprisingly, considering its origins, Alexy’s theory is particular popular in national 

constitutional scholarship,58 but the distinction between different types of norms has also been 

used in other contexts, including the international context.59 Nevertheless, use of this theory 

has been inchoate and often sweeping, without any in-depth analysis of the lessons one could 

draw from it for the international legal context.60 Taking an approach that is distinct from that 

of other studies, the present research intends to offer a clearer picture on international norm 

conflicts. It attempts to draw lessons from Alexy’s theory in order to contribute towards 

developing a better understanding of the resolution of norm conflicts at the international level. 

In particular, the question which this thesis aims to answer is how viewing international law 

through the lens of the principles theory, which was developed in the context of national 

constitutional law, can help us better conceptualise international norm conflicts and their 

resolution. In order to answer this question, we will have to establish whether Alexy’s theory 

is transferrable to the international legal field and, in relation to this, whether we can identify 

norms of either type at the international level. Moreover, we must determine which methods 

of conflict resolution exist at the international level for conflicts involving either type of norm. 

As part of this, we will also highlight any inefficiencies discovered with regards to the different 

methods. 

 

The thesis argues that Alexy’s principles theory is indeed transferrable to international law, 

and that it is moreover possible to identify international norms as rules and principles 

respectively. It will also show how the techniques applicable to resolve clashes between rules 

differ from those applicable in cases where principles collide, in that the former requires a 

                                                 
57 Of course, further literature on the distinction will also be discussed throughout the study, albeit not in the same 
detail. 
58 See for example M Klatt (ed) Institutionalized Reason: The Jurisprudence of Robert Alexy (Oxford University 
Press Oxford 2012); M Kumm ‘Constitutional Rights as Principles: On the Structure and Domain of Constitutional 
Justice’ (2004) 2 International Journal of Constitutional Law 574; K Möller ‘Balancing and the Structure of 
Constitutional Rights’ (2007) 5 International Journal of Constitutional Law 453; I Porat ‘The Dual Model of 
Balancing – A Model for the Proper Scope of Balancing in Constitutional Law’ (2006) 27 Cardozo Law Review 
1393; GCN Webber ‘Proportionality, Balancing, and the Cult of Constitutional Rights Scholarship’ (2010) 23 
Canadian Journal of Law and Jurisprudence 179. 
59 See for example S Douma Optimization of Tax Sovereignty and Free Movement (21 IBFD Doctoral Series 
Amsterdam 2011); Andenas and Zleptnig (n53); K Bosselmann The Principle of Sustainability: Transforming 
Law and Governance (Ashgate Aldershot 2008); P Sands and others Principles of International Environmental 
Law (3rd edn Cambridge University Press Cambridge 2012); E Scotford Environmental Principles and the 
Evolution of Environmental Law (Hart Publishing Oxford 2017); Winter (n53); Verschuuren (n53); Beyerlin 
(n53). 
60 Winter (n53), at 21; Ávila (n54), at 3. 
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definitive application of one of the rules involved, whereas the latter demands a flexible 

approach and the optimisation of the application of both principles engaged in the clash. Thus, 

it is argued that both rules and principles play an important part in the efficiency of the 

international legal system and its ability to balance stability with flexibility. Ultimately, then, 

it is shown that viewing international law through the lens of the principles theory can help us 

better conceptualise the application of international norms, and as a result also norm conflicts 

and their resolution, thus providing a tool for scholars to analyse ambiguous international legal 

provisions or judicial decisions with greater clarity. It may also aid courts in making difficult 

decisions in relation to international norm conflicts or inform states in the face of adopting new 

international legal provisions. Hence, despite the theoretical approach of this study, its 

outcomes may also be of practical importance. 

 

 

Methodological Approach and Overview 

 

In order to achieve the aims laid out in this introduction, the thesis takes a legal-theoretical 

approach which hopes to contribute to the elucidation of the subject of norm conflicts in 

international law. Through the use of primary and secondary sources and a grounding in legal 

theory, the present study carries out a conceptual analysis of certain key elements, such as norm 

conflicts and the structure of norms, as well as providing an example of how the results of the 

research apply to practical scenarios. This analytical and evidence-based approach is in certain 

instances enriched by a doctrinal approach, for example through an examination of legal 

provisions for the purpose of identifying what kind of norms they contain. Various primary 

and secondary sources have been consulted. The research has made use of national, regional 

and international legal documents, including constitutions, regional conventions and bilateral 

and multilateral treaties. Moreover, a great variety of case-law emanating from national, 

regional and international judicial bodies has been studied and applied as evidence for the 

arguments made. In this respect, case law relating to various fields of law, including 

constitutional, human rights, environmental, trade and general international law, has been 

examined. In addition, commentary and documents from various international bodies, 

including the ILC, the Human Rights Committee (HRC) and the United Nations (UN) Security 

Council (SC; UNSC) have been studied. With respect to secondary sources, journal articles 

and books from a wide spectrum of national and international legal scholars on the themes 

addressed in this thesis have been consulted and analysed. A word should be said here with 
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regards to the use of certain texts from eminent scholars such as Kelsen, Alexy and Habermas, 

which were consulted and cited at various points throughout this thesis. While the English 

translations of these works were predominantly used, these translations were checked against 

the German originals when possible, in order to ensure that the original meaning had been 

grasped. Moreover, it should be noted that throughout the thesis, certain concepts feature 

repeatedly, and it is thus important to be clear about the perception adopted for each of these 

concepts. For example, distinctions are drawn between conflict avoidance and conflict 

resolution, hierarchy and priority and, as was already mentioned, rules and principles as distinct 

types of legal norms. The exact parameters of these distinctions will be drawn in the individual 

chapters where these concepts are most relevant. 

 

To begin with, Chapter 1 provides the backdrop to the subsequent chapters by addressing some 

important preliminary points in relation to international law’s status as a legal system, the 

meaning of ‘norms’ to be adopted in this study, and what definition of norm conflicts will be 

used. It also draws a distinction between conflict resolution and conflict avoidance and exposes 

why the latter cannot replace the former where genuine conflicts are concerned.  

 

Chapter 2 then lays the theoretical groundwork of the research, giving an account of Alexy’s 

theory and some of the criticisms that have been raised against it, as well as discussing its 

transferability to international law. Moreover, this chapter shows how rules and principles may 

be identified within international legal provisions, providing examples from within different 

fields of international law, as well as from different types of international legal provisions and 

instruments.  

 

In Chapter 3, the type of conflict resolution applicable in situations of rule conflicts is 

discussed, providing an overview of the different methods available at the international level 

and exposing any limitations to their application or usefulness. Due to its importance with 

respect to the efficiency of rule conflict resolution within a legal system, the concept of 

hierarchy will be given particular attention, with much of this chapter exploring whether we do 

have evidence for instances of a hierarchy based on norms at the international level, and 

whether this suffices for the application of one important method of rule conflict resolution: 

lex superior. While the answer to these questions turns out to be a tentative yes, it is also shown 

that there are conceptual and practical difficulties with respect to all of the methods 

traditionally applied with respect to rule conflicts, and that even where there are possibilities 
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to apply lex superior, these chances are not frequently taken up by international courts and 

tribunals.  

 

Chapter 4 then turns to conflict resolution in the context of principle collisions, discussing 

Alexy’s Law of Balancing and the criticisms aimed at this theory in more detail, before turning 

towards divergent rights theories in order to expose different viewpoints on the merits of 

balancing. Coming to the conclusion that balancing can indeed be defended, this chapter then 

continues to discuss one of the main points of concern raised with respect to the ‘diminishing 

effect’ that balancing is said to have on the protection of human rights, by turning towards a 

theory (referred to as core theory), according to which every (human rights) norm contains a 

rule at its centre, while its peripheral area has the character of a principle. Not only is it shown 

that the core theory can address these concerns, but it is also becoming more and more 

prevalent, at least (but not only) in the European context. Thus, this chapter shows that 

balancing norms in cases of collisions between principles can not only be defended but is also 

essential for resolving tensions between clashing interests in a legal system which is, as of yet, 

lacking a clear hierarchical structure. Importantly, the distinction between rules and principles 

is shown to reflect the significance of the interplay between stability and flexibility within the 

international legal system.  

 

The fifth and final chapter then discusses the findings of the previous chapters by means of an 

illustration based on two case examples. The first is taken from the European Convention on 

Human Rights61 (ECHR) which, due to the ease with which the principles theory can be 

transferred to international human rights law, provides a valuable stepping stone for a practical 

application of the findings. This prepares the ground for the second example, which addresses 

the wider ambit of international law. This second example is based on a hypothetical scenario 

that picks up the previously-asked questions as to whether diverse clashes can be resolved 

through the same means. For the purpose of this illustration, a framework is constructed from 

the previous findings, which is then applied to both case examples. This chapter thus shows, 

on the basis of practical examples, how the principles theory can provide us with a better 

understanding with regards to international norm application on the one hand, and international 

norm conflict resolution on the other.   

                                                 
61 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR). 
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1  

Norms, Conflicts and the Difference Between Resolution 
and Avoidance  
 
 
 
 
 
Introduction 
 
The diverse regimes that have sprouted on the international legal plane reflect the diversity of 

aims and interests that states want to pursue or regulate internationally. This diversity results 

in increasingly complex interactions between norms emanating from specialised fields, as well 

as general international law. For example, the development of international law towards a more 

individual-oriented system has specifically led to a greater number of conflicts between general 

international law and human rights.1 Some of the most significant conflict situations that are 

currently experienced in international law are those between international human rights law 

and general international law, and in particular UNSC resolutions.2 Such conflicts raise 

important issues, for example in relation to international security measures, and are often 

considered to evoke questions of constitutional significance.3 These issues, as well as other 

questions relating to the relationship between different norms of other fields, must find an 

answer somewhere within international law. Yet, before one can begin pursuing answers to 

these questions, it is important to fully grasp certain underlying matters regarding the 

international legal system, the norm conflicts that occur within it, and how different approaches 

to said conflicts may differ in respect to whether they solve or avoid them. Thus, a brief general 

                                                 
1 J Pauwelyn Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of 
International Law (Cambridge University Press Cambridge 2003) 19-20. 
2 M Milanović ‘Norm Conflict in International Law: Whither Human Rights?’ (2009) 20 Duke Journal of 
Comparative & International Law 69, at 69. For a tension between human rights and SC resolutions, see for 
example Case T-315/01 Yassin Abdullah Kadi v Council of the European Union and Commission of the European 
Communities [2005] ECR II-3649; G de Búrca ‘The European Court of Justice and the International Legal Order 
After Kadi’ (2010) 51 Harvard International Law Journal 1; M Scheinin ‘United Nations Law: Substantive 
Constitutionalism Through Human Rights Versus Formal Hierarchy Through Article 103 of the Charter’ in F 
Fabbrini and VC Jackson (eds) Constitutionalism Across Borders in the Struggle Against Terrorism (Edward 
Elgar Publishing Cheltenham 2016); B Fassbender (ed) Securing Human Rights?: Achievements and Challenges 
of the UN Security Council (Oxford University Press Oxford 2011) 71; A Orakhelashvili ‘The Acts of the Security 
Council – Meaning and Standards of Review’ (2007) 11 Max Planck UNYB 143; R Wessel ‘The Kadi Case: 
Towards a More Substantive Hierarchy in International Law?’ (2008) 5 International Organizations Law Review 
323.  
3 Milanović (n2), at 69-70. 
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introduction into the subject of international norm conflicts is both expedient and befitting, in 

order to lay the fundament for the enquiry that follows. 

 

The goal of this chapter is twofold. First, it aims to provide the basis for the following chapters 

by introducing some of the main concepts relevant to this study. Second, the chapter 

distinguishes between the resolution of norm conflicts on the one hand and prevention and 

avoidance on the other. Through a careful examination of the latter, exploring the (main) 

avenues for avoidance, it will be shown that though avoidance may be useful in some 

circumstances, it cannot, in the end, replace resolution in situations where genuine conflicts 

arise. Thus, the chapter begins by making some preliminary observations, inter alia relating to 

questions such as whether we can speak of actual norm conflicts, within the ambit of the 

particular complex that is international law, and what we understand by ‘norms’ in relation to 

this notion (Section 1). Subsequently, we will examine how international norm conflicts are to 

be defined (Section 2), before focusing on tools that are employed to avoid norm conflicts 

altogether, in particular systemic integration (Section 3). This last section will therefore show 

how conflict avoidance differs from conflict resolution and provide a critical discussion of the 

former. Finally, a conclusion on the findings will be provided. 

 

 

1. Norm Conflicts in International Law  
 
1.1 International Law – Legal System or Disconnected Whole? 

 
It is often claimed that we can only speak of international norm conflicts (of the type that we 

endeavour to discuss in this thesis) if we consider the norms in question to belong to the same 

legal system.4 This means that before we can delve into a discussion of such norm conflicts, 

we have first to consider whether international law can be regarded as one legal system proper, 

and whether we can (or should) come to a definitive verdict on this question. There is some 

disagreement within scholarship as to what constitutes a legal system, and hence also as to 

                                                 
4 J D’Aspremont and E Tranchez ‘The Quest for a Non-Conflictual Coexistence of International Human Rights 
Law and Humanitarian Law: Which Role for the Lex Specialis Principle?’ in R Kolb and G Gaggioli Research 
Handbook on Human Rights Law and Humanitarian Law (Edward Elgar Publishing Cheltenham 2013) 227. See 
also R Michaels and J Pauwelyn ‘Conflict of Norms or Conflict of Laws: Different Techniques in the 
Fragmentation of Public International Law’ (2011-2012) 22 Duke J. Comp. & Int’l L. 349. 
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whether international law can be so defined.5 Many consider that it cannot be deemed a legal 

system due to its fragmented nature.6 For instance, Fischer-Lescano and Teubner state in this 

context that “[a]ny aspiration to the organizational and doctrinal unity of law is surely a 

chimera.”7 A similar opinion is represented by Prost, addressing the subject of unity in greater 

detail, who concludes that one should reject “…the idea that a stable and coherent system of 

secondary rules does or can exist in international law.”8 Basing much of his discussion on 

Hart’s theory on legal systems, Prost does, however, concede that this might just not be 

applicable to the special case of international law.9 In fact, others have argued that 

concentrating on a comparison with domestic law in order to establish the legality of 

international law is unhelpful, as it ignores important differences between the two.10 

 

On the other side of the debate, there are many who would argue that international law must 

be seen as a legal system, basing this on its perceived unity, as well as generally applicable 

international law such as custom, erga omnes and jus cogens.11 The ILC shows no hesitation 

in labelling international law a legal system, explicitly stating that, as such, international law 

knows of relationships between its norms based on temporality, specificity and superiority, 

without making any pronouncements as to why it takes this view.12 In contrast to the ILC’s 

apparently conjectured conclusion, Carlo Focarelli examines this question in more detail, 

concluding that international law can indeed be described as “…a legal system, ie a collection 

of rules which not only flow from certain authorized sources but are also interconnected with 

one another in the perception of the system’s addressees as a whole.”13 He produces a good 

argument in response to those who would argue that international law is not a system, by urging 

us to distinguish between the description of law as a system and the consequences that we can 

                                                 
5 E Benvenisti ‘The Conception of International Law as a Legal System’ (2008) 50 German Yearbook of 
International Law 393, at 399. 
6 C Focarelli International Law as Social Construct: The Struggle for Global Justice (Oxford University Press 
Oxford 2012) 258. 
7 A Fischer-Lescano and G Teubner ‘Regime Collisions: The Vain Search for Legal Unity in the Fragmentation 
of Global Law’ (2004) 25 Michigan Journal of International Law 999, at 1017. 
8 M Prost The Concept of Unity in Public International Law (Hart Publishing Oxford 2012) 105. 
9 Ibid., at 127-128. 
10 O Casanovas Unity and Pluralism in Public International Law (Martinus Nijhoff Publishers The Hague 2001) 
14. 
11 Focarelli (n6), at 258. 
12 International Law Commission ‘Report of the International Law Commission on the Work of its 58th Session 
(1 May-9 June and 3 July-11 August 2006) UN Doc A/61/10, at 177-178, para 251(1): “International law is a 
legal system. …As a legal system, international law is not a random collection of norms. …Norms may thus exist 
at higher or lower hierarchical levels, their formulation may involve greater or lesser generality or specificity 
and their validity may date back to earlier or later moments in time.” [emphasis added] 
13 Focarelli (n6), at 255. 
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draw from this regarding what is prescribed for this system in terms of unity, coherence and 

completeness.14 In respect to international law, Focarelli finds the debate about whether it is or 

is not a system as being overstated, simply asserting that international law is a system, because 

the international community, in particular states, consider themselves to be ‘addressees’ of 

international law and distiniguish between norms which belong to this system and those that 

do not.15 Hence, even if international law boasts some inconsistencies, gaps and fragments, one 

might argue that we can describe it as a legal system, albeit one which may not yet have reached 

the desired levels of unity and coherence. 

 

An additional argument to be made in favour of viewing international law as a legal system, 

based on the idea that this entails a certain systemic unity, is to note that fragmentation can 

only be considered a threat should international law be understood to be a legal system which 

is at least to some extent unified.16 With numerous concerns being expressed within 

international legal academia as to the potential negative effects that fragmentation might have 

on international law, it appears that these concerns can only take on substance once 

international law is understood to be a (somewhat) unitary legal system in the first place. 

Another point in favour of this stems from a principle closely related to the concept of 

international norm conflicts, namely that of systemic integration. Requiring the interpretation 

of norms to be carried out in the context of other norms of international law supports the idea 

that international law should be considered as a unified legal system.17 

 

Finally, while there might be good arguments for (and against) an understanding of 

international law as a legal system, according to D’Aspremont and Tranchez, it is not necessary 

to come to a conclusive decision on this question in order to continue with our examination of 

norm conflicts.18 Stating that “…unity is neither an objective truth nor a reality[…]”19, 

D’Aspremont and Tranchez see this determination to be more of a methodological choice than 

a verifiable truth, arguing that whilst one can look at international law from the perspective of 

incoherence and uncertainties, and find aspects of international law which sustain this, one can 

                                                 
14 Ibid., at 257.  
15 Ibid., at 258-259. 
16 CJ Borgen ‘Treaty Conflicts and Normative Fragmentation’ in DB Hollis (ed) The Oxford Guide to Treaties 
(Oxford University Press Oxford 2012) 448. 
17 D’Aspremont and Tranchez (n4), at 235-236. For a discussion on the principle of systemic integration see 
Section 3.3 below.  
18 Ibid., at 228. 
19 Ibid. 
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also, conversely, look at it from the angle of coherence and consistency, and find different 

characteristics in support of this too, making the findings of both of these viewpoints relative.20 

Following this argument, it is therefore not inappropriate for this study to take the viewpoint 

that international law is indeed a legal system which, despite some special characteristics and 

uncertainties courtesy of its decentralised nature, and despite its undeniable diversity, 

nevertheless aspires to unity.  

 

 

1.2 Which Concept of a Norm Are We Concerned With? 

 
The term ‘norm’ is often used without much reflection on its proper meaning, and applied in 

many different contexts.21 This, coupled with the fact that “[t]he concept of a norm is one of 

the most, if not the most, fundamental in all jurisprudence[…]”22, means that when the meaning 

of this term is afforded the reflection it deserves, in particular in the legal field, there is, 

understandably, much debate surrounding it.23 We therefore must give some thought to the 

concept of norms. The delineation of norms for the purposes of this thesis will concentrate on 

the way that norms can be described and typified in terms of deontic logic,24 rather than delving 

into the depths of the broader debate. Moreover, a few words will be said about both the status 

and sources of norms to be considered for the purposes of this work.25  

 

A myriad of different norms exists in the world, including, but certainly not limited to, the rules 

of games, social customs and binding legal rules.26 While terms such as ‘norms’ and 

‘normative’ are frequently referred to also beyond law, such as in relation to moral or political 

theory, the normativity of legal norms must be differentiated from that of other norms, such as 

for instance moral or political norms. This distinction may be difficult at times, in light of the 

                                                 
20 Ibid., at 228-229. 
21 For example, Robert Alexy mentions varied and often vague usage of the term in “…disciplines such as 
sociology, ethnology, moral philosophy, and linguistics.” R Alexy Theory of Constitutional Rights (J Rivers tr 
Oxford University Press Oxford 2010) 20.  
22 Ibid. 
23 Ibid. 
24 The subject of deontic logic is only briefly explored here. By way of an explanation of this logic, it suffices to 
say that deontic logic was first introduced by GH von Wright, who explains that it is derived from modal concepts. 
GH von Wright ‘Deontic Logic’ (1951) 60 Mind 1. For a more recent examination and explanation of this 
philosophy see R Hilpinen (ed) New Studies in Deontic Logic: Norms, Actions, and the Foundations of Ethics (D 
Reidel Publishing Company Dordrecht 1981).   
25 Note that an examination of how a norm can be characterised in terms of falling within the category of rules or 
principles will be carried out at a later stage, in Chapter 2. 
26 P Koller ‘On the Nature of Norms’ (2014) 27 Ratio Juris 155, at 157. 
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frequent use of the term ‘normative’ in legal literature when actually referring to the morality 

of a legal norm, without any clarification as to which normativity is intended. Hence, it is 

important to understand how to distinguish between them. Legal norms are those norms which 

are institutionalised via a legal system,27 unlike moral norms, where this does not have to be 

the case.28 It is legal norms that we are most interested in when talking about norm conflicts 

within (international) law. Therefore, unless explicitly stated, when referring to ‘norms’, this 

thesis will be referring to legal norms, that is those norms which derive their validity from, and 

are connected to, a legal system and are created through an accepted law-making process within 

a particular legal system, “…backed by organized force…”.29  

 

A helpful starting point when discussing the concept of legal norms is Kelsen’s understanding 

of norms as the meaning of acts of will, which are expressed through ought statements. Kelsen, 

whose work brought this notion to the forefront of legal thought,30 considered that “[b]y ‘norm’ 

we mean that something ought to be or ought to happen, especially that a human being ought 

to behave in a specific way.”31 He added that “‘[n]orm’ is the meaning of an act by which a 

certain behavior is commanded, permitted, or authorized.”32 [emphasis added] This 

explanation has two important implications. Firstly, norms instruct how human beings either 

ought to, should, or may, behave.33 Thus, interestingly, Kelsen did not limit his understanding 

of an ought to prescriptions or commands, but also considered that, for example, authorisations 

and permissions would be ought statements and thus fall within the category of norms.34 

Secondly, norms are the consequence, or meaning, of acts of will which command, permit or 

                                                 
27 See for example the two well-known theories of Kelsen and Hart on the issue of legal validity: H Kelsen General 
Theory of Law and State (A Wedberg tr Harvard University Press Cambridge 1949) 110-111, for whom law 
derives its validity from a presupposed ‘Grundnorm’, and HLA Hart The Concept of Law (2nd edn Oxford 
University Press Oxford 1994) 94-110, who understands the validity of legal norms to be derived from a ‘rule of 
recognition’, which informs the validity of other rules within the system. 
28 For one possible perspective as to the relationship between moral and legal norms, see J Habermas Between 
Facts and Norms: Contributions to a Discourse Theory of Law and Democracy (W Rehg tr The MIT Press 
Cambridge 1996) 105, where, when referring to the distinction between legal and moral norms, Habermas states 
that they “…appear side by side as two different but mutually complementary kinds of action norms.” 
29 Koller (n 26), at 157. 
30 Ibid., at 156. 
31 H Kelsen Pure Theory of Law (M Knight tr University of California Press Los Angeles 1967) 4. The original 
version reads: “Mit ‘Norm’ bezeichnet man: daß etwas sein oder geschehen, insbesondere daß sich ein Mensch in 
bestimmer Weise verhalten soll.” See H Kelsen Reine Rechtslehre (2nd edn 1960 Österreichische Staatsdruckerei 
Wien 1992) 4. 
32 Ibid., at 5. Kelsen 1960 (n31), at 5: “‘Norm’ ist der Sinn eines Aktes, mit dem ein Verhalten geboten oder 
erlaubt, insbesondere ermächtigt wird.” 
33 Koller (n26), at 157. 
34 Kelsen 1967 (n31), at 4-5. 
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authorize a certain behavior, and these acts of will are expressed through ought statements.35 

Accordingly, these statements are not identical with, but rather expressive of, norms.36 Hence, 

these statements do not necessarily have to be explicitly worded as, to give an example, ‘Act 

A ought to be punished by imprisonment’, but instead the normative statement can also be 

articulated in another way, for example ‘Act A is punished by imprisonment’.37 This does not 

mean that this statement describes actual fact – an is – but rather, it expresses an underlying 

ought, namely a norm.38 As Alexy points out, it is important to distinguish between the 

expression of a norm and a norm itself, for one and the same norm can be expressed in various 

ways without itself changing.39 Thus, in order to characterise a norm, we need to look at the 

underlying norm itself, rather than its expressive statement,40 and it may be useful to do so 

through the lens of deontic logic.  

 

In a few words, deontic logic, a philosophical rationale derived from modal concepts,41 looks 

at the way norms are articulated, and how they relate.42 While there are plenty of deontic 

modes,43 we are only concerned with those which help us define the function of a particular 

norm, that is those modes concerned with command, permission and prohibition. It is useful to 

look at the norm itself from the viewpoint of deontic logic, as this serves to characterise a norm, 

through establishing its function, by looking at the normative statement which expresses it.44 

According to Alexy, normative statements are articulated through using “…deontic 

expressions such as ‘may’, ‘forbidden’, and ‘shall’.”45 In the end, however, it is the norm itself 

and its function that we are identifying. For our present purposes, the usefulness of looking at 

                                                 
35 Ibid., at 5-6. This understanding of the nature of norms as being the meaning of a normative statement is referred 
to as the hyletic conception of norms. In contrast to this, others subscribe to the expressive conception of norms, 
which considers the outcome of commanding language to give rise to norms. For more on these two conceptions, 
see CE Alchourrón and E Bulygin ‘The Expressive Conception of Norms’ in Hilpinen (n24), at 96-100. One of 
the reasons why the hyletic conception is adopted here is that it recognises permissive norms, whereas the 
expressive conception considers only commanding, mandatory norms. As will be discussed in Section 2 of this 
Chapter, permissive norms play an important part in this author’s understanding of the concept of norm conflicts. 
36 Koller (n26), at 158. This view is also taken by Alexy, who draws an explicit distinction between a normative 
statement and the norm it expresses. See Alexy (n21), at 21. 
37 Kelsen 1967 (n31), at 7. See also Alexy (n21), at 22. 
38 Ibid. 
39 Alexy (n21), at 22. 
40 Ibid. Note that the distinction between the expression of a norm (ought statement) and the norm (ought) itself, 
and the fact that the characterisation of a norm must occur by reference to the latter, will become important at a 
later stage of this thesis. See Chapter 2, Section 2.  
41 Von Wright (n24), at 1. 
42 D’Aspremont and Tranchez (n4), at 231. 
43 Ibid. 
44 Alexy (n21), at 22-23. 
45 Ibid., at 23. 
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norms from the perspective of deontic logic is two-fold. Firstly, identifying the function of 

norms is closely linked to the issue of defining the concept of norm conflicts, and plays a major 

role in debates surrounding this issue, as we shall see below. Secondly, and related to this first 

point, it facilitates the identification of norms, and indeed norm conflicts, in that, by pitting the 

individual function of two apparently inconsistent norms against each other, it becomes 

apparent whether these two functions clash or not.46 According to Pauwelyn, most international 

legal norms have one of the following four main functions: Prescription, prohibition, 

permission and exemption.47 Sadat-Akhavi puts the four functions into two bigger categories, 

calling norms which impose an obligation to do or not to do something (prescriptions and 

obligations) mandatory norms, which can be either ‘obligatory’ or ‘prohibitive’.48 These norms 

are often expressed through the deontic expressions of ‘shall’ or ‘shall not’.49 On the other 

hand, permissive norms, which are often expressed through deontic terms such as ‘may’, allow 

its addressees to carry out (permission), or not to carry out (exemption), a certain act.50 While 

the first three are recognised under deontic logic,51 the fourth function, exemption, is not 

specifically part of deontic logic, but plausibly appears to fall under the same heading as 

‘permission’, in that it constitutes the flipside of a permission to do something.  

 

With this understanding of norms described through deontic logic preparing us for the 

definition of norm conflicts, we must now briefly consider the different sources from which 

international legal norms may be derived, as well as the different degrees of bindingness that 

norms may be assigned. Firstly, while this research pertains to international norm conflicts in 

general, material related to treaty conflicts in particular is valuable, as treaties, after all, express 

norms, which can be stripped down to the four functions just mentioned.52 In principle, norms 

deriving from treaty law, custom, as well as general principles are considered to fall under the 

term ‘norm’ for the purpose of this thesis. Moreover, while we have already established that 

we are referring to legal norms, a distinction has to be made here between binding legal norms 

                                                 
46 D’Aspremont and Tranchez (n4), at 231: “The main goal of deontic logic is to discover normative lacunae and 
normative inconsistencies, transforming norms in terms of abstract sentences in order to discover their feasible 
character.” Some say that deontic logic is ‘essential’ for the identification of norm conflicts. See P Eleftheriadis 
Legal Rights (Oxford University Press Oxford 2008) 96-97. 
47 Pauwelyn (n1), at 158-159. 
48 SA Sadat-Akhavi Methods of Resolving Conflicts between Treaties (Brill Leiden 2003) 5. 
49 Ibid. 
50 Ibid. 
51 Von Wright (n24), at 1. 
52 Sadat-Akhavi (n48), at 5. 
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and what we refer to as ‘soft law’.53 The latter may not usually be considered to give rise to the 

kind of conflicts that can be resolved through conflict resolution techniques as discussed here, 

but it will not be expelled from this study altogether either, as it will become relevant in a later 

part of this thesis in relation to the characterisation of certain norms.54  

 

 

2. The Definition of Norm Conflicts 
 
Having the brief foregoing delineation of the notion of norms in mind, we can now turn towards 

how the concept of norm conflicts is defined. Any discussion surrounding norm conflicts, be 

it their resolution or avoidance, must necessarily establish what it understands by the concept 

of international norm conflicts and how we can identify them. How a case is decided, and by 

what means, may be directly related to one’s understanding of conflicts.55 A precondition for 

a conflict to be possible is that there must be at least some link between both the object and the 

subject of the norms in question, meaning that the contradicting norms must both be binding 

for at least one party (having conflicting obligations towards more than one party) and the 

subject matter (object) of the norms must, at the very least, be related.56 It is helpful to take the 

perspective of the parties which the conflicting norms are directed at to discover this.57 

Moreover, the norms must both be in force and applicable at the same time.58 These 

preconditions are not controversial. However, it becomes more complicated when one moves 

to the next part of the definition: The norms must be in conflict with each other.59 To establish 

whether this is the case, it must be determined from the ‘perspective’ of each norm whether the 

application of one would breach the other.60 Here, it helps to recall how norms can be identified 

through deontic logic.61 Accordingly, two types of conflicts can be discerned: Those where two 

                                                 
53 For a discussion on soft law see, for example: J D’Aspremont ‘Softness in International Law: A Self-Serving 
Quest for New Legal Materials’ (2008) 19 EJIL 1075; KW Abott and D Snidal ‘Hard and Soft Law in International 
Governance’ (2000) 54 International Organization 421.  
54 See Chapter 2, Sections 3.1 and 4.1. D’Aspremont and Tranchez (n4), at 225. 
55 Prost (n8), at 66-67. 
56 Pauwelyn (n1), at 165. 
57 F Boudreault ‘Identifying Conflicts of Norms: The ICJ Approach in the Case of the Jurisdictional Immunities 
of the State (Germany v. Italy: Greece Intervening)’ (2012) 25 Leiden Journal of International Law 1003, at 1008. 
58 JB Mus ‘Conflicts Between Treaties in International Law’ (1998) 34 Netherlands International Law Review 
208, at 210. 
59 N Balendra ‘International Human Rights Law and International Humanitarian Law: Alternative Frameworks 
for Interaction’ in CC Eriksen and M Emberland (eds) The New International Law – An Anthology (Koninklijke 
Brill Leiden 2010) 120. 
60 Boudreault (n57), at 1010. 
61 In fact, it is argued that the narrow definition is based on deontic logic. See D’Aspremont and Tranchez (n4), 
at 231. As we shall see it is also useful for a broad definition of conflicts.  
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norms prohibit or oblige opposing acts (contrary),62 and those where two norms respectively 

prohibit and permit, or oblige and permit not to do, the same act (contradictory).63 The former 

can easily be agreed to constitute an international norm conflict, but the latter gives rise to more 

controversy.64 In what follows, the two most prominent approaches to the definition will be 

examined and evaluated. 

 

 

2.1 Preliminary Remarks 

 
Before starting our discussion on how norm conflicts should be defined, there are two 

preliminary distinctions that we need to make. Firstly, there are two divergent ways in which 

norms of international law can interact with each other: they can either conflict or 

‘accumulate’.65 The latter refers to the situation when two or more norms can be applied 

together without any conflict arising.66 This can happen either through complementing another 

applicable norm, or through supplementing it.67 Moreover, what is particularly relevant for us, 

as we shall see in the succeeding chapter, is the fact that explicit exceptions to rules also reflect 

accumulation and not conflict: “Then, pursuant to the principle of ‘effective treaty 

interpretation’, the rule must simply be carved out to the extent required to give effect to the 

exception […].”68 While exceptions do not, therefore, give rise to a situation of conflict, where 

a permission or exemption does not specify that it acts as an exception to an obligation, it does 

stand in conflict with the latter.69 Finally, there may well be apparent conflicts which turn out 

not to be conflicts at all.70 Sometimes, as we shall see in Section 3 below, a tension between 

                                                 
62 Boudreault (n57), at 1008. 
63 Ibid., at 1008-1009. 
64 Ibid., at 1009. 
65 Pauwelyn (n1), at 161. 
66 Ibid. See also J Kammerhofer ‘The Theory of Norm Conflict Solutions in International Investment Law’ in MC 
Cordonier Segger, MW Gehring and A Newcombe (eds) Sustainable Development in World Investment Law 
(Kluwers Law International Alphen aan den Rijn 2011) 90. Cf Gourgourinis, according to whom accumulation 
and conflict are determined at different levels, meaning that accumulating norms may also conflict. A 
Gourgourinis Equity and Equitable Principles in the World Trade Organization: Addressing Conflicts and 
Overlaps Between the WTO and Other Regimes (Routledge Abingdon 2016) 136: “[W]hile at the first level of 
analytical reasoning on the interactions of norms it can be suggested that all norms accumulate regardless of their 
content, at a second level only certain of these (nonetheless accumulated) norms can apply in parallel in a specific 
dispute.” 
67 Pauwelyn (n1), at 161. 
68 Ibid., at 163. Cf. Alexy’s understanding of exceptions being carved out of a rule and resolving an apparent 
conflict. Alexy (n21), at 49. Also note that the reference to ‘rules’ here refers to an understanding of rules as 
distinguishable from principles, as explained in Alexy (n21), at 44ff. See Chapter 2 of this thesis.   
69 Ibid. 
70 Milanović (n2), at 73.  
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norms of international law may be eluded by using interpretative techniques.71 This is a ‘fall-

back on other norms’ option that also reflects accumulation rather than a conflict of norms.72 

Conversely, genuine norm conflicts arise, loosely speaking, when two or more norms 

contradict each other. Some argue that the only genuine conflicts are those which are 

irresolvable by law. For example, Karl and Engisch both regard resolvable conflicts not as 

genuine, but apparent, conflicts (‘Scheinkonflikte’).73 Yet, such a distinction is not only 

confusing, but also futile, considering that one has to first determine whether a conflict can be 

resolved before the distinction comes into play.74 Howsoever the conflict might be 

characterised in hindsight, it is important, before trying to resolve anything, to establish that 

there is a norm conflict in the first place. At this point, any distinction between resolvable and 

irresolvable, apparent or genuine conflict, is ineffectual, unless aimed at distinguishing 

between conflicts that need to be resolved and those that can be dealt with through 

interpretational means.  

 

The other necessary distinction to be drawn here is one between inherent conflicts and conflicts 

within the applicable law. Inherent conflicts are conflicts which result in one norm terminating 

another norm, or rendering it invalid.75 Examples of such situations are for instance found 

within the provisions of Articles 59 and 60 VCLT.76 On the other hand, conflicts in the 

applicable law are those that do not result in either norm being ended, but rather require rules 

of priority (or other means, as we shall see) in order to determine which norm should be applied 

in the exact conflict at hand.77 For our purposes, we will concentrate on those conflicts which 

arise between the law applicable to a particular situation involving two or more parties. We are 

not concerned with the validity of norms, but specifically with the relation of priority or 

                                                 
71 Balendra (n59), at 120. 
72 Pauwelyn (n1), at 201. 
73 W Karl Vertrag und Spätere Praxis im Völkerrecht: Zum Einfluss der Praxis auf Inhalt und Bestand 
völkerrechtlicher Verträge (Springer Verlag Berlin 1983) 61; K Engisch Einführung in die Juristische Praxis (7th 
edn Kohlhammer Stuttgart 1977) 162-163.  
74 Mus (n58), at 211. Note that there might well be conflicts which, after interpretation and attempts to resolve 
them, still remain unresolved. Such conflicts are not the subject of this study, but for more information on this, 
see V Jeutner Irresolvable Norm Conflicts in International Law: The Concept of a Legal Dilemma (Oxford 
University Press Oxford 2017).  
75 J Pauwelyn ‘Bridging Fragmentation and Unity: International Law as a Universe of Inter-Connected Islands’ 
(2003-2004) 25 Michigan Journal of International Law 903, at 907. Note that in the literature, the term ‘invalid’ 
is often also used in the context of conflicts within the applicable law, to describe the inapplicability of a norm 
that has to give way to the norm taking priority in the case at hand. Therefore, in this thesis, when the term ‘invalid’ 
is used in the context of conflicts in the applicable law, it should be understood to refer to the norm being 
inapplicable rather than void. 
76 Ibid. See Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 
1155 UNTS 331 (VCLT), Articles 59 and 60. 
77 Ibid., at 908. 
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(conditional) precedence between norms, whether this be automatic or context-dependent. A 

determination of this kind of interaction gives rise to a different kind of inquiry than that 

necessary for inherent conflicts: We are not considering which norm persists and which ceases 

to exist, but which one will apply in the case at hand, or to what extent a norm applies in relation 

to another applicable norm.78  

 

 

2.2 The Debate Surrounding the Definition of International Norm Conflicts 

 
Any discussion on the definition of norm conflicts must surely start by mentioning the 

esteemed C. Wilfred Jenks, whose technical 1953 definition, the first to be strictly articulated,79 

defined conflicts as arising “…where a party to the two treaties cannot simultaneously comply 

with its obligations under both treaties.”80 Favouring a narrow definition, Jenks did not 

consider a conflict to arise between an obligation and a permission, or a less stringent 

obligation.81 Even where a conflict deprives one norm of its object, Jenks did not see a conflict, 

but a mere divergence.82 Hence, under the narrow definition, a conflict has been understood to 

arise only where the two norms provide mutually exclusive obligations for the state. Strictly 

defined, conflicts arise in the following three scenarios: 1) Two norms prescribe directly 

opposing things, 2) one norm obliges subjects to do something, which directly contradicts what 

another norm prescribes, and 3) one norm forbids and the other prescribes the same act, for 

example where one norm prohibits driving on the left and the other prescribes it.83 This rules 

out any clashes between prohibitions and permissions, thereby ignoring some of the most 

difficult disputes to be decided at the international level.84  

 

Prost supposes that the initial narrow definition continues to dominate both legal scholarship 

and judicial practice.85 Among those who are often claimed to have subscribed to such a narrow 

view of international norm conflicts are Klein, who considered that norm conflicts only arise 

                                                 
78 Pauwelyn (n1), at 327. This will become clearer in the context of the principles theory, which will be discussed 
below in Chapter 2. 
79 Ibid., at 167. E Vranes ‘The Definition of “Norm Conflict” in International Law and Legal Theory’ (2006) 17 
EJIL 395, at 401. 
80 W Jenks ‘The Conflict of Law-Making Treaties’ (1953) 30 BYIL 401, at 426. 
81 Ibid., at 451. 
82 Ibid. 
83 Prost (n8), at 52-53. 
84 Balendra (n59), at 121. 
85 Prost (n8), at 57. 
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in situations where obligations conflict in an irresolvable manner,86 and Kelsen, who saw norm 

conflicts to arise “…if one norm prescribes a certain behavior, and another norm prescribes 

another behavior incompatible with the first.”87 Moreover, Karl seems to subscribe to the 

narrow definition when writing in the Encyclopedia of International Law that, “[t]echnically 

speaking, there is a conflict between treaties when two (or more) treaty instruments contain 

obligations which cannot be complied with simultaneously.”88 Finally, Czapliński and 

Danilenko89 and, more recently, Marceau90 also appear to favour such a definition. 

 

However, there are signs that a wider definition is finding more acceptance and has enjoyed 

more support than was initially thought. For example, Kelsen’s viewpoint, apparently narrow 

if one reads his above statement in Pure Theory of Law, has to be to read in light of his General 

Theory of Norms, where he asserted that norm conflicts arise “…when…the observance or 

application of one norm necessarily or possibly involves the violation of the other.”91 The 

insertion of the word possibly suggests that, at least in his later work, his definition of norm 

conflict was wider than Jenks’.92 Moreover, if one reads Kelsen’s definition in General Theory 

of Norms in light of his pronouncement at an earlier point in the same text that “[i]f we must 

consider ‘commanding’ and ‘permitting’ as two different normative functions, then it is 

undeniable that being-permitted and being-commanded are mutually exclusive[…]”93, it seems 

quite clear that he endorsed a wide rationale of norm conflicts, which included conflicts 

between obligations and permissions.94 Additionally, Kelsen is not the only alleged promoter 

of the narrow definition who can nowadays be placed in the broad definition camp. Despite 

Karl’s earlier narrow definition, he later seems to endorse the wider definition proposed by 

Engisch.95  

                                                 
86 F Klein ‘Vertragskonkurrenz’ in K Strupp and HJ Schlochauer (eds) Wörterbuch des Völkerrechts (2nd edn De 
Gruyter Berlin 1962) vol 3, at 555. NT Tuncer ‘The Definition of Norm Conflict in Public International Law: The 
Case of World Trade Organization Law’ (2012) 9 Ankara Law Review 27, at 34.  
87 Kelsen 1967 (n31), at 205. 
88 W Karl ‘Conflicts between Treaties’ in R Bernhardt (ed) Encyclopedia of Public International Law (Elsevier 
Science Publishers Amsterdam 1984) Vol 7, at 468. Vranes (n79), at 402. Pauwelyn (n1), at 167. 
89 W Czaplińksi and G Danilenko ‘Conflict of Norms in International Law’ (1990) 21 NYIL 3, at 12-13: “One 
can speak of the conflict of treaties when one of the treaties obliges party A to take action X, while another 
stipulates that A should take action Y, and X is incompatible with Y.”  
90 G Marceau ‘Conflicts of Norms and Conflicts of Jurisdictions: The Relationship Between the WTO Agreement 
and MEAs and Other Treaties’ (2001) 35 Journal of World Trade 1081, at 1082-1085. 
91 H Kelsen General Theory of Norms (M Hartney tr Oxford University Press Oxford 1991) 123. Pauwelyn (n1), 
at 167. 
92 Prost (n8), at 57-58. 
93 Kelsen (n91), at 99. 
94 Tuncer (n86), at 35. Vranes (n79), at 402. 
95 While he seems to endorse Engisch’s wider definition of norm conflicts, Karl considers resolvable norm 
conflicts to be apparent conflicts (‘Scheinkonflikte’), whereas actual conflicts (‘eigentliche Normkonflikte) only 
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A broader definition also appears to have been favoured early on by Hart96, Rousseau97, 

Lauterpacht98 and Sir Humphrey Waldock.99 The VCLT’s Articles 30(1) and 30(4)(b), 

referring to both obligations and rights, also support a broader definition of norm conflicts.100 

The ICJ appears to share this perspective on international norm conflicts, with its Lockerbie 

decision101 seemingly showing signs of the broad definition being preferred by the Court.102 

More recently, the broad definition has been confirmed by the ILC who, in its Report on 

Fragmentation, “…adopts a wide notion of conflict as a situation where two rules or principles 

suggest different ways of dealing with a problem.”103 Additionally, it has gained increasing 

popularity within recent international legal scholarship, for instance finding support in the 

works of Vranes104 and Joost Pauwelyn,105 the latter having extensively and infamously 

addressed the phenomenon of international norm conflicts in his enlightening work, which 

focuses on the WTO as an example.106 From the present discussion, we can thus deduce that, 

                                                 
arise where two norms are actually valid at the same time. See Karl (n72), at 61: “Der Normkonflikt wurde von 
Engisch damit charakterisiert, ‘daß ein Verhalten in abstracto oder in concreto zugleich als geboten und nicht 
geboten oder als verboten und nicht verboten oder gar als geboten und verboten erscheint’. Derartige 
Widersprüche mögen bei einer prima facie-Beurteilung des vorhandenen Rechtsmaterials häufig sein, doch 
erweisen sie sich bei einer synoptischen Beurteilung in der Regel als Scheinkonflikte – jedenfalls nicht als 
eigentliche Normkonflikte. Ein eigentlicher Normkonflikt würde nämlich bedingen, daß einander 
widersprechende Normen gleichzeitig gelten...”. Also see Engisch (n72), at 162. 
96 HLA Hart Essays in Jurisprudence and Philosophy (Clarendon Press Oxford 1983) 327: “…[I]f one rule 
prohibits and another rule permits the same action by the same person at the same time, joint conformity will be 
logically impossible and the two rules will conflict.” See Prost (n8), at 59.  
97 Pauwelyn (n1), at 168. 
98 H Lauterpacht ‘The Covenant as the “Higher Law”’ (1936) 17 BYIL 54, at 58: “…not only patent inconsistency 
appearing on the face of the treaty…but also what may be called potential or latent inconsistency…”. See 
Pauwelyn (n1), at 168. 
99 Sir Humphrey Waldock stated that “[t]he idea conveyed by that term [conflict] was that of a comparison 
between two treaties which revealed that their clauses, or some of them, could not be reconciled with one another.” 
Quote found in Pauwelyn (n1), at 168.  
100 VCLT (n76), Article 30(1): “Subject to Article 103 of the Charter of the United Nations, the rights and 
obligations of States parties to successive treaties relating to the same subject-matter shall be determined in 
accordance with the following paragraphs.” [emphasis added] Article 30(4)(b): “…[T]he treaty to which both 
States are parties governs their mutual rights and obligations.” [emphasis added] See Tuncer (n86), at 42. 
101 Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from 
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United States of America) (Provisional Measures, 
Order of 14 April 1992) [1992] ICJ Rep 114 (Lockerbie). 
102 Tuncer (n86), at 41. 
103 International Law Commission ‘Fragmentation of International Law: Difficulties Arising From the 
Diversification and Expansion of International Law’ Report of the Study Group of the ILC (finalised by Martti 
Koskenniemi) (13 April 2006) A/CN.4/L.682 (ILC Report), at 19, para 25. Tuncer (n86), at 37. 
104 Vranes (n79). 
105 Pauwelyn (n1), at 169. 
106 Note that while WTO practice usually favours the narrow definition, the Banana III case is one example of the 
broad definition being used. See Prost (n39), at 60; European Communities: Regime for the Importation, Sale and 
Distribution of Bananas – Report of the Panel (22 May 1997) WT/DS27/R (Banana III), para 7.159: “…[T]he 
notion of ‘conflict’…is designed to deal with (i) clashes between obligations contained in GATT 1994 and 
obligations contained in agreements listed in Annex 1A, where those obligations are mutually exclusive in the 
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at this point in time, the narrow definition of international norm conflicts, whilst still finding 

support in some quarters, no longer represents the dominant thought in legal scholarship.107 At 

the very least, there are an increasing number of scholars and judicial bodies adhering to the 

broad definition.108  

 

 

2.3 Which Definition Should Prevail? 

 
In order to decide on the definition to be applied in this thesis, it is useful to start by 

understanding why each of the definitions are adopted, what their limits are, and how they 

serve our purposes. As we have seen, there are scholars who still adhere to Jenks’ original 

narrow definition. Indeed, such a definition is often adopted to protect the coherence of 

international law,109 with norm conflicts being understood as a threat to the legal system, by 

representing a deficiency or inadequacy within it.110 Those considering norm conflicts as 

abnormalities of the legal system are able to reduce the number of conflicts, and thereby solve 

the problem of the abnormality, through narrowing down what is understood by norm conflicts 

in the first place.111 Moreover, the narrow definition is often adopted on the basis of a strong 

affiliation with domestic law, where a hierarchical ordering ensures that inconsistencies can 

often be resolved without a real conflict arising.112 However, attempting to protect coherence 

by excluding those types of conflicts which arise between mandatory and permissive norms 

confounds the concept of conflicts with their resolution, in that it only considers conflicts that 

are difficult or impossible to resolve rather than those that, while still technically conflicts, are 

resolved relatively easily.113 But an easily resolved conflict is still a conflict.114 Moreover, 

drawing from domestic law in order to define international norm conflicts might be 

problematic, as the international legal system lacks a clear hierarchy, making it dubitable 

whether this narrow understanding of norm conflicts should be translated to international law 

without question.115 With one of the most important concepts in international law being that of 

                                                 
sense that a Member cannot comply with both obligations at the same time, and (ii) the situation where a rule in 
one agreement prohibits what a rule in another agreement explicitly permits.” [emphasis added] 
107 Vranes (n79), at 404. 
108 Boudreault (n57), at 1009. 
109 Marceau (n90), at 1082-1085. Vranes (n79), at 403. 
110 Pauwelyn (n1), at 172. 
111 Prost (n8), at 55. 
112 Ibid. 
113 Pauwelyn (n1), at 172-173. 
114 Ibid., at 173. 
115 Prost (n8), at 55. 
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the will of states, we find a strong argument in favour of the broad definition: It allows for the 

reality that states’ will may vary and vacillate over time, and that it is not always a given that 

a permission was not meant to assuage an obligation.116  

 

Yet, there is also a caveat to the broad definition: It should not be constructed so broadly that 

it may be used as a way for states to avoid some specific prohibition or obligation on the basis 

of an alleged conflict with a rather broadly defined right.117 It is necessary to consider carefully 

in each particular situation whether a tension between such norms can be considered a genuine 

conflict.118 This is, nonetheless, to be preferred over a focus “…on one type of conflict only, 

…ignoring the complexity of the potential forms of interplay between norms.”119 As a strict 

understanding of norm conflicts does not take into account that there may also be clashes 

between obligations and permissions, it unduly restricts the use of conflict resolution maxims 

such as lex specialis to ‘narrow’ conflicts, thereby automatically excluding permissions from 

prevailing over another conflicting norm, no matter how ‘special’ or ‘recent’ they may be.120 

Hence, when defining norm conflicts narrowly, our definition alone results in an automatic 

preference of prohibitions and commands over permissions and exemptions.121 While the 

automatic prioritisation of the prohibitive, more stringent norm may frequently be the outcome 

of conflict resolution, it should not be considered as applying to all situations without fail.122 

Indeed, to completely take away the possibility of resolving a clash between permissions and 

obligations or prohibitions, or unilateral conflicts (where there is only an incompatibility from 

the perpective of one norm), seems troublesome.123 Such an understanding of norm conflicts 

would not be compatible with the doctrine of ‘effet utile’, the concept of the utility of a norm 

having to stay intact.124  

 

Pertinent to this, another interesting point in favour of a broader view on norm conflicts was 

inadvertently made by Jenks himself,125 when stating: 

                                                 
116 P Merkouris Article 31(3)(c) VCLT and the Principle of Systemic Integration: Normative Shadows in Plato’s 
Cave (Brill Nijhoff Leiden 2015) 171. 
117 Tuncer (n86), at 51. 
118 Ibid. 
119 Pauwelyn (n1), at 171. 
120 Vranes (n79), at 396. Regarding lex specialis, see Chapter 3, Section 1.3. 
121 U Linderfalk ‘Normative Conflict and the Fuzziness of the International Ius Cogens Regime’ (2009) 69 ZaöRV 
961, at 966. 
122 Pauwelyn (n1), at 171. 
123 Vranes (n79), at 404. 
124 Ibid. 
125 Ibid. 
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“A divergence which does not constitute a conflict may nevertheless defeat the 

object of one or both of the divergent instruments. Such a divergence may, for 

instance, prevent a party to both of the divergent instruments from taking advantage 

of certain provisions of one of them recourse to which would involve a violation 

of, or failure to comply with, certain requirements of each other. A divergence of 

this kind may in some cases, from a practical point of view, be as serious as a 

conflict…”126. [emphasis added]  

 

If certain divergences may be just as serious, and the effect on the two norms the same as with 

narrow conflicts, then should such a divergence not be considered just as much a conflict as 

other situations that are more clear-cut? Indeed, it should. The broad definition should, hence, 

be favoured also because in the case of a broad conflict, too, the purpose or goal of the other 

norm can be thwarted.127 As regards the earlier-encountered argument that the narrow 

definition is preferable for coherence, one ought to question how ignoring part of the clashes 

that do occur between norms at the international level would enhance said coherence. Either 

way, the clash between the two means that there is an inconsistency within international law 

which creates legal uncertainty and incongruity.128 Coherence is not achieved through ‘defining 

away’ an obvious problem – it has to be resolved.129  

 

Hence, our examination of the two different viewpoints leads to the understanding that the 

broader definition is not only more persuasive, but also more useful for an examination of norm 

conflicts and norm conflict resolution at the international level than the narrow one, due to it 

being more inclusive of the different types of tensions that may arise and require resolution.130 

It therefore serves to have a broad definition in mind going forward. Pauwelyn’s well-known 

definition serves this purpose, stating: “Essentially, two norms are, therefore, in a relationship 

of conflict if one constitutes, has led to, or may lead to, a breach of the other.”131 Based on this 

definition, and applying the four deontic understandings of norm functions that we discussed 

                                                 
126 Jenks (n80), at 426. 
127 Borgen (n16), at 455. 
128 C Voigt Sustainable Development as a Principle of International Law: Resolving Conflicts between Climate 
Measures and WTO Law (Martinus Nijhoff Publishers Leiden 2009) 199. 
129 Vranes (n79), at 405. 
130 Balendra (n59), at 121. 
131 Pauwelyn (n1), at 175-176.  
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above,132 a conflict can arise out of the following four situations133: 

 

1) conflicts between mutually exclusive commands (necessary conflict) or commands 

which differ, where there may be a solution which does not result in conflict (potential 

conflict). The latter may be resolved without conflict. Let us take, for example, a 

scenario where you have to send a report within 2 weeks according to one command 

and within one week according to another. If you comply with the first rule there is a 

breach with the second rule, but complying with the second rule there is no breach. 

2) conflicts between a command and a prohibition (necessary conflict). 

3) conflicts between a command and a right (exemption) (no conflict if the latter is an 

exception to the former). 

4) conflict between a prohibition and a right (permission). 

 

Heeding this, we will now proceed by looking at situations where tensions between 

international norms may be addressed not through resolution, but by way of evading the clash 

between the two. The following section will discuss this occurrence and distinguish it from the 

resolution of genuine conflicts, which are the subject of this study. 

 

 

3. Methods of Conflict Avoidance in International Law 
 
As was briefly noted in the previous section, not all situations that at first sight appear to reflect 

a conflict between two or more norms necessarily amount to actual (or genuine) norm conflicts. 

Sometimes, interpretation leads to a situation of norm accumulation in the form of apparent 

conflicts that can be avoided. Thus, before conflict resolution techniques are employed in order 

to solve a norm conflict in international law, interpretation can help us establish whether a 

conflict actually exists.134 According to Milanović, “[t]here is a powerful tendency in 

international law toward harmonization and systemic integration that abhors conflicts and 

seeks to avoid them.”135 When this kind of avoidance is not capable of disposing of the conflict, 

a genuine conflict is at issue, whose resolution will necessarily involve a decision as to which 

                                                 
132 See Section 1.2 of this chapter. 
133 Pauwelyn (n1), at 179 
134 C McLachlan ‘The Principle of Systemic Integration and Article 31(3)(c) of the Vienna Convention’ (2005) 
54 ICLQ 279, at 286. 
135 Milanović (n2), at 73. 
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norm should prevail (in the particular case at hand) over the other (see Chapters 3 and 4).136 

Conflict avoidance thus decides between apparent and genuine conflicts.137  

 

There are a number of ways through which norm conflicts may be avoided. For example, 

prevention at the stage of negotiating emerging norms, presumption against conflict, and the 

possibility of interpreting some (apparent) conflicts ‘away’.138 Prevention may for instance be 

achieved by fashioning clear terms when drafting a new agreement which conflicts with a 

former one, defining the new norm(s) as a derogation of, or exception to another, otherwise 

conflicting, norm.139 Conflict clauses, which will be discussed in Chapter 3, may also be a way 

for states to prevent conflicts.140 This way, a conflict can be avoided before it arises. This type 

of avoidance is not the subject of this section, which will only address those types of avoidance 

that are applicable when a tension already exists, as in such cases the tension is already being 

considered by a court. Hence, only avoidance on the basis of the presumption against conflict 

and interpretation are discussed here.141 

 

 

3.1 What is the Presumption Against Conflict? 
 
It is generally considered that, as in many legal systems, “…there is a strong presumption 

against normative conflict […]”142 within international law.143 This means that generally 

speaking, any new norm is created with the existing plethora of norms in mind and should, 

thus, be read in a way that is in line with existing law, unless an explicit deviation says 

otherwise.144 As Kelsen acknowledged,  

 

“…since the cognition of law, like any cognition, seeks to understand its subject as 

a meaningful whole and to describe it in noncontradictory statements, it starts from 

                                                 
136 Ibid. 
137 Pauwelyn (n1), at 240. 
138 Ibid., at 237. 
139 Ibid. 
140 Mus (n58), at 214. Note that they can also fall under conflict resolution. See Chapter 3, Section 1.1. 
141 Pauwelyn (n1), at 237. 
142 ILC Report (n103), at 25, para 37. 
143 Jenks (n80), at 427; M Akehurst ‘The Hierarchy of the Sources of International Law’ (1974/1975) 47 BYIL 
273, at 275. Balendra (n59), at 120. 
144 Pauwelyn (n1), at 240. 
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the assumption that conflicts of norms within the normative order which is the 

object of this cognition can and must be solved by interpretation.”145  

 

The ICJ confirmed this approach in the Right of Passage case, stating that as a doctrine of 

interpretation, emerging international law “…must, in principle, be interpreted as producing 

and as intended to produce effects in accordance with existing law and not in violation of it.”146 

Thus, when there is a possibility of interpreting two clashing norms as being compatible with 

each other, this interpretation must be preferred to one that maintains the conflict. The 

presumption against international norm conflicts is thus also in part related to a narrow 

definition, and based on concerns that acknowledging too many norm conflicts may threaten 

the unity, and with it the very existence, of the international legal system.147 However, just as 

the narrow definition proved to be insufficient, there are limits to the presumption against 

normative conflict. Only where the norms in question leave room for interpretation can the 

presumption be upheld. The clearer and more precisely formulated the norms in question are, 

the less likely it is possible to uphold the presumption.148 Additionally, presumption cannot go 

so far as to restrict a change in international law, should that change be intended, nor should 

the presumption be applied to the extent that it leads to an automatic decision in favour of an 

existing norm.149 If the conflicting norms cannot be interpreted in a consistent manner, the 

presumption has been rebutted and a genuine conflict exists.150 At this stage, presumption is 

not enough to resolve the matter.151 

 
 
 
 
 
 

                                                 
145 Kelsen 1967 (n31), at 206. See also, for the original version of this quote, Kelsen 1960 (n31), at 210: “Da aber 
die Erkenntnis des Rechts – wie jede Erkenntnis – ihren Gegenstand als sinnvolles Ganzes zu begreifen und in 
widerspruchslosen Sätzen zu beschreiben sucht, geht sie von der Annahme aus, daß Normenkonflikte innerhalb 
des ihr gegebenen…Normenmaterials im Wege der Interpretation gelöst werden können und gelöst werden 
müssen.”  
146 Case concerning Right of Passage over Indian Territory (Merits) [1960] ICJ Rep 6 (Right of Passage case), at 
142. ILC Report (n103), at 26, para 39. 
147 D’Aspremont and Tranchez (n4), at 231. 
148 ILC Report (n103), at 27, para 42. See also Jenks (n80), at 429: “The presumption against conflict is not, 
however, of an overriding character. It is one of the elements to be taken into account in determining the meaning 
of a treaty provision, but will not avail against clear language or clear evidence of intention.” 
149 Pauwelyn (n1), at 242. 
150 Ibid. 
151 Ibid., at 242-243. 
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3.2 Conflict Avoidance Through Interpretation 

 
The main alternative to conflict resolution is the harmonisation of the clashing norms through 

conciliatory interpretation.152 This means that the normative statements in question, which 

express the relevant norms, are interpreted in such a way that the result is that the meaning of 

these statements (that is, the norms) are found to be compatible with each other, the conflict 

essentially being interpreted away. In order for this to be possible, the norms must be relevant 

to each other, and the particular norm which is to be interpreted in harmony with another norm 

must be broad enough to allow for such an interpretation.153 This speaks against conflict 

avoidance in cases that involve rather explicit, clear-cut prohibitions or other definitive norms. 

Moreover, as interpretation cannot add norms, it can only operate within the clear meaning of 

the terms that are being interpreted, and cannot surpass this meaning.154 In the narrow sense, 

interpretation means using the tools available under Articles 31 and 32 VCLT. In the broad 

sense, it means using everything a judge can utilise to aid interpretation.155  

 

Article 31(1) VCLT provides that norms may be interpreted ‘in their context’, meaning that, 

as a minimum, they are interpreted in light of all the other norms contained in the same treaty.156 

This is very closely linked to the presumption against conflicts discussed above.157 

Interpretation in light of norms not included in the treaty is covered by Article 31(3) and 32 

VCLT. Article 31(3)(a) and (b) provide that norms may be interpreted in light of subsequent 

agreement between the parties,158 and subsequent practice in applying the treaty,159 

respectively. Article 32 mentions supplementary means of interpretation such as the historical 

background of the treaty.160 The Article is supplementary, as its wording reveals, and the fact 

that it refers to ‘means’ and uses the term ‘may’, as opposed to ‘rule’ and ‘shall’ as found in 

                                                 
152 Balendra (n59), at 135. 
153 Pauwelyn (n1), at 245. 
154 Ibid. 
155 Ibid. 
156 VCLT (n76), Article 31(1): “A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and purpose.” [emphasis added] 
157 Pauwelyn (n1), at 247. 
158 VCLT (n76), Article 31(3)(a): “Any subsequent agreement between the parties regarding the interpretation of 
the treaty or the application of its provisions[…]”. 
159 Ibid., Article 31(3)(b): “Any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation[…]”. 
160 Ibid., Article 32: “Recourse may be had to supplementary means of interpretation, including the preparatory 
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the 
application of article 31, or to determine the meaning when the interpretation according to article 31: (a) Leaves 
the meaning ambiguous or obscure; or (b) Leads to a result which is manifestly absurd or unreasonable.”  
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Article 31, highlights the difference between the two provisions.161 However, in reality, the 

difference is not so extensive, perhaps merely introducing an element of caution into the 

consideration of preparatory works, which are often not that clear-cut, as opposed to the more 

distinctly defined material referred to in the more general rule of Article 31.162 Moreover, this 

difference appears to be even less substantial in light of how the preparatory works referred to 

under Article 32 are employed in practice: Despite a strict reading of Article 32 pointing 

towards preparatory works only coming into consideration once interpretation under Article 31 

has not been conclusive, or in order to confirm the meaning of interpretation under Article 

31,163 in practice, the travaux preparatoires may have a greater role than such a reading 

permits. Indeed, it has been stated that the travaux are considered by courts much earlier on in 

the interpretation of a treaty norm, informing the interpretation carried out under Article 31 

VCLT.164 This is also Mortenson’s view, who claims that “…the fact remains that travaux play 

a more important role in the actual practice of treaty interpretation than the dominant theoretical 

understanding of the VCLT would suggest.”165 

 

Another method of interpretation, albeit not explicitly mentioned in the VCLT, is the doctrine 

of effective treaty interpretation, a method which Karl mentions in passing, considering it 

worth looking into for the purpose of resolving treaty conflicts.166 This doctrine finds 

recognition in the commentary to the final ILC Draft Articles to the VCLT, in which the ILC 

deems it to be implicitly acknowledged in the wording of Article 31(1) (‘in the light of its 

                                                 
161 R Gardiner ‘The Vienna Convention Rules on Treaty Interpretation’ in Hollis (n16), at 487. 
162 Ibid., at 490. 
163 VCLT (n76), Article 32. See JD Mortenson ‘Travaux of Travaux: Is the Vienna Convention Hostile to Drafting 
History?’ (2013) 107 AJIL 780, at 782-783. 
164 R Gardiner Treaty Interpretation (2nd edn Oxford University Press Oxford 2015) 11.  
165 Mortenson (n163), at 783. See also at 780-781 and 821. Note, however, that this does not seem to have been 
settled in the literature. For literature supporting the greater importance of preparatory works, see Mortenson 
(n163); J Klabbers ‘International Legal Histories: The Declining Importance of Travaux Préparatoires in Treaty 
Interpretation?’ (2003) 50 Netherlands International Law Review 267; SM Schwebel ‘May Preparatory Work Be 
Used to Correct Rather Than Confirm the “Clear” Meaning of a Treaty Provision?’ (1997) Svensk Juristtidning 
797. For the opposing view, see for example U Linderfalk ‘Is the Hierarchical Structure of Articles 31 and 32 of 
the Vienna Convention Real or Not? Interpreting the Rules of Interpretation’ (2007) 54 Netherlands International 
Law Review 133; A Orakhelashvili ‘The Recent Practice on the Principles of Treaty Interpretation’ in A 
Orakhelashvili and S Williams (eds) 40 Years of the Vienna Convention on the Law of Treaties (British Institute 
of International and Comparative Law London 2012) 151-152; G Abi-Saab ‘The Appellate Body and Treaty 
Interpretation’ in M Fitzmaurice, O Elias and P Merkouris (eds) Treaty Interpretation and the Vienna Convention 
on the Law of Treaties: 30 Years On (Martinus Nijhoff Publishers Leiden 2010) 104-105; KJ Vandevelde ‘Treaty 
Interpretation from a Negotiator’s Perspective’ (1988) 21 Vanderbilt Journal of Transnational Law 281, at 296-
297. 
166 Karl (n88), at 473. Note that the principle can be considered to be at least reflected in the wording of Article 
31(1), which refers to a treaty being interpreted “…in the light of its object and purpose.” See above, n156.  
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object and purpose’), considering it to be useful, albeit with certain limitations.167 These 

limitations were also recognised by the ICJ in one of its advisory opinions, holding that “…the 

rule of effectiveness, cannot justify the Court in attributing to the provisions…a meaning 

which…would be contrary to their letter and spirit.”168 This doctrine, therefore, also ensures 

that the presumption against conflict is rebutted when necessary in order to ensure that one of 

the norms is not robbed of its effect without resolving the conflict through actual conflict 

resolution.169 

 

The aforementioned methods of interpretation are quite straightforward, and they are not used 

so much as outright avoidance, but are rather employed because interpretation is required, with 

the result of this interpretation being that there can be shown to be no conflict. On the other 

hand, Article 31(3)(c), is more obviously used for the actual purpose of avoiding a conflict and 

will thus be discussed in more detail. 

 

 

3.3 Systemic Integration 

 
Article 31(3)(c) is said to incorporate more than a mere rule of interpretation – rather, it 

enshrines the principle of systemic integration.170 McLachlan even assigns the role of a 

constitutional norm to this concept, claiming that it is akin to a ‘master-key’, in that, ordinarily, 

interpretation can be limited to the particular treaty in a certain case, but in some cases one 

needs to access the international sphere as a whole.171 Indeed, the concept of systemic 

integration has received considerable attention in recent scholarship,172 in particular as 

                                                 
167 Draft Articles on the Law of Treaties with commentaries, International Law Commission ‘Report of the of the 
International Law Commission on the Work of its 18th Session’ (4 May-19 July 1966) GAOR 21st Session Supp 
No 9 UN Doc (A/6309/Rev.1) (1966), at 219, para 6: “The Commission…took the view that, in so far as the 
maxim ut res magis valeat quam pereat reflects a true general rule of interpretation, it is embodied in article 27, 
paragraph 1, which requires that a treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to its terms in the context of the treaty and in the light of its object and purpose. When a treaty is open 
to two interpretations one of which does and the other does not enable the treaty to have appropriate effects, good 
faith and the objects and purposes of the treaty demand that the former interpretation should be adopted. Properly 
limited and applied, the maxim does not call for an ‘extensive’ or ‘liberal’ interpretation in the sense of an 
interpretation going beyond what is expressed or necessarily to be implied in the terms of the treaty. Accordingly, 
it did not seem to the Commission that there was any need to include a separate provision on this point.” See also 
Pauwelyn (n1), at 248. 
168 Interpretation of Peace Treaties (Second Phase) (Advisory Opinion) [1950] ICJ Rep 221, at 229. 
169 Pauwelyn (n1), at 251. 
170 McLachlan (n134), at 280. 
171 Ibid., at 281. 
172 J D’Aspremont ‘Articulating International Human Rights and International Humanitarian Law: Conciliatory 
Interpretation Under the Guise of Conflict of Norms-Resolution’ in M Fitzmaurice and P Merkouris (eds) The 
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concerns its potential diminishing effect on the fragmentation of international law.173 This has 

sharply elevated the importance assigned to this principle.174 It constitutes the most used 

conflict avoidance technique within international law,175 and requires that  where two or more 

norms clash, they should, as far as possible, be interpreted in a way that they are in harmony 

with each other.176 The purpose of this is the unification of international law, making sure no 

norm is interpreted in total seclusion from general international law,177 and so supporting the 

idea promoted by the ILC that self-contained regimes do not operate entirely outside the ambit 

of general international law.178 Despite the renewed attention paid to Article 31(3)(c) VCLT 

based on concerns about the coherence, integrity and unity of international law,179 there are 

some questions regarding the scope of this Article which require further attention. 

 

3.3.1 The Scope of Article 31(3)(c) 

 
As the entire Article 31 VCLT is seen as reflecting customary international law, systemic 

integration must be considered as also forming part of custom, with its interpretative principles 

being equally applicable to non-treaty sources of international law.180 This understanding is 

supported by the various references to systemic integration by international courts and 

tribunals.181 The Article itself is somewhat vague, leaving open questions as to how to delineate 

its scope.182 Firstly, which norms can be taken into account when interpreting something in 

light of ‘relevant rules of international law’ – custom, general principles, treaty law, or all 

three?183 Considering the broad words ‘any rules of international law’, it would appear that 

                                                 
Interpretation and Application of the European Convention of Human Rights – Legal and Practical Implications 
(Koninklijke Brill NV Leiden 2013) 7-8. 
173 VP Tzevelekos ‘The Use of Article 31(3)(c) of the VCLT in the Case Law of the ECtHR: An Effective Anti-
Fragmentation Tool or a Selective Loophole for the Reinforcement of Human Rights Teleology? Between 
Evolution and Systemic Integration’ (2010) 31 Michigan Journal of International Law 621, at 665. 
174 D’Aspremont (n172), at 15. 
175 ILC Report (n103), at 208, para 413. 
176 D’Aspremont (n172), at 8. 
177 McLachlan (n134), at 280. 
178 ILC Report (n103), at 91, para 172. Tzevelekos (n173), at 670. 
179 Tzevelekos (n173), at 630-631. 
180 D’Aspremont (n172), at 15; J D’Aspremont ‘The Systemic Integration of International Law by Domestic 
Courts: Domestic Judges as Architects of the Consistency of the International Legal Order’ in OK Fauchald and 
A Nollkaemper (eds) The Practice of International and National Courts and the (De-)Fragmentation of 
International Law (Hart Publishing Oxford 2012) 151. See also E de Wet and J Vidmar ‘Conclusions’ in E de 
Wet and J Vidmar (eds) Hierarchy in International Law: The Place of Human Rights (Oxford University Press 
Oxford 2012) 306; ILC Report (n103), at 215, para 427. 
181 D’Aspremont (n172), at 15. 
182 Merkouris (n116), at 17-18. 
183 A van Aaken ‘Defragmentation of Public International Law Through Interpretation: A Methodological 
Proposal’ (2009) 16 Indiana Journal of Global Legal Studies 483, at 497. Note that the term ‘rule’ used here by 
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norms deriving from all sources of international law may be considered under Article 

31(3)(c),184 as is generally recognised in international legal literature185 as well as international 

judicial practice.186 Opinion seems more divided on the matter as to whether decisions from 

courts and tribunals and scholarly opinions should also be considered to fall under the wording 

of Article 31(3)(c). Some argue that, as judicial decisions and scholarly opinions do not give 

rise to norms, they may not be included in this understanding, instead being considered to fall 

under the broader category of ‘supplementary means’ of Article 32.187 However, others read 

the wording to be rather more extensive and include these subsidiary sources in its meaning,188 

or at the very least understand judicial decisions to constitute ‘subsequent practice’ under 

Article 31(3)(b).189 The wording of Article 31(3)(c) moreover suggests that only legal norms 

of international law (‘rules’) are to be considered for interpretation,190 meaning that emerging 

or non-binding norms are excluded.191 Regarding the meaning of the term ‘relevant’, many 

agree that the rules in question have to relate to the same ‘subject matter’, yet this does not 

clarify to what degree the subject matter should be equivalent.192 The general rule of thumb 

here appears to be that a rule is relevant as long as it helps with the interpretation of the rules 

in conflict.193  

 

Secondly, the most contentious difficulty in determining the scope of this Article arises from 

                                                 
the drafters is referring to legal norms and does not mean to distinguish between rules and principles in the way 
we do in a later chapter of this thesis (see Chapter 2). 
184 U Linderfalk ‘Who are “The Parties”? Article 31, Paragraph 3(c) of the Vienna Convention and the “Principle 
of Systemic Integration” Revisited’ (2008) 55 Netherlands International Law Review 343, at 345. 
185 See for example McLachlan (n134), at 290; ILC Report (n103), at 215, para 426(b); Gardiner (n164), at 299-
300; Marceau (n90), at 1087; Merkouris (n116), at 19; P Sands ‘Treaty, Custom and the Cross-Fertilization of 
International Law’ (1998) 1 Yale Human Rights and Development Law Journal 85, at 95, para 24.  
186 See for example Golder v UK (App no 4451/70) ECHR 21 February 1975 Series A No 18 (Golder v UK), para 
35, acknowledging that general principles are included in the wording; Pauwelyn (n1), at 255-256; Merkouris 
(n116), at 41-45. 
187 Merkouris (n116), at 20.  
188 Gardiner (n164), at 300.  
189 For example, Gardiner argues that one can consider the range of practice listed by Crawford in determining 
what might fall under ‘subsequent practice’. This list includes ‘international and national judicial decisions’: J 
Crawford Brownlie’s Principles of Public International Law (8th edn Oxford University Press Oxford 2012) 24. 
See Gardiner (n164), at 255 and 258-259. Decisions emanating from international judicial bodies or even treaty 
bodies might also be considered as ‘passive’ state practice on the basis that states implicitly endorse them as ‘law’ 
by not opposing them. See M Scheinin ‘Impact on the Law of Treaties’ in MT Kamminga and M Scheinin The 
Impact of Human Rights Law on General International Law (Oxford University Press Oxford 2009) 33. Moreover, 
it has been commented that a greater use of Article 31(3)(b) may provide international courts with an increased 
“…influence in international law-making by way of interpretation…”: I Venzke How Interpretation Makes 
International Law: On Semantic Change and Normative Twists (Oxford University Press Oxford 2012) 234. 
190 McLachlan (n134), at 290. ILC Report (n103), at 214, para 426(a). 
191 R Nordeide ‘The ECHR and its Normative Environment: Difficulties Arising from a Regional Human Rights 
Court’s Approach to Systemic Integration’ in Fauchald and Nollkaemper (n180), at 120. 
192 Merkouris (n116), at 21. 
193 Pauwelyn (n1), at 264. 
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the words ‘applicable…between the parties’, which do not give any hint as to whether by ‘the 

parties’ only the parties to the dispute (broad understanding) or all the parties to the interpreted 

norm (strict understanding) are referred to.194 Hence, this term causes the most debate within 

doctrine.195 For instance, while for Pauwelyn the norms have to be applicable between all the 

parties to the treaty,196 Marceau considers the Article applicable when the norms in question 

are applicable to all the parties to the dispute.197 Linderfalk, having dedicated much attention 

to this contentious point, uses linguistics and the VCLT’s own interpretation techniques to 

explain why the strict reading is correct.198 Without going into detail on the various arguments 

put forward by Linderfalk to support his understanding of ‘parties’, suffice it to say that there 

are just as many arguments that could lead to the opposite view. To give an example, Linderfalk 

argues that ‘the parties’ in Article 31(3)(c) should be taken to have the same meaning as in 

Article 31(2)(a),199 pointing out that in other provisions, the VCLT is explicit when only a 

certain number of the parties to a treaty is referred to.200 However, the counterargument to this 

is that the drafters were also quite specific whenever they intended for all the parties to a treaty 

to be addressed by a certain provision, referring to ‘all the parties’.201   

 

From a look at the literature it is thus clear that the Article is not conclusive on this issue, and 

throughout the many scholarly discussions on the subject, very different opinions have been 

reached.202 Moreover, judicial practice is also ambiguous on this point.203 For example, the 

Biotech case204 is sometimes said to advocate for a strict approach, taking the view that only 

rules applicable between all the parties to the treaties to be interpreted can be taken into account 

under Article 31(3)(c).205 However, Merkouris rightly points out that the approach in Biotech 

is much more nuanced than might first be perceived.206 The Panel leaves open the possibility 

that in a different context, a different understanding of the term ‘parties’ may be appropriate, 

                                                 
194 McLachlan (n134), at 291. 
195 Merkouris (n116), at 22. 
196 Pauwelyn (n1), at 258. 
197 Marceau (n90), at 1087. 
198 Linderfalk (n184), at 346-350. 
199 Ibid., at 350. 
200 Ibid., at 353. 
201 For examples, see Merkouris (n116), at 23 and 23 n77. 
202 Ibid., at 24. 
203 Ibid., at 46. 
204 European Communities: Measures Affecting the Approval and Marketing of Biotech Products – Report of the 
Panel (29 September 2006) WT/DS291-3/R (Biotech case), para 7.68. 
205 Van Aaken (n183), at 498.  
206 Merkouris (n116), at 46. 
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without taking a position as to its correct reading.207 A broader reading was also adopted by 

the Panel in US - Shrimp Arbitration208 and by the ICJ in the Oil Platforms case.209 In general, 

a broader reading seems to be more frequently accepted.210 One often voiced concern with 

regards to the strict understanding is that it would limit the usefulness of Article 31(3)(c) VCLT 

and lead to many disputes involving multilateral treaties being interpreted in isolation from 

other rules of international law.211 This surely cannot be the purpose of Article 31(3)(c). Yet, 

Linderfalk argues that such concerns are unfounded, on the basis that other provisions, for 

example Article 31(3)(b) and Article 32, allow for other international norms and treaties to be 

taken into account if it should be necessary to interpret the ordinary meaning or object and 

purpose of a treaty.212 According to Linderfalk, these provisions therefore “…prevent 

inconsistencies and incoherence between different systems of law.”213 However, it is not said 

that a stricter approach brings more stability than the broader one, as interpretation may still 

differ from court to court. Plus, the parties to a treaty may change, which, if the strict approach 

were to be followed, would require a change in previous interpretation.214 Merkouris 

concludes, after a detailed examination of case law both from before and after the adoption of 

the VCLT, that when the broader reading is used, the other criteria, such as relevance, must be 

satisfied to a higher degree, to balance it out.215 Hence, it appears that the best approach to the 

issue surrounding the ‘parties’ might be a flexible one, balancing all the requirements with 

respect to each instance where Article 31(3)(c) is applied.216 

 

Finally, a word must be said about the temporality issue surrounding the Article. But before 

going into this, it is also prudent to note the questions raised with regard to the non-

retroactivity, and hence temporal application, of the VCLT itself. Article 4 VCLT provides: 

                                                 
207 Biotech case (n204), para 7.72: “Before applying our interpretation of Article 31(3)(c) to the present case, it is 
important to note that the present case is not one in which relevant rules of international law are applicable in the 
relations between all parties to the dispute, but not between all WTO Members, and in which all parties to the 
dispute argue that a multilateral WTO agreement should be interpreted in the light of these other rules of 
international law. Therefore, we need not, and do not, take a position on whether in such a situation we would be 
entitled to take the relevant other rules of international law into account.” [emphasis added] 
208 United States: Import Prohibition of Certain Shrimp and Shrimp Products, Report of the Panel (15 June 2001) 
WT/DS58/RW (US-Shrimp Arbitration), para 5.57; Merkouris (n116), at 47. 
209 Merkouris (n116), at 49. Oil Platforms (Islamic Republic of Iran v United States of America) (Preliminary 
Objections) [1996] ICJ Rep 803 (Oil Platforms Preliminary Objections), para 29. 
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“Without prejudice to the application of any rules set forth in the present 

Convention to which treaties would be subject under international law 

independently of the Convention, the Convention applies only to treaties which are 

concluded by States after the entry into force of the present Convention with regard 

to such States.”217 

 

If read in a strict way, the provisions of the VCLT would only apply to treaties concluded after 

its coming into force. However, upon examining the wording of this non-retroactivity clause, 

it appears that the provision itself does not favour a strict meaning, which would lead to a 

seriously limited and incoherent application of the VCLT; rather, it acknowledges that the 

Convention may be closely related to custom.218 However, the question arises as to the extent 

of this relationship – should the entire Convention be considered as a complete and all-

encompassing list of codified custom?219 To view the VCLT in such a way would be to (falsely) 

assume that at the time of the VCLT’s drafting, all of the rules contained therein were already 

established custom, that they represented “…very firm rules of customary international law 

and that even textual lacunae could be filled by applying the provisions of the VCLT beyond 

their prescribed scope of application.”220 The wording of the preamble, which refers to 

‘codification’ and ‘progressive development’ strongly suggests that this is not the case.221 As 

the VCLT articles do not give any indication as to which provisions should be considered to 

fall under which category, there is also no clear rule as to which provisions should apply 

retroactively. Hence, as Rosenne stated only shortly after the adoption of the VCLT, it seems 

preferable to consider each provision individually, on the basis of its own innate meaning, as 

                                                 
217 VCLT (n76), Article 4. 
218 Scheinin (n189), at 24-25. See also S Rosenne ‘The Temporal Application of the Vienna Convention on the 
Law of Treaties’ (1970) 4 Cornell International Law Journal 1, at 20: “It would hardly be consistent with the 
Vienna Convention itself or with the intention of its draftsmen, to attribute to article 4 an interpretation so rigid 
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219 M Scheinin ‘Human Rights Treaties and the Vienna Convention on the Law of Treaties: Conflict or Harmony?’ 
in European Commission for Democracy through Law (Venice Commission) The Status of International Treaties 
on Human Rights (Council of Europe Publishing Strasbourg 2006) 45. 
220 Ibid., at 46. 
221 VCLT (n76), Preamble: “Believing that the codification and progressive development of the law of treaties 
achieved in the present Convention will promote the purposes of the United Nations set forth in the Charter, 
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well as in light of both the VCLT as a whole and of contemporary international law in 

general.222 

 

Similarly to the challenge posed by questions relating to the non-retroactivity of the VCLT, the 

wording of Article 31(3)(c) (‘at the time of conclusion of the treaty’) does not say anything 

specific about temporality – that is, whether it concerns those norms applicable when the 

relevant norm came into force, or those applicable at the time of the relevant dispute.223 

Merkouris, in discussing the debates that preceded the final adoption of Article 31(3)(c), 

provides ample evidence that this was a controversial point in the drafting process, on which 

no agreement was found.224 It emerges from the discussions that it was agreed that the intention 

of the parties mattered the most in deciding what the temporal element of Article 31(3)(c) 

should be.225 This also seems to be what courts, despite otherwise showing divergent 

approaches to temporality, commonly focus on.226 It makes sense to take such a flexible 

approach based on the parties’ intentions with regard to Article 31(3)(c), since, as per usual, a 

balance should be struck between stability and evolution.227 Moreover, while in the past it was 

more likely that rules coming into force after the conclusion of the treaty in question would not 

fall within the temporal scope of Article 31(3)(c), there is increasing indication that 

                                                 
222 Rosenne (n218), at 18: “Each provision must be considered on its own intrinsic merits, in its context in the 
Convention as a whole and in the light of the requirements of the present-day international society, and not on the 
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poses.” 
223 McLachlan (n134), at 291. 
224 Merkouris (n116), at 114. 
225 Ibid., at 120. See for example Sir Humphrey Waldock and A de Luna in International Law Commission 
‘Summary Record of the 770th Meeting’ (A/CN.4/SR.770), YILC (1964) Vol I, at 317, paras 33 and 34; E Jimenéz 
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subsequently emerging rules may now also be considered.228 The ICJ’s decision in Namibia229, 

for example, points towards this.230  

 

3.3.2 Application of Systemic Integration in International Judicial Practice 

 
A look at the application of the principle of systemic integration in international judicial 

practice will let us determine how courts and tribunals use Article 31(3)(c), despite the 

uncertainties surrounding its scope, as well as to evaluate whether there is consistency in how 

the Article has been received in case law. In the past, there were only scarce, isolated references 

to the principle of systemic integration within international case law.231 Some of the early cases 

referring to this principle are the Iran-US Claims Tribunal case of Esphahanian v Bank 

Tejarat232, in which the tribunal referred explicitly to Article 31(3)(c) in order to be able to 

explain its use of other material relevant to the subject matter that was at dispute,233 and the 

European Convention on Human Rights234 (ECHR) cases of Golder235 and Loizidou236. In the 

last decade, reference to systemic integration has become much more frequent,237 concurrently 

with increased concerns relating to the fragmentation of international law.238 Among the cases 

evidencing use of the principle, some showcase a rather straightforward application, whereas 

others appear more problematic. For example, the ICJ’s judgment in the Oil Platforms case239, 

                                                 
228 Pauwelyn (n1), at 265-266. 
229 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa 
(Advisory Opinion) [1971] ICJ Rep 16 (Namibia Advisory Opinion), para 53: “Mindful as it is of the primary 
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233 Ibid., at 160-161. McLachlan (n134), at 293. 
234 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR). 
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Loizidou, para 44. 
237 McLachlan (n134), at 294-295. 
238 Ibid., at 280. 
239 Oil Platforms (Islamic Republic of Iran v United States) (Judgment) [2003] ICJ Rep 161 (Oil Platforms 
Judgment). For a discussion of this case see for example J Kammerhofer ‘Oils Well that Ends Well? Critical 
Comments on the Merits Judgment in the Oil Platforms Case’ (2004) 17 Leiden Journal of International Law 695. 
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while providing the first example of the World Court invoking the principle of systemic 

integration and highlighting its important role,240 is generally understood to portray a rather 

questionable use of the principle.241 Making explicit reference to Article 31(3)(c), without 

however giving any indication as to how it should be applied,242 the Court went so far in its 

application of the principle of systemic integration as to change the law applicable in the case, 

therefore demonstrating an overly indulgent use of the Article.243 As D’Aspremont rightly 

commented, “…the principle of systemic integration cannot go as far as displacing the 

applicable law.”244 In Djibouti v France245, on the other hand, the ICJ demonstrated a more 

restrained and appropriate use of the principle.246 Once more, it mentioned the Article 

explicitly, yet this time it limited the effect that this interpretative tool could have rather than 

using it to expand the law.247 In Namibia, the ICJ, without referring to Article 31(3)(c) 

specifically, appears to apply the principle, and in doing so even gives its opinion on the 

temporal element of the Article, stating that the rules to be taken into account should be those 

which are in force, as “…an international instrument has to be interpreted and applied within 

the framework of the entire legal system prevailing at the time of the interpretation.”248 

[emphasis added] 

 

Article 31(3)(c) has also been resorted to by other courts and tribunals in the past decade, 

sometimes (rarely) trying to delineate its scope, other times seemingly applying the principle 

without any specific reference to it.249 For example, as seen above, the WTO panel in Biotech 

applied Article 31(3)(c) expressly and added to attempts to trace the scope of the Article.250 

The European Court of Human Rights’ (ECtHR) Al-Adsani case251 provides an illustrative 

example for the use of systemic integration in the face of a conflict between human rights law 
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(and the ECHR in particular) and general international law.252 Deciding on the tension between 

international rules on state immunity and the ECHR right of access to court, the ECtHR, 

explicitly referring to the Vienna Convention provision,253 used it in order to automatically 

hold the infringement of the right on the basis of immunity to be proportionate.254 Like the Oil 

Platforms case above, this is another example of a rather problematic use of the Article. The 

Court’s reasoning is questionable to say the least, especially in light of the Court’s claim that 

the infringement in the case had been proportionate, which it reached without actually carrying 

out any adequate examination of the proportionality requirement.255 Applying Article 31(3)(c) 

in a way that goes beyond its intended scope of allowing for relevant rules of international law 

to be taken into account for the sake of aiding interpretation, the Court used it to side-step the 

tension present in the case in general, and the required detailed proportionality examination in 

particular.256 This is a misapplication of the principle of systemic integration.257 Further, it also 

highlights that there is a limit to the principle’s ability to avoid conflicts, and hence where the 

conflict is genuine (that is, cannot be avoided), courts should not try to avoid it through 

interpretative techniques, as doing so will inevitably lead to incomplete or skewed results. 

 

Further case law from the ECtHR shows its facetted use of the principle. Without going into 

too much detail, what seems particular strange about the widely criticised Behrami and 

Saramati258 decision, is that the Court chose to avoid the subject of norm conflict altogether.259 

Hence, here the ECtHR not only avoided a conflict through harmonious interpretation, its 

approach could be more appropriately called ‘ignoring the existence of the conflict’.260 

Moreover, the Court did not make it clear how the Article contributed to the interpretation of 

that particular case,261 and its clear disregard of the ILC’s interpretation of international law 
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effectively speaks against any involvement of Article 31(3)(c) in the judgment.262 Almost half 

a decade after this contentious decision, the Al-Jedda case263 made its way to the ECtHR’s 

docket. This time, instead of disregarding the subject of norm conflict altogether, the Court 

chose to acknowledge that there was a question as to whether the pertinent UN SC resolution 

and Article 5(1) ECHR were actually in conflict.264 Without explicitly referring to Article 

31(3)(c), the Court used harmonious interpretation in order to come to the conclusion that there 

was no breach of Article 5. In doing so, the Court established an interpretative presumption 

according to which “... it is to be expected that clear and explicit language would be used were 

the Security Council to intend States to take particular measures which would conflict with 

their obligations under international human rights law.”265 Thus, when the terms of an SC 

resolution leave room for interpretation, the Court “…must…choose the interpretation which 

is most in harmony with the requirements of the Convention and which avoids any conflict of 

obligations.”266 Hence, the conflict could be avoided without any need for resolution. Nada267, 

the following year, was widely believed to provide the occasion for the Court to directly 

address the question left open by Al-Jedda, namely what would happen if the SC was explicit 

in its intention for human rights norms to be infringed, thus creating a conflict in need of 

resolving.268 But instead, while holding that the presumption established in Al-Jedda had been 

rebutted,269 the Court considered that the conflict before it could once again be avoided on the 

basis that Switzerland had “…some latitude, which was admittedly limited but nevertheless 

real, in implementing the relevant resolutions of the UN Security Council.”270 Hence, the Court 

considered that the two norms could still be interpreted in harmony with each other,271 

explicitly referring to Article 31(3)(c) VCLT when building its reasoning.272  

 

Despite the question left open by the Court, its approach in Al-Jedda and Nada is to some 

                                                 
262 Ibid. 
263 Al-Jedda v UK (App no 27021/08) ECHR 7 July 2011 (Al-Jedda v UK). For a discussion of this case see for 
example M Milanović ‘Al-Skeini and Al-Jedda in Strasbourg’ (2012) 23 EJIL 121. See also Miko (n260). 
264 Ibid., para 101. 
265 Ibid., para 102. 
266 Ibid. 
267 Nada v Switzerland (App no 10593/08) ECHR 12 September 2012 (Nada). For a discussion of this case see 
for example J Genser and K Barth ‘Targeted Sanctions and Due Process in Law’ in J Genser and B Stagno Ugarte 
(eds) The United Nations Security Council in the Age of Human Rights (Cambridge University Press Cambridge 
2014) 216-218. 
268 Miko (n260), at 1373. 
269 Nada (n267), para 172. 
270 Ibid., para 180. 
271 Ibid., para 197. Miko (n260), at 1375. 
272 Ibid., para 169. Note that the Court also applied the same presumption from Al-Jedda and Nada in Al-Dulimi 
and Montana Management Inc. v Switzerland (App no 5809/08) ECHR 21 June 2016 (Al-Dulimi), paras 134-155. 
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extent to be applauded, especially when compared to the previous, deplorable, (alleged) usage 

of the principle with regards to the earlier two examples referred to. These cases are an example 

for harmonious interpretation being used as a tool of interpretation in order to avoid a conflict, 

without either avoiding the idea of a conflict completely or using systemic integration 

abusively to extend the law. Whilst there are also certain negative aspects to these judgments,273 

their positive effect is that the UN is held to a particular standard and has to be explicit to break 

that standard.274 Whenever there is room for interpretation, the presumption is that the SC did 

not intend for its member states to violate human rights in the process of complying with its 

Charter obligations. Hence, the responsibility for a violation lies with the member state and the 

ECtHR can hold it accountable, ensuring that human rights are protected also as regards actions 

appertaining to the UN, even when they are aimed at the crucial goal of international 

security.275  

 

3.3.3 Critical Evaluation of Systemic Integration 

 
Use of the principle of systemic integration (or other interpretational techniques) “…offers the 

enticing prospect of averting conflict of norms, by enabling the harmonization of rules rather 

than the application of one norm to the exclusion of another[…]”276, which many see as an 

advantage in an international legal system which is wrought with concerns about its 

fragmentation, believing that by reading international norms in harmony with each other, the 

coherence of the system is safeguarded. Jenks even went so far as to propose that avoidance 

could enhance the development of international law, by ensuring that definitive decisions on 

norm conflict resolution do not have to be made ‘prematurely’.277 This is an interesting 

perspective, in that it appears to advocate for resolution only where it can be determinative in 

resolving the problem, not where it might make matters even less clear or set something in 

stone that maybe should still be worked on. While it might certainly be said that it is not useful 

                                                 
273 For example, if this presumption is applied in cases where there is no real room for discretion, as seems to have 
been the case in Nada, the meaning of the SC resolution in question will be distorted. Thus, its application should 
be limited to cases where states do have at least some discretion regarding the interpretation of the particular 
resolution. See E de Wet ‘(Implicit) Judicial Favoring of Human Rights Over United Nations Security Council 
Sanctions: A Manifestation of International Constitutionalism?’ in Fabbrini and Jackson (n2), at 47. 
274 Miko (n260), at 1372. See also de Wet (n273), at 47. 
275 See for example Milanović (n2), at 97-99. 
276 McLachlan (n134), at 286. 
277 Jenks (n80), at 434: “…[T]here may well be cases in which it is wiser to leave a conflict temporarily unresolved 
while taking whatever action may be practicable to minimize certain of its effects, rather than to attempt 
prematurely to settle it by an authoritative decision which may secure a formal settlement at the price of 
perpetuating underlying elements in the conflict which have not been satisfactorily reconciled.” 
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to resolve a problem in a way that would make matters even more confusing, it is questionable 

whether it is wise to forcibly delay decisions on the resolution of conflicts, as this hinders any 

natural development and also means that a genuine conflict is forced into the, unfitting, box of 

an apparent conflict. As we have seen above, there are many instances where international 

courts or tribunals appear unprepared for making a decision as to the relationship of two 

conflicting norms, leading them to apply conflict avoidance in a rather inappropriate manner. 

 

Moreover, apart from the positive example of, for instance, Al-Jedda, the case law has shown 

that courts and tribunals are using it inconsistently, both between different bodies and within 

the practice of a court itself, without, in the majority of cases, heeding any attention to the 

scope and meaning of the provision. The incoherent practice of international courts and 

tribunals, rather than providing clarification as to what it means to ‘take account’ of the 

‘normative environment’ of a norm,278 often adds to the confusion. Scholars and courts are 

divided with respect to the meaning of Article 31(3)(c)’s terms, and hence its proper 

application, and instead of practice establishing more certainty with regard to its scope, it is 

creating even more uncertainty.279 Without clarity, judges have a lot of room for discretion,280 

and depending on a court’s understanding of the Article, various interpretations of the same 

issue are perceivable.281 It is not a given that every such interpretation will have the effect of 

enhancing international law.282 Quite to the contrary, systemic integration can lead to quite 

divergent interpretations of the same issue.283 While there may well be instances where a 

harmonious reading of two clashing international norms may be advantageous, such an 

approach to norm conflicts also has various pitfalls – especially when it is applied abusively. 

Firstly, interpreting norms in harmony with other norms of international law might result in a 

restrictive meaning being given to the norm so interpreted.284 This is particularly dangerous 

with regards to clashes between general international law and human rights, as is evident from 

the Al-Adsani case. Secondly, it is certainly not the case, contrary to what some scholars were 

shown to believe,285 that systemic integration is generally the appropriate tool for enhancing 

coherence within international norms. It should therefore be used with caution. This point is 

                                                 
278 D’Aspremont (n172), at 10. 
279 Nordeide (n191), at 137. 
280 D’Aspremont (n172), at 8-9. 
281 D’Aspremont (n180), at 157. 
282 Ibid. 
283 D’Aspremont and Tranchez (n4), at 236. 
284 Ibid. 
285 Tzevelekos (n173), at 630-631 and 665; D’Aspremont (n172), at 15; McLachlan (n134), at 280. 
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made rather well by Tzevelekos, who writes that 

 

“…analysis of the case law demonstrates that systemic integration cannot (and 

should not) provide more than a simple ‘point of contact’ between conflicting 

norms. Beyond this basic function, there is little, if any, room at all for systemic 

integration to effectively promote the unity of international law. Rather, it resigns 

this role to classic and well-known techniques used to resolve conflict of norms 

problems.”286 [emphasis added] 

 

Hence, it appears that the role that harmonious interpretation plays in ensuring international 

legal unity and counter-acting trends of fragmentation “...may have been inflated.”287 The use 

of conflict avoidance in general and Article 31(3)(c) in particular should therefore be carried 

out in a rather thoughtful manner, instead of being employed simply because it appears the 

easiest way out of what could otherwise amount to a complicated legal conflict. If the 

conflicting norms cannot be interpreted in a way that is consistent, the presumption has been 

rebutted and a conflict exists;288 the next step is to consider how the conflict in question should 

be resolved.289 This is a crucial point: Although interpretive techniques may be useful in order 

to minimise the tension between clashing norms, we should not try to presume against conflicts 

by all means possible, with disregard for any real conflict that may exist. The principle cannot 

be understood as a ubiquitous remedy in all situations where international norms clash.290 

Where there is a real conflict we should not shy away from it, we should resolve it. Norm 

conflicts are a natural occurrence within law, but they are also an opportunity for clarification 

and development. To uphold a presumption against conflict at all costs, even where a conflict 

is real and acute, would put a stopper on an important necessity for international law (or indeed 

any legal system), namely its ability to evolve.291 It is thus essential that this need be respected 

and brought into balance with the other important element of law, that is stability, which the 

presumption is intended to address.292  

 

                                                 
286 Ibid., at 686. 
287 I van Damme ‘Some Observations About the ILC Study Group Report on the Fragmentation of International 
Law: WTO Treaty Interpretation Against the Background of Other International Law’ (2006) 17 Finnish 
Yearbook of International Law 21, at 38. 
288 Pauwelyn (n1), at 242. 
289 Borgen (n16), at 461. 
290 McLachlan (n134), at 318. 
291 Pauwelyn (n1), at 242. 
292 Ibid. 
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4. Conlusion: A Broad Definition of Norm Conflicts and the Distinction 
Between Avoidance and Resolution 
 
This chapter has, firstly, sought to provide some useful delineations in relation to international 

norm conflicts, including whether we can speak of norm conflicts in the international legal 

context, which norms we are concerned with, how norm conflicts should be defined, and how 

to distinguish between conflict avoidance and conflict resolution. In this regard, Section 1 

demonstrated that it is appropriate to continue the present study from the perspective that 

international law constitutes a legal system proper, and that we can therefore speak of norm 

conflicts within the realms of this system. This is so, inter alia, because we can find at least 

some evidence for unity within the system, and concerns about the fragmentation of 

international law evidence this. Moreover, this section answered the important question as to 

what the meaning of the term ‘norm’ is in the context of norm conflicts, determining that we 

are referring to legal norms (stemming from all the sources of international law) which, as 

Kelsen explains, are oughts expressed through ought statements. We relied on the use of 

deontic logic, in order to show how we can characterise norms according to their function 

(prohibition, prescription, permission or exemption).  

 

Making further use of these deontic modes, Section 2 set out to define the concept of norm 

conflicts, showing that while certain preconditions (such as both norms being in force and 

applicable and at least one of the parties to the dispute being bound by both norms) are 

relatively easily met, the most difficult element of such a definition lies in what we understand 

to be a ‘conflict’. Presenting the differences between a narrow understanding of conflict, which 

excludes situations where permissions or exemptions clash with more stringent prohibitions 

and obligations, and a broad understanding, which includes these types of conflict, the reasons 

underlying each definition were explored, with the result that the broader definition was 

adopted for the present study. While there is still support for the narrow definition, its currency 

within the literature is waning, and its exclusion of all conflicts of a certain type seems too 

restrictive and ignorant of the very real tensions that frequently arise within international law. 

 

Finally, a particular way of addressing international norm conflicts was the subject of Section 

3. Here, we saw that there is a difference among types of norm interaction, specifically between 

accumulation and conflict. We addressed how in order to find out whether norms that appear 



Chapter 1 

 

52 

to be in tension with each other can indeed be accumulated, meaning that there is only an 

‘apparent’ conflict, we must turn to interpretation. Whenever interpretation does not result in 

a harmonious reading of the two norms together, a genuine conflict exists, meaning that 

resolution is required. Otherwise, such resolution can be averted, and the conflict has been 

avoided. Such avoidance is based on the presumption against conflict within international law, 

which views all new international norms to be created with existing norms in mind, and thus 

requires that they are read in harmony with each other. It can be achieved through different 

interpretational techniques, most of which are included in the VCLT. In particular, Article 

31(3)(c) VCLT, representing the concept of systemic integration, is frequently resorted to by 

courts, and has been given much importance in scholarship, despite difficulties concerning its 

scope. A brief examination of practice showed that whilst this concept is often used in a 

confusing manner, without explaining its proper scope, or even in an abusive manner, there are 

instances where it has been used appropriately, without the subject of the tension having been 

completely ignored, or the interpretation going too far. Thus, it may be useful for avoiding 

some conflicts, but there are limits to its proper use, in that genuine conflicts require resolution. 

Forcefully trying to harmonise two genuinely conflicting norms can lead to unfortunate and 

undesirable results, and may result in too much discretion for the courts, divergent readings of 

the same situation by different courts, or restrictive interpretations of certain norms. Thus, 

avoidance should be used with caution and, if unsuccessful, resolution must be sought instead.   
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2  

Rules and Principles in International Law: Applying 
Alexy’s Principles Theory 
 
 
 
 
 
Introduction 
 
Having addressed the idea of conflicts in some detail, we will now explore another notion 

which is central to our enquiry, and that is the notion of norms. While the previous chapter 

explored the definition of legal norms, this chapter will instead focus on their internal structure 

and theorisation. In examining norm conflicts in international law, I have chosen to concentrate 

on Alexy’s A Theory of Constitutional Rights1 and his distinction, within norms, between rules 

and principles. This distinction has already been addressed by various notable scholars such as 

Esser, who advocates for a qualitative distinction between rules and principles beyond one 

based merely on the generality of norms,2 and Dworkin, whose theory predates and underlies 

Alexy’s.3 However, among the literature addressing the distinction, Alexy’s is arguably the 

most refined and influential contribution, and so has been chosen to form the background to 

the present discussion, providing a theoretical tool to help us conceptualise norms and norm 

conflicts, and how we can identify them in international law. With a theory as extensive and 

elaborate as this, it is difficult to do full justice to it within the bounds of a doctoral thesis. Yet, 

                                                 
1 R Alexy A Theory of Constitutional Rights (J Rivers tr Oxford University Press Oxford 2002). 
2 J Esser Grundsatz und Norm in der Richterlichen Fortbildung des Privatrechts (4th edn JCB Mohr Tübingen 
1990) 51 and 98.  
3 R Dworkin Taking Rights Seriously (Duckworth London 1997). Dworkin famously criticised Hart’s distinction 
of primary and secondary rules for being limited to a description of law that contains only rules. See Dworkin, at 
22. For Hart’s theory, see HLA Hart The Concept of Law (3rd edn Oxford University Press Oxford 2012) 79-100. 
S Taekema The Concept of Ideals in Legal Theory (Kluwer Law International The Hague 2003) 12 and 215. 
Despite the undeniable influence that Dworkin’s theory has had on legal scholarship in this field, his theory has  
been criticised for being ‘incomplete’ or ‘problematic’. See G Conway The Limits of Legal Reasoning and the 
European Court of Justice (Cambridge University Press Cambridge 2012) 140; S Douma Optimization of Tax 
Sovereignty and Free Movement (21 IBFD Doctoral Series Amsterdam 2011) 34. For more information on how 
Dworkin’s and Alexy’s theory differs, see for example K Tuori ‘Fundamental Rights Principles: Disciplining the 
Instrumentalism of Policies’ in AJ Menéndez and EO Eriksen Arguing Fundamental Rights (Springer Dordrecht 
2006) 34-39 and BH Wegener ‘Principles into Practice: The German Case’ in R Macrory Principles of European 
Environmental Law (Europa Law Publishing Groningen 2004) 101 fn 2. For other scholars writing about the 
distinction between rules and principles, see for example CW Canaris Systemdenken und Systembegriff in der 
Jurisprudenz: Entwickelt am Beispiel des Deutschen Privatrechts (2nd edn Duncker & Humblot Berlin 1983) 50-
55; H Ávila Theory of Legal Principles (Springer Dordrecht 2007).  
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for the purposes of this thesis, it is hoped that the account supplied here is sufficient to the aim 

of the study, and can provide a solid background for the reader.  

 

The first section of this chapter gives an account of Alexy’s theory, inter alia examining the 

differences between rules and principles in terms of their behaviour in relation to norm 

conflicts. It also provides a brief study of the relevant criticisms that have been raised against 

this theory, concluding with a claim as to the transferability of the distinction between rules 

and principles to the international level (Section 1). Subsequently, some preliminary remarks 

are made about the identification of rules and principles in general, and the differences in the 

behaviour of rules and principles with regards to situations of norm conflicts are discussed in 

more detail (Section 2). This will set the scene for an identification of rules and principles 

within international law. The task of examining whether it is possible to discern norms within 

international law as constituting either rules or principles will be taken up in the subsequent 

two sections, through an exploration of three different possibilities of encountering rules 

(Section 3) and principles (Section 4) in international law. Section 3 will include an 

examination of certain international environmental law norms, chosen due to the uncertainty 

that surrounds the structure of norms emerging from this field, norms that constitute clear 

prohibitions, as a more straightforward example, and a provision from a bilateral tax treaty, 

which will be analysed to see whether we can identify frameworks of rules within a single 

provision. Section 4 will mirror Section 3, in that it also begins with an exploration of 

international environmental law and the possibility of identifying principles within this 

complex field, before moving on to considering how clusters of principles could be found in 

the interplay between multiple provisions within one international legal instrument, and 

concluding with a more straightforward example of limitation clauses found in human rights 

treaties. Finally, the fifth and final section will draw a conclusion to the chapter.   

 
 
1. Discussion of Alexy’s Theory 
 
1.1 Alexy’s Theory on Rules and Principles 

 
1.1.1 The Distinction Between Rules and Principles 

 
The starting point for Alexy’s theory appears to have been Dworkin’s distinction between rules 

and principles, according to which principles and rules differ in the way that they are applied, 
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with rules applying in a definitive, all-or-nothing manner, and principles being applied ‘more 

or less’.4 With his theory, Alexy adds nuance to this distinction, especially in the way that he 

explains the prima facie character of each type of norm.5 Referring to the distinction as a long-

standing and frequently used concept, Alexy points out that it has nevertheless been expressed 

and applied inconsistently.6 He clarifies the distinction as being one between two notions that 

are both part of the concept of a norm.7 Importantly, the distinction is absolute: a legal provision 

may contain numerous norms within its structure, but every norm it contains is always either a 

principle or a rule.8 Most commonly, the criterion used in distinguishing between the two types 

of norms is that of generality,9 and indeed, principles usually take a rather general form as 

compared to rules, which are frequently much more precise.10 However, this feature alone does 

not distinguish the two,11 and many other criteria for distinction have been advanced,12 with 

some considering that a principle is of lower weight than a rule.13 Alexy, however, does not 

consider the distinction to be one of degree.14 While not denying that there may be some truth 

in claims that suggest that rules and principles usually show divergent degrees of generality, 

he considers the decisive distinction between them to be of a qualitative nature. Alexy 

understands rules as being ‘fixed points’ in what is legally and factually possible, either being 

applied to their fullest meaning or not at all, depending on their applicability.15 Principles, on 

                                                 
4 Ibid., at 24-25: “The difference between legal principles and legal rules is a logical distinction. Both sets of 
standards point to particular decisions about legal obligation in particular circumstances, but they differ in the 
character of the direction they give. Rules are applicable in an all-or-nothing fashion. If the facts a rule stipulates 
are given, then either the rule is valid, in which case the answer it supplies must be accepted, or it is not, in which 
case it contributes nothing to the decision. … But this is not the way…principles…operate. Even those which 
look like rules do not set out legal consequences that follow automatically when the conditions provided are met.” 
Alexy inter alia criticises Dworkin’s theory for its reliance on the possibility of listing all exceptions to a rule, 
which he deems to be impossible. See R Alexy ‘Rechtsregeln und Rechtsprinzipien’ in N MacCormick and others 
(eds) Conditions of Validity and Cognition in Modern Legal Thought (31 ARSP Beiheft 5 Steiner Verlag 
Wiesbaden 1985) 16-17. 
5 This will be explained in more detail below, see Section 1.1.2. 
6 Alexy (n1), at 45.  
7 Ibid. 
8 Ibid. 
9 Ibid. See also International Law Commission ‘Fragmentation of International Law: Difficulties Arising From 
the Diversification and Expansion of International Law’ Report of the Study Group of the ILC (finalised by Martti 
Koskenniemi) (13 April 2006) A/CN.4/L.682 (ILC Report), at 20, para 28: “The commonplace distinction 
between ‘rules’ and ‘principles’ captures one set of typical relationships, namely those between norms of a lower 
and higher degree of abstraction.” 
10 Ibid., at 60. See for example J Raz ‘Legal Principles and the Limits of Law’ (1972) 81 Yale Law Journal 823, 
at 838.  
11 Ibid., at 50. 
12 For examples of other distinguishing criteria that have been proposed, see Ibid., at 60. 
13 M Klatt ‘Robert Alexy’s Philosophy of Law as System’ in M Klatt (ed) Institutionalized Reason: The 
Jurisprudence of Robert Alexy (Oxford University Press Oxford 2012) 7. 
14 Alexy (n1), at 47. Klatt (n13), at 7. 
15 Ibid. Taekema explains well why rules may often be more specific than principles by pointing to the relationship 
between these two types of norms. See Taekema (n3), at 13: “An important reason why rules are fixed 
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the other hand, which Alexy characterises as optimisation requirements, are applied to their 

fullest extent in light of what is factually and legally possible.16 

 

Despite the distinctive nature of principles in respect to rules, Alexy explains that both types 

of norms are reasons for ought-judgments, which can be expressed in deontic terms, as 

prohibitions, commands and permissions.17 Both can thus be communicated through 

prohibitive, permissive and commanding language.18 Ávila’s explanation expands on this point 

in the following way: Principles require that a result of a certain type is achieved, meaning that 

they are of a ‘deontic-teleological character’; they are deontic, in that they constitute norms 

that oblige, permit or prohibit, and teleological because the content of these norms promotes 

an ‘ideal state of affairs’.19 Rules, on the other hand, he understands to be ‘deontic-

deontological’; they are the former for the same reasons as principles, and the latter because 

they derive from norms that define the ought precisely.20 That both rules and principles can be 

expressed through deontic modes is important, considering that norms are not only most easily 

discerned by means of using deontic logic, but characterising them in this way also aids our 

identification of norm conflicts.   

 

1.1.2 Differences Between Rules and Principles in the Context of Norm Conflicts 

 
Alexy sees the most obvious distinction between principles and rules to be revealed in the 

context of norm conflicts.21 The fact that principles are optimisation requirements and rules are 

either fulfilled or not means that when there are tensions between rules or principles 

respectively, these tensions must be addressed in different ways.22 Conflicts between rules are 

resolved by either applying one rule with the result of rendering the other invalid, or by 

applying a valid exception to a rule.23 Contrastingly, a conflict of principles (which Alexy calls 

                                                 
determinations is that they are the outcome of a weighing of principles. The more general nature of principles is 
then explained by the fact that only the rule takes into account the limits of law and facts. It is a principle of 
criminal law that a suspect taken into custody must be brought before a judge as soon as possible; it is a rule of 
Dutch criminal law that this must be within three days.” 
16 Ibid. 
17 Ibid., at 45. See also Ávila (n3), at 41. 
18 Ibid. 
19 Ávila (n3), at 35. 
20 Ibid. 
21 Alexy (n1), at 48. Other scholars who consider this to be an important distinction include Dworkin (n3), at 26-
27; Canaris (n3), at 50-55. 
22 Ibid., at 47-50. 
23 Ibid., at 49. Note that exceptions to a rule are rules in themselves, which are pitted against the original rules to 
determine which of the two applies to a particular case. 



                 Rules and Principles in International Law: Applying Alexy’s Principles Theory 

 

57 

competing principles) is resolved through balancing the two principles, with one outweighing 

the other on the basis of the particular circumstances of the case, without the latter being invalid 

as a result of this process or an exception having to be applied.24 In contrast to situations of 

rule conflicts, principle collisions involve two equally valid and applicable norms, which do 

not, in principle, contradict each other, but which happen to collide under particular 

circumstances. In this case, we cannot resolve the conflict by determining which of the norms 

is valid in the relevant situation – an absolute decision in favour of one norm could not be made 

due to a lack of automatic precedence between them.25 Thus, instead of one norm automatically 

prevailing over the other with the result of the ‘inferior’ norm being invalid in the situation (as 

is the case when rules conflict), when principle collisions are resolved, both principles continue 

to apply – one simply outweighs the other in respect to the particular circumstances of the given 

case.26 The balancing of the two interests expressed by the principles leads to “…a conditional 

relation of precedence between the principles in the light of the circumstances of the case 

[…]”27, which can change and be reversed in disparate circumstances.28 

 

The foregoing thus shows that, under Alexy’s theory, whether norms are considered to be rules 

or principles will have an effect on how norm conflicts can be resolved.29 As a consequence, 

when rules conflict, resolution techniques such as lex posterior or lex specialis can be applied 

in order to decide which norm is applicable, or the conflict may be resolved on the basis of 

substantive superiority.30 Principles, however, require an ad hoc decision through balancing, 

deciding the conflict on the basis of the circumstances of a given case. An important point 

made by Alexy is that the outcome of a weighing exercise constitutes (something akin) to a 

rule, whose legal consequences are identical with those of the principle taking precedence over 

the other.31 In relation to this, which Alexy refers to as the Law of Competing Principles, he 

explains the difference between the prima facie character of rules and principles: Whilst 

principles cannot, themselves, provide the extent to which they are applicable in light of the 

factual and legal possibilities in play, a definitive determination of what is required within the 

                                                 
24 Ibid., at 50. 
25 Ibid., at 51. 
26 Ibid., at 50. 
27 Ibid., at 52. 
28 Ibid. 
29 N Petersen ‘Customary Law Without Custom? Rules, Principles, and the Role of State Practice in International 
Norm Creation’ (2007-2008) 23 American University International Law Review 275, at 287-288. 
30 Alexy (n1), at 49. 
31 Ibid., at 54. 
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domain of this possibility is inherent in rules.32 Within this domain of possibility a rule is valid, 

without, it becomes invalid.33 However, criticising Dworkin’s distinction between rules 

(absolute application or invalidity) and principles (direction, but not definitive)34 for lacking 

nuance, Alexy clarifies that rules are not applied in absolute terms when an exception applies, 

meaning that they then adopt a prima facie character.35 Still, the prima facie character of rules 

and principles is different, as rules cannot be automatically trumped by weightier principles, 

and can arise as an outcome of a balancing of competing interests, whereas principles can be 

trumped by a weightier principle.36 Moreover, where rules conflict with principles, rules 

usually prevail on the basis of constituting the more specific norm;37 they bring with them an 

‘intentional decisiveness’, whereas principles ‘only’ proffer reasons towards a certain 

decision.38 However, there can be (rare) instances where a rule is overcome by a principle. In 

this case, it is the broader principle underlying the norm, as well as the formal, weighty 

principles relevant to rules that are weighed against a competing principle.39 

 

Contrary to Alexy’s theory, Ávila argues that weighing also comes into play in the application 

of rules, but it seems that he may have confounded interpretation and application. In judicial 

interpretation, there will always be an element of Abwägung, which Ávila describes as 

weighing and balancing. But Abwägung of the type employed in the process of interpretation 

could also be understood to mean ‘consideration’ or ‘reflection’.40 Some form of assessment, 

which some may understand as weighing up different arguments, is always involved in the 

interpretational stage of judicial decision-making. Ávila himself alludes to this, albeit once 

more using the term ‘application’ rather than ‘interpretation’, when writing: “All these 

considerations show that reflecting on reasons is not a particularity of principles; rather, it is a 

general feature of any application of norms.”41 [emphasis added] The examples put forward by 

                                                 
32 Ibid., at 57. 
33 Ibid. 
34 Dworkin (n3), at 24-26. 
35 Alexy (n1), at 57-58. Cf Aleksander Peczenik, for whom the fact that rules may also merely create a prima facie 
obligation when exceptions apply means that a weighing exercise takes place between rules and their exceptions. 
Moreover, he also considers that because evaluative interpretation is part of the application of all legal norms, 
weighing and balancing is applicable to both rules and principles. See A Peczenik On Law and Reason (Kluwer 
Dordrecht 1989) 82. 
36 Ibid., at 58.  
37 Petersen (n29), at 291. 
38 Ávila (n3), at 49 and 60-61. 
39 For Alexy’s explanation of formal principles see Alexy (n1), at 58. M Jestaedt ‘The Doctrine of Balancing – Its 
Strengths and Weaknesses’ in Klatt (n13), at 156. 
40 The DUDEN provides Überlegung (consideration) and Bedenken (reflection) as synonyms for Abwägung. See 
≪http://www.duden.de/rechtschreibung/Abwaegung≫ accessed 18 June 2018. 
41 Ávila (n3), at 25. 
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Ávila seem to describe two instances where, instead of there being a conflict, one norm may 

be interpreted to constitute an exception for the other.42 This is indeed confirmed by Ávila 

himself when he states:  

 

“…the exception may not be provided for in the legal order, a situation where the 

judge will assess the importance of the reasons against the application of the rule, 

counterweighing the arguments for and against the creation of an exception in a 

concrete case. …[T]he process through which exceptions are created is also a 

process of valuing reasons: because there is a contrary reason that axiologically 

outweighs the reason that serves as the grounds for the rule itself, one decides to 

create an exception. It is the same valuing process of arguments and counter-

arguments, i.e. weighing.”43 

 

This quote also raises an aspect of principles that is often mentioned in scholarship – their 

perceived link with morality and ethics. For example, Canaris argues that principles differ from 

rules in that they have ‘axiological content’ and interact with other norms in a dialectic and 

complementary manner.44 Thus, one of the criteria employed in order to distinguish between 

rules and principles is the axiological criterion, whereby principles, but not rules, constitute the 

axiological basis for decision-making.45 However, while Alexy concedes that principles are 

related to values (that is, axiology), in that each of these concepts may be satisfied to the 

greatest extent possible, he also insists that they are fundamentally different in terms of the 

concepts of practical reason attached to them: Principles are, as we have established above, 

deontological, whereas values belong to the concept of axiology – that is, they derive from the 

single basic notion of what is ‘good’.46 This is also Ávila’s perception, who clarifies that 

“[p]rinciples comprise the deontological aspect of values because they do not only demonstrate 

something worth seeking but also determine that such state of affairs ought to be promoted.”47 

Nevertheless, even if we were to agree that principles also have an axiological attribute, what 

we are interested in here are legal conflicts and legal norms, rather than moral or ethical 

conflicts. Thus, we will leave any discussion of axiology or value-talk aside and focus on 

                                                 
42 Ibid., at 21. 
43 Ibid., at 22. 
44 Ibid., at 9. See Canaris (n3), at 50, 53, 55.  
45 Ibid., at 11. 
46 Alexy (n1), at 87-88. See also J Raz Practical Reason and Norms (Oxford University Press Oxford 1999) 11-
12. 
47 Ávila (n3), at 99-100. 
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principles as legal norms which can be expressed through deontic language and which, in 

situations of conflict, should be applied as far as possible in light of the given circumstances. 

 

 

1.2 A Brief Look at Critiques and Supporting Arguments 

 
The aspect of Alexy’s theory that has received most criticism is without a doubt the concept of 

balancing, with many criticising it for its perceived irrationality –  a critique that is probably 

much enhanced by the fact that Alexy develops his theory in the context of fundamental 

(constitutional) rights and states that there cannot be any absolute rights that cannot be 

outbalanced in theory.48 As this topic will be picked up again and addressed in more detail in 

a subsequent chapter,49 we will only briefly introduce one of the main attacks towards this 

aspect of the principles theory here, put forward by Habermas, and provide a little preview of 

the debate between the two theorists. Compressing Habermas’ critique into few words, it 

denounces the use of balancing in the adjudication of fundamental rights on the basis that it 

risks fundamental rights being outweighed by security considerations or other public 

interests.50 Habermas does not believe that balancing can be guaranteed to be a rational 

exercise.51 Alexy refutes Habermas’ criticism by showing that balancing carried out by courts 

in the light of two (or more) conflicting principles can be both reasoned and well-argued, and 

therefore not lacking in rationality.52 For example, balancing can be formulated in 

mathematical terms, determining how weights are set against each other.53 The claim as to the 

rationality of balancing finds support in scholarship, with Schauer, for instance, saying that 

balancing is just as rational as other ways of making decisions based on law.54 He states that 

proportionality involves a structured consideration of the circumstances based on a reasoned 

process that could be likened to the process we engage in when solving mathematical 

equations.55 Indeed, there are concepts in legal adjudication that require courts to make similar 

                                                 
48 Alexy (n1), at 196. See also below Chapter 4, Section 3. 
49 See Chapter 4. 
50 J Habermas Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy (M Rehg 
tr The MIT Press Cambridge 1996) 254-259. See also M Scheinin ‘Terrorism and the Pull of Balancing in the 
Name of Security’ in M Scheinin and others (eds) Law and Security – Facing the Dilemmas (EUI Working Paper 
Law 2009/11), at 57. 
51 Ibid., at 259. Scheinin (n50), at 57. 
52 Alexy (n1), at 405. For his entire argument on this point see pages 401-414. 
53 Jestaedt (n39), at 158. 
54 F Schauer ‘Balancing, Subsumption, and the Constraining Role of Legal Text’ in Klatt (n13), at 308. See also 
Klatt ‘Robert Alexy’s Philosophy of Law as System’ (n13), at 10; C Bernal Pulido ‘On Alexy’s Weight Formula’ 
in Menéndez and Eriksen (n3), at 109. 
55 Ibid. 
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judgments, without being criticised for being irrational, as for example considering whether 

someone acted as the ‘reasonable man’, or whether someone is guilty of a crime ‘beyond a 

reasonable doubt’.56 With this preliminary conclusion in mind, we shall leave a more detailed 

discussion of this subject for a later point in this thesis.  

 

Apart from the critique aimed at balancing, some have criticised Alexy’s work for over-

simplifying the plethora of norm-types that exist within legal reasoning.57 Others have 

expressed their doubt as to whether the distinction has been sufficiently justified.58 Klement 

states that only a definitive ought can decide a case, while a prima facie obligation cannot, 

meaning principles cannot be considered to fall within the category of norms.59 In his argument, 

he considers that “[t]here is no sliding scale of lawfulness[…]”60, so all constitutional rights 

have to apply in definitive terms, with principles being mere reasons for norms.61 However, 

the prima facie obligation of a principle, when outweighing another principle, turns into a 

definitive ought,62 so the decision between two competing principles based on balancing still 

requires a decision on whether something is lawful or not. In contrast to a definitive norm, 

before the completion of the balancing exercise, the decision is still pending.63 Thus, this 

critique does not carry much weight. 

 

Of particular interest for this enquiry is the criticism aimed at the distinction between rules and 

principles regarding their behaviour in norm conflicts. Poscher considers this distinction 

faulty,64 arguing that balancing and subsumption are used in both types of conflicts.65 He claims 

that the distinction ignores the fact that there are many different techniques that can be applied 

to resolve norm conflicts, not just balancing and rule application.66 In his opinion, to follow 

the logic of the principles theory, each of these techniques would have to be given its own norm 

                                                 
56 Ibid., at 309. 
57 Ibid., at 311, fn 24: “…the ubiquity in legal reasoning of, for example, analogical reasoning, various forms of 
coherence-type interpretation, and, certain non-subsumption forms of reliance on authoritative sources suggest 
that little is to be gained by attempting to reduce all of legal reasoning to only two forms.”  
58 H Kloosterhuis ‘Towards a Typology of Argumentation Based on Legal Principles’ (2011) 3 COGENCY 67, 
at 73. 
59 JH Klement ‘Common Law Thinking in German Jurisprudence – On Alexy's Principles Theory’ in Klatt (n13), 
at 177-178. 
60 Ibid., at 177. 
61 Ibid., at 178. 
62 R Alexy ‘Comments and Response’ in Klatt (n13), at 335-336. 
63 Ibid., at 335. 
64 R Poscher ‘The Principles Theory: How Many Theories and What is Their Merit?’ in Klatt (n13), at 236-237. 
65 Ibid., at 237. 
66 Ibid. 
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category.67 However, Poscher, like Ávila, seems to confuse interpretative techniques, helpful 

in resolving apparent conflicts, with actual conflict resolution. Interpretation and conflict 

resolution differ, in the sense that interpretation precedes conflict resolution.68 Only when 

interpretation cannot successfully solve a clash between different norms does a real conflict 

arise and conflict resolution maxims apply.69 Where interpretation is applied, there is no 

precedence of one norm over another as is the case with conflict resolution techniques, but 

rather any apparent conflict is interpreted away.70 Of course, interpretation is also involved in 

addressing conflicts to the extent that the scope of a given rule has to be established in order to 

decide which rule applies and which does not, but this is not the same as conflict resolution 

based on the priority relationship between two rules. This distinction between interpretation 

and conflict resolution also seems to be made by the ILC in its Report on Fragmentation.71 

Alexy also considers Poscher’s argument to be unconvincing, stating that “…Poscher would 

have us believe, that the application of rules is ‘possible without any further argument or 

interpretation’. This is a misinterpretation.”72  

 

A similar argument to Poscher’s, brought forward by Ávila, was already mentioned above. 

Ávila claims that rules also have to be applied in a non-absolute way sometimes, in that one 

has to take into account reasons not included in the rule itself.73 Yet, his arguments supporting 

this contention are equally questionable. One of the examples he offers to support his claim 

concerns a Brazilian case, where the law stipulated without exceptions the rule that sexual 

intercourse with a person of 14 years of age or younger would automatically be considered 

rape.74 Yet, the judges deemed that the 12-year-old victim’s consent, as well as her mental and 

physical maturity being beyond her actual age, had to be considered, thereby applying the norm 

in question in a way which would, according to Alexy’s (and Dworkin’s) understanding of 

                                                 
67 Ibid., at 237-238. 
68 J D’Aspremont ‘Articulating International Human Rights and International Humanitarian Law: Conciliatory 
Interpretation Under the Guise of Conflict of Norms-Resolution’ in M Fitzmaurice and P Merkouris (eds) The 
Interpretation and Application of the European Convention of Human Rights – Legal and Practical Implications 
(Koninklijke Brill NV Leiden 2013) 23. 
69 Ibid., at 16. 
70 Ibid., at 25. 
71 ILC Report (n9), at 31, para 48. 
72 Alexy (n62), at 345. 
73 Recall above, subsection 1.1.2. Ávila (n3), at 15. 
74 Ibid. Note that since an amendment in 2009 (LEI Nº 12.015 de 7 de Agosto de 2009), this rule is now contained 
in Article 217-A of the Brazilian Penal Code. See Decreto-Lei No 2.848 de 7 de Decembro de 1940 (Código 
Penal), Article 217-A: “Ter conjunção carnal ou praticar outro ato libidinoso com menor de 14 (catorze) anos: 
Pena - reclusão, de 8 (oito) a 15 (quinze) anos.” Unofficial translation: “Having carnal knowledge of or carrying 
out other lewd acts with minors of less than 14 (fourteen) years: Penalty – imprisonment of 8 (eight) to 15 (fifteen) 
years.” 
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application, usually be reserved to principles.75 But this does not mean that the rule required 

this kind of reasoning, nor does it support the idea that rules ought to be applied in this manner 

in certain cases. What Ávila seems to fail to distinguish here is how a norm ought to be applied, 

depending on its status as a rule or principle, and how it is applied. In the example, the relevant 

rule itself was not applied by the court. Instead, the court appears to have applied reasoning 

which was articulated in a way that it looked like it constituted the rule, but ultimately did not. 

Hence, the court applied reasoning which was not included in the rule and failed to apply the 

rule as it ought to have been applied, based on its rule-character. A second example by Ávila 

concerns the employment of a street sweeper by the Mayor of a city, which occurred without 

public contest, when hiring a public servant without such public contest constituted a felony.76 

Once more, the court in the case considered other factors, and came to the conclusion that no 

felony had been committed.77 However, it is once more questionable whether the example 

supports Ávila’s argument. The reasoning of the court could be understood to fall under the 

heading of interpretation, rather than application, with the understanding of what constitutes a 

public servant under this particular provision being in question. Ávila seems to make this 

argument himself when he states that “…the specific characteristics of rules…can only arise 

after they are interpreted. Only then can one understand if and which consequences will 

supposedly be implemented in case they are applied to a real case.”78  

 

Thus, having not been convinced by the criticism devoted towards the futility of the distinction 

between rules and principles, we shall move forward on the basis that the distinction between 

rules and principles appears to be of some interest to legal discourse concerning norm conflicts, 

both on a theoretical and practical level. What is now important for the purpose of this study is 

whether this theory can be applied at the international level, and whether it is able to contribute 

towards a better understanding of international law in the context of norm conflict resolution. 

 

 

1.3 The Transferability of the Principles Theory to International Law 

 
A similarly detailed theory concerning the structure of international legal norms cannot be 

found in the literature concerning international law. Therefore, when studying international 

                                                 
75 Ibid.  
76 Ibid., at 16.  
77 Ibid. 
78 Ibid., at 17. 
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norm conflicts, it is hoped here that borrowing from domestic theory may enrich the discussion 

and enhance our understanding of which norms we are concerned with. That the theory is 

transferrable to other fields of law than the domestic constitutional context seems plausible on 

the basis of its general application to all legal norms. Alexy himself states that the distinction 

between rules and principles has implications for all areas of the law,79 and although he is 

referring to national law, this could also be extended to other areas of law. Indeed, this position 

appears to be supported by the literature. As Poscher points out, the characterisation of a norm 

as a principle or rule has an effect on “…its application, content, and doctrinal interpretation.”80 

Also supporting the wide relevance of the principles theory, La Torre states that Alexy’s 

“…theory of law drives him towards a universal configuration of fundamental legal 

concepts.”81 Dillard referred to the relevance of the distinction between different types of 

norms for the domain of international law as early as 1957, long before Alexy’s theory was 

written.82 Starting from (but not adopting) Pound’s earlier categorisation of norms into five 

types,83 he lamented the fact that the distinction between different types of norms had been 

disregarded to a large extent in the literature, especially with respect to international law, 

stating that these distinctions help elucidate both theory and practice.84  

 

Of course, international law holds important differences from national law, but the concept of 

legal norms does not seem to be one of them. There seems to be no reason why Alexy’s theory 

could not also be relevant to international law. In fact, despite being based on domestic law, 

Alexy’s principles theory has not only enjoyed widespread attention in German scholarship, 

but also provided inspiration across Europe and beyond.85 There are indeed examples of the 

distinction between different types of norms being used in reference to European Union (EU) 

law,86 as well as international law – the latter in the context of the WTO87 and international 

                                                 
79 R Alexy ‘Die Konstruktion der Grundrechte’ in L Clérico and JR Sieckmann (eds) Grundrechte, Prinzipien 
und Argumentation: Studien zur Rechtstheorie Robert Alexys (Nomos Verlag Baden-Baden 2009) 10. 
80 Poscher (n64), at 220. 
81 M La Torre ‘Nine Critiques to Alexy’s Theory of Fundamental Rights’ in Menéndez and Eriksen (n3), at 55.  
82 HC Dillard ‘Some Aspects of Law and Diplomacy’ (1957) 91 Recueil des Cours de l’Académie de Droit 
International 445, at 477. 
83 See R Pound ‘Hierarchy of Sources and Forms in Different Systems of Law’ (1932-1933) 7 Tulane Law Review 
475, at 482-486. 
84 Dillard (n82), at 477. 
85 M Kumm ‘Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice’ (2004) 
2 International Journal of Constitutional Law 574, at 575. 
86 Douma (n3). 
87 See M Andenas and S Zleptnig ‘Proportionality: WTO Law in Comparative Perspective’ (2007) 42 Texas 
International Law Journal 371. 
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environmental law88 – but there is no unified theory that is being used, and understandings of 

the distinction seem to differ.89 Nevertheless, this does not mean that it is not possible to 

transfer Alexy’s principles theory to international law, or that  it would not be useful to do so. 

Indeed, Kleinlein states unequivocally that the principles theory is transferable to international 

law,90 specifically referring to the behaviour of rules and principles in situations of norm 

conflicts being of particular interest in the context of the fragmentation of international law.91 

It is thus the opinion of the present author that not only is Alexy’s theory transferable to 

international law, but it may also prove to be a relevant and useful tool for analysing 

international norm conflicts. 

 

However, one point needs to be considered here with respect to the specific context of 

constitutional rights in which Alexy develops his theory. Alexy writes that constitutional rights 

can be constructed narrowly (rule construction) or broadly (principle construction), but neither 

of these models is void of disadvantages, nor do they exist anywhere in an absolute sense – 

rather, they represent tendencies which must be determined for each constitution.92 Such a 

determination has important consequences for the structure of the legal system in question.93 

Alexy looks at the German legal system from the perspective of the principle construction, 

showing how German constitutional rights can be viewed as principles, with the constitutional 

court not having to rely on rigid rules in its decision-making.94 He clearly states that his theory 

is an attempt to show that “…constitutional rights are principles and…principles are 

optimization requirements.”95 Nevertheless, despite taking this stance and arguing against a 

                                                 
88 For examples of what seem to be a vast number of authors referring to the distinction between rules and 
principles (and sometimes other types of norms) in the context of international environmental law, see K 
Bosselmann The Principle of Sustainability: Transforming Law and Governance (Ashgate Aldershot 2008); P 
Sands and others Principles of International Environmental Law (3rd edn Cambridge University Press Cambridge 
2012); E Scotford Environmental Principles and the Evolution of Environmental Law (Hart Publishing Oxford 
2017); G Winter ‘The Legal Nature of Environmental Principles in International, EC and German Law’ in 
Macrory (n3); J Verschuuren ‘Sustainable Development and the Nature of Environmental Legal Principles’ (2006) 
9 Pochefstroom Electronic Law Journal 1; U Beyerlin ‘Different Types Of Norms In International Environmental 
Law: Policies, Principles, And Rules’ in D Bodansky, J Brunée and E Hey The Oxford Handbook of International 
Environmental Law (Oxford University Press Oxford 2007). 
89 Winter (n88), at 21.  
90 T Kleinlein Konstitutionalisierung im Völkerrecht: Konstruktion und Elemente einer idealistischen 
Völkerrechtslehre (Springer Heidelberg 2012) 663. 
91 Ibid., at 666.  
92 See R Alexy ‘Constitutional Rights and Legal Systems’ in J Nergelius (ed) Constitutionalism – New Challenges: 
European Law from a Nordic Perspective (Martinus Nijhoff Publishers Leiden 2008) 4 and 15. 
93 Alexy (n79), at 9. 
94 Alexy (n92), at 6. 
95 Alexy (n1), at 388. 
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rule construction of constitutional rights,96 Alexy seems to concede that constitutional rights 

can, technically, have the character of rules and principles.97 Yet, he appears to consider that it 

is not necessary (or even desirable) for courts to apply even the most fundamental constitutional 

rights as rules, because after all, they can always assign these important rights such high weight 

that they are never de facto outbalanced.98 There is, thus, as Martin Scheinin explains, a certain 

‘trust’ that the German Constitutional Court (Bundesverfassungsgericht; BVerfGE) will 

protect constitutional rights to the best possible standard. However, as he rightly points out, 

while viewing fundamental rights purely from the perspective of principles may be acceptable 

in the context of highly developed constitutional systems, the international legal system lacks 

a central judicial institution charged with the protection of the ‘constitutional’ rights of the 

order, or a clear constitutional framework as such; its system is much less developed than, for 

example, the German system, on which Alexy’s theory is based.99 Hence, it is questionable 

that the same trust can be put in the ability of international judicial institutions dealing with, 

for example, international fundamental rights, not to mention the question as to which 

institution should have the final say in this matter. Indeed, while many fundamental rights 

provisions might be characterised as principles with good reason, this does not mean that, with 

respect to international law, all fundamental rights ought to be characterised in this way.100 

 

Thus, if we were to concentrate on the aspect of Alexy’s theory that appeals for a principle 

construction of constitutional rights, we might not be able to claim its transportability to 

international law. However, Alexy himself concedes that both rule and principle constructions 

of constitutional rights exist, and what is more, that neither exists in isolation. Considering, 

furthermore, the above-shown applicability of the general distinction between principles and 

rules to law in general, we will continue on the proviso that the principles theory can be 

transferred to international law, albeit with the caveat that the construction of fundamental 

rights in international law may need to insist on the existence of at least some rules, as the 

preconditions for trusting in the ability of a constitutional court are unlikely to be present and 

the outcomes will therefore differ from Alexy’s construction of German constitutional law.101 

 

                                                 
96 Alexy (n79), at 11. 
97 Alexy (n92), at 6. 
98 See Alexy (n1), for example at 195-196. 
99 Scheinin (n50), at 57-58.  
100 Ibid., at 56. 
101 More on the existence of rules in the context of international fundamental rights in Chapter 4, Section 3. 
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2. Collisions vs Conflicts 
 
2.1 Preliminary Remarks on the Task of Identifying Rules and Principles 

 
Having determined that Alexy’s theory is transferable to international law, it is now pivotal to 

determine how the distinction pans out at the international level, by examining whether we can 

identify norms of either type within international law. Before making an attempt at identifying 

a norm as either a rule or a principle, it is prudent to consider what it is that we must examine 

in order to identify whether a norm is a rule or a principle. Here, it is crucial that we recall from 

the previous chapter that we must not confuse the provision expressing the norm with the norm 

itself,102 the latter constituting the meaning of the former.103 Norms are only revealed when the 

‘raw material’, that is the provision itself, is interpreted and its meaning is made known.104 

Provisions (texts) and norms must be distinguished, in that it is possible for a provision to exist 

without a corresponding norm, and vice versa.105 Thus, when we speak of interpretation, we 

are not speaking of a mere decision of an already-existing meaning, but instead, the meaning 

of the provision, the norm, comes into being when interpretation has produced a result.106 

According to Alexy, it is at this stage, the stage of norms, that we have to look to find criteria 

for norm identification.107 Distinguishing between the normative provision and the norm itself 

is also important because while a norm is necessarily either a rule or a principle, a provision 

can in fact express numerous norms – and these can be both rules and principles.108 Moreover, 

a normative expression can (sometimes) appear to stipulate a rule on the basis of its linguistic 

appearance, yet in reality provide a principle, and vice versa.109 Thus, in order find out whether 

a norm should be characterised as either rule or principle, it is crucial that we distinguish 

between the normative expression and the actual underlying norm(s), as the identification of 

                                                 
102 Scheinin (n50), at 56. 
103 Alexy (n1), at 21-22. Recall here Kelsen’s distinction between ought statements and norms, and the contention 
that norms can be expressed through different normative statements. See Chapter 1, Section 1.2. 
104 Ávila (n3), at 2.  
105 Ibid., at 5. Ávila explains this well when for example pointing at the norms of legal stability and certainty, 
which do not have a corresponding provision.  
106 Ibid., at 6. Yet, this does not mean that there is no meaning whatsoever attached to the texts that are interpreted 
by judges – “…there are minimum traces of meaning incorporated to the ordinary or technical uses of language.” 
See Ibid. According to this understanding of norms and normative provisions, then, judicial interpretation ‘builds’ 
the meaning of norms, through making use of the traces of meaning already incorporated in the normative text. 
Ibid., at 7. 
107 Alexy (n1), at 22. 
108 Ávila (n3), at 5. Alexy also seems to agree with this. See Alexy (n1), at 84. A discussion of provisions 
containing both rules and principles will follow in Chapter 4, Section 3, below. 
109 Scheinin (n50), at 56. While this may raise some eyebrows in that it seems to significantly blur the edges of 
the distinction between rules and principles, it is an inevitable consequence of the limits of language in conveying 
precise meaning. See Ibid. 
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rules and principles must occur in respect to norms themselves, and not the provisions which 

express them. 

 

The next question that arises is how rules and principles are identified. A logical starting point 

is Alexy’s theory itself, yet even here, those in search of clear answers will come up empty – 

his Theory of Constitutional Rights does not make specific mention of rule or principle 

identification. With much criticism having been aimed at the concept of principles and their 

balancing, it seems that (perhaps due to this) Alexy has concentrated on adjusting his concept 

of principles and addressing the points made by his critics, rather than further developing his 

theory in relation to the identification of rules and principles.110 And this has not gone 

unnoticed, with other authors having noted the lack of instruction for characterisation within 

the theory.111 Jestaedt labels Alexy’s theory as problematic for how it identifies conflicts as 

being the deciding factor in the distinction between the two norm concepts, while 

simultaneously using the differences in the ways in which these norms behave in the face of 

norm conflicts to explain the distinction in the first place.112 Indeed, this seems to be a weak 

point in Alexy’s theory. Thus, considering that Alexy’s theory does not provide clear directions 

as to the criteria that should be employed for rule and principle identification in practice, 

leaving this particular aspect for scholars and judges to explore, we will have to find guidance 

elsewhere.113 

 

With other guidelines lacking, it is useful to start with the distinction between the two types of 

norms itself in order to try to discern a method of identification. One difference between the 

two types of norms that is often highlighted is the flexibility and non-definitive normativity of 

principles versus the stability and definitive normativity of rules.114 Thus, one clue as to 

whether a norm constitutes a rule or a principle is whether the scope or effect of the norm can 

be determined in isolation of other norms (rule) or requires other norms to determine its extent 

(principle).115 While the effect of principles is determined through balancing,116 rules are 

‘closed norms’, whose scope was already determined in advance by the enacting authority.117 

                                                 
110 Ibid., at 57. 
111 Ibid., at 56. 
112 Jestaedt (n39), at 162 and 171. 
113 Scheinin (n50), at 56. 
114 See for example Y Arai-Takahashi ‘Proportionality’ in D Shelton (ed) The Oxford Handbook of International 
Human Rights Law (Oxford University Press Oxford 2013) 448. 
115 See for example Douma (n3), at 79-81, explaining why sovereignty is a principle of international law. 
116 Ibid., at 55. 
117 Ibid., at 45. 
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An example by Taekema illustrates this point: “A rule about due care will specify to what 

extent care has to be taken, while a principle about due care will demand the best care possible, 

which makes it open-ended.”118 Ávila provides a similar explanation, stating that  

 

“…rules describe the behaviour to be followed or the portion of power to be 

exercised by its addressee. A norm that, instead of being limited to protecting 

health, goes further and defines how such protection is to be pursued, is a rule. This 

is so because the subject does not have an open choice of means; on the contrary, 

the rules defines specific means.”119  

 

Moreover, Alexy’s paramount distinction between rules and principles lies in their application, 

‘full extent or not at all’ on the one hand and ‘to the greatest extent possible’ on the other, and 

their behaviour in conflict situations. Hence, apart from looking at whether a norm determines 

its own scope, one of the main aspects relevant for the identification of a rule or principle is 

the way that courts apply them to conflicts.120 Where the courts engage in a weighing exercise 

to resolve the conflict, the norm can be characterised as a principle, and where a norm is applied 

to its full extent, a rule can be identified.121 This divergence between the ways in which the two 

types of norms must be applied in conflict situations will now be looked at in more detail. 

 

 

2.2 The Difference Between Collisions of Principles and Conflicts of Rules  

 
As we saw in the first section of this chapter, according to Alexy, the biggest difference 

between rules and principles is that clashes between rules (conflicts), are played out at the level 

of validity, whereas clashes between principles (collisions) are marked by their dimension of 

weight.122 The ‘premises’ of rules are either met or not, meaning that either a rule is applied, 

                                                 
118 Taekema (n3), at 13. 
119 Ávila (n3), at 64. 
120 Cf Sunstein, according to whom it is not enough to look at the legal provision – instead, we must look at “…the 
understandings and practices of people who interpret the provision.” See CR Sunstein Legal Reasoning and 
Political Conflict (Oxford University Press Oxford 1996) 20. 
121 Dworkin seems to have alluded to the fact that we can use the case law of courts in order to determine whether 
a certain norm constitutes a legal principle or a rule. See Dworkin (n3), at 27-28. See also N Dhondt 
‘Environmental Law Principles and the Case Law of the Court of Justice’ in M Sheridan and L Lavrysen 
Environmental Law Principles in Practice (Bruylant Brussels 2002) 153-154. 
122 Alexy (n1), at 49-50. While the English version here refers to competing principles rather than collisions, the 
original German version speaks of Prinzipienkollisionen (principle collisions) and Regelkonflikte (rule conflicts). 
See R Alexy Theorie der Grundrechte (Suhrkamp Baden-Baden 1985) 77-79. For Alexy using the terms 
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rendering the other conflicting rule invalid, or an exception can be introduced.123 On the other 

hand, a resolution of colliding principles is achieved through a careful judicial consideration 

of the circumstances and a weighing of the principles at stake, resulting in one principle being 

deemed weightier than the other(s) and therefore taking precedence in the particular case at 

hand. The consequence is that for a rule to be prioritised over another in the case of a conflict, 

it has to be established that the scope of the rule corresponds to the scope of the facts, whereas 

in the case of principle collisions, it is enough that there is a “…correlation between the state 

of affairs to be promoted and the effects arising from the conduct regarded as necessary to its 

promotion.”124 While rules put forward a decisive solution for the event of a conflict with 

another norm, one could argue that a colliding principle binds with the other colliding principle 

so that they find the solution together.125 There is almost a sort of reservation to principles, in 

that they apply as long as and to the extent that no other principle applicable to the particular 

circumstances carries more weight.126 As Ávila clarifies, this means that for collisions of 

principles to be resolved, certain collision or prevalence rules are created which result in an 

almost rule-like creation of priority ordering between the two principles.127 However, this 

occurs ad-hoc and only in the particular circumstances of the case.  

 

Moreover, another difference between the two types of norms is that in respect to rule conflicts, 

it is possible to conceive of an incompatibility between the respective norms in the abstract, 

whereas principle collisions can only be established in actual cases and under particular 

circumstances.128 Whilst Alexy understands there to be no ‘real’ conflicts between rules (as 

only their applicability is in question)129, clashes still occur in practice and need addressing. 

Ávila even considers conflicts between rules as the only ‘true’ conflicts, with a collision of 

principles being “…a juxtaposition, which can be solved with weighing that assigns each of 

them a dimension of weight.”130 This is persuasive, considering that in a collision of principles 

neither actually has to give way completely. Alexy’s reference to conflicts between principles 

as ‘competing principles’ alludes to this. Where principles collide, this also requires resolution, 

                                                 
‘collision’ for principles and ‘conflict’ for rules in English, see R Alexy ‘On the Structure of Legal Principles’ 
(2000) 13 Ratio Juris 294, at 295.  
123 Ávila (n3), at 10. 
124 Ibid., at 42-44. 
125 Ibid., at 44. 
126 Ibid., at 10. 
127 Ibid. Alexy (n1), at 52 and 54.  
128 Peczenik (n35), at 420. 
129 Scheinin (n50), at 55. 
130 Ávila (n3), at 11.  
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yet this type of resolution differs from the maxims employed with regards to conflicts between 

rules. As Peczenik states, while automatic priority is the appropriate way of dealing with rule 

conflicts, principle collisions are better addressed through a kind of integration or 

reconciliation between the two principles at stake, as ranking principles in an order of 

automatic priority, no matter the circumstances or consequences, would be problematic to say 

the least.131 According to van Aaken, this kind of integration is most likely achieved by means 

of ‘harmonising’ principles through balancing.132  

 

We can thus see that there are two main ways of resolving clashes between norms – arranging 

the conflicting norms in order of priority to each other, or ‘reconciling’ them with each other.133 

Both of these will be inspected in more detail in the following chapters, but before continuing 

on this path, we must determine whether it is actually possible to discern rules and principles 

amongst international legal norms.  

 

 

3. Identification of Rules at the International Level  
 
In exploring whether it is possible to identify norms within the international legal system that 

can be characterised as rules, this section will consider three different avenues. The first 

examines certain norms of international environmental law. This provides a particularly 

interesting example, due to the uncertainty surrounding much of this field of international law, 

and serves us by determining whether the identification of rules is possible even in this complex 

domain. The second avenue, exploring clear prohibitions within international law, provides a 

much more straightforward example, showing where rules of international law can be most 

easily identified. Finally, the third example aims at showcasing how multiple rules can exist 

within a single provision of an international legal instrument and will illustrate the relationship 

                                                 
131 Peczenik (n35), at 421. 
132 Note that she refers to proportionality which, as we will see in Chapter 4, is closely linked to balancing and the 
resolution of principle collisions more generally. A van Aaken ‘Defragmentation of Public International Law 
Through Interpretation: A Methodological Proposal’ (2009) 16 Indiana Journal of Global Legal Studies 483, at 
512. Douma even goes so far as to say that the proportionality process equals a process of integration. See Douma 
(n3), at 72. 
133 Peczenik (n35), at 421. We should distinguish a reconciliation of principles, in the sense that the two colliding 
norms are applied as far as possible in light of the circumstances, from the type of harmonisation of norms which 
falls within the category of avoidance. The latter, as we saw in Chapter 1, does not play out in the context of norm 
application or conflict resolution, but rather at the stage of interpretation. Moreover, it applies to both rules and 
principles.  
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between rules and their exceptions, by looking at a single international legal provision and 

demonstrating the kinds of rules and exceptions that may be identified within it.  

 

 

3.1 Identifying Rules within International Environmental Law 

 
With the field of international environmental law having been created with considerable 

involvement from non-legal disciplines and civil society, and considering its norms are not 

posited in one legally binding convention, it may be assumed that it is particularly difficult to 

classify norms of international environmental law.134 Moreover, whilst the term ‘principle’ is 

widely used in reference to international environmental law, it appears that it takes different 

meanings in different contexts (for example international, national or regional law) and within 

relevant scholarship or jurisprudence.135 Thus, the distinction between rules and principles 

could be of particular use in this field, where there is much confusion about how different 

provisions should be applied.136 Whilst much of international environmental law could be 

claimed to not be strictly binding and could thus be categorised as soft law, it has been argued 

that some of these concepts have by now achieved customary international legal status.137 

Whether or not the norms in question have acquired legally binding status or not will however 

not be considered, as it is enough that the concepts in question are capable of being legally 

binding. What is of interest is whether we can find examples of rules within this complex area 

of international law. 

 

We will start with a few relatively straightforward examples. The first two are found in the 

Basel Convention138 of 1989, which deals with the disposal and movement across borders of 

hazardous waste. Firstly, Article 4(5) prescribes that member states shall prohibit the export or 

import of hazardous wastes or other wastes to or from non-member states.139 It is quite clear 

that the wording of the provision reveals a norm whose scope is clearly defined and has to be 

applied to its fullest extent. The norm does not leave any room for balancing. Thus, this must 

                                                 
134 Bosselmann (n88), at 47 and 58.  
135 Beyerlin (n88), at 426. See also Winter (n88), at 13. 
136 Ibid. 
137 U Beyerlin and T Marauhn International Environmental Law (Hart Publishing Oxford 2011) 34.  
138 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal 
(adopted 22 March 1989, entered into force 5 May 1992) 1673 UNTS 57 (Basel Convention). 
139 Ibid., Article 4(5): “A Party shall not permit hazardous wastes or other wastes to be exported to a non-Party or 
to be imported from a non-Party.” 
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be categorised as a rule. A similar example is found in the subsequent provision of the same 

Convention, which prohibits the export of hazardous waste to the Antarctic.140 Once more, the 

norm to be derived from the provision is quite clear in prohibiting this kind of export, with the 

scope being clearly defined and not reliant on being identified by means of balancing with 

another norm. Thus, this is also a rule. Relatively straightforward examples of rules can also 

be found within the Kyoto Protocol, for example with respect to emission reductions.141 Article 

3(1) of the Protocol states that  

 

“[t]he Parties included in Annex I shall, individually or jointly, ensure that their 

aggregate anthropogenic carbon dioxide equivalent emissions of the greenhouse 

gases listed in Annex A do not exceed their assigned amounts, calculated pursuant 

to their quantified emission limitation and reduction commitments inscribed in 

Annex B and in accordance with the provisions of this Article, with a view to 

reducing their overall emissions of such gases by at least 5 per cent below 1990 

levels in the commitment period 2008 to 2012.”142 

 

The norm (or indeed norms) that we can deduce from this provision does not leave any room 

for balancing. It is quite clear that those parties which are referred to in Annex I must ensure 

that their emissions do not exceed the amount committed to under Annex B, and there is no 

indication that this obligation could at any point be balanced against another interest. Equally, 

the norm deducible from Article 3(8) is also rather easily identified as a rule: “Any Party 

included in Annex I may use 1995 as its base year for hydrofluorocarbons, perfluorocarbons 

and sulphur hexafluoride, for the purposes of the calculation referred to in paragraph 7 

above.”143 It is quite easy to establish the scope of the rule contained in each of these provisions. 

They are rather practical in their objective and clear-cut in their articulation, and thus do not 

require much interpretation to be applied. This type of rule can most likely also be found in 

other rather formal provisions of international environmental law treaties (or indeed other 

treaties), for example those that lay down rules of procedure or the like.  

 

                                                 
140 Ibid., Article 4(6): “The Parties agree not to allow the export of hazardous wastes or other wastes for disposal 
within the area south of 60° South latitude, whether or not such wastes are subject to transboundary movement.” 
141 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11 December 1997, 
entered into force 16 February 2005) 2303 UNTS 162 (Kyoto Protocol). 
142 Ibid., Article 3(1). 
143 Ibid., Article 3(8). 
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Another international environmental law instrument, from which we will take our next two 

examples, is the Rio Declaration on Environment and Development of 1992144 (Rio 

Declaration), and although this is not a treaty per se, it is one of the closest things we have 

towards a reflection of universal accord with regards to international environmental law.145 It 

has also been chosen because of how it reflects the frequent and seemingly indiscriminate use 

of the term ‘principle’ for provisions of international environmental law – referring to its own 

27 provisions as ‘principles’.146 It is thus interesting to see whether we can determine that some 

of these ‘principles’ have been confusingly denominated and can actually be identified as 

rules.147 For this purpose, the first provision that we shall look at is Principle 2 of the Rio 

Convention, which is considered to enshrine one of the most fundamental concepts within 

international environmental law, the concept of prevention.148 The relevant part of the 

provision reads:  

 

“States have…the responsibility to ensure that activities within their jurisdiction or 

control do not cause damage to the environment of other States or of areas beyond 

the limits of national jurisdiction.”149 

 

This provides an obligation of result by prohibiting that any harm be done to the environment 

of other states: That is, states may have freedom in choosing how to ensure this result, but they 

must ensure it nonetheless.150 It would not make sense to consider that this obligation must be 

balanced against other interests, as this might lead to a state’s ability to avoid this obligation 

by pointing towards, for example, public interests, taking away the effect of this norm. 

Moreover, if an exception applies, as could for example be foreseen with regards to a situation 

of force majeure151, the exception is in itself a rule, which results in the former rule being 

inapplicable. Hence, it appears that this norm must be applied to its full extent and has to be 

identified as a rule.  

 

                                                 
144 Rio Declaration on Environment and Development UN Doc. A/CONF.151/26 (vol. I); 31 ILM 874 (1992) (Rio 
Declaration). 
145 Sands and others (n88), at 190. 
146 Beyerlin and Marauhn (n137), at 33. 
147 Beyerlin (n88), at 428. 
148 Sands and others (n88), at 191. 
149 Rio Declaration (n144), Principle 2. 
150 Beyerlin (n88), at 439. 
151 See Draft Articles on the Responsibility of States for Internationally Wrongful Acts, with commentaries, UN 
Doc A/56/10 (2001), Article 23. 



                 Rules and Principles in International Law: Applying Alexy’s Principles Theory 

 

75 

Yet, this example was still relatively straightforward. Let us now take a look at a provision 

from the same instrument which might, at first sight, look a little less unequivocal: Principle 

15. This Principle contains the so-called precautionary approach, another important 

environmental concept that has been stated to be of some significance to contemporary 

international environmental law.152 Indeed, this concept seems to operate in domestic, regional 

and international law.153 However, despite its endorsement in a wide range of contexts, 

questions regarding the meaning and status of the precautionary principle remain, and this is 

exacerbated by the fact that approaches and indeed references to the concept vary.154 The part 

of the provision that we shall focus on in order to determine whether it contains a norm that 

can be identified as a rule reads: 

 

“Where there are threats of serious or irreversible damage, lack of full scientific 

certainty shall not be used as a reason for postponing cost-effective measures to 

prevent environmental degradation.”155 

 

Beyerlin claims that Principle 15 obligates states to take precautionary measures in the event 

of ‘threats of serious or irreversible damage’ to the environment.156 Accordingly, states do not 

have discretion as to whether to act or not, but only as to which means to use.157 In light of this, 

he considers Principle 15 to reflect what he calls a (albeit vague) rule of action.158 By contrast, 

it has been noted elsewhere that the formulation of the precautionary principle, especially 

regarding its aspect of ‘lack of full scientific certainty’, is too indeterminate to allow for an all-

or-nothing application, lacking the character of a rule.159 Some argue that the inclusion of terms 

such as ‘cost-effective’ and the uncertainty surrounding the thresholds that will ‘trigger’ the 

activation of the duty contained in Principle 15 (the certainty of the potential risk and the 

                                                 
152 Beyerlin and Marauhn (n137), at 47. 
153 E Fisher ‘Precaution, Precaution Everywhere: Developing a Common Understanding of the Precautionary 
Principle in the European Community’ (2002) 9 Maastricht Journal of European and Comparative Law 7, at 13. 
154 AA Cançado Trindade ‘Principle 15: Precaution’ in JE Viñuales (ed) The Rio Declaration on Environment and 
Development: A Commentary (Oxford University Press Oxford 2015) 411; Scotford (n88), at 81; Sands and others 
(n88), at 222. See also Fisher (n153), at 13.  
155 Rio Declaration (n144), Principle 15. Note that the first part of the provision introduces a kind of condition to 
Principle 15, by requiring states to apply the precautionary approach ‘according to their capabilities’. Thus, this 
part of the provision contains a more flexible norm, which is likely to constitute a principle. However, we are 
interested in the norm underlying the second sentence. 
156 Beyerlin (n88), at 440. 
157 Ibid. Cançado Trindade also deems such an understanding possible. See Cançado Trindade (n154), at 408. 
158 Ibid. 
159 K Güssow and others ‘Ocean Iron Fertilization: Why Further Research is Needed’ (Kiel Working Paper No 
1574 Kiel Institute for the World Economy December 2009), at 16. 
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seriousness of the predicted damage) reveal that the norm underlying this provision must be 

identified as a principle.160 However, the fact that the question as to whether these thresholds 

are met or not must be answered does not mean that the norm in question is being balanced 

against other norms. It just means that, as is typically the case with rule application, the facts 

of a particular case and the scope of the norm are examined to establish whether there is a 

correspondence between the two. Moreover, whilst it can be claimed that there is balancing 

involved in deciding whether a measure is ‘cost-effective’ or not, this does not in fact affect 

the scope of the norm itself. If a state claims that it has not taken any measures to protect the 

environment because any possible measures that it could have taken were not cost-effective, 

this would not constitute a breach of the norm underlying the provision within Principle 15. 

Instead, a breach could exist when a state justifies having postponed measures (which it has 

the liberty to examine as to their cost-effectiveness) due to a lack of scientific certainty 

regarding the (significant) harm that could be caused to the environment. Of course, this does 

not speak against a (customary law) principle underlying this norm, which prescribes that 

preventive environmental protection should be balanced against other interests, such as 

economic development. However, the norm that we can deduce from the provision under 

Principle 15 does not appear to include this kind of balancing.   

 

That the mere vagueness of an aspect of a norm does not mean that it cannot be a rule is also 

supported by Alexy, when he considers that some rules prescribe acts that can be complied 

with to varying degrees. He gives negligence as an example, where it has to be determined 

whether a certain standard of care has been met, explaining that the question being asked when 

we enquire as to whether a required standard of care has been met is one that also appertains 

to rules.161 Similarly, while the wording of the provision under Principle 15 may not be 

particularly precise, the underlying norm that can be deduced is that states are obliged to take 

measures whenever there is any significant risk of serious or irreversible damage, irrespective 

of whether there is scientific certainty with regards to this threat or not. Hence, there is no space 

for balancing this with another interest. Instead, the act that is required by the rule can be 

satisfied to a certain degree, for example it could be conceived that the severity of the risk 

                                                 
160 See for example Cançado Trindade (n154), at 410-411; ABM Marong ‘From Rio to Johannesburg: Reflections 
on the Role of International Legal Norms in Sustainable Development’ (2003) 16 Georgia International 
Environmental Law Review 21, at 70; SV Scott ‘How Cautious is Precautious?: Antarctic Tourism and the 
Precautionary Principle’ (2001) 50 International and Comparative Law Quarterly 963, at 964; N de Sadeleer ‘The 
Effect of Uncertainty on the Threshold Levels to Which the Precautionary Principle Appears to Be Subject’ in 
Sheridan and Lavrysen (n121), at 27 and 37; Sands and others (n88), at 222. 
161 Alexy (n1), at 48, fn 25. 
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would require a certain level of precautionary action to be taken in order for the rule to be 

complied with. Further, an applicable exception would mean that the state would not be under 

this obligation; it cannot obligate the state in a ‘more or less’ manner. This indicates that 

Principle 15 is in fact a rule. 

 

In conclusion, the examples provided here have shown that despite some uncertainty 

surrounding the binding nature and status of many international environmental law provisions, 

it is still possible to discern, within these provisions, rules of international law. In particular, 

despite the Rio Declaration’s sweeping denomination of its provisions as ‘principles’, an 

examination of two exemplary provisions from this international document was able to show 

that they do in fact have the characteristics of rules, and that it is thus possible to identify some 

of these so-called ‘principles’ as rules. Of course, this by no means signifies that we could not 

also identify principles within international environmental law.162 

 

 

3.2 Clear Prohibitions  

 
Clear prohibitions provide an interesting group of norms to be considered in exploring whether 

certain international norms can be identified as rules, as they tend to be expressed in absolute 

terms, making it easy to determine their boundaries. In fact, Alexy recognises this when 

explaining how a conflict between two rules is resolved.163 To do so, he uses the example of a 

prohibition to leave the classroom before the bell rings.164 The crucial element making a 

prohibition a rule is that the relevant conduct is prohibited under any circumstances, save for 

the applicability of an exception to the rule.  

 

One example of a clear prohibition under international law is Article 29 of the Vienna 

Convention on Diplomatic Relations165 (VCDR), which reads: “The person of a diplomatic 

agent shall be inviolable. He shall not be liable to any form of arrest or detention. [...]”166. The 

norm that can be deduced from this provision is clearly decisive and definitive, and does not 

                                                 
162 See Section 4.1, below. 
163 Alexy (n1), at 49. 
164 Ibid. 
165 Vienna Convention on Diplomatic Relations (adopted 18 April 1961, entered into force 24 April 1964) 500 
UNTS 95 (VCDR). 
166 Ibid., Article 29. 
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leave any room for its scope being determined in relation to another norm. This can also be 

gleaned from the way the norm is applied in practice. For example, in applying Article 29 

VCDR in Djibouti v France167, the ICJ held that had any evidence implicating the responding 

state in the wrongful act been found, the responding state would have violated its obligation 

under international law.168 No reference was made to considerations of proportionality or 

balancing – rather, despite the lack of evidence, the Court seemed to consider this provision to 

apply either to its full extent (had the evidence been found) or not at all (as was the case). The 

ICJ also applied Article 29 VCDR in the Tehran case169, finding categorically and without any 

weighing that Iran had breached, and continued to breach, the provisions under this Article.170 

It stated that the facts of the case “…constitute[d] continuing breaches of Article 29 of the 

[VCDR] which forbids any arrest or detention of a diplomatic agent and any attack on his 

person, freedom or dignity.”171 [emphasis added] Thus, both these cases support the Article’s 

identification as a rule. 

 

A clear prohibition rule is also contained in Article 1 of Protocol 13 of the ECHR172, which 

provides: “The death penalty shall be abolished. No one shall be condemned to such penalty 

or executed.”173 Although part of regional international law, this provision serves as an 

instructive example of a rule formulated as a clear prohibition. In Al-Saadoon174, the ECtHR 

stated that the prohibition contained in Protocol 13 does not leave room for any circumstance 

under which the abolition would not apply.175 Moreover, the Court also unequivocally ruled 

that Article 1 of this Protocol cannot be derogated from and that its text must be interpreted 

narrowly.176 Thus, it is clear from the application of the norm by the Court, as well as from the 

categorical wording of the provision itself, that the norm in question can indeed be identified 

as a rule. 

 

                                                 
167 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France) (Judgment) [2008] ICJ Rep 
177 (Djibouti v France). 
168 Ibid., para 175. 
169 United States Diplomatic and Consular Staff in Tehran (United States of America v Iran) (Judgment) [1980] 
ICJ Rep 3 (Tehran Judgment). 
170 Ibid., paras 77-78. 
171 Ibid., para 77. 
172 Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (European Convention on 
Human Rights, as amended) (ECHR). 
173 Protocol No. 13 to the ECHR, Concerning the Abolition of the Death Penalty in All Circumstances (adopted 3 
May 2002, entered into force 1 July 2003) CETS No. 187 (Protocol 13).  
174 Al-Saadoon and Mufdhi v UK (App no 61498/08) ECHR 2 March 2010 (Al-Saadoon). 
175 Ibid., para 117. 
176 Ibid., para 118. 
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Another example is the prohibition of torture, found in various international agreements, and 

appreciated as one of few norms with jus cogens status.177 For example, Article 7 of the 

International Covenant on Civil and Political Rights178 (ICCPR) reads: “No one shall be 

subjected to torture or to cruel, inhuman or degrading treatment or punishment.”179 If we took 

an approach to fundamental rights based on a principle construction, as Alexy does in relation 

to the German legal system, the prohibition of torture would be a principle. In his view, this 

does not mean that it is necessarily outweighed, as it carries particularly great weight compared 

to other principles and is thus likely to prevail in any case.180 However, with respect to 

international law this is not convincing, nor does it match the prohibition’s jus cogens status. 

The norm that can be identified from this provision clearly expresses an absolute prohibition 

and must be considered to be a rule.181 This is supported by Article 2(2) of the Convention 

against Torture, which provides that there can never be any justification for breaching this 

prohibition, no matter what the circumstances are.182 Clearly, the scope of the norm is 

definitively established. While the Canadian Supreme Court seemingly introduced the concept 

of balancing into its jurisprudence on the protection from torture in a case decided over a 

decade ago,183 its approach was explicitly deplored in a related case that made its way before 

the HRC.184 The HRC reiterated that “…the prohibition on torture…is an absolute one that is 

not subject to countervailing considerations.”185 Moreover, the ECtHR has supported this 

                                                 
177 MN Shaw International Law (8th edn Cambridge University Press Cambridge 2017) 246. See also the 
discussion on jus cogens below, Chapter 3, Section 3. 
178 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 
1976) 999 UNTS 171 (ICCPR). 
179 Ibid., Article 7.  
180 Scheinin (n50), at 57. 
181 On the absolute nature of the prohibition of torture, see for example E Benvenisti ‘The Role of National Courts 
in Preventing Torture of Suspected Terrorists’ (1997) 8 EJIL 596, at 603; Petersen (n29), at 288; HRC ‘General 
Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or 
Punishment)’ (10 March 1992) UN Doc HRI/GEN/1/Rev.9 (Vol. I), para 3; J Christoffersen Fair Balance: 
Proportionality, Subsidiarity and Primarity in the European Convention on Human Rights (Martinus Nijhoff 
Leiden 2009) 83 (considering the prohibition of torture as enshrined in the ECHR as constituting an absolute 
right) and 208 (stating that the ECHR contains rules in the form of absolute rights). Please note that the concept 
of absolute rights is rejected by some scholars. A discussion on this topic and its importance in relation to the 
principles theory will follow below, in Chapter 4, Section 3. 
182 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 
December 1984, entered into force 26 June 1987) 1465 UNTS 85, Article 2(2): “No exceptional circumstances 
whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, 
may be invoked as a justification of torture.” 
183 Suresh v Canada [2002] 1 SCR 3, 2002 SCC 1, para 45. See Scheinin (n50), at 59. 
184 Scheinin (n50), at 60. 
185 HRC, Comm. No. 1051/2002, Mansour Ahani v Canada, decision of 29 March 2004, 
CCPR/C/80/D/1051/2002, para 10.10. 
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stance in numerous cases.186 These cases support the contention that the prohibition must in 

fact be recognised as a rule. 

 

A final example that serves us here is one where we can clearly identify a prohibition positing 

a rule, and a relevant exception forming another rule within this prohibition. For this purpose, 

we now turn to the right to life enshrined in the American Convention on Human Rights187 

(ACHR). Article 4(1) ACHR reads: “… No one shall be arbitrarily deprived of his life.”188 The 

provision contains an underlying norm, which categorically prohibits the arbitrary taking of 

life. Like the above-mentioned prohibitions, the norm which can be deduced from this 

provision has the character of a rule. What is particular interesting is the role that the word 

‘arbitrary’ plays in this regard. It establishes the condition that the prohibition applies whenever 

the taking of life is arbitrary, meaning it is possible that it is permitted where it is non-arbitrary. 

However, this does not take away from the prohibition’s character as a rule. The non-arbitrary 

permission forms an exception to the prohibition, which can be read into the rule. It could 

therefore also be expressed by saying that ‘the taking of life of any person shall be prohibited 

unless it is non-arbitrary to do so’. Hence, the norm’s scope is clearly defined and it thus 

constitutes a rule. In Neira-Alegría189, the Inter-American Court of Human Rights (IACtHR), 

in discussing the meaning of the term ‘arbitrarily’, referred to the previous ruling in the 

Velasquez-Rodriguez190 case, in which the Court had held that while “…the State has the right 

and duty to guarantee its security[…], the power of the State is not unlimited, nor may the State 

resort to any means to attain its ends.”191 In referring to this passage, the Court in Neira-Alegría 

held that while states have the right to use force, even to the extent that they may (non-

arbitrarily) deprive persons of their lives, in the case at hand the use of force was excessive, 

and therefore the deprivation of life through the state was arbitrary.192 The exception did not 

displace the rule enshrined in Article 4(1) in this case, so it applied to its fullest extent. 

Likewise, where the taking of life is non-arbitrary, the rule enshrined by the exception applies 

                                                 
186 Aksoy v Turkey (App no 21987/93) ECHR18 December 1996, para 62; Chahal v UK (App no 22414/93) ECHR 
15 November 1996, ECHR 1996-V (Chahal), para 79; Saadi v Italy (App no 37201/06) ECHR 28 February 2008, 
paras 127 and 137. See also Scheinin (n50), at 60-61. 
187 American Convention on Human Rights 1969 (Pact of San Jose, Costa Rica) (B-32) (ACHR). 
188 Ibid., Article 4(1)  
189 Neira-Alegría et al v Peru (Judgment) Inter-American Court of Human Rights Series C No 20 (19 January 
1995) (Neira-Alegría). 
190 Velásquez-Rodríguez v Honduras (Judgment) Inter-American Court of Human Rights Series C No 4 (29 July 
1988) (Velásquez-Rodríguez). 
191 Ibid., para 154. See Neira-Alegría (n189), paras 74-75. 
192 Neira-Alegría (n189), paras 74-76. 
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fully and renders the former rule invalid in the case at hand. The IACtHR has also made it clear 

that the right to life is “…essential for the exercise of all other human rights[…]”193 and that 

therefore “…restrictive approaches to it are inadmissible.”194 These cases therefore support the 

identification of the rule and its relevant exception as contained in the provision under Article 

4(1) ACHR.  

 

Thus, it appears that identifying norms of rule character within international law is particularly 

straightforward in the case of clear prohibitions, owing to their categorical and definitive 

character. Of course, the list of prohibitions discussed here is by no means exhaustive, but it 

serves as a good example of the way we can identify such rules within provisions of this type.  

 

 

3.3 Frameworks of Rules Contained within a Single Provision 

 
In order to examine the relationship between rules and their relevant exceptions, and showcase 

the kind of network of rules that can arise from this interaction, a particularly useful example 

can be gained from an examination of provisions emanating from bilateral agreements, as they 

often contain straightforward rules and exceptions due to their having been negotiated by, and 

being applicable to, only two parties. For the present purposes, the UK/Italy Double Taxation 

Convention195 (DTC) has been chosen. Article 15 DTC provides a great example of a cluster 

of rules and exceptions that create a clear framework of rules within one provision. In what 

follows, the different connections between the various provisions and the rules that they contain 

will be explained, with a graph (Figure 1, below) aiding the visualisation of this framework. It 

is important to recall here that exceptions are rules in and of themselves, but in order to show 

the interaction between a rule and its exception, and how the latter gives rise to a rule in itself, 

we will distinguish, here, between rules and the exceptions that express them. In the graph, 

rules will thus be marked blue, whereas the exceptions that express them are highlighted in red. 

 

 

 

                                                 
193 Case of the ‘Street Children’ (Villagran-Morales et al) v Guatemala (Judgment) Inter-American Court of 
Human Rights Series C No 63 (19 November 1999) (Street Children case), para 144.  
194 Ibid. 
195 UK/Italy Double Taxation Convention (adopted 21 October 1988, entered into force 31 December 1990) 
(DTC). 
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 Article 15 DTC reads: 

 

“(1) Subject to the provisions of Articles 16, 18, 19, 20 and 21 of this Convention, 

salaries, wages and other similar remuneration derived by a resident of a 

Contracting State in respect of an employment shall be taxable only in that State 

unless the employment is exercised in the other Contracting State. If the 

employment is so exercised, such remuneration as is derived therefrom may be 

taxed in that other State.  

 

(2) Notwithstanding the provisions of paragraph (1) of this Article, remuneration 

derived by a resident of a Contracting State in respect of an employment exercised 

in the other Contracting State shall be taxable only in the first-mentioned State if:  

 

(a) the recipient is present in the other State for a period or periods not 

exceeding in the aggregate 183 days in any fiscal year; and  

 

(b) the remuneration is paid by, or on behalf of, an employer who is not a 

resident of the other State; and  

 

(c) the remuneration is not borne by a permanent establishment or a fixed 

base which the employer has in the other State.  

 

(3) Notwithstanding the preceding provisions of this Article, remuneration derived 

in respect of an employment exercised aboard a ship or aircraft operated in 

international traffic may be taxed in the Contracting State in which the place of 

effective management of the enterprise is situated.”196 

 

The provision under Article 15(1) DTC contains a rule requiring that “…salaries, wages and 

other similar remuneration derived by a resident of a Contracting State in respect of an 

employment shall be taxable only in that State…”197 (Rule 1). This first rule, from which all 

other rules spring, is set at the very top of the graph below. It would not be feasible to consider 

                                                 
196 Ibid., Article 15. 
197 Ibid., Article 15(1). 
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this to reflect a principle, as it would not make sense to imagine that a norm describing where 

a certain employment should be taxed would be weighed against some other norm. Instead, the 

norm will either apply or not. The provision also contains some relevant exceptions, expressed 

through the words ‘unless’ (Exception 1) and ‘subject to’ (Exception 2). Exception 1, then, 

stating that Rule 1 applies ‘unless’ employment is carried out in the other State, gives rise to a 

rule which could be rephrased as follows: ‘If the employment is exercised in the other state, 

remuneration may be taxed by that other state’ (Rule 2). Exception 2, which provides that Rule 

1 is subject to Articles 16198, 18199, 19200, 20201 and 21202 DTC, gives rise to five more rules 

(Rules 3 to 7), each limiting the application of Article 15 to situations where these Articles do  

                                                 
198 Ibid., Article 16: “Directors Fees - Directors' fees and other similar payments derived by a resident of a 
Contracting State in his capacity as a member of the board of directors of a company which is a resident of the 
other Contracting State may be taxed in that other State.” 
199 Ibid., Article 18: “Pensions - (1) Subject to the provisions of paragraph (2) of Article 19 of this Convention, 
pensions and other similar remuneration paid in consideration of past employment to a resident of a Contracting 
State and any annuity paid to such a resident shall be taxable only in that State. (2) The term ‘annuity’ means a 
stated sum payable periodically at stated times during life or during a specified or ascertainable period of time 
under an obligation to make the payments in return for adequate and full consideration in money or money's 
worth.” 
200 Ibid., Article 19: “Government service - 1) (a) Remuneration, other than a pension, paid by a Contracting State 
or a political or an administrative subdivision or a local authority thereof to any individual in respect of services 
rendered to that State or subdivision or local authority thereof shall be taxable only in that State. (b) 
Notwithstanding the provisions of sub-paragraph (1)(a) of this Article, such remuneration shall be taxable only in 
the other Contracting State if the services are rendered in that State and the recipient is a resident of that other 
Contracting State who: (i) is a national of that State not being a national of the first-mentioned State; or (ii) not 
being a national of the first-mentioned State did not become a resident of that other State solely for the purpose 
of performing the services. (2) (a) Any pension paid by, or out of funds created by, a Contracting State or a 
political or an administrative subdivision or a local authority thereof to any individual in respect of services 
rendered to that State or subdivision or local authority thereof shall be taxable only in that State. (b) 
Notwithstanding the provisions of sub-paragraph (2)(a) of this Article, such pension shall be taxable only in the 
other Contracting State if the individual is a national of and a resident of that State. (3) The provisions of Articles 
15, 16 and 18 of this Convention shall apply to remuneration or pensions in respect of services rendered in 
connection with any trade or business carried on by one of the Contracting States or a political or an administrative 
subdivision or a local authority thereof.” 
201 Ibid., Article 20: “Teachers - (1) An individual who visits one of the Contracting States for a period not 
exceeding two years for the purpose of teaching or engaging in research at a university, college or other recognised 
educational institution in that Contracting State and who is or was immediately before that visit a resident of the 
other Contracting State, shall be exempt from tax by the first-mentioned Contracting State on any remuneration 
for such teaching or research for a period not exceeding two years from the date he first visits that State for such 
purpose. (2) This Article shall only apply to income from research if such research is undertaken by the individual 
in the public interest and not primarily for the benefit of some other private person or persons.”  
202 Ibid., Article 21: “Students and business apprentices - Payments which a student or business apprentice who 
is or was immediately before visiting a Contracting State a resident of the other Contracting State and who is 
present in the first-mentioned Contracting State solely for the purpose of his education or training receives for the 
purpose of his maintenance, education or training shall not be taxed in that first-mentioned State, provided that 
such payments arise from sources outside that State.” 
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Figure 1 
Art. 15(1) - Rule 1 

 
Salaries, wages and other similar remuneration 

derived by a resident of a Contracting State in respect 
of an employment shall be taxable only in that State. 

 

Art. 15(1) - Exception 2 
 

Rule 1 is subject to the provisions 
under Articles 16, 18, 19, 20 a nd 

21 of this agreement. 
 

Art. 15(1) - Exception 1 
 

Rule 1 applies unless 
employment is exercised in 
the other Contracting State. 

 

Art. 15(3) - Exception 3 
 

Notwithstanding the previous 
provisions, remuneration for 

employment exercised aboard 
ships or aircraft shall be an 

exception to these provisions. 
 

Art. 15(3) - Rule 8 
 

Remuneration for employment 
exercised aboard a ship or aircraft 

operated in international traffic 
may be taxed in the Contracting 

State in which the place of 
effective management of the 

enterprise is situated. 
 

Art. 15(1) - Rule 2 
 

If the employment is 
exercised in another state 

remuneration may be taxed in 
that other State. 

 

Art. 15(2) - Exception 4 
 

Notwithstanding Rule 
2, in the circumstances 
described under Article 

15(2)(a)-(c) the 
remuneration shall be 
taxable in the state of 

residence. 
 

Art. 15(3) - Rule 12 
 

Remuneration for employment 
exercised aboard a ship or aircraft 

operated in international traffic 
may be taxed in the Contracting 

State in which the place of 
effective management of the 

enterprise is situated. 
 

Art. 15(2)(b) - Rule 10 
 

Remuneration shall be taxable in 
the state of residence when the 
remuneration is paid by, or on 

behalf of, an employer who is not 
a resident of the other State.  

 

Art. 15(2)(c) - Rule 11 
 

Remuneration shall be taxable in 
the state of residence when the 
remuneration is not borne by a 
permanent establishment or a 

fixed base, which the employer 
has in the other State.  

 

Art. 15(1) - Rule 3 
 

Rule 1 only applies to 
the extent that Article 

16 does not apply. 
 

Art. 15(1) - Rule 4 
 

Rule 1 only applies to 
the extent that Article 

18 does not apply. 
 

Art. 15(1) - Rule 5 
 

Rule 1 only applies to 
the extent that Article 

19 does not apply. 
 

Art. 15(1) - Rule 7 
 

Rule 1 only applies to 
the extent that Article 

21 does not apply. 
 

Art. 15(2)(a) - Rule 9 
 

Remuneration shall be taxable in 
the state of residence when the 
recipient is present in the other 
State for a period or periods not 
exceeding in the aggregate 183 

days in any fiscal year. 
 

Art. 15(3) - Exception 5 
 

Notwithstanding the 
previous provisions, 

remuneration for employment 
exercised aboard ships or 

aircraft shall be an exception 
to these provisions. 

 

Art. 15(1) - Rule 6 
 

Rule 1 only applies to 
the extent that Article 

20 does not apply. 
 

Fig. 1:   = Rules;   = Exceptions.  
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not apply. A third exception to Rule 1 is contained in Article 15(3), with the word 

‘notwithstanding’ providing a clear deviation from this rule (Exception 3). This exception, 

which gives rise to yet another rule, establishes that ‘with regards to employment aboard of 

ships or aircraft operating in international traffic, taxation may be carried out in the state where 

the effective management of the enterprise is located’ (Rule 8). Moreover, Rule 2 (where 

employment is carried out in another state it may be taxed in that other state) is also subject to 

two exceptions (Exceptions 4 and 5). The first of these, Exception 4, is contained within Article 

15(2), which provides that notwithstanding Rule 2, in the situations described under Article 

15(2)(a) to (c), the remuneration shall be taxable in the state of residence. It follows that 

Exception 4, through subparagraphs 2(a) to (c), gives rise to another three rules (Rules 9 to 11). 

The content of these rules thus reflects these three subparagraphs. The second exception to 

Rule 2, Exception 5, is identical to Exception 3, meaning that where employment is exercised 

on board of ships or aircraft, Rule 2 will not apply. The rule arising out of this (Rule 12) is 

identical with Rule 8. 

 

Thus, an examination of the provision of Article 15 DTC has exposed 12 rules in total, showing 

that the relationship between exceptions and rules can give rise to a complex and extensive 

framework of norms, each having the character of a rule. It has moreover been shown that such 

frameworks of rules are identifiable within the international legal system. With regards to the 

specific nature of tax treaties, and in particular double taxation treaties adopted between two 

countries, it may not be too much of an assumption to predict that these types of treaties are 

prone to containing rule clusters such as the one found in this provision of the Double Taxation 

Convention between Italy and the UK. That this might be the case can be derived from the fact 

that such treaties refer to an area of law which is mostly to do with straightforward regulation 

relating to a certain subject (the person to be taxed, with the specific characteristics provided 

within the treaty) and the required action (whether or not that person should be taxed under 

certain circumstances). It is hard to imagine why one would bring balancing into the picture 

for such regulation, as it does not seem to make much sense to balance a norm that requires a 

person to be taxed under a certain established set of circumstances against another norm that 

requires that person to be exempted from being taxed under a certain set of circumstances. One 

of these must clearly be determined to prevail in the situation at hand. Hence, it appears that 

these types of treaties may be particularly prone for containing rules and the type of complex 

rule (and exception) cluster evidenced here. 
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Thus, to recap, the three examples provided in the present section evidence that rules of 

international law are identifiable in various ways. With regards to the complex field of 

international environmental law, where the legal status and application of the norms is often 

uncertain, it was shown that it is nevertheless possible to identify norms that have rule 

character, even where they carry the confusing designation of a ‘principle’. Moreover, the 

previous section has shown how international rules and their exceptions interact in a way that 

is capable of producing a complex framework of rules, in particular with regard to 

straightforward regulating treaties such as those concerning tax provisions between two 

countries. Finally, rules are also easily identified with regards to clear prohibitions, where the 

limits of the norm can be determined, and the idea of balancing is inapplicable. Our next quest 

will be to explore whether it is equally possible to identify principles within international law. 

 

 
 4. Identifying Principles at the International Level 
 
Turning towards the identification of principles within international law, three avenues through 

which to achieve this were chosen. The previous section found that it appears to be possible to 

identify rules within the complex and uncertainty-wrought ambit of international 

environmental law. For the sake of completeness, this area of international law will also be 

examined here, to see whether the same can be said for principles. We will then explore how 

multiple provisions within one international legal instrument can give rise to a cluster of 

principles, with various interests and factors that interact with each other having to be balanced. 

Finally, much of the literature on Alexy’s principles theory (like Alexy himself) refers to most 

(if not all) constitutional (or fundamental) rights as being principles. Thus, international 

fundamental rights will provide the third avenue which will be probed, in order to determine 

whether we can indeed identify principles within that realm. In this context, those rights which 

are pitted against other rights or interests almost by default – that is, those rights which make 

explicit provision for limitations – are particularly useful for the purpose of this study. 

 

 

4.1 Identifying Principles within International Environmental Law 

 
Building on the examination of certain international environmental law norms as rules, which 

was carried out in the previous section, it is interesting to recall that many of the norms adopted 
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in international environmental law are in fact referred to as principles. However, it was shown 

that this does not always mean that they constitute principles according to Alexy’s theory. 

Indeed, it seems that despite the frequent use of the term, it is often used without proper 

reasoning for a wide variety of norms.203 Moreover, different scholars (and tribunals) may use 

the term for different norms or concepts. As the arbitral tribunal in the Iron Rhine case204 

acknowledged, the question “…as to what, within the field of environmental law, constitutes 

‘rules’ or ‘principles’…”205 is subject to substantial contention.206 Thus, we cannot take any 

reference to international environmental law norms as ‘principles’ at face value, but must rather 

consider whether the norm in question does indeed live up to its denomination. It will thus be 

the aim of this section to examine whether we can find norms within international 

environmental law which can be characterised as principles in the sense put forward by Alexy. 

 

Starting with the Rio Declaration, which was also used to show how we can identify rules 

within international environmental law, let us take a look at the provisions of its Principles 3 

and 4. Principle 3 reads: “The right to development must be fulfilled so as to equitably meet 

developmental and environmental needs of present and future generations.”207 Principle 4, on 

the other hand, provides that “[i]n order to achieve sustainable development, environmental 

protection shall constitute an integral part of the development process and cannot be considered 

in isolation from it.”208 These two provisions must be read together in order to gain a complete 

understanding of the norm(s) that they express.209 They articulate the concept of sustainable 

development, which is widely referred to within international environmental law. The 

difficulty with sustainable development is that views on its normative status differ, from some 

saying that it cannot have any normative status due to its vagueness,210 to others claiming that 

it constitutes a norm of customary international law.211 Despite some scholars questioning its 

legal force, Bosselmann is convincing in stating that “[t]he normative value of the concept of 

sustainable development may not be as clear as in many other principles, but this is owing to 

                                                 
203 Verschuuren (n88), at 3. 
204 Iron Rhine (“Ijzeren Rijn”) Railway (Belgium v The Netherlands) (Arbitration Tribunal) 140 ILR 130 (Iron 
Rhine case). 
205 Ibid., para 58. 
206 Ibid.; Sands and others (n88), at 188. 
207 Rio Declaration (n144), Principle 3. 
208 Ibid., Principle 4. 
209 Sands and others (n88), at 216.  
210 Eg P Birnie, A Boyle and C Redgwell International Law and the Environment (3rd edn Oxford University Press 
Oxford 2009) 125; Cf Verschuuren, who considers sustainable development to constitute an ideal. See 
Verschuuren (n88), at 7. 
211 Eg Gabčíkovo/Nagymaros case (n215). See Marong (n160), at 44. See also Beyerlin (n88), at 443-444. 
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the complexity of issues involved, not to a normative ambiguity of the concept itself.”212 Thus, 

it may be recognised as constituting a legal principle, albeit one whose full legal force has yet 

to be unpacked.213  

 

It has been stated that “[t]here can be little doubt that the concept of ‘sustainable development’ 

has entered the corpus of international customary law, requiring different streams of 

international law to be treated in an integrated manner.”214 These words herald the 

identification of this concept as a principle as opposed to a rule. That different parts of 

international law must be ‘integrated’ as part of sustainable development speaks towards an 

understanding of the norm as one that must be balanced with other interests in order to 

determine its effect for any specific situation. In the Gabčíkovo/Nagymaros case215, the ICJ 

used wording which points towards sustainable development having to be understood as a 

principle rather than a rule, when stating that the “…need to reconcile economic development 

with protection of the environment is aptly expressed in the concept of sustainable 

development.”216 Bosselmann also firmly places sustainable development in the category of 

principles, stating that it is ‘clearly not’ a rule.217 Further, in Pulp Mills218, the ICJ referred to 

the aim of this concept as being the ‘striking of a balance’ between the utilization of the river 

and its protection, thus using the language of balancing which is inevitably linked to principles 

in order to refer to sustainable development.219 Another strong hint in favour of this being a 

principle is found in the separate opinion of Judge Weeramantry in the Gabčíkovo/Nagymaros 

case, where he rejected an absolute understanding of development, stating that it must always 

be relative to the environment.220 As regards the specific wording of the Rio Declaration, both 

of the above-mentioned provisions point towards an approach to the application of the norm 

which requires balancing and integration with other interests, as is evident by the term 

‘equitably’ in Principle 3 and the requirement that environmental protection cannot be 

interpreted ‘in isolation from’ development. Thus, this points towards it being possible to 

consider this concept as being a principle. 

                                                 
212 Bosselmann (n88), at 55. 
213 For his full argument on this point, see Bosselmann (n88), at 50-57. 
214 Sands and others (n88), at 208. 
215 Case Concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia) (Judgment) [1997] ICJ Rep 7 
(Gabčíkovo/Nagymaros case). 
216 Ibid., para 140.  
217 Bosselmann (n88), at 53. 
218 Pulp Mills on the River Uruguay (Argentina v Uruguay) (Merits) [2010] ICJ Rep 14 (Pulp Mills case). 
219 Ibid., para 177. 
220 Gabčíkovo/Nagymaros case (n215), Separate Opinion of Vice-President Weeramantry, at 92. 
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A second example finds expression in the Aarhus Convention221. This UN Convention has been 

claimed to represent “…the most comprehensive and ambitious effort to establish international 

legal standards in the field of individual environmental rights to date…”222 and relates to the 

question of participation in environmental issues.223 Article 4 of the Aarhus Convention 

requires all parties to ensure that their public authorities make relevant information available 

whenever a request for environmental information has been made.224 However, as can be 

gleaned from the words ‘subject to the following paragraphs of this article’, this obligation is 

liable to certain limitations. Particularly relevant here is the Article’s fourth subparagraph, 

which lists reasons for which such requests can be refused, on the basis of the ‘adverse effect’ 

that the disclosure of the requested information would have. This subparagraph inter alia lists 

public security, certain public interests, matters of justice, economic interests and third-party 

rights as reasons that would justify a refusal to disclose the requested information.225 Thus, 

inherent in this Article is the need for a balance to be struck between the right of access to 

information on the one hand (or put differently, the obligation of states to disclose such 

information) and other interests (be it those held by another individual, an enterprise or the 

state itself).226 The norm(s) expressed by the provision can hence be identified as constituting 

a principle, with the effect of the norm having to be defined anew in each individual situation, 

by weighing it against the other interests listed whenever they become applicable. An example 

                                                 
221 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters (adopted 25 June 1998, entered into force 30 October 2011) 2161 UNTS 447 (Aarhus 
Convention). 
222 M Pallemaerts ‘Introduction’ in M Pallemaerts (ed) The Aarhus Convention at Ten: Interactions and Tensions 
between Conventional International Law and EU Environmental Law (Europa Law Publishing Groningen 2011) 
3. 
223 PM Dupuy and JE Viñuales International Environmental Law (Cambridge University Press Cambridge 2015) 
76. 
224 Aarhus Convention (n221), Article 4(1): “Each Party shall ensure that, subject to the following paragraphs of 
this article, public authorities, in response to a request for environmental information, make such information 
available to the public…”. 
225 Ibid., Article 4(4): “A request for environmental information may be refused if the disclosure would adversely 
affect: (a) The confidentiality of the proceedings of public authorities, where such confidentiality is provided for 
under national law; (b) International relations, national defence or public security; (c) The course of justice, the 
ability of a person to receive a fair trial or the ability of a public authority to conduct an enquiry of a criminal or 
disciplinary nature; (d) The confidentiality of commercial and industrial information, where such confidentiality 
is protected by law in order to protect a legitimate economic interest. Within this framework, information on 
emissions which is relevant for the protection of the environment shall be disclosed; (e) Intellectual property 
rights; (f) The confidentiality of personal data and/or files relating to a natural person where that person has not 
consented to the disclosure of the information to the public, where such confidentiality is provided for in national 
law; (g) The interests of a third party which has supplied the information requested without that party being under 
or capable of being put under a legal obligation to do so, and where that party does not consent to the release of 
the material; or (h) The environment to which the information relates, such as the breeding sites of rare species.” 
226 Dupuy and Viñuales (n223), at 71 and 75. 
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of such balancing can be found in the Court of Justice of the European Union (CJEU) case of 

Stichting227. While this case does not reflect a direct application of Article 4(4) Aarhus 

Convention, it shows the CJEU applying the Directive which implements this Convention in 

EU law (Directive 2003/4228). Article 4(2) of this Directive is almost identical to Article 4(4) 

Aarhus Convention, with any differences being insubstantial and mostly related to a slightly 

different wording expressing the same meaning.229 Thus, the CJEU’s application of this Article 

can be used as support for the characterisation of both Article 4(2) Directive 2003/4 and Article 

4(4) Aarhus Convention as principles. In Stichting, the CJEU held that Article 4(2) Directive 

2003/4 “…requires that, for a decision to be taken on whether or not to refuse disclosure of 

environmental information, the interest served by the refusal to disclose must be balanced 

against the public interest served by disclosure.”230 Moreover, it also clarified that this 

balancing exercise has to be carried out in each individual case.231 This judgment therefore also 

supports the characterisation of Article 4(2) Directive 2003/4, and by extension Article 4(4) 

Aarhus Convention, as a principle.  

 

Finally, another example can be taken from the Articles on the Prevention of Transboundary 

Harm from Hazardous Activities232 (ILC Prevention Articles). Article 9(2) reads: “The States 

concerned shall seek solutions based on an equitable balance of interests in the light of article 

10.”233 [emphasis added] In order to understand the norm that underlies this provision, we must 

first understand all of its elements. Firstly, ‘the states concerned’ refers to the state carrying 

                                                 
227 Case C-266/09 Stichting Natuur en Milieu and Others [2010] ECR I-13119 (Stichting). 
228 Directive 2003/4/EC of 28 January 2003 on Public Access to Environmental Information and Repealing 
Council Directive 90/313/EEC [2003] OJ L41/26 (Directive 2003/4). 
229 See Ibid., Article 4(2): “Member States may provide for a request for environmental information to be refused 
if disclosure of the information would adversely affect: (a) the confidentiality of the proceedings of public 
authorities, where such confidentiality is provided for by law; (b) international relations, public security or 
national defence; (c) the course of justice, the ability of any person to receive a fair trial or the ability of a public 
authority to conduct an enquiry of a criminal or disciplinary nature; (d) the confidentiality of commercial or 
industrial information where such confidentiality is provided for by national or Community law to protect a 
legitimate economic interest, including the public interest in maintaining statistical confidentiality and tax secrecy; 
(e) intellectual property rights; (f) the confidentiality of personal data and/or files relating to a natural person 
where that person has not consented to the disclosure of the information to the public, where such confidentiality 
is provided for by national or Community law; (g) the interests or protection of any person who supplied the 
information requested on a voluntary basis without being under, or capable of being put under, a legal obligation 
to do so, unless that person has consented to the release of the information concerned; (h) the protection of the 
environment to which such information relates, such as the location of rare species.” 
230 Stichting (n227), para 48. 
231 Ibid., para 56. 
232 Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities, with commentaries, as 
found in International Law Commission ‘Report of the International Law Commission on the Work of its 53rd 
Session’ (23 April–1 June and 2 July–10 August 2001) UN Doc A/CN.4/SER.A/2001/Add.1 (Part 2) (ILC 
Prevention Articles). 
233 Ibid., Article 9(2). 
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out an activity (state of origin)234 which, while not being illegal under international law, poses 

the risk of resulting in significant transboundary harm,235 and the state that is likely to be 

affected by this activity (state affected).236 Secondly, the solutions referred to under Article 

9(2) of the ILC Prevention Articles relate to the measures that any state of origin, in cooperation 

with the affected state, is obliged to take in order to prevent or minimise said risk,237 and which 

the states concerned have previously consulted and agreed upon.238 Having clarified these 

elements, the norm that underlies the provision of Article 9(2) thus requires that the measures 

to be agreed upon by the states concerned balance the interest of pursuing the legal (often 

economically or developmentally important) activity of the state of origin with the interest of 

the affected state in preventing damage to its environment.239 In relation to this, Article 10 of 

the ILC Prevention Articles then provides the factors that should be taken into account in order 

to achieve this balance.240 Thus, Article 9(2), in combination with Article 10, clearly expresses 

a norm which has the character of a principle. But not only that: The combination of these two 

Articles reveals a framework of a principle which establishes how the various interests are to 

be weighed and which interests should (inter alia) be taken into account. This a particularly 

interesting occurrence of principles within international law, and shall thus be the subject of 

closer inspection in the subsequent section.  

 

Before turning towards such occurrences of principles, however, it remains to be concluded 

that it is indeed possible to also identify norms within international environmental law that 

constitute principles. Indeed, just as we speculated above with regards to double taxation 

treaties and similar bilateral treaties being prone to containing rules, it might be speculated that 

international environmental law is an area of international law which might see a significant 

number of principles. Koskenniemi alludes to a plausible reason as to why this might be the 

case, when writing about the various instruments drafted or adopted in the field of 

environmental law in the decade spanning from the late nineties to the early 2000s: “None of 

the language is phrased in terms of rights or obligations. The vocabulary is that of law and 

economics – ‘allocation of loss’ – on case-by-case basis with the view to reaching an optimal 

                                                 
234 Ibid., Article 2(d). 
235 Ibid., Articles 1 and 2(d). 
236 Ibid., Article 2(e) and (f). 
237 Ibid., Articles 3 and 4. 
238 Ibid., Article 9(1) and commentary, at 160, para 1. 
239 Ibid., at 160, para 2. 
240 Ibid., Article 10, and commentary at 162, para 1. 
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result. Most environmental law is like this.”241 Nevertheless, as the word ‘most’ implies, and 

as we have seen in Section 3.1 above, this does not mean that this field of law is completely 

devoid of any rules. 

 

 

4.2 Clusters of Principles within a Legal Instrument 

 
In Section 3.3 of the present chapter, we encountered how a single provision of an international 

(bilateral) treaty can lead to a cluster of rules and exceptions, which gives rise to a framework 

of multiple rules. It is equally appealing to consider what an interaction of principles within 

one legal instrument could look like. Of course, contrary to our examination of rules, we will 

not find the same interaction as the one between a norm and its exceptions. However, it is still 

interesting to explore the ways in which different provisions may interplay and give rise to a 

number of related principles. This subsection will consider one such example. While the 

previous subsection has already dealt with principles identifiable in the realm of international 

environmental law, it happens to be the case that this is a field which gives rise to some very 

useful examples of such clusters. Indeed, one such cluster, alluded to in the previous subsection 

as part of the discussion of Article 9(2) of the ILC Prevention Articles, was inspired by another 

treaty from the same field, the Convention on the Law of the Non-Navigational Uses of 

International Watercourses242 (Watercourses Convention), Article 5 of which showcases this 

type of cluster well.243 This provision, in combination with other related provisions, shall thus 

be used as an example here. In order to illustrate the interaction between the different factors, 

a graph will be provided (Figure 2, below).  

 

Understood as being one of the core provisions of the Convention, Article 5 of the 

Watercourses Convention deals with the right of states to make use of any watercourses located 

within their territories.244 Nuancing this right, the Article determines that states should utilise 

                                                 
241 M Koskenniemi The Politics of International Law (Hart Publishing Oxford 2011) 342-343. 
242 Convention on the Law of the Non-Navigational Uses of International Watercourses (adopted 21 May 1997, 
entered into force 17 August 2014) GAOR 51st Session Supp No 49 UN Doc A/51/869 (1997) (Watercourses 
Convention). 
243 See ILC Prevention Articles (n232), commentary, at 162, para 1. 
244 Draft Articles on the Law of the Non-Navigational Uses of International Watercourses, with commentaries, 
International Law Commission ‘Report of the International Law Commission on the Work of its 46th Session’ (2 
May – 22 July 1994) UN Doc A/CN.4/SER.A/1994/Add.l (Part 2) (Watercourses Commentaries), at 98, para 8. 
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international watercourses in an equitable and reasonable fashion.245 Importantly, two aspects 

that emerge from Article 5 are, firstly, that the utilisation should be aimed at attaining optimal 

benefits in terms of protection and sustainability, and secondly, that states should participate 

and cooperate with each other with respect to “…the use, development and protection of 

international watercourses in an equitable and reasonable manner.”246 One could say that, in 

this provision, “[t]he right of states to an equitable and reasonable utilization of a watercourse 

is…met with the duty to cooperate in its protection and development.”247 It thus appears that 

the norm underlying this provision neither expresses an absolute duty nor an absolute right, but 

rather requires that a balance be struck between the two – hence, we are speaking of a principle. 

Moreover, this Article alone already shows an interplay of different interests and 

considerations. The right to equitable and reasonable utilisation of international watercourses 

is pitched against the interests of other states, the protection of the watercourses, the duty of 

states to participate in the use, development and protection of these watercourses, and the duty 

to cooperate in the protection and development thereof. This is represented in Figure 2, below, 

with the right to equitable and reasonable utilisation represented in black, at the centre of the 

figure, and the interacting factors emanating from Article 5(1) and 5(2) marked in red. It is 

important to note, however, that the central position of the right to equitable and reasonable 

utilisation does not assign it a particular priority; rather, it serves as our starting point for 

highlighting the various factors involved in the interaction. 

 

What makes the example of the Watercourses Convention so interesting is the way that the 

principle contained in Article 5 interacts with other provisions of the Convention. In particular, 

Article 6 presents us with what can almost be seen as giving rise to a framework of principles 

in relation to Article 5. Clarifying what is meant by ‘equitable and reasonable’ utilisation, 

Article 6(1) of the Watercourse Convention provides a list of factors and interests that must be 

taken into account in order for a certain utilisation to be equitable and reasonable. Such factors  

                                                 
245 Watercourses Convention (n242), Article 5: “1. Watercourse States shall in their respective territories utilize 
an international watercourse in an equitable and reasonable manner. In particular, an international watercourse 
shall be used and developed by watercourse States with a view to attaining optimal and sustainable utilization 
thereof and benefits therefrom, taking into account the interests of the watercourse States concerned, consistent 
with adequate protection of the watercourse. 2. Watercourse States shall participate in the use, development and 
protection of an international watercourse in an equitable and reasonable manner. Such participation includes both 
the right to utilize the watercourse and the duty to cooperate in the protection and development thereof, as provided 
in the present Convention.” 
246 DJ Lazerwitz ‘The Flow of International Water Law: The International Law Commission’s Law of the Non-
Navigational Uses of International Watercourses’ (1993) 1 Indiana Journal of Global Legal Studies 247, at 259. 
247 R Stoa ‘The United Nations Watercourses Convention on the Dawn of Entry Into Force’ (2014) 47 Vanderbilt 
Journal of Transnational Law 1321, at 1328. 
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and interests include, inter alia, certain natural factors (for example geographic, climatic, and 

ecological aspects),248 social and economic considerations,249 factors concerning the 

population dependent on the particular watercourse in question,250 and other factors relating to 

                                                 
248 Watercourses Convention (n242), Article 6(1)(a).  
249 Ibid., Article 6(1)(b). 
250 Ibid., Article 6(1)(c).  

 
 
 
Fig. 2:  = Right under Art. 5(1) Watercourses Convention;  = Art. 5(1)-(2) Watercourses Convention; 
   
 

= Art. 6(1) Watercourses Convention;  = Art. 7(1)-(2) Watercourses Convention. 
 
 
 
 
 



                 Rules and Principles in International Law: Applying Alexy’s Principles Theory 

 

95 

the use of watercourses.251 These factors also interact with the right to equitable and reasonable 

use of international watercourses, and are represented in Figure 2 by the blue spheres. Article 

6(3) states that  

 

“[t]he weight to be given to each factor is to be determined by its importance in 

comparison with that of other relevant factors. In determining what is a reasonable 

and equitable use, all relevant factors are to be considered together and a conclusion 

reached on the basis of the whole.”252  

 

It is thus clear from Article 6 that, in order to determine whether a state’s utilisation of a certain 

watercourse was ‘reasonable’ and ‘equitable’, one must consider the particular circumstances 

of the case at hand, and specifically (but not only253) the factors listed under Article 6(1). The 

provision in fact clearly states that each of the factors must be given its proper weight, 

depending on the circumstances, and weighed against the other relevant factors, in order to 

determine whether a state’s utilisation of a watercourse was indeed reasonable and equitable 

as required.  

 

It thus seems pretty clear that the provisions under Articles 5 and 6 both contain principles, as 

a dimension of weight seems to be inherent in either provision. In this regard, the ILC noted 

with respect to Article 5 that “[a]ttaining optimal utilization…implies attaining maximum 

possible benefits for all watercourse States and achieving the greatest possible satisfaction of 

all their needs, while minimizing the detriment to, or unmet needs of, each.”254 The wording 

used here is indicative of the kind of satisfaction – ‘to the greatest degree possible under the 

circumstances’ – that is intrinsic, as we have seen in an earlier section of this chapter, to the 

                                                 
251 The full provision under Article 6(1) reads: “Utilization of an international watercourse in an equitable and 
reasonable manner within the meaning of article 5 requires taking into account all relevant factors and 
circumstances, including: (a) Geographic, hydrographic, hydrological, climatic, ecological and other factors of a 
natural character; (b) The social and economic needs of the watercourse States concerned; (c) The population 
dependent on the watercourse in each watercourse State; (d) The effects of the use or uses of the watercourses in 
one watercourse State on other watercourse States; (e) Existing and potential uses of the watercourse; (f) 
Conservation, protection, development and economy of use of the water resources of the watercourse and the 
costs of measures taken to that effect; (g) The availability of alternatives, of comparable value, to a particular 
planned or existing use.” 
252 Ibid., Article 6(3).  
253 The ILC specifically mentioned that the list it drew up under Article 6 is not meant to be exhaustive, stating 
that it would not be possible to list each and every factor that would need to be taken into account considering the 
“…wide diversity of international watercourses and of the human needs they serve…”. See Watercourses 
Commentaries (n244), at 101, para 3. 
254 Ibid., at 97, para 3. 
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realm of principles. Moreover, the ILC also made it clear (in the context of Articles 5 and 6) 

that whether a certain use is reasonable and equitable will have to be determined for each case 

and specific set of circumstances individually – another sign that we are indeed concerned with 

a principle here.255 This is because (and why) no automatic priority exists between the different 

factors to be considered (including those listed in Article 6), meaning that while one factor may 

take priority (that is, be given more weight) under one set of circumstances, another factor 

might take priority another time.256 The weight assigned to each factor changes together with 

their relevance depending on the particular situation.257 Thus, with balancing inherent in these 

provisions, Articles 5 and 6, read together, can be said to create a cluster of different interests 

being balanced against each other in order to determine the outcome for each specific situation. 

That is, as the ILC makes clear in its commentary to the Draft Articles, “[t]he scope of a State's 

rights of equitable utilization depends on the facts and circumstances of each individual case, 

and specifically on a weighing of all relevant factors, as provided in article 6.”258 

 

The previous two Articles must, moreover, be applied in the context of Article 7, which deals 

with the obligation of states to ‘take all appropriate measures’ in order to prevent any 

significant harm from occurring to another state in relation to their utilisation of a watercourse 

within their territory.259 The second paragraph of this Article requires that when harm does 

indeed occur, states shall take all appropriate measures to either eliminate such harm or to at 

least mitigate it, taking into account the provisions under Articles 5 and 6 of the Convention.260 

Indeed, it has been stated that these provisions (in particular Articles 5 and 7) “…operate in 

tandem, and ideally should be interpreted as checks on one another[…]”261, and that they 

constitute ‘twin cornerstones’262 of the Convention. The requirement that Articles 5 and 6 be 

considered when applying Article 7 results in a balance being struck between, on the one side, 

the ‘no harm’ obligation of states and the responsibility that flows from it, and on the other, the 

                                                 
255 Ibid., at 101, para 1. 
256 Ibid., para 3. See also Lazerwitz (n246), at 259. 
257 Watercourses Commentaries (n244), at 102, para 9. 
258 Ibid., at 98, para 8. See also Lazerwitz (n246), at 259. 
259 Watercourses Convention (n242), Article 7(1): “Watercourse States shall, in utilizing an international 
watercourse in their territories, take all appropriate measures to prevent the causing of significant harm to other 
watercourse States.”  
260 Ibid., Article 7(2): “Where significant harm nevertheless is caused to another watercourse State, the States 
whose use causes such harm shall, in the absence of agreement to such use, take all appropriate measures, having 
due regard for the provisions of articles 5 and 6, in consultation with the affected State, to eliminate or mitigate 
such harm and, where appropriate, to discuss the question of compensation.” 
261 Stoa (n247), at 1363. 
262 Lazerwitz (n246), at 257. 
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right of states to equitable use of international watercourses on their territory.263 The norms 

that underlie these provisions are rather broad and purposefully flexible, so that they may apply 

to a variety of contexts and cover the various interests that may be involved.264 There is thus 

an additional dimension of principles and interests which must, in the relevant circumstances, 

be weighed against the right of states contained within Article 5. This dimension is represented 

by the green spheres in Figure 2. 

 

Finally, that balancing must be inherent in any approach to a potential tension between different 

states’ rights to use certain watercourses is not only to be deduced from the norms contained 

within the provisions of Articles 5 through 7, but is also specifically mentioned in the 

Convention Articles proper. Article 10(2) of the Watercourses Convention thus reads: “In the 

event of a conflict between uses of an international watercourse, it shall be resolved with 

reference to articles 5 to 7, with special regard being given to the requirements of vital human 

needs.”265 In this regard, McCaffrey, who was involved in the drafting process of the Draft 

Articles written by the ILC which were later negotiated by UN member states and adopted in 

the Watercourses Convention,266 has stated that if a dispute arises concerning Articles 5 and 7, 

“…it seems probable that the facts and circumstances of each case, rather than any a priori 

rule, will ultimately be the key determinants of the rights and obligations of the parties.”267 

Whilst the special reference to ‘vital human needs’ seems to require special weight being given 

to these needs, there is no automatic priority of any of the relevant interests.  

 

To sum up, we have seen that Articles 5 and 7 manifest principles which must be read in light 

of each other, as an interaction between the obligation to prevent harm and the right of states 

to utilise watercourses in a reasonable and equitable manner. The interests listed under Article 

6, as well as any other factors relevant to the situation at hand, must also be part of this weighing 

exercise. We have thus seen a bundle (or ‘package’268) of principles, illustrated by Figure 2, 

                                                 
263 Stoa (n247), at 1348; Lazerwitz (n246), at 260. 
264 Ibid., at 1349. 
265 Watercourses Convention (n242), Article 10(2).  
266 S McCaffrey ‘The UN Convention on the Law of the Non-Navigational Uses of International Watercourses: 
Prospects and Pitfalls’ in S Salman and L Boisson de Chazournes (eds) International Watercourses: Enhancing 
Cooperation and Managing Conflict. Proceedings of a World Bank Seminar (World Bank Technical Paper No 
414 Washington D.C. 1998) 17. McCaffrey was appointed Special Rapporteur for the drafting of the Draft Articles 
on the Law of the Non-Navigational Uses of International Watercourses in 1985. See International Law 
Commission ‘Report of the International Law Commission on the Work of its 37th Session’ (6 May-26 July 1985) 
UN Doc A/CN.4/SER.A/1985/Add.l (Part 2), at 70, para 279. 
267 Ibid., at 22. 
268 Ibid. 
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which can be derived from various provisions within one international legal instrument, and 

which interact with each other in a flexible interplay of interests and circumstances aimed at 

ensuring that the right balance is struck depending on the particular situation at hand.  

 

 

4.3 Human Rights Provisions That Contain Limitation Clauses 

 
Turning towards international human rights law, certain human rights provisions are 

particularly utile in evidencing that certain norms of international law can be identified as 

principles. Especially useful in this regard are human rights provisions which contain limitation 

clauses, as these provisions typically provide guidance as to which circumstances will allow 

for a restriction of a right to be justified. This necessarily means that the right in question is 

expressed in non-absolute terms.269 Moreover, and crucially for our quest to identify principles 

within international law, the application of these limitation clauses allows for balancing to be 

brought into the picture.270 In applying the limitation clause of a right, the proportionality 

principle, which will be discussed in a later chapter, and which is often said to be closely linked 

to the notion of balancing, is engaged.271 Rights which include limitation clauses can be found 

in all the major international and regional human rights treaties. In the ECHR, they are found 

in Articles 8 through 11 (respect for private and family life, freedom of thought, conscience 

and religion, freedom of expression and freedom of assembly and association), as well as in 

certain provisions of the ECHR Protocols. They each contain a clause which determines that 

the relevant right may be restricted in the circumstances listed within the provision, with 

reasons for permissible restrictions ranging from national security, public safety, health or 

morals, to the protection of other individuals’ rights.272 Similarly, the ICCPR contains 

limitations clauses in its Articles 12 (freedom of movement), 18 (freedom of thought, 

conscience and religion), 19 (freedom of expression), 21 (right of peaceful assembly) and 22 

(freedom of association).273 Other human rights treaties, such as the ACHR and the 

                                                 
269 Note that the distinction between absolute and relative rights will be discussed in more detail below, under 
Chapter 4, Section 3. 
270 Scheinin (n50), at 56. 
271 A Barak Proportionality: Constitutional Rights and Their Limitations (Cambridge University Press Cambridge 
2012) 32. See below, Chapter 4, Section 1. 
272 See ECHR (n172), Articles 8(2), 9(2), 10(2) and 11(2). G Bücheler Proportionality in Investor-State 
Arbitration (Oxford University Press Oxford 2015) 74. 
273 See ICCPR (n178), Articles 12(3), 18(3), 19(3), 21 and 22(2). 
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International Covenant on Economic, Social and Cultural Rights274 (ICESCR), contain a 

general limitations clause.275 Article 32(2) ACHR reads: “The rights of each person are limited 

by the rights of others, by the security of all, and by the just demands of the general welfare, in 

a democratic society.” Note that the ACHR moreover includes specific limitation clauses, for 

example in Articles 12(3) (freedom of conscience and religion), 15 (right of assembly), 16(2) 

(freedom of association) and 22(3) (freedom of movement).276 The general limitation clause of 

the ICESCR states that “…the State may subject such rights only to such limitations as are 

determined by law only in so far as this may be compatible with the nature of these rights and 

solely for the purpose of promoting the general welfare in a democratic society.”277 

 

Turning to a specific example, let us have a look at Article 8 ECHR, on the right to private life. 

The provision reads:  

 

“1. Everyone has the right to respect for his private and family life, his home and 

his correspondence.  

 

2. There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic 

society in the interests of national security, public safety or the economic well-

being of the country, for the prevention of disorder or crime, for the protection of 

health or morals, or for the protection of the rights and freedoms of others.”278 

 

The wording of paragraph 2 is such that while the word ‘except’ may point towards an 

exception, which could mean that the norm underlying this provision is in fact a rule, the 

reasons listed as permissible restrictions require the consideration of broad interests such as 

national security or public safety, as well as being ‘necessary in a democratic society’, to name 

                                                 
274 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 
force 3 January 1976) 993 UNTS 3 (ICESCR).  
275 A similar approach can be seen with regards to the African Charter on Human and Peoples’ Rights (adopted 
27 June 1981, entered into force 21 October 1986) 1520 UNTS 363 (ACHPR) which, whilst not containing a 
specific general limitations clause such as the ones found in the ICESCR and the ACHR, nevertheless boasts a 
provision on ‘duties’ which has taken on this role, with its Article 27(2) reading: “The rights and freedoms of 
each individual shall be exercised with due regard to the rights of others, collective security, morality and common 
interest.” 
276 ACHR (n187), Articles 12(3), 15, 16(2) and 22(3). 
277 ICESCR (n274), Article 4. 
278 ECHR (n172), Article 8. 
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but a few. Of course, it is relatively straightforward to empirically determine whether a 

restriction is in accordance with the law. Much harder is the possibility of easily identifying 

what it means for something to be ‘necessary in a democratic society’, let alone the possibility 

of understanding whether something is necessary to protect morals. How can we categorically 

determine the answers to such questions? Article 21 ICCPR leads us to ask the same question. 

It states:  

 

“The right of peaceful assembly shall be recognized. No restrictions may be placed 

on the exercise of this right other than those imposed in conformity with the law 

and which are necessary in a democratic society in the interests of national security 

or public safety, public order (ordre public), the protection of public health or 

morals or the protection of the rights and freedoms of others.”279 

 

It is evident that there are no definitive answers in relation to abstract issues such as public 

order or morality that apply universally to all cases. Thus, in each case, the specific 

circumstances must be examined in order to determine whether a restriction can indeed be 

justified on the basis of protecting one of the listed interests. Such an examination seems to 

necessitate pitting the restricted right against the interest which is put forward to justify the 

restriction – and this inevitably leads the examiner (the judges) to the kind of balancing exercise 

that is part and parcel of the realm of principles. We will see this kind of balancing in practice 

in a later chapter of this thesis.280 Suffice it to say here that the same considerations apply to 

other rights which include limitation clauses, and thus the same conclusions can be drawn also 

in their respect.  

 

Indeed, the above extends beyond the particular group of rights containing specific limitation 

clauses to include many other rights provisions as well. There are several reasons why many 

human rights norms can be characterised as principles rather than rules: Many of these norms 

are expressed in rather abstract terms, they are closely linked to moral considerations, and there 

is much to be said in favour of them being applied as much as is possible under the 

circumstances, rather than being rendered inapplicable.281 Kleinlein even goes so far as to say 

that the rights contained in the ICESCR all require the application of proportionality, which 

                                                 
279 ICCPR (n178), Article 21. 
280 See Chapter 4. 
281 Scheinin (n50), at 56. 
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exposes their principles character.282 While this is not as obvious for the ICCPR, the fact that 

considerations of proportionality also have to be taken into account leads Kleinlein to assume 

that it also contains rights that take on the character of principles.283 Although the present 

author does not consider that a blanket characterisation of human rights as principles would be 

appropriate,284 it can nevertheless be stated that some (and maybe most) rights can indeed be 

identified as constituting norms of principle character. Moreover, it can be argued that in the 

particular case of human rights norms which contain limitation clauses in their provisions, these 

provide straightforward and easily identifiable examples of principles in international law. 

 

The three examples provided thus show that norms of principle character are identifiable within 

international law in various different ways. In the rather more complex context of international 

environmental law, it was demonstrated that, despite the previous section showing that we can 

indeed identify some of its provisions as rules, there are also norms that have the character of 

principles. Moreover, an examination of a few provisions contained in one international legal 

instrument (the Watercourses Convention) has revealed that we can identify clusters of norms 

which constitute principles, where multiple interests and factors interact with each other in a 

flexible and context-dependent way. Finally, it was shown that it is a rather straightforward 

task to identify principles with regards to the limitations clauses of human rights treaties.  

 

 
5. Conclusion: On the Identification of Rules and Principles in International 
Law  
 
The present chapter focused on the distinction within legal norms between rules and principles 

and their identification at the international level. In this respect, Section 1 began with a brief 

account of Alexy’s principles theory. There, it was shown that, despite some criticism having 

been aimed at the theory, none of the arguments made against it detract from the fact that it has 

much to offer to legal discourse. As regards the more specific ambits of international law, it 

was also established that the principles theory is both transferable and relevant to the 

international legal field. In this respect, it was particularly important to establish whether we 

can indeed distinguish between the two types of norms within international law. Before delving 

into an exploration of various international legal norms, Section 2 contemplated some 

                                                 
282 Kleinlein (n90), at 668. 
283 Ibid., at 669. 
284 See on this Chapter 4, Section 3 of this thesis. 
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preliminary considerations as to the criteria that can be helpful in determining whether a norm 

constitutes a rule or a principle, including a more detailed distinction between the way that the 

two types of norms behave with regards to situations of norm conflict. Here, it was established 

that conflicts between rules must be resolved by means of one rule prevailing over the other, 

with the result that the latter is rendered invalid in the particular case at hand (automatic 

priority, application to the fullest extent), whereas collisions between principles are resolved 

through a process of balancing the colliding principles against each other and determining 

which of them carries more weight under the special circumstances of the case at hand, without 

either of them being rendered invalid (prevalence of one principle is context-dependent, 

application to the greatest degree possible).  

 

The following two sections then dealt with the possibility of identifying rules and principles 

respectively within norms of international law. In exploring whether it is possible to discern 

norms of international law that have the character of rules, three exemplary avenues were 

analysed in Section 3. The first avenue that was considered concerned the field of international 

environmental law, which was chosen for its complexity and the uncertainty surrounding much 

of its norms. Here, it was possible to discern norms of rule character, despite some norms being 

confusingly denominated as ‘principles’. The second avenue provided a more straightforward 

example, showing how norms expressing clear prohibitions can be identified as rules without 

much difficulty. Finally, a third example showed the possibility of discerning a framework of 

multiple rules within one single international legal provision. The example chosen concerned 

a provision from a bilateral treaty between Italy and the UK (DTC), and revealed that within a 

single provision, it was possible to discern a network of 12 rules. Hence, on the basis of these 

examples, it was considered that it is indeed possible to identify rules at the international level. 

Section 4, on the other hand, addressed the possibility of identifying certain norms of 

international law as having the character of principles. Once again, three avenues were chosen 

in order to provide examples as to how such an identification might be possible. The first 

avenue concerned, once more, the field of international environmental law. Having already 

shown that we can identify norms within international environmental law that constitute rules, 

it was now also determined that the same can be said about norms constituting principles. The 

second avenue then showcased the occurrence of clusters of principles within a number of 

provisions of a single legal instrument, using the Watercourses Convention as an example. 

Here, it was shown that it is possible to discern bundles of principles interacting with each 

other in a flexible network where principles and interests are being balanced with each other. 
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Finally, the third example chosen for the identification of principles at the international level 

concerned human rights provisions containing limitation clauses. These provided a relatively 

straightforward example of principles within international law. 

 

Thus, this chapter successfully showed that it is possible to identify and characterise norms of 

international law as either rules or principles, and that they appear in various contexts. On the 

basis of this (admittedly limited) investigation, we can assume that principles and rules can 

also be identified in other fields and contexts than those explored here. At the same time, a 

more detailed investigation may result in the finding that certain kinds of provisions may be 

more prone to expressing principles than rules and vice versa. This possibility has already been 

raised with regards to clear prohibitions (rules) and rights provisions containing limitation 

clauses (principles). It might moreover be the case that bilateral treaties, and especially those 

related to tax law (such as the DTC), may be particularly likely to contain rules over principles, 

because of the rather straightforward subject matter they regulate and the fact that there are 

only two parties to consider. Equally, fields like international environmental law might contain 

a particularly high number of principles. On the other hand, it may also be the case with respect 

to the rapidly developing field of international environmental law that, over time, some of the 

broader principles of international environmental law are developed (or indeed have already 

developed) into more specific rules.285 This would also be in line with Alexy’s contention that 

it is often the case that there are broader principles which underlie more specific rules.286 While 

such considerations would certainly constitute an interesting future project, it suffices for our 

present purposes that we have established that we can identify rules and principles within 

international law. On this basis, we shall now continue by investigating in more detail how 

each of these types of norms behave in norm conflict situations and what type of resolution is 

appropriate in either case.   

 

 
 
 
 

                                                 
285 Maes argues that this trend can already be observed. See F Maes ‘Environmental Law Principles, Their Nature 
and the Law of the Sea: A Challenge for Legislators’ in Sheridan and Lavrysen (n116), at 88-89. For de Sadeleer’s 
argument see de Sadeleer (n157), at 267. Note that de Sadeleer uses different terms, such as ‘rules of determinate 
content’, ‘rules of indeterminate content’ and ‘directing principles’, to distinguish between various norms of 
international environmental law. However, his theory does not provide sufficient explanation as to how these 
concepts differ. See for example de Sadeleer (n160), at 308- 309.  
286 Alexy (n1), at 58. 
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3  

Resolving Rule Conflicts: Conflict Clauses, Priority and 
the Special Case of Hierarchy  
 
 
 
 
 
Introduction 
 
The previous chapter revealed that the way we address international norm conflicts must rest 

on whether the conflict in question concerns tensions between rules, or tensions between 

principles. The present chapter is dedicated to the former – conflicts between rules of 

international law. Here, priority relationships between conflicting rules determine which rule 

prevails over the other in the particular case at hand. Legal systems are usually endowed with 

mechanisms to ensure the harmonious application of the law and to address any situations of 

conflicts arising between their norms.1 With international law not boasting a central legislature 

to determine how a conflict should be resolved on the basis of a pre-established hierarchy of 

sources comparable to domestic sytems, it appears that other tools must be employed in order 

to achieve resolution.2 While part of this chapter will be devoted to traditional tools of conflict 

resolution based on priority, a large section of it will focus on putting the concept of rules in 

context with the concept of hierarchy, and specifically exploring its relationship with the 

resolution of conflicts between rules at the international level. The concept of hierarchy, which 

is considered instrumental as a method of resolving norm conflicts, is inevitably connected to 

rules. In fact, only conflicts between rules can be resolved in this manner.3 This is so because, 

as Alexy’s theory makes clear, any precedence between principles is context-dependent, and 

thus principles do not lend themselves to the idea of hierarchy.4 As Petersen explains, “…the 

                                                 
1 G Hafner ‘Pros and Cons Ensuing From Fragmentation of International Law’ (2004) 25 Michigan Journal of 
International Law 849, at 854. 
2 M Milanović ‘Norm Conflict in International Law: Whither Human Rights’ (2009) 20 Duke Journal of 
International Law 69, at 74. 
3 R Pound ‘Hierarchy of Sources and Forms in Different Systems of Law’ (1932-1933) 7 Tulane Law Review 
475, at 483; U Linderfalk ‘The Effect of Jus Cogens Norms: Whoever Opened Pandora’s Box, Did You Ever 
Think About the Consequences?’ (2008) 18 EJIL 853, at 454, fn 2.  
4 Note that one may argue that there could be some sort of hierarchy of values underlying certain principles, but 
any such hierarchy would have to be based on axiological considerations. 
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hierarchy between two…[rules] is always static [whereas the] relationship between 

principle[s]…is dynamic.”5 

 

As we shall see, while at the domestic level conflicts between rules can inter alia be resolved 

by means of the status of the rule within the system (that is whether it is constitutional or not), 

the question of hierarchy is fiercely debated with regard to the international legal system. This 

debate is of great importance, as it involves the very nature and structure of international law 

and is directly relevant to issues of rule conflict resolution.6 Thus, the aim of this chapter is 

twofold. On the one hand, it aims to shed light on the different avenues through which 

international rule conflicts can be addressed, evaluating how they operate and how effective 

they are. On the other hand, it seeks to expose the direct link between hierarchical structure 

and rule conflict resolution, exploring the concept of hierarchy within international law and its 

usefulness in relation to resolving international rule conflicts. 

 

To begin with, we will examine some of the traditional tools used in order to resolve rule 

conflicts, providing both an overview and a critical discussion regarding the usefulness and 

completeness of these techniques (Section 1). These include conflict clauses, as well as the 

maxims of lex posterior, prior, and specialis. A preliminary conclusion on the findings relating 

to these tools will be drawn, and the special case of lex superior will be introduced. Here, we 

will encounter the relevance of hierarchy in relation to matters of rule conflicts. The subsequent 

section, then, will pay heed to the concept of hierarchy, its relevance for law generally, and 

whether we can speak of hierarchy at the international level (Section 2). As part of this, 

international constitutionalism, representing one approach to hierarchy, will be explored. 

Moreover, a brief distinction will be drawn between different types of hierarchy, in order to 

show which type of hierarchy is most relevant in the context of international law. The third 

section will then examine whether we can find instances of this type of hierarchy within 

international law and, linking it back to the concept of norm conflicts, will look at two potential 

instances of lex superior within international law – jus cogens and Article 103 of the UNC7 

(Section 3). The final section draws together the findings of this chapter in order to conclude.  

                                                 
5 N Petersen ‘Customary Law Without Custom? Rules, Principles, and the Role of State Practice in International 
Norm Creation’ (2007-2008) 23 American University International Law Review 275, at 287-288. 
6 D Shelton ‘Normative Hierarchy in International Law’ (2006) 100 American Journal of International Law 291, 
at 291.  
7 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 892 UNTS 119 
(UNC). 
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1. Resolving Conflicts Between Rules – Conflict Clauses and Traditional 
Maxims of Conflict Resolution  
 

Three basic dogmas underpin the determination of priority that is part and parcel of rule conflict 

resolution, namely the principles of pacta tertiis, pacta sunt servanda, and the freedom of states 

to enter into contractual relations.8 The latter two principles are both limited by the first one, 

as third party rights can never be affected.9 As we shall see, priority rules for resolving conflicts 

are largely based on these three concepts.10 Jenks listed the principles available for conflict 

resolution at the international level as being 1) lex superior, 2) lex prior, 3) lex posterior, 4) 

lex specialis, 5) ‘the autonomous operation principle’, 6) ‘the pith and substance principle’, 

and 7) ‘the legislative intention principle’.11 While the last three must be excluded either for 

being a truism (autonomous operation principle), and hence unhelpful, or for belonging to the 

realm of interpretation (pith and substance principle and legislative intention principle),12 the 

first four are widely mentioned techniques of conflict resolution, derived from domestic legal 

doctrine.13 These will be the subject of this section. While the first step in deciding how to 

resolve a conflict between two norms is normally to establish whether there is a hierarchical 

ordering between the conflicting norms,14 we will leave the question of hierarchical ranking to 

one side for now, to be picked up at a later stage of this chapter. Moreover, the first subsection 

will explore the notion of conflict clauses which, despite the fact that it is not clear whether 

they fall into the category of resolution or prevention, might be said to offer the most 

straightforward solution to a tension between two rules. 

 

 

1.1 Conflict Clauses 

 
Once one has established that there is no hierarchical ordering between the relevant norms, the 

next step is to determine whether there is a conflict clause contained in the relevant treaty that 

                                                 
8 J Pauwelyn Conflict of Norms in Public International Law: How WTO Law Relates to Other Rules of 
International Law (Cambridge University Press Cambridge 2003) 327-328. 
9 Ibid., at 328. 
10 Ibid., at 436. 
11 W Jenks ‘The Conflict of Law-Making Treaties’ (1953) 30 BYIL 401, at 436. 
12  Ibid., at 448-450. 
13 R Michaels and J Pauwelyn ‘Conflict of Norms or Conflict of Laws: Different Techniques in the Fragmentation 
of Public International Law’ (2011-2012) 22 Duke J. Comp. & Int’l L. 349, at 350-351. Note that some authors 
consider the maxims of lex specialis, lex posterior and lex prior to be general principles of law. See SA Sadat-
Akhavi Methods of Resolving Conflicts between Treaties (Brill Leiden 2003) 189. 
14 Pauwelyn (n8), at 328. 
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regulates the relationship between the norms in case of contradiction.15 Such clauses may, for 

example, stipulate either that a treaty demands priority over another treaty, or that it should be 

read to defer to another.16 This latter concept is codified in Article 30(2) VCLT, which reads: 

“When a treaty specifies that it is subject to, or that it is not to be considered as incompatible 

with, an earlier or later treaty, the provisions of that other treaty prevail.”17 Conflict clauses 

may, moreover, relate to a type of treaty (subsequent, previous, between the parties) or a certain 

specified treaty.18 They can either be directed at already existing treaties, treaties that may be 

created in the future, or at the relationship between norms within the treaty concerned.19 An 

example of a conflict clause claiming priority over another (earlier) treaty is Article 311(1) of 

the UN Convention on the Law of the Sea20 (UNCLOS), which states that UNCLOS will 

prevail over the Geneva Convention on the High Seas21 of 1958 in case of a conflict between 

the two.22 Moreover, the WTO provides a good example for a clause which addresses conflicts 

internal to the treaty, with XVI.3 of the Marrakesh Agreement establishing that “[i]n the event 

of a conflict between a provision of this Agreement and a provision of any of the Multilateral 

Trade Agreements, the provision of this Agreement shall prevail to the extent of the conflict.”23 

Finally, an example for a conflict clause which explicitly defers to an earlier treaty is Article 

59 of the Articles on the Responsibility of States for Internationally Wrongful Acts24 

(ARSIWA), which defers to the UNC.25 The commentary to the Article clarifies that “[t]he 

articles are in all respects to be interpreted in conformity with the Charter.”26 As Article 59 

shows, a conflict clause may thus also require that a certain norm shall not be interpreted as 

being in conflict with another.27 This is different from conflict clauses that require one norm to 

                                                 
15 N Balendra ‘International Human Rights Law and International Humanitarian Law: Alternative Frameworks 
for Interaction’ in CC Eriksen and M Emberland (eds) The New International Law – An Anthology (Koninklijke 
Brill Leiden 2010) 124. 
16 Ibid., at 124-125. 
17 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331 (VCLT), Article 30(2). 
18 CJ Borgen ‘Resolving Treaty Conflicts’ (2005) 37 George Washington International Law Review 573, at 585.  
19 Pauwelyn (n8), at 328. JB Mus ‘Conflicts Between Treaties in International Law’ (1998) 34 Netherlands 
International Law Review 208, at 215. 
20 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 
1994) 1833 UNTS 3 (UNCLOS). 
21 Convention on the High Seas (adopted 29 April 1958, entered into force 30 September 1962) 450 UNTS 11.  
22 UNCLOS (n20), Article 311(1): “This Convention shall prevail, as between States Parties, over the Geneva 
Conventions on the Law of the Sea of 29 April 1958.” Pauwelyn (n8), at 331. 
23 Marrakesh Agreement establishing the World Trade Organization (with final act, annexes and protocol) 
(adopted 15 April 1994, entered into force 1 June 1995) 1867 UNTS 154, Article XVI(3). Pauwelyn (n8), at 336. 
24 Articles on the Responsibility of States for Internationally Wrongful Acts, with commentaries, UN Doc A/56/10 
(2001) (ARSIWA). 
25 Ibid., Article 59: “These articles are without prejudice to the Charter of the United Nations.” 
26 Ibid., para 2. 
27 Pauwelyn (n8), at 334. 
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take priority over another, offering a solution for an acknowledged conflict, in that it avoids 

conflict in the first place.28  

 

While being desirable to some extent, in that they are capable of creating certainty with regards 

to relationships between treaties, there are a number of issues with respect to conflict clauses 

which ought to be mentioned. Firstly, in some cases, such as the above example of Article 59 

ARSIWA, it is questionable whether conflict clauses actually fall under conflict resolution. 

They can potentially be considered useful tools for the prevention of conflicts by clearly stating 

the relationship between a treaty with any previous or subsequent treaties before a conflict 

arises; or they could be said to fall under the category of conflict avoidance, for example when, 

as mentioned above, in the case of a clash, the conflict clause stipulates that a treaty should be 

interpreted as being compatible with another.29 Of course, this can be a useful way of dealing 

with the tension between the relevant norms. Yet, as we know, there are also limitations to this 

kind of avoidance. Still, while this type of conflict clause may blur the lines between resolution 

and avoidance, when conflict clauses claim priority over another treaty, a clear solution based 

on a priority relationship is provided. 

 

Whether conflict clauses are considered as useful for conflict avoidance, prevention, or 

resolution, there are some real limitations that need to be highlighted. For example, conflict 

clauses that establish prevalence over any future treaties on the same subject matter are subject 

to the contractual freedom of states and the concept that the most recent will of states prevails.30 

Such clauses are, therefore, mostly useless: “They cannot be invoked against third States; they 

do not render later conflicting treaties void; and they can always be overcome by the common 

will of the parties.”31 Moreover, clauses establishing priority over earlier treaties merely 

reaffirm the freedom of states to enter into a new agreement, as the application of the lex 

posterior principle would in any case call for the latter treaty to prevail over the earlier one.32 

Such conflict clauses are therefore also largely inutile, merely reiterating the lex posterior 

principle whilst also being subject to third party rights.33 Finally, another notable limitation of 

                                                 
28 Ibid. 
29 Borgen indeed speaks of ‘avoidance clauses’. CJ Borgen ‘Treaty Conflicts and Normative Fragmentation’ in 
DB Hollis (ed) The Oxford Guide to Treaties (Oxford University Press Oxford 2012) 457ff. 
30 Mus (n19), at 215. 
31 W Karl ‘Conflicts between Treaties’ in R Bernhardt (ed) Encyclopedia of Public International Law (Elsevier 
Science Publishers Amsterdam 1984) Vol 7, at 471. 
32 This is so even where the later treaty does not explicitly mention its prevalence over an earlier treaty clause that 
established priority over future treaties in general. Pauwelyn (n8), at 336. 
33 Ibid.; Karl (n31), at 471. 
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conflict clauses is that they only apply between treaties. Thus, when a customary norm clashes 

with a treaty norm, principles such as lex prior, posterior and lex specialis have to come into 

play (provided the clash could not be resolved through interpretation).34 

 

Hence, it seems that while conflict clauses are quite straightforward in their application, they 

are generally only partially helpful, and in many cases, they do not add much at all. Moreover, 

they are substantially limited in that even the most comprehensive clauses cannot claim to 

cover all potential situations.35 Plus, all relevant treaties must contain a clause for the situation 

to be clear. It is, however, relatively rare for treaties to contain such a clause.36 Thus, they are 

frequently not helpful in difficult conflict situations, such as those concerning norm conflicts 

between human rights norms and norms of general international law, and are of no use when 

norms other than those deriving from treaty law are at issue.  

 

 

1.2 Lex Posterior and Lex Prior 

 
The principle of lex prior derives from national contract law, and its application in relation to 

bilateral contractual relationships is relatively straightforward: Put simply, it means that you 

cannot enter into a later contract that breaches a former treaty with a third party.37 The majority 

of relevant references to this principle in relation to international law occurred in the early 

1900s38, with few notable references being made in respect to this principle since the mid-

1940s.39 However, despite its rare application since then, the principle remains preserved in 

international law, owing its survival to its link to contracts.40 Importantly, it has always been 

clear that, if in conflict with lex superior, the latter would prevail.41 In contrast to other conflict 

resolution techniques (for example lex posterior, below), this principle applies mainly where 

the parties to the treaties in question differ.42 It is questionable how useful this principle is for 

international norm conflicts outside of the realm of bilateral agreements; so far, little attention 

                                                 
34 Borgen (n29), at 454. 
35 W Czaplińksi and G Danilenko ‘Conflict of Norms in International Law’ (1990) 21 NYIL 3, at 17. 
36 Hafner (n1), at 861. 
37 Jenks (n11), at 442. 
38 International Law Commission ‘Fragmentation of International Law: Difficulties Arising From the 
Diversification and Expansion of International Law’ Report of the Study Group of the ILC (finalised by Martti 
Koskenniemi) (13 April 2006) A/CN.4/L.682 (ILC Report), at 123, para 239. Borgen (n29), at 464. 
39 Borgen (n29), at 465.  
40 ILC Report (n38), at 124, para 241.  
41 Czapliński and Danilenko (n35), at 24. 
42 Borgen (n29), at 464. Karl (n31), at 469. 
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has been paid to its relationship with respect to, for example, law-making treaties.43 Hence, 

Jenks calls for prudence when applying lex prior beyond contractual doctrine.44 Considering 

that this thesis often refers to conflicts arising between norms from multilateral treaties, the lex 

prior principle will not be discussed in any more detail here. 

  

On the other hand, the principle of lex posterior derogat legi priori may have more use at the 

international level. This principle also stems from domestic law, and denotes the principle that 

later statutes are considered to prevail over previous ones.45 Being based on the freedom of 

states to enter into contractual relations with other states, the principle of lex posterior has been 

referred to in relation to conflict resolution as early as Cicero’s writings in the 1st century BC.46 

While the principle technically also applies to norms of customary international law and 

general principles of international law, it is often rather difficult to establish their precise 

emergence, making the application of the principle to these norms problematic.47 As regards 

its application to treaties, it is enshrined in Article 30(3) VCLT, which provides that, when 

there is a conflict between two sequential norms, the norm that was adopted at a later date 

prevails as between states that are parties to both treaties.48 Article 30(3) only applies when 

explicit conflict clauses, interpretation, or rules on termination, illegality and jus cogens, have 

not brought about a sufficient result.49 Some of these deferrals to other rules are explicitly 

mentioned, for example, in Article 30(1)50, Article 30(3)51 and Article 30(5)52 VCLT.  

 

                                                 
43 Jenks (n11), at 443. 
44 Ibid. 
45 Borgen (n29), at 464. 
46 P Merkouris Article 31(3)(c) VCLT and the Principle of Systemic Integration: Normative Shadows in Plato’s 
Cave (Brill Nijhoff Leiden 2015) 194-195. 
47 Pauwelyn (n8), at 96-97. 
48 VCLT (n17), Article 30(3): “When all the parties to the earlier treaty are parties also to the later treaty but the 
earlier treaty is not terminated or suspended in operation under article 59, the earlier treaty applies only to the 
extent that its provisions are compatible with those of the later treaty.” See also Hafner (n1), at 860. 
49 Pauwelyn (n8), at 363; Mus (n19), at 219. 
50 VCLT (n17), Article 30(1): “Subject to Article 103 of the Charter of the United Nations, the rights and 
obligations of States Parties to successive treaties relating to the same subject matter shall be determined in 
accordance with the following paragraphs.” 
51 See above, text to n48. 
52 VCLT (n17), Article 30(5): “Paragraph 4 is without prejudice to article 41, or to any question of the termination 
or suspension of the operation of a treaty under article 60 or to any question of responsibility which may arise for 
a State from the conclusion or application of a treaty the provisions of which are incompatible with its obligations 
towards another State under another treaty." 
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The concept of lex posterior under Article 30(3) VCLT establishes prevalence of one norm 

over another – it does not invalidate or terminate the other norm.53 It, moreover, reflects the 

notion that the most recent will of (the same combination of) states shall be given priority,54 a 

view which was also taken by the Permanent Court of International Justice (PCIJ) in one of its 

advisory opinions.55 Hence, where states enter into a new agreement that conflicts with an 

earlier agreement the situation is quite straightforward, provided that we are either dealing with 

bilateral treaties or with multilateral treaties whose signatories are identical. This is not to say 

that in every conflict a consideration as to which norm is the most recent will be appropriate 

for the resolution of the conflict. For example, when a treaty is said to be continuously evolving, 

as constitutions and human rights treaties are often considered to be,56 it is not tenable to 

examine whether one of its norms is more or less recent than a conflicting one.57 Additionally, 

the lex posterior principle cannot apply when different obligations are owed by one state to a 

number of other states (pacta tertiis).58 Finally, another limitation is this maxim’s unsuitability 

as regards conflicts between universal and regional multilateral treaties: If lex posterior 

applied, a later multilateral treaty would automatically prevail over an earlier regional treaty as 

between two parties which are members of both, and vice versa; hence, the lex posterior 

principle cannot provide the necessary nuance to appropriately address such a conflict. 59 

 

Some conditions must moreover be fulfilled for lex posterior to apply. One of these conditions 

is that the norms in question have to relate to the same subject matter, a  requirement which 

should be viewed strictly: Where a general treaty affects a specific earlier norm, the lex 

                                                 
53 This means that if the later norm ceases to exist, the earlier conflicting norm applies once more. See Pauwelyn 
(n8), at 363-364. 
54 Ibid., at 362. 
55 Jurisdiction of the European Commission of the Danube Between Galatz and Braila (Advisory Opinion) PCIJ 
Rep Series B No 14 (Danube Adivsory Opinion), at 23: “…[T]he Statute…, as the latest and most comprehensive 
statement of the law relating to the internationalized Danube, …preeminently represents the law now in force on 
that subject.” Karl (n31), at 469. 
56 G Letsas ‘The ECHR as a Living Instrument: Its Meaning and Legitimacy’ in A Føllesdal, B Peters and G 
Ulfstein Constituting Europe: The European Court of Human Rights in a National, European and Global Context 
(Cambridge University Press Cambridge 2013) 106. The ECHR has been considered to be a ‘living instrument’ 
since the beginning of its case law. See Letsas, at 109 and Tyrer v UK (App no 5856/72) Series A No 26 (1978) 
2 EHRR 1, para 31: “The Court must also recall that the Convention is a living instrument which, as the 
Commission rightly stressed, must be interpreted in the light of present-day conditions.” 
57 Balendra (n15), at 129. 
58 Hafner (n1), at 861; VCLT (n17), Article 30(4): “When the parties to the later treaty do not include all the 
parties to the earlier one: (a) As between States parties to both treaties the same rule applies as in paragraph 3; (b) 
As between a State party to both treaties and a State party to only one of the treaties, the treaty to which both 
States are parties governs their mutual rights and obligations.” 
59 Pauwelyn (n8), at 377. 
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specialis principle should rather be applied.60 This first condition is usually fulfilled without 

much difficulty, as for a conflict to exist between two norms, the subject matter must generally 

be the same in any case.61 Secondly, the lex posterior rule largely only applies to norms which 

are created by the same law-maker.62 However, the diversity of law-makers at the international 

level means that this domestic conflict resolution tool is not always suitable for international 

rule conflict situations.63 The third, complex, condition is that the conflicting rules must be 

successive. This is often based on the idea of states’ legislative intent: The most recent state 

intent must prevail.64 However, problematically, when states enter into different international 

agreements, negotiations are often carried out by different government groups, depending on 

the subject matter.65 Moreover, states are not always aware of prior obligations that they are 

allegedly derogating from by entering into a new agreement, nor is it always easily foreseeable 

that a treaty will in fact be concluded prior to another.66 In multilateral treaties the constitution 

of state parties is moreover often different from one treaty to the other, so legislative intent 

cannot offer much help here either.67 So, this analogy with domestic law of the concept of state 

intent is unhelpful at the international level.68 

 

Another related issue that receives a lot of attention in literature is how to determine which of 

the treaties in question was later in time.69 This is especially difficult in situations where a 

treaty enters into force retroactively.70 Borgen claims that states have agreed that the time stamp 

to be assigned to a treaty should be based on its adoption rather than its coming into force.71 

Indeed, if we were to consider anything other than the date of adoption of a treaty to be the 

determining moment, the result would be unfair.72 If we based the temporal determination on 

the entry into force of each treaty for each party respectively, it might well be that from either 

                                                 
60 Ibid., at 364. See also Section 1.3. 
61 Ibid., at 364-365; P Sands ‘Treaty, Custom and the Cross-Fertilization of International Law’ (1998) 1 Yale 
Human Rights and Development Law Journal 85, at 94, para 22: “…[W]hen two treaty rules do not address the 
same subject matter, no dispute is likely to arise regarding which prevails.” 
62 JA Sellin ‘Does One Size Fit All? Patents, the Right to Health and Access to Medicines’ (2015) 62 Netherlands 
International Law Review 445, at 457. Pauwelyn (n8), at 97.  
63 Ibid.; ILC Report (n38), at 121, para 234 and at 125, para 243; Pauwelyn (n8), at 97. 
64 Pauwelyn (n8), at 368. 
65 Ibid. Another problem related to this determination of the most recent state will arises where treaties are 
understood to be evolving, ‘living instruments’. See Balendra (n15), at 129. 
66 C Voigt Sustainable Development as a Principle of International Law: Resolving Conflicts between Climate 
Measures and WTO Law (Martinus Nijhoff Publishers Leiden 2009) 302-303. 
67 Pauwelyn (n8), at 369. 
68 Ibid. 
69 Czapliński and Danilenko (n35), at 19.  
70 Ibid. 
71 Borgen (n29), at 461. 
72 Sadat-Akhavi (n13), at 76-77. 
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state’s perspective, the result would be different, which would lead to an impossible decision 

having to be made as to whose result should be preferred.73 Similarly, if we based it on the 

moment when the relevant treaty came into force as between the parties, the result would be 

that one state could manipulate this by choosing their preferred moment to ratify, and hence 

which treaty it wishes to prevail.74 Therefore, as these methods would create uncertainty, it 

seems most reasonable to consider the date of adoption to be the compelling criterion for the 

determination of the latter treaty.75 

 

There are thus various difficulties with the application of lex posterior in the resolution of 

international norm conflicts. Milanović might be right with his rather pessimistic statement that 

“…the international lex posterior rule can hardly ever apply to conflicting multilateral law-

making treaties…”76. Lindroos and Mehling’s evaluation of the lex posterior principle is 

particularly pessimistic, stating that “…the continuous development, constant application and 

renewed confirmation of most international treaties, customary law, and general principles 

virtually rule out a determination ratione temporis pursuant to the doctrine of lex 

posterior…”.77 Having the limits and difficulties of the lex posterior rule in mind, it therefore 

seems more appropriate to understand that in cases where it is problematic to apply the lex 

posterior principle, other conflict resolution methods should be employed, for instance the 

principle of lex specialis.78  

 

 

1.3 Lex Specialis 

 
Lex specialis derogat legi generali, which has its roots in Roman law, is a conflict resolution 

technique widely used in domestic legal systems.79 While not included in the VCLT, it has 

been used extensively, especially at the domestic level, in order to resolve norm conflicts.80 

                                                 
73 Ibid., at 76. 
74 Ibid. 
75 Ibid., at 77-78. Note, however, that this approach becomes more complicated when large, ever-growing 
multilateral treaties aimed at an extensive number of states are concerned. See Pauwelyn (n8), at 371-372. 
76 M Milanović ‘A Norm Conflict Perspective on the Relationship between International Humanitarian Law and 
Human Rights Law’ (2010) 14 Journal of Conflict and Security Law 459, at 468. 
77 A Lindroos and M Mehling ‘Dispelling the Chimera of “Self-Contained Regimes”: International Law and the 
WTO’ (2005) 16 EJIL 857, at 864. See Voigt (n66), at 302. 
78 Merkouris (n46), at 206. 
79 R Rajesh Babu Remedies Under the WTO Legal System (Martinus Nijhoff Publishers Leiden 2012) 97 fn 13; 
Merkouris (n46), at 208-209. 
80 Balendra (n15), at 129. 
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Referring to its application in international law, and inspired by the work of Cicero, Grotius 

wrote as early as 1625 that “[i]n Covenants which are…equal; that which is most particular, 

and comes nearest to the Matter in hand, must take place. For Particulars are commonly of 

more Efficacy than Generals.”81 He thereby expressed the notion that a more special rule will 

usually regulate a certain field more precisely and efficiently than a general rule, and will 

moreover reflect the will of the parties more accurately.82 Hence, under the lex specialis 

doctrine, precedence is given to the norm that regulates the relevant subject matter more 

specifically.83 The question that is essentially asked is what the ‘most closest, detailed, precise 

or strongest expression of state consent’ is.84 This makes the doctrine readily acceptable at the 

international level, with international law being decidedly consent-based.85 However, there is 

some difference between the application of this maxim at the national and international levels, 

owing to the fact that the former has institutional structure and a system ascribing superiority 

to certain norms.86 In a domestic setting, where conflicting rules are of equal rank, the 

utilisation of the doctrines of lex specialis, posterior and prior happens almost automatically, 

due to the institutional and hierarchical predeterminations ascribed to each norm on which the 

relationship between different norms is based.87 In international law, on the other hand, neither 

a determined institutional nor a hierarchical structure exist, and the difficulty in determining 

the relationship between rules of different legal regimes hinders the lex specialis doctrine (and 

indeed all conflict resolution techniques applying to conflicting norms of equal rank) from 

being used in the same automatic way.88  

 

Lex specialis is generally understood to come into play when interpretation has not been able 

to solve an apparent conflict between two norms and the conflict is genuine.89 Once again, the 

yielding norm is not terminated – rather, it applies to the extent that it is compatible with the 

                                                 
81 H Grotius The Rights of War and Peace: Book II (R Tuck (ed) and J Barbeyrac Liberty Fund Indianapolis 2005) 
Chapter XVI, para XXIX. 
82 J D’Aspremont ‘Articulating International Human Rights and International Humanitarian Law: Conciliatory 
Interpretation Under the Guise of Conflict of Norms-Resolution’ in M Fitzmaurice and P Merkouris (eds) The 
Interpretation and Application of the European Convention of Human Rights – Legal and Practical Implications 
(Koninklijke Brill NV Leiden 2013) 18. 
83 Balendra (n15), at 129. 
84 Pauwelyn (n8), at 388. 
85 A Lindroos ‘Addressing Norm Conflicts in a Fragmented Legal System: The Doctrine of Lex Specialis’ (2005) 
74 Nordic Journal of International Law 27, at 36. 
86 Ibid., at 39. 
87 Ibid., at 39-40.  
88 Ibid., at 40. 
89 D’Aspremont (n82), at 16. 
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special rule.90 The doctrine of lex specialis applies to treaties as well as custom and general 

principles,91 and is in fact often used to let treaty law prevail over custom on the basis of being 

more special.92 Moreover, lex specialis can apply where a treaty contracts out of general 

international law.93 For example, Article 55 ARSIWA94 and Article 5 VCLT95 specifically refer 

to this.96 If there is a conflict between a new norm of customary international law and an older 

treaty, under lex posterior the former should prevail, unless it is possible to show that the earlier 

treaty norm was meant to stay in existence as lex specialis, in which case the treaty norm will 

prevail on that basis.97 Norms deriving from general principles are usually rather general in 

nature and thus are likely to constitute lex generalis vis-à-vis other norms.98 Additionally, 

special custom prevails over general custom, as is evidenced, for example, by the Right of 

Passage case.99 Whether a norm is more special than another can be established on the basis 

of subject matter or membership.100 Hence, it is sometimes possible to discern that, within a 

conflict between two norms addressing the same issue, one addresses it in a more precise or 

effective manner,101 and other times, for example where one norm originates from a universal 

treaty and another from a regional one, the latter would be considered the more special norm.102  

 

The lex specialis principle has become particularly relevant in light of the fragmentation 

process of international law.103 Concurrently with the increase of the number of norms 

emanating from diverse and plentiful international law-making regimes, whether two norms 

fall within the same subject matter, and which of the two norms is more special, becomes 

                                                 
90 Ibid., at 17. 
91 Note that the application of lex specialis is always subject to jus cogens. Pauwelyn (n8), at 394. 
92 D’Aspremont (n82), at 18. 
93 Pauwelyn (n8), at 391. 
94 ARSIWA (n24), Article 55: “These articles do not apply where and to the extent that the conditions for the 
existence of an internationally wrongful act or the content or implementation of the international responsibility of 
a State are governed by special rules of international law.” [emphasis added] 
95 VCLT (n17), Article 5: “The present Convention applies to any treaty which is the constituent instrument of an 
international organization and to any treaty adopted within an international organization without prejudice to any 
relevant rules of the organization.”  
96 Pauwelyn (n8), at 392. 
97 Ibid.  
98 Ibid., at 394. This is also to a certain extent reflected in the Statute of the International Court of Justice (adopted 
26 June 1945, entered into force 24 October 1945) UKTS 67 (1946) (SICJ), Article 38(1): “The Court…shall 
apply: a. international conventions…; b. international custom…; c. the general principles of law recognized by 
civilized nations; d. …judicial decisions and the teachings of the most highly qualified publicists of the various 
nations, as subsidiary means…”. [emphasis added] 
99 Case concerning Right of Passage over Indian Territory (Merits) [1960] ICJ Rep 6 (Right of Passage case), at 
44: “Such a particular practice must prevail over any general rules.” Pauwelyn (n8), at 394. 
100 Pauwelyn (n8), at 389. 
101 Ibid. 
102 Ibid., at 390. 
103 Hafner (n1), at 856. 



           Resolving Rule Conflicts: Conflict Clauses, Priority and the Special Case of Hierarchy 

 

117 

increasingly difficult to answer.104 Moreover, there is uncertainty surrounding the principle’s 

relationship with other conflict resolution techniques applying to norms of equal rank, for 

example regarding lex posterior in cases where the earlier treaty is more special. Of course, lex 

specialis is more likely to apply when at least one of the norms is not a treaty norm.105 

Regarding treaty norms, Sadat-Akhavi suggests that when a treaty with general application is 

adopted later in time to a special treaty, the former prevails where the general treaty deals with 

the special subject in as much detail as the special treaty; whereas the situation is more 

complicated when the earlier, special treaty is more comprehensive in its addressing of the 

subject at hand than a subsequent, general treaty.106 In that case, priority is sometimes given to 

the special treaty on the basis of lex specialis, and sometimes the general treaty is deemed to 

prevail for reasons that may include the intentions of the parties and the substantive content of 

the general treaty.107 Hence, the relationship between lex specialis and lex posterior is probably 

one of parity, with a determination as to which should apply in a given conflict having to be 

made on a complementary, ad hoc basis.108 In most cases, lex specialis will apply 

simultaneously with lex posterior. It stands alone only when lex posterior does not apply, for 

example where it is contracting out of general international law, the date of the two conflicting 

norms is identical (for example where they belong to the same treaty109), or when the treaties 

in question cannot be regarded as successive due to their ‘living instrument’ nature.110 

 

While the application of the doctrine in international case law is rather constrained,111 an 

example of a court applying the lex specialis principle in an explicit and straightforward 

manner to resolve a conflict is the Iran Shipping Lines v Turkey case112. In this case, the court 

found that the Convention in question was lex specialis over custom addressing the same 

subject matter.113 Lex specialis was also applied by the PCIJ in Mavrommatis114, holding that 

between the two treaties in question, the one “…being a special and more recent agreement, 

                                                 
104 Merkouris (n46), at 215. 
105 Ibid., at 214. 
106 Sadat-Akhavi (n13), at 124 and 133. 
107 Merkouris (n46), at 219-220. Sadat-Akhavi (n13), at 133-134. 
108 Ibid., at 208. 
109 Ibid., at 213. 
110 Pauwelyn (n8), at 409. 
111 Lindroos (n88), at 37. 
112 Islamic Republic of Iran Shipping Lines v Turkey (App no 40998/98) ECHR 13 December 2007, ECHR 2007-
V (Iran Shipping Lines). 
113 Ibid., para 93. D’Aspremont (n82), at 18. 
114 Case of the Mavrommatis Palestine Concessions (Greece v United Kingdom) PCIJ Rep Series A No 2 
(Mavrommatis). 
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should prevail.”115 However, it should be pointed out that the doctrine is not always used in 

such a straightforward manner to resolve a conflict between two rules. For instance, the ECtHR 

has used the doctrine in a very particular way, namely to identify whether a restriction of an 

ECHR116 right complies with the Convention.117 In this sense, the doctrine does not become a 

tool for resolution, but rather one that aids judicial interpretation.118 This alternative usage, 

which is not limited to the practice of the ECtHR alone,119 gives rise to the question as to what 

function the principle should actually be understood to entail. An answer to this question is not 

entirely clear,120 as lex specialis may sometimes be used to interpret a general norm in the light 

of a special norm, and vice versa, which can lead to an apparent conflict being interpreted 

away. In such instances, it is not used as a conflict resolution tool but as an interpretative 

supplement of sorts.121 According to Milanović it is, in fact, not entirely clear whether the lex 

specialis principle is a tool for conflict resolution at all, or one of avoidance.122 He states that 

with lex specialis not being mentioned in the VCLT, there is no proof of its characterisation as 

a conflict resolution maxim.123 Instead, he deems this principle to belong to the realm of 

conflict avoidance.124 Similarly, Akehurst actually considered the maxim to be one of 

interpretation.125 Indeed, in international legal literature, the lex specialis doctrine is often 

referred to as one of interpretation. But, there appears to be uncertainty as to whether this 

excludes it from conflict resolution entirely. For example, Mus considers lex specialis an 

interpretational technique, whilst simultaneously stating that it is helpful in establishing 

priority.126 This bring the determination of priority back into the picture. The ILC seems to 

consider the lex specialis principle to contain both interpretative and resolving functions.127 

                                                 
115 Ibid., at 31; Czapliński and Danilenko (n35), at 20. 
116 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended). 
117 J D’Aspremont and E Tranchez ‘The Quest for a Non-Conflictual Coexistence of International Human Rights 
Law and Humanitarian Law: Which Role for the Lex Specialis Principle?’ in R Kolb and G Gaggioli Research 
Handbook on Human Rights Law and Humanitarian Law (Edward Elgar Publishing Cheltenham 2013) 234. 
118 Ibid. 
119 Ibid. 
120 Pauwelyn (n8), at 385. 
121 Ibid., at 410. 
122 Milanović (n76), at 473-474. 
123 Ibid., at 475. Pauwelyn, while discussing lex specialis under the heading of conflict resolution, concedes that 
it cannot always be determined in a given case whether lex specialis is applied as a rule of conflict resolution or 
as an interpretational tool. See Pauwelyn (n8), at 385-386.  
124 Ibid., at 476. J Pejic has a more accommodating view, considering that lex specialis can be useful both as a 
conflict avoidance and a conflict resolution tool. See J Pejic ‘Conflict Classification and the Law Applicable to 
Detention and the Use of Force’ in E Wilmshurst (ed) International Law and the Classification of Conflicts 
(Oxford University Press Oxford 2012) 83, fn 21.  
125 M Akehurst ‘The Hierarchy of the Sources of International Law’ (1974/1975) 47 BYIL 273, at 273. 
126 Mus (n19), at 218. 
127 ILC Report (n38), at 20-21, para 28. 
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Similarly, D’Aspremont and Tranchez consider lex specialis to have twin roles as a conflict 

resolution maxim and a tool to support systemic integration (or interpretation generally).128 

This is, however, slightly awkward considering that we have already established that it is meant 

to come into play once interpretation has been unsuccessful in solving a conflict of norms.129  

 

The question as to its function aside, and despite the fact that lex specialis is frequently referred 

to in scholarship, when it is used by courts it is applied loosely, and differentially by different 

courts, without looking into the characteristics of the maxim.130 This means that there is little 

certainty about its normative content.131 There is no clear guidance as to which norms should 

be considered special or general, nor whether one regime should be considered more special 

than another in the case of conflict.132 Lindroos thus concludes that it is not entirely evident 

that the doctrine is adequate for resolving international norm conflicts, stating that due to its 

strong connection to hierarchical order, it depends heavily on the systemic coherence of a 

system.133 Thus, only once the question of hierarchy has been addressed at the international 

level can lex specialis fulfil its potential.134 Certainly, lex specialis does not assign hierarchy 

and it cannot conjure it where it does not exist.135 For the moment, therefore, with doubts as to 

its proper function and scope, the usefulness of lex specialis as a conflict resolution technique 

at the international level remains in question.  

 

 

1.4 Preliminary Conclusion and the Special Case of Lex Superior 

 
From the foregoing examination of three of the most traditional methods of resolving conflicts 

applied at the international level, we can see that each may be useful in certain contexts, but 

that each also has its limits. Conflict clauses rely on the drafters of treaties having foreseen a 

certain potential for conflict and addressing it accordingly, whilst lex posterior and lex specialis 

both seem to have substantial limits as to their application and scope. One important aspect 

                                                 
128 D’Aspremont and Tranchez (n117), at 234. 
129 Ibid., at 234-235. 
130 Lindroos (n85), at 48 and 65. 
131 Ibid., at 65. See also Akehurst (n125), at 273. 
132 Ibid., at 66. This might make the concept vulnerable to being used by courts at their discretion, to the point of 
fulfilling “…all sorts of objectives under the pretence of legal reasoning.” See G Oberleitner Human Rights in 
Armed Conflict: Law, Practice, Policy (Cambridge University Press Cambridge 2015) 98-99.  
133 Ibid. 
134 Ibid. 
135 Milanović (n76), at 476. 
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which complicates the use of these maxims (and conflict resolution in general) at the 

international level in comparison to the domestic level is the deficiency of the international 

legal system with regards to hierarchical and institutional structure. As we know, domestically, 

hierarchy often determines the outcome of norms interacting in a conflicting manner. Indeed, 

domestically, a structured hierarchy provides the ‘key method’ of conflict resolution.136  

 

It serves us here to nuance what we understand by hierarchy in the context of conflict 

resolution. As we have seen, the kind of rule conflicts that we are concerned with here – that 

is, conflicts in the applicable law – are in principle resolved by determining which of the 

conflicting norms takes priority over the other.137 Neither norm ceases to exist, but in the 

particular situation at hand, one norm is understood to prevail, and therefore apply in favour of 

the other, which is rendered invalid to the case at hand.138 The term ‘priority’ often causes 

confusion, in that it is taken to be expressive of superiority. For example, van Hoof, considers 

that hierarchy can inter alia be established in international law on the basis of purport 

(generalis/specialis) and age (posteriori/priori).139 However, the latter two fall into the 

category of describing priority relationships between norms of equal rank, which must be 

distinguished from the concept of hierarchy. We have to distinguish between instances where 

one norm takes precedence over the other based on being superior, and instances of conflict 

where one norm takes precedence over the other based on a different kind of priority, which is 

not directly linked to the concept of hierarchy.140 This kind of priority might be based on one 

norm being more special (lex specialis), or on the temporality of the norms (lex 

posterior/prior), as we have encountered at the beginning of this chapter, but it does not assign 

greater importance or rank to one norm. Kirchner explains that where for example lex specialis 

determines the priority of one norm over the other, the prevailing norm would “…enjoy priority 

                                                 
136 Milanović (n2), at 74. 
137 Milanović (n76), at 465-466.  
138 Pauwelyn (n8), at 327.  
139 GJH van Hoof Rethinking the Sources of International Law (Kluwer Law and Taxation Publishers Deventer 
1983) 152. Van Hoof also considers a third element which can determine hierarchy, that is the origin of norms. 
This, as we shall see below in Section 2, does indeed fall within the realm of hierarchical relations. See also M 
Bos ‘The Hierarchy Among the Recognized Manifestations of International Law’ (1978) 25 Netherlands 
International Law Review 334, at 335-336, where Bos also refers to origin, age and purport. 
140 E Klein ‘Establishing a Hierarchy of Human Rights: Ideal Solution or Fallacy?’ (2008) 41 Israel Law Review 
477, at 486-487. 
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of application, albeit of course not supremacy…”141. Thus, one must not confuse maxims of 

conflict resolution such as lex posterior or lex specialis with the concept of hierarchy.142  

 

Nevertheless, apart from the kinds of priority referred to above, another method for establishing 

which norm should take priority over another in a situation of conflict is, indeed, to do so on 

the basis of superiority.143 This leads us to one traditional maxim which we have so far left 

aside, and which is linked to hierarchical ordering: lex superior. The principle of lex superior 

derogat legi inferiori provides that in the case of a conflict between two norms, “…the 

hierarchically superior rule trumps the hierarchically inferior.”144 It applies when the conflict 

in question is one between a higher and a lower norm, whereas other concepts, such as those 

referred to above, need to be used for conflicts occurring between two same-level norms.145 

Hence, superiority is one kind of priority, and it should, moreover, be the starting point in a 

situation of norm conflict; only when hierarchy cannot establish priority in a given case do 

other conflict resolution tools come into play.146 A hierarchical ordering between different 

norms is a precondition for the application of lex superior.147 Some even argue that a formal 

hierarchy between the sources of norms within a legal system is essential.148 Thus, while this 

principle of conflict resolution is well-known and widely applied at the domestic level,149 it 

stands to reasons that its application within international law is more difficult in light of the 

lack of a clear hierarchy akin to that of domestic systems.150 What is clear is that in order to 

explore the application of lex superior to conflicts between rules occurring within the 

international legal system, we first have to gain an idea of what the concept of hierarchy means 

in the context of international law, and whether and where it is to be found. The following two 

sections of this chapter will be devoted to this quest.  

                                                 
141 S Kirchner ‘Relative Normativity and the Constitutional Dimension of International Law: A Place for Values 
in the International Legal System?’ (2004) 5 German Law Journal 47, at 61. 
142 A Tahvanainen ‘Hierarchy of Norms in International and Human Rights Law’ (2006) 24 Nordisk Tidsskrift 
for Menneskerettigheter 191, at 193. 
143 Shelton (n6), at 293. 
144 Michaels and Pauwelyn (n13), at 354. 
145 Kelsen (n162), at 206. VP Tzevelekos ‘The Use of Article 31(3)(c) of the VCLT in the Case Law of the ECtHR: 
An Effective Anti-Fragmentation Tool or a Selective Loophole for the Reinforcement of Human Rights 
Teleology? Between Evolution and Systemic Integration’ (2010) 31 Michigan Journal of International Law 621, 
at 630.  
146 Michaels and Pauwelyn (n13), at 354. 
147 H van Asselt The Fragmentation of Global Climate Governance: Consequences and Management of Regime 
Interactions (Edward Elgar Cheltenham 2014) 68; H Kim Regime Accommodation in International Law: Human 
Rights in International Economic Law Policy (Brill Leiden 2016) 232. 
148 Kim (n147), at 238. 
149 Michaels and Pauwelyn (n13), at 354. 
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2. Hierarchy and Law: Finding Hierarchy within the International Legal 
System 
 
Hierarchies of any form describe the relationship between at least two entities or notions, of 

which one is superior and the other inferior. Such relationships are present in many aspects of 

our daily lives; from family relations, to work place pecking orders, to the political system.151 

Similarly, hierarchy is also present within law and legal systems. According to Koskenniemi, 

legal reason is hierarchical in its nature as it establishes the abovementioned relationship 

between inferior and superior legal rhetoric.152 This hierarchical nature of law is recognised by 

natural law, as well as formalist and realist schools of thought:153 “…[E]ach understands the 

law as a working out, or a making express, of normative superior/inferior relations, 

conceptualized in terms of what is good (right) and what is bad (wrong), what is valid and what 

is not, or what works and what does not.”154 In addition, it is often understood that not only are 

all systems of law organised in a hierarchical order in one way or another, but that hierarchy is 

in fact necessary for a legal system to function. For example, Virally commented almost three 

decades ago that “[i]t is impossible for a legal order, whatever it be, to do without any hierarchy 

in its norms. That is quite clear.”155 And he does not appear to be the only one who supports 

this view.156 Certainly, at the domestic level, the status of a norm within a legal system, that is 

its rank and validity, is determined through a formalised process.157 We structure our legal 

systems hierarchically, usually by means of creating a constitution, the apex of the system.158 

Hence, domestic jurisdictions usually afford a special rank to certain laws, which protect 

important aspects of social life, whilst also establishing the prevalence of written over 

unwritten legal norms.159 Moreover, national systems entail a judicial system charged with 

applying and interpreting the law.160  

                                                 
151 WA Darity Jr (ed) International Encyclopedia of the Social Sciences (2nd edn Gale Detroit 2008) 474. 
152 M Koskenniemi ‘Hierarchy in International Law: A Sketch’ (1997) 8 EJIL 566, at 566. 
153 Ibid., at 567. 
154 Ibid. 
155 Comment by Virally in A Cassese and JHH Weiler (eds) Change and Stability in International Law-Making 
(Walter de Gruyter Berlin 1988) 100. 
156 See for example G Abi-Saab and E Suy in Cassese and Weiler (n155), at 96-97; Klein (n140), at 478. McNair 
appears to make this point as well in Lord McNair The Law of Treaties (Oxford University Press Oxford 1961) 
213-215. 
157 Shelton (n6), at 291; A Tzanakopoulos ‘Collective Security and Human Rights’ in E de Wet and J Vidmar 
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One of the most straightforward ways in which norms can stand in a hierarchical relationship 

to each other is when one provides the rules for the adoption of the other.161 This kind of 

relationship features noticeably in the famous thesis propounded by Kelsen in his Pure Theory 

of Law162. In fact, Kelsen’s theory provides a good starting point for examining how legal 

norms are put into a hierarchical relationship with each other, thereby providing a certain 

structural ordering to law. In what follows, we will take a closer look at the role hierarchy plays 

at the national level, focusing in particular on Kelsen’s theory on this subject. In doing so, 

Kelsen’s work will be treated as a theoretical approach which provides us with the foundations 

from which to develop our enquiry into hierarchy at the international level.   

 

 

2.1 Hierarchy at the Domestic Level – Kelsen’s theory 

 
In order to explain Kelsen’s concept of hierarchy within legal systems, it serves us to first 

explain, in very brief terms, his view on when we can speak of an agglomeration of norms as 

constituting a legal system. For Kelsen, this question is closely related to the validity of 

norms.163 In explaining how norms derive their validity, he rejects both natural law theories 

and positivist thought in and of themselves: According to Kelsen, both schools confuse ought 

and is, and are therefore unable to explain the validity of law.164 Rejecting the assertion 

underlying natural law theories that there are ‘absolute values’, he equally points out that 

traditional positivist theories’ emphasis on the state as the law-creator relies on a similarly 

absolutist understanding as that found in natural law.165 His own explanation is based on a 

‘pure’ theory of law, which “…only describes the law and attempts to eliminate from the object 

of this description everything that is not strictly law…”.166 He states that “[l]aw is always 

positive law, and its positivity lies in the fact that it is created and annulled by acts of human 

beings, thus being independent of morality and similar norm systems.”167 Merging the ought 

                                                 
161 R Bieber and I Salomé ‘Hierarchy of Norms in European Law’ (1996) 33 Common Market Law Review 907, 
at 909. 
162 H Kelsen Pure Theory of Law (M Knight tr University of California Press Los Angeles 1967). 
163 H Kelsen General Theory of Law and State (A Wedberg tr Russell and Russell New York 1961) 110. 
164 J Kammerhofer ‘Hans Kelsen’s Place in International Legal Theory’ in A Orakhelashvili (ed) Research 
Handbook on the Theory and History of International Law (Edward Elgar Publishing Cheltenham 2011) 146. 
165 Kelsen (n163), at 392-395; Kammerhofer (n164), at 145-146. 
166 See Kelsen (n162), at 1. For his view on natural law see Kelsen (n163), at 8-13. See also Kammerhofer (n164), 
at 145-146. 
167 Kelsen (n163), at 114. 
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character  of the law with its positivity,168 Kelsen explains that the validity of one norm must 

be based on another ought statement, that is, another norm: “The reason for the validity of a 

norm is always a norm, not a fact.”169 Thereby, norms are connected and united through one 

norm giving validity to the other, with the former norm being given validity through a third 

norm, and so on.170 If we follow one norm’s reason for validity to another norm, and then 

follow that norm’s validity to another norm, and so on, we will at some point arrive at a norm 

whose validity cannot be derived from another norm – the end point so to speak – which Kelsen 

famously called the ‘basic norm’ (Grundnorm).171 The basic norm itself is “…a norm 

presupposed to be an ultimately valid…norm.”172 To get back to the initially posed question, a 

legal system then arises from a collection of norms whenever this collection of norms derive 

their validity from the same basic norm.173  

 

In Kelsen’s explanation of how legal norms (as opposed to, for example, social or moral norms) 

gain their validity, and when a cluster of such norms can be said to constitute a legal system, 

hierarchy plays an instrumental role.174 From the validity of one norm deriving from another 

norm, it follows that the norm providing the reason for validity of the other norm is ‘super-

ordinated’, that is placed in a position of superiority, over the latter.175 Equally, norms that 

derive from the same authorising norm directly are of equal rank.176 Hence, for Kelsen, a legal 

order consists of a hierarchy of norms with many different levels, with the unity of the system 

being provided by the relationship between lower and higher norms, so that at the end of this 

climbing ladder of authorisation, the basic norm provides the reason for the validity and unity 

of the entire legal order.177 At the national level, the constitution, in the material sense, 

constitutes the highest level of law within states, and a written constitution formalises this for 

most.178 Kelsen considers all norms of domestic legal systems to be able to be traced back to 

the ‘first constitution’, which in turn is presupposed to be legally valid and binding, thereby 

                                                 
168 Kammerhofer (n164), at 146. 
169 Kelsen (n163), at 111. 
170 Kelsen (n162), at 221-222. 
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174 Ibid., at 221.  
175 Kelsen (n163), at 124. 
176 Kammerhofer (n164), at 150. 
177 Kelsen (n163), at 124. 
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describing the presupposed basic norm.179 Without the assumption that this original 

constitution is valid, there could not be any legal norm-creation.180 One step down from the 

constitution we find the ordinary norms of the legal system, enacted through written laws or 

custom.181  

 

For Kelsen and followers of his theory, the substantive aspect of the law does not matter – they 

do not consider considerations such as whether a norm is correct or good to belong to legal 

thought, but rather place these questions in the arena of politics and ethics.182 Hence, the kind 

of hierarchy portrayed by Kelsen may be described as ‘formal’ or ‘strict’. When Kelsen talks 

about norm conflicts between norms of different levels in his Pure Theory of Law, he is 

referring to conflicts between one norm and the (superior) norm which provides the reason for 

its validity.183 In these types of ‘conflict’ the lower norm is rendered void, because it does not 

comply with the conditions of creation prescribed by the higher, authorising, norm.184 This is 

rather related to the formal aspect of the legal structure, and the validity of norm-creation, 

rather than the kind of conflicts that we are concerned with here. Moreover, Kelsen’s theory is 

directed at the sources of law, in that it suggests that the validity of a norm derives from its 

source, that is another norm authorising the creation of the first norm.185 However, this 

appertains to the formal ordering of creation between the sources, which is logically based, and 

can be distinguished from the type of hierarchy of sources where one source is considered 

substantively superior than the other.186 

 

Whether one agrees with Kelsen on his theory or not, it forces us to consider that legal systems 

must, ultimately, be able to decide whether something should be determined as legal or 

illegal.187 In that sense, hierarchy in the Kelsenian sense seems to be necessary – at least to a 

certain degree. However, the question that arises from this is whether this is the only way we 
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180 Ibid., at 116. 
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can think about hierarchy and law, or whether there are other forms of hierarchy which we 

should consider. Another question which is left open is whether this theory, which is clearly 

tailored to the domestic legal sphere, can also help us in our enquiry as to the relationship 

between the concept of hierarchy and the international legal system.  

 

 

2.2 The Challenge of Discerning Hierarchy at the International Level: Constitutionalism, 
Hierarchy, and International Law 
 
One way to understand international law is to view it as a strictly horizontal and consent-based 

system.188 Indeed, as international law is largely created through the interactions of states, it is 

largely horizontal in nature.189 Hence, it is not surprising that the question as to whether the 

concept of hierarchy can be ‘transferred’ onto the international legal system is a continuous 

source of discussion.190 Many dispute that any hierarchy exists at the international level at 

all.191 In discussions preceding the publication of the 2006 ILC Report on Fragmentation, the 

ILC Study Group touched on the subject of hierarchy in international law, recognising this to 

be a topic worthy of further study and discussion.192 However, the Study Group also noted that  

 

“…drawing analogies to the domestic legal system may not always be appropriate. 

It was thought that such analogies introduced a concept of hierarchy that was not 

present on the international legal plane, and should not be superimposed. It was 

suggested that there was no well-developed and authoritative hierarchy of values 

in international law. In addition, there was no hierarchy of systems represented by 

a final body to resolve conflicts.”193  

 

The difficulty in conceptualising a hierarchy of international law in the same way as one would 

in domestic law lies in part in its decentralised nature. If the system were to mirror Kelsen’s 

view of the structure of a legal system, or indeed the structure of national legal systems, it 
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would “…always [be] possible to determine the relationship between two or more norms by 

either establishing the superiority of a higher norm over a lower norm, or by giving priority on 

other grounds such as lex posterior or lex specialis.”194 However, this is not the case at the 

international level, with its decentralised norm creation, fragmented regimes and horizontal 

nature.195 With each regime operating in its own particular sphere and in the absence of a 

common aim, legal rationale or regulation, it is not surprising that opposing results may spew 

from these regimes. It is thus clear that there are some crucial differences between domestic 

systems and the international legal system, which make it much more difficult to conceive of 

an international hierarchy. The next subsections are aimed at establishing whether it is 

nevertheless possible to discern a hierarchical structure within international law.  

 

2.2.1 International Constitutionalism and the Concept of International Hierarchy  

 
The constitutional debate in international law is particularly interesting for us here, not only 

because Kelsen’s previously discussed theory is concerned with the constitutional structure of 

legal systems, but also due to the way that many scholars have constructed their discussions of 

this subject. While it might usually be more intuitive to start from the constitutional dimension 

of a system and from there explore which norms are considered to be hierarchically superior 

(due to their inclusion in the constitution), in international legal scholarship, scholars have 

often approached the issue by almost building the argument backwards. They therefore look 

first at whether we have superior concepts and then proceed to build the concept of the 

international constitution or construct their claims regarding international constitutionalism, 

rather than having a constitution be the starting point for determining which concepts are 

superior. Signs of an international hierarchy (of any sort) are often taken as an indication of the 

constitutionalisation of international law,196 and some base their understanding of a 

constitutionalisation of international law on a normative hierarchical structure, that is the 

superiority of some norms over others.197 Although hierarchical tendencies within international 

law provide only one of several perceived indicators put forward by proponents of the 
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constitutionalisation of international law,198 “[t]he existence of a hierarchy in international law 

is [nevertheless] central to the world constitutionalism-argument since the possibility of 

priority of one legal regime over another or the invalidation of norms by higher-ranking law 

are ‘classical’ features of constitutional law.”199 Hence, and having in mind Kelsen’s theory of 

the basic norm, for which hierarchy and a constitution at the apex of the system are pivotal, it 

seems reasonable to contend that, conceptually speaking, hierarchy and constitutionalisation 

are closely related. 

 

Constitutionalisation ‘talk’ in international legal scholarship has been particularly rife during 

the last two decades. One author explains that global constitutionalism may be taken as an 

example of enhanced cooperation between states and a tool to address concerns relating to 

fragmentation.200 As we have seen, the domestic system enjoys a structural coherence and 

certainty which is not easily found in the international legal system. With the constitutional 

regulation of hierarchy at the domestic level being capable of providing coherence and 

certainty and ensuring the unity of the legal system, it is not difficult to see why the subject of 

constitutionalism has become a beacon of hope for many who despair in light of the processes 

occurring within international law, broadly summed up under the term ‘fragmentation’. Some 

of the developments that have led to an increase in pro-constitutionalist talk in the international 

legal field include the increased regulation of different fields at the international level (for 

example human rights, environmental law, trade law), the increased involvement of non-state 

actors in law-making processes, the rise of international criminal law and its affiliated 

institutions, and the ever-growing reach of international law into domestic governance.201 It is 

not really disputed that international law has changed from what was once a system based 

purely on coordination to one of cooperation between states, but it is not clear yet how exactly 

the structure of international law should be understood.202  

 

Within international legal scholarship, there exists a range of opinions as to whether 

international law has a constitution or encompasses constitutional aspects and, if so, what form 

this would take. While there are still those authors who criticise the possibility of an 
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international constitution per se, highlighting the features of international law that hinder such 

a process, or explaining its undesirability,203 it appears to be common for many international 

legal scholars to refer to international constitutionalism without much discomfort.204 Support 

for constitutionalist talk seems to be bountiful, with proponents contending, for instance, that 

a certain set of norms, or even an entire document, of international law can be said to embody 

an international constitution,205 that some parts of international law are evidence of 

constitutionalisation,206 or simply that certain areas of international law should be taken into 

account when considering the process of constitutionalisation.207 Though there are many 

developments that might lead some to contend that a process of constitutionalisation at the 

international level is identifiable, there are, on the flip side, many developments which could 

be taken as signs of an opposing trend.208 Van Hoof concedes that the international legal system 

does not boast a constitution that could be compared to national systems, but insists that there 

are nevertheless certain features which make it possible to detect constitutional characteristics 

at the international level.209 Similarly, Peters acknowledges those trends which are 

contraindicative of an international constitution, but nevertheless contends that “…some 

formal properties of constitutional law are present, the typically constitutional functions are 
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fulfilled, and some universal values are identifiable within international law […]”210, meaning 

that it can be claimed that certain aspects of international law can be considered constitutional 

in nature.211 Kirchner would argue that maybe the best way to understand international law and 

the question of constitutionalism for the moment is to consider that, whilst we cannot think of 

an international constitution as such, we can instead perceive the international legal order as 

one which has a body of (constitutional) law which is in need of systematic regulation, but not 

in the form of a written constitution as is the case in domestic systems.212 We may then have 

what Kirchner calls a ‘Constitutional Dimension of International Law’ where, despite the lack 

of an exclusive written constitutional document, there are multiple norms of constitutional 

character.213 It is the structural character of the complex system which marks the international 

community that limits us to such a functional (as opposed to a formal) constitutional nature, 

not the absence of an international legal hierarchy.214  

 

2.2.2 The State of International Constitutionalisation: Formal and Substantive 

Constitutionalism 

 
What might be helpful here in order to draw closer to the question as to what type of 

constitutionalisation (and thus also hierarchy) we can witness within international law, if any, 

is to distinguish between constitutionalism in the formal and material (substantive) sense. The 

former refers to norms being given constitutional status on the basis of being enacted through 

a special (democratic) process, whereas the latter are considered constitutional on the basis of 

their substantive content.215 Under formal constitutionalism, there is a strict hierarchy among 

the system of legal norms, with the constitution being at the top of this ordering, providing the 

basis for the creation of all other norms.216 This corresponds to the concept of hierarchy as we 

have encountered it under Kelsen’s theory. Yet, according to Scheinin, this formal type of 

constitutionalism is no longer enough to explain ‘modern constitutionalism’, the kind of 

constitutionalisation we are now experiencing at the international level: We need to look 
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beyond a strict hierarchy and formalistic structuring of the system and towards substantive (or 

material) constitutionalism.217 For Scheinin, substantive and formal constitutionalism must 

meet.218 According to Dupuy, a material constitution refers to the substantial and fundamental 

content of the constitution, aimed at the protection of fundamental rights and of the most 

important precepts of the legal system.219  

 

Constitutionalist views can certainly be seen to have moved from an understanding of a mere 

formal constitution to a substantive one, with some considering the constitutionalisation of 

international law to be based on a hierarchy that rests on the substantive content of norms.220 

We, now, understand constitutions to protect the fundamental rights of individuals – hence, a 

substantive element enters into the picture.221 Indeed, over the years, international law has seen 

an increase of attention towards the importance of a given norm’s content.222 This is evident 

through the rise of concepts such as jus cogens and erga omnes (to be discussed below).223 

While in the past, sovereignty meant that states were able to act with nearly all-encompassing 

discretion in regards to shaping international law, nowadays states’ sovereignty has been 

curbed to some extent.224 Judge Wellington-Koo referred to the importance of substantive 

meaning in international law when stating in his Separate Opinion to the Preliminary 

Objections phase of the Barcelona Traction case that “[i]t is the equitable interest which 

matters rather than the legal interest. In other words it is the substance which carried weight on 

the international plane rather than the form.”225 This change has come about over time, inter 
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alia through the rise of international human rights law and the importance placed increasingly 

on the prohibition on the use of force.226  

 

The increase in attention towards the content of norms may not, in itself, give rise to a hierarchy 

of norms comparable to the strict hierarchy of formal constitutionalism. According to Scheinin, 

while formal constitutionalism pertains to hierarchy, substantive constitutionalism relates to 

axiology, and thus cannot operate as a hierarchy of norms in the same way.227 On the other 

hand, Dupuy states that although substantive constitutionalism entails not a strict hierarchy 

such as the Kelsenian one, it does give rise to a hierarchy of norms which is substantively 

based.228 Moreover, Meron has argued for a distinction between the subjective notion of the 

value ascribed to a norm (which falls within the realm of axiology and thus outside the concept 

of hierarchy) and recognised notions of hierarchical ordering, thus seemingly making space for 

hierarchy even with regards to concepts where the superiority is based on the content of the 

norm.229 The question is, what type of hierarchy can we witness at the international level, and 

is this hierarchy sufficient to allow for the operation of the maxim of lex superior? The 

subsequent section will explore the different ways in which the question of an existing 

international legal hierarchy has been approached, in order to approximate an answer to this 

question.   

 

 

2.3 Types of Hierarchy 

 
So far, we have talked about the possibility of an international hierarchy without considering 

that there are different ways of approaching this subject. For instance, we can distinguish 

whether we are looking at hierarchy from the point of view of formality, by examining the 

hierarchy within a treaty for example, or from the perspective of the object of hierarchy.230 It 

is this latter perspective that interests us here. Academics studying the presence or absence of 

a hierarchical structure from the perspective of its object have typically focused on three kinds 

of hierarchy in particular. These are institutional hierarchy, a hierarchy between the sources of 
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international law as listed under Article 38(1) of the Statute of the International Court of 

Justice231 (SICJ), and a hierarchy of norms, which we came across in relation to theories 

surrounding substantive constitutionalism in international law.232 These are the types of 

hierarchies that will be briefly considered and discussed here. 

 

2.3.1 Institutional Hierarchy 

 
As concerns the subject of an institutional hierarchy at the international level, this can, for our 

purposes, be dealt with rather briefly. Contrary to domestic legal systems, the international 

legal system does not have a court or tribunal charged with ultimate judicial authority over the 

interpretation of law, nor is there a central enforcement body to deal with non-compliance and 

breaches.233 That being said, some scholars argue that the proliferation of judicial or quasi-

judicial bodies at the international level in recent decades poses a threat to the coherence of 

international law, and therefore should be addressed.234 Hence, it may be argued that an 

institutional hierarchy, which would see the various international decision-making forums 

organised in a hierarchical structure, would be capable of deciding conflicts based on the 

superiority of one forum over another and thereby provide some much-needed coherence at the 

international level.235 However, many would argue that this would be very difficult to 

achieve,236 or that the international judicial system as it is now is not set up for such an overhaul 

as of yet.237 Some scholars do not see there being a necessity (nor a possibility) to overcome 

the difficulties facing a hierarchisation of international institutions, instead arguing that the 

way international courts and tribunal interact with each other and seek each other’s opinion 
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actually acts to safeguard the unity of international law.238 Whatever one’s conviction in this 

regard, for our purposes, it suffices to note that, as it stands now, international law does not 

know of any hierarchy between its institutions, judicial or otherwise.239 In addition, even if 

such a hierarchy should exist, although it would help in the resolution of conflicts between 

different (judicial) forums, it would not be of any use in the face of conflicts between 

international norms.  

 

2.3.2 Hierarchy of the Sources of International Law 

 
The sources of international law are listed under Article 38(1) SICJ, but it is not clear from the 

Article whether it establishes a hierarchy between the different sources – in the sense that a 

norm deriving from one source will be superior to a norm deriving from another source based 

on the ordering of the Article – or, conversely, whether no such hierarchy can be derived from 

this listing.240 For example, Article 38(1) SICJ could be understood to express the order in 

which the sources should be considered,241 or “…it may simply be indicative of the logical 

concept that…one should first apply those rules to which assent has been specifically and 

expressly given…”.242 With this provision in the SICJ not being conclusive, it is not surprising 

that there are varying opinions within scholarship as to how the sources of international law 

should be understood.  

 

Hersch Lauterpacht did consider Article 38(1) SICJ to establish a hierarchy of sources, with 

treaties ranking highest in this order, followed by custom and then general principles in third 

place, nuancing this hierarchy by stating that in the interpretation of each source, the other two 
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sources have to be taken into account.243 Bos on the other hand also conceived of an 

international hierarchy of sources, but placed decisions of international organisations at the top, 

followed by custom and treaties.244 Also amongst scholars subscribing to a ranking of the 

sources is Conforti, who considers customary law to be the superior source of international 

law.245 The reasoning behind this is based on the idea that the validity of treaties relies on the 

customary rule of pacta sunt servanda246, a view also shared by Kelsen.247 Having also applied 

the Grundnorm theory to international law, Kelsen has claimed that at the international level, 

customary law provides the norm-creating reason for treaty law.248 Specifically, pacta sunt 

servanda is seen as the norm providing the reason for the validity of treaty norms.249 For 

Kelsen, there is thus a hierarchy of creation within the sources of international law, in the order 

of customary law being at the top (right after the presupposed basic norm of international law), 

followed by treaties.250 However, this latter kind of hierarchy of sources – based on the creation 

and validity of norms – does not have any bearing on the way that a conflict between norms 

from different sources will be solved in practice. If anything, this helps to conceptualise the 

origin and validity of each source, but on a practical level, there are no mechanisms through 

which customary law would be automatically placed above treaty law or vice versa. While it 

could be argued that there is a slight indication of a prevalence of the first two listed sources 

(treaties and custom) over norms derived from general principles, in the sense that it was 

intended that general principles should provide a backup for situations where custom and 

treaties did not provide the answer, there is no manifestation or suggestion as to a hierarchy 

between custom and treaties.251 In fact, despite placing custom at the top, Conforti concedes 

that treaty norms regularly override customary rules on the basis of being more special, stating 

that the relationship between the three main sources is regulated by concepts such as lex 

specialis and lex posterior.252 Hence, the kind of ranking here is quite different from a hierarchy 
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of sources which results in some norms being automatically superior to others based on their 

origin.253 

 

Indeed, it appears that most scholars do not think that a hierarchy of sources exists at the 

international level.254 Akehurst moreover points out that there is no consensus on the existence 

of such a hierarchy within the international legal system.255 Van Hoof also does not find that 

there is any ground to believe that there is a hierarchy between the sources of international 

law.256 Moreover, in its Report in 1976, the ILC came to the conclusion that the source of the 

obligation breached does not have any effect on whether an act is considered wrongful, nor is 

any distinction made between different categories of responsibility on the basis of the source 

of the norm breached.257 While the ILC recognised that there may be some obligations in 

international law that are given greater importance and that are in the interest of the 

international community as a whole, it made clear that “…the pre-eminence of these 

obligations over others is determined by their content, not by the process by which they were 

created.”258 This also points towards norms deriving from any of the sources being of equal 

rank, at least as concerns their origin.259 This view is also shared by Pauwelyn, who points out 

that as there is no automatic prevalence of one source over another, the origin of a norm cannot 

be the basis for resolving a conflict between two norms.260  

 

Thus, an international hierarchy of norms cannot help us establish prevalence between clashing 

rules of international law. Kolb states that a hierarchy of some sort is nevertheless required, as 

there would otherwise be no way of resolving norm conflicts within international law.261 He 
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suggests that such hierarchy is often to be found within norms themselves.262 Galicki even 

argues that trying to establish an international hierarchy of sources would not be reconcilable 

with the fragmentation of international law and would be a futile attempt.263 Instead, like Kolb, 

he proposes approaching the subject of international hierarchy from the perspective of norms 

and obligations.264 Hence, we shall leave the potential of a hierarchy of sources to one side and 

focus our efforts on a hierarchical order between norms as such.  

 

2.3.3 Hierarchy of Norms 

 
There are various ways of speaking about hierarchies of norms, one of which, based on certain 

norms being higher due to the source they derive from, we have just established to be 

unconfirmed within international law. Some authors rank norms based on a logical ordering, 

distinguishing between primary and secondary norms, as Hart famously suggests.265 Others 

consider that a hierarchy of norms exists when one norm has the ability to render another void 

(derogation), referring to such an ordering as giving rise to a substantial (or material) 

hierarchy.266 The former does not assist us with regards to conflict resolution, and the latter, 

whilst appropriate for inherent conflicts, is not not appropriate with regards to conflicts in the 

applicable law. We can, of course, also rank norms formally, as we saw with regards to 

Kelsen’s theory. As was already mentioned, Kelsen applies his theory to international law, 

claiming that treaties are based on a higher customary norm, which in turn must rest on the 

highest Grundnorm, “…which establishes custom constituted by the mutual behaviours of 

states as law-creating fact.”267 According to Kelsen, the first stage of international law must 

thus be custom, because custom provides the reason of validity for treaty norms through the 

customary principle of pacta sunt servanda.268 Hence, treaties are placed in the second tier of 

the hierarchy.269 Scheinin, on the other, hand argues that the UNC could be understood to 

                                                 
262 Ibid., at 77. 
263 Galicki (n191), at 54.  
264 Ibid.  
265 According to a logical ranking of norms, a primary norm is a norm actually regulating a certain behaviour, 
whereas a secondary norm ‘talks about’ the primary norm, inter alia determining how the primary norm is 
recognised, amended, or when it is breached. See HLA Hart The Concept of Law (Clarendon Press Oxford 1961) 
91-95. Note that Hart did not conceive of international law as containing primary and secondary rules, instead 
considering the international legal system to be a primitive system consisting of only primary norms. Hart, at 226-
231. See also Kleinlein (n232), at 179; R Guastini ‘Lex Superior: Pour une Théorie des Hiérarchies Normatives’ 
(2013) 21 Revus 47, at 49-50. 
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constitute the basic norm of international law in the Kelsenian sense.270 He claims that many 

aspects of what defines a strict hierarchy such as the one Kelsen refers to in his theory can 

already be found at the international level, through the UNC, the SC’s Chapter VII powers and 

Article 103’s hierarchy-creating nature.271 Whether one agrees that the kind of hierarchical 

system as described by Kelsen is (at least minimally) present at the international level, what is 

clearly missing is a centralised enforcement system.272 However, this does not mean that a 

formal hierarchy cannot exist. As Scheinin explains, the fact that a higher norm provides the 

validity of a lower norm “…does not automatically mean that there would always have to be 

an effective system of declaring the lower norm null and void if it conflicts with a higher 

one.”273 It is not a condition of such a system of formal constitutionalism that there be 

mechanisms to invoke this hierarchy – that is merely a condition for its enforcement.274 

 

Moreover, we saw that there are increasing claims that international law distinguishes between 

norms based on their content, thus creating a hierarchy based on substantive considerations. 

According to Tahvanainen, since neither an institutional nor a source-based hierarchy apply to 

the international system, a hierarchy of norms must, necessarily, be based on the content of the 

norms.275 Indeed, she states that “…if a hierarchy of norms is ever to be found it will be based 

on the content of the norm, reflecting the values that the norm was created to protect.”276 The 

importance of a hierarchy of norms based on the substantive content of norms is also 

highlighted by van Hoof, stating that  

 

“…the hierarchical ranking of rules of international law on the basis of their 

substantive content…would seem to be even more important and far-reaching. In 

fact, the hierarchy of rules of international law on the basis of substantive content 

cuts across the ranking on the basis of other, more formal, criteria […and] 

overrides hierarchy on the basis of the particular source from which a rule 

stems.”277 [emphases added] 

 

                                                 
270 Scheinin (n216), at 18.  
271 Ibid. 
272 Ibid. 
273 Ibid., at 16-17. 
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However, that international law differentiates between different norms, assigning different 

ranks to them is, as we know, contested within scholarship. Some criticise the fact that there is 

no ultimate authority to decide which norm should be deemed superior.278 Shelton points out 

that regardless of any positive aspects of a normative hierarchy in international law, it is unclear 

who would identify which norms should be given a higher rank (or greater weight), and by 

what means.279 Again others remind us that “…in international law…establishing a hierarchy 

between norms is extremely difficult in practice.”280 Nevertheless, despite these doubts, it is 

undeniable that  

 

“[t]here is an important practice that gives effect to the informal sense that some 

norms are more important than other norms and that in cases of conflict, those 

important norms should be given effect to. In the absence of a general theory about 

where to derive this sense of importance, practice has developed a vocabulary that 

gives expression to something like an informal hierarchy in international law.”281  

 

While in the past it was considered that there was no differentiating between the rank of 

international legal norms in any way, concepts such as the ones mentioned by the ILC have 

brought a distinction based on content to the fore.282 Some norms are now understood to carry 

more importance than others.283 This is of interest here, as a hierarchy based on the content of 

norms might be instrumental for international norm conflict resolution through lex superior, 

especially if a more formally-based hierarchy is difficult to come by. Meron, when writing 

about a possible hierarchy of international human rights, states that the increased use of 

language pointing towards a hierarchical structuring of norms is, “[i]n addition to its conceptual 

interest, …of practical importance in resolving conflicts between norms.”284 Hence, the focus 

of the remainder of this chapter will be on concepts often referred to in relation to hierarchy at 

the international level, in order to examine their potential for introducing a hierarchy of norms 

in international law (be it formal or content-based), and their usefulness for conflict resolution. 
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3. Lex Superior: International Hierarchy of Norms and Norm Conflicts  
 
3.1 Potential Instances of a Hierarchy of Norms in International Law 

 
The idea that some norms of international law might carry greater weight than others has been 

around since the times of Grotius and Vitoria.285 However, ever since the 1990s, after the end 

of the Cold War, renewed attention was paid to these concepts in relation to areas such as 

international state responsibility and international criminal law.286 There has also been an 

increased strive for a further sketching out of the contours of these concepts, witnessed for 

example in relation to state immunity, by both scholarship and tribunals.287 Nowadays, when 

we look at positive law, it is clear that not all norms of international law are placed on the same 

footing.288 The change in the international legal system towards a less state-centric, 

sovereignty-based system is formally recognised in the inclusion of peremptory norms in 

Articles 53 and 64 VCLT.289 Moreover, the new conception of a unified and vertical 

international legal system is further generated by the primary role played by the UN and its 

Charter, as codified in Article 103 UNC.290  

 

Discussions on a potential hierarchy or hierarchical concepts within international law refer to 

various notions which are considered to bring a hierarchical element to the international legal 

system. For example, many consider the kind of supremacy relationship as we know it from 

domestic systems to be found in fundamental concepts such as jus cogens and erga omnes, as 

well as the UN Charter.291 Non-derogable rights, due to their perceived relationship with jus 

cogens are also often related to hierarchy. Moreover, international crimes are regularly 

mentioned in relation to the subject of hierarchy in international law.292 It is important that we 

distinguish between these concepts, and their actual potential for hierarchy.293 The present 

section explores each of the concepts in order to establish whether they constitute instances of 
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a hierarchy of norms, and are thus relevant for our present purposes, or whether they should be 

left aside as being inapplicable in this context.  

 

3.1.1 Jus Cogens 

 
The history of jus cogens as a category in itself begins after the Second World War, most 

notably with the codification of peremptory norms under Articles 53 and 64 VCLT.294 With 

this formal recognition, the concept of jus cogens was furnished with some of the elements that 

are required to provide a norm with jus cogens status: For example, the norm in question must 

be a general norm of international law which is agreed upon by the entire international 

community.295 Although the Articles refer to the ‘international community as a whole’, these 

words should be and are indeed prevailingly interpreted to mean “…the overwhelming majority 

of States, including all essential components of the international community of States, but not 

necessarily every State.”296 Moreover, the VCLT Articles lay out the special rules which are 

related to any amendment or new emergence of such norms.297 Agreements which are 

incompatible with peremptory norms are prohibited in order to protect the fundamental 

interests and values of the community, a break with which would threaten the system itself.298 

Due to the absolute character of jus cogens norms, reservations are not permitted, nor does the 

persistent-objector principle apply.299 

 

Having said all this, the definition, scope, and application of jus cogens are not without their 

difficulties. The content of jus cogens norms, or how they should be identified, has not been 

addressed by the VCLT provisions.300 In fact, there is still no international concurrence on this 

point.301 There are, nevertheless, a number of obligations which are widely understood to 

constitute norms of jus cogens status. These include, for example, the prohibitions of torture, 

                                                 
294 Ibid., at 22.  
295 VCLT (n17), Article 53: “For the purposes of the present Convention, a peremptory norm of general 
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genocide, the use of force, slavery, piracy, discrimination and crimes against humanity, as well 

as the right to self-determination.302 A division is also found in scholarship regarding the 

question as to the source(s) of jus cogens norms. Some contend that all three main sources 

(custom, treaty law and general principles) may provide the source of a peremptory norm.303 

Others understand only treaty and custom,304 or conversely only general principles, to be 

capable of this.305 And there are those that claim that jus cogens constitute a sui generis 

source.306 This latter claim is based on the idea that “…the universal character and strict 

conditions of derogation that serve to distinguish peremptory norms would presuppose the 

acquisition of this superior nature from their inception, and consequently through different 

means than other rules of international law.”307 However, this view is not adopted by the 

present author, who instead favours the view that jus cogens norms derive from (a stricter form 

of) customary law.308 Hannikainen, while conceding that, technically, all international legal 

sources can have a role to play in the formation of jus cogens (except subsidiary sources),309 

concludes that, since treaties are understood to be unable to bind third parties, and are, 

moreover, subject to denouncement at the will of states party to them, they cannot be 

considered to constitute a source of jus cogens.310 He also states that there is not much support 

for peremptory norms deriving from general principles.311 Instead he, like other authors, 

favours the view that custom provides the source for jus cogens, albeit being subject to stricter 
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rules of formation than ordinary custom.312 The present author is also most persuaded by this 

view. As for the scope of the concept, it would seem to make sense to assume that peremptory 

norms are superior to any norm of international law, treaty-based or otherwise, as states would 

otherwise be able to circumvent a prohibition with jus cogens status simply by not including it 

in a treaty, thus rendering peremptory norms devoid of meaning.313 Case law and general 

scholarly opinion appears to confirm this.314 Moreover, it is also understood that custom cannot 

emerge from acts which are contrary to jus cogens.315  

 

As regards the possibility of considering jus cogens as establishing a hierarchy of norms at the 

international level, there are many scholars who would criticise the idea that jus cogens norms 

are hierarchically superior to other norms of international law, inter alia on the basis of the 

gaps in our understanding of this concept and a lack of practical application.316 However, 

importantly, it is not categorically impossible for jus cogens to constitute a normatively 

hierarchical concept of international law. Indeed, the definition of jus cogens implies that it has 

a significant hierarchical connotation.317 With jus cogens norms requiring the acceptance of 

the entire community as a whole, the criteria for their creation are stricter than those for 

ordinary international law, and this could be claimed to be evidence of higher law.318 This is 

also supported by the ILC, which has clearly stated that there have always been some norms 

of international law that have been recognised to be superior in relation to other norms, and 

that jus cogens forms part of the vocabulary it perceives to have developed at the international 

level, which seems to give rise to an informal hierarchy of norms.319 There are indeed some 

signs that jus cogens has, to some extent, developed into an instance of norm hierarchy. One 
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such sign is the enhanced responsibility that is attached to these norms in light of a breach in 

comparison to breaches of other international norms, as provided under the ARSIWA.320 

Moreover, Article 53 VCLT limits the treaty-making power of states – a feature which could 

be seen as a condition for validity placed by a higher norm on a lower norm, thus even pointing 

towards an element of formal hierarchy.321 But this structural hierarchy is not enough to explain 

the phenomenon of jus cogens fully. Instead, it seems that the hierarchical superiority of jus 

cogens is moreover based on the content of the norms. Some might say that jus cogens norms 

represent a clear case of axiological (and thus non-hierarchical due to it being context-

dependent) ranking, and underlying values and value judgments may indeed ‘explain’ their 

non-derogability; but this does not mean that the axiological weight given to these norms 

cannot be argued to result in their gaining hierarchical superiority.322 Indeed, that the 

hierarchical superiority of jus cogens derives at least in part from the nature and content of the 

norms in question is insinuated by the definition of the concept of jus cogens, which requires 

the norm to be accepted and recognised by the international community as not permitting any 

derogation.323 This has led some to state that jus cogens represents a substantive hierarchy of 

norms in international law.324 

 

In light of the fact that there seem to be at least some arguments in favour of jus cogens giving 

rise to a hierarchy of norms within international law, this concept will be picked up again 

below, in order to determine whether we can indeed speak of an instance of hierarchy at the 

international level capable of enabling the operation of the lex superior maxim. 

 

3.1.2 Non-Derogable Rights 

 
Often mentioned in the context of jus cogens is the notion of non-derogable rights, that is those 

rights which cannot be suspended even in times of an emergency. With non-derogability being 

one of the features of jus cogens norms, it is not surprising that there is some confusion as to 

how to distinguish the two.325 It is important to note, however, that not all non-derogable rights 
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fulfil the criteria necessary for a norm to have jus cogens status.326 Still, with non-derogable 

rights featuring in compelling human rights instruments such as the ECHR, ICCPR327 and 

ACHR328, it is not difficult to understand why some believe non-derogable rights to constitute 

a ‘hard core of fundamental rights’.329 A particularly pertinent question is thus whether it can 

be claimed that they constitute a form of superior norms, and thus an instance of hierarchy, in 

their own right, even when they do not amount to jus cogens.330  

 

The very mention of some rights as non-derogable suggests that they were intended to be given 

a degree of special priority.331 However, upon closer examination, rights were accorded this 

status based on one of two considerations: 1) Their normative importance, or 2) because there 

are no reasons to make derogation necessary in the case of a state emergency.332 The first of 

these two bases for granting a right non-derogability status certainly contains an element of 

superiority, assigning particular importance to these rights.333 However, the second contains 

no such connotations. Hence, we cannot consider non-derogable rights per se to be of a superior 

normative rank.334 To the contrary, there are in fact several arguments which speak against 

such rights constituting a form of hierarchy. Firstly, non-derogable rights must be distinguished 

from absolute rights, as the latter do not allow for any limitation, whereas some non-derogable 

rights may well be limited.335 For example, Article 18 ICCPR, which is subject to limitations, 
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is listed as a non-derogable right,336 speaking against non-derogable norms constituting a 

paramount category of norms superior to others. Secondly, even those rights which can be 

derogated from cannot just be done away with in situations of state emergency, without any 

constraints; states have the obligation to restrict such rights only to the extent necessary in the 

given situation,337 and there are many further ‘barriers’ that states need to pass before they can 

derogate from a right.338 Moreover, rights, including those which can exceptionally be 

derogated from, can be understood to contain an essential core, which cannot be touched.339 

Hence, the perceived disparity between the two categories of rights is lessened considerably.340 

It therefore appears that, while non-derogable rights may in some cases overlap with jus cogens 

norms, they should not be considered to constitute a form of hierarchy of norms in and of 

themselves, and thus will not be of further relevance to the present study. 

 

3.1.3 Erga Omnes 

 
The common starting point when discussing erga omnes is the Barcelona Traction case341, the 

most important case with respect to this concept, in which the ICJ famously stated that  

 

“…an essential distinction should be drawn between the obligations of a State 

towards the international community as a whole, and those arising vis-à-vis another 

State […]. In view of the importance of the rights involved, all States can be held 

to have a legal interest in their protection; they are obligations erga omnes.”342 

 

As erga omnes is not codified in treaty law, and there exist no general criteria for its 

identification, the method to find out whether a norm has erga omnes status is, inter alia, to 

look at when states were able to conduct countermeasures against a state despite not having a 
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direct interest in the matter, without being understood to have committed a breach 

themselves.343 In the Barcelona Traction case, the ICJ listed the prohibitions of genocide, use 

of force, slavery and racial discrimination as some of the obligations to be considered erga 

omnes,344 while later cases added the right to self-determination to the list.345 Since these cases, 

two competing schools of thought seem to have emerged, with one side claiming that there 

exists a limited number of important or fundamental human rights norms giving rise to 

obligations of special quality which can be ascribed erga omnes character, and the other side 

considering that human rights generally, by their very nature, give rise to obligations erga 

omnes.346 

 

An important question related to erga omnes which often arises is how to distinguish it from 

the concept of jus cogens. Despite some confusion arising at times,347 it is generally understood 

that while erga omnes is undoubtedly closely linked to jus cogens, in that all jus cogens norms 

are also erga omnes norms, the same cannot be said the other way around.348 Moreover, and 

importantly for our purposes, erga omnes has to be distinguished from jus cogens in regards to 

how it relates to hierarchy. Of course, as the ICJ’s statement in the Barcelona Traction case 

quoted above shows, a certain priority or weight can be granted to these norms, but they are 

not substantively superior, as hierarchy would require.349 This is so because, erga omnes, in 

and of itself, does not establish the priority of one norm over another – rather, the superiority 

of a norm will lead to it being considered erga omnes.350 Additionally, erga omnes does not 

have the effect of displacement – despite carrying a greater weight than other norms.351 While 

jus cogens can be exemplary of hierarchical order in international law, erga omnes is related 

to the wide application, objectivity and enforceability of obligations, as well as the actions that 

the international community can take in case of a violation.352 This distinction can be explained 

further by noticing that with regards to their functionality, jus cogens and erga omnes must be 

                                                 
343 Kadelbach (n232), at 35. 
344 Barcelona Traction Judgment (n341), para 34.  
345 See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16 (Namibia Advisory 
Opinion), para 126; Case Concerning East Timor (Portugal v Australia) (Judgment) [1995] ICJ Rep 90 (East 
Timor case), para 29; Confirmed in Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory (Advisory Opinion) [2004] ICJ Rep 136 (Wall Advisory Opinion), para 156; Kadelbach (n232), at 35. 
346 Seiderman (n329), at 8. 
347 Kadelbach (n232), at 36. 
348 Galicki (n191), at 55; Tahvanainen (n142), at 197. 
349 Shelton (n6), at 318. 
350 Klein (n140), at 482. See also Meron (n229), at 9. 
351 Kleinlein (n220), at 362. 
352 Galicki (n191), at 55; Tahvanainen (n142), at 196-198. 
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distinguished on the basis that the function of erga omnes is concerned with standing, whereas 

jus cogens relates to the content of the law itself.353 Similarly, Galicki, while including erga 

omnes in his discussion of hierarchy in international law, concedes that  

 

“[t]his legal technique of qualifying certain obligations as operating erga omnes 

cannot be treated as simultaneously creating a hierarchical order of norms of 

international law. In practice, this technique reveals the scope ratione personae of 

certain norms and the possibility of a universal reaction to their violations. This is 

because obligations erga omnes involve the application of the relevant norms and 

not their substance.”354 

 

The concept of erga omnes can therefore not be of any use to our enquiry into potential 

substantially hierarchical concepts of international law in relation to norm conflicts, and will 

henceforth not be part of our discussion.  

 

3.1.4 Article 103 UNC 

 
Article 103 UNC reads: “In the event of a conflict between the obligations of the Members of 

the United Nations under the present Charter and their obligations under any other international 

agreement, their obligations under the present Charter shall prevail.”355 Naturally, the scope of 

Article 103 UNC does not go so far as to affect the prevalence of jus cogens. Judge Lauterpacht, 

in the Genocide case, explicitly addressed the relationship between these two concepts:  

 

“The relief which Article 103 of the Charter may give the Security Council in case 

of conflict between one of its decisions and an operative treaty obligation cannot – 

as a matter of simple hierarchy of norms – extend to a conflict between a Security 

Council resolution and jus cogens.”356 

                                                 
353 Kleinlein (n220), at 357: “In funktioneller Hinsicht ist zwischen erga omnes-Verpflichtungen und ius cogens 
zu unterscheiden. Während erga omnes-Verpflichtungen funktional auf Fragen der Normbefolgung und 
Rechtsdurchsetzung bezogen sind und zu diesem Zweck für einen weiteren Kreis von Staaten das standing 
begründen, bezieht sich die Kategorie ius cogens funktional primär auf die internationale Rechtsetzung.” See also 
Furundžija (n314), at 153; G Marceau ‘Conflicts of Norms and Conflicts of Jurisdictions: The Relationship 
Between the WTO Agreement and MEAs and Other Treaties’ (2001) 35 Journal of World Trade 1081, at 1105. 
354 Galicki (n191), at 51. 
355 UNC (n7), Article 103.  
356 Genocide case (n314), Separate Opinion of Judge Lauterpacht, para 100. This is also confirmed in Kadi, where 
the Court of First Instance determined that jus cogens provides the only possible limitation to SC resolutions. See 
Kadi (n421), paras 227-230. See also ILC Report (n38), at 177-178, paras 347-349 and para 367. 
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Article 103 and its status as higher law can be amended, like any constitutional document, by 

the will of the ‘constitutional community’.357 In contrast to this, jus cogens “…places a set of 

rules beyond the reach of states when they, bilaterally or multilaterally, exercise their law-

making function.”358 Hence, its status is superior still to that of Article 103.  

 

According to the wording of Article 103, any obligations arising from binding decisions of the 

UN’s organs, and hence also obligations arising from UN SC resolutions, prevail in case of a 

conflict with another norm.359 Although less clear from reading the text of the provision, it 

moreover appears to be generally accepted in scholarship that this is also the case with regards 

to SC authorisations.360 Other parts of the Article are subject to some controversy, for example, 

when considering the words ‘under any international agreement’, it does not seem that Artricle 

103 applies to custom.361 While there are some scholars who argue in favour of this being the 

case, opinion still appears divided on this issue.362 Another seemingly more controversial 

aspect of Article 103 is whether it applies also to states who are not members of the UN. 

According to Fassbender, non-member states are in fact bound by the entire Charter, meaning 

that the supremacy clause applies to them as well.363 He bases this claim on the principle of 

sovereign equality.364 Furthermore, others have commented that the applicability of Article 103 

to non-member states has never really been challenged in practice.365 

                                                 
357 Fassbender (n207), at 589. 
358 Ibid. 
359 Milanović (n2), at 78. Case Concerning Questions of Interpretation and Application of the 1971 Montreal 
Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United States of America) 
(Provisional Measures, Order of 14 April 1992) [1992] ICJ Rep 114 (Lockerbie), para 39. 
360 Lockerbie (n359), para 39. See also A Paulus and JR Leiß ‘Article 103’ in B Simma and others (eds) The 
Charter of the United Nations: A Commentary (3rd edn Oxford University Press Oxford 2012) Vol II, at 2124-
2126. 
361 Pauwelyn (n8), at 340. 
362 For views that appear to be in favour of Article 103 applying to custom, see Milanović (n2), at 78; ILC Report 
(n38), at 175-176, paras 344-345; R Kolb ‘Does Article 103 of the Charter of the United Nations Apply only to 
Decisions or also to Authorizations Adopted by the Security Council?’ (2004) 64 ZaöRV 21; K Zemanek ‘The 
Legal Foundations of the International System – General Course on Public International Law’ (1997) 266 Recueil 
des Cours 9, at 229ff. For the opposing view, see R Liivoja ‘The Scope of the Supremacy Clause of the United 
Nations Charter’ (2008) 57 ICLQ 583, at 602-612; A Orakhelashvili ‘The Impact of Peremptory Norms on the 
Interpretation and Application of United Nations Security Council Resolutions’ (2005) 16 EJIL 59, at 69; D 
Bowett ‘The Impact of Security Council Decisions on Dispute Settlement Procedures’ (1994) 5 EJIL 89, at 92. 
363 Fassbender (n207), at 584. 
364 Ibid. 
365 B Conforti The Law and Practice of the United Nations (3rd edn Martinus Nijhoff Publishers Leiden 2005) 
130, para 43. A practical example of a non-member state apparently accepting the authority of the UNC can be 
found in relation to Switzerland applying economic measures against Iraq based on an SC resolution which was 
addressed to both member and non-members states, 12 years before it became part of the UN. See Al-Dulimi and 
Montana Management Inc. v Switzerland (App no 5809/08) ECHR 21 June 2016 (Al-Dulimi), paras 12-13. 
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As we saw in the previous section, some scholars consider the UNC to constitute the 

constitution of the international legal system. However, there are also scholars who 

categorically negate any hierarchically-based constitutional function of the Charter. It is, for 

example, often pointed out that the Charter is not attributable to an act of the people, having 

been adopted via the agreement of states.366 Moreover, Kleinlein contends that the UN Charter 

should not be understood as being constitutional, stating that such an interpretation of its status 

would be a misconstrued exaggeration.367 Whichever side of the constitutionalisation debate 

one finds oneself on, what has to be distinguished is a constitutional structure akin to that of 

domestic legal systems on the one hand, and the possibility that there are certain concepts 

within international law that establish a hierarchy between international norms on the other. 

Looking at the possibility of Article 103 UNC constituting one such concept, some argue that 

this provision should be distinguished from hierarchy on the basis of being a regulatory 

provision.368 Others see it as reflecting a hierarchy, but claim that this is not (only) based on 

the content of the norm, like jus cogens, but on the source of said norm, with norms emanating 

from the UNC system being hierarchically superior.369 Again others, as was already noted in 

relation to formal constitutionalism, consider the UN Charter, together with Article 103, to 

reflect a formal hierarchy of norms in the Kelsenian sense, with the Charter representing the 

Grundnorm and Article 103 the tool to enforce it.370 One might also claim that there are 

axiological elements relating to the important value of maintaining peace and security within 

the international community.371 In respect to international law, Dupuy points to the substantive 

and fundamental principles listed in Articles 1 and 2 UNC which, first of all, include peace and 

security, respect for human rights and fundamental freedoms and sovereign equality, as well 

as the peaceful settlement of disputes, cooperation, and the principles of equal rights and self-

determination of peoples.372 Peremptory norms are also not excluded from the substantive 

                                                 
366 St. John Macdonald (n205), at 859. Note that not only scholars take this view – some of the concurring judges 
in the ECtHR case of Al-Dulimi made it clear that they did not consider Article 103 to have any hierarchical 
meaning (at least with respect to the ECHR system), but rather considered it a mere conflict rule. See Al-Dulimi 
(n365), Concurring Opinion of Judge Pinto de Albuquerque, Joined by Judges Hajiyev, Pejchal and Dedov, paras 
8 and 25. 
367 Kleinlein (n196), at 107.  
368 Koji (n325), at 937, fn 77. See for example Czapliński and Danilenko (n35), at 12-18 and Simma (n197). 
369 De Wet and Vidmar (n160), at 206. 
370 Scheinin (n216), at 18. 
371 See for example Kleinlein (n232), at 201; Vidmar (n158), at 19; De Wet and Vidmar (n160), at 206-207. Cf 
Koskenniemi and Leino (n238), at 559.   
372 Dupuy (n207), at 5-6. UNC (n7), Articles 1 and 2. 
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constitutional dimension of international law, as they are substantively linked to the Charter.373 

Vidmar also recognises the possibility of understanding Article 103 as not only giving rise to 

a formal, but also a substantive hierarchy, which is based on the importance placed on peace 

and security within the international community.374 Finally, the ILC mentions Article 103, 

when referring to concepts of international law reflecting that certain aspects of international 

law may be considered to be more important than others on the basis that they protect values 

or interests of particular importance to the international community, giving rise to, at the least, 

an informal hierarchy of norms in international law.375 It is thus this author’s opinion that it is 

worth delving deeper into this subject and exploring whether Article 103 does indeed present 

evidence of an instance of a hierarchy of norms, and can therefore be considered to be useful 

as an instance of lex superior. 

 

3.1.5 International Crimes 

 
Other types of international norms often mentioned in relation to international hierarchy are 

international crimes,376 as listed under Articles 5 through 8 of the Rome Statute of the 

International Criminal Court (ICC)377. The provisions determine that crimes against humanity, 

war crimes, the crime of aggression and the crime of genocide are to be considered serious 

crimes and subject to the ICC’s jurisdiction, as well as what acts are to be considered to fall 

under those titles.378 These norms are often mentioned in the same sentence as jus cogens  and 

erga omnes norms when international hierarchical notions are being explored.379 The reason 

why international crimes are considered in relation to hierarchy is because the acts listed under 

these norms are considered international crimes on the basis of the utter importance that a 

prohibition of these acts holds for the international community.380 Article 5(1) of the Rome 

Statute, introducing the international crimes over which the ICC shall have jurisdiction, refers 

to “…the most serious crimes of concern to the international community as a whole.”381 This 

                                                 
373 Ibid., at 4-11. 
374 Vidmar (n158), at 19-20. 
375 ILC Report (n38), at 167, paras 325-327. 
376 Galicki (n191), at 44. 
377 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 
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378 Ibid., Articles 5-8. 
379 See for example Diggelmann and Altwicker (n197), at 626. 
380 Shelton (n6), at 318. 
381 Rome Statute (n377), Article 5(1). In its entirety, the Article reads: “The jurisdiction of the Court shall be 
limited to the most serious crimes of concern to the international community as a whole. The Court has jurisdiction 
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wording demonstrates that the prohibition of these crimes is considered to be of greater 

importance than that of other, ordinary, norms.  

 

However, despite the clear importance placed on international crimes, one should not take this 

to automatically mean that international crimes should be considered to constitute a 

hierarchical concept. Like erga omnes, international crimes are based on the understanding that 

an obligation (prohibition) is considered to be fundamentally important to the international 

community382 – but like erga omnes, this appears to be a consequence of the norm itself being 

considered to carry greater weight. That is, the prohibition of genocide is considered to carry 

greater weight than ordinary norms, and this has the consequence of it being declared an 

international crime under the Rome Statute, but the category of international crimes itself does 

not establish the superiority of one norm over another.383 As this kind of superiority is what we 

are concerned with, this category of international law, like erga omnes, will not form part of 

our examination of superiority and international norm conflicts. The only two concepts that are 

hence instrumental for our enquiry are jus cogens and Article 103 UNC.  

 

 

3.2 The Application of Lex Superior in International Law  

 
Having established in the previous section, that only jus cogens and Article 103 UNC can be 

understood as having the potential for being instances of a hierarchy of norms at the 

international level, it is now time to take a closer look at these concepts and place them in the 

context of international norm conflicts – that is, we must examine their ability to function as 

instances of lex superior. As was already mentioned previously, a precondition for applying 

the maxim of lex superior is that there is a normative hierarchy.384 Some even consider that a 

formal hierarchy is required in order for lex superior to operate effectively.385 We saw that both 

jus cogens and Article 103 UNC might be claimed to comprise elements of a formal hierarchy 

of norms in international law. Yet, especially as regards jus cogens, these hierarchical 

tendencies are also based on substantive considerations. Nevertheless, even in the case of the 

latter, and despite being mostly based on the content of the norms,  jus cogens is considered to 

                                                 
382 Shelton (n6), at 318. 
383 See also Kirchner (n212), at 61. 
384 See Section 1.4, above. 
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present a possibility for applying the doctrine of lex superior in international law.386 For 

example Vranes, according to whom lex superior usually has to be determined by formal 

criteria, contends that with jus cogens being determined on the basis of the content of norms, 

the determination of lex superior is slightly different under international law.387 Indeed, with 

hierarchy at the international level clearly having to be distinguished from hierarchy at the 

domestic level, it might be necessary to rethink the idea that the application of lex superior 

must be based on formal hierarchy alone. As Article 103 UNC and jus cogens constitute the 

only two instances of a hierarchy of norms within international law, and thus the only concepts 

where an operation of lex superior may be possible,388 the following two subsections will 

discuss these two concepts and their potential as (the only general) instances of lex superior at 

the international level.389 

 

3.2.1 Jus Cogens as Lex Superior 

 
The only instance where international law knows of an automatic priority of one norm over 

another regardless of its source is in relation to the concept of jus cogens.390 This concept 

provides one of the few limits to states’ freedom to act.391 Articles 53 and 64 VCLT, which 

establish that a new treaty contradicting an existing norm of jus cogens is void, and that a new 

norm of jus cogens terminates and renders void any conflicting pre-existing treaty, reflect the 

resolution of inherent conflicts, with the result of the conflicting norm being rendered null or 

declared illegal. These Articles, as well as for example the ARSIWA, are a sign of the formality 

with which the concept of jus cogens has been endowed, but this does not mean that it has to 

always result in a conflicting norm automatically being declared void. It would not make sense 

to consider that all conflicts between jus cogens and another norm would always lead to the 

automatic nullity of the entire treaty to which the latter belongs.392 Think for example of a clash 

between jus cogens and a UNC norm, or a norm deriving from the WTO treaty, where the rest 

                                                 
386 Ibid., at 238. 
387 E Vranes Trade and the Environment: Fundamental Issues in International Law, WTO Law, and Legal Theory 
(Oxford University Press Oxford 2009) 52. 
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of the treaty is not contrary to jus cogens per se.393 In such cases (although they may be rare), 

jus cogens may then prevail over other norms in application, but not render them void.   

 

We will be concentrating on situations where a jus cogens norm stands in conflict with a 

particular norm deriving from a treaty, without being in direct conflict with that treaty’s express 

terms.394 In this case, the jus cogens norm prevails over the conflicting norm on the basis of 

being superior, and as a result the latter is inapplicable in the particular situation at hand.395 Jus 

cogens status thus bestows on a norm a rank that is hierarchically superior to other (ordinary) 

norms of international law. This is inherently relevant for the concept of norm conflicts. As 

Linderfalk remarks, “[i]n a purely technical sense, the jus cogens concept provides a technique 

for solving conflicts occurring between different rules of international law.”396 Thus, where 

there is a conflict in the applicable law, the concept of  jus cogens has the same application as 

other priority rules, the difference being that it prevails over all other priority rules on the basis 

of hierarchy, and is applicable irrespective of whether the conflicting norm is older, newer, 

more general or special, or which of the sources of international law it derives from. Only in 

the very unlikely event that two norms of jus cogens conflict, could other conflict resolution 

techniques, namely lex specialis or lex posterior, apply, just as is the case when two ordinary 

norms conflict, as there is then no superior norm.397 The automatic superiority of jus cogens 

means that if there is a genuine conflict between two norms, one of which has jus cogens status, 

there is no room for any discussion, balancing or other considerations – any conflict involving 

jus cogens must be resolved in its favour.398 Thus, it appears that jus cogens does indeed have 

the potential to resolve norm conflicts in international law, and as this is based on the 

superiority of norms which have this status, it appears that this is a result of the operation of 

the lex superior maxim.399 

                                                 
393 Ibid.; Kleinlein (n232), at 175; Paulus and Leiß (n360), at 2133-2136. 
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Nevertheless, and despite jus cogens constituting one of the only conflict resolution tools based 

on superiority available at the international level, it has, so far, been “…used rarely, if ever, to 

invalidate supposedly conflicting norms.”400 Courts generally appear to attempt to avoid such 

difficult conflicts, rather than pronouncing themselves on which norm should prevail.401 In 

light of this, Czapliński and Danilenko commented nearly three decades ago that jus cogens 

norms do not appear to hold much significance for international norm conflict resolution.402 

Similarly, it is evident from Dugard’s discussion of jus cogens in his separate opinion in Congo 

v Rwanda403, in which the ICJ addressed the concept more directly for the first time, that the 

Court has been remarkably reluctant to even pronounce its support towards the notion of jus 

cogens, let alone apply it in its judgments.404 While reference to the concept by individual 

judges can be traced back to as early as the 1960s, the Court only explicitly endorsed it in the 

above case, in 2006, when stating that the prohibition of genocide was unquestionably of jus 

cogens character.405 In his separate opinion, Dugard voiced his critique on the fact that the ICJ 

did not apply jus cogens when it had the chance, indicating how the World Court’s reluctance 

mirrors that of other courts.406 Nevertheless, in the almost thirty years since Czapliński and 

Danilenko’s above-mentioned statement, reference to the concept has been increasing, with 

“[a]cademics, NGOs, governmental legal advisors and experts, domestic courts, and 

increasingly, international courts and tribunals – in modern international legal discourse…”407, 
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406 Congo v Rwanda (n403), Separate Opinion of Judge ad hoc Dugard, para 11. Shelton (n6), at 308-309.  
407 U Linderfalk ‘Normative Conflict and the Fuzziness of the International Ius Cogens Regime’ (2009) 69 ZaöRV 
961, at 961. 
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referring to it.408 The ICJ, despite its reluctance to apply the concept, has referred to jus cogens 

in relation to a number of subjects, such as fundamental rights, the law of the sea, the 

prohibition of the use of force and self-determination.409 For instance, in his role as an ad hoc 

judge for the ICJ, Elihu Lauterpacht stated in the Genocide case that “[t]he concept of jus 

cogens operates as a concept superior to both customary international law and treaty.”410  

 

All in all, instances where courts directly apply peremptory norms are still rare. Nevertheless, 

jus cogens has been invoked in the federal courts of the US,411 the UK House of Lords,412 the 

IACtHR and the ICTY.413 Indeed, the ICTY was the first Court to discuss the notion of jus 

cogens in some detail,414 holding in Furundžija415 that the prohibition of torture “…has evolved 

into a peremptory norm or jus cogens, that is, a norm that enjoys a higher rank in the 

international hierarchy than treaty law and even ‘ordinary’ customary rules.”416 As one of the 

consequences of such status, the Tribunal mentioned that “[a]t the inter-state level, it serves to 

internationally de-legitimise any legislative, administrative or judicial act authorising 

torture.”417 Moreover, the Tribunal stated that “[t]he most conspicuous consequence of this 

higher rank is that the principle at issue cannot be derogated from by States through 

international treaties or local or special customs or even general customary rules not endowed 

with the same normative force.”418 The IACtHR explicitly referred to jus cogens in its Advisory 

Opinion on Juridical Condition and Rights of the Undocumented Migrants419, holding that the 

consequence of jus cogens is that “…no legal act that is in conflict with this fundamental 

principle is acceptable…”420. That this extends also to SC resolutions was affirmed by the 
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General Court (GC) of the EU in Kadi421, when it held that “…there exists one limit to the 

principle that resolutions of the Security Council have binding effect: namely, that they must 

observe the fundamental peremptory provisions of jus cogens.”422 Equally, in their dissenting 

opinion in the ECtHR’s Al-Adsani, Judges Rozakis and Caflisch expressly state that  

 

“…the basic characteristic of a jus cogens rule is that, as a source of law in the now 

vertical international legal system, it overrides any other rule which does not have 

the same status. In the event of a conflict between a jus cogens rule and any other 

rule of international law, the former prevails. The consequence of such prevalence 

is that the conflicting rule is null and void, or, in any event, does not produce legal 

effects which are in contradiction with the content of the peremptory rule.”423 

 

Apart from the rare cases where courts invoke jus cogens, they also use certain aspects of it 

without specifically mentioning that they are applying it, for example with regards to the 

absolute nature or non-derogability of rights which have jus cogens status.424 The effect of jus 

cogens norms was also explained by the ILC which asserted in its report that the greater 

importance of certain norms means that in situations where they conflict with other norms, the 

former should be ‘given effect to’.425 This suggests that these norms also stand above the 

conflicting norms on a normative basis.  

 

Overall, despite increasing reference to the concept, jus cogens finds little to no practical 

application as a conflict resolution tool as it stands. Some might take this to mean that it does 

not have great importance and that avoidance of conflicts involving issues relating to jus cogens 

(as discussed in Chapter 2, Section 3) are more useful. However, we saw that avoidance is not 

always appropriate. An interesting point is made by Tomuschat, who states that the minimal 

use of these provisions could be attributable to the ‘moralisation’ of international law, meaning 

that norms that would breach these fundamental provisions are no longer concluded.426 This 

does not mean that the fundamental interests protected by jus cogens are observed across the 

                                                 
421 Case T-315/01 Yassin Abdullah Kadi v Council of the European Union and Commission of the European 
Communities [2005] ECR II-3649 (Kadi). 
422 Ibid., para 230. 
423 Al-Adsani (n314), Joint Dissenting Opinion of Judges Rozakis and Caflisch Joined by Judges Wildhaber, Costa, 
Cabral Barreto and Vajić, para 1. 
424 De Wet and Vidmar (n160), at 205. 
425 ILC Report (n38), at 167, para 327. 
426 C Tomuschat ‘Reconceptualizing the Debate on Jus Cogens and Obligations Erga Omnes – Concluding 
Observations’ in Tomuschat and Thouvenin (n224), at 431. 
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board. It just means that these breaches often occur covertly or occur despite a lack of legal 

backing.427 Furthermore, courts should, ultimately, be able to stay within the parameters of 

these rules in order to resolve a conflict, and this concept is one of the available tools. In this 

respect, and according to Dugard, the concept of jus cogens is crucial for international judicial 

practice. Dugard laments that so little regard has been paid to the role of the concept of jus 

cogens with respect to judicial practice, in spite of the essential place it could, or even should, 

take, adding that because jus cogens norms are hierarchically superior they must have some 

command in the judicial process.428 An increasing use of jus cogens would lead to a 

clarification of the concept itself and thereby address some of the criticism directed at its 

imprecision. It could also be instrumental in addressing some of the questions that 

fragmentation and the proliferation of conflicts raise. The development in international law that 

some norms are considered superior than others on the basis of their substantive content has, 

“[o]n the one hand, …increased the potential for conflict […]. On the other hand, it has offered 

new solutions to contradictory evolutions in the law and brought about a certain normative 

order in the often chaotic world resulting from the contractual freedom of states.”429 As it 

stands, it appears that jus cogens cannot exist without the recognition that there is a hierarchy 

of norms, but despite the fact that, technically, this recognition enables the operation of the 

maxim of lex superior, the use of this maxim within international law remains largely frozen. 

 

3.2.2 Article 103 UNC as Lex Superior 

 
Article 103 UNC is the Charter’s key provision on conflict resolution.430 This provision leads 

to Charter obligations being superior to other norms based on the fact that they derive from the 

UN Charter system.431 If a norm is incompatible with Article 103 it is not voided but suspended, 

meaning it does not apply to the extent that the conflicting UN Charter obligation applies.432 

Article 103 therefore constitutes a conflict resolution tool for conflicts in the applicable law.433 

However, the question as to whether this is a true case of lex superior has oft been debated. 

Some consider Article 103 UNC to fall under the category of conflict clauses.434 For instance, 

                                                 
427 Ibid. 
428 Congo v Rwanda (n403), Separate Opinion of Judge ad hoc Dugard, paras 9-10. 
429 Pauwelyn (n8), at 22. 
430 Fassbender (n207), at 577. 
431 Pauwelyn (n8), at 99.  
432 Milanović (n2), at 76. 
433 Paulus and Leiß (n360), at 2135. 
434 Liivoja (n362), at 584.  
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Czapliński and Danilenko consider it a priority clause with special status due to the universal 

character of the UNC and the importance of its mandate – peace and security.435 Pauwelyn, 

while recognising it to provide superiority, concedes that, at the very least, it can be said to be 

a very explicit conflict clause.436 However, for a conflict clause, it is quite exceptional in its 

usefulness, in that it demands prevalence over future treaties, as well as past treaties, indeed 

‘any other international agreement’.437 In fact, many authors make the case that Article 103, 

despite resembling conflict clauses, is special.438 Two aspects in particular make Article 103 

UNC particularly utile, and distinguish it from regular conflict clauses.439 Firstly, contrary to 

conflict clauses, Article 103 would have to be amended before any other treaty, concluded by 

all members of the UN, could override it.440 Therefore, it limits the principle of the contractual 

freedom of states to some extent, as is also reflected in Article 30(1) VCLT.441 Secondly, a 

breach committed by a state on the basis of its complying with Article 103 UNC does not lead 

to international responsibility.442 Hence, while Article 103 might look like a conflict clause in 

many respects, it is evident that it has to be distinguished from ordinary conflict clauses and 

that it enjoys a rather special position.  

 

Indeed, many scholars consider it to provide a rule of superiority which establishes the 

supremacy of the UNC in all situations of international norm conflicts except, of course, where 

jus cogens is involved.443 Even as concerns other forms of priority, when a Charter obligation 

is involved in a conflict with another (non-jus cogens) norm, Article 103 UNC dispels the lex 

posterior and lex specialis maxims.444 Jenks, having already considered Article 20 of the 

Covenant of the League of Nations445 as superior law, also applied this to Article 103 UNC.446 

                                                 
435 Czapliński and Danilenko (n35), at 16-17. 
436 Pauwelyn (n8), at 99. 
437 UNC (n7), Article 103. Pauwelyn (n8), at 337. 
438 See for example Borgen (n18), at 585. 
439 Milanović (n2), at 76. 
440 Ibid., at 76. 
441 VCLT (n17), Article 30(1): “Subject to Article 103 of the… [UNC] …, the rights and obligations of States 
parties to successive treaties relating to the same subject-matter shall be determined in accordance with the 
following paragraphs.” Mus (n19), at 216. 
442 Milanović (n2), at 76. See also ARSIWA (n24), Article 59, which alludes to this. 
443 Tzanakopoulos (n157), at 48. 
444 Paulus and Leiß (n360), at 2116-2118. 
445 Covenant of the League of Nations (adopted 28 June 1919, entered into force 1 October 1920) 225 Parry 195, 
Article 20: “The Members of the League severally agree that this Covenant is accepted as abrogating all 
obligations or understandings inter se which are inconsistent with the terms thereof, and solemnly undertake that 
they will not hereafter enter into any engagements inconsistent with the terms thereof. […].” 
446 Jenks (n11), at 438. Note that, as jus cogens was not codified until 1969, Jenks did not mention it when writing 
about lex superior. Although it was not a new concept, its formal recognition occurred largely in the later twentieth 
century. See R Nieto-Navia ‘International Peremptory Norms (Jus Cogens) And International Humanitarian Law’ 



  Chapter 3  

 

160 

 

Similarly, Lauterpacht also referred to Article 20 as being “higher law”447, and with the UNC 

provision being the successor of this Article, it follows logically that the same applies to Article 

103.448 Additionally, Verdross and Simma wrote as early on as 1976 that “…since the U.N. 

includes almost all states and the few states which remain outside have recognized its 

fundamental principles, the U.N. Charter has gained the rank of the constitution of the universal 

community of states[…]”449. This status has moreover “…been recognized in multilateral 

treaties and General Assembly resolutions, as well as in draft articles adopted by the 

International Law Commission.”450 The ILC seems to imply that Article 103 constitutes lex 

superior, stating that “[t]he lower-ranking rule is…set aside to the extent that it conflicts with 

the obligation under Article 103.”451 Hence, it appears that there are many arguments in favour 

of Article 103 UNC constituting a rule of superiority. It cannot, therefore, be denied that with 

regards to its use as a conflict resolution tool, it operates to establish prevalence of the UNC 

over other, ‘lower’, norms of international law. For the purposes of this thesis, it will therefore 

be considered to fall under this category. 

 

In practice, Article 103 UN has been applied as a tool for conflict resolution in multiple cases. 

An example from the ICJ case law is Lockerbie, where the Court held that  

 

“…both Libya and the United States, as Members of the United Nations, are 

obliged to accept and carry out the decisions of the Security Council in accordance 

with Article 25 of the Charter…and…in accordance with Article 103 of the 

Charter, the obligations of the Parties in that respect prevail over their obligations 

under any other international agreement…”452. 

 

Hence, not only does the ICJ apply Article 103 UNC, stating that Charter obligations generally 

prevail over other obligations, it also confirms that SC resolutions also prevail over conflicting, 

                                                 
in L Chand Vohrah and others (eds) Man’s Inhumanity to Man: Essays in International Law in Honour of Antonio 
Cassese (Kluwer Law International The Hague 2003). 
447 H Lauterpacht ‘The Covenant as the “Higher Law”’ (1936) 17 BYIL 54, at 64-65: “…[T]he substance of its 
law differs so radically from other international conventions in its scope and significance…as to deserve the 
designation of a ‘higher law’.” See also Fassbender (n207), at 577. 
448 Fassbender (n207), at 577. 
449 Ibid., at 542. Original quote in Verdross and Simma (n254), vii-viii: “Seitdem die UNO…nahezu alle Staaten 
umfaßt und auch die wenigen außerhalb dieser Organisation stehenden Staaten ihre leitenden Grundsätze 
anerkannt haben, ist ihre Charta zur Verfassung der universellen Staatengemeinschaft aufgerückt.”  
450 Ibid., at 577. 
451 ILC Report (n38), at 170, para 333. 
452 Lockerbie (n359), para 39. 
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lower norms. Similarly, in Nicaragua453, the Court held that “…it is also important always to 

bear in mind that all regional, bilateral, and even multilateral, arrangements that the Parties to 

this case may have made…must be made always subject to the provisions of Article 103 of the 

Charter…”454. [emphasis added] This wording thus supports the previously made assumption 

that Article 103 is more than a regular conflict clause – it prevails over all of the agreements in 

place between the parties, with no need to enquire whether any of them is aimed at derogating 

from the Charter. Article 103 UNC prevails because it is the higher norm. The UK House of 

Lords also decided in favour of Article 103, rejecting the applicant’s claim that SC 

authorisations do not prevail according to Article 103 UNC.455 Firstly, the Court found that 

according to state practice, SC authorisations also fall under obligations covered by Article 103 

UNC.456 Secondly, the Court also disagreed with the contention that Article 103 could not 

apply to a special human rights treaty such as the ECHR, reiterating that Article 103 applies to 

all international agreements, including the ECHR.457 The leading judge, Lord Bingham, found 

a genuine conflict of norms between the SC obligation and the ECHR right in question, which 

he resolved in favour of the former through the application of Article 103.458 Finally, Kadi, 

another recent example, provides an illustration of Article 103 being applied in relation to EU 

law, despite the case taking a different turn before the CJEU, with the GC finding that  

 

“…pursuant both to the rules of general international law and to the specific 

provisions of the Treaty, Member States may, and indeed must, leave unapplied 

any provision of Community law…that raises any impediment to the proper 

performance of their obligations under the Charter of the United Nations.”459 

 

The outlined application of Article 103 shows that it can in fact be considered as a clause 

expressing the maxim of lex superior, and is indeed used as such by courts and tribunals at the 

international level. Importantly, then, where there is a conflict between Charter obligations and 

norms of a lower rank, the Article provides a useful and potent conflict resolution technique 

                                                 
453 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States 
of America) (Jurisdiction and Admissibility, Judgment) [1984] ICJ Rep 392 (Nicaragua Jurisdiction and 
Admissibility). 
454 Ibid., para 107. 
455 R (Al-Jedda) v Secretary of State for Defence [2007] UKHL 58 (Al-Jedda UK), paras 33-34. 
456 Ibid., para 33. 
457 Ibid., para 35.  
458 Ibid., para 39.  
459 Kadi (n421), para 190. See also the GC’s discussion of the primacy of Charter obligations under Article 103, 
in Kadi, paras 181-184. 
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which can be used to address international norm conflicts, at least with regards to conflicts 

involving norms deriving from the UN system.  

 

 

5. Conclusions: On the Resolution of Rule Conflicts in International Law  
 
This Chapter has explored the resolution of conflicts concerning rules of international law. 

Section 1 examined traditional maxims based on priority relationships between the clashing 

rules, such as lex specialis and lex posterior, as well as conflict clauses, demonstrating that 

they are not as easily applied or conceptualised at the international level as in domestic legal 

systems. While conflict clauses are capable both of conflict prevention and resolution, they are 

of limited usefulness, as they often add little to the other existing maxims. Moreover, not every 

situation of conflict can be foreseen at the time when drafters insert conflict clauses, and hence 

there are bound to be clashes which cannot be resolved by means of existing conflict clauses. 

As for lex posterior and lex specialis, both of these maxims raise questions as to their scope 

and, as both are limited in their application, cannot offer reliant and clearly articulated tools for 

conflict resolution. The lack of a stringent normative hierarchy and institutional structure 

makes resolution on this basis rather more complicated than it is in domestic law.460 It was thus 

determined that there appears to be a direct link between the capacity to address conflicts (and 

provide coherence) and hierarchical structure or ordering. Indeed, such an ordering is usually 

the first port of call for the resolution of rule conflicts. This understanding led us to examine 

the concept of hierarchy in relation to the international legal system, putting it in context with 

rule conflicts by means of the thus far overpassed concept of lex superior.  

 

In doing so, Section 2 set the stage, by introducing the concept of hierarchy in the context of 

law and legal systems. To this end, we explored Kelsen’s theory of the basic norm, and the role 

hierarchy plays in this theory, finding that this view of (strict) hierarchy is based on formal, 

rather than substantive, criteria. The question arose as to whether this formalistic understanding 

of a hierarchy is the only way to approach the idea of international hierarchy, and whether it is 

indeed applicable at the international level. Hence, we went on to look at what evidence of 

hierarchy there is at the international level, starting with a brief sketching of the international 

                                                 
460 N Matz-Lück ‘Conflicts between Treaties’ The Max Planck Encyclopaedia of Public International Law 
(December 2010)                                                                                                                                
≪http://opil.ouplaw.com.ezproxy.eui.eu/view/10.1093/law:epil/9780199231690/law-9780199231690-e1485 -
law-9780199231690-e1485≫ accessed 18 June 2018, para 27. 
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legal system and its differences in comparison to national law. Having established that 

conceptualising hierarchy at the international level is much more difficult than it is 

domestically, the constitutionalist debate taking place in international law was discussed, 

showing that while international law does not boast a constitutional system comparable to 

domestic systems, there may be evidence of constitutional aspects, particularly when we 

consider the possibility of some norms of international law being considered as superior, and 

therefore closely related to the concept of hierarchy. Distinguishing between formal 

(Kelsenian) constitutionalism and substantive constitutionalism, it became clear that we should 

consider other forms of hierarchy in international law, other than the strict understanding of 

the concept in the Kelsenian sense. In doing so, three approaches to the question of an 

international hierarchy were examined, with the result that neither an institutional hierarchy 

nor a hierarchy of sources was found to be discernible in international law. The third type, a 

hierarchy of norms based on the content of norms was considered to be most clearly connected 

to the resolution of rule conflicts. A brief glimpse at the literature showed us that there are 

indeed signs of such a hierarchy within the international legal arena, which might be 

instrumental in the potential operation of lex superior. 

 

Hence, the third section of this chapter began by exploring five different areas or concepts of 

international law which are often mentioned in relation to such a hierarchy, in order to 

determine whether they can be understood as instances of an international hierarchy of norms. 

It was discovered that the concepts of erga omnes, non-derogable norms and international 

crimes do not in and of themselves establish superiority of one norm over another. On the other 

hand, both jus cogens and Article 103 UNC, despite being plagued with uncertainties regarding 

their scope, content, or even their true hierarchical nature, showed signs of a (developing) 

structural hierarchy in international law, as well as one based on the content of norms 

(especially in the case of jus cogens). The remainder of the chapter thus focused on jus cogens 

and Article 103 UNC, in order to discover their potential as principles of lex superior. Although 

the operation of this maxim is sometimes thought to depend on a formal hierarchical structure, 

and although the concept of jus cogens is still infrequently used, it was found that the way both 

jus cogens and Article 103 UNC operate at the international level does indeed point towards 

their capacity to function as instances of lex superior. 

 

Using these concepts to their full potential as instances of lex superior could have a positive 

counter-effect on the fragmentation of international law and the issues of coherence and unity 
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faced by the international system. Resolving conflicts between rules on the basis of the 

superiority of a norm is an important ability within a legal system,461 and this ability might be 

stated to be underused in the international context. Using these two existing hierarchical 

concepts at the international level in order to resolve international rule conflicts could be crucial 

in providing a backdrop against which other techniques may be applied with more ease, as well 

as enhancing the overall coherence of the system. With other techniques suffering from various 

conceptual and applicatory issues, it is argued that there is a need for a greater use of the 

concepts expressing lex superior that we already have at our disposal. Rather than shying away 

from the use of these concepts, their use might lead to a change in  perception: Instead of norm 

conflicts being seen as cause for concern, as often voiced in relation to the fragmentation of 

international law, they could be taken as an opportunity for interaction between the different 

areas of international law, an opportunity which might be capable of producing more clarity 

and synergy than if there was no interaction.462 When courts are faced with having to make 

decisions with regard to conflicting norms, this is an occasion for furthering the coherence and 

integrity of the international system, and hierarchy can play an important role in this regard.463  

 
 
 
 
 
 
 
 
 
 

                                                 
461 Galicki (n191), at 56. 
462 JP Trachtman The Future of International Law: Global Government (Cambridge University Press Cambridge 
2013) 217. 
463 Congo v Rwanda (n403), Separate Opinion of Judge ad hoc Dugard, para 10. See also Shelton (n6), at 308 and 
Trachtman (n462), at 252. 
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4  

Resolving Principle Collisions: Balancing, Proportionality 
and Relative Rights 
 
 
 
 
 
Introduction 
 
We have seen that when rules clash, the conflict must be resolved through applying an 

applicable maxim of conflict resolution. Moreover, we also saw that within the principles 

theory, it is understood that in the case of a conflict between a rule and a principle, the rule 

usually prevails, because its more precise wording is said to reflect a stronger legislative 

preference – except where the rule specifically refers to a principle.1 Yet, the type of conflict 

resolution applicable in the realm of rules is not appropriate for collisions between principles. 

When principles collide, it is suggested that the scope and validity of each of the colliding 

principles in the given situation are not affected and remain applicable.2 Thus, the result is not 

the elimination of the ‘losing’ principle from the picture altogether.3 A weighing process, often 

referred to as proportionality, is employed by various courts when dealing with these kinds of 

collisions.4 The two conflicting norms are weighed, and whichever one is deemed to be 

‘heavier’ in the given situation prevails in the case at hand. As we shall see, balancing and the 

related proportionality principle5 are neither as categorical nor as formal as the conflict 

                                                 
1 R Alexy A Theory of Constitutional Rights (J Rivers tr Oxford University Press Oxford 2002) 82-83; G Bücheler 
Proportionality in Investor-State Arbitration (Oxford University Press Oxford 2015) 41; H Ávila Theory of Legal 
Principles (Springer Dordrecht 2007) 60. See above, Chapter 2, Section 1.1.2. 
2 A Barak Proportionality: Constitutional Rights and Their Limitations (Cambridge University Press Cambridge 
2012) 88. 
3  Ibid., at 235. 
4 B Schlink ‘Proportionality in Constitutional Law: Why Everywhere But Here?’ (2012) 22 Duke Journal of 
Comparative & International Law 291, at 298: “The European Court of Justice, the European Court of Human 
Rights, and the Panels and the Appellate Body of the World Trade Organization all operate under the principle of 
proportionality.”  
5 Note that the term ‘principle’ in connection with proportionality is not used in order to denominate 
proportionality as belonging to the category of norms referred to as principles under the principles theory, but 
rather reflects the common usage of the phrases ‘proportionality principle’ and ‘principle of proportionality’ in 
respect to this concept. For the purposes of this thesis, the proportionality principle is understood to be a structure 
or tool which aids in the application of principles, as we shall see later on in this chapter. 
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resolution tools that we encountered in the previous chapter, but rather focus on the particular 

circumstances of a case and its ultimate outcome.6 

 

Focusing on the resolution of collisions between principles, this chapter begins by taking a 

closer look at the process of balancing, discussing its relevance in international law, Alexy’s 

Law of Balancing, the link between principles and proportionality, and the proportionality 

principle itself (Section 1). We then turn our attention towards the various critiques that have 

been put forward against balancing, as well as relevant counter-arguments, and the way that 

balancing and proportionality are understood in theory – with a particular focus on human 

rights (Section 2). The final section is aimed at investigating whether we can address concerns 

that are raised by some critics towards the limits of balancing, especially with respect to an 

adequate protection of human rights, by studying the notions of absolute and relative rights, as 

well as the concept of a core of rights (Section 3), before the findings of the chapter are drawn 

together in the conclusion. Due to the vast amount of literature on balancing and proportionality 

that relates to human rights adjudication, and due to the importance that these concepts play in 

that particular realm, this chapter will, at times, be heavily focused upon the realm of 

international human rights law. However, as we shall establish in the subsequent section, it is 

nevertheless highly relevant for other fields of international law as well. 

 

 

1. Resolving Collisions Between Principles: The Balancing Process 
 
Throughout the preceding chapters of this thesis, terms such as ‘weighing’ and ‘balancing’ 

have already been used in order to describe the process of resolving collisions between 

principles. Balancing, in general, is part of our day-to-day decision making. For example, we 

engage in balancing when weighing arguments pro and contra making a purchase, or going to 

a party, or any other considerations where two sides to one argument are compared and 

weighed in relation to each other.7 As regards public international law, a common (but not the 

only) example of the type of balancing that we encounter with regard to collisions of principles 

is found in situations of collision between two fundamental interests (for example 

constitutional rights or human rights and public interests), where courts usually consider rights 

                                                 
6 M Cohen-Eliya and I Porat Proportionality and Constitutional Culture (Cambridge University Press Cambridge 
2013) 2.  
7 S Tsakyrakis ‘Proportionality: An Assault on Human Rights?’ (2009) 7 ICON 468, at 469. 
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to be relative, thereby entering into considerations to resolve the tension which require a 

weighing process.8 This approach applies when there is no clear solution provided by 

sufficiently precise and explicit norms, which define their scope clearly, as would be the case 

if rules were involved.9 In this section, we shall have a closer look at what is meant by balancing 

and what the process of balancing entails. Moreover, we will look at the link between this 

process and the well-known – and oft-referred to – principle of proportionality, before taking 

a closer look at the latter. However, because much of the theory surrounding balancing evolves 

around fundamental rights (and as a result, so does this chapter), our first ambition is to take a 

short detour, with the aim of showing why the enquiries into principles and balancing carried 

out in this chapter are not only relevant in the context of human rights, but also in relation to 

other fields of international law. 

 

 

1.1 Balancing within International Law 

 
In the practice of law, balancing can come into play in relation to conflicts involving only 

citizens, or state bodies of higher and lower authority, but it is most commonly applied in cases 

concerning the state and its citizens, especially when fundamental rights are involved.10 While 

balancing thus certainly seems to take on an important role with respect to fundamental rights 

adjudication, it does not apply exclusively in this context. Rather, it also applies in relation to 

other ‘competing public purposes or state interests’ (for example in regards to investment, or 

environmental concerns).11 This is also the case with respect to the international legal arena, 

where balancing has permeated not only international human rights adjudication,12 but also 

other areas of international law. Evidence of this was already demonstrated in Chapter 2, where 

we saw that certain environmental norms can be identified as principles, and thus, whenever 

                                                 
8 A Stone Sweet and J Mathews ‘Proportionality Balancing and Global Constitutionalism’ (2008) 47 Columbia 
Journal of Transnational Law 72, at 87. 
9 J Christoffersen Fair Balance: Proportionality, Subsidiarity and Primarity in the European Convention on 
Human Rights (Martinus Nijhoff Leiden 2009) 202.  
10 Schlink (n4), at 296-297. Note that although we are referring to balancing here, a lot of the literature and case 
law that will be used as evidence in this section refers to the proportionality test. This is so because balancing and 
proportionality, as we shall see in section 1.3.1 of this chapter, are closely related and sometimes (as regards the 
narrow proportionality test) synonymous. 
11 A van Aaken ‘Defragmentation of Public International Law Through Interpretation: A Methodological 
Proposal’ (2009) 16 Indiana Journal of Global Legal Studies 483, at 503; Christoffersen (n9), at 69. 
12 Balancing is frequently applied in the forums of regional human rights courts as well as international human 
rights treaty bodies, and the process is becoming more and more defined. A Legg The Margin of Appreciation in 
Human Rights Law: Deference and Proportionality (Oxford University Press Oxford 2012) 178. A closer 
examination of balancing in this context will follow. 
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they collide with other principles, require balancing. Moreover, balancing is also applicable in 

the context of state responsibility, where it applies with regards to circumstances precluding 

wrongfulness, such as consent, self-defence, counter measures, force majeure, distress and, 

most importantly, necessity.13 In international maritime law, examples of balancing can be 

found in various cases, including certain famous cases concerning the delimitation of 

continental shelves.14 Forms of balancing can also be found in relation to the use of force and 

self-defence, where it is used slightly differently, in the sense that there is no weighing of 

competing interests, but a limiting of the severity of the use of force in self-defence to that 

which is proportionate to the attack.15 In the realm of humanitarian law, balancing is used to 

determine when an attack is permissible, by weighing military advantage against the loss of 

civilian life.16 Furthermore, in the last ten years, balancing has also increasingly been used in 

international investment law, in order to determine clashes between investor protection and a 

state’s right to regulate investment in the interest of domestic development and public 

welfare.17 The first investment case where a tribunal explicitly mentioned balancing (in the 

                                                 
13 Christoffersen (n9), at 35. See for example Legality of the Threat or Use of Nuclear Weapons (Advisory 
Opinion) [1996] ICJ Rep 226 (Nuclear Weapons Advisory Opinion), paras 30 and 41; Case Concerning Military 
and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States of America) (Merits, Judgment) 
[1986] ICJ Rep 14 (Nicaragua Merits), para 194; Case Concerning the Gabčíkovo-Nagymaros Project (Hungary 
v Slovakia) (Judgment) [1997] ICJ Rep 7, paras 85-87; Oil Platforms (Islamic Republic of Iran v United States) 
(Judgment) [2003] ICJ Rep 161, paras 43 and 74-77. 
14 E Crawford ‘Proportionality’ The Max Planck Encyclopedia of Public International Law (May 2011) 
 ≪http://opil.ouplaw.com.ezproxy.eui.eu/view/10.1093/law:epil/9780199231690/law-9780199231690-
e1459?rskey=YhoVJT&result=1&prd=EPIL≫ accessed 18 June 2018, para 9. See for example North Sea 
Continental Shelf Cases (Germany/Denmark; Germany/Netherlands) (Judgment) [1969] ICJ Rep 3 (North Sea 
Continental Shelf Cases); Case Concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Judgment) 
[1982] ICJ Rep 18; Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area 
(Canada/United States of America) (Judgment) [1984] ICJ Rep 248; Case Concerning Continental Shelf Case 
(Libyan Arab Jamahiriya/Malta) (Judgment) [1985] ICJ Rep 13. See in particular North Sea Continental Shelf 
Cases, para 54: “…the element of a reasonable degree of proportionality, which a delimitation carried out in 
accordance with equitable principles ought to bring about between the extent of the continental shelf areas 
appertaining to the coastal State and the length of its coast…”. See also Crawford, para 9. 
15 See Bücheler (n1), at 28; Schlink (n4), at 292-293; Crawford (n14), para 10. The ICJ has confirmed this as 
constituting customary law. See Nuclear Weapons Advisory Opinion (n13), para 41 and Nicaragua Merits (n13), 
para 176. Proportionate means “…proportionate in relation to the injury being inflicted.”. R Higgins Problems 
and Process: International Law and How We Use It (Clarendon Press Oxford 1994) 231. A good example for 
proportionality (and thus balancing) applying in relation to self-defence is the Caroline Case (1837) 2 Moore 
Digest of International Law, ii (1906) 412. See Crawford (n14), paras 6 and 11. 
16 See for example Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Conflicts (Protocol I) (adopted 8 June 1977, entry into force 7 
December 1978) 1125 UNTS 3, Article 51(5): “Among others, the following types of attacks are to be considered 
as indiscriminate: …b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and 
direct military advantage anticipated.” [emphasis added] It also comes into play when the legality of targeted 
decisions or weapons choices has to be determined. See Crawford (n14), para 19; Bücheler (n1), at 78; Barak 
(n2), at 205.  
17 M Newton and L May Proportionality in International Law (Oxford University Press Oxford 2014) 48. In 
respect to Investor-State Arbitration, the application of the proportionality principle will depend on whether 
international law or domestic law applies. If the latter applies, the arbitration tribunal may have to apply the 



                     Resolving Principle Collisions: Balancing, Proportionality and Relative Rights 

 

169 

form of proportionality) was Tecmed v Mexico18. Since then, the application of this process has 

been further applied and developed, as can be seen for example in Azurix v Argentina19.  

 

Moreover, the WTO also makes use of balancing in its jurisprudence.20 Indeed, here, balancing 

takes on some importance in relation to the resolution of conflicting interests and dispute 

settlement, with  the general exceptions clauses of the WTO system, Article XX of the General 

Agreement on Tariffs and Trade (GATT)21 and Article XIV of the General Agreement on Trade 

in Services (GATS)22, providing the setting for disputes concerning conflicting interests.23 

They list permissible exceptions to the GATT and GATS respectively, including,  inter alia, 

measures that are necessary for the protection of certain public interests such as public morals 

or health, or compliance with certain laws.24 While the concept of ‘necessity’ is most referred 

                                                 
domestic approach to the proportionality principle, if applicable. If the former applies, proportionality may apply, 
for example through the Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States (adopted 18 March 1965) 575 UNTS 159 (ICSID), Article 42: “(1) The Tribunal shall decide a 
dispute in accordance with such rules of law as may be agreed by the parties. In the absence of such agreement, 
the Tribunal shall apply the law of the Contracting State party to the dispute (including its rules on the conflict of 
laws) and such rules of international law as may be applicable. (2) The Tribunal may not bring in a finding of non 
liquet on the ground of silence or obscurity of the law. (3) The provisions of paragraphs (1) and (2) shall not 
prejudice the power of the Tribunal to decide a dispute ex aequo et bono if the parties so agree.” See Bücheler 
(n1), at 29-31. 
18 Tecnicas Medioambientales TECMED SA v United Mexican States (Award) ICSID Case No. ARB (AF)/00/2 
(2003) (TECMED), para 122: “…[T]he Arbitral Tribunal will consider, in order to determine if [the relevant 
actions and measures] are to be characterized as expropriatory, whether such actions or measures are proportional 
to the public interest presumably protected thereby and to the protection legally granted to investments, taking 
into account that the significance of such impact has a key role upon deciding the proportionality. … There must 
be a reasonable relationship of proportionality between the charge or weight imposed to the foreign investor and 
the aim sought to be realized by any expropriatory measure.” The arbitration tribunal in this case also referred to 
the ECHR Case of James and Others v UK (App no 8793/79) ECHR 21 February 1986 Series A No. 98 (James 
and Others v UK) as part of its examination of proportionality. See also Newton and May (n17), at 49; Van Aaken 
(n11), at 507. 
19 Azurix Corp v The Argentine Republic (Award) ICSID Case No. ARB/01/12 (2006), paras 311-312. See also 
Newton and May (n17), at 50. 
20 Schlink (n4), at 298. Stone Sweet and Mathews (n8), at 74. 
21 General Agreement on Tariffs and Trade (adopted July 1947, entered into force 1 January 1948) 55 UNTS 194 
(GATT). 
22 General Agreement on Trade in Services (adopted 15 April 1994, entered into force 1 January 1995) 1869 
UNTS 183 (GATS). 
23 Bücheler (n1), at 70; Stone Sweet and Mathews (n8), at 154. 
24 GATT (n21), Article XX: “Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions 
prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent 
the adoption or enforcement by any contracting party of measures: (a) necessary to protect public morals; (b) 
necessary to protect human, animal or plant life or health; … (d) necessary to secure compliance with laws or 
regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs 
enforcement, the enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the 
protection of patents, trade marks and copyrights, and the prevention of deceptive practices…”. [emphasis added] 
GATS (n22), Article XIV: “Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions 
prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the 
adoption or enforcement by any Member of measures: (a) necessary to protect public morals or to maintain public 
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to and developed in WTO jurisprudence, balancing and weighing language can also be 

discerned here. For example, in Korea Beef25, the Appellate Body stated that “[t]he more vital 

or important [the] common interests or values are, the easier it would be to accept as ‘necessary’ 

a measure designed as an enforcement instrument.”26 At the same time, the smaller the impact 

of the measure in terms of restricting trade, the more easily it can be accepted as justified.27 

This correlation between the degree of interference and importance of the interests involved on 

the one hand and the justification of the measure in question on the other is reminiscent of 

balancing in general, and Alexy’s formula more specifically. This similarity becomes even 

clearer in the Appellate Body’s statement that the necessity assessment “…involves in every 

case a process of weighing and balancing a series of factors which prominently include the 

contribution made by the compliance measure…, the importance of the common interests or 

values protected…, and the accompanying impact of the law or regulation on imports or 

exports…”28. In US Gambling and Betting Services29, the Appellate Body, once more, used the 

wording of ‘weighing and balancing’ and the degree of importance of the interests in its 

reasoning.30 This language was also used in the Internal Sale of Cigarettes case31, in China 

Publications and Audiovisual Products32, and in Brazil Tyres33. In the latter case, the Appellate 

Body, inter alia, carried out a general ‘weighing and balancing of relevant factors’.34 It 

moreover clarified that “[t]he weighing and balancing is a holistic operation that involves 

putting all the variables of the equation together and evaluating them in relation to each other 

after having examined them individually in order to reach an overall judgement.”35  

                                                 
order; (b) necessary to protect human, animal or plant life or health; (c) necessary to secure compliance with laws 
or regulations which are not inconsistent with the provisions of this Agreement including those relating to: (i) the 
prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts; (ii) 
the protection of the privacy of individuals in relation to the processing and dissemination of personal data and 
the protection of confidentiality of individual records and accounts; (iii) safety…”. [emphasis added] 
25 Korea: Measures Affecting Imports of Fresh, Chilled and Frozen Beef – Report of the Appellate Body (11 
December 2000) WT/DS161/AB/R; WT/DS169/AB/R (Korea Beef). 
26 Ibid., para 162. 
27 Ibid., para 163. 
28 Ibid., para 164. 
29 United States: Measures Affecting the Cross-Border Supply of Gambling and Betting Services – Report of the 
Appellate Body (7 April 2005) WT/DS285/AB/R (US Gambling and Betting Services). 
30 Ibid., paras 306-308. 
31 Dominican Republic: Measures Affecting the Importation and Internal Sale of Cigarettes – Report of the 
Appellate Body (25 April 2005) WT/DS302/AB/R (Importation and Internal Sale of Cigarettes), paras 64-72. 
32 China: Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual 
Entertainment Products – Report of the Appellate Body (21 December 2009) WT/DS363/AB/R (China 
Publications and Audiovisual Products), paras 297-335. 
33 Brazil: Measures Affecting Imports of Retreaded Tyres – Report of the Appellate Body (3 December 2007) 
WT/DS332/AB/R (Brazil Tyres), para 139. 
34 Ibid., paras 176-183. 
35 Ibid., para 182. 
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From the above, it follows that balancing is indeed part of a great variety of fields of 

international law. This conclusion is not surprising, as it was expected that we will find 

principles (as well as rules) among the norms of other fields of international law than those 

explored in Chapter 2. However, there is no specific theory that explains this phenomenon 

univocally for the entire spectrum of international law. Hence, while balancing is rife, we lack 

a deeper understanding of this phenomenon. On the other hand, theories and debates 

concerning balancing and principles amass in the context of constitutional or fundamental 

rights, both in respect of theory and practice. Thus, international law must draw lessons from 

rights theory in order to sharpen its sight in relation to balancing and principles. In this vein, 

the present chapter will draw not only from national constitutional theory, but also from 

international human rights law.  

 

 

1.2 The Law of Balancing 

 
Balancing of the type we are concerned with here occurs when two principles collide, and this 

collision is resolved by weighing the two principles against each other to determine which 

prevails in the case at hand. When two principles are balanced, each remains intact and in place, 

but one is preferred on the basis of the weight being assigned to each: One is determined to be 

weightier than the other considering the circumstances at hand.36 In order to assign this weight, 

it is claimed by some that we need a scale,37 or some sort of formula through which to determine 

how much weight each principle carries. Balancing is, for example, understood to constitute a 

decision-making process that is undertaken on the basis of comparing the weight of two or 

more interests against each other in order to decide in favour of one over the other(s)38 or, in 

the specific context of constitutional rights, as “...an analytical process that places the proper 

purpose of the limiting law on one side of the scales and the limited constitutional right on the 

other, while balancing the benefit gained by the proper purpose with the harm it causes to the 

right.”39 According to Barak, what is being weighed is the ‘social importance’ of each 

principle, rather than the advantage that each may carry, and the scale itself should be 

                                                 
36 A Barak ‘On Society, Law, and Judging’ (2011) 47 Tulsa Law Review 297, at 309. 
37 Ibid. Cf. S Smet Resolving Conflicts Between Human Rights: The Judge’s Dilemma (Routledge Abingdon 2017) 
86. 
38 I Porat ‘The Dual Model of Balancing – A Model for the Proper Scope of Balancing in Constitutional Law’ 
(2006) 27 Cardozo Law Review 1393, at 1398. 
39 Barak (n2), at 343. 
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considered to be normative.40 The most detailed formula for balancing was developed by Alexy 

with regards to constitutional legal theory, and much of the literature on balancing is either 

based on or picks up on this formula. Alexy’s Law of Balancing reads as follows: “The greater 

the degree of non-satisfaction of, or detriment to, one right or principle, the greater must be the 

importance of satisfying the other.”41 As part of this, three steps can be identified, which are 

explained through mathematical means by Alexy’s Weight Formula.42 The first is to determine 

how severe the non-satisfaction of the first principle is. The second considers the importance 

of the fulfilment of the principle which interfered with the first. The third step concludes by 

establishing whether the importance of the latter justifies the interference with the former.43 

Under this last step, the results from the first two are placed in relation to each other.44 

 

The scale used to fulfil the three stages mentioned above is a simple three-grade scale of light 

(l), moderate (m) and serious (s) intensity of interference or degree of importance.45 Alexy 

proposes that the triadic scale is more appropriate than other scales, because of its suitability 

to the legal field and the instinctiveness of the three different levels (light, moderate and 

serious).46 He also states that the severity of an interference can be measured in concrete terms, 

and can thus be distinguished from the rather abstract weight which ensues from the weight 

assigned to a principle relative to any other interest in the abstract, that is without specific 

circumstances coming into it.47 Alexy considers most principles to be of the same abstract 

weight, and so when they collide, the abstract weight can be taken out of the balancing act; 

some, on the other hand, have a higher abstract weight than others – for example the right to 

life.48 To complete his Weight Formula,49 and to ensure that his theory takes into account the 

possibility of uncertainty, Alexy adds another component, which he calls the Second Law of 

Balancing.50 This component introduces the reliability factor,  which expresses the notion that 

                                                 
40 Barak (n36), at 309-310.  
41 Alexy (n1), at 102. 
42 Ibid., at 401; M Klatt and M Meister The Constitutional Structure of Proportionality (Oxford University Press 
Oxford 2012) 10. 
43 R Alexy ‘On Balancing and Subsumption: A Structural Comparison’ (2003) 16 Ratio Juris 433, at 436-437. 
Alexy (n1), at 401. 
44 Alexy (n1), at 407. 
45 Alexy (n43), at 440. 
46 Ibid. 
47 Ibid. 
48 Ibid. 
49 For a detailed account of the mathematical description of the Weight Formula, see Alexy (n1), at 406-410 and 
Alexy (n43), at 444-447. 
50 Alexy (n43), at 446. 
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the greater the interference, the greater the certainty must be of the reasons on which the 

interference was based. 51  

 

But despite its prominence in scholarship, not all agree with Alexy’s formulation. Stijn Smet, 

for example, takes a slightly different approach, claiming that the image of a scale that 

balancing conjures up is in fact unhelpful, and insisting that we need a less mechanical and less 

quantitative method of balancing.52 Rather than focusing on a common metric alone, he states 

that we should pay more attention to whether the comparison that we are drawing is actually 

useful.53 The scale metaphor, with two sides on which to place weights and an entirely objective 

and mathematically achieved result which tells us which of the two sides of the scale carries a 

heavier load, is too simplistic and, in the specific context of human rights, does not take into 

account the complexity of rights and their relationship with each other.54 Instead of following 

this version of balancing, we should thus follow a balancing test that is based on a ‘rational 

comparison’ between the two sides.55 Likewise, although Alexy provides a detailed account of 

how we can explain the Law of Balancing in mathematical terms, he himself states that in the 

end, courts often do not assign explicit values to the factors they are balancing – the Weight 

Formula can, however, help us infer this.56 Klatt and Meister concur, explaining that the use of 

numbers in the Weight Formula does not mean that it should be considered to claim a purely 

mathematical calculation replacing any balancing, but instead, it is a methodological, 

systematic tool which makes it possible for us to make sense of the structure of principles in 

the way that other systematic tools help us make sense of rules.57 Alexy’s Weight Formula also 

                                                 
51 Ibid. See also Smet (n37), at 187. The concrete weight of a principle, that is the weight of the principle under 
the circumstances of a given case, thus results from pitting the intensity of the interference with this principle 
(taking into account the reliability factor) against the concrete importance of the colliding principle (again 
including the certainty with which this importance is established). See Alexy (n43), at 443-448. 
52 Smet (n37), at 86. 
53 Ibid., at 89. 
54 Ibid., at 96. Barak also highlights that the use of the terms ‘scale and ‘weight’ should be understood as being 
metaphorical. See Barak (n36), at 310. 
55 Ibid. 
56 Alexy (n43), at 447. 
57 Klatt and Meister (n42), at 12. An interesting example of this systematic tool being used in a practical setting 
is provided by the collaborative research project SURVEILLE, led by Martin Scheinin, which attempts to 
operationalise Alexy’s model for balancing in the context of the interaction between the need for surveillance in 
the face of terrorism and other organised crime and individual rights, such as the right to privacy. The project 
aims at promoting best practices among surveillance technology developers and end users, as well as informing 
government authorities on how to ensure the greatest possible protection of fundamental rights. The fundamental 
rights intrusion in a particular case is quantified by a team of legal experts, who assign it a score of 1 to 16 by 
means of a triadic scale of 1 (light), 2 (moderate) and 4 (serious), while the ‘usability score’ assigned to the 
competing interest (the security benefit of a certain surveillance method) is quantified on a scale of 1-10 by a team 
of technology experts. Notably, due to the difference in scales, the system used by SURVEILLE allows for the 
inclusion of a ‘barrier’ to balancing, whenever the rights intrusion score reaches a numerical score above 10, thus 
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attempts to show how balancing can be a rational exercise58 – a matter which we will examine 

in more detail in a subsequent subsection. Before doing so, however, we shall take a look at 

the way balancing enters into the judicial domain, by exploring the link between proportionality 

and balancing.  

 

 

1.3 Principles Theory and the Proportionality Principle 

 
1.3.1 The Link Between Principles Theory and Proportionality 

 
We know that balancing is used in order to resolve collisions between principles, and it also 

seems to lie at the heart of the principle of proportionality.59 In fact, the terms strict 

proportionality, weighing, and balancing are often considered to refer to the same concept and 

are used interchangeably.60 Talking about proportionality in the ECHR61, Cremona states that 

proportionality “…is but another facet of the concept of balance, and balance is very much at 

the centre of the whole subject of the protection of human rights, there being a sort of inbuilt 

balancing mechanism in the whole of the structure of the Convention.”62 Ávila also clearly 

considers proportionality to play a crucial part in the realm of principles, referring to 

proportionality as “…a postulate that scaffolds the application of principles that actually 

juxtapose around a relation of causation between a means and a purpose…”63. Similarly, 

Christoffersen states that the relationship between principles and proportionality can be 

inferred from the ‘more-or-less’ quality of principles.64 The proportionality principle ensures 

that the ‘losing’ principle still applies to the greatest extent possible in the legal and factual 

                                                 
incorporating the idea of an inviolable core of rights, which will be discussed in Section 3 of this chapter. For 
more on the SURVEILLE project, see ≪https://surveille.eui.eu/≫ accessed 18 June 2018.  
58 N Petersen ‘How to Compare the Length of Lines to the Weight of Stones: Balancing and the Resolution of 
Value Conflicts in Constitutional Law’ (2013) 14 German Law Journal 1387, at 1388. 
59 Ibid., at 1387. 
60 V Afonso da Silva ‘Comparing the Incommensurable: Constitutional Principles, Balancing and Rational 
Decision’ (2011) 31 Oxford Journal of Legal Studies 273, at 274, fn 3. 
61 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR). 
62 JJ Cremona ‘The Proportionality Principle in the Jurisprudence of the European Court of Human Rights’ in U 
Beyerlin and others (eds) Recht Zwischen Umbruch und Bewahrung: Festschrift für Rudolf Bernhardt (Springer-
Verlag Berlin 1995) 323. 
63 Ávila (n1), at 112. 
64 Christoffersen (n9), at 207. 
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circumstances.65 Thus, it makes sense that proportionality would only find a place in the realm 

of principles, but not that of rules, where the law’s ought-pull is more defined.66 

 

Alexy notes the relevance and close relation between the principle of proportionality and his 

principles theory.67 He states that proportionality (narrowly construed as balancing) can be 

derived from the very character of principles, as it relates to the legal possibility of realisation 

of one principle in relation to its competition with another.68 Indeed, Alexy’s theory makes it 

clear that as principles are norms to be optimised, any collision between them requires a 

proportionality assessment to be carried out.69 Alexy’s theory provides the theoretical 

background to the proportionality principle and its link with principles, in that the strict sense 

of proportionality (the third aspect of the broader proportionality test)70 entails what he refers 

to as the Law of Balancing.71 On the other hand, necessity and suitability (the other two 

principles included in the principle of proportionality in its broad sense)72 are deductible from 

the factual possibilities.73 Hence, balancing is one part of the whole that is proportionality.74 It 

thus serves us to gain a better understanding of the principle before turning towards the various 

critiques that have been raised about balancing and proportionality in the literature.  

 

1.3.2 The Proportionality Principle 

 
One may imagine that some form of proportionality has been around since the inception of the 

first structures of human society. The idea of balancing, and its famous depiction in the 

portrayal of what is widely recognised to represent the notion of justice (scales being held by 

a blindfolded lady), dates back to Ancient Greece and Egypt.75 It is understood that Aristotle 

already referred to proportionality in the context of the relationship between the state and its 

citizens,76 and the principle of proportionality was further developed in relation to the concept 

                                                 
65 Bücheler (n1), at 40-41. 
66 Schlink (n4), at 292. 
67 Alexy (n1), at 66. 
68 Ibid., at 66-67. 
69 Van Aaken (n11), at 503-504. 
70 See below, Section 1.3.2. 
71 Alexy (n43), at 436; Van Aaken (n11), at 502. 
72 See below, Section 1.3.2. 
73 Alexy (n1), at 67. 
74 Alexy (n43), at 436. 
75 DE Curtis and J Resnik ‘Images of Justice’ (1987) 96 Yale Law Journal 1727, at 1729. See also J de Ville 
‘Mythology and the Images of Justice’ (2011) 23 Law & Literature 324, at 325. For the concept of justice in 
Ancient Greece, see J Jones The Law and Legal Theory of the Greeks (Clarendon Press Oxford 1956). 
76 See Newton and May (n17), at 34; Crawford (n14), para 3. Also see E Engle ‘The History of the General 
Principle of Proportionality: An Overview’ (2012) 10 Dartmouth Law Journal 1, at 2; Aristotle The Nicomachean 
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of ‘just war’, by writers such as Cicero, Aquinas, Augustine, and Grotius.77 Later, the principle 

developed more expressly in the enlightenment era, when questions were raised about the 

relationship between the state (power) and the individual.78 It is generally understood that 

German constitutional law has been significantly influential in regards to the development of 

the proportionality principle across Europe, and that the endorsement of proportionality by the 

CJEU and the ECtHR has further boosted its spread to nearly all European legal systems.79 

However, while the German development of the proportionality principle is often quoted, it 

should not be taken to be the only source from which the principle, as we know it today, sprung 

and developed.80 Rather, the proportionality principle arose from a general need for courts in 

all jurisdictions, who were grappling with the same dilemma as to how to find a way of 

addressing the need to curb the authority of the state, without placing excessively stringent 

limits on it and hindering a state’s ability to function.81  

 

Proportionality can thus be understood as an unwritten legal tool that emerged through juridical 

advancements and application, used to arrive at decisions in the face of clashes between 

different interests.82 While there may be some divergences in its application in different areas,83 

it is usually considered to entail either three (suitability, necessity, narrow proportionality)84 or 

four (legitimate aim, suitability, necessity and narrow proportionality) sub-tests.85 Where a 

                                                 
Ethics of Aristotle (R Williams Longmans tr Green and Co London 1869) Book 5, Chapter 3, paras 89-90: 
“…[T]hat which is just involves a similarity of ratios. … Proportion is an equality of ratios…”. 
77 Crawford (n14), para 4. See for example the following translated version of Grotius’ seminal work De Jure 
Belli ac Pacis, where the wording is particularly illustrative of the concept of proportionality: H Grotius The 
Rights of War and Peace, Including the Law of Nature and of Nations, Volume III, Book II (B Boothroyd London 
1814) Chapter XXIV, para IX: “[N]o war should be undertaken, but where the hopes of advantage could be shewn 
to overbalance the apprehensions of ruin.” Found in Crawford, para 5. Note that another version phrases this 
section as follows: “War was not to be undertaken, but when there appeared a greater Prospect of Advantage, than 
Fear of Loss.” See H Grotius The Rights of War and Peace: Book II (R Tuck (ed) and J Barbeyrac Liberty Fund 
Indianapolis 2005) Chapter XXIV, para IX. 
78 Christoffersen (n9), at 34; G Nolte ‘Thin or Thick? The Principle of Proportionality and International 
Humanitarian Law’ (2010) 4 Law & Ethics of Human Rights 245, at 246. For example, in Germany, there was a 
change in the way the discretion to be given to the police was perceived: Whereas before, the police were given 
wide discretion, with the rise of the concept of the Rechtsstaat and individual rights, police power in relation to 
the citizen was beginning to be restrained. See Schlink (n4), at 294. 
79 Cohen-Eliya and Porat (n6), at 11. 
80 Nolte (n78), at 246-247; Christoffersen (n9), at 34-35. 
81 Schlink (n4), at 296. 
82 Stone Sweet and Mathews (n8), at 74-75. 
83 Crawford (n14), para 1. 
84 See for example Ibid., para 2; Christoffersen (n9), at 69-70; Van Aaken (n11), at 504; Y Arai-Takahashi 
‘Proportionality’ in D Shelton (ed) The Oxford Handbook of International Human Rights Law (Oxford University 
Press Oxford 2013) 451. Note that legitimate aim and suitability are sometimes intermingled or interchangeably 
used. For example, Arai-Takahashi refers to legitimate aim, necessity, and proportionality as the three-prong test, 
whereas Crawford, Christoffersen and van Aaken all refer to suitability, necessity, and proportionality.  
85 Cohen-Eliya and Porat (n6), at 2; Barak (n2), at 3; Stone Sweet and Mathews (n8), at 75-76. 
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legitimate aim is included as one part of the assessment, one examines whether the purpose 

pursued is a legitimate, or ‘proper’, purpose.86 At this point in the proportionality assessment, 

the interest which stands in conflict with the protected right/ interest is identified.87 Where the 

aim is not established to be legitimate, the interference means that a violation has occurred.88 

Suitability is similar to this notion, in that it demands a link between the end pursued and the 

means employed,89 as well as requiring that the end itself be appropriate.90 Hence, when an 

interference cannot be shown to relate to the achievement of a legitimate aim, no conflict 

exists.91 What is examined here is whether the measure which interferes with the right is 

suitable for achieving the (legitimate) aim pursued, meaning that there has to be a link between 

the realisation of the aim and the measure taken.92 It has been suggested that so long as the 

means are not ‘obviously inappropriate’, the suitability criterion should be considered to be 

fulfilled, in the interest of upholding the separation of powers.93 As regards the necessity test, 

this test requires that no other, equally suitable, measure was available which would have been 

less intrusive towards the right.94 The end that you are aiming for must be pursued in a manner 

which is necessary and actually useful for attaining the relevant end.95 Hence, this stage asks 

that the tension between the right or interests be resolved as far as is possible, in a way that 

allows the right which was interfered with to stay intact, meaning that where alternative means 

that would have been less intrusive were available, the means employed are not considered 

necessary.96 The principle of necessity is thus also on occasion expressed as the ‘least onerous 

means-test’.97  

 

The last element of the wider proportionality test, proportionality in the narrow sense (also 

known as proportionality stricto sensu), briefly put, weighs the consequences of the interfering 

measure with the aim pursued.98 This last element is what links proportionality to the balancing 

of principles. Despite the importance of the previous two (or three) steps in the overall 

                                                 
86 Barak (n2), at 3. 
87 K Möller ‘Proportionality and Rights Inflation’ in G Huscroft, BW Miller and G Webber (eds) Proportionality 
and the Rule of Law: Rights, Justification, Reasoning (Cambridge University Press New York 2014) 156. 
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assessment, this is often the decisive phase of the proportionality principle.99 It is at this stage 

of the test that a limitation to a right is tested as to its proportionality; that is, it is at this point 

that one questions whether the relation between the weight of the limitation and the importance 

of the right is appropriate.100 While the first two tests examine factual circumstances and the 

efficacy of the interference in relation to the aim pursued, the third makes an evaluation of 

weight and looks at what is possible within the bounds of the law.101 Rivers, for example, 

distinguishes the third element of the proportionality test from necessity, stating that while 

necessity addresses the efficiency of restrictions, balancing evaluates the acceptability (even 

goodness) of the balance between the enjoyment of the protected right and other interests that 

interfere with it.102 Hence, this latter test is more normative, where the former are more factual; 

it is the combination of the two types of tests that is crucial in order to ensure that the factual 

circumstances of life are brought into what could otherwise be considered the mere abstract 

weighing of values.103 Thus, each of these requirements has to be fulfilled for an action to be 

proportionate.104  

 

By now, proportionality has become a concept with far-reaching influence, be it domestically 

or internationally, and is closely linked to the protection of human rights or fundamental 

freedoms.105 It is thus not surprising that the proportionality principle is enjoying ever-

increasing attention within the realm of international legal academia,106 to the point where 

constitutional literature is heaving with proportionality discourse.107 This discourse transcends 

the national constitutional realm, applying to jurisprudence more generally, throughout various 

legal fields and arenas.108 National and international courts alike can be seen to make use of 

the proportionality principle in order to address instances of principle collisions, especially 

those between rights and interests.109 It thus appears that the process of assessing 
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proportionality in order to resolve principle collisions is trending across the globe, especially 

in the context of human rights adjudication.110 Where proportionality was once mainly referred 

to within ethical theory, it has developed into a widely-applied doctrine, being applied in order 

to test state action in relation to state compliance with human rights.111 In the forums of the 

European112 and Inter-American113 human rights courts, as well as the treaty body of the 

ICCPR114, the HRC115, proportionality is becoming a more frequently used and defined 
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concept.116 But this is not the only area where conflicts of norms arise. Indeed, the 

proportionality principle also applies in the wider context of principle collision.117 As we saw 

above in relation to balancing, it applies also in other contexts of international law, including 

international environmental law, investment law, trade law, and so forth. Moreover, the 

proportionality principle also plays a role in the case law of the EU.118 Thus, it is relevant in 

various fields of law, be they international, national, or regional.119 Nevertheless, 

proportionality, and more specifically the balancing component of proportionality, is not 

without its controversies, as we shall see in the subsequent section. 

 

 

2. Scholarly Debates on Balancing and Proportionality – Irrationality, 
Incommensurability, Judicial Law-Making and Rights as Trumps 
 
Proportionality, and the related balancing act, have (as previously mentioned) long been 

connected to law and justice.120 Most of us can easily picture the blind-folded woman (Iustitia) 

holding a set of scales as a symbol of justice. However, the concept of weighing is not without 

its problems. Legal (as well as political and social) academia is rife with vigorous debates on 

the usefulness of, and the pitfalls and problems raised by, balancing. Some critics argue that 

balancing is irrational, arbitrary and unjustifiable, and should therefore be excluded from legal 

reasoning, whereas others insist that, despite some difficulties concerning its conceptualisation, 
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balancing is both rational and legitimate.121 Despite its critics, the process of balancing is often 

quite developed within the national legal realm, and its application in many areas of 

international law shows that it is just as relevant on the global level.122 Balancing plays a 

particularly important role in the realm of fundamental rights, in the context of conflicts 

between two individual rights, and conflicts between individual rights and public interests.123 

This section will examine arguments from both critics and proponents of the balancing process 

generally, as well as looking into the ways in which different human rights theories deal with 

the concepts of balancing and proportionality.  

 

 

2.1 Criticisms and Supporting Arguments in Relation to Balancing 

 
Balancing has been the subject of much debate and criticism over the years, not just in respect 

to its characteristics or the method of balancing itself, but also regarding its usefulness for 

adjudication. Barak contends that while there is agreement that collisions need to be resolved 

in a systematic and coherent manner, the difficulty lies in defining such a technique and 

resolving the problems arising from balancing.124 In what follows, we will consider some of 

the major strands of criticism aimed at the balancing process and provide some 

counterarguments.  

 

2.1.1 The Habermas-Alexy Debate 

 
One of the greatest critiques aimed at the perceived irrationality of balancing comes from 

Habermas, who puts forward several objections to balancing that can be split into two strands 

of criticism. Firstly, he contends that Alexy’s theory, by understanding rights to be optimisation 

requirements, takes away the normative force of rights, meaning that they have to compete at 

the same level as other interests.125 Balancing, thus, reduces the resolution of tensions between 

rights and other rights or interests to policy considerations, which moreover robs rights of their 

strict priority and takes down the ‘fire wall’ that protects them.126 It thus does ‘too little’ for 
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the protection of human rights – a concern that is shared by other authors and will be picked 

up again below.127 This is compounded by the fact that “…there are no rational standards for 

this, weighing takes place either arbitrarily or unreflectively, according to customary standards 

and hierarchies.”128 Balancing, for Habermas, is not a rational process, and grants too much 

unregulated discretion to the judiciary.129 The second strand of criticism is directed at the fact 

that balancing takes away from law’s ‘claim to correctness’; that is, it leads to the abandonment 

of the right/wrong dichotomy of law, instead entering the sphere of ‘appropriate, adequate’.130 

While Alexy seems to successfully defend his theory against this second strand of criticism,131 

it is the former strand that interests us most here. 

 

Alexy claims that balancing is both rational and legitimate, and that this kind of exercise of 

judgment is inevitable with regard to the relationship between two or more rights or between 

rights and interests.132 To address the first strand of Habermas’ criticism, Alexy had to try and 

prove that balancing can indeed be a rational exercise.133 Alexy provides an example which 

shows the German BVerfGE engaging with a case in a way that reveals a scaling approach 

using three levels of seriousness to assess the interference with the right (l, m, s), but he 

nevertheless admits that this kind of scaling is easier when the costs involved in the case are 

easily quantifiable.134 He thus provides another example, including the not so easily quantified 

right to freedom of expression, to show that courts are indeed able to determine the relative 

                                                 
127 See below, Section 3. R Alexy ‘Constitutional Rights and Legal Systems’ in J Nergelius (ed) Constitutionalism 
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weight of the interests at stake through rational standards.135 The Titanic case136 concerned a 

conflict between a satirical magazine’s (Titanic) freedom of expression and the personality 

rights of the applicant, a paraplegic reserve officer. Titanic had referred to the applicant as ‘né 

murderer’ and as a ‘cripple’ as part of its satirical content. The Regional Court of Appeal had 

found in favour of the applicant and awarded him damages, prompting Titanic to bring a 

constitutional complaint. The BVerfGE, in examining both instances at hand, weighed the 

magazine’s freedom of expression against the individual’s personality rights by considering 

the intensity of the interference with each of the rights and placing them in relationship with 

each other. The interference with the magazine’s freedom of expression was considered to be 

serious, whereas in the case of the applicant’s personality rights, the Court found that the first 

instance, referring to the description ‘né Murderer’, constituted only a moderate or minor 

interference, whilst referring to the applicant as a ‘cripple’ was understood to be a serious 

interference with the applicant’s right. Thus, the award of damages was considered 

disproportionate in respect to the first instance, but proportionate in the second.137 

 

Alexy takes this to be “…an example of the fact that scales which can intelligently be put into 

relationship with each other are possible even in the case of immaterial goods such as 

personality and free speech…”.138 He also considered this to be evidence that when judges 

balance and give detailed reasons for the conclusion they come to, this constitutes a non-

arbitrary and rational exercise.139 He states that contrary to Habermas’ criticism (that weighing 

leads to arbitrary, unreflective judgments because there are no external standards), his 

examples show that judges make certain assumption based on reasons, which they provide and 

which can be followed.140 Alexy also argues that the determination as to the degree of 

satisfaction and the severity of the interference with the right is a rational and reasoned 

exercise, stating that “…arguments are the public expression of reflection.”141 Considering that 

judges do not blindly rely on precedent, nor come to a decision through a process which is void 

of any argumentation or reflection, Habermas’ concerns do not materialise.142 Thus, thorough 

reasoning and transparency on behalf of the judges appear to be crucial factors in ensuring that 
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the balancing process can be defended, and Alexy manages to show, in a convcincing manner, 

that it is indeed possible for balancing to be a rational exercise.  

 

2.1.2 The Incommensurability Critique 

 
Another oft-raised (and related) criticism refutes the idea that it is possible for principles to be 

commensurate in the way Alexy’s formula requires. The problem lies in the fact that, while 

proportionality assessments are frequently made with relative ease in our daily lives, we 

struggle when we cannot directly measure the opposing sides with each other (think of the 

classic example of apples and oranges), as we are unable to either ‘translate’ one to assimilate 

the other, or to determine a third element which can represent both.143 Critics lament the fact 

that there does not appear to be any guidance on how weights should be assigned to either side 

of the scale; instead a common scale is applied without taking heed of the concerns that the 

interests are in fact incommensurable.144 It is maintained that for Alexy’s Weight Formula to 

work, the factors to be compared must not only be comparable but also commensurable, and 

that it is dubitable that this is possible in relation to colliding constitutional interests – how do 

you assign value to these interests?145 The argument is that even if it were possible to quantify 

different interests, measuring them against each other would still require us to be able to find 

a common denominator, which is deemed impossible.146  

 

However, despite heavy criticism on this basis being evidenced in the literature,147 many 

scholars defend the balancing process as being a structured, rational process. For example, 

Waldron, while agreeing that there is no common denominator to balance interests, contends 

that it is however still possible to put interests in some relation with each other.148 Aleinikoff 

also considered criticisms that spoke of judicial balancing being impossible because it would 

involve comparing oranges and apples to be exaggerated.149 He rightly pointed out that we 

make similar kinds of decisions in our daily lives, and that in the legal realm, “[w]e rarely hear 
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146 Tsakyrakis (n7), at 472. 
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objections that legislatures are unable to value and compare competing social interests. 

Furthermore, we expect courts to make exactly these kinds of judgments in crafting common 

law doctrine.”150 Similarly, Afonso da Silva argues that we need to distinguish between 

incommensurability and incomparability: The difference between the two is that in the former, 

the ranking would be represented by amounts (cardinal ordering), whereas in the latter it would 

be represented by ordinal ranking.151 While it may not be possible to commeasure principles 

by putting them in a relationship of cardinal ranking, that is determining that one principle is 

x-times more important, or better, than another principle, it is possible to rank them ordinally, 

thus comparing them, and determining which is more or less important.152 Afonso da Silva 

appears to acknowledge the difficulty regarding the subjectivity of such a comparison when 

stating that, as opposed to the problems faced in philosophy in relation to incommensurable 

values, in law, the need to balance them confounds the problem even further; here, if we 

simplify, one person will have to give up a part of their individual rights to ensure that another 

person gains (or keeps) theirs, and the decision is not made by the involved parties, but by a 

third party.153 

 

Against the criticism that basic values cannot be compared, Afonso da Silva states that we are 

not comparing abstract values, but concrete situations, as is also reflected in Alexy’s theory.154 

Through the introduction of the ‘formula’ that the greater the degree of non-satisfaction of one 

principle, the greater the importance of satisfying the other, Alexy introduces a sort of 

commensurability between the relevant principles – what becomes commensurable are their 

degrees of satisfaction/non-satisfaction.155 This way, what we measure are the trade-offs 

between two principles (values, rights), and this is what makes them comparable, thus making 

it possible to make a reasonable comparison leading to a rational decision, even if not one made 

with mathematical precision.156 Similarly to this, Alexy’s own response to the critique based 

on the incommensurability of principles begins with his assertion that it is not necessary for 

the scale of measurement to be precise for courts to be able to make objective and rational 

judgments; it suffices to have a simple scale such as his proposed light, moderate, serious 
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152 Ibid., at 283. 
153 Ibid., at 284-285. 
154 Ibid., at 285-286. 
155 Ibid., at 286. 
156 Ibid., at 287-288. 



  Chapter 4  

 

186 

 

scale.157 For Alexy, the use of a scale such as this in combination with a common point of view, 

for example what is correct in light of the constitution, leads to commensurability.158 This is 

possible whenever one can have a rational discourse about what is correct in light of the 

constitution.159 According to Alexy, there is no real difference between the process of weighing 

and that of subsumption when it comes to rationality, although the results are arrived at through 

slightly different means:  

 

“In both cases a set of premisses can be identified from which the result can be 

inferred. Neither the Subsumption Formula nor the Weight Formula contributes 

anything directly to the justification of the content of these premisses. To this extent 

both are completely formal. …The relation between these premisses and the result 

is, however, different. The Subsumption Formula represents a scheme which works 

according to the rules of logic; the Weight Formula represents a scheme which 

works according to the rules of arithmetic.”160  

 

Alexy states that he has never proposed that there is a single correct answer to come out of the 

balancing process.161 Instead, he argues that balancing can lead to rational outcomes in a 

sufficient number of cases for it to be justified.162 Alexy shows, by means of a few examples, 

that it is possible to assign a simple scale to the intensity of an interference and the degree of 

importance involved, both on the side of the principle that has been interfered with and the 

competing one.163 

 

In keeping with this line of thinking, Klatt and Meister agree that while it may be true that 

different principles may be more easily quantified because they are linked to financial 

quantifications (such as the right to property), it is incorrect to assume that it has to be possible 

to quantify principles with mathematical precision for balancing to work.164 Instead, it is 
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sufficient that principles may be ordinally ranked, on the basis of Alexy’s triadic scale.165 Any 

dispute about how this ranking is done is, according to these two authors, a matter of external 

justification, not a hindrance to the functioning of balancing.166 They, too, consider Alexy’s 

triadic scale to bring rationality into judicial reasoning, arguing that the fact that the assignment 

of values to certain interests may be more difficult in some cases than others does not mean 

that the method itself is faulty and should be struck out, especially considering that it is indeed 

successful in so many other instances.167 In fact, it may be the case that especially hard cases 

speak in favour of balancing being a rational exercise, in that they outline the boundaries of 

balancing.168 

 

Also in favour of balancing, Stone Sweet and Mathews explain that when courts have to engage 

in balancing in order to solve a situation of tension between, in their example, two 

constitutional rights, they can ensure legal coherence by employing an ‘argumentation 

framework’, that is structures which ensure that the balancing is carried out through consistent 

procedures.169 They claim that this test gives judges the opportunity to provide the reasoning 

behind their decision in detail.170 Waldron makes a good point in relation to the importance of 

judicial reasoning, when stating that  

 

“[s]ince our values, even those with the highest moral priority, are not written in 

the sky, the task of formulating them is inescapable. In my view, that task cannot 

be undertaken without locating our formulations in regard to other competing 

values. If we were to avoid such argumentation altogether in the name of practical 

incommensurability, we would never be sure that the principle to which we were 

giving priority had even been stated correctly.”171  

 

Thus, it seems that balancing does not have to be written off completely, but detailed and 

rational reasoning plays a big part in making it a feasible enterprise. 

 

 

                                                 
165 Ibid. 
166 Ibid.  
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2.1.3 The Subjectivity of Balancing and Judicial Law-Making 

 
A third major concern is the perceived subjectivity of the balancing process, and the 

(misplaced) discretion granted to the judiciary. While it is not a given that interests are always 

incomparable, and even the prodigal apples and oranges example can be turned into a 

comparable equation once we assign a common denominator, such as a common currency to 

the two otherwise differing objects,172 the challenge is to determine what this common currency 

should be, and who should determine it.173 Legg argues that in order for principles to be able 

to be measured against each other, we need ‘predetermined standards’ which tell us how this 

should be done.174 However, as no such standards exist, courts resort to a balancing exercise 

which pretends to be objective, but is really down to the subjective choices of judges.175 Young 

argues that proportionality thus creates uncertainty, in that we do not know in advance what 

our rights are.176 Tsakyrakis, Webber and Aleinikoff also argue along similar lines, stating that 

balancing threatens the rule of law, in the sense that the outcome of balancing is dependent on 

the particular circumstances of a given case, diminishing the meaning of the constitution.177 

 

On the other hand, Stone Sweet and Mathews state that while balancing is certainly dependent 

on the circumstances of a particular case, and the court’s evaluation thereof, coherence is still 

ensured where judges develop certain processes through which they consistently make their 

balancing determinations.178 Smet, relying on Waldron’s distinction between ‘weak 

incommensurability’ and ‘strong incommensurability’, also believes that it is possible to 

objectively place things in relation with each other, which he puts down to the existence of a 

kind of ordering that is based on reason.179 Moreover, a good point is also made by Afonso da 
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Silva, who argues that “[d]isagreement is ubiquitous in legal argumentation…”180, including 

in the balancing process. Balancing does not pretend to lead to the only correct answer, but like 

in all legal argumentation, it aims at finding “…an answer that cogently derives from accepted 

premises.”181 Klatt and Meister also dismiss the argument that legal certainty and thus the rule 

of law is threatened through the use of balancing by courts, emphatically stating that “[t]his 

argument is not convincing. Balancing offers the best possible predictability in a flexible 

jurisdiction. All conflicting interests are taken into account clearly and openly in every single 

case by balancing them according to the law of balancing.”182 Although of course not every 

outcome of every case can be foreseen, balancing provides structure and reasoning, and there 

is moreover some certainty in the form of previous case law, from which one can, in many 

cases, deduce the outcome of a case with very similar facts.183 ‘Definitional balancing’, that is 

consistent balancing on the part of the court, provide guidelines both for other courts and other 

government branches to take into account.184 Granted, new situations may arise, but 

constitutions should not be applied rigidly for the sake of certainty – there must be a balance 

between stability and flexibility, especially with regards to human rights and constitutional 

rights which, as many agree, should generally be applied with present conditions in mind.185 

 

The present author agrees with the argument that balancing does not create legal uncertainty. 

The alternative would mean that legal certainty does not exist at all. Courts always have to 

analyse or apply the law, and this includes doing so through balancing. There is no law which 

is so well defined that it does not require even a basic interpretation by the judges. We have 

certainty in the fact that a right exists and cannot be interfered with to the extent that it becomes 

meaningless. And we have the certainty that judges create when giving clear judicial reasoning 

as to why they decided a certain way, which gives us some guidance for future similar cases. 

Yet, I agree with Young’s concern that “…to draw a logical connection between constitutional 

rights and proportionality makes it impossible to provide a constitutional protection of 

categorical or absolute rights, as every right can be balanced against other rights and 
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interests.”186 This concern will be picked up in a later section of this chapter, when we discuss 

the notion of a core of fundamental rights.187 

 

Another related criticism that is often raised is that not only is balancing subjective, but it is 

also misplaced when it occurs within the ambits of courts. According to this argument, judges 

and courts should leave priority determinations between rights and interests up to the 

legislature – anything else would put the legitimacy of the court at risk.188 Tsakyrakis is of the 

opinion that the aim of judicial review is to reflect the legislative’s previously-made balancing 

decision, rather than being an independent check.189 Moreover, because judicial balancing may 

lead to different results for different cases, and occurs after a legislative decision on balancing 

interests has (supposedly) already been made, some claim that this means that it runs counter 

to the rule of law.190 Petersen explains the criticism by stating that while we often have to make 

judgements between incommensurable values in our daily lives – whether it be politically, 

morally or privately191 – the difference is that if this happens in the political realm, the people 

can vote the legislator out of office, if they disagree with the balancing that has been carried 

out.192 When judges balance, on the other hand, this is seen to be inappropriate and too 

subjective to the relevant judge in each case.193 This argument, however, fails to take into 

account the fact that the legislator may not always be the best establishment to ‘judge’ how 

two competing values should be balanced in order to benefit society – think only of minority 

rights, which are often marginalised.194 Without courts being able to balance these interests, it 

is difficult to see how one would ensure that individual rights are not unduly restricted by the 

legislature.195 So how do balancing and the concept of judicial deference to the legislature 

combine? In general, in order to ensure the protection of fundamental rights, courts must be 

able to review the act of the legislative body, whilst at the same time leaving some things to 

the discretion of said body.196 Moreover, as Barak points out, “[j]udicial interpretation without 

judicial discretion is a myth.”197 Indeed, although discretion is never absolute, it is inevitable 
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in the judging process.198 According to Klatt and Meister, epistemic certainty has an important 

factor to play in ensuring that there is the needed judicial deference in rights adjudication, and 

they quote Alexy when stating199: “The more heavily an interference with a constitutional right 

weighs, the greater must be the certainty of its underlying premises.”200 Hence, if 

proportionality and discretion are applied in a manner where they complement each other, then 

judicial review does not bring the danger of overstepping the judicial task and infringing on 

the legislative one.201 

 

2.1.4 The ‘Lack of Morality’ Argument 

 
Finally, an argument put forward by Tsakyrakis concerns the danger of considering balancing 

to be a rational, entirely objective process due to the fact that he perceives it to exclude any 

moral reasoning, making it impossible for principles to be commeasured.202 He argues that 

values may be claimed to be commensurate when there is a moral element to the discussion, 

but that this is not possible when morality does not enter the conversation, as there is then no 

possibility of relating the interests to each other.203 This, for Tsakyrakis, provides the 

explanation as to why balancing is inappropriate in the realm of adjudication of fundamental 

rights.204 He states that ‘moral evaluation’ is complex, and proportionality fails to consider that 

some interests cannot be quantified, which poses the risk that they will not be adequately taken 

into account.205 Contrary to this claim, Klatt and Meister assert that balancing is not morally 

neutral, in fact moral determinations are intrinsic in balancing, just as any judicial reasoning 

must always entail some moral reasoning.206 Judges must be transparent in providing the 

reasoning behind the decisions they come to by applying a balancing test, and thus they must 

inevitably consider the moral particularities of the situation at hand.207 The proportionality 

principle can only be understood as neutral in its formality, but its content must be coloured 

with considerations specific to each individual situation, including moral considerations.208 

This does not, however, make the process irrational. A useful insight into the interplay between 
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moral considerations and objectivity may be provided by the distinction between external and 

internal justifications, with the latter being articulated through a formula which pits the two 

colliding principles against each other, taking into account the intensity of restriction of each 

principle, their respective weight, and the ‘resilience of empirical assumptions’.209 Externally, 

on the other hand, balancing is justified through the attribution of different ‘values’ to these 

three aspects (intensity of restriction, weight, resilience).210 In light of this, balancing can be 

understood as being more than mere syllogism or mathematical formula – it necessarily 

requires normative judgments to be made, and thus, is a normative exercise.211  

 

Thus, while many of the concerns introduced by critics raise good points, it appears that 

balancing can be defended as being a rational, non-arbitrary exercise. What appears to be 

crucial is that, in balancing interests against each other, relevant courts provide extensive 

reasoning in order to ensure that their decision-making is as transparent and thoroughly-

reasoned as possible. Moreover, it is worth mentioning here that whilst it is possible that 

balancing can be carried out in a rational manner, this does not mean that there will never be 

instances where it is done in an irrational or arbitrary way. This, however, is no different from 

other forms of misapplication of the law which can also arise, for example, as a result of faulty 

interpretation, or in the process of subsumption. 

 

 

2.2 Principles, Proportionality and Rights Theories 

 
Despite most concerns relating to balancing having been addressed satisfactorily in the 

previous section, another issue which arises in the special context of human rights adjudication, 

and which relates to the perceived link between proportionality and balancing, is the question 

of the compatibility between proportionality/balancing and an understanding of human rights 

as having special normative force. While a previous section of this chapter suggested that a 

link between the principle of proportionality and principles and the related Law of Balancing 

may be relatively straightforward,212 a look at the literature, especially that surrounding 

fundamental rights adjudication, shows that this is not necessarily the case. Indeed, there seem 

to be (loosely) three camps of scholars: One camp supports the ubiquitous use of balancing 
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through proportionality and understands rights to have no special force at all (Möller, 

Beatty),213 the second supports the idea of rights having a special normative force, but claims 

that this can be accommodated by (Klatt and Meister, Kumm, Alexy),214 or is even inherent in 

(Schauer),215 the proportionality principle, and the third rejects the idea of balancing as part of 

the proportionality assessment altogether for denying the special normative force of human 

rights (Habermas, Tsakyrakis, Letsas, Webber).216 Thus, different rights theories will be 

examined in more detail in what follows, in order to unravel the different perspectives on 

whether proportionality and balancing must be related, and whether balancing is ubiquitous in 

the adjudication of fundamental rights. 

 

2.2.1 Proportionality and Rights Theories 

 
Within the rights theories adhered to by the three camps mentioned above, there seem to be 

two main strands of argument which lead to diverse views on the proportionality principle. One 

strand considers balancing to be a major aspect of, or at least to be somehow accommodated 

in, proportionality, whereas the other denies that balancing enters into this assessment. The two 

camps are based on different rights theories, one based on ‘interests’ and one based on 

‘trumps’.217 Interest-based theorists include Alexy and adherents to his theory, as well as Raz, 

whereas among the scholars subscribing to the ‘rights as trumps’ theory we find, inter alia, 

Dworkin, Rawls and Habermas.218 Interest-based theorists view rights to be interests which, 

when colliding with other interests, need to be balanced against them.219 Here, rights are 
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considered relative, that is they can be limited, and the question as to whether a limitation is 

permissible is answered through the proportionality test.220 As rights are understood to be 

limitable, and as they are understood as interests, they can, technically, be outbalanced by 

public, non-right, interests.221 This contention – the idea of rights being equated to other 

interests and the risk of them being balanced away – frequently draws heavy criticism.222 Some 

scholars oppose an interest-based theory on this basis, claiming that it puts rights at serious risk 

of being outweighed, even by interests of much less importance, thereby undermining any real, 

normative protection of these rights.223 Theories based on ‘rights as trumps’, on the other hand, 

reject the idea of balancing in the proportionality assessment,224 instead understanding rights 

to have a special priority over other interests, which means that they act as ‘blocks’ (trumps, 

firewalls, side constraints) against other interests.225 For example, according to Letsas, the 

‘rights-as-trumps’ approach considers the proportionality assessment to examine whether an 

interference was based on a permissible reason; if that is the case then the interference was 

proportionate – if not, this is because the right in question ‘blocked’ the interference.226 Letsas 

calls this a ‘reason-blocking theory of rights’ and considers that this theory “…best 

captures…the intuition…that judicial protection of rights is not about increasing or maximizing 

the extent to which certain individual interests are served.”227 Trump-based theories thus ensure 

that rights are given a special status as compared to other, lesser, interests.228 In what follows 

we will evaluate the two types of rights theories. 

 

2.2.2. Trump-Based vs Interest-Based Rights Theories 

 
With trump-based theories rejecting balancing on the basis of a concern that this will take away 

the normative force of rights by reducing them to ordinary interests and thus putting them at 

risk of being outweighed, proponents of these theories typically argue for the outright exclusion 

of balancing from rights adjudication. One way of avoiding the need for balancing is to 

consider the relevant colliding norms as rules, rather than principles.229 If we, for example, 
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considered fundamental rights as trumps, and understood them to be rules, we would try to 

resolve conflicts arising between them and other interests (for example public security) through 

clearly defining the scope of the right itself.230 However, an examination of the trump-based 

view of proportionality shows that it does not seem to have any better answers for how 

collisions between rights and other interests should be solved than those that balancing offers. 

Firstly, this approach will likely often lead to a rather restrictive understanding of the right in 

question.231 Secondly, understanding all rights as being illimitable does not take into account 

that in practice, human rights or constitutional instruments include possibilities for limitation, 

reflecting the reality that, other than a few exceptions, there are circumstances under which 

rights protection cannot be absolute.232  

 

Principles retain a certain flexibility which allows the courts to address the special 

circumstances of a particular case.233 While some consider this to be the very weakness of 

principles, it can also be understood as an advantage.234 The flexibility of principles allows for 

the ‘living instrument’ doctrine, for example.235 Moreover, with balancing, principles are 

allowed to stay intact even if they cannot be satisfied fully – thus, they are more ‘resilient’ than 

rules in this sense.236 Proportionality and balancing could not enter into the decision-making 

process at all if all rights were considered absolute.237 It is also quite normal for constitutions 

and human rights instruments to consider most rights to be relative.238 A pertinent quote from 

Petersen appears to explain why in some cases a rules approach would not be suitable:  

 

“If law is about taking the most adequate decision in each individual case… – if 

law is about Einzelfallgerechtigkeit, then the proportionality principle provides the 

necessary flexibility to pursue this aim. If law is rather supposed to generate 

predictability and create legitimate expectations, then categorical forms of 

argumentation are preferable.”239  
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In law, we need both of these approaches, and thus we need both types of norms. It is the 

presence of both that allows for the required balance between flexibility and stability. 

 

Another approach claimed to be based on rights as trumps, which Kumm calls a conception of 

‘rights as shields’,240 accepts that rights are relative but considers them to take a strong, special 

position, which can only be overcome if the interest in question is significantly more important 

than the protected right.241 He states that the proportionality test can easily integrate the idea 

that rights should be given special weight on the basis of their being grounded in essential 

notions of justice such as dignity and autonomy.242 Thus, through proportionality, a test is 

introduced that is able to provide a structured method for examining the importance of the 

interest and the severity of its infringement.243 This means that balancing and priority of rights 

are considered to be compatible – it leaves enough room, through reasoned considerations, for 

the priority of rights to be taken into account.244 Schauer’s approach is similar. Although he 

insists that balancing and proportionality need to be distinguished, he in fact understands the 

priority of rights to be inherent in the proportionality assessment.245 Whenever rights are 

involved, so argues Schauer, the term balancing does not take due account of the fact that there 

are certain presumptions in favour of the rights in play.246 Hence, the proportionality principle 

is meant to represent the weighing of either side, with the understanding that this weighing is 

carried out from the perspective of rights – that is, rights are placed in an advantageous 

positions in respect to other interests.247 Schauer explains this not by referring to the morality 

of political significance of rights, but on the basis of the concept of ‘weight’ being inherent in 

the idea and structure of relative rights and the way they interact with other interests.248 Thus, 

for Schauer, rights and interests are not on par, but rights also do not constitute automatic 

trumps. 

 

Klatt and Meister suggest an approach (which they call the ‘weak trump model’), which 

combines the trump-based understanding of rights with the idea of balancing, according to 
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which any unconstitutional interest is trumped by rights, but when interests of constitutional 

importance which follow a legitimate aim are involved, balancing comes into play.249 They 

explain that this is compatible with the Law of Balancing, because balancing occurs in concrete 

contexts, whereas a ‘lexical ordering’ of the abstract weight of different principles results in 

‘prima facie trumping’, which can, however, still be ‘outweighed’ when other factors are taken 

into account (that is when one moves to concrete contexts).250 Hence, rather than rights being 

considered as definitively trumping all other interests, they are given a ‘winning margin’.251 

However, a major concern mentioned by Gewirth, and shared by this author, is that according 

to this approach, even absolute rights would be balanced.252 More convincing are interest-based 

or (weak) trump-based rights theories which allow for the idea that most rights are relative and 

that balancing thus applies to collisions involving them, albeit with the caveat that balancing 

should be reserved only to this realm of relative rights, that is the realm of principles. It is 

neither feasible (or indeed realistic) to understand all rights as being absolute, nor should 

Gewirth’s concern that certain important rights are not adequately protected under interest-

based theories be taken lightly. If balancing applied across the board to all conflicts involving 

rights, then this would do injustice to the idea of absolute rights, and it would mean that relative 

rights could in theory be outweighed to the point of being inexistent.253 This would mean that 

criticisms such Habermas’ who, as we saw, claims that principles theory does ‘too little’ for 

the protection of fundamental rights, would hold true. As Kumm states, while proportionality 

certainly seems to have an important part to play in relation to resolving collisions between 

principles, and more specifically in relation to resolving collisions involving rights, we must 

identify those situations where it should be excluded on the basis that their rule-character does 

not allow for this kind of ‘consequentialist’ approach.254 As will be argued in the subsequent 

part of this chapter, this concern is allayed if we conceive of some rights, or parts of rights, as 

constituting rules, thus excluding them from the realm of balancing. Thus, absolute rights, and 
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other norms of rule-character, are protected from being ‘outbalanced’. With this in mind, we 

will now take a more in-depth look at those concepts which have just been introduced in this 

section, such as absolute and relative rights, and the idea of a part of rights whose rule-character 

protects them from being overthrown.  

 

 

3. Addressing the Concern That Balancing Does ‘Too Little’: Absolute 
Rights and the Core Theory  
 
The present section aims to demonstrate a theory which can assist us in understanding how the 

concern that balancing does too little for the protection of human rights can be allayed, 

specifically by looking at the principles theory and its distinction between rules and principles, 

and how these two categories of norms can be brought together within a single provision. 

Considering that the principles theory springs from a theory concerning constitutional rights, 

and in light of the fact that the protection of human rights underlies many of the concerns raised 

by critics against balancing, it is only natural that the focus of this chapter will be on the co-

existence of rules and principles within human rights provisions. Before turning towards this, 

it is prudent to first mention a distinction which has already been referred to in passing in a 

previous section, but which now requires closer attention: the distinction between absolute and 

relative rights. It was mentioned previously that, while balancing may not be an irrational or 

arbitrary exercise, to understand the correlation between balancing (and thus proportionality) 

and (constitutional) rights as all-encompassing would mean that we exclude the possibility of 

rights that cannot be subjected to balancing. Thus, as shall be shown, whether we perceive all 

rights to be relative or not will determine whether there is a limit to balancing, which might 

address concerns over the level of protection provided. 

 

 

3.1 Absolute and Relative Rights in Light of the Principles Theory 

 
3.1.1 The Distinction Between Absolute and Relative Rights 

 
It appears to be widely accepted that most (constitutional) rights are relative (or qualified), 

meaning that there are permissible limitations to the rights in question.255 This is due to the 
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way that they are structured.256 As we saw previously, many rights contained in international 

human rights treaties contain limitation clauses, indicating under which circumstances a 

restriction to the right in question may be permissible.257 For example, most of the rights in the 

ECHR are considered to be relative.258 Our previous examination of principles, balancing, and 

proportionality, was largely concerned with rights of such a nature. Apart from being subject 

to limitations, relative rights are usually expressed in a rather abstract manner. This structure 

makes it implausible for them to be considered as applicable in their entirety at all times, which 

is why it makes sense that these rights are considered to fall within the category of principles 

and thus subject to balancing.259  

 

However, not all (constitutional) rights are structured in this way or are subject to limitations. 

Both national constitutions and international human rights treaties contain provisions of a more 

categorical wording.260 There are thus some rights (although few), which might be considered 

to be absolute.261 For example, the prohibition of slavery is often referred to as an absolute 

right.262 The prohibition of torture, as found under Article 3 ECHR, is another example.263 

Indeed, rights which have jus cogens status seem to provide the most straightforward examples 

of what could be considered absolute rights, in that the very nature of a peremptory norm 

                                                 
256 Ibid., at 234. 
257 See above, Chapter 2, Section 4.3. Note that this is not to say that rights which do not contain an explicit 
limitation clause are necessarily absolute rights, as can be shown by the example of Article 6(1) ECHR, which 
the Court has interpreted to include the right of access to court, as well as acknowledging that this right can be 
limited. See Ibid., at 134-135. For the Court’s first reference to the right of access to court being included in the 
right to a fair trial under Article 6(1) ECHR, see Golder v UK (App no 4451/70) ECHR 21 February 1975 Series 
A No 18 (Golder v UK), para 36. 
258 Smet (n37), at 26.  
259 See also Kumm (n214), at 134.  
260 Ibid., at 133. For examples of such provisions in national constitutions, see for instance: Grundgesetz für die 
Bundesrepublik Deutschland in der im Bundesgesetzblatt Teil III, Gliederungsnummer 100-1, veröffentlichten 
bereinigten Fassung, das zuletzt durch Artikel 1 des Gesetzes vom 13 Juli 2017 (BGBl. I S. 2347) geändert worden 
ist (English version) (Grundgesetz; GG), Article 1(1): “Human dignity shall be inviolable. To respect and protect 
it shall be the duty of all state authority.” For some of the least disputed examples of such provisions in 
international human rights documents, see ECHR (n62), Articles 2 (right to life), 3 (torture) and 4(1) (slavery); 
ICCPR (n114), Articles 6 (right to life), 7 (torture), and 8 (slavery); American Convention on Human Rights 
(adopted 22 November 1969, entered into force 18 July 1978) OAS Treaty Series 36 (ACHR), Articles 3 (juridical 
personality), 4 (right to life), 5 (right to humane treatment), and 6 (slavery). 
261 Barak (n2), at 27. 
262 Ibid., at 28. 
263 Ibid.; Smet (n37), at 26. See, for torture being considered absolute, the Israeli Supreme Court case, Case No 
HCJ 5100/94 Public Committee Against Torture in Israel v Israel and General Security [1999] IsrSC 53(4) PD 
817, OUP ILDC 2115 (Public Committee Against Torture case), para 23. Also see the ECtHR case Chahal v UK 
(App no 22414/93) ECHR 15 November 1996, ECHR 1996-V (Chahal), for a good example of the Court 
considering the prohibition of torture absolute and refraining from balancing it against the colliding interest. In 
particular, see Chahal, para 79. Moreover, the Court was also very clear on the absolute nature of Article 3, and 
the resulting exclusion of balancing from considerations, in Gäfgen v Germany (App no 22978/05) ECHR 1 June 
2010 (Gäfgen), paras 107 and 176. 
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requires that it is applied fully and is not derogated from under any circumstances. Legg also 

considers that the non-derogability of a right may be one factor which results in a right being 

considered absolute.264 For our purposes, the idea of absolute rights refers to those rights which 

cannot be justifiably restricted in any way, but must always be applied fully. This does not 

mean that there may not be exceptions, as exceptions must be distinguished from limitations, 

in that they are part of the scope of the right, whereas limitations restrict the full scope of the 

right. Similarly, while the wording of a provision may indicate that a right is subject to certain 

permissible limitations, it is important to distinguish between this and the wording providing 

the delimitation of the right, that is the definition,265 as could for example be said to be the case 

with the word ‘arbitrary’ within the right to life, as provided under Article 6(1) ICCPR.266 In 

this case, the wording itself is not enough to render the right relative.267 Finally, while 

interpretation, as in all legal adjudication, plays a role in determining the scope of absolute 

rights, in contrast to relative rights, absolute rights are not considered to be subject to a 

proportionality assessment.268 Hence, when we understand a right to be absolute, it cannot be 

characterised as a principle, but instead falls into the category of rules.269  

 

It seems that it may be possible, in practice, to point at what could be understood as absolute 

and relative rights respectively in the context of international, regional and domestic 

fundamental rights. However, determining whether a right is absolute or relative may not 

always be straightforward. Indeed, not everyone is convinced that some rights are absolute and 

therefore cannot be limited under any circumstances, nor that this distinction should be made 

in the first place. For example, Zucca does not make a distinction between rights, but claims 

that what is absolute is the inviolability of the person.270 Moreover, authors who subscribe to 

the view that proportionality applies to all fundamental rights because they are considered 

principles automatically exclude the possibility of a distinction between relative and absolute 

rights – at least beyond an assimilation of this distinction where some rights are considered to 

                                                 
264 Legg (n12), at 204, fn 15. 
265 Barak (n2), at 33. 
266 ICCPR (n114), Article 6(1): “Every human being has the inherent right to life. This right shall be protected by 
law. No one shall be arbitrarily deprived of his life.”  
267 If we recall, we established in a previous chapter that this wording points to an exception to the rule, which 
must be considered as constituting another rule, carved out of the original one. See Chapter 2, Section 3.2 (clear 
prohibitions). See also Barak (n2), at 33-34. 
268 Kumm (n214), at 133. 
269 Smet (n37), at 26. Also recall Chapter 2, Section 3.2, where it was shown that clear prohibitions such as the 
prohibition of torture provide the most straightforward examples of rules in international law. 
270 L Zucca Constitutional Dilemmas: Conflicts of Fundamental Legal Rights in Europe and the USA (Oxford 
University Press Oxford 2007) 61ff; Barak (n2), at 29. 



                     Resolving Principle Collisions: Balancing, Proportionality and Relative Rights 

 

201 

have a higher basic weight, thus being harder to outweigh.271 This viewpoint, and other 

perspectives on whether there are absolute rights which do not fall under the category of 

principles will be considered in the next section. 

 

3.1.2 Absolute and Relatives Rights – Rules or Principles? 

 
Alexy’s theory provides the most notable example of a view which excludes the distinction 

between absolute and relative rights. His understanding of the German constitutional system – 

that constitutional rights are principles, and thus subject to balancing – seems to exclude even 

the most fundamental rights from the category of rules. As we saw  previously, this is criticised 

for putting fundamental rights on a par with other norms, resulting in the possibility that a right 

is extinguished altogether,272 as well as denying categorical answers with regards to some 

norms, such as for example the prohibition of torture.273 La Torre also picks up on Alexy’s 

perspective, arguing that it is exactly in particularly severe circumstances that fundamental 

rights should still hold and continue to protect the integrity and dignity of individuals.274 As 

rules cannot be outweighed by other norms, they are capable of providing a higher degree of 

protection for fundamental rights than principles.275 This is the flipside to the argument that 

principles can provide a higher degree of flexibility that we saw earlier. Alexy’s reply to this 

concern is that the most serious rights, such as the prohibition of torture, are of such great 

weight that they are not outweighed in practice.276 His argument is that ‘categorical constraints’ 

do not need to be excluded from proportionality and balancing, because we can assign them 

infinite value.277 As a result, they mark the limits of balancing rather than actually participating 

in this process, but this does not mean that the proportionality assessment is relegated from the 

realm of fundamental rights analysis.278 However, this seems implausible. If categorical rights 

mark the boundaries of what can be achieved through balancing, and if these rights do not 

therefore actually participate in any form of balancing, how can they nevertheless be 

understood as principles and as being subject to the proportionality assessment, taking into 

account that principles are necessarily subject to balancing and thus closely connected also to 

                                                 
271 Smet (n37), at 26. 
272 For example, Webber (n177), at 200-202; Habermas (n125), at 258. 
273 Ibid., at 200. 
274 M La Torre ‘Nine Critiques to Alexy’s Theory of Fundamental Rights’ in AJ Menéndez and EO Eriksen 
Arguing Fundamental Rights (Springer Dordrecht 2006) 60. 
275 Ibid., at 57. 
276 Alexy (n1), for example at 195-196. For another perspective, also viewing rights as principle, see Smet (n37). 
277 R Alexy ‘Thirteen Replies’ in Pavlakos (n214), at 344. 
278 Ibid. 
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proportionality? Just because we give something a certain name does not mean that it 

automatically has the feature of that which its denomination hints at. Absolute rights neither 

look like a duck (principle), nor do they quack like one, so it does not seem reasonable to define 

them as such. They cannot simultaneously be absolute and allow for interferences under certain 

severe (and probably very unlikely) circumstances, nor can they be subject to balancing and 

yet fall outside the realm of balancing.  

 

Klatt and Meister, who are concerned with this incompatibility of the notion of absolute rights 

and balancing, come to the conclusion that it is useless to establish a category of absolute rights, 

and that even a fundamental concept such as human dignity could, in principle, be outweighed, 

even if this would only be the case in extremely rare circumstances.279 Thus, because such a 

category of rights could not be expressed through balancing, it should be dismissed.280 The 

present author disagrees. Instead of dismissing a category of absolute rights for not fitting into 

the balancing ‘box’, balancing should be dismissed from the realm of absolute rights. And this 

is not contrary to Alexy’s general theory – all it means is that absolute rights do not fall within 

the category of principles, but instead constitute rules, which require a different kind of 

application than one of balancing as is part and parcel of principles. It means that we do not 

look at international human rights law from the perspective of a pure principle construction or 

a pure rule construction, but rather one which accommodates both. Smet writes that “[s]ince 

absolute human rights function as rules, only one can apply to a given set of circumstances.”281 

Aleinikoff also supports the idea that not all decisions surrounding fundamental rights can be 

made on the basis of balancing, stating that many decisions in our lives cannot be based on a 

weighing of options, such as for example those based on what is right or wrong, or decisions 

based on love or friendship.282 Many of the decisions we make, just like decisions relating to 

our most significant constitutional concepts, are thus based on ‘judgments of principle’ which 

are separate from any balancing, and which underlie our moral systems.283 Christoffersen also 

opines that it would be illogical to consider the proportionality principle to be applicable with 

regards to absolute rights, as the introduction of proportionality would mean that the right in 

                                                 
279 Klatt and Meister (n42), at 31. 
280 Ibid., at 32.  
281 Smet (n37), at 7. 
282 Aleinikoff (n149), at 997-998. 
283 Ibid. 
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question would cease to be absolute.284 Barak concurs, contending that proportionality cannot 

apply to rights of ‘infinite’ weight, thus directly opposing Alexy’s view.285 

 

Kleinlein on the other hand subscribes to Alexy’s perspective, considering international human 

rights norms as constituting principles, arguing that any limitations to them have to be 

proportionate.286 However, his determination of international human rights norms as principles 

is not very detailed and appears rather sweeping. He does not explain his views in relation to 

norms of international human rights law that are generally accepted to be without limitations 

or derogability. In fact, Kleinlein explicitly considers that jus cogens norms have the character 

of principles, and that their hierarchical precedence requires that other norms be interpreted so 

as to avoid any breach. However, this does not take into account the fact that principles are not 

capable of any hierarchical ordering, as their precedence is entirely context-dependent.287 If jus 

cogens norms have a hierarchical meaning, they must also be considered to have rule character. 

Thus, Kleinlein’s argument seems to lack logical coherence. Moreover, another argument in 

favour of considering some fundamental rights as rules is made by Scheinin, who points out 

that despite it being possible to show that balancing can be carried out rationally, there remains 

the issue that it may not always live up to this standard, and individual rights may be (too 

frequently) outbalanced by other (collective) interests, just as Habermas fears.288 This risk is 

particularly poignant in light of recent developments pertaining to case law on collisions 

between security concerns related to terrorism and individual rights.289 Accordingly, rules 

might play a bigger role in the protection of fundamental rights than Alexy ascribes to them, at 

least at the international level.290 This does not lead to the rejection of his theory as a whole, 

but necessitates that we differentiate between fundamental rights that allow for balancing 

(relative rights) and those that are absolute. The distinction between these two categories of 

rights thus addresses the concern that human rights are not protected enough in the context of 

balancing at least in part, in relation to rights which can be defined as being absolute.  

                                                 
284 Christoffersen (n9), at 83. 
285 Barak (n2), at 471. 
286 T Kleinlein Konstitutionalisierung im Völkerrecht: Konstruktion und Elemente einer Idealistischen 
Völkerrechtslehre (Springer Heidelberg 2012) 667-668. 
287 R Pound ‘Hierarchy of Sources and Forms in Different Systems of Law’ (1932-1933) 7 Tulane Law Review 
475, at 483; Petersen (n58), at 287-288. 
288 M Scheinin ‘Terrorism and the Pull of Balancing in the Name of Security’ in M Scheinin and others (eds) Law 
and Security – Facing the Dilemmas (EUI Working Paper Law 2009/11) 57. Recall Section 2.1.1 on Habermas’ 
critique of balancing.  
289 Ibid., at 57-58. 
290 Ibid., at 58. 
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3.2 The Concept of a Core of Rights 

 
While absolute rights, as rules, are protected from what some criticise to be the ‘too little’-

effect of balancing, relative rights, which are in principle understood as being subject to 

balancing due to their principles character, do not benefit from the same safeguard. 

Nevertheless, this apparent shortcoming is addressed through the theory that each right 

contains a core which, like absolute rights, is especially protected. In this sense, Scheinin 

explains that embedded in every human rights norm lies the essence of the right – its core – 

which has the character of a rule.291 When the circumstances fall within the scope of this rule, 

it means that the rule will provide the outcome, without any proportionality assessment being 

involved.292 And this is so also for rights that are otherwise limitable.293 In the case of relative 

rights, the area surrounding this core, the periphery, constitutes a principle, whereas the core is 

understood to be a rule. This understanding is illustrated by the following quote from a partly 

dissenting opinion by ECHR Judge Matscher, who explains in reference to Article 5(1) ECHR 

that it has “…a core, which cannot be the subject of argument but which is surrounded by a 

‘grey zone’…”.294 Absolute rights, on the other hand, could be considered to embody the notion 

of the core itself, taking aside any exceptions.295 However, how does this fit with Alexy’s 

understanding that all norms are either rules or principles, and that fundamental rights fall 

firmly within the category of the latter? 

 

In his theory, Alexy writes that each norm has to be either a principle or a rule, but in making 

it clear that it is not the text of a normative provision that constitutes the norm, but that a 

normative provision only expresses an underlying norm, Alexy’s theory allows for the 

possibility that a provision can contain more than one norm. This in turn makes it possible to 

consider that a provision may contain norms of both rule and principles character 

simultaneously.296 This does not mean that we are claiming that a norm can be both a rule and 

                                                 
291 M Scheinin ‘Core Rights and Obligations’ in Shelton (n84), at 535. Note that it is not unimaginable that a right 
may have more than one absolutely protected core. As was noted before, a legal provision may contain numerous 
norms, which may be either rules or principles. See Scheinin (n288), at 55 and Scheinin (n291), at 535. 
292 Ibid., at 535. 
293 Scheinin (n288), at 63.  
294 Guzzardi v Italy (App no 7367/76) ECHR 6 November 1980 Series A No. 39 (Guzzardi), Partly Dissenting 
Opinion of Judge Matscher, para 3. Christoffersen (n9), at 136. Note, here, that the grey zone that Judge Matscher 
refers to does not necessarily concern Article 5(1) itself. In the author’s opinion, the rule contained in Article 5(1) 
may well be understood to be surrounded by a principle, which is however expressed in Article 2 of Protocol 4 
(freedom of movement) instead. See below, Chapter 5, Section 2.2.4. 
295 Christoffersen (n9), at 146. 
296 See also Ávila (n1), at 3 and 5; Alexy (n1), at 84.  
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a principle at the same time, but merely that a normative provision may express various norms, 

of which some may be rules and some principles. Despite leaving room for such a consideration 

in his theory, Alexy then departs from this general theory in favour of demonstrating that we 

can look at constitutional rights from the perspective of principles. This may be true, but it is 

not where the central contribution of his theory may lie, at least for our purposes. Instead, it is 

more useful, especially in our current context, to continue on the path of his general theory and 

his distinction between rules and principles, in order to explain how rules and principles can 

co-exist within a provision, and how this provides an answer to the concerns raised regarding 

the protection of rights. Of course, the distinction between rules and principles applies to all 

international legal norms, regardless the field they belong to. However, it is conjectured here 

that human rights provisions provide a special case, in that they are often particularly likely to 

contain rules and principles within a single provision. Whilst there may well be interesting 

cases to be found beyond the ambits of human rights law, such examples have not been 

explored by the present author at this stage. In light of the fact that this section addresses 

criticism aimed at the principles theory in respect to the protection of human rights, the special 

case of rights provisions will serve as an example for exploring the occurrence of individual 

provisions containing norms of rule and principle character further, and so act as a starting 

point for future enquiries into this matter. Hence, underlying the present section will be the 

notion that, in theory, legal provisions (and thus also rights provisions) can express both rules 

and principles, and specifically, that we may distinguish between the core of a right (rule) and 

its periphery (principle). What has to be determined, however, is whether such a notion can be 

upheld in practice, and how we are to conceptualise it.  

 

3.2.1 The Core of Rights in Practice 

 
The notion of a core of rights can be found in the constitutions of several states, as well as in 

the jurisprudence of judicial bodies – national, regional and international – which adjudicate 

on human rights. For example, in the German legal system, the concept of an untouchable core 

of fundamental rights is explicitly (and famously) referred to under Article 19(2) of the German 

Basic Law (Grundgesetz - GG)297, which reads: “In no case may the essence of a basic right be 

affected.”298 Moreover, this notion is also frequently referred to in the case law of the 

                                                 
297 Grundgesetz (n260). 
298 Ibid., Article 19(2): “In no case may the essence of a basic right be affected.” 
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Bundesverfassungsgericht.299 Similar provisions to that found in the Grundgesetz have also 

been adopted in a number of other constitutions.300 For example, the Portuguese301, Spanish302 

and Namibian303 constitutions all refer to the ‘essence’ or the ‘essential content’ of rights being 

protected. Likewise, this kind of wording can be noted with regards to the Constitutions of 

Switzerland304, Turkey305, Hungary306 and Poland.307 The Estonian and Romanian 

Constitutions notably do not refer to the essence of rights explicitly, but may be understood to 

include provisions which convey a similar meaning.308 A study of how the respective 

constitutional courts of these countries apply the relevant provision, while undoubtedly 

interesting, is however beyond the scope of this research. 

 

                                                 
299 See, for example, BVerfGE 31, 58 (Spanier-Beschluß) Beschluss des Ersten Senats vom 4 Mai 1971 (Spanier-
Beschluß); BVerfGE 34, 238 (Tonband) Beschluss des Zweiten Senats vom 31 Januar 1973 (Tonband case); 
BVerfGE 6, 32 (Elfes) Urteil des Ersten Senats vom 16 Januar 1957 (Elfes); BVerfGE 32, 373 (Ärztliche 
Schweigepflicht) Beschluß des Zweiten Senats vom 8 März 1972 (Ärztliche Schweigepflicht); BVerfGE 16, 194 
(Liquorentnahme) Beschluss des Ersten Senats vom 10 Juni 1963 (Liquorentnahme); BVerfGE 73, 339 (Solange 
II) Beschluß des Zweiten Senats vom 22 Oktober 1986 (Solange II); BVerfGE 109, 133 (Langfristige 
Sicherheitsverwahrung) Urteil des Zweiten Senats vom 5 Februar 2004 (Langfristige Sicherheitsverwahrung); 
BVerfGE 22, 180 (Jugendhilfe) Urteil des Zweiten Senats vom 18 Juli 1967 (Jugendhilfe); BVerfGE 117, 71 
(Gefährliche Täter) Beschluss des Zweiten Senats vom 8 November 2006 (Gefährliche Täter); BVerfGE 115, 
118 (Luftsicherheitsgesetz) Urteil des Ersten Senats vom 15 Februar 2006 (Luftsicherheitsgesetz). 
300 See for example Barak (n2), at 496. 
301 Constitution of the Portuguese Republic of 25 April 1976 (revised 2005), Article 18(3): “Laws that restrict 
rights, freedoms and guarantees…shall not…reduce the extent or scope of the essential content of the provisions 
of this Constitution.” [emphasis added] 
302 Spanish Constitution 1978, Boletín Oficial del Estado 29 December 1978, No 311 pp 29313-29424, Article 
53(1): “The rights and freedoms recognised in Chapter 2 of the present Part are binding on all public authorities. 
Only by an act which in any case must respect their essential content, could the exercise of such rights and 
freedoms be regulated…”. [emphasis added] 
303 Constitution of the Republic of Namibia of 21 March 1990 (amended 1998), Article 22: “Whenever …the 
limitation of any fundamental rights or freedoms contemplated by this Chapter is authorised, any law providing 
for such limitation shall: (a)…not negate the essential content thereof […]”. [emphasis added] 
304 Federal Constitution of the Swiss Confederation of 18 April 1999, Article 36(4): “The essence of fundamental 
rights is sacrosanct.” [emphasis added] 
305 Constitution of the Republic of Turkey of 7 November 1982, Article 13: “Fundamental rights and freedoms 
may be restricted only by law and in conformity with the reasons mentioned in the relevant articles of the 
Constitution without infringing upon their essence.” [emphasis added] 
306 Constitution of the Republic of Hungary of 25 April 2011, Article I(3): “A fundamental right may only be 
restricted…to the extent that is absolutely necessary, proportionate to the objective pursued, and with respect for 
the essential content of the relevant fundamental right.” [emphasis added] 
307 Constitution of the Republic of Poland of 2 April 1997, Article 31(3): “Any limitation upon the exercise of 
constitutional freedoms and rights…shall not violate the essence of freedoms and rights.” [emphasis added] 
308 Constitution of Romania of 8 December 1991, Article 53(2): “Such restriction shall only be ordered if 
necessary in a democratic society. The measure shall be…applied without…infringing on the existence of such 
right or freedom.” [emphasis added]; Constitution of the Republic of Estonia of 29 June 1992, §11: “Rights and 
freedoms may only be circumscribed in accordance with the Constitution. Such circumscription…may not distort 
the nature of the rights and freedoms circumscribed.” [emphasis added] See also K Stern ‘Austrahlungswirkung 
des Grundgesetzes auf Ausländische Verfassungen’ in Bundesministerium des Innern unter Mitarbeit von Prof 
Dr Depenheuer und Prof Dr Oberreuter Bewährung und Herausforderung: Die Verfassung vor der Zukunft (Leske 
und Budrich Opladen 1999) 255. 
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As regards the jurisprudence of regional and international judicial bodies adjudicating on 

human rights, a number of them seem to accept the idea that there is a core or ‘very essence’ 

within each right that cannot be touched, even in respect to otherwise derogable rights.309 

Evidence of a concept akin to a core of fundamental rights, although not explicitly mentioned 

within the ECHR, may be implied from the text of the Convention, as well as the case law of 

the ECtHR.310 For example, the wording of Article 17 ECHR could be read to point to the 

existence of a threshold of rights which may not be permissibly crossed, because it would 

otherwise annihilate the right. The Article provides that “[n]othing in this Convention may be 

interpreted as implying for any State, group or person any right to engage in any activity or 

perform any act aimed at the destruction of any of the rights and freedoms set forth 

herein…”.311 Moreover, an early case in which the Court used this term is Winterwerp v The 

Netherlands312, where the Court stated that a restriction or modification of a certain right may 

be justified, but it is not possible to “…justify impairing the very essence of the right.”313 

Similarly, in Prince Hans-Adam II of Liechtenstein314, the Court stated that “[i]t must be 

satisfied that the limitations applied do not restrict or reduce the access left to the individual 

in such a way or to such an extent that the very essence of the right is impaired.”315 [emphasis 

added] The Court has also frequently applied the concept of an essence of a right to Article 6 

ECHR, in respect to the right of access to court which is deemed to be embedded in this 

                                                 
309 Arai-Takahashi (n84), at 467-468.  
310 R Zimmermann ‘Die Schrankenregelungen der Europäischen Menschenrechtskonvention, des Grundgesetzes 
und der Grundrechtecharta der Europäischen Union im Vergleich’ in F Böllmann and others (eds) Die 
Menschenrechte als Grundlage für eine gesamteuropäische Rechtsentwicklung und ihr Einfluss auf das 
Strafrecht, das öffentliche Recht und das Zivilrecht (Berliner Wissenschafts-Verlag Berlin 2006) 76. 
311 ECHR (n61), Article 17. 
312 Winterwerp v Netherlands (App no 6301/73) ECHR 24 October 1979 Series A No. 33 (Winterwerp). 
313 Ibid., para 60. Also see Golder v UK (n257), paras 36 and 38, where the Court refers to the ‘substance’ of the 
same right (access to court) being protected. Christoffersen (n9), at 136. 
314 Prince Hans-Adam II of Liechtenstein v Germany (App no 42527/98) ECHR 12 July 2001, ECHR 2001-VIII 
(Prince Hans-Adam II of Liechtenstein). 
315 Ibid., para 44. 
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provision.316 Furthemore, the Court has inter alia used this concept in relation to the right to 

vote under Article 3 of Protocol 1317, as well as Article 5318 and Article 12319 ECHR.  

 

In the context of the IACtHR, the terms ‘essence’ or ‘core’ do not seem to be as frequently 

used as in that of its European counterpart, but there are some indicators that the Inter-

American system also considers that there is a part of rights that cannot be touched, because 

the right in question would otherwise be rendered null. For example, the Inter-American 

Commission of Human Rights (IACommHR) has acknowledged that the essence of the right 

to family life cannot be touched, quoting the ECtHR’s judgment in Rees v UK.320 It restated 

this observation in its Submission to the IACtHR of the case of Murillo v Costa Rica321, as well 

as referring to an ‘essence of the right to receive a pension’ in another case.322 The Court itself, 

in Herrero Ulloa v Costa Rica, was quite explicit, holding that “[w]hile States have a margin 

of discretion in regulating the exercise of [the right to review by a higher court], they may not 

establish restrictions or requirements inimical to the very essence of the right to appeal a 

judgment.”323 [emphasis added] Another example of the Court referring to the essence of a 

right using identical wording is Barreto Leiva324. Moreover, despite not yet having a body of 

case law as expansive as that of its European and Inter-American counterparts, the African 

                                                 
316 Christoffersen (n9), at 149. See for example Lithgow and Others v UK (App nos 006/80; 9262/81; 9263/81; 
9265/81; 9266/81; 9313/81; 9405/81) ECHR 8 July 1986 Series A No 102, paras 194(b) and 196-197 (Lithgow); 
Philis v Greece (App nos 12750/87; 13780/88; 14003/88) ECHR 27 August 1991 Series A No 209 (Philis), paras 
59-65; Stubbings and Others v UK (App nos 22083/93; 22095/93) ECHR 22 October 1996, ECHR 1996-IV 
(Stubbings), paras 50-52; Omar v France (App no 24767/94) ECHR 29 July 1998, ECHR Reports 1998-V (Omar), 
paras 34 and 40. Al-Dulimi and Montana Management Inc. v Switzerland (App no 5809/08) ECHR 21 June 2016 
(Al-Dulimi), paras 129 and 151. 
317 See for example Mathieu-Mohin and Clerfayt v Belgium (App no 9267/81) ECHR 2 March 1987 Series A No 
113, para 52; Aziz v Cyprus (App no 69949/01) ECHR 22 June 2004, ECHR 2004-V, paras 25-30; Matthews v 
UK (App no 24833/94) ECHR 18 February 1999, ECHR 1999-I (Matthews), paras 63-65. Christoffersen (n9), at 
151.  
318 Brogan and Others v UK (App nos 11209/84; 11234/84; 11266/84; 11386/85) ECHR 29 November 1988 
Series A No 145-B (Brogan), paras 59-63.  
319 Rees v UK (App no 9532/81) ECHR 17 October 1986 Series A No 106 (Rees v UK), para 50; Christine Goodwin 
v UK (App no 28957/95) ECHR 11 July 2002, ECHR 2002-VI, paras 97-101; F v Switzerland (App no 11329/85) 
ECHR 18 December 1987 Series A No 128 (F v Switzerland), para 32. 
320 María Eugenia Morales de Sierra v Guatemala (Report No 4/01) Inter-American Commission on Human 
Rights Case 11.625 (19 January 2001), para 40. See also Rees v UK (n319), para 50. 
321 Artavia Murillo et al (‘In Vitro Fertilization’) v Costa Rica (Submission to the IACtHR) Inter-American 
Commission on Human Rights Case No 12.361 (29 July 2011) (Murillo v Costa Rica – IACommHR), para 80. 
322 National Association of Ex-Employees of the Peruvian Social Security Institute et al v Peru (Admissibility and 
Merits) Inter-American Commission on Human Rights Case No 12.670 (27 March 2009), para 124. Note that 
Commissioner Paolo Carozza explicitly expressed his rejection of the concept of an essence of rights in his 
Concurring Opinion, para 9. 
323 Herrera-Ulloa (n113), para 161. 
324 Barreto Leiva v Venezuela (Judgment, Merits, Reparations and Costs) Inter-American Court of Human Rights 
Series C No 206 (27 November 2009) (Barreto Leiva), para 90. 
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Commission on Human and Peoples’ Rights has also referred to the essence of rights in at least 

one of its communications.325 

 

Within the EU system’s rights adjudication, the notion of a core or essence of rights was, in 

the past, hinted at through the use of the CJEU’s reference to a ‘substance’ of rights that cannot 

be touched. For example, in Nold Kohlen- und Baustoffgrosshandlung v EC Commission326, 

the CJEU held that whilst fundamental rights, which are integral to and protected by the EU 

legal order, can be justifiably limited under certain circumstances, the substance itself of a right 

shall be left intact.327 This and other early cases referring to the substance of rights may be seen 

as a precursor to the introduction of the doctrine of the essence of rights into the EU system.328 

Since the adoption of the Charter of Fundamental Rights of the European Union329 (CFREU), 

a concept of an inviolable core of fundamental rights has been enshrined in its Article 52(1), 

which reads: “Any limitation on the exercise of the rights and freedoms recognised by this 

Charter must be provided for by law and respect the essence of those rights and freedoms.”330 

[emphasis added]. This seems to be reminiscent of the core protection also found in Article 

19(2) GG.331 Since the introduction of the CFREU, the CJEU has, however, applied the notion 

of the essence of fundamental rights without seeming to give much information on the meaning 

or scope of this notion. In Digital Rights Ireland332, the CJEU explicitly mentioned Article 

52(1) and the essence of rights, albeit not finding that the essence had been breached in this 

particular case.333 In Schrems334, decided a year later, the Court built on its previous case and 

                                                 
325 See Centre for Minority Rights Development (Kenya) and Minority Rights Group (on behalf of Endorois 
Welfare Council) v Kenya (Provisional Measures and Merits) African Commission on Human and Peoples’ 
Rights Case No 276.03 (25 November 2009), para 251. 
326 Case 4/73 Nold Kohlen- und Baustoffgrosshandlung v EC Commission [1974] ECR 491 (Nold v Commission).  
327 Ibid., paras 13-14.  
328 The influence of the CJEU’s use of the term ‘substance’ is mentioned in the Explanations Relating to the 
Charter of Fundamental Rights, 14 December 2007, 2007/C 303/03 (Explanations to the CFREU), Explanation 
on Article 52 – Scope and interpretation of rights and principles: “The wording is based on the case-law of the 
Court of Justice: ‘... it is well established in the case-law of the Court that restrictions may be imposed on the 
exercise of fundamental rights, …provided that those restrictions…do not constitute…unreasonable interference 
undermining the very substance of those rights.’” 
329 Charter of Fundamental Rights of the European Union, 26 October 2012, 2012/C 326/02 (CFREU). 
330 Ibid., Article 52(1).  
331 R Pati ‘Rights and Their Limits: The Constitution for Europe in International and Comparative Legal 
Perspective’ (2005) 23 Berkeley Journal of International Law 223, at 269-270. 
332 Joined Cases C-293/12 and C-594/12 Digital Rights Ireland Ltd v Minister for Communications, Marina and 
Natural Resources, Minister for Justice, Equality and Law Reform, Commission of the Garda Síochána, Ireland 
[2014] ECLI:EU:C:2014:238 (Digital Rights Ireland). 
333 Ibid., paras 38-40.  
334 Case C-362/14 Maximilian Schrems v Data Protection Commissioner [2015] ECLI:EU:C:2015:650 (Schrems). 
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found that the essence of both the right to respect for private life and the right to effective 

judicial protection had been breached, referring to Digital Rights Ireland in its ruling.335 

 

Internationally, the HRC provides a good example of how the concept of a core of human rights 

might be understood in the context of international human rights. Article 5(1) ICCPR, with 

almost identical wording to Article 17 ECHR, may, like its European counterpart, be 

understood as protecting the core of rights in the sense that it rules out any destruction of the 

rights contained in the ICCPR, as well as any limitation beyond that which is permitted by the 

Convention.336 Moreover, several HRC General Comments and communications also 

showcase the treaty body’s understanding and application of core protection.337 Early on, in its 

General Comment 10 on the right to freedom of expression (Article 19), the HRC stated that 

whilst limitations to the right are permitted, “…these may not put in jeopardy the right itself.”338 

Since then, the treaty body has determined that rights should not be restricted to the point of 

them being ‘vitiated’, or their ‘essence’ being impaired, in the context of Article 18 (freedom 

of religion),339 Article 12 (freedom of movement),340 the general legal obligations imposed on 

state parties,341 and Article 14 (right to a fair trial).342 Moreover, in Yoon and Choi343, the HRC, 

mentioning its General Comment 22, repeated that the essence of the right in question must not 

be impaired.344 

 

Thus, it is possible to show that the notion of a core of human rights, which is specially 

protected from infringement by the state, can be discerned in some form in a number of national 

constitutions, as well as in the practice of several human rights adjudicatory bodies, both 

regionally and internationally. However, what is not yet clear is whether the concept is 

conceived of and applied in the same manner across the board.  

 

                                                 
335 Ibid., paras 94-95. 
336 ICCPR (n114), Article 5(1). J von Bernstorff ‘Kerngehaltsschutz durch den UN-Menschenrechtsausschuss und 
den EGMR: Vom Wert Kategorialer Argumentationsformen’ (2011) 50 Der Staat 165, at 170. 
337 Von Bernstorff (n336), at 170. 
338 HRC ‘General Comment No. 10: Article 19 (Freedom of opinion)’ (29 June 1983) UN Doc HRI/GEN/1/Rev.6 
(HRC General Comment 10), para 4. 
339 HRC General Comment 22 (n115), para 8. 
340 HRC General Comment 27 (n115), para 13. 
341 HRC General Comment 31 (n115), para 6. 
342 HRC ‘General Comment No. 32: Article 14: Right to Equality Before Courts and Tribunals and to a Fair Trial’ 
(23 August 2007) UN Doc CCPR/C/GC/32 (HRC General Comment 32), para 18. 
343 HRC, Comm. Nos. 1321/2004 and 1322/2004, Yoon and Choi v Republic of Korea, decision of 3 November 
2006CCPR/C/88/D/1321-1322/2004 (Yoon and Choi). 
344 Ibid., para 8.3. 
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3.2.2 The Dichotomy Between Relative and Absolute Core Theory 

 
A distinction is made, inter alia in German constitutional academia, between absolute and 

relative theories of the core of rights (absolute und relative Wesensgehaltstheorien).345 The 

difference between the two is that according to the absolute theory, the core is inviolable 

irrespective of the particular circumstances of a case, whereas the relative theory understands 

the core as a side consideration next to the more pressing assessment of proportionality.346 The 

idea that each right contains a core which is absolute and can never be justifiably restricted 

constitutes an ‘absolutist conception’ of the core of human rights, according to which there is 

no room for balancing when the core of a right is involved, as this core is understood to be 

absolute.347 Thus, this approach speaks for an understanding that the core of a right should be 

considered to be of rule character, while the relative theory understands all constitutional rights 

to be principles, and thus relative and subject to weighing (Güterabwägung).348 This dichotomy 

is interesting for us here because whether we understand a (part of a) human rights norm to be 

a rule or a principle, and whether balancing is applied or excluded from judicial decision-

making, depends on whether we follow an absolute or a relative approach to the core theory.349  

 

When looking at the case law of the BVerfGE on this subject, there are some cases which seem 

to evidence the Court’s absolute conception of a core of rights.350 For example, in its decision 

in Liquorentnahme351, the BVerfGE stated that there was an ‘absolute border’ which 

infringements cannot cross, because they would otherwise touch the core of the right.352 

Moreover, in the Tonband case353, the Court referred to Article 19(2) GG and explicitly stated 

that the core of the right in question must not be breached in any way and, crucially, that even 

overwhelming general public interests cannot justify a violation, with the proportionality 

assessment being inapplicable.354 It is notable that the original text of the judgment refers to 

                                                 
345 Zimmermann (n310), at 76-77. 
346 Ibid. 
347 Smet (n37), at 159; Alexy (n1), at 193. 
348 Zimmermann (n310), at 77. 
349 Christoffersen has similar reasons for looking into this distinction in the context of his examination of ECHR 
case law. See Christoffersen (n9), at 138. 
350 See for example Spanier-Beschluß (n299), at 69; Tonband case (n299), at 245; Elfes (n299), at 41; Ärztliche 
Schweigepflicht (n299), at 379. 
351 Liquorentnahme (n299). 
352 Ibid., at 201: “Darüber hinaus besteht auch für Eingriffe in die körperliche Unversehrtheit, die der Wortlaut 
des Gesetzes deckt, eine absolute Grenze, deren Überschreitung den Wesensgehalt dieses Grundrechts antasten 
würde.” [emphasis added] 
353 Tonband case (n299).  
354 Ibid., at 245: “Überdies darf nach Art. 19 Abs. 2 GG auch das Grundrecht aus Art. 2 Abs. 1 GG nicht in seinem 
Wesensgehalt angetastet werden […]. Selbst überwiegende Interessen der Allgemeinheit können einen Eingriff 
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public interests that are überwiegend, which translates as ‘overriding’ or ‘overwhelming’, with 

a connotation of weight being included in this term. This, together with the fact that the tribunal 

excluded the possibility of balancing with regards to the core of the relevant right, would point 

towards an understanding that even in the case of extreme circumstances, and weighty public 

interests, the core is absolute. The Court also placed a caveat on the core part of the right in 

question, by recognising that there are parts of the right which are not absolute and thus subject 

to being balanced (and potentially outbalanced) by other overriding interests.355 Thus, 

balancing and the proportionality assessment apply unless the core is engaged. This is in line 

with an understanding of rights as containing both an absolute core and a relative periphery. 

However, if we consider the BVerfGE’s reasoning in Jugendhilfe356, it appears that the Court 

understands the inviolable core of a right to emerge, or to be engaged, when it is established 

that none of the weighty reasons which would justify a restriction of the right in question 

apply.357 This seems to support a relative understanding which sees the core to be a result of a 

proportionality assessment, rather than the result of an application of rules, just as Alexy would 

argue. And there are other cases in which the Court seems to bind the identification of the core 

of a right, and its violability, to the balancing outcome of the interests involved.358 The Court’s 

case law thus seems to present an inconsistency in its approach to the core theory. In cases such 

as Tonband, the approach is absolute, and indeed some authors believe that the BVerfGE’s 

overall conception of the core is absolute.359 On the other hand, cases such as Jugendhilfe point 

to the relative core theory, which is also the conclusion that Alexy comes to.360  

 

Inconsistencies in the approach to the core theory are also found in the ECtHR’s case law. 

Despite its relatively frequent use of the concept of an essence of rights, the ECtHR’s approach 

                                                 
in den absolut geschützten Kernbereich privater Lebensgestaltung nicht rechtfertigen; eine Abwägung nach 
Maßgabe des Verhältnismäßigkeitsgrundsatzes findet nicht statt.”  
355 Ibid., at 246: “Jedoch steht nicht der gesamte Bereich des privaten Lebens unter dem absoluten Schutz des 
Grundrechts […]. Als gemeinschaftsbezogener und gemeinschaftsgebundener Bürger muß vielmehr jedermann 
staatliche Maßnahmen hinnehmen, die im überwiegenden Interesse der Allgemeinheit unter strikter Wahrung des 
Verhältnismäßigkeitsgebots getroffen werden, soweit sie nicht den unantastbaren Bereich privater 
Lebensgestaltung beeinträchtigen.” [emphasis added] 
356 Jugendhilfe (n299). 
357 Ibid., at 219-220: “Die Freiheit der Person ist ein so hohes Rechtsgut, daß sie nur aus besonders gewichtigen 
Gründen eingeschränkt werden darf. […] Da der Zweck der Besserung eines Erwachsenen als gewichtiger Grund 
für die Entziehung der persönlichen Freiheit nicht ausreichen kann, tastet § 73 Abs. 2 und 3 BSHG das Grundrecht 
der persönlichen Freiheit in seinem Wesensgehalt an.” 
358 Gefährliche Täter (n299), at 96; Langfristige Sicherheitsverwahrung (n299), at 157; Luftsicherheitsgesetz 
(n299), at 165. 
359 E Örücü ‘The Core of Rights and Freedoms: The Limit of Limits’ in T Campbell and others (eds) Human 
Rights: From Rhetoric to Reality (Basil Blackwell Oxford 1986) 55. 
360 Alexy (n1), at 192-195. 
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does not seem to be very clearly worked out yet. It seems that the Court sometimes prefers the 

relative theory in its approach,361 whilst at other times favouring an absolute understanding of 

the essence of rights.362 In other cases it is even less clear which approach the ECtHR supports 

overall.363 Moreover, it seems that at times, the Court refers to the essence of a right to 

underline that an interference with a right is so serious that the right in question is almost 

annihilated,364 thus blurring the lines between proportionality and the essence of rights.365 On 

the other hand, in Tolstoy Miloslavsky366, the Court seems to distinguish between essence and 

proportionality explicitly by stating that it  

 

                                                 
361 Examples of cases where the Court seems to follow the relative theory are Omar (n316), para 40, where the 
ECtHR convolutes the notions of essence and proportionality, stating that the interference at hand “…impairs the 
very essence of the right of appeal, by imposing a disproportionate burden on the appellant, thus upsetting the fair 
balance that must be struck…”; Röman v Finland (App no 13072/05) ECHR 29 January 2013 (Röman v Finland), 
para 60, where the Court in fact carried out a proportionality assessment, but then suddenly comes to the 
conclusion that the essence of the right in question had been breached, and that thus, a fair balance had not been 
struck; Prince Hans-Adam II of Liechtenstein (n314), especially para 69 and Concurring Opinion of Judge Costa, 
in which the Court found the restriction to the right in question to be proportionate to the legitimate aim pursued, 
finding that this meant that the essence had not been impaired; Leyla Şahin v Turkey (App no 44774/98) ECHR 
10 November 2005, ECHR 2005-XI (Leyla Şahin), paras 154 and 159-161, where the Court seems to actually 
state that it determines whether the essence of a right has been breached by establishing whether the limitation 
was proportionate and the aim legitimate, thus equating the proportionality assessment and the concept of the 
essence of a right. See also Smet (n37), at 159; Christoffersen (n9), at 163; G van der Schyff ‘Cutting to the Core 
of Conflicting Rights: The Question of Inalienable Cores in Comparative Perspective’ in E Brems (ed) Conflicts 
Between Fundamental Rights (Intersentia Antwerp 2008) 140-141. 
362 For examples of the Court using an absolute approach, see Lithgow (n316), paras 194(b)-197, where the Court 
seemingly separated its examination of the essence of the right and proportionality, dealing first with the former 
before beginning with the latter; Philis (n316), paras 59-65, where the Court only looked at the essence of the 
relevant right and found that it had been breached; Stubbings (n316), paras 50 and 53-56, where the Court first 
dealt with essence and engaged in a proportionality assessment only after it had satisfied itself that the essence 
had not been violated; and Matthews (n317), paras 63 and 65, in which the Court mentions both the essence of 
the right and proportionality successively, but then only explores whether the essence had been breached, finding 
that this was indeed the case. 
363 For example, in Al-Dulimi (n316), paras 129,134ff and 151, the Court first refers to the essence of the right 
and proportionality in two separate sentences, but then starts off its examination on whether there was a violation 
of Article 6 ECHR by launching into the proportionality assessment, without having previously decided whether 
the essence of the right had been violated. What is more, it then goes on to leave the proportionality assessment 
itself aside and comes to the conclusion that the essence of the right in question was indeed breached. This 
conclusion makes sense when we take into account that the applicants’ rights were in fact completely denied, 
meaning it was, in practice, not necessary to determine a specific degree of interference. However, it is not quite 
so clear why the Court felt it necessary to initiate a proportionality assessment at all, rather than starting with the 
determination that the essence of the right had been violated and that there had thus been a breach. Another case 
in which the Court’s approach seems somewhat confused is F v Switzerland (n319). See paras 32 and 40 of F v 
Switzerland, where the Court set out on the basis that the right to marry under Article 12 ECHR should not be 
impaired to the extent that its essence was affected, only to conclude in the end that “…the disputed measure, 
which affected the very essence of the right to marry, was disproportionate to the legitimate aim pursued.” As in 
Al-Dulimi, the Court seems to have applied only the notion of the essence of fundamental rights, whilst however 
still bringing the concept of proportionality into its wording. 
364 A van Bogdandy and others ‘Reverse Solange – Protecting the Essence of Fundamental Rights Against EU 
Member States’ (2012) 49 Common Market Law Review 489, at 511. See for example Brogan (n318). 
365 Rivers (n102), at 185-186; Von Bernstorff (n336), at 181. 
366 Tolstoy Miloslavsky v UK (App no 18139/91) ECHR 13 July 1995 Series A No 316-B (Tolstoy Miloslavsky). 
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“…must be satisfied, firstly, that the limitations applied do not restrict or reduce 

the access left to the individual in such a way or to such an extent that the very 

essence of the right is impaired.  Secondly, a restriction must pursue a legitimate 

aim and there must be a reasonable relationship of proportionality between the 

means employed and the aim sought to be achieved...”367. [emphasis added] 

 

Hence, the ECtHR’s understanding of the notion of a core of rights appears to be rather clouded 

by its inconsistent use of the concept.  

 

In the context of the EU, which boasts a written reference to the notion of a core of rights, it 

could be expected that things might be a little less confused. In fact, the layout of Article 52(1) 

seems to distinguish between the two concepts of essence and proportionality, referring to them 

in separate sentences. While the first sentence mentions the notion of an inviolable essence of 

fundamental rights, the second sentence of this provision explicitly refers to the proportionality 

principle.368 As for the case law, in Digital Rights Ireland, the CJEU began its reasoning by 

referring to Article 52(1), and kept its examination of the essence and proportionality separate. 

Nevertheless, in deciding whether the essence of the right in question had been breached, the 

Court stated that although the interference in question was serious, it was not serious enough 

to have breached the essence of the right at hand.369 This mentioning of the degree of 

interference could be understood to reveal a relative understanding of the essence – one which 

does not distinguish between proportionality and a core of rights. Perhaps, rather than blending 

the notion of the core with the proportionality assessment, it would have been more appropriate 

for the Court to determine that the right had not been disturbed in its essence, and then to move 

the discussion to the proportionality test in the context of examining the degree of seriousness 

of the breach in question. In Schrems, it was notable that the Court did not refer to 

proportionality at all, rather keeping the concept of the essence separate from the 

                                                 
367 Ibid., para 59. Also note that in Waite and Kennedy, the Court also seems to have distinguished between the 
two, when it came to the conclusion that “…it cannot be said that the limitation on their access to the German 
courts…impaired the essence of their ‘right to a court’ or was disproportionate for the purposes of Article 6 § 1 
of the Convention.” [emphasis added] See Waite and Kennedy v Germany (App no 26083/94) ECHR 18 February 
1999, ECHR 1999-I. See also E Klein ‘Wesensgehalt von Menschenrechten: Eine Studie zur Judikatur des 
Europäischen Gerichtshofs für Menschenrechte’ in K Dicke and others (eds) Weltinnenrecht: Liber Amicorum 
Jost Delbrück (Duncker & Humboldt Berlin 2005) 397. 
368 CFREU (n329), Article 52(1): “Any limitation on the exercise of the rights and freedoms recognised by this 
Charter must be provided for by law and respect the essence of those rights and freedoms. Subject to the principle 
of proportionality, limitations may be made only if they are necessary and genuinely meet objectives of general 
interest recognised by the Union or the need to protect the rights and freedoms of others.”  
369 Digital Rights Ireland (n332), para 38. 
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proportionality test in this instance. In Tele2 Sverige370, the Court once more mentioned Article 

52(1), referring both to the notion of an essence as well as to the proportionality principle, but 

then concentrating only the latter.371 Thus, it seems to generally keep the two notions separate, 

despite using confusing language in Digital Rights v Ireland, seemingly reflecting the layout 

of Article 52(1). Thus, both Article 52(1) and the case law of the CJEU can tentatively be 

placed in the group of supporters of an absolute understanding of the core of rights.372  

 

A clearer picture might be gained from the HRC, which generally seems to not bring balancing 

into the picture at all when the essence of a right is at stake, referring instead to the individual 

core of each right.373 It appears to use the notion of an essence to show an absolute limit to 

balancing, as can be seen by the words used by Christian Tomuschat in his Individual Opinion 

in Lopez Burgos374, in which he refers to Article 5 ICCPR, stating that “…Governments may 

never use the limitation clauses supplementing the protected rights and freedoms to such an 

extent that the very substance of those rights and freedoms would be annihilated…”375. 

[emphasis added] Nowak seems to concur with Tomuschat’s understanding of the essence (or 

substance) of rights and his understanding of Article 5.376 

 

With practice being relatively inconclusive in terms of whether a relative or an absolute core 

theory is or should be adopted, the next subsection will examine how the two conceptions of 

the core theory are perceived in the literature. 

 

3.2.3 Relative and Absolute Core Theory in the Literature – An Evaluation 

 
There is a difference of opinion among scholars as to whether the absolute or the relative 

understanding of the core theory should be preferred and, as to how we should conceptualise 

the relationship between the idea of a core or essence of rights, and the principle of 

                                                 
370 Joined Cases C-203/15 and C-698/15 Tele2 Sverige AB v Post- och Telestyrelsen and Secretary of State for 
the Home Department v Tom Watson, Peter Brice and Geoffrey Lewis [2016] ECLI:EU:C:2016:970 (Tele2 
Sverige).  
371 Ibid., paras 94ff. 
372 Cf. van der Schyff (n361), at 146-147. Van der Schyff thinks that the inclusion of this Article in the European 
Charter was a mistake, and that it should be scrapped in favour of proportionality. 
373 Von Bernstorff (n336), at 176-177. 
374 HRC, Comm. No 52/1979, Delia Saldias de Lopez v Uruguay, decision of 29 July 1981 CCPR/C/13/D/52/1979 
(Lopez Burgos). 
375 Ibid., Individual Opinion by Christian Tomuschat. See also M Nowak UN Covenant on Civil and Political 
Rights – CCPR Commentary (2nd edn NP Engel Verlag Kehl 2005) 114-115. 
376 Nowak (n375), at 115. 
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proportionality; questions which are closely related. Some are of the opinion that the two 

concepts work in collaboration with each other, or at least have to be viewed in light of the 

other,377 whereas others claim that the concept of a core can only stand if it can be upheld as 

being distinct from proportionality altogether.378 Proponents of the former strand of 

commentators subscribe to a relative understanding of the core theory. For example, Alexy’s 

viewpoint that constitutional rights are principles, and thus subject to balancing, places him in 

the camp of those supporting a relative core theory. Indeed, Alexy believes that the essential 

core of rights constitutes the end result of the balancing act, meaning that so as long as an 

infringement complies with the proportionality principle, the core has not been touched.379 In 

this way, he seems to equate the proportionality principle and the concept of a core of a right, 

and comes to the conclusion that there can be no core of rights which cannot be outweighed, 

no matter the circumstances.380 Van der Schyff, like Alexy, also believes only in a relative 

theory of the core of a right, stating that the core is indeed the outcome of the balancing 

exercise.381 Other proponents of the relative theory also believe that despite the core of a right 

demanding particular protection and more stringent justification of any restrictions thereof, it 

can nevertheless theoretically be outweighed.382 For example, Kumm and Walen, writing about 

people’s inherent right not to be killed, tortured, or harmed in any other way for the sake of the 

greater good, argue that there is nevertheless “…a way to frame even such uncompromising 

rights within the proportionality framework.”383  

 

Similarly, Besson, while conceding that the core of a right is absolute ‘in principle’, argues 

that, de facto, even this part of rights may be outbalanced, provided that, in a particular 

situation, a certain severity of interference with the other right is present.384 Klatt and Meister 

also believe that it is possible to harmonise the concepts of proportionality and the core theory, 

claiming that “…it is possible to construe an absolute minimum to each right within the 

balancing model, and, hence, to reconcile the idea of essential core content with 

                                                 
377 For example, van der Schyff (n361), at 134-135.  
378 Rivers (n102), at 184. 
379 Alexy (n1), at 193. 
380 Ibid., at 193-196. 
381 Van der Schyff (n361), at 134-135. 
382 Smet (n37), at 159-160. 
383 M Kumm and AD Walen ‘Human Dignity and Proportionality: Deontic Pluralism in Balancing’ in Huscroft, 
Miller and Webber (n88), at 71. 
384 S Besson The Morality of Conflict: Reasonable Disagreement and the Law (Hart Publishing Portland 2005) 
445. 
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proportionality.”385 Referring to Alexy’s understanding that constitutional rights have a special 

weight which is increased in tandem with the intensity of the interference, and which means 

that the most serious interferences with rights are hardly ever proportionate, they argue that the 

core is indeed still dependent on balancing, rather than being absolutely protected, but that the 

certainty with which we can say that the core will not be outbalanced makes it seem as if 

balancing did not take place at all.386 Some argue that this kind of approach is to be preferred 

over categorical boundary-drawing by the judiciary, because the latter is considered to take 

away from the possibility of flexibility in regards to human rights standards, which 

proportionality however brings with it.387 Rivers has a seemingly even stronger opinion – he 

considers the idea of an essence of rights ‘practically useless’, referring to ECHR case law, 

which he perceives to show that there is no essence that would not be easily protected by a 

finding of disproportionality, in the rare cases that an occasion of complete obliteration of a 

right occurs.388  

 

A little less pessimistic is Smet who, considering the case law of the ECtHR, also deduces that 

the core of rights cannot be considered to be absolute in the categorical sense, but nevertheless 

considers that the distinction between the core of human rights and their peripheral area is still 

relevant in the context of norm conflict resolution.389 Similarly to Alexy’s approach, he 

advocates for incorporating both aspects of rights into the balancing process, in the sense of a 

fluid continuum as opposed to a strict distinction, with the aspects of a right which are located 

closest to the ‘core’ of said right requiring stronger reasons for the justification of an 

interference than those aspects which lay further at the periphery.390 In Smet’s view, this fluid 

understanding of the core/periphery zones of a right is advantageous, in that it does not require 

as precise an identification of each right’s zones as the absolutist conception would, and could 

be based on context.391 And he is not the only one to consider an absolute understanding of the 

core concept to be problematic on the basis of perceived difficulties in discerning the core from 

the rest of the right. The same concern has been raised by Christoffersen, who states that we 

have to be able to point to the part of a right which is untouchable under all circumstances in 

                                                 
385 Klatt and Meister (n42), at 68. 
386 Ibid. See also Alexy (n1), at 195ff.  
387 Von Bernstorff (n336), at 188. 
388 Rivers (n102), at 186-187. 
389 Smet (n37), at 159. 
390 Ibid., at 160. 
391 Ibid. A similar argument is made by Barak (n2), at 498. 
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order for the concept of a core of a right to hold.392 All those elements of a right which are 

subject to legitimate limitations fall outside the core – thus, in order for the core of a right to 

be recognised, we need to be able to determine that this part of the right is not subject to 

limitations, which means that we need “…a sufficiently particularized description of the 

substantive content of the core, essence or substance of the right.”393 Some even seem to reject 

the concept of a core altogether on the basis of the perceived impossibility of distinguishing 

between core and periphery. For example, van Bernstorff writes that even if there is a 

philosophical concept of a core, there is just no shared method for determining it.394  

 

On the other side of commentators, the principle of proportionality has been criticised for 

impeaching on the idea that there is an inviolable core, and opinions have been expressed that 

not everything can be subjected to balancing.395 This argument relates both to the previously 

discussed subject of absolute rights, and to an absolute conception of a core of rights.396 Those 

who subscribe to an absolute core theory understand the two concepts of proportionality and 

the core of rights to be separate, and it is argued that for each to be independently valuable they 

have to be distinguished in this way. For example, for Barak, proportionality is strictly 

excluded from the realm of the core of a right.397 Tsakyrakis makes some strong arguments 

about the ‘assault’ that he believes balancing makes on the protection of human rights, and 

considers the concept of a minimum core to expel balancing from judicial reasoning.398 

Habermas, as mentioned previously, argues against balancing altogether, and is pro rights 

being understood as prima facie applicable norms (rules).399 Von Bernstorff, despite his 

misgivings about an absolute understanding of the core, states that a more categorical style of 

judicial reasoning is in the interest of protecting the core of rights, drawing up a formula 

according to which the more categorical the judicial reasoning employed, the higher its 

potential for protecting the core.400 The understanding that there is an inviolable (categorically 

applied) core can, moreover, lead to stronger orientation for national constitutional organs, by 

                                                 
392 Christoffersen (n9), at 139.  
393 Ibid. 
394 Von Bernstorff (n336), at 168. 
395 Klatt and Meister (n42), at 67; Tsakyrakis (n7), at 489-492; M Khosla ‘Proportionality: An Assault on Human 
Rights?: A Reply’ (2010) 8 ICON 298, at 306; Habermas (n126), at 256 and 258-261. 
396 Ibid. 
397 Barak (n2), at 497. 
398 Tsakyrakis (n7), at 492-493. 
399 Habermas (n125), at 258-261. 
400 Von Bernstorff (n336), at 174: “Je kategorialer der verwandte Argumentationsstil, desto höher ist sein 
kerngehaltsschützendes Potential.” 
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defining the minimum standards to be observed, and thus has the potential to shape the 

boundaries of limitations of human rights across different levels and in different fora.401 A 

more categorical judicial approach (to some, or some parts of, norms) could bring about 

foreseeability, legal certainty and consistency in judicial decision-making.402  

 

It must certainly be recognised that determining which part of a right is to be considered as 

constituting an inviolable core is not an easy task, and there is no method of determination 

which seems to be coherently used in practice or even agreed upon in theory.403 Moreover, 

there is clearly no agreement as to whether the core of rights should be considered relative or 

absolute, the former theory bringing the previously mentioned problem of making it rather 

meaningless on its own, due to a close reliance on the proportionality principle, and the latter 

raising the question as to how such a core would be defined.404 Nevertheless, an interesting 

point is made by Häberle, who contends that the order of Article 52(1) CFREU, with the first 

sentence referring to an absolute core and the second to proportionality (relative protection), 

defuses the long-standing feud between supporters of the absolute theory and those of the 

relative core theory.405 Indeed, it might be suggested that the two concepts may be considered 

distinct, but connected, so that a court would first consider whether the essence of a right has 

been breached, and if that is not the case, apply the proportionality principle.406 Thus, under 

such a consecutive approach, it would first be determined whether the core of a right (a rule) 

was engaged, and if that were not the case, proportionality would come into play. This kind of 

distinction would allow for a separation between serious breaches, which are determined as a 

matter of degree (of the interference), and a breach of the essence/core of a right, which affects 

the very existence of the right.407 It, moreover, would provide the core theory, which could 

otherwise be contested as being non-existent or hollow, with meaning,  

 

                                                 
401 Ibid., at 188-189. 
402 Ibid., at 183 and 189. 
403 Klein seems to suggest that it may in fact not be possible to achieve complete clarity. See Klein (n367), at 399. 
404 M Sachs Verfassungsrecht II – Grundrechte (3rd edn Springer-Verlag Berlin 2017) 189-190. Note that Sachs 
mentions one possible avenue for identifying the absolute core of a right as being one based on the guarantee of 
human dignity. 
405 P Häberle Europäische Verfassungslehre (7th edn Nomos Verlag Baden-Baden 2011) 637. Note that the 
Turkish Constitution also separates the two into two sentences. Turkish Constitution (n305), Article 13. In the 
case of the Swiss Constitution, although proportionality and essence are mentioned in two different 
subparagraphs, proportionality is mentioned first. See Swiss Constitution (n304), Article 36(3) and (4). 
406 M Brkan ‘In Search of the Concept of Essence of EU Fundamental Rights Through the Prism of Data Privacy’ 
(Maastricht Faculty of Law Working Paper 2017-01), at 22. 
407 Ibid. 
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Despite their rejection of the core theory, some critics concede that, if the relative approach 

were to prevail, it is not clear what the purpose of Article 19(2) GG (or the core theory in a  

broader sense) would be, as the core would be indistinguishable from the proportionality 

principle and thus seem rather obsolete.408 Indeed, the relative understanding of the core theory 

does not really add anything to the protection of rights, or to an understanding of fundamental 

rights as such, in that it is ultimately no different from understanding all rights to be principles 

in their entirety, without explaining how the core differs from the rest of the right. In contrast, 

considering the core or essence of a right to be absolute, and thus excluded from balancing, 

addresses the oft-voiced concern that the most important human rights could be outweighed by 

other interests, or that human rights are reduced to being no different from other interests, if 

they were always subject to the proportionality assessment.409 Thus, it is a logical consequence 

of the concept of an absolute core, which does not permit any limitations, that it takes us out 

of the realm of balancing and proportionality, and so out of the realm of principles, and into 

the realm of rules. The present author adopts such an absolute understanding of the core of 

rights which perceives balancing and proportionality to apply only once it is clear that the core 

is not engaged, in line with the perception of fundamental rights as consisting of both rules 

(core) and principles (periphery).  

 

 

4. Conclusion: On Principle Collisions, Balancing and the Core Theory 
 
As we have seen in the present chapter, balancing (and proportionality) is deeply entrenched 

in the resolution of collisions between differing interests. Balancing and the proportionality 

principle, which balancing forms part of, are widely used across many different national and 

international jurisdictions. Alexy’s well-known Law of Balancing is the most comprehensive 

theory of balancing so far, and is useful beyond the context of fundamental rights. Yet, despite 

its expressability through a mathematical formula, balancing must not be understood as being 

a purely mathematical process. Instead, it is a tool that helps judges with their analytical process 

when faced with a collision between principles. We have also seen that principles and the 

related balancing process are closely linked to the proportionality principle, with the third 

element of this concept, also known as strict proportionality, forming the balancing part of the 

assessment. The proportionality principle, in turn, was shown to be applied across a wide range 
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of international judicial bodies, thus clearly playing a prominent role in the international legal 

system. 

 

Despite balancing and proportionality being frequently employed by various courts and 

tribunals, as well as being recurrent subjects in international legal academia, critics have put 

forward a number of arguments against balancing. In Section 2 of this chapter, four main 

critiques, relating to the rationality of balancing, the incommensurability of interests, the 

subjectivity of judicial balancing and the lack of moral considerations in this process, were 

discussed. Although the arguments made by critics are not without their rationale, it was shown 

that balancing is capable of providing a comprehensive and rational method to be applied as 

part of legal analysis. Subsequently, different perspectives on balancing and proportionality 

were unpacked by looking into interest-based and trump-based rights theories. Here, it became 

clear that neither the theories that understand all rights to be principles, nor those that consider 

all rights to automatically trump other interests (and thus constitute rules), were satisfactory. 

Instead, while the process of balancing, and understanding rights as principles, was endorsed 

as being appropriate in many cases, it was highlighted that this alone would not be adequate in 

relation to, for example, rights that are considered to be absolute.  One of the main concerns 

mentioned by many critics, regarding the ‘too little’ effect of balancing on the protection of 

human rights, was shown to be addressed by a distinction between relative and absolute rights, 

as well as the core theory, according to which rights have a core which cannot be outbalanced. 

This latter concept appears to become more and more prevalent, especially in a European 

context.410 

 

All in all, with clear guidelines on the hierarchical relationship between different treaties and 

norms at the international level often lacking,411 balancing appears to be a useful approach to 

assuage a clashing of interests, especially (but not only) when human rights are involved.412 

Moreover, proportionality has been understood to imbue legal systems with coherence in 

general, not only as regards the interplay of rights and interests, but also in relation to other 

areas of law.413 What appears to be a common theme for balancing to be considered a rational 

and non-arbitrary exercise, is the call for transparency. The more thorough the reasoning 
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provided by the Court, the better. While, of course, decisions that fail to provide this kind of 

transparent and detailed reasoning should rightfully be disapproved of, this does not mean that 

we must abandon balancing altogether. Thus, the transparency of judicial decision-making 

through balancing may be said to have a major role to play for the integrity of judicial decision-

making.414 Moreover, as is the case with law and legal systems generally, there is also a need, 

amusingly, for a certain balance between the necessity for change on the one hand and stability 

on the other.415 Barak poetically writes that “[l]ike the eagle in the sky, maintaining stability 

only when moving, so too is the law stable only when moving.”416 This dual character of the 

law is also reflected in the distinction between rules and principles. We need principles 

because, through balancing, they ensure the flexibility of the legal system, which is important 

for its development, keeping it ‘alive’ and moving forwards if you will. But we also need rules, 

as they ensure predictability and efficiency in the system’s conflict-resolution ability.417 There 

must be a balance between stability and flexibility, which the principles theory allows for. 

Moreover, as we saw in the third section of this chapter, the intersection of these two types of 

norms in certain provisions, with an inviolable core having the character of a rule and the 

surrounding periphery that of a principle, means that certain concerns surrounding the 

protection of absolute rights and the very essence of our most fundamental human rights are 

addressed. Thus, a clear distinction between rules and principles, and core and periphery, seems 

to be crucial in order to ensure that the interplay between stability and flexibility is upheld. It 

is particularly important for scholars to retain this clarity in their discussions of legal provisions 

or case law even when they are faced with ambiguous provisions or court decisions. 
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416 Ibid.  
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5  

Discussion Chapter: Illustrating Norm Conflicts in Light 
of the Principles Theory  
 
 
 
 
 
Introduction 
 
So far, we have explored and developed the underlying theoretical premises of this thesis, 

discovering that the principles theory can be transferred to the international level, that 

international norms can be characterised as rules and principles respectively, and that the 

divergent resolution techniques which apply to rule conflicts on the one hand, and principle 

collisions on the other, can be evidenced to operate within international law, albeit at times 

with limited effectiveness, or with certain caveats needing to be taken into account. This final 

chapter is aimed at drawing together the findings of the previous chapters by illustrating on a 

practical level how the distinction between rules and principles can help us better understand 

how norms of international law are applied, and how this affects the way in which we must 

approach the resolution of norm conflicts in international law. Although we saw in a previous 

chapter that the techniques used to resolve norm conflicts are sometimes of limited usefulness, 

especially as concerns rule conflicts, it is argued here that it is nevertheless important to 

determine whether we should address conflicts by establishing priority, or whether a conflict 

must be resolved by balancing. Moreover, the principles theory is not just useful in respect to 

actual conflicts between two norms, but also in relation to the application of norms in general. 

For example, in the field of human rights, whether the court applies a norm by checking its 

scope against the facts, or by weighing it against other norms or interests, is important for the 

eventual outcome, and depends on the type of norm(s) involved. This, then, also has 

consequences for the resolution of conflicts – a norm which is applied by weighing it with other 

norms will, in the case of a collision, also be balanced against the colliding norms, whereas a 

norm that is applied by examining the correspondence between the scope of a norm and the 

facts of a particular case will be applied fully, unless displaced by another norm or exception, 

thus requiring a determination of priority between it and a conflicting norm.  
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This chapter will use two case examples in order to provide an illustration of the practical use 

of the distinction between rules and principles at the international level. One of these will be 

taken from the case law of the ECHR1 system, and will serve as a stepping stone, so to speak. 

It will do so by showing how the principles theory can provide conceptual clarity with regards 

to norm application and conflict resolution in a realm to which it can be transferred relatively 

easily, considering its origination from constitutional rights theory. The second case example 

will then show how the same can also be said for the wider ambit of public international law, 

using examples relating to bilateral trade, the law of the sea, and the peace and security mandate 

of the UN SC. Thus, this chapter begins by recapitulating the findings of the previous chapters, 

in order to assist in the comprehension of the ensuing discussion. Based on this, we will then 

draw up a structure to follow in order to illustrate how the distinction between rules and 

principles affects the application of norms, and their resolution in situations of norm conflicts. 

Moreover, the two case studies which will be used in order to illustrate this will be introduced, 

where we will address the reasons for choosing them, as well as make some preliminary 

remarks concerning their particularities (Section 1). The subsequent section will then be 

devoted to the ECHR case example, first providing the background to the case, and then 

applying each of the steps of the framework adopted under Section 1 to the particular example 

at hand (Section 2). Finally, the last section will expand on the illustration undertaken in this 

chapter by applying the same framework to a hypothetical case constructed to show the 

application of the framework in the wider context of international law (Section 3). 

 

 

1. Background to the Case Studies 
 
1.1 Taking Inventory: Reviewing the Findings of the Previous Chapters 

 
The first chapter of this thesis provided the fundament on which the other chapters were built, 

beginning by demonstrating that we can continue on the basis that international law can be 

viewed from the perspective of constituting a legal system. Moreover, in clarifying what we 

should understand under the concept of norms, it introduced the subject of deontic logic, 

distinguishing norms by looking at their functions. Here, we discovered that norms can be 

expressed as prohibitions, commands, permissions and exemptions. This was important in 

                                                 
1 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR).  
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order to define the concept of norm conflicts, where a distinction was made between a narrow 

understanding and a broad understanding of norm conflicts. It was established that a broad 

understanding, which includes tensions between stringent prohibitions and commands on the 

one hand and more flexible exemptions or permissions on the other, should be preferred. 

Finally, Chapter 1 also showed how we must determine whether a conflict is only ‘apparent’, 

meaning that it can be addressed by interpretation, or whether it is ‘genuine’, thus requiring 

resolution. Examining how conflicts can be avoided, the final section focused particularly on 

one commonly used technique of conflict avoidance – systemic integration. Here, it was found 

that aside from certain conceptual uncertainties relating to the use of this avoidance technique, 

avoidance generally can be useful in some instances of tensions between norms of international 

law. Yet, there are certainly limits to its application. Thus, it was concluded that it is important 

that caution is practiced in applying avoidance techniques, and that where avoidance is 

inappropriate or unsuccessful, we must be able to resolve the conflicts at hand.  

 

The second chapter then built on these preliminary results by zooming in on the concept of 

norms from a legal-theoretical perspective. Alexy’s theory was introduced as the tool that 

would be used over the course of the study in order to elucidate the behaviour of norms in norm 

conflict situations, and the type of resolution suitable to different types of conflicts. Having 

determined, despite Alexy’s theory being based on national constitutional law, and despite 

certain preliminary points of criticism that had to be taken into account, that the theory is 

transferrable to, and relevant for, the international legal field, the second section of Chapter 2 

was then devoted to exploring how we can identify individual norms as belonging to either the 

category of rules or principles. In that section, we discovered that there are certain indications 

which can aid us in carrying out such an identification. Finally, the last two sections of the 

second chapter demonstrated how such identification is possible in the context of norms of 

international law, taking three avenues in order to illustrate the identification of first rules and 

then principles. It was found that we can find both rules and principles even within such a 

complex field as international environmental law, as well as that certain types of norms are 

more easily discernible as rules (clear prohibitions) or principles (norms containing limitation 

clauses). Finally, we encountered certain complex bundles of norms contained in individual 

provisions and in a small number of provisions within an international legal document, which 

were identified as giving rise to a framework of rules interacting with each other through the 

existence of various exceptions, on the one hand, and a cluster of principles, with various 

principles and interests interacting with each other, on the other. 



  Chapter 5  

 

226 

 

 

With the identification of norms as rules or principles having an effect on how conflicts or 

collisions between norms are resolved, Chapter 3 was dedicated to the ambit of rules, exploring 

the different conflict resolution techniques that are used to resolve rule conflicts. After an 

examination of conflict clauses and the maxims of lex posterior and lex specialis, it was 

concluded that while these can provide useful methods for resolving rule conflicts in some 

cases, they each have substantial limitations, especially with regards to their application within 

international law. As this was found to be partly due to the fact that the international legal 

system does not have a formal hierarchy of norms, which would alleviate the application of the 

other maxims, an examination of the concept of norm hierarchy and the conflict resolution 

maxim of lex superior was carried out in the context of the international legal system, resulting 

in the determination that there are indeed certain (tentative) signs of hierarchical structure 

within international law. Having determined that only jus cogens norms and those norms falling 

under Article 103 of the UNC2 can claim to constitute hierarchically higher norms of 

international law, these two were examined to determine their potential as instances of lex 

superior. The outcome of this examination was the conclusion that while these indeed reflect 

the only instances of lex superior in international law, their use, especially that of jus cogens, 

is limited and often inconsistent. Thus, the ability to solve rule conflicts by means of 

establishing the superiority of a norm, which is usually the first port of call, is underused in the 

international context. Overall, while this chapter showed that the tools at our disposal for the 

resolution of rule conflicts in international law are at times of limited usefulness, or indeed 

underused, it also illustrated which way we must turn when faced with a conflict between rules 

of international law.  

  

The fourth chapter then examined collisions between principles. It was discovered that 

balancing and the related proportionality principle are intrinsic in the resolution of principle 

collisions, and that this method is indeed used across various fields of international law. 

Alexy’s Law of Balancing was discussed for being the most comprehensive theory of 

balancing, and it was shown that although it was written with reference to constitutional rights, 

making it particularly applicable in relation to international human rights law, its usefulness 

extends beyond this realm. It represents a useful tool for the analytical process of determining 

                                                 
2 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 892 UNTS 119 
(UNC). 
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which principle must prevail in the event of a collision. Nevertheless, much criticism has been 

aimed at the concepts of balancing and proportionality. Although the arguments made by critics 

are not without basis, it was shown that balancing can still be defended as providing a 

comprehensive and rational method to be applied as part of legal analysis. Moreover, in the 

specific context of human rights, neither a theory which understands that all rights must be 

balanced, nor one which sees rights as trumps, is satisfactory. Instead, while balancing rights 

is appropriate in many cases, there are limits to this, specifically in relation to absolute rights 

and to the core of rights. In the final section, it was found that the idea of an absolute core 

which cannot be outbalanced under any circumstances is a notion that is becoming more and 

more prevalent in legal theory and jurisprudence, especially in the European context. Thus, this 

chapter ended with an understanding that both rules and principles are crucial for the 

international legal system, and that these types of norms may even intersect in a single 

provision, at least in the context of human rights. Moreover, it was concluded that it is 

important for scholars to retain clarity over the distinction between rules and principles, and to 

take this distinction into account when conceptualising the application of international norms 

and the resolution of conflicts between them. 

 

 

1.2 Constructing the Framework for the Case Studies 

 
From the above findings we will now construct the framework to be used in the two case studies 

below. The three main elements at play in an examination of norm conflict resolution in light 

of the principles theory are the existence of a norm conflict, the identification of the norms 

involved as rules or principles, and the application of these norms, including their behaviour in 

terms of norm conflict resolution. The various elements that form part of the present thesis 

have so far been discussed in a specific order, ensuring that some of the more basic elements 

relevant to the theory were discussed first (the unity of the international legal system, norms, 

norm conflicts, and the difference between resolution and avoidance). This helped build an 

understanding of the basic notions underlying the study, before delving into more detail as to 

how we can distinguish, within this basic notion of a legal norm, between rules and principles, 

and how we identify which type of norm a certain provision expresses. It also meant that when 

we explored how the identification of norms as either rules or principles affects their 

application, and the way we can resolve conflicts between them, the understanding of norm 

conflicts adopted in this study was already established. However, when analysing a judicial 



  Chapter 5  

 

228 

 

decision in order to gain an understanding of the norms being applied, or to determine whether 

a court erred in resolving (or indeed avoiding) a conflict at hand in a certain way, it is more 

useful to start with a characterisation of the norms at play as either rules or principles. This is 

so, because even when a conflict is not found to exist between two norms, whether a norm can 

be characterised as a rule or a principle will still affect its application. The next step is then to 

determine whether the tension that is noticeable between the norms at hand, whether they be 

rules or principles, actually amounts to a genuine conflict, or whether we are faced with mere 

norm accumulation, or an ‘apparent’ conflict. Finally, if a genuine conflict is found to exist, 

the final step is to consider how the previous identification of the norms in question affects 

their application, and in turn also the type of conflict resolution that one must turn to in order 

to address the conflict. Thus, the present section details the various components of each of 

these steps in turn, constructing a framework which will then be applied to the case studies.  

 

Step 1, the identification of norms as rules or principles, begins with a distinction between 

normative provisions and norms themselves. Thus, we must distinguish between the text which 

expresses the norm, and the meaning of this expression, which constitutes the norm itself. As 

there is no real guidance on how we then identify whether the norm in question is a rule or a 

principle, we must consider whether the scope of the norm in question can be determined in 

isolation from other norms, which points to a rule, or whether we must take into account other 

norms or factors to determine its effect, thus indicating a principle. Moreover, rules must be 

applied to their full extent, or not applied at all, whereas principles provide the possibility of 

being applied to the greatest extent possible in light of the factual and legal circumstances at 

hand. Here, looking at the way courts have applied the norm may, in some cases, be useful in 

determining whether we are dealing with a rule or a principle. It is also sometimes possible to 

glean from the overall context and purpose of the norm whether it would make sense to apply 

the norm to the greatest degree possible, while taking into account other norms, or whether the 

norm in question does not lend itself to such a flexible application.  

 

Step 2, then, turns towards the question as to whether a genuine norm conflict exists. For this 

step, we begin by considering certain preconditions: Apart from the norms in question being 

applicable and in force at the same time, there has to be a link between the object of the norms 

in question (that is, the subject matter must, at the very least, be related) and the subject (that 

is, the norms in question must both be binding for at least one of the parties involved). These 

preconditions are usually easily established. The third condition raises more problems: Do the 



                  Discussion Chapter: Illustrating Norm Conflicts in Light of the Principles Theory 

 

229 

norms in question actually stand in conflict with each other? It is important here to recall that 

the view adopted at the beginning of this thesis was that not only contrary but also 

contradictory conflicts constitute real conflicts.3 Thus, remembering that we referred to deontic 

logic in order to examine different scenarios of conflicts, even if one norm does not strictly 

oblige or prohibit an action, but instead permits or exempts an action, such a norm is still 

considered to be capable of conflicting with other norms. Furthermore, we must also 

distinguish between norm accumulation and norm conflicts. If an exception applies, this falls 

under the ambit of an accumulation of norms. We shall moreover recall here that accumulation 

also occurs when we can interpret norms in such a way that they do not conflict with each other 

anymore; that is, when we employ harmonious interpretation. In such a case, the conflict 

between the norms concerned is considered to have been only apparent. A genuine conflict, on 

the other hand, is present when, considering all of the above-mentioned preconditions are 

fulfilled, one norm either constitutes a breach of another, or may lead to, or has already led to, 

such a breach. Using deontic modes, genuine conflicts can arise between commands and 

commands, commands and prohibitions, commands and exemptions, and prohibitions and 

permissions. 

 

Finally, Step 3 looks at the way the previous identification of norms as rules or principles will 

determine the way that they must be applied, and by extension, the method which one must 

turn to in order to resolve any genuine conflicts that might have been discovered under Step 2. 

Here, it is prudent to recall the differences in application, in particular in the context of norm 

conflict situations, which were surmised from the theory discussed in previous chapters. In the 

context of rules, it must be determined whether the scope of the rule, which as we recalled 

above is precisely defined, corresponds with the facts of the case at hand. If this is the case, the 

rule will be applied, if not, it is inapplicable in the particular case. Where a rule conflicts with 

another, this means that a rule must either be applied fully, taking priority over the application 

of another, or that it is displaced by the other rule taking priority over it. Whether a rule takes 

priority over another rule is determined on the basis of the rule conflict resolution techniques 

discussed in Chapter 3. With the first consideration in this context relating to the question as 

to whether the rules are of equal rank, or whether one is hierarchically superior to the other, 

the first method to be taken into account is that of lex superior. As we saw in Chapter 3, the 

only instances of this at the international level are jus cogens and Article 103 UNC. If it can be 

                                                 
3 See Chapter 1, Section 2. 
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established that lex superior does apply, these notions thus determine which norm takes 

priority. When the norms are of equal rank, we consider whether there is a conflict clause, in 

the case of a treaty, which determines the relationship between the norms in question. If so, 

this will determine priority. If no conflict clause exists, the rule conflict could be resolved on 

the basis of maxims such as lex specialis and lex posterior, depending on whether the particular 

criteria for these maxims are fulfilled. Whichever of these methods of conflict resolution are 

applied, the result is that one of the rules takes priority and thus displaces the other, which 

ceases to apply to the case at hand.  

 

If, however, the norms in question were characterised as principles, this means that they must 

be applied to the greatest extent possible in the particular factual and legal circumstances of 

each individual case. Thus, principle application requires a determination of the effect that the 

principle in question has in a certain situation. Here, other elements, for example other interests 

or norms involved in the situation, will be considered in combination with the principle in order 

to determine its effect. When principles collide with other principles, a clash requires a more 

flexible resolution, which is achieved by weighing the principles against each other, with the 

one deemed weightier under the particular circumstances prevailing. Thus, if a conflict exists, 

this is resolved by determining the conditional relation of precedence between the relevant 

norms in light of the specific circumstances of the situation. This may change with each set of 

circumstances, with the norms involved never being displaced completely by this process, but 

rather remaining applicable to the extent that the weightier norm is not contradicted.  

 

 

1.3 Some Preliminary Remarks on the Case Examples 

 
Before we can turn towards the case examples to which we will apply the framework 

constructed in the previous section, it is prudent to introduce the two cases, and to say a few 

words about their particularities and why they have been chosen. The first case stems from the 

field of human rights – more specifically, the ECHR. This field was chosen due to the fact that 

the principles theory was developed with constitutional rights in mind, and human rights are 

the closest equivalent to this at the international level. Moreover, apart from the relative ease 

with which we can demonstrate the application of the principles theory to the context of human 

rights (recall for example the straightforward identification of prohibitions as rules, many of 

which were human rights norms, and of human rights norms with limitations clauses as 
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principles), the core theory has so far only been demonstrated with respect to this field. As for 

the choice of the ECHR in particular, the ECHR system still provides the most efficient system 

charged with the protection and enforcement of human rights under international law, with an 

expansive body of case law that often inspires or influences the jurisprudence of other judicial 

bodies dealing with human rights matters.4 Providing arguably the highest standard of human 

rights protection within international law, the ECtHR’s jurisprudence, being binding and 

enforceable, has considerable authority, not only with respect to a particular case at hand, but 

also in steering the development of international human rights law.5 Thus, the case law of the 

ECtHR provided a particularly rich, and largely coherent, pool from which to choose a case for 

the purposes of this chapter.  

 

The chosen case, Labita v Italy6, was decided by the ECtHR in 2000, and concerned the 

detention of a person suspected of being part of the Italian Mafia over a prolonged period of 

time. Providing an example where an array of different ECHR provisions was applied by the 

Court in one case, it presents the perfect opportunity for an illustration of the usefulness of the 

principles theory in conceptualising the application of norms and the resolution of norm 

conflicts within this realm, based on various examples stemming from the same case. In Labita, 

the Court was required to address allegations raised by the applicant in relation to seven 

Convention rights. Most of these will be explored as part of this case study. However, the Court 

was able to address two of the provisions referred to by the applicant in a rather swift manner, 

with one of the applicant’s claims having been considered as part of the Court’s discussion of 

another provision,7 and another being resolved by a very straightforward finding that the 

restriction to the right in question had not been in accordance with the law.8 For the purposes 

of our illustration, the discussions on the other five Convention provisions are of far more 

interest, and thus only these will be discussed below. One further aspect that must be mentioned 

in relation to the chosen case example relates to Step 2 of the adopted framework – the 

                                                 
4 E Bates The Evolution of the European Convention on Human Rights: From Its Inception to the Creation of a 
Permanent Court of Human Rights (Oxford University Press Oxford 2010) 2; C Tomuschat Human Rights: 
Between Idealism and Realism (2nd edn Oxford University Press Oxford 2008) 239; C Bourloyannis-Vrailas ‘The 
European Court of Human Rights’ in C Giorgetti (ed) The Rules, Practice, and Jurisprudence of International 
Courts and Tribunals (Martinus Nijhoff Publishers Leiden 2012) 362. 
5 Bourloyannis-Vrailas (n4), at 362; CL Rozakis ‘The Law of State Immunity Revisited: The Case Law of the 
European Court of Human Rights’ (2008) 61 Revue Hellénique de Droit International 563, at 563. 
6 Labita v Italy (App no 26772/95) ECHR 6 April 2000, ECHR 2000-IV (Labita). 
7 The Court decided that the applicant’s claim with regards to Article 6(3) ECHR had already been addressed by 
its judgment relating to Article 8 ECHR, and thus this was not considered separately. Ibid., para 187. 
8 This was the Court’s ruling in respect to the applicant’s complaint relating to Article 8 ECHR. Ibid., paras 175-
184. 
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determination of the existence of a conflict. In the specific context of the ECHR, we are mostly 

confronted with tensions between different interests, whether that be a clash between the 

respective rights of two (or more) individuals, or one person’s individual rights vis-à-vis public 

interests such as, for example, national security or public health. With the ECtHR only applying 

the norms contained in the ECHR, an occurrence of a genuine norm conflict involving ECHR 

rights is, as concerns this particular court, rather unlikely. However, for the sake of the 

illustration being carried out in this chapter, Section 2.3 will be dedicated to showing how we 

can construct norm conflicts artificially into each of the discussions of the various ECHR 

provisions at stake in the case, rather than applying Step 2 of the framework directly. This will 

allow us to show, in the subsequent section, not only how the principles theory helps us 

conceptualise the application of these norms, but also how this would affect the resolution of a 

potential conflict. 

 

For the second case scenario, we will expand the scope of the illustration and turn towards 

international law more generally. For this purpose, the ECHR presents a great stepping stone 

in the attempt to illustrate how the principles theory can be relevant in the wider context of 

international law. While the ECHR structure constitutes a well-developed system, with a court 

charged with interpreting and applying a limited number of provisions, the wider field of 

general international law does not have a similar centralised court, and courts may be tasked 

with engaging in a substantial variety of norms from different fields of international law. Thus, 

it is suggested here that we can learn from what is illustrated in relation to the ECHR and 

thereby gain clarity over the application of norms of general public international law and the 

resolution of conflicts between them. While the limits of the present research meant that the 

core theory could not be applied in this context, care was taken to provide a variety of clear 

examples of the application of both rules and principles in the international legal context 

beyond human rights, as well as demonstrating several of the resolution techniques discussed 

in previous chapters. The case itself is not a real case. Instead, a hypothetical case scenario has 

been drawn up, which is tailored to the aim of illustrating how the principles theory can help 

us conceptualise the application of norms of international law and the resolution of conflicts 

between them.  

 

The goal was to find a case which would demonstrate the application of the principles theory 

at the international level. However, there are certain reasons for why it was more difficult to 

find a suitable case example for this section than was the case with respect to the ECHR. For 
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instance, it is unlikely that one may find a case concerning general public international law that 

contains such a great variety of norms and tensions between them and allows for an 

examination of a number of different scenarios, relating to different types of rule or principle 

conflicts. Indeed, such a case was not detected during the research conducted for the present 

study. The use of a hypothetical scenario was therefore chosen for the possibility of showing 

different examples of norm conflicts within one sequence of events, echoing the section that 

precedes it on the field of human rights, rather than having to use multiple case examples or 

trying to force the facts of real cases to fit the purpose of this section. This also ensured that 

the case could be designed so that each of the steps involved in the framework could be applied 

in as clear a manner as possible, thus enhancing comprehension. Therefore, a hypothetical 

dispute between two fictitious states, Ablaria and Iberna, was developed, containing clashes 

between norms belonging to fictitious bilateral treaties between the parties and norms of 

international law that do exist. Iberna is a fictitious European state with a coastline spanning 

along the Mediterranean Sea, whereas Ablaria, bordering the Mediterranean from the opposite 

side, is a fictitious North African state. Both states are members of the UN, but Ablaria is so 

far only an observer to the WTO. Although the facts are completely fictitious, care was taken 

to ensure that they did not fall completely outside the realm of what is believable and practically 

possible. While the scenario is thus meant to be as faithful to the realities of inter-state 

interaction as possible, what is more important for our purposes here are the legal aspects of 

the described scenario – that is, the norms involved, their identification and application, and 

the way that the conflicts between these norms can be resolved. 

 

 

2. The Human Rights Example: Labita v Italy  
 
The present section will begin by setting the scene, detailing the facts and key holdings of the 

case, before applying the framework adopted under Section 1.2 above. Each of the provisions 

from Labita will first be identified as a rule or principle (Step 1), before a construction of 

‘norm’ conflicts is carried out, with the issues at stake in the Labita case as its foundation (Step 

2). The final section then examines how the Court applied each of the provisions, illustrating 

how the previous identification of these provisions as rules or principles can help us explain 

how these norms are applied and, by extension, how a hypothetical conflict involving these 

norms is to be resolved (Step 3).  
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2.1 Introducing the Case  

 
2.1.1 Setting the Scene: The Facts of the Case 

 
Mr Labita, an Italian national suspected of being part of a mafia-type organisation in the 

Sicilian town of Alcamo, was arrested by the Italian authorities in April 1992 as part of a bigger 

investigation. He was detained at Palermo Prison, before being moved on to prison facilities 

on the Tuscan island of Pianosa.9 His arrest was carried out based on evidence given by another 

accused (B.F.), who was cooperating with the authorities and claimed to have received the 

pertinent information about the applicant from another person who had been murdered by the 

Mafia a few years prior (whose source, in turn, had also been killed).10 Despite a lack of 

concrete evidence against him, the applicant was denied bail and his appeals were dismissed, 

as the authorities believed B.F.’s statements to be sufficiently credible and reliable to constitute 

grounds for continued detention, and because they considered that the applicant’s detention 

was necessary to protect other witnesses.11 A year after his initial arrest, the applicant’s 

detention pending trial was extended, to which he appealed unsuccessfully, inter alia claiming 

that the rights of the defence had been breached.12 In the meantime, other persons accused as 

part of the same investigation claimed not to know the applicant.13 Eventually, the applicant 

was put on trial for being a member of a mafia-type organisation, where he was acquitted before 

the Trapani District Court on the basis that the evidence against him was based purely on B.F.’s 

statements, which hinged on two now-deceased sources, making it impossible for the 

information against him to be positively confirmed.14 Indeed, evidence had been given by other 

witnesses that contradicted the allegations that he had been a member of such an organisation, 

and thus the District Court held that his guilt could not be established.15 Upon an appeal from 

the prosecutor’s office, the applicant’s acquittal was upheld in a final judgment from the 

Palermo Court of Appeal on 14 December 1995, on the basis of a lack of substantiated evidence 

against him.16 Yet, despite his acquittal, which was pronounced in the late evening of 12 

November 1994, two years and 7 months after his arrest, the applicant was returned to prison 

                                                 
9 Ibid., paras 10-11 and 13.  
10 Ibid., para 10. 
11 Ibid., paras 12-16. 
12 Ibid., paras 17-21. 
13 Ibid., para 18. 
14 Ibid., paras 22-23. 
15 Ibid., para 23. 
16 Ibid., paras 25-26. 
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in handcuffs and was only released the next morning, because the registration officer whose 

presence was required for his release was not available.17  

 

The applicant complained that during his time at Pianosa Prison he was subjected to ill-

treatment, especially during the period between July and September 1992.18 He reported being 

regularly subjected to slaps, manhandling, being beaten with batons, and body searches during 

showers.19 He also described having his testicles squeezed, injuring his thumb during one 

instance of ill-treatment, and that on one occasion he was first beaten and his jumper was torn, 

before one of the warders returned, insulted and struck him, resulting in his false tooth being 

damaged.20 Moreover, according to the applicant, prison warders would on occasion pour 

cleaning products on the corridors and force prisoners to run along them, beating anyone who 

fell.21 He also complained of lengthy waiting periods before being able to see a doctor, being 

handcuffed throughout medical exams, and being threatened by warders about reprisals should 

he disclose his ill-treatment.22 Finally, the applicant complained that the transfers from one 

prison to the other “…took place in inhuman conditions: in the hold of the vessel, without air, 

light or food and with very poor hygiene.”23 As for any evidence corroborating the applicant’s 

claims, prison medical records showed that the applicant had been seen by a dentist for a 

problem with a false tooth, and that he had an X-ray due to pain in his knees.24 Moreover, 

medical records from after the applicant’s release showed that he had two small wounds from 

a traumatic injury on the knee, and that he had been suffering from a number of psychological 

disorders, which began three years prior, during which period the applicant was still detained 

at Pianosa Prison.25  

 

After the applicant instituted proceedings with the Trapani investigating judge, claiming that 

his treatment amounted to “…ill-treatment such as ‘torture, humiliation and cruelty’…”26, an 

official enquiry was launched, leading to the applicant being interviewed by the local 

carabinieri of Portoferraio, who sent the interview records to the Livorno public prosecutor’s 

                                                 
17 Ibid., para 24. 
18 Ibid., para 29. 
19 Ibid.  
20 Ibid. 
21 Ibid. 
22 Ibid. 
23 Ibid., para 30. 
24 Ibid., para 31. 
25 Ibid., paras 34-35. 
26 Ibid., para 36. 
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office.27 A year later, the applicant was again interviewed, this time by the Trapani carabinieri, 

where he was shown photographs of the warders who worked at Pianosa Prison at the time that 

the alleged ill-treatment took place. The applicant pointed out that the photographs had been 

taken before the period he complained of, and that they were only copies, and thus he could 

not identify the warders, but that he would be able to do so if he saw them in person.28 

Nevertheless, not long after, the Livorno public prosecutor’s office decided to file the 

complaint away without further action being taken, arguing that the offenders could not be 

identified.29 Moreover, a report on the conditions at Pianosa Prison, prepared by the Livorno 

judge tasked with the execution of sentences, was sent inter alia to the Minister of Justice just 

a few months after the applicant’s arrival.30 The report documented repeated violations of 

prisoners’ rights, and some occurrences of ill-treatment in the ordinary wings as well as in the 

special (‘Agrippa’) wing where the applicant was held. The listed violations related to the 

hygiene of the premises, censorship of correspondence, as well as physical transgressions such 

as (but not limited to) beatings (for example with batons), forced nudity and unnecessary body 

searches.31 Further reports about maltreatment of prisoners were also made by inspectors for 

the Tuscany prison services.32 However, a group of experts looking into the prison conditions 

in Pianosa came to the conclusion that, based on the information provided by inmates at the 

prison, the allegations were ‘wholly unfounded’ except for one incident.33 Despite this report, 

an inquiry was initiated, which resulted in only two warders being identified as being suspected 

of ill-treatment of prisoners.34 Two years after the applicant’s release, the President of the court 

responsible for the execution of sentences in Florence confirmed that the high-security wing at 

Pianosa Prison, where the applicant had been held, “…had initially been characterised by abuse 

and irregularities.”35 He corroborated the applicant’s claims regarding the conditions of 

transfers between prisons, stating that these conditions had been employed as an intimidation 

tactic.36 Moreover, the President also acknowledged that the warders responsible for the high-

security wing at the time the applicant was held there were not vetted through the proper 

                                                 
27 Ibid., paras 37-39. 
28 Ibid., para 40. 
29 Ibid., para 41. 
30 Ibid., para 42. 
31 Ibid., para 43. 
32 Ibid., para 45. 
33 Ibid., para 47. 
34 Ibid., para 48. 
35 Ibid., para 50. 
36 Ibid. 
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selection processes and were given free rein in their actions, as well as acknowledging that the 

government at the time ‘ordered or tolerated’ these conditions.37  

 

Towards the beginning of his detention, the applicant was also placed under special preventive 

measures for a period of three years (suspended during his time in prison), which brought with 

it a number of restrictions, including special police supervision, living and travelling 

restrictions and a curfew.38 These measures came into effect just under a week after his release 

from prison, and once his acquittal was final, the applicant applied for the measures to be lifted, 

stating that the measures prevented him from finding work.39 His request was dismissed on the 

basis that even where there was not enough evidence for a conviction, if the evidence was 

sufficiently serious and showed that the acquitted could be dangerous, such measures could be 

continued.40 A further request by the applicant to be freed from the preventive measures was 

also dismissed, with the Court stating that an acquittal does not have an automatic effect on the 

measures; the two proceedings had to be considered separate and, in any case, the applicant 

had not shown that he had changed his life-style or that he was ‘genuinely repentant’.41 The 

measures were finally lifted in late 1997, three years after the applicant was released from 

prison.42  

 

As a result of the special preventive measures that the applicant was placed under, the local 

Electoral Committee decided to strike him off the electoral register.43 The applicant’s appeal, 

which he based on the fact that the special preventive measures imposed on him had been 

imposed before his acquittal, was dismissed on the grounds that his civil rights were considered 

to have lapsed due to his being placed under special supervision measures.44 The applicant was 

finally reinstated on the electoral register after three years, once the preventive measures 

imposed on him expired.45  

 

                                                 
37 Ibid. 
38 Ibid., paras 63-69. 
39 Ibid., paras 69-71. 
40 Ibid., para 72. 
41 Ibid., paras 74-75. 
42 Ibid., para 76. 
43 Ibid., para 77. 
44 Ibid., para 78. 
45 Ibid., paras 79-82. 
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The applicant brought a case against the Italian government before the ECtHR, claiming that 

Italy had breached Articles 3, 5, 6 and 8 of the ECHR, as well as Article 2 of Protocol 4 and 

Article 3 of Protocol 1.46  

 

2.1.2 Overview of the Key Holdings of the ECtHR 

 
The Court began its judgment by addressing the alleged violation of Article 3 ECHR – the 

prohibition of torture. The applicant’s complaint related to the treatment that he alleged to have 

been subjected to at Pianosa Prison, in particular in the period between July and September 

1992, the government’s knowledge and tolerance of such treatment, as well as to the conditions 

of transfer between Pianosa Prison and other prison facilities.47 The ECtHR dismissed the latter 

claim on the basis that the applicant had not provided sufficiently detailed information with 

respect to this allegation for the Court to be able to conclude on the matter.48 As regarded the 

allegations relating to the applicant’s stay at Pianosa Prison, the Court began its examination 

by repeating the absolute nature of Article 3 and reiterating that the conduct of an applicant is 

irrelevant to the examination of whether a breach of Article 3 has occurred.49 Moreover, in 

assessing the scope of Article 3, the Court recalled that while the purpose of a certain treatment 

was one factor to be taken into account in determining whether Article 3 was engaged, “…the 

absence of any such purpose cannot conclusively rule out a finding of violation of Article 3.”50  

 

Moving on to establish whether there was enough evidence to corroborate the applicant’s 

claims, the Court found that the only evidence provided by Mr Labita concerned the medical 

records which, while documenting that he had had problems with his false tooth as well as his 

knees, and that he suffered from mental health issues, did not determine that the injuries 

resulted from ill-treatment at the prison, nor that his psychological disorders were caused by 

the treatment he received there.51 The report by the President responsible for the execution of 

sentences in Florence was not enough to sway the (narrow) majority’s mind in this regard, and 

it held by nine votes to eight that there was not enough evidence for it to rule that a breach of 

                                                 
46 Ibid., paras 1-2.  
47 Ibid., paras 112, 117-118 and 137. 
48 Ibid., para 138. This part of the case will thus not be considered further. 
49 Ibid., para 119. For an example of other cases where the Court acknowledged the absolute character of Article 
3 under any circumstances see Chahal v UK (App no 22414/93) ECHR 15 November 1996, ECHR 1996-V 
(Chahal), para 79. On the conduct of the victim being irrelevant, see V v UK (App no 24888/94) ECHR 16 
December 1999, ECHR 1999-IX (V v UK), para 69.  
50 Ibid., para 120. 
51 Ibid., para 124. 
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the substantive limb of Article 3 had occurred.52 Turning towards the procedural limb of Article 

3, the Court then examined whether Italy had breached its positive obligation of carrying out 

an effective investigation into the applicant’s allegation. It recalled that in response to any 

believable claim by an individual that he or she has been subjected to treatment contrary to 

Article 3 by a state agency such as the police, an effective investigation capable of identifying 

and penalising those responsible must be carried out.53 Despite recognising that the government 

had made some enquiries into the matter, it did not consider these efforts to be either thorough 

or expedient enough, especially in light of the fact that the applicant’s complaint was not an 

isolated one, and thus the Court held that there had been a violation of Article 3 in its procedural 

limb.54 

 

The Court then addressed the applicant’s complaints relating to his detention, both regarding 

its length and regarding the delay between the applicant’s acquittal and his release. It began by 

addressing the question of a possible violation of Article 5(3) ECHR, which was based on the 

excessive length of his detention.55 Reiterating that the question as to whether continued 

detention can be justified based on public interest requirements must be answered for each case 

individually, the Court stated that its answer must be based on the reasons provided by the 

government for denying the applicant’s appeals against his continued detention.56 Moreover, 

the Court held that while suspicion of the guilt of an individual is a requirement for continued 

detention to be lawful, it cannot, after a certain amount of time has passed, suffice to sustain 

the lawfulness of the detention.57 Applying these considerations to the applicant’s situation, the 

Court found that the evidence against the applicant was based on the statements of one 

individual source, and although this was enough to justify the initial arrest, it could not 

constitute valid grounds for continued detainment without further corroboration or without 

there being other, ‘compelling reasons’ for the continued detention.58 The Court held that the 

grounds which had been relied upon in order to justify the applicant’s initial arrest were based 

                                                 
52 Ibid., paras 126-129 and the operative part of the judgment. 
53 Ibid., para 131.  
54 Ibid., paras 132-136. The Court has repeatedly held in relation to Article 2 and 3 of the Convention (as well as 
some other Convention rights) that a breach can occur not only because a state has failed to comply with the 
substantive content of the right in question, but also because it has failed to carry out a proper investigation into 
the alleged violation, as the lack of such a procedure essentially renders the right in question ineffective. See for 
example Assenov and Others v Bulgaria (App no 24760/94) ECHR 28 October 1998, ECHR 1998-VIII, para 102; 
McCann and Others v UK (App no 18984/91) ECHR 27 September 1995 Series A No 324, para 161. 
55 Ibid., para 139. 
56 Ibid., para 152. 
57 Ibid., para 153. 
58 Ibid., paras 156-161. 
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on evidence which, rather than becoming stronger and being corroborated over time, had 

become weaker.59 Thus, the applicant’s lengthy detention could not be justified and there had 

been a violation of Article 5(3).60  

 

As concerned the applicant’s complaint that his continued detention for another 12 hours after 

his acquittal amounted to a violation of Article 5(1) ECHR, the Court began by recalling that 

while some delay in executing the order to release acquitted detainees is inevitable (and thus 

could fall within the permissible exception contained in Article 5(1)(c)), such delays must be 

‘kept to a minimum’.61 Under the specific circumstances of the case before it, the Court found 

that the delay in releasing the applicant was not wholly due to certain formalities necessary for 

the execution of the release order, but was rather caused by the unavailability of the registration 

officer.62 This meant that the applicant’s detention during the 12 hours subsequent to his 

acquittal could not be seen as being a step in the process of executing the release order, thus 

resulting in the detention falling outside the exception to Article 5(1) contained in its 

subparagraph (c).63 Hence, Article 5(1) had also been breached. 

  

Finally, after addressing the applicant’s complaints regarding Articles 8 and 6(3) ECHR, which 

will not be discussed here, the last two alleged violations that the Court had to address 

concerned Article 2 of Protocol 4 and Article 3 of Protocol 1. With regards to the former, the 

applicant had argued that the special preventive measures that were imposed on him beyond 

his acquittal breached his right to free movement.64 The ECtHR, considering the restrictions 

that the applicant was placed under for a period of three years to be severe and to indubitably 

constitute an interference with Article 2 of Protocol 4, stated that while it is not necessarily the 

case that evidence which is insufficient for a conviction is also insufficient to  justify special 

preventive measures, in the case of the applicant, there was no concrete evidence to suggest 

that there was a risk of him reoffending, nor did any other reasons justify the severe measures 

to which he was subjected.65 Thus, the applicant’s rights under Article 2 of Protocol 4 had been 

violated.66 As for the applicant’s claim under Article 3 of Protocol 1, this complaint concerned 

                                                 
59 Ibid., para 163. 
60 Ibid., paras 164-165. 
61 Ibid., para 171. See also Giulia Manzoni v Italy (App no 19218/91) ECHR 1 July 1997, ECHR 1997-IV, para 
25.  
62 Ibid., para 172. 
63 Ibid., para 173. 
64 Ibid., para 189. 
65 Ibid., paras 193-196. 
66 Ibid., para 197. 
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his disenfranchisement from voting for a period of three years despite having been acquitted.67 

While the right to vote is not expressly articulated under Article 3 of Protocol 1, the Court first 

determined it to be included under this Article in Mathieu-Mohin and Clerfayt68, and it has 

subsequently confirmed this understanding in various cases.69 Reiterating the implication of 

the right to vote also in relation to the applicant’s case, the Court held that the aim of inhibiting 

any influence of members of the Mafia over Italian politics was legitimate, but was rendered 

baseless by the applicants acquittal.70 Thus, this Article had also been breached.71 

 

 

2.2 Step 1 – Identifying the Relevant Norms 

 
The first step in the framework presented in Section 1.2 of this chapter was determined to be 

that of identifying the types of norms that are at play in a given case. Let us first briefly recall: 

Rules are marked by a definitive articulation of their scope, which can thus be determined 

without the help of other norms. They are applied to their full extent, unless a valid exception 

applies which, being a rule itself, displaces the original rule. Principles, on the other hand, do 

not have a clearly defined scope. Instead, the effect of principles is determined through 

interaction with other principles, as part of a process of weighing. Having this in mind, the 

present section will examine each of the ECHR provisions implicated in the case example in 

order to determine whether the norms involved should be identified as rules or principles. 

 

2.2.1 Identifying Article 3 ECHR  

 
Article 3 ECHR reads as follows: “No one shall be subjected to torture or to inhuman or 

degrading treatment or punishment.”72 This prohibition is absolute, without any exceptions 

applying, as has been confirmed by the ECtHR many times.73 As we might recall, prohibitions 

such as this provide rather straightforward examples of rules, because their boundaries are 

                                                 
67 Ibid., para 198. 
68 Mathieu-Mohin and Clerfayt v Belgium (App no 9267/81) ECHR 2 March 1987 Series A No 113 (Mathieu-
Mohin and Clerfayt), paras 51-52. 
69 See for example Hirst v UK (App no 74025/01) ECHR 6 October 2005, ECHR 2005-IX, para 57; Matthews v 
UK (App no 24833/94) ECHR 18 February 1999, ECHR 1999-I (Matthews), para 63. 
70 Labita (n6), paras 201-203. 
71 Ibid., para 203. 
72 ECHR (n1), Article 3. 
73 See for example Aksoy v Turkey (App no 21987/93) ECHR 18 December 1996 ECHR 1996-VI (Aksoy v 
Turkey), para 62; Saadi v Italy (App no 37201/06) ECHR 28 February 2008 (Saadi v Italy), para 127; Chahal 
(n49), para 79; Gäfgen (n74), para 107. 
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expressed in absolute terms. Indeed, the wording of the provision of Article 3 reveals a norm 

whose scope is clearly defined and not reliant on being identified by means of balancing with 

another norm. There is in fact no indication that this obligation could at any point be balanced 

against another interest. Though some may argue that it is not always clear whether the 

threshold for a certain behaviour to fall within the scope of prohibited acts under Article 3 has 

been crossed, this in itself does not mean that the norm is balanced against other interests in 

order to establish this. Instead, as is usual for the application of rules, it must be determined 

whether the scope of the norms and the facts of the case correspond to each other – if so, the 

rule is engaged. The ECtHR has clearly excluded the possibility that balancing applies to this 

Article. For example, in Gäfgen74, the ECtHR was very clear on the absolute nature of Article 

3 and the resulting inapplicability of any weighing exercise, despite the difficult questions 

raised by the case.75 The Court recognised that the motivation for the impugned acts had been 

to save a life, but reiterated that the conduct of a person does not set aside the unambiguous 

and absolute prohibition contained in the Article 3.76 It also directly contrasted the absolute 

nature of Article 3 with the relative nature of Article 6.77 Finally, the Court often uses the 

following phrases in repeating its understanding of Article 3 as an absolute right: 

 
“Article 3…enshrines one of the fundamental values of democratic society. Even 

in the most difficult of circumstances, such as the fight against organised terrorism 

and crime, the Convention prohibits in absolute terms torture or inhuman or 

degrading treatment or punishment. Unlike most of the substantive clauses of the 

Convention and of Protocols Nos. 1 and 4…Article 3…makes no provision for 

exceptions and no derogation from it is permissible under Article 15…even in the 

event of a public emergency threatening the life of the nation…”78. 

 

Thus, neither exceptions nor derogations are permitted, nor is the gravity of the circumstances 

in any way to be weighed against the prohibition of torture enshrined in Article 3. This confirms 

the identification of Article 3 as a rule. 

                                                 
74 Gäfgen v Germany (App no 22978/05) ECHR 1 June 2010 (Gäfgen). 
75 Ibid., paras 107 and 176-178. The case involved the use of threats of torture by a German police officer in an 
attempt to save the life of a child who had been kidnapped.  
76 Ibid., para 107. 
77 Ibid., paras 176-178. The absolute nature of the right protected by Article 3 was already referred to in Section 
3 of the preceding chapter. 
78 Aksoy v Turkey (n73), para 62. For some of the cases where the ECtHR has used similar or identical wording, 
see Saadi v Italy (n73), paras 127 and 137; Chahal (n49), para 79; Gäfgen (n74), para 87; Selmouni v France 
(App no 25803/94) ECHR 28 July 1999 ECHR 1999-V (Selmouni), para 95; Labita (n6), para 119. 
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2.2.2 Article 5(3) ECHR – Rule or Principle? 

 
In respect to Article 5(3), we must first clarify which part of the provision we are concerned 

with for the purposes of the present case example. The Article provides that  

 

“[e]veryone arrested or detained in accordance with the provisions of paragraph 1 

(c) of this Article shall be brought promptly before a judge or other officer 

authorised by law to exercise judicial power and shall be entitled to trial within a 

reasonable time or to release pending trial. Release may be conditioned by 

guarantees to appear for trial.”79  

 
There are two aspects to this provision. The first concerns the promptness of a detainee being 

brought before the authorities upon his or her detention, and the second relates to the length of 

time a person is detained for pending trial. These two aspects of Article 5(3) are not only 

separated for the sake of syntax, but they in fact address different matters. Indeed, the ECtHR 

has stated that “t[h]ese two limbs confer distinct rights and are not on their face logically or 

temporally linked…”80. The rights referred to are, firstly, the right to promptly be brought 

before a judge or another officer of the law and secondly, the right to be put on trial within a 

reasonable time frame or be released in the meantime pending trial.81 The focus in relation to 

Mr Labita’s application was on the latter, and thus we will focus on this part of the Article. The 

second limb of Article 5(3) refers to the length of time until trial having to be ‘reasonable’ and 

that release may be subject to certain conditions. These expressions are less definitive than the 

wording encountered for example under Article 3 above, and they thus require an assessment 

of the circumstances of each case to determine their effect. Although no express limitation 

clause is included in Article 5(3), the Court has stated that Article 5(3) enshrines “…a guarantee 

against any arbitrary or unjustified deprivation of liberty…”82 [emphasis added], bringing the 

idea of justification, which is part and parcel of determinations related to limitation clauses, 

into the picture.  

 

                                                 
79 ECHR (n1), Article 5(3). 
80 See Stephens v Malta (App no 33740/06) ECHR 21 April 2009 (Stephens v Malta), para 52. See also TW v 
Malta (App no 25644/94) ECHR 29 April 1999 (TW v Malta), para 49. 
81 Ibid. 
82 Aquilina v Malta (App no 25642/94) ECHR 20 April 1999, ECHR 1999-III (Aquilina), para 47. 
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Indeed, the ECtHR has frequently ruled that “[c]ontinued detention can be justified in a given 

case only if there are specific indications of a genuine requirement of public interest 

which…outweighs the rule of respect for individual liberty.”83 What constitutes a reasonable 

period of detention must, moreover, be determined for each case individually, having regard to 

the specific circumstances at hand.84 States must be able to show that under the circumstances 

of the case, the length of detention was reasonable, and it is for the courts to examine all the 

facts in order to decide whether public interest considerations can justify an infringement of 

the right protected by Article 5(3).85 The examination as to whether a restriction can be justified 

on the basis of certain public interests seems inevitably to involve balancing the restricted right 

against these interests. Thus, it seems evident that we are concerned, here, with a principle, 

rather than a rule. 

 

2.2.3 Identifying the Right to Liberty in Article 5(1) 

 
The crucial part of Article 5(1) ECHR reads as follows: 

 
“Everyone has the right to liberty and security of person. No one shall be deprived 

of his liberty save in the following cases and in accordance with procedure 

prescribed by law[.]”86 

 
The wording of the second sentence of this provision clearly prohibits a person from being 

deprived of their liberty. The wording is as straightforward and unforgiving as that contained 

in Article 3 discussed above. Thus, this provision expresses a rule whose scope is clearly 

defined and must be applied fully. The words ‘save in the following cases and in accordance 

                                                 
83 W v Switzerland (App no 14379/88) ECHR 26 January 1993 Series A No 254-A (W v Switzerland), para 30. 
See also Kudła v Poland (App no 30210/96) ECHR 26 October 2000, ECHR 2000-XI (Kudła), para 110; McKay 
v UK (App no 543/03) ECHR 3 October 2006, ECHR 2006-X (McKay), para 42; Bykov v Russia (App no 4378/02) 
ECHR 10 March 2009 (Bykov), para 62; Idalov v Russia (App no 5826/03) ECHR 22 May 2012 (Idalov), para 
139. 
84 Wemhoff v Germany (App no 2122/64) ECHR 27 June 1968 Series A No 7 (Wemhoff), para 10; W v Switzerland 
(n83), para 30; Labita (n6), paras 152-153; Kudła (n83), paras 110-111; Idalov (n83), para 139.  
85 See for example McKay (n83), para 43; Bykov (n83), para 63. See also L Stevens ‘Pre-Trial Detention: The 
Presumption of Innocence and Article 5 of the European Convention on Human Rights Cannot and Does Not 
Limit Its Increasing Use’ (2009) 17 European Journal of Crime, Criminal Law and Criminal Justice 165, at 171-
172; C Ballard ‘A Statute of Liberty? – The Right to Bail and a Case for Legislative Reform (2012) South African 
Journal of Criminal Justice 24, at 31-32. Note that the Court has developed four public interest-related reasons for 
which it may deem it justified for a detainee to be refused bail. These are 1) the risk of the accused failing to 
appear for trial; 2) the risk that the accused would, upon release, act in a way to prejudice justice; 3) the risk that 
the accused might commit further offences; and 4) the risk of public disorder. See Smirnova v Russia (App nos 
46133/99 and 48183/99) ECHR 24 July 2003, ECHR 2003-IX (Smirnova), para 59; Tiron v Romania (App no 
17689/03) ECHR 7 April 2009 (Tiron), para 37; Stevens, at 172. 
86 ECHR (n1), Article 5(1).  
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with procedure prescribed by law’ do not bring in any possibility of balancing this norm against 

other norms. Instead, they express that there are valid exceptions to the rule. These exceptions 

must be in accordance with the law, and are listed in the six subparagraphs.87 We might recall 

here the example of a framework of rules which was discussed in Chapter 2 of this study. 

Similar to the amalgamation of exceptions emanating from a rule contained in the DTC 

between Italy and the UK, which was shown to create an extensive cluster of rules, Article 5(1) 

gives rise to a framework of eleven rules. Figure 3, below, illustrates how each ‘exception 

statement’ contained in the six subparagraphs expresses one or two exceptions, which each 

constitute a rule in themselves.88 Thus, although Article 5(1) differs in this sense from Article 

3 which, as we saw above, does not allow for any exceptions, this does not mean that Article 

5(1) can be identified as a principle. It simply means that when applying this Article, it must 

be determined whether the rule it contains is displaced by any of the rules entailed in the valid 

exceptions to this rule. If that is the case, the exception applies fully, and the rule is 

inapplicable; if no exceptions displace the rule, then it applies to its full extent.89  

 

Comparing the provision of Article 5(1) (read in the context of the entire provision under 

Article 5) to the ECHR provisions encountered in Chapter 2 as part of the identification of 

human rights norms containing limitation clauses as principles, it is clear that we must 

distinguish it from these provisions. While provisions such as those contained in Article 8 to 

11 ECHR contain references to a determination of what is ‘necessary in a democratic society’ 

and to the kinds of interests that may be considered in this respect, none of the provisions of 

Article 5 contains any such reference.90 Although the Court sometimes reads such limitation  

 

                                                 
87 Ibid., Article 5(1): “(a) the lawful detention of a person after conviction by a competent court; (b) the lawful 
arrest or detention of a person for noncompliance with the lawful order of a court or in order to secure the 
fulfilment of any obligation prescribed by law; (c) the lawful arrest or detention of a person effected for the 
purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an 
offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having 
done so; (d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful 
detention for the purpose of bringing him before the competent legal authority; (e) the lawful detention of persons 
for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts 
or vagrants; (f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the 
country or of a person against whom action is being taken with a view to deportation or extradition.”  
88 In order to simplify the graph, the subparagraphs expressing the six exceptions have not been restated and are 
instead represented by the boxes referred to as ‘Exception 1’, ‘Exception 2’, and so forth. 
89 See also I Bryan and P Langford ‘The Lawful Detention of Unauthorized Aliens under the European System 
for the Protection of Human Rights’ (2011) 80 Nordic Journal of International Law 193, at 198, who consider that 
the statement contained in Article 5(1) is ‘unequivocal’ and that it is subject to ‘six permissible exceptions’ which, 
if applicable, mean that the right to liberty of a person has not been breached. 
90 See also Ibid., fn 16. 
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clauses into provisions that do not expressly contain them,91 it is clear from the Court’s case 

law that the ECtHR does not apply Article 5(1) in the way it applies Articles containing 

(express or implied) limitation clauses, instead construing the exceptions found in the six 

subparagraphs narrowly, and applying Article 5(1) in full once it is established that none of the 

                                                 
91 A Barak Proportionality: Constitutional Rights and Their Limitations (Cambridge University Press Cambridge 
2012) 134-135.  

 
 
 

 
 
 
 
 
 

 
 
 
 
 

 

 
 

 

 
 
 
 
 
 
 

Figure 3 
Art. 5(1) - Rule 1 

 
No one shall be deprived of their liberty. 
 

Art. 5(1)(a)  
 

 Exception 1 
 

 

Art. 5(1)(d) - 
Rule 8 

 
A minor may 
lawfully be 

deprived of their 
liberty for the 

purpose of 
bringing them 

before the 
competent legal 

authority. 

Art. 5(1)(a) - 
Rule 2 

 
A person may 

lawfully be 
deprived of their 
liberty when the 

detention is 
prescribed in 

accordance with 
the law and 

follows 
conviction by a 

competent court. 
 

Art. 5(1)(e) - Rule 9 
 

A person may lawfully 
be deprived of their 

liberty for the purpose 
of preventing the 

spreading of infectious 
diseases. 

Art. 5(1)(e) - 
Rule 10 

 
Alcoholics, drug 
addicts, vagrants 
and persons of 
unsound mind 

may lawfully be 
deprived of their 

liberty in 
accordance with a 

procedure 
prescribed by law. 

Art. 5(1)(f) - 
Rule 11 

 
A person may 

lawfully be 
deprived of their 
liberty when the 

detention is 
prescribed in 

accordance with 
the law and 

follows 
conviction by a 

competent court. 

Art. 5(1)(b) - Rule 3 
 

A person may lawfully 
be deprived of their 

liberty when the arrest 
or detention is based on 

the person’s 
noncompliance with the 
lawful order of a court. 
 

. 
 

Art. 5(1)(b) - 
Rule 4 

 
A person may 

lawfully be 
deprived of their 
liberty where the 

arrest or detention 
is aimed at 

securing the 
fulfilment of any 

obligation 
prescribed by law. 
 

Art. 5(1)(c) - Rule 5 
 

A person may lawfully be 
deprived of their liberty for 
the purpose of bringing a 

person before the competent 
legal authority on reasonable 

suspicion of having 
committed an offence. 

 

Art. 5(1)(c) - Rule 
6 
 

A person may lawfully 
be deprived of their 

liberty when it is 
reasonably considered 
necessary to prevent 
his committing an 

offence or fleeing after 
having done so. 

Art. 5(1)(d) - Rule 7 
 

A minor may lawfully 
be deprived of their 

liberty for the purpose 
of educational 

supervision when the 
detention is prescribed 

by lawful order. 

Art. 5(1)(b)  
 

 Exception 2 
 

 

Art. 5(1)(d)  
 

 Exception 4 
 

 

Art. 5(1)(e)  
 

 Exception 5 
 

 

Art. 5(1)(f)  
 

 Exception 6 
 

 

Art. 5(1)(c)  
 

 Exception 3 
 

 

 
 
Fig. 3:    = Rules;   = Exceptions. 
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exceptions has displaced it.92 The case of Guzzardi v Italy93 provides a good example of this, 

with the ECtHR first establishing that the facts of the case corresponded with the scope of 

Article 5(1),94 before inspecting whether any of the exceptions displaced the rule contained in 

it.95 As it was found that this was not the case, it held that Article 5(1) had been breached.96 

Thus, in sum, it appears evident that Article 5(1) must be understood to give rise to a cluster of 

rules, rather than principles, and must be applied as such. 

 

2.2.4 Identifying Article 2 of Protocol 4 

 
Moving on to Article 2 of Protocol 4, the provision establishes a person’s freedom of 

movement, providing that: 

 
“1. Everyone lawfully within the territory of a State shall, within that territory, have 

the right to liberty of movement and freedom to choose his residence. 

 

2. Everyone shall be free to leave any country, including his own. 

 

3. No restrictions shall be placed on the exercise of these rights other than such as 

are in accordance with law and are necessary in a democratic society in the interests 

of national security or public safety, for the maintenance of ordre public, for the 

prevention of crime, for the protection of health or morals, or for the protection of 

the rights and freedoms of others. 

 

4. The rights set forth in paragraph 1 may also be subject, in particular areas, to 

restrictions imposed in accordance with law and justified by the public interest in 

a democratic society.”97 

 

                                                 
92 See for example Engel and Others v Netherlands (App nos 5100/71; 5101/71; 5102/71; 5354/72; 5370/72) 
ECHR 8 June 1976 Series A No 22, para 57; Winterwerp v Netherlands (App no 6301/73) ECHR 24 October 
1979 Series A No 33 (Winterwerp), paras 37 and 39; Guzzardi (n93), paras 98 and 100; Quinn v France (App no 
18580/91) ECHR 22 March 1995 Series A No 311, para 42; Kurt v Turkey (App no 24276/94) ECHR 25 May 
1998, ECHR 1998-III, para 122; Saadi v Italy (n73), para 43; Lexa v Slovakia (App no 54334/00) ECHR 23 
September 2008, paras 118-119. See also Bryan and Langford (n89), at 198, fn 17. 
93 Guzzardi v Italy (App no 7367/76) ECHR 6 November 1980 Series A No 39 (Guzzardi). 
94 Ibis., paras 92-95. 
95 Ibid., paras 96-103. 
96 Ibid., para 104. 
97 ECHR (n1), Protocol 4, Article 2. 
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This provision, which is understood to be closely related to the right to liberty under Article 5 

ECHR, contains express limitation clauses in its third and fourth paragraphs, which determine 

that restrictions may be placed on the rights contained within Article 2 of Protocol 4 on the 

basis of certain public interests listed within these paragraphs. Indeed, paragraph 3 has many 

similarities and is in fact almost identical with the limitation clauses contained in Articles 8 

through 11 ECHR, which we already referred to in an earlier chapter in the context of principle 

identification. Not only are many of the interests listed in these Articles also referred to in the 

present provision, but it moreover also requires for any restrictions to be in accordance with 

the law and, importantly, necessary in a democratic society. As was discussed previously in 

the context of Article 8, the consideration of broad interests such as public safety or morals, as 

well as whether something can be deemed necessary in a democratic society, cannot be 

understood to enjoy a definitive answer applicable to all situations. Thus, these factors must be 

scrutinised anew for each individual situation that arises, and as part of such scrutiny, the 

interests involved must inevitably be weighed against the right to be protected. As such, it is 

quite clear that, like these Articles, the right to freedom of movement contained in Article 2 of 

Protocol 4 must be characterised as a principle.  

 

An interesting additional point that can be made here relates to the concept of an absolute core 

of a right, constituting a rule, which is surrounded by a grey zone, constituting a principle. In 

Guzzardi v Italy, we see the Court apply Article 5(1) as a rule, determining whether the facts 

of the case fell into the scope of this Article, and proceeding on this basis to determine that no 

exceptions applied to displace the rule. However, Judge Matscher, in his partial dissent, 

disagreed with the majority on this point, instead stating that while there had been a serious 

restriction to the applicant’s liberty, it was not enough to amount to a deprivation of liberty, 

and that the restriction was moreover justified and in accordance with the law.98 While this 

might be taken to go against the above established understanding of Article 5(1) as a rule, it is 

proposed here that, taken together with Judge Matscher’s reference to Article 2 Protocol 4 and 

(we might recall from Chapter 4) his remark on the core of Article 5(1) being surrounded by a 

‘grey zone’, it seems plausible to reason that Article 2 of Protocol 4 which, as we have just 

shown has the character of a principle, indeed contains an absolute core. This core takes the 

form of a rule, which prohibits any restrictions of movement that would be so severe as to 

amount to a violation of Article 5(1) ECHR.  

                                                 
98 Guzzardi (n93), Partly Dissenting Opinion of Judge Matscher, para 3. 
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2.2.5 Article 3 of Protocol 1 – Rule or Principle? 

 
Finally, the last provision relevant to the case example that we must now identify is that of 

Article 3 of Protocol 1: 

 

“The High Contracting Parties undertake to hold free elections at reasonable intervals by secret 

ballot, under conditions which will ensure the free expression of the opinion of the people in 

the choice of the legislature.”99 

 

It is immediately evident that this provision’s wording is quite different from that of other rights  

in the Convention, and this has in the past been taken to mean that the provision does not 

contain any individual rights – an assumption which was, however, rejected by the ECtHR in 

Mathieu-Mohin and Clerfayt.100 Having considered the preparatory works for Article 3 of 

Protocol 1, as well as interpreting it in light of the Convention as a whole, the Court held that 

there are certain subjective rights contained in this provision, namely the right to vote and the 

right to stand for election.101 In Labita, the former of these rights was implicated. The principles 

that the Court established with regards to both rights contained in Article 3 of Protocol 1 are 

by now well-established in the case law.102 Interestingly for the purposes of our case example, 

the Court made it clear from its very first case on this issue that these rights are not absolute, 

reasoning that “[s]ince Article 3 (P1-3) recognises them without setting them forth in express 

terms, let alone defining them, there is room for implied limitations…”103. Just as we have 

discussed in the context of principle identification in Chapter 2, and as we saw again above in 

relation to Article 5(3), rights which contain limitation clauses, whether implied or express, 

provide relatively straightforward examples of principles. Thus, it seems evident that Article 3 

of Protocol 1 falls within this category.  

 

                                                 
99 ECHR (n1), Protocol 1, Article 3. 
100 Mathieu-Mohin and Clerfayt (n68), para 48. 
101 Ibid., paras 48-51. This was confirmed in later cases, for example Ždanoka v Latvia (App no 58278/00) ECHR 
16 March 2006, ECHR 2006-IV (Ždanoka v Latvia), para 102. 
102 See for example Matthews (n69); Aziz v Cyprus (App no 69949/01) ECHR 22 June 2004, ECHR 2004-V (Aziz 
v Cyprus); Ždanoka v Latvia (n101); Tănase v Moldova (App no 7/08) ECHR 27 April 2010 (Tănase v Moldova). 
See also EC Lang ‘A Disproportionate Response: Scoppola v Italy (No 3) and Criminal Disenfranchisement in 
the European Court of Human Rights’ (2013) 28 American University International Law Review 835, at 844-845. 
103 Mathieu-Mohin and Clerfayt (n68), para 52; Matthews (n69), para 63; Ždanoka v Latvia (n101), para 103. 
Indeed, seeing as they are not expressly listed, the Court considers the limitations it finds implied in the provision 
to be more expansive than those included in the express provisions of Articles 8 to 11.  
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This is also supported by the fact that the Court usually approaches the question as to whether 

a restriction should be deemed permissible from the perspective of a proportionality 

assessment.104 It has moreover established that it “…has to satisfy itself that the conditions do 

not curtail the rights in question to such an extent as to impair their very essence and deprive 

them of their effectiveness…”.105 The proportionality approach confirms the principle 

character of the rights in question, bringing the balancing of the grounds for the limitations put 

forward by the state with the right of the individual into the picture. However, the reference of 

the Court to the concept of an essence also points to a more absolute core being contained in 

this right, and once this core is engaged, as we established in Chapter 4, balancing is excluded 

from its application.106 Thus, Article 3 of Protocol 1 can be understood to contain a right to 

vote of principles character which contains an absolute core that can be categorised as a rule.  

 

The Labita case thus evidences not only that the ECHR carries both rules and principles, but 

also that a single case may involve a number of norms of both types. This inevitably affects 

the application of the norms in question, as we shall see in the following sections.  

 

 

2.3 Step 2 – Determining a Conflict of Norms 

 
The second step in the framework should normally be to consider whether there is a clash 

between the provisions engaged in the case example and other interests, and if so, whether this 

clash amounts to a genuine norm conflict or an apparent one. Establishing this will determine 

how any arising tension must be resolved. However, as was stated in Section 1.3 above, in the 

specific case of the ECHR, we do not usually face genuine norm conflicts, as most cases are 

concerned with tensions between the different interests at play. Thus, there is no need to 

examine the present case example for genuine norm conflicts in the way suggested in Section 

1.3 of this chapter. Nevertheless, it is still possible to construct a norm conflict of some sort in 

the context of these tensions between ECHR rights inter se or between ECHR rights and other 

                                                 
104 J Rivers ‘Proportionality and Variable Intensity of Review’ (2006) 65 Cambridge Law Journal 174, at 186.  
105 Mathieu-Mohin and Clerfayt (n68), para 52; Matthews (n69), para 63; Aziz v Cyprus (n102), para 25; Ždanoka 
v Latvia (n101), para 104; Tănase v Moldova (n102), para 161. 
106 Note that the ECtHR refers to the essence of the right and the proportionality principle consecutively here, 
which is in line with the proposition made in Chapter 4 about the two being distinct but interconnected, with the 
question as to whether the essence of a right has been breached needing to be addressed first, and the 
proportionality assessment only being carried out where this is not the case. 
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interests.107 In the case of rights containing limitations clauses, this construction could be based 

on a reading of these limitations as expressing ‘norms’ which provide that ‘States have the 

right to restrict Convention rights in order to protect public interests such as national security’, 

to give an example. More generally, one could infer a ‘norm’ concerning the rights or interests 

of states vis-à-vis the Convention, which provides that the sovereignty of states over their 

territory must as far as possible be protected. In this way, it is possible to construct conflicts 

between such an implied norm representing governmental powers and Convention rights.108 

However, although this construction is useful for the present analysis, in that we can show how 

the characterisations of the Convention provisions as rules or principles affects the application 

of these norms, and thus the way that these ‘conflicts’ must be resolved, it is important to bear 

in mind that they do not constitute genuine norm conflicts of the type referred to in Chapter 1 

of this study. In light of this, it is also not necessary to explore whether the conflicts at hand 

are genuine or apparent.  

 

Turning to our case example, let us see how a conflict could be constructed for each of the 

provisions at issue in the case. As regards Article 3, which does not allow for any limitations 

on the basis of public interests, or indeed any exceptions, this construction must be based on a 

‘norm’ expressing the right of a state to have its sovereignty respected by the ECHR system. 

To be sure, such a construction is highly abstract and is only used here in order to show how 

the application of this norm based on its characterisation as a rule would affect the resolution 

of a hypothetical conflict. Similarly, Article 5(1), while permitting a number of exceptions, 

also does not permit any restriction of the right based on other interests or rights, and thus any 

construction of a conflict between the rights contained in it is similarly abstract and only serves 

to aid our analysis. Here, as with Article 3, the norm conflict is built from a constructed clash 

between the individual’s right to liberty as expressed in Article 5(1) and an implied norm 

expressing the state’s right to have its sovereignty respected. 

 

                                                 
107 Note that it has been argued that true conflicts between fundamental rights are much less common than is 
sometimes assumed. See J Bomhoff ‘“The Rights and Freedoms of Others”: The ECHR and its Peculiar Category 
of Conflicts Between Individual Fundamental Rights’ in E Brems (ed) Conflicts Between Fundamental Rights 
(Intersentia Antwerp 2008) 629. 
108 Jacco Bomhoff, in writing about conflicts between rights and interests as opposed to conflicts between the 
rights of different individuals, considers a conflict between governmental powers (conducting its foreign relations) 
and an individual’s right (freedom of expression) to have been central to the Colombani case. See Bomhoff (n107), 
at 639-640. See also Colombani and Others v France (App no 51279/99) ECHR 25 June 2002, ECHR 2002-V. 
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Whereas the former two provisions, which we have previously characterised as rules, do not 

contain anything within their provisions that makes it possible to infer from them a more 

specific norm that could be placed in opposition of the right involved, the other three rights 

from the case example that were discussed were all revealed to be principles, and thus the 

possibility of balancing them against other interests is already implied in characterising them 

as such. As regards Article 5(3), the Italian government had argued that it had been justified in 

detaining the applicant for such a lengthy period of time on the basis that there was ‘weighty 

evidence’ against him, and that it was indeed obliged to carry out a particularly thorough and 

rigorous, and thus inevitably lengthy, investigation due to the offences in question being related 

to the Mafia. It was noted above that the part of the right which was engaged in Mr Labita’s 

case related to the reasonableness of the length of the detention, and that despite there not being 

an express limitation clause to this right, the Court has frequently held that certain restrictions 

may be justified on the basis of a ‘genuine requirement of public interest’. Thus, for the purpose 

of our analysis we can imply from this a ‘norm’ expressing the state’s right to limit the right of 

an individual not to be detained for an unreasonable length of time for the purpose of protecting 

the public interest, which clashed in this case with Mr Labita’s right. Constructing a conflict in 

this way, we can move beyond a clash of Article 5(3) with a mere interest to consider the 

application of this provision in the case of a norm conflict.  

 

In contrast to Article 5(3), we have seen that Article 2 of Protocol 4 contains an explicit 

limitation clause allowing for the restriction of a person’s freedom of movement in the interest 

of, inter alia, national security, public safety, and other public interests, as well as the 

protection of the rights of others. Hence, we can construct a conflict of norms, rather than mere 

interests, by implying from this limitation clause a ‘norm’ expressing the right of the state to 

restrict a person’s freedom of movement on the basis of these interests, which stands in conflict 

with Mr Labita’s right. Finally, as regards the final provision of the case example that interests 

us for our purposes, Article 3 of Protocol 1, like Article 5(3), does not contain an explicit 

limitation clause. As stated above, it has been established in the Court’s case law that this 

provision inter alia protects a person’s right to vote. Considering that the right itself is implied 

in the wording of the provision rather than being expressly formulated, it is not surprising that 

this right is not only to be considered relative, but that, as the Court has frequently held, 

“…there is room for implied limitations…”109, and that the margin of appreciation granted to 

                                                 
109 Labita (n6), para 201.  
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states in this respect is particularly wide.110 Thus, if we are to construct a conflict between the 

right to vote and another norm, the other ‘norm’ that we could imply from the Court’s general 

application of the limitations it considers to be implicit within this right could be a norm 

expressing that states have the right to place the right to vote under certain conditions, and that 

they have a wide discretion to decide upon these conditions, so long as they do not impair the 

essence of the right.111 This ‘norm’ can be constructed to stand in conflict with Mr Labita’s 

right to vote in the case example at hand. 

 

Bearing these constructed conflicts in mind, we will now turn to the final step. 

 

  

2.4 Step 3 – The Application of Norms and the Resolution of Norm Conflicts 

 
The third and final step in our framework concerns an illustration of how the provisions that 

we have previously identified as rules or principles are applied in practice. Moreover, this 

section will show how the application of these norms, which is dependent on their 

identification, can also help us conceptualise how a conflict between these norms and other 

norms would be resolved. This will be based on the constructed norm conflicts established in 

the previous section. Hence, we now turn towards the individual norms engaged in the Labita 

case. In doing so, we shall study those Articles that were identified as rules on the one hand 

(Articles 3 and 5(1) ECHR), and those identified as principles on the other (Article 5(3) ECHR, 

Article 2 of Protocol 4, and Article 3 of Protocol 1) together, as the application of these norms 

is expected to be similar.  

 

2.4.1 Applying Rules in the ECHR System 

 
Starting with Article 3 ECHR, let us first take a look at what the Court had to address in relation 

to this provision. On the one side, the applicant argued that his rights under Article 3 had been 

violated due to his ill-treatment at Pianosa Prison. On the other, the Italian government stated, 

firstly, that the treatment complained of had not reached the level of severity necessary to 

engage Article 3, and secondly, that the investigation it had carried out satisfied its obligations 

                                                 
110 Ibid. 
111 See for example Ibid. 
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under Article 3.112 The disagreement between the parties thus concerned the scope of Article 

3, and the outcome of the case rested on the Court’s application of the norm before it. The 

Court began by repeating its frequently-made statements regarding the scope of the prohibition 

of torture, confirming that this prohibition applies in absolute terms, also in the most difficult 

circumstances, and that the victim’s conduct has no bearing on its application.113 The Court 

also recalled that for Article 3 to be engaged the treatment complained of must attain a 

‘minimum level of severity’.114 It is important to note here that while the Court referred to the 

relativity of this minimum level of severity, this does not mean that the norm itself must be 

considered to be relative, nor that its application is relative. As was established in Chapter 2, 

the fact that the threshold that must be attained for a certain norm to be engaged is relative does 

not mean that the norm in question should be applied ‘as far as possible’ or that its application 

depends on it being balanced with another norm. 

 

It was already explained above that, in order to apply the norm contained in Article 3, it must 

be determined whether the facts of the case correspond to the scope. Indeed, the Court, after 

restating the scope of Article 3, then proceeded to examine whether the facts of the case, that 

is the ill-treatment that the applicant alleged to have suffered, fell within the scope of the 

prohibition. Coming to the conclusion that there was not enough evidence to prove that the 

applicant had been subjected to ill-treatment which amounted to the kind of treatment covered 

by Article 3, the Court established that the facts could not be established to fall within the scope 

of this Article.115 The Court then considered that Article 3 also contains within its scope an 

obligation to carry out an effective official investigation, as the absolute right protected by this 

                                                 
112 Ibid., paras 115-116. 
113 Ibid., para 119. See also S Smet ‘Conflicts between Absolute Rights: A Reply to Steven Greer’ (2013) 13 
Human Rights Law Review 469, at 489. 
114 Ibid., para 120. 
115 Ibid., para 129. Note that this was decided by a very slim majority of 9 versus 8 votes. The minority felt that, 
considering the difficulties that a prisoner may face in collecting evidence of his or her ill-treatment at the hands 
of the authorities who detain him/her, the method of assessment of the evidence provided that was used by the 
majority was inadequate, and that the majority erred in finding the evidence provided by Mr Labita insufficient 
to establish that Article 3 was engaged. Instead, the minority found that there was enough evidence to establish 
that there had been a violation of the substantive limb of Article 3. This indeed makes sense, considering that, as 
the minority pointed out, the Italian government had in fact admitted, before the Commission, to the applicant’s 
treatment being ‘appalling’, and even though it then disputed a breach of Article 3 before the Court, it did not do 
so on the basis of denying the occurrence of the treatment, but on the basis that it did not fall within the scope of 
Article 3. See Ibid., Joint Partly Dissenting Opinion of Judges Pastor Ridruejo, Bonello, Makarczyk, Tulkens, 
Strážnická, Butkevych, Casadevall and Zupančič, paras 1 and 3. See also C Harvey ‘Protecting the Marginalised: 
The Role of the European Convention on Human Rights’ (2000) 51 Northern Ireland Legal Quarterly 445, at 452. 
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Article would otherwise be rendered ineffective.116 Here, the Court did find that the facts of 

the case before it, that is the state’s lack of an effective investigation, did fall within the scope 

of the obligation contained in the rule under Article 3, and that there was therefore a violation 

of the applicant’s rights as concerned this procedural aspect of the Article. It is clear that the 

Court, in applying Article 3, was only ever concerned with determining whether there was a 

correspondence between the scope of Article 3 and the facts of the case. There was never any 

discussion of applying the Article in combination with another norm in order to determine its 

effect in the case at hand. Indeed, the Court explicitly excluded these kinds of considerations 

from its application of Article 3. By having previously established that Article 3 contains a 

rule, rather than a principle, the method of application employed by the Court is easily 

explained.  

 

Equally, the resolution of a conflict would be affected by the appropriate application of this 

rule. In the previous section, a hypothetical conflict was constructed between a state’s right to 

have its sovereignty respected by the ECHR system and Article 3 ECHR. Such a conflict would 

need to be resolved by determining which of the norms prevails. As we know, the first port of 

call is usually to consider whether the norms in question are of the same rank. We also know 

that the prohibition of torture not only enjoys special protection on the basis of being an 

absolute right, but it has moreover been established to constitute a norm of jus cogens, and this 

has been acknowledged by the ECtHR itself.117 Thus, recalling the previous argument that jus 

cogens indeed constitutes one of two potential instances of lex superior at the international 

level, leaving aside the rare use of this maxim, and seeing as the jus cogens status of the 

prohibition of torture means that it is of higher rank than all other non-peremptory norms, a 

conflict of the sort constructed here would be resolved by means of the application of lex 

superior, resulting in Article 3 prevailing over the state’s right to have its sovereignty 

respected.118 

 

                                                 
116 Ibid., para 131. The Court has repeatedly stated that Article 3 entails the obligation to carry out an effective 
investigation. See JP Costa ‘The European Court and Its Recent Case Law’ (2003) 38 Texas International Law 
Journal 455, at 461. 
117 Al-Adsani v UK (App no 35763/97) ECHR 21 November 2001, ECHR 2001-XI (Al-Adsani), paras 60-61; Ould 
Dah v France (App no 13113/03) ECHR 17 March 2009, at 16; Selmouni (n78), para 95. See also WA Schabas 
The European Convention on Human Rights: A Commentary (Oxford University Press Oxford 2015) 179.  
118 Of course, this is so provided that we assume the state’s right in this case to be a norm which does not have jus 
cogens status. 
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The Court’s application of Article 5(1) is similarly straightforward, and rather swift. The Court 

focused on determining the scope of this right, and in doing so examined the list of exceptions 

contained in the six subparagraphs, determining that the only subparagraph under which the 

detention of the applicant beyond his acquittal could fall was subparagraph (c). Thus, it had to 

examine the scope of this subparagraph in order to establish whether the particular facts of the 

case corresponded to it. Having reiterated that, apart from slight delays, detention beyond 

acquittal falls outside the scope of the exception within Article 5(1)(c), the Court found that 

the delays in the applicant’s case could not be attributed to any steps taken towards his release, 

and thus did not fall within the scope of this exception.119 Thus, no other considerations were 

considered, nor was there any mention of justifications for the restriction of the applicant’s 

Article 5(1) right. The Article was applied purely by determining its scope and then examining 

whether the facts matched the scope, including a determination of the scope of any exceptions 

and matching whether the facts correspond to any of them. This application of Article 5(1) and 

its exceptions is explained when considering that we have previously determined that Article 

5(1) must be identified as a rule, and that each of the subparagraphs moreover contains further 

rules.  

 

Just as was already argued in reference to Article 3 above, the application of Article 5(1) in 

this way also affects where we must turn in order to resolve any hypothetical conflict that might 

arise between this provision and another norm. In the event of a conflict such as the one we 

constructed in the previous section, between Article 5(1) and the state’s implied right for 

respect of its sovereignty, if the state right is understood to be a rule, we must once more 

examine whether the two norms are of equal rank. In the case of Article 5(1), it has not been 

established as being part of the widely recognised group of jus cogens norms, and as such does 

not appear to have any hierarchical superiority over other ordinary norms. Thus, any conflict 

with other rules must be based on the maxims discussed in Section 1 of Chapter 3. With there 

being no conflict clause within the ECHR addressing this matter, and lex posterior not applying 

due to the norms emanating from the same Convention, the only maxim that might solve this 

conflict of rules would be the lex specialis maxim. However, apart from the question as to 

whether this really constitutes resolution or rather falls within the ambit of interpretation, it is 

also doubtful whether one could argue that the two norms in play in the constructed conflict 

indeed regulate the same subject matter. If it could be found that they do, Article 5(1) would 

                                                 
119 Labita (n6), paras 171-173. 
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seem to be the more special rule and would thus take precedence. Barring the applicability of 

this doctrine, it seems likely that a conflict of this sort, especially considering that it takes place 

within a treaty, would be resolved by reading the two norms in harmony with each other. 

Moreover, considering that the ECHR is primarily a treaty protecting individual rights, it stands 

to reason that such an interpretation would consider that the right in Article 5(1) should be read 

to be in harmony with the state right, thus applying fully. In such a case, our constructed 

conflict would, ultimately, only be apparent. 

 

2.4.2 The ECtHR’s Application of Principles 

 
The Court’s application of Article 5(3) differs starkly from that of Articles 3 and 5(1). The 

dispute concerned whether the restriction of the applicant’s right under Article 5(3) – that is, 

his lengthy detention – was justified. It is immediately clear that this differs from the above-

demonstrated application of the prohibition of torture, where no justification would even be 

considered as part of applying the norm, in that determining whether a restriction is justified 

inevitably requires something being pitted against the interest of the individual to have his or 

her right protected. The first step taken by the Court was to reiterate the fact that lengthy 

detention can only be justified if there are genuine public interest requirements that outweigh 

the individual right to liberty.120 Hence, it is at once apparent that the Court’s application of 

the norm expressed by Article 5(3) was not limited to establishing the scope of this norm and 

then determining whether the facts of the case corresponded to it. Instead, the Court based its 

application of the norm on an examination of the justification provided on the one hand, and 

the restriction established by the facts of the case on the other.121 The effect of Article 5(3) was 

thus contingent upon the exact circumstances of the case, as any justification of a restriction to 

this right is inevitably dependent on the specific facts of each case. The ECtHR, in examining 

the government’s reasons for continuing to keep Mr Labita detained, considered whether each 

of the reasons put forward was ‘relevant and sufficient’ to justify his lengthy detention, coming 

to the conclusion that none of them indeed achieved this standard.122 Its conclusion that there 

had been a violation of Article 5(3) was thus not based on a determination that the facts of the 

case corresponded to a clearly defined scope, but rather on a reading of Article 5(3) in 

combination with other considerations, which contributed to establishing the effect this right 

                                                 
120 Ibid., para 152. 
121 See Ibid. 
122 Ibid., para 153. 
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would have in the present case. This application is in line with Article 5(3)’s characterisation 

as a principle. 

 

Although the considerations which contributed to the Court’s application of Article 5(3) 

concerned public interests, rather than norms, the application of Article 5(3) that we have just 

demonstrated also tells us how to conceptualise a hypothetical conflict between Article 5(3) 

and another norm of principle character. Bringing the constructed conflict between this right 

and an implied ‘norm’ expressing the state’s right to limit it for the purpose of protecting the 

public interest (which we may assume here to be of principle character) into the picture, it is 

thus clear that this conflict would be resolved through a balancing of the two norms involved. 

As we saw in Chapter 4, this balancing is evident in many of the ECtHR’s cases, and is part of 

its application of the proportionality assessment (specifically, the narrow aspect of 

proportionality). Neither of the two norms is displaced completely. Instead, they are both 

applied as far as possible – even the principle that is outweighed in the specific situation. In 

Mr Labita’s case, the reasons put forward by the government to justify its restriction of Article 

5(3) were not weighty enough to override his right. Hence, the norm conflict would be resolved 

in his favour. However, in another case, with different circumstances, the outcome could be 

different, provided that the justifications are deemed weightier and thus outweigh the right in 

question. Moreover, it could also be the case that in a given scenario a restriction impairs the 

right under Article 5(3) to such an extent that its very core is disturbed. Here, with the core 

constituting a rule rather than a principle, the conflict would be resolved in favour of the rule, 

whose ought is more clearly defined than that of the colliding principle.  

 

Turning towards the Court’s application of Article 2 of Protocol 4, the government argued that 

the restriction it had placed on the applicant’s right did not constitute a violation, due to the 

serious evidence of his guilt which had justified his being committed and which had not been 

rebutted during the trial.123 The Court, similarly to its application of Article 5(3), applied this 

provision by examining whether the restrictions that had been placed on the applicant, which 

it considered to be severe, could be considered to be necessary in a democratic society.124 In 

doing so, it examined the grounds on which the government claimed that the restrictions were 

justified. Thus, establishing that there had been an interference with the right was not enough. 

                                                 
123 Ibid., para 190. 
124 Ibid., para 195. 
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Other considerations, which are listed in Article 2(3) of Protocol 4, came into play to determine 

the effect that the right in question was to have in the case at hand. In the end, the Court, 

considering the evidence regarding the risk posed by the applicant, concluded that the grounds 

put forward by the government were not corroborated by other evidence, and were not 

sufficient to justify the severe restrictions on the applicant’s freedom of movement under 

Article 2 Protocol 4.125 Thus, the Court balanced the applicant’s right against other interests 

related to the maintenance of public order and the prevention of crime. This application 

evidences that in the event of a conflict such as the one constructed under the previous section, 

the Court would need to balance the two norms involved, by means of considerations such as 

the severity of the interference and the importance (or risk to) the interests involved. By 

weighing these considerations, it may be determined which of the norms outweighs the other 

in a given case. Once again, while in Mr Labita’s case, it appears that the interference with his 

freedom of movement was severe and that the interests claimed by the government were not 

enough to justify the restriction, and thus a conflict would be resolved in favour of his right 

under Article 2 of Protocol 4, the outcome might be different in other cases depending on the 

particular circumstances that apply. As with Article 5(3), though it is possible that a right is 

outbalanced, it is also possible that balancing is completely excluded if the very essence of the 

right is impaired, thus engaging a rule and not a principle, which requires a different kind of 

resolution.  

 

This particular event is also interesting in relation to our final example, Article 3 of Protocol 

1. The government argued that the restriction it had placed on the applicant’s right to vote was 

justified on the basis of the risk that is posed by the Mafia influencing elections, and that it was 

thus proportionate.126 Just as in the case of the two provisions already discussed above, the 

Court’s application of Article 3 of Protocol 1 involved a consideration of other interests, which 

influenced the effect that this right had in the case at hand. Because this particular right is not 

expressly defined in the provision, let alone provided with specific limitations clauses, the 

considerations that the Court will take into account in establishing the right’s effect are rather 

broad.127 Moreover, in Labita, a wide margin of appreciation is also said to have implicitly 

been applied by the ECtHR, due to the Court’s recognition of the threat posed to the Italian 

                                                 
125 Ibid., paras 196-197. 
126 Ibid., para 199. 
127 D Rietiker ‘The Principle of “Effectiveness” in the Recent Jurisprudence of the European Court of Human 
Rights: Its Different Dimensions and Its Consistency with Public International Law – No Need for the Concept 
of Treaty Sui Generis’ (2010) 79 Nordic Journal of International Law 245, at 265, fn 102. 
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state by the Mafia.128 In order to apply the right in question, and thus also in the event of a 

conflict, the Court must determine first, whether the essence of the right was impaired, and if 

that is not the case whether, on the balance of things, the restriction was proportionate.129 

Indeed, the Court usually approaches an examination of the right to vote from the perspective 

of proportionality.130 As regards our case example, the Court did not seem to find that the 

essence had been impaired, although it did not specifically say so. Instead concentrating on the 

proportionality of the restriction, the Court did not find the restriction proportionate, because 

it considered that there was a lack of concrete evidence which “…severed the sufficient 

relationship that had existed between disenfranchisement and the government’s aim of 

preventing the Mafia from influencing elections.”131 Thus, it found that the right had been 

breached. If the resolution of a conflict between Article 3 of Protocol 1 and our implied state 

right had been at issue, this conflict would thus have been resolved through such balancing, as 

is in line with the Article’s identification as a principle. Instead, while the Court did not find 

that the essence of the right had been infringed in this instance, if this were to be the case, the 

resolution of the conflict would exclude this kind of balancing. 

  

Thus, the present section has shown that the ECHR carries both rules and principles within its 

provisions and that the identification of these provisions as either rules or principles can help 

us conceptualise the way that they are applied in the case law, and thus by extension also how 

any potential conflict arising between these provisions and other norms must be approached. 

However, having been able to show this in relation to a court with a largely coherent body of 

case law, whose field is closely linked to the field from which the principles theory was 

developed, and which deals with a particular set of provisions, in relation to which it can readily 

be considered to be an expert, is one thing. Showing this in relation to the wider field of public 

international law, where we do not have one expert court addressing all legal issues, and where 

there is an abundance of legal norms that could have to be applied in a given case or that clash 

with other norms, is quite another. This shall be the task of the subsequent section. 

 

 

                                                 
128 Lang (n102), at 846. 
129 Labita (n6), para 201. 
130 Rivers (n104), at 186. 
131 W Ashby Powers ‘Hirst v United Kingdom (No 2): A First Look at Prisoner Disenfranchisement by the 
European Court of Human Rights’ (2006) 21 Connecticut Journal of International Law 243, at 267. 
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3. Applying the Framework to General Public International Law 
 
The present section turns from the field of human rights, which provided a useful and relatively 

straightforward example for illustrating how an identification of norms involved in a case can 

help us conceptualise their application and the kind of conflict resolution applicable to them, 

to the realm of general public international law, and other specialised fields of international 

law. However, while the ECHR example was built on a real case that was decided before the 

ECtHR, with only the determination of conflicts requiring a construction of sorts, the present 

example, which is aimed at expanding what we saw in the context of such a coherent human 

rights system to apply to other fields of international law and to general international law more 

broadly, is instead based on a hypothetical scenario, which will be developed in what follows. 

 

 

3.1 The Hypothetical Scenario 

 
In early 2012, our two fictional states, Iberna and Ablaria, entered into a bilateral agreement 

with each other, the Iberna-Ablaria Bilateral Trade Agreement (IABTA), regulating the trade 

relations between the two countries with respect to certain areas of trade. One of the provisions 

contained in the IABTA, Article 12, establishes that Iberna export a certain number of arms, 

namely four combat aircraft, to Ablaria per year, in order to enhance the security of both states. 

The IABTA came into force between the two parties on 1 October 2012. Moreover, another 

treaty applicable between the two parties is the 1999 Agreement on the Mediterranean Sea 

between Ablaria and Iberna (AMS). This agreement, adopted in light of Article 123 

UNCLOS132, which both Iberna and Ablaria have ratified, was concluded to regulate the shared 

use of the stretch of the Mediterranean to which both Iberna’s and Ablaria’s coastlines border. 

Article 5 of the AMS provides that the parties agree to share the use of each other’s exclusive 

economic zones (EEZ) in an equitable manner. The AMS also contains a provision, under 

Article 19, on the dispute settlement procedure that the two states have agreed upon, 

                                                 
132 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 
1994) 1833 UNTS 3 (UNCLOS), Article 123: “States bordering an enclosed or semi-enclosed sea should 
cooperate with each other in the exercise of their rights and in the performance of their duties under this 
Convention. To this end they shall endeavour, directly or through an appropriate regional organization: (a) to 
coordinate the management, conservation, exploration and exploitation of the living resources of the sea; (b) to 
coordinate the implementation of their rights and duties with respect to the protection and preservation of the 
marine environment; (c) to coordinate their scientific research policies and undertake where appropriate joint 
programmes of scientific research in the area; (d) to invite, as appropriate, other interested States or international 
organizations to cooperate with them in furtherance of the provisions of this article.” 
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establishing that any disputes arising in relation to the AMS shall be submitted to the 

jurisdiction of the ICJ at the behest of either party. 

 

In 2005, Iberna chose to expand its own harvest in its EEZ, in order to enhance the economic 

strength of its fishing sector both locally and with regards to exports to other countries. 

Conscious of the limitations of the harvested species in its EEZ and of the dangers of 

overexploitation of the resources for the sustainability of species populations, it decided, acting 

under Article 61 UNCLOS, to ban any foreign fishing within this zone. As a result, it notified 

Ablaria of its decisions, and gave Ablaria a period of three months to withdraw any fishing 

activity from the Ibernan EEZ. Ablaria, refusing to accept the ban and insisting on its rights 

under Article 5 AMS, continued to let its vessels fish in Iberna’s EEZ beyond the three months 

period set by Iberna, despite repeated requests from Iberna to cease any such activity. Iberna, 

claiming that it was acting under its UNCLOS obligations, reacted by preventing Ablarian 

fishing vessels from entering its EEZ. Meanwhile, as regulated under Article 12 IABTA, Iberna 

duly delivered four combat aircraft to Ablaria during the period of October 2012 and October 

2013. In September 2013, the UN SC adopted a resolution, Security Council Resolution 

*99999 (SC Res *99999), which established a trade embargo for weapons of any kind to 

Ablaria and two other states in the region for a preliminary duration of one year, as a response 

to rising tensions in that region. The resolution was adopted under the SC’s Chapter VII powers 

and was justified on the basis of concerns for the peace and security of the international 

community at large. Ablaria’s import of weapons was understood to be a key factor in bringing 

tensions to boiling point. Thus, the trade embargo was aimed at putting a stopper to the rising 

unrest and stockpiling of arms that was developing in the region, in order to allow peaceful 

negotiations and diplomatic efforts to take fruit. In response to the adoption of the SC 

resolution, and yielding to political pressure from its other trade partners, Iberna decided to 

suspend its supply of arms to Ablaria. Thus, from October 2013, no combat aircraft were 

supplied to Ablaria. When the latter complained, Iberna referred to the SC resolution to justify 

its actions. Ablaria, considering Iberna to have breached, and to continue to breach, its 

obligations under the IABTA, claimed that it was owed compensation to make up for Iberna’s 

failure to comply with the terms of the treaty.  

 

In mid-2015, when repeated attempts of the parties to resolve the disagreement concerning the 

IABTA through friendly negotiations had failed to bring about any result, the parties jointly 
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agreed to put their case before the ICJ.133 Moreover, with their dispute regarding the AMS still 

unresolved, Ablaria requested that the ICJ also rule on the issue of the suspended fishing access. 

Both Ablaria and Iberna, upon signing the UNCLOS, had in fact signed a written declaration 

under Article 287(1) UNCLOS, agreeing to the jurisdiction of the ICJ with regards to disputes 

regarding the interpretation and application of the Convention which cannot be resolved by 

peaceful means under Section 1 of Part XV of UNCLOS. However, Iberna, citing a special 

caveat contained in Article 297(3)(a) UNCLOS, did not accept the submission of the aspect of 

their disagreement concerning the AMS to ICJ jurisdiction, stating that, as a coastal state and 

in light of its sovereign rights with respect to living resources in its EEZ, it did not have any 

obligation to do so. Ablaria, on the other hand, disputed this, claiming that Iberna had the 

obligation to accept the ICJ’s jurisdiction on this matter according to the terms of the AMS. 

Thus, Ablaria asked the Court to determine 1) that Iberna had breached, and continued to 

breach, its obligations under the IABTA, by failing to supply the four combat aircraft as 

required under Article 12 IABTA, 2) that the Court had jurisdiction over the dispute concerning 

the AMS, as this was established under the terms of the AMS itself (Article 19 AMS), which 

took precedence over UNCLOS, and 3) that Iberna had violated Article 5 AMS, by banning 

Ablaria from fishing in its EEZ. Iberna, on the other hand, requested that the Court hold 1) that 

its suspension of the supply of four combat aircraft per year to Ablaria did not breach its 

obligations under the IABTA, seeing as these obligations were superseded by SC Res *99999 

on the basis of the superiority of UN Charter obligations over any other obligations, 2) that 

Ablaria’s application with regards to the issue concerning the AMS was inadmissible because 

the Court did not have jurisdiction over this dispute, according to Article 297(3)(a) UNCLOS 

and 3) that, in any case, should the Court accept Ablaria’s reasoning on this issue, Iberna could 

not act in any other way but to ban all fishing in its EEZ, in order to act in compliance with its 

obligations under Article 61 UNCLOS. 

 

Upon receipt of the application from the two parties, the ICJ thus had to rule on Article 12 

IABTA and its relationship with SC Res *99999, whether it had jurisdiction to hear Ablaria’s 

claim regarding Iberna’s alleged violation of Article 5 AMS, taking into account the provisions 

contained in Article 19 AMS and 297(3)(a) UNCLOS, and finally, if it were to establish that it 

had jurisdiction, the relationship between Article 5 AMS and Article 61 UNCLOS.  

                                                 
133 In relation to disputes concerning UNCLOS, parties may agree to settle their disputes by submitting them to a 
procedure which entails a binding decision. See Ibid., Article 282. 
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3.2 Step 1 – Identification of the Relevant Norms 

 
In this section, each of the norms that have to be interpreted and applied by the ICJ in our 

hypothetical case scenario will be identified to determine whether they must be characterised 

as rules or principles. Though the IABTA and AMS provisions, as well as the relevant 

provision in SC Res *99999, are fictitious, they were designed to resemble similar, existing, 

provisions from within international law whenever possible (as indicated), to show that despite 

this case being a hypothetical example, the findings made here are relevant for real cases arising 

in the international legal arena.  

 

3.2.1 Identifying Article 12 IABTA 

 
In our hypothetical case example, the ICJ would have to interpret and apply Article 12 IABTA. 

Let us presume that this provision reads as follows: 

 

“The Kingdom of Iberna shall supply the People’s Democratic Republic of Ablaria 

with four combat aircraft per year, for a consecutive period of four years, starting 

from the date of the coming into force of the present treaty.”  

 

The wording of this provision is straightforward, and the different elements of its scope, such 

as the type of arms, the number to be supplied, as well as the length and starting date of the 

period that the provision shall apply to, are clearly defined. If we recall some of the examples 

of rules that we have encountered in Chapter 2, for example those that were identified in the 

field of international environmental law, we will remember that we saw certain clearly 

articulated provisions expressing norms of rather practical objectives. These were determined 

to be rules, rather than principles, as their application was shown to be rather straightforward 

and did not require much interpretation, with the scope being easily determined. The present 

provision is similar to these rather formal provisions. Iberna is, accordingly, required to supply 

four combat aircraft to Ablaria every year, over the course of four years, that is 16 combat 

aircraft in total. Moreover, it is clear when this period begins – upon the coming into force of 

the IABTA, which as we established in the preceding section, occurred on 1 October 2012. 

Article 12 IABTA thus requires for Iberna to supply Ablaria with 16 combat aircraft, four per 

12 months, over the period of 1 October 2012 to 30 September 2016. The norm does not seem 

to be subject to any exceptions, although any exceptions agreed upon by the parties would not 
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take away from the norm’s rule character. With the norm underlying the above-stated provision 

having a clearly defined scope, it must be applied to its full extent, or not at all. Moreover, 

there is no evidence in the wording of the provision that the norm should be balanced with 

other norms in order to determine its effect in a certain situation. The norm thus does not leave 

any room for balancing. Indeed, it would not make any sense to attempt to balance it with 

another norm, as its scope is so clearly established. Hence, it is clear that this provision must 

be identified as containing a rule.  

 

3.2.2 SC Resolution *99999 – Rule or Principle? 

 
In respect to SC Res *99999, it is hypothesised that the trade embargo imposed with respect to 

the region, including Ablaria, is contained in operative paragraph 6 of the resolution, which 

reads: 

 
“The Security Council decides, under Chapter VII of the Charter of the United 

Nations, that all States shall, for the purposes of establishing peace and stability in 

the region, immediately implement a general and complete embargo on all 

deliveries of weapons and military equipment to Ablaria and any States 

immediately bordering it, until the Council decides otherwise.”134 

 

First, in contrast to provisions contained in treaties, in respect to the operative paragraphs of 

SC resolutions, we must consider whether we are actually dealing with legally binding 

obligations. Indeed, not all SC resolutions are adopted with the intention that they produce 

binding legal effects – some resolutions contain operational or political matters, or relate to the 

internal management of the UN.135 The binding force of SC resolutions is closely linked to the 

SC’s mandate of protecting international peace and security, and thus its Chapter VII powers, 

although it is not limited to resolutions which are expressly adopted under these powers, but 

indeed extends to any decisions made by the SC in accordance with the UNC.136 What matters 

                                                 
134 A similar provision was adopted by the SC against Yugoslavia in its UNSC Res 713 (25 September 1991) UN 
Doc S/RES/713, para 6: “Decides, under Chapter VII of the Charter of the United Nations, that all States shall, 
for the purposes of establishing peace and stability in Yugoslavia, immediately implement a general and complete 
embargo on all deliveries of weapons and military equipment to Yugolsavia until the Council decides otherwise 
following consultation between the Secretary-General and the Government of Yugoslavia[.]” 
135 MC Wood ‘The Interpretation of Security Council Resolutions’ (1998) 2 Max Planck Yearbook of United 
Nations Law 73, at 81; D Joyner Iran's Nuclear Program and International Law: From Confrontation to Accord 
(Oxford University Press Oxford 2016) 194. 
136 MD Öberg ‘The Legal Effects of Resolutions of the UN Security Council and General Assembly in the 
Jurisprudence of the ICJ’ (2005) 16 EJIL 879, at 885; Legal Consequences for States of the Continued Presence 
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is whether the wording used by the SC indicates that it intended to create legally binding 

obligations.137 Though there may be different views on what expressions indicate an intention 

to create legally binding obligations, it does not appear controversial to state that when the SC 

‘calls upon’ member states to act or refrain from acting in a certain manner, for example, such 

calls are not as compelling as when it ‘decides’ something or ‘demands’ certain behaviour.138 

Article 25 UNC, which obliges member states to abide by SC ‘decisions’, also points towards 

the word ‘decides’ being an indication of bindingness.139 Indeed, the SC generally seems to 

use a certain phrasing when it intends a resolution to contain binding obligations, for example 

including references to it acting under Chapter VII and using the word ‘decides’ in its operative 

paragraphs.140 Thus, SC Res *99999, operative paragraph 6, which states that the SC ‘decides 

under Chapter VII’ of the UNC, would be legally binding upon member states.  

 

Having established this, let us return to the question as to whether the norm expressed by the 

provision must be characterised as a rule or principle. The wording of the provision, which 

requires ‘a general and complete embargo on all deliveries of weapons and military equipment’ 

without providing for any permissible restrictions, or referring to any competing interests that 

need to be taken into account, points towards the norm underlying this provision constituting 

a rule. Just as was the case in relation to Article 12 IABTA above, the scope of the norm can 

be defined without the need, or even the possibility, for balancing it with another norm. Thus, 

this norm is either applied to its full extent, or does not apply at all, and has the character of a 

rule. 

 

3.2.3 Identifying Article 19 AMS 

 
In order to decide on the question as to whether it has jurisdiction to rule on the dispute between 

the parties concerning Article 5 AMS and Article 61 UNCLOS, the ICJ must first look into 

                                                 
of South Africa in Namibia (South West Africa) Notwithstanding Security Resolution 276 (1970) (Advisory 
Opinion) [1971] ICJ Rep 16 (Namibia Advisory Opinion), para 113. 
137 Namibia Advisory Opinion (n136), para 114; Öberg (n136), at 885. See also D Joyner ‘Legal Bindingness of 
Security Council Resolutions Generally, and Resolution 2334 on the Israeli Settlements in Particular’ (9 January 
2017) EJIL: Talk! ≪https://www.ejiltalk.org/legal-bindingness-of-security-council-resolutions-generally-and-
resolution-2334-on-the-israeli-settlements-in-particular/≫ accessed 18 June 2018. 
138 See for example PC Szasz ‘The Security Council Starts Legislating’ (2002) 96 American Journal of 
International Law 901, at 902; Joyner (n135), at 197-198. Note, however, that in the Namibia Advisory Opinion, 
the ICJ appears to consider wording such as ‘calls upon’ and ‘declares’, adopted under Articles 24 and 25 UNC, 
to suffice to impose binding obligations on all member states. See Namibia Advisory Opinion (n136), para 115. 
139 Joyner (n135), at 196. 
140 Wood (n135), at 82. 
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Article 19 AMS and Article 297(3)(a) UNCLOS. Thus, our next step is to examine these two 

provisions to determine whether they should be characterised as rules or principles. For the 

sake of our hypothetical case example, Article 19 AMS provides:  

 
 “Any dispute between the Parties as to the interpretation or the application of the 

present Treaty, or any other international agreement in force between the parties 

concerning the EEZ of either party, which cannot be settled through negotiation or 

other peaceful means shall, at the request of one or both parties, be submitted to 

the jurisdiction of the International Court of Justice.”141 

 
The wording of this provision is not, at first sight, as clear and straightforward as, for example, 

that of Article 12 IABTA, above. However, upon closer examination, it becomes evident that 

this provision, too, expresses a norm with a relatively clearly defined scope. While it may be 

pointed out that the reference to ‘any other agreement in force between the parties concerning 

the EEZ of either party’ is rather vague, this means that determining the scope more precisely 

is a matter of interpretation. It does not mean that the effect that the norm will have in a given 

situation will depend on balancing it with another norm. Moreover, we can glean from the 

provision that the norm applies once negotiations have failed, and that it is enough for one 

party to request that the matter shall be submitted to the ICJ. Neither of these characteristics 

entails weighing another interest or norm with the norm contained in Article 19 AMS. The fact 

that the jurisdiction of the ICJ can be established through the request of just one party does not, 

for instance, have to be balanced with a right of the other party to choose the means for dispute 

settlement, provided that negotiations and other peaceful means of resolving the dispute have 

failed. Thus, nothing in the provision points towards the norm contained in it constituting a 

principle. Instead, it stands to reason that Article 19 AMS expresses a rule.  

                                                 
141 For similar, existing, provisions, see for example the 1955 Convention Between Italy and Switzerland 
Concerning the Regulation of Lake Lugano (adopted 17 September 1955, entered into force 15 February 1958) 
291 UNTS 213, Article XI: “In the event of any dispute concerning the interpretation or application of this 
Convention which cannot be settled by direct negotiation, such dispute may, at the request of either Government, 
be submitted to the International Court of justice.”; Treaty of Friendship, Commerce, and Navigation Between 
the United States of America and the Federal Republic of Germany (adopted 29 October 1954, entered into force 
14 July 1956) 7 UST 1839, Article XXVII: “Any dispute between the Parties as to the interpretation or the 
application of the present Treaty which the Parties do not satisfactorily adjust by diplomacy or some other agreed 
means shall be submitted to arbitration or, upon agreement of the Parties, to the International Court of Justice.”; 
General Act for the Pacific Settlement of International Disputes (adopted 26 September 1928, entered into force 
16 August 1929) 93 League of Nations Series 2123, Article 19: “If the parties fail to agree concerning the special 
agreement referred to in the preceding article, or fail to appoint arbitrators, either party shall be at liberty, after 
giving three months’ notice, to bring the dispute by an application direct before the Permanent Court of 
International Justice.”  
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3.2.4 Rule or Principle: Article 297(3)(a) UNCLOS 

 
Like Article 19 AMS, Article 297(3)(a) UNCLOS concerns the settlement of disputes between 

parties to the treaty. It is one of many provisions in the UNCLOS dealing with this issue, and 

reads:  

 
“Disputes concerning the interpretation or application of the provisions of this 

Convention with regard to fisheries shall be settled in accordance with section 2, 

except that the coastal State shall not be obliged to accept the submission to such 

settlement of any dispute relating to its sovereign rights with respect to the living 

resources in the exclusive economic zone or their exercise, including its 

discretionary powers for determining the allowable catch, its harvesting capacity, 

the allocation of surpluses to other States and the terms and conditions established 

in its conservation and management laws and regulations.”142 [emphasis added] 

 
As becomes clear from the wording of the provision, it contains more than one norm. The first 

norm is expressed in the very first sentence of the provision, stating that any disputes 

concerning the interpretation and application of UNCLOS shall be settled in accordance with 

the provisions contained in Section 2 of Part XV. That section deals with compulsory 

procedures of dispute settlement entailing binding decisions upon the failure of dispute 

settlement mechanisms under Section 1 of Part XV UNCLOS. For the sake of this hypothetical 

case, we have assumed that Ablaria and Iberna have each signed a declaration giving the ICJ 

jurisdiction over any disputes involving UNCLOS, which they have not been able to settle by 

other means provided for in Section 1 of Part XV. Thus, the first two lines of this provision do 

not interest us here, beyond showing that, considering that there are no indications that any 

other norms or interests must be taken into account in order to define the effect of the norm 

underlying these two lines, they seem to establish a rule requiring that all disputes regarding 

fisheries must be settled in accordance with the provisions contained in Section 2 of Part XV. 

Indeed, what is of most interest to us here is the text of the provision beginning with the above-

italicised part, which appears to establish an exception to this rule. Firstly, this part of the 

provision begins with the word ‘except’, which in itself is an indication (albeit not a definitive 

one) that an exception follows. What is more, and confirming this indication, the entire latter 

part of the provision points towards another norm being contained in the provision, which, as 

                                                 
142 UNCLOS (n132), Article 297(3)(a). 
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an exception to the rule expressed in the first few lines of the provision, constitutes a rule in its 

own right. None of the wording of the provision points to any weighing with other interests, 

rights or obligations. The scope of the norm appears to be defined precisely enough in order 

for it to be applied fully, unless being displaced by another norm taking priority, or by its own 

exception. Thus, it seems evident that we are dealing with a rule which establishes that 

UNCLOS member states are not obliged to accept another state submitting a dispute in which 

it is involved to whichever dispute settlement procedure it has otherwise agreed to whenever 

the dispute concerns its sovereign rights with respect to living resources in its EEZ. 

 

3.2.5 Article 5 AMS – Identification as Rule or Principle 

 
If the ICJ were to establish that it has jurisdiction over the dispute between the parties 

concerning the AMS, it would have to examine Article 5 AMS and Article 61 UNCLOS. For 

the sake of the hypothetical case example constructed under this section, we shall assume that 

Article 5 AMS reads as follows:  

 
“The parties to the present treaty shall utilise the resources in their respective 

exclusive economic zones in an equitable and reasonable manner. In particular, the 

parties shall enjoy equitable access to the respective exclusive economic zones of 

each party for the purpose of fishing activities, with a view to attaining optimal 

utilisation of and benefits from the living resources in the area.”143  

 
So far, the provisions that we have had to identify have been relatively straightforward. The 

present provision, from the first glance, appears to require the consideration of certain 

additional factors, which are not so easily defined, in order to establish what scope the norm(s) 

underlying the provision has. The first sentence of the provision establishes that the parties 

shall make use of each other’s EEZs, and that this utilisation should be carried out in light of 

what is equitable and reasonable. The second sentence specifies that, in particular, the two 

states shall enjoy equitable access to each other’s EEZs for the purpose of fishing activities, in 

order to optimise the utilisation of living resources. The way that the provision in Article 5 

                                                 
143 Parts of this provision resemble that contained in the Convention on the Law of the Non-Navigational Uses of 
International Watercourses (adopted 21 May 1997, entered into force 17 August 2014) GAOR 51st Session Supp 
No 49 UN Doc A/51/869 (1997) (Watercourses Convention), Article 5(1): “Watercourse States shall in their 
respective territories utilize an international watercourse in an equitable and reasonable manner. In particular, an 
international watercourse shall be used and developed by watercourse States with a view to attaining optimal and 
sustainable utilization thereof and benefits therefrom, taking into account the interests of the watercourse States 
concerned, consistent with adequate protection of the watercourse.” 
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AMS is phrased is overall much less categorical than the wording encountered in the provisions 

examined in some of the previous sections. Terms such as ‘equitable’, ‘reasonable’, and 

‘optimal’ all point towards the application of the norm(s) requiring the weighing of different 

factors. They hint at certain undefined considerations having to be made in order to determine 

whether the manner in which the parties use their EEZ’s can be considered to be reasonable 

and equitable, and whether it leads to the optimal utilisation of the resources. The effect of the 

norm(s) underlying Article 5 AMS will depend on the particular circumstances of each 

situation. Broad interests such as ‘optimal utilisation and benefits’ cannot be abstractly defined 

to apply in the same way to all situations. Instead, they must be newly examined for each 

situation that arises. In considering whether the utilisation in question correlates with the result 

which the norm intends to attain, it is thus inevitable that different factors must be considered 

in combination with each other. Moreover, as was already stated in relation to the previous 

examination of the Watercourses Convention in Chapter 2, phrases such as ‘optimum 

utilisation’ are emblematic of the kind of ‘greatest degree of satisfaction possible’ 

considerations that are inherent in principles. Hence, Article 5 AMS clearly contains norms of 

principle character.  

 

3.2.6 Identifying the Norms Contained in Article 61 UNCLOS 

 
In our hypothetical case example, it was stated that Iberna claimed that it was acting under 

Article 61 UNCLOS in imposing the fishing ban in its EEZ. Let us recall that both states are 

parties to UNCLOS, and thus the norms contained therein apply to them both, and to any 

relevant relations between them. The relevant provisions in Article 61 UNCLOS relied upon 

by Iberna read: 

 

“2. The coastal State, taking into account the best scientific evidence available to 

it, shall ensure through proper conservation and management measures that the 

maintenance of the living resources in the exclusive economic zone is not 

endangered by over-exploitation. […] 

 

3. Such measures shall also be designed to maintain or restore populations of 

harvested species at levels which can produce the maximum sustainable yield, as 

qualified by relevant environmental and economic factors, including the economic 

needs of coastal fishing communities and the special requirements of developing 
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States, and taking into account fishing patterns, the interdependence of stocks and 

any generally recommended international minimum standards, whether 

subregional, regional or global. 

 

4. In taking such measures the coastal State shall take into consideration the effects 

on species associated with or dependent upon harvested species with a view to 

maintaining or restoring populations of such associated or dependent species above 

levels at which their reproduction may become seriously threatened.”144 

 

Paragraph 2 establishes that states must take certain measures in order to prevent the over-

exploitation of the living resources in their EEZs. This obligation must be read in combination 

with paragraph 3, which clarifies what shape these measures should take and which objectives 

they should be targeted at. Under Article 61(3), measures should be aimed at the maintenance 

and restoration of living resources to levels that constitute the maximum sustainable yield 

(MSY) and, most interestingly for us, must also be ‘qualified by relevant environmental and 

economic factors’, some of which Article 61(3) then lists. These factors are not specifically 

defined and thus leave much room for interpretation and flexibility.145 That a state must take 

into account ‘relevant economic and environmental factors’ means that in determining whether 

a state has fulfilled its obligations, one must also look at the factors that came into play in the 

state’s decision-making regarding the measures it took. Thus, once again, it is clear that other 

factors must be taken into account and balanced against each other in order to determine the 

effect of the obligations under Article 61(2) and (3) for each specific situation. Finally, 

paragraph 4 adds a further qualification by requiring states to take into account the effects that 

harvesting one species may have on other associated or dependent species. Again, this requires 

the consideration and weighing of different factors in determining the effect of the state’s 

obligation to take measures under a particular set of circumstances. These characteristics 

therefore point towards the provisions contained in Article 61(2) to (4) embodying principles 

rather than rules.  

 

 

                                                 
144 UNCLOS (n132), Article 61.  
145 SM Garcia, J Rice and A Charles ‘Bridging Fisheries Management and Biodiversity Conservation Norms: 
Potential and Challenges of Balancing Harvest in Ecosystem-Based Frameworks’ (2016) 73 ICES Journal of 
Marine Science 1659, at 1660. 
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3.3 Step 2 – Determining a Conflict  

 
The next step is to determine whether there are any clashes between the norms at play within 

the case before us, and if so, whether these clashes can be understood to amount to genuine 

norm conflicts, or are only apparent conflicts. While in the previous section any conflict 

involving the norms that were being examined had to be constructed due to the special nature 

of the ECtHR system, in the wider realm of general international law, conflicts are common. 

The hypothetical scenario that was drawn up for the present section is geared towards providing 

examples of such occurrences. Thus, in contrast to the relatively quick and abstract 

construction of conflicts in the previous section, this section will go into more detail in 

examining the potential conflicts arising from the hypothetical case example. In the 

hypothetical case example, there are three groups of norms which appear, at first glance, to 

clash. The first apparent clash arises between Article 12 IABTA and paragraph 6 of SC Res 

*99999, due to Ablaria’s contention that Iberna has breached its IABTA obligation under the 

Article, and Iberna’s reliance on the SC resolution. The second clash appears to occur in 

relation to the question of the jurisdiction of the ICJ, between Article 19 AMS, which Ablaria 

claims applies, and Article 297(3)(a), put forward by Iberna as settling the matter of 

jurisdiction. Finally, a third collision between norms seems to arise out of the disagreement 

between the parties as to whether Iberna has breached Article 5 AMS, which clashes with 

Article 61, relied upon by Iberna. We must now examine these clashes to determine whether 

genuine conflicts exist. 

 

One of the preconditions for a norm conflict to arise is that the norms have to be applicable and 

in force at the same time. The norms in the present case scenario are all presupposed to be in 

force concurrently, and all norms bind both parties. As another precondition, there must be a 

link between object and subject. It is clear that both Article 12 IABTA and paragraph 6 of SC 

Res *99999 deal with the subject of arms trade between states, which specifically affects the 

two states, Articles 19 AMS and 297(3)(a) UNCLOS both relate to questions of jurisdiction 

relating to the EEZ, whilst Articles 5 AMS and 61 UNCLOS concern living resources in the 

EEZ of the two state parties, and the factors to be taken into account in this regard. These two 

preconditions are thus not difficult to establish. However, the real challenge lies in determining 

whether a conflict exists between the norms in question. We should recall here that we 

previously determined that contradictory conflicts would also be considered to constitute 

genuine norm conflicts for the purposes of this study. This is important in relation to our 
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scenario with respect to Article 297(3)(a) UNCLOS, which states that ‘states shall not be 

obliged to accept’ the jurisdiction they have agreed to in relation to UNCLOS whenever their 

sovereign rights over living resources in the EEZ are concerned. This is an exemption, which 

would, should we take a narrow view of norm conflicts, not be considered to fall under the 

category of norm conflicts. Article 19 AMS would then presumably be assigned automatic 

preference due to it being expressed as a command (‘any dispute shall be submitted’). As for 

the need to distinguish between accumulation and conflict, none of the clashes in the present 

scenario results from an interaction between a rule and its exception, although an example of 

such an interaction is contained in Article 297(3)(a) UNCLOS where, as was already 

mentioned above, the first few lines of the provision establish a rule, and the following lines 

then establish the exception to said rule. Rather than this being understood as a clash between 

the rule and the exception proper, this can be considered to represent an accumulation between 

the two norms. They may look like they clash, but this is only apparently so, as the exception 

displaces the rule. Let us now take a look at each potential conflict individually, to determine 

whether a genuine conflict can be said to exist.  

 

As regards the clash between Article 12 IABTA and paragraph 6 of SC Res *99999, the former 

clearly requires Iberna to supply four combat aircraft to Ablaria per year, whereas paragraph 6 

of SC Res *99999 determines that no weapons or other military equipment may be delivered 

to Ablaria. Thus, adherence to one norm inevitably leads to the breach of the other. In our case 

example, Iberna’s compliance with the SC resolution has indeed already led to a breach of 

Article 12 IABTA, in the sense that Iberna has not fulfilled its obligation of supplying the four 

required combat aircraft to Ablaria since the coming into force of the SC resolution. It is not 

conceivable that a court might attempt to harmonise these very clearly opposing obligations. 

Thus, it is quite evident that the norms involved here stand in a genuine conflict with each 

other. The conflict is one which can be either be understood to occur between a command 

(Iberna shall supply four aircraft a year to Ablaria) and another command (all states, including 

Iberna, shall implement a general and complete embargo on all deliveries of weapons to 

Ablaria), or between a command (Iberna shall supply four aircraft a year to Ablaria) and a 

prohibition (all states, including Iberna, are prohibited from trading weapons of any kind with 

Ablaria).   

 

Concerning Article 19 AMS and Article 297(3)(a) UNCLOS, the former Article establishes 

that disputes concerning the AMS or any other treaty in force between Ablaria and Iberna 
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concerning the EEZ of either country which cannot be settled by negotiations or other 

diplomatic means shall be submitted to the ICJ, even when just one of the parties requests this. 

This appears to be a command in terms of deontic modes. On the other hand, in the particular 

case of Iberna which, in our hypothetical case, has signed a declaration that any disputes 

concerning UNCLOS that cannot be settled by other means shall be submitted to the ICJ, 

Article 297(3)(a) UNCLOS must be read to establish that Iberna does not have to accept the 

jurisdiction of the ICJ with regards to matters concerning its sovereign rights over the living 

resources in its EEZ. This amounts to an exemption. Thus, the AMS provision establishes the 

jurisdiction of the ICJ over these matters regardless of whether both parties agree, whereas the 

UNCLOS provision establishes that this jurisdiction is not established if Iberna does not accept 

it. It is clear that applying one of these norms may lead to the breach of the other, and a genuine 

conflict can be said to exist between a command (Article 19 AMS) and an exemption (Article 

297(3)(a)).146  

 

Finally, with respect to the clash between the last group of norms, Article 5 AMS establishes 

that Ablaria and Iberna shall share the utilisation of their respective EEZs, in particular as 

regards fishing, in an equitable and reasonable manner in order to optimise the utilisation of 

the resources in each of their zones. On the other hand, according to the relevant provisions 

under Article 61 UNCLOS, coastal states are under an obligation to take measures relating to 

the management and conservation of their EEZs aimed at preventing overexploitation (Article 

61(2)), and to maintain and restore the species harvested in their EEZs to levels which are 

capable of producing the MSY, taking into account, inter alia, environmental and economic 

factors (Article 61(3)), as well as the interdependence of these and other species (Article 61(4)). 

It is immediately clear that the clash between the two provisions is not as obvious and as 

stringent as the previously identified conflicts. The two provisions at play here seem, rather, to 

stand in competition with each other. If Iberna complies with Article 61(2) to (4), by taking 

measures to protect the environment, which result in a breach of its obligations towards Ablaria 

under Article 5 AMS (that is, sharing the utilisation of its EEZ with Ablaria in an equitable and 

reasonable manner), this means that its compliance with Article 61 UNCLOS stands in conflict 

                                                 
146 It might be argued that a court might interpret the two norms as having to be read as much as possible in light 
of each other, for example in the sense that the provision contained in the bilateral treaty must be read in light of 
UNCLOS, and that there is thus no clash between the two. This would also fall under the ambit of norm 
accumulation, as established in Chapter 1, Section 2.1 and in Section 1.2 of this chapter. However, in the interest 
of illustrating how the principles theory can help us conceptualise the resolution, rather than the avoidance, of 
norm conflicts in international law, we will consider a genuine conflict, as referred to in the text, to be established. 
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with Article 5 AMS. Hence, a genuine conflict could also be said to exist between the norms 

contained in these provisions. In this case, it could be said that the conflict is one between one 

command (to ensure the equitable utilisation of resources in its EEZ) and another command 

(taking measures to protect certain environmental interests). 

 

In our scenario, we may thus consider that each of the three potential clashes referred to at the 

beginning can, indeed, be understood as constituting genuine conflicts. Having this 

determination of the different conflicts involved in our scenario in mind, we shall now consider 

how the previous determination of these norms as rules or principles helps us conceptualise 

how they must be applied, and in particular, how the conflicts must be addressed.  

 

 

3.4 Step 3 – Applying the Norms and the Resolution of Norm Conflicts 

 
The final step in the adopted framework is providing an illustration of how the previously 

identified provisions are applied, and how this aids us in conceptualising where we must turn 

in order to resolve international norm conflicts, using the conflicts that we have exposed under 

the previous subsection as our examples. To recap briefly, the application of rules requires a 

determination as to whether the facts of the case at hand correspond with the scope of the rule. 

If two rules are simultaneously applicable, one must take priority over the other, applying fully, 

whereas the other is displaced and rendered invalid. Principles are applied through determining 

what particular effect a principle has in light of a certain situation. To establish this, other 

principles or interests weigh in, shaping the outcome anew in each specific case. When two 

principles collide, a balancing exercise determines which of them will take prevalence. Let us 

now take a look at how these differences in resolution manifest themselves in our hypothetical 

case example. To do so, each of the three norm conflict situations identified in the previous 

subsection will be examined in turn.  

 

3.4.1 The Conflict Between Article 12 IABTA and SC Res *99999 

 
In relation to this first norm conflict, the parties disagreed as to whether Iberna’s suspension of 

the supply of combat aircraft to Ablaria constituted a breach of Article 12 IABTA, or whether 

Iberna could rely on SC Res *99999 and claim that no breach had occurred. Thus, the ICJ 

would have to determine which of the two obligations should take precedence. We have already 
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identified the norms underlying both Article IABTA and paragraph 6 of SC Res *99999 as 

constituting rules. Thus, in applying these norms, the ICJ would have to determine whether the 

scopes of the respective rules correspond with the facts of the case at hand. With regards to 

Article 12 IABTA, matters are quite straightforward. The norm obliges Iberna to supply four 

combat aircraft to Ablaria per year, without any exceptions. The scope is thus quite narrow and 

precisely defined, and can easily be related to the facts, according to which Iberna did not 

supply four aircraft a year to Ablaria. Thus, the Court would have no problem establishing that 

Article 12 IABTA applies to the case. As for paragraph 6 of SC Res *99999, the norm obligates 

all states to cease any deliveries of weapons or other military equipment to Ablaria and two 

other countries. The scope is, once more, easily defined. There are no exceptions, the time span 

in which this obligation shall operate is clearly stated (from the moment the SC resolution was 

adopted until a contrary decision is adopted by the SC), and it is clearly established whom this 

obligation applies to (all states, thus also Iberna) and what types of weapons or equipment are 

affected (all). Matching this to the facts, it is clear that, with the situation between Ablaria and 

Iberna concerning the provision of combat aircraft (weapons) within the timeframe during 

which the SC is operational, all of the above aspects of the scope of the obligation correspond 

with the facts of the case. Both rules are thus, in principle, applicable. 

 

The application of the norms involved here as rules affects how the conflict between them must 

be resolved. As neither norm can be applied in combination with other norms, but rather both 

must in principle be applied fully, which is of course not possible as the application of one 

would breach the other, the Court must decide which of the two should prevail and displace 

the other. In order to address the conflict before it, the ICJ would thus have to turn towards the 

conflict resolution maxims discussed in Chapter 3, or apply a conflict clause if applicable, in 

order to determine which norm prevails. As was previously explained, the first thing that must 

be considered is whether the norms are of equal rank, or whether there is a hierarchical ordering 

between the two. Article 12 IABTA, as a treaty norm deriving from a bilateral convention, 

clearly constitutes an ordinary norm of international law; that is, it does not claim superiority 

over other norms. The story changes, however, with regards to SC Res *99999. Being a SC 

resolution with binding obligations, this resolution falls under the ambit of Article 103 UNC 

which, as we saw in Chapter 3, constitutes one of two potential instances of lex superior, and 

establishes the prevalence of the UNC over other, ‘lower’, norms of international law. All 

norms which do not derive from the UNC and are moreover not norms of jus cogens character 

are understood as ‘lower’ norms vis-à-vis UNC norms. Importantly for our hypothetical case 
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example, according to the wording of Article 103, any obligations arising from binding 

decisions of the UN’s organs, and hence also obligations arising out of UN SC resolutions, 

prevail in cases where they may conflict with another norm. Seeing as SC Res *99999 is thus 

of higher rank than ordinary norms of international law, the norm contained in paragraph 6 of 

this resolution must also be considered to be of higher rank than Article 12 IABTA. Applying 

the lex superior maxim, the former would thus prevail over the latter.  

 

That the ICJ would rule that Iberna has not breached its obligations under Article 12 IABTA 

on the basis that paragraph 6 of SC Res *99999 prevails over its obligations under IABTA is 

also likely when we recall its rulings in Lockerbie, which also concerned an SC resolution 

clashing with an ordinary norm. There, the Court ruled that, as both Libya and the United States 

were bound to accept and carry out the decisions of the SC, as provided under Article 25 UNC, 

and considering Article 103 UNC, the obligations arising from the SC resolution in question 

prevailed over any other conflicting international agreement.147 Moreover, in Nicaragua, the 

Court very clearly stated that “…all regional, bilateral, and even multilateral, arrangements 

that the Parties to this case may have made…”148 [emphasis added] would be subject to Article 

103 UNC. The conflict in our hypothetical example, between a binding obligation deriving 

from a SC resolution and a bilateral treaty norm, would thus likely be resolved in the same 

manner. Hence, as a consequence of applying the lex superior maxim, Article 12 IABTA would 

be rendered invalid, or rather, suspended for the length of time that SC Res *99999 stays in 

place. What is more, as mentioned in Chapter 3, Iberna would not incur international 

responsibility for what would otherwise be a continuous breach of Article 12 IABTA, as it is 

understood that a breach committed by a state acting in compliance with Article 103 UNC does 

not lead to international responsibility. 

 

3.4.2 Article 19 AMS versus Article 297(3)(a) UNCLOS 

 
The second clash to be addressed by the Court relates to its jurisdiction over the matter 

concerning the AMS. Ablaria requested the Court to rule on its claim that Iberna has breached 

its obligations under the AMS, stating that the Court has jurisdiction on the basis of Article 19 

                                                 
147 Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from 
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United States of America) (Provisional Measures, 
Order of 14 April 1992) [1992] ICJ Rep 114 (Lockerbie), para 39. 
148 Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States 
of America) (Jurisdiction and Admissibility, Judgment) [1984] ICJ Rep 392 (Nicar 
agua Jurisdiction and Admissibility), para 107. 
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AMS. Iberna, on the other hand, put forward Article 297(3)(a) UNCLOS, claiming that this 

provision determines that the ICJ does not have jurisdiction unless Iberna accepts this. Thus, 

the ICJ would have to resolve the conflict between the two provisions in order to determine 

whether it has jurisdiction to hear the final aspect of the parties’ disagreement. As was the case 

with regards to the conflict in the preceding subsection, both Article 19 AMS and Article 

297(3)(a) UNCLOS have previously been identified as constituting rules. Therefore, the ICJ 

would have to apply these norms by determining whether each of their scopes corresponds with 

the facts of the case before it. With respect to Article 19 AMS, the scope is clearly stated as 

relating to the interpretation and application of disputes between Iberna and Ablaria regarding 

their EEZs, which they cannot settle by other means. It is also clear that it suffices that only 

one party submits the dispute to the ICJ. Matching this to the facts, the dispute between Iberna 

and Ablaria relates to Iberna’s ban of all foreign fishing activities, including Ablaria’s, in its 

EEZ. Moreover, the parties have attempted to settle the matter through negotiations, but they 

have not been able to resolve it, leading Ablaria to request that the ICJ settle the matter. Thus, 

the facts of the case correspond with the scope of Article 19 AMS. Article 297(3)(a) UNCLOS 

also has a scope that we can define with relative ease. The relevant part of the provision creates 

an exception to compulsory dispute settlement which applies to situations relating to fishing, 

where a dispute concerns the sovereign rights of a state in its EEZ. Clearly, the facts of the 

hypothetical case scenario can also be matched with the scope of this provision, as the dispute 

in question concerns Iberna’s decision to regulate fishing in its EEZ by imposing a ban on other 

states. Thus, both of the norms are technically applicable in the case.  

 

With both norms being rules, they cannot be applied in combination with other norms, as each 

must be applied fully or not at all. With a simultaneous application of the two rules being 

impossible, due to their contradictory nature, the Court would have to determine which of the 

two norms takes priority over the other. Once again, the Court would have to turn towards the 

conflict resolution techniques that were discussed in Chapter 3. As a first port of call, it would 

have to determine whether either of the norms is of higher rank than the other. In relation to 

Articles 19 AMS and 297(3)(a) UNCLOS, neither of the two rules has jus cogens status, nor 

does either of them derive from a SC resolution or otherwise fall under the ambit of Article 

103 UNC. The norms are thus of equal rank, excluding lex superior from the possible conflict 

resolution tools that could be used here. Moreover, let us assume that no conflict clause 

determining a priority relationship between the two provisions exists in either treaty. We are 
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thus left with the maxims of lex posterior and lex specialis, which the Court could potentially 

apply. 

 

As we may recall from Chapter 3, one of the conditions of lex posterior is that the norms in 

question have to relate to the same subject matter. This can be quite easily established. Having 

the same subject matter is a precondition for a norm conflict to exist in the first place, and so 

this condition is usually fulfilled. This is also the case for Articles 19 AMS and 297(3)(a) 

UNCLOS. Another condition of lex posterior is that the norms must actually be successive, 

which can be difficult to establish. However, with UNCLOS having been adopted in 1982, and 

the AMS in 1999, there is more than a decade between the two treaties, and their successiveness 

can thus clearly be established. Finally, another condition for lex posterior to apply is that the 

norms must emanate from the same law-maker. This is more difficult to establish, and relates 

to the notion of lex posterior being based on the ‘most recent will of states’. Article 30 VCLT, 

which enshrines the lex posterior maxim, states that where the parties of the treaties in question 

are the same, the latter treaty prevails. However, in our example, with UNCLOS being 

multilateral, its parties differ substantially from the parties to the bilateral treaty between 

Ablaria and Iberna, and in the same vein, the lawmakers cannot be said to be identical either. 

Thus, it is unlikely that lex posterior would be applicable here. Indeed, this confirms what we 

established in Chapter 3 about the lex posterior maxim hardly ever applying in the context of 

multilateral agreements, because there is usually a divergence of parties.  

 

The most likely resolution technique to apply in our case example appears to be the maxim of 

lex specialis, despite there being many questions surrounding its characteristics and function. 

In Chapter 3, we found that there are two ways to determine whether one norm is more special. 

We can, on the one hand, look at the subject matter of the norms. For example, while Article 

297(3)(a) UNCLOS refers to the sovereign rights of coastal states as regards their EEZ in 

general, and the jurisdiction they might agree to in relation to this, Article 19 AMS regulates 

the dispute settlement relating to the particular situation of disputes relating to the EEZ 

concerning the AMS, as well as other treaties on the EEZ in force between the two state parties. 

It thus appears that the AMS provision is slightly more specific. On the other hand, we can also 

determine specificity by looking at the membership of treaties. In this way, regional treaties 

are often considered lex specialis over universal treaties, because they regulate matters more 

specifically for a particular region. It appears likely that the Court would be able to resolve the 

conflict between Article 19 AMS and Article 297(3)(a) UNCLOS by holding that the bilateral 
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treaty between Ablaria and Iberna constitutes lex specialis between the two parties, as it 

regulates the settlement of disputes between the parties more specifically than the multilateral 

UNCLOS does. This means that Article 297(3)(a) would be invalid as concerns the specific 

situation of disputes between Ablaria and Iberna concerning the AMS or other norms relating 

to their shared use of the EEZ of either party, but it does not mean that the norm is void. It 

continues to apply to the extent that Article 19 AMS does not apply, or to the extent that it does 

not conflict with Article 19 AMS. For our hypothetical case example, the resolution of the 

conflict between the two norms on the basis of the lex specialis doctrine would mean that the 

ICJ has jurisdiction to rule on the dispute concerning Article 5 AMS, contrary to what Iberna 

argued.  

 

3.4.3 Resolving the Conflict Between Articles 5 AMS and 61 UNCLOS 

 
As concerns the final norm conflict in the dispute between the parties which the ICJ would 

have to address, the parties disagreed as to whether Iberna’s breach of its treaty obligations 

under Article 5 AMS could be justified in light of Article 61 UNCLOS, as claimed by Iberna. 

Thus, the ICJ would have to determine the relationship between the two competing norms. As 

can be gleaned from the use of the word ‘competing’ rather than conflicting norms, the situation 

immediately looks different from those encountered in the previous two subsections. Firstly, 

the contradiction between the two norms is not as ‘black and white’ as the previous ones, with 

the norms rather being in competition with each other. Secondly, as the norms were identified 

as principles, their application takes place in combination with other relevant norms or 

interests. Their effect cannot be established without taking into account the other norms and 

interests at stake in the particular circumstances at hand. Thus, the application of these norms 

is not limited to establishing the facts and determining whether they correspond with the scope 

of the norms in question, as would be the case for rules. Moreover, their identification as 

principles also tells us how collisions between them must be addressed. Here, the Court does 

not have to look at which of the two norms takes priority. Instead, our conflict would have to 

be resolved by balancing the two norms in question. As previously stated, balancing does not 

find its place solely in the realm of rights, but also applies to other competing interests or norms 

of public international law. Just as in the context of human rights, when two principles collide, 

this is resolved by weighing the two principles against each other to determine which prevails 

in the specific circumstances of the case at hand. 
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In the case of Article 5 AMS and Article 61 UNCLOS, the Court would thus have to balance 

the principles contained in them in order to determine which of the two prevails in relation to 

the circumstances at hand. To do so, the Court would have to look at the degree of non-

satisfaction of Article 5 AMS, and compare it to the importance of the interests contained in 

Article 61 UNCLOS, which Iberna claimed to have protected by acting contrary to its 

obligations under the AMS – the protection of the environment. In our case example, the degree 

of non-satisfaction of the terms of Article 5 AMS – to share the living resources in each other’s 

EEZs in an equitable and reasonable manner – was severe. Iberna’s ban excluded Ablaria from 

sharing in the fishing activities within its EEZ altogether. Thus, the importance of the interests 

to be pitted against this – the measures taken in light of Article 61 UNCLOS, taking into 

account environmental factors – must be particularly high in order to outweigh this. However, 

it does not seem that the concerns regarding the environment in the hypothetical case example 

were so severe as to outweigh the severe degree of non-satisfaction of Article 5 AMS. 

Therefore, it is likely that the outcome of the balancing exercise in this case would be that 

Iberna breached its obligation under the AMS, because this weighed heavier in this particular 

situation than the environmental or economic interests Iberna based its claims on. In order to 

come to this conclusion, the Court might use the proportionality principle, carrying out a three-

part (or four-part) assessment as to whether the ban was proportionate to the aim of complying 

with Article 61 UNCLOS obligations. It would thus likely look at factors such as whether the 

measure taken by Iberna had a legitimate aim, whether the measure taken was suitable to 

achieve this aim, and whether it was proportionate in the narrow sense. Whilst it can be argued 

that the aim of protecting the environment in compliance with Article 61 UNCLOS was 

legitimate, and that banning fishing in the EEZ, which leads to less pressure being placed on 

the harvested species, was suitable for achieving this aim, it is unlikely that the measure could 

be considered proportionate in the narrow sense, because of the intensity of the impact on 

Ablaria in comparison to the aim.  

 

Neither of the two Articles would, however, lose their validity in this process. In fact, both 

would remain intact and applicable to the case. One of the two, in this case Article 5 AMS, 

would just weigh more in this particular context. Another, similar, dispute between the parties, 

for example concerning a restriction rather than an outright ban imposed by Iberna on fishing 

in its EEZ, whilst still constituting a collision between Articles 5 AMS and Article 61 

UNCLOS, could easily be imagined as leading to a different outcome. In such a case, it is 

conceivable that the degree of non-satisfaction would be moderate, meaning that the 
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importance of environmental protection might well outweigh it. Hence, the Court could come 

to the conclusion that the measures taken were not disproportionate to their aim, and thus 

Article 5 AMS could be outweighed. The outcome of any comparable situation therefore 

always depends on the severity of the environmental factors in question, and the degree of non-

satisfaction of Article 5 AMS.  

 

We have thus seen, through the three examples of conflicts discussed in this section, how the 

identification of norms which stand in conflict with each other as rules or principles can help 

us understand how these norms are to be applied in practice, and what effect this has on the 

type of resolution we must turn to in order to resolve the conflicts at hand. Therefore, we were 

able to illustrate how the distinction between rule and principles helps us conceptualise norm 

application and norm conflict resolution in international law, not only in relation to the field of 

human rights, but also with respect to the broader field of international law more generally.  

 

 

4. Conclusion: Illustrating the Use of the Principles Theory in Relation to 
International Norm Conflicts 
 
The present chapter has provided a framework which was applied to two case examples, one 

from the field of European human rights law and the other from non-human rights related 

public international law. Section 1 provided a brief review of the findings from the previous 

four chapters, highlighting the most important elements of what we learned before. A 

framework was then drawn from these findings, based on the lessons from the previous 

chapters regarding the identification of norms as either rules or principles, the determination 

as to whether a genuine conflict exists between two (or more) norms, and the way that a norm’s 

characterisation as a rule or principle respectively affects its application, especially in respect 

to instances requiring norm conflict resolution. Finally, Section 1 also introduced the two case 

examples that were chosen in order to demonstrate the application of this framework. These 

case examples were discussed in Sections 2 and 3 of this chapter, in order to illustrate how the 

principles theory can help us conceptualise norm application, as well as the resolution of 

conflicts between norms at the international level. This illustration was carried out in respect 

to both the more straightforward example of the human rights context and the wider field of 

public international law, with its vast array of specialised fields and its proliferation of 

situations of interaction between various norms, be it in terms of norm conflicts or simply norm 
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application. In Section 2, a case chosen from ECHR jurisprudence, the Labita case, was used 

to show how a number of provisions can be applicable within a single case, and how these 

provisions, and the provisions contained in the ECHR more generally, contain both rules and 

principles. Although it was established that the ECHR system does not usually give rise to 

genuine conflicts, it was still possible to construct ‘norm conflicts’ from the tensions arising 

between the ECHR rights in question and other (state) interests, using the implied sovereign 

rights of states generally, as well as their right to limit certain individual rights for the sake of 

public interests. On the basis of this construction, the final subsection of Section 2 thus showed 

that the identification of the provisions from the case example as either rules or principles can 

help us conceptualise the way that they are applied in the case law, and thus by extension also 

how any (hypothetical) conflict arising between these provisions and other norms must be 

approached. 

 

Moving from a court with a relatively coherent and extensive body of jurisprudence and limited 

area of authority within a field which is closely relatable to that which inspired the origins of 

the principles theory, to the broader auspices of public international law and the jurisdiction of 

a court which deals with a much wider range of legal issues arising in the international legal 

arena (the ICJ), Section 3 turned towards a hypothetical case example adopted for the sake of 

showing that the principles theory can also be a useful tool in the context of public international 

law more generally. Here, it was shown how the fictitious norms from the established case 

scenario, which were designed to resemble existing international legal provisions as closely as 

possible, as well as those norms which are actually in force (Articles 61 and 297(3)(a) 

UNCLOS), could be identified as rules and principles respectively. Moreover, with this case 

example entailing clashes between norms, and not the interplay of different rights and interests, 

as was the case with the Labita case, this section also applied the lessons drawn from Chapter 

1 of this study, showing how a conflict is determined in practice, and which considerations 

must be taken into account in order to come to a conclusion on whether a genuine conflict 

exists. Finally, this section also illustrated how the previous identification of the norms in play 

in the case example affected the application of these norms and, as a consequence, which 

method of conflict resolution was appropriate to address the conflicts identified in the previous 

subsection. Thus, this chapter has fulfilled its purpose of showing, through practical examples, 

the usefulness of the principles theory as a tool for conceptualising norm conflict resolution, or 

simply norm application, not only with respect to the field of human rights, but also within the 

realm of international law. 
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General Conclusions on Viewing International Norm 
Conflicts Through the Lens of Alexy’s Principles Theory  
 
 
 
 
The research carried out in this thesis aimed at contributing towards developing a better 

understanding of the resolution of international norm conflicts. In order to achieve this, we 

turned towards legal theory to elucidate how differences between the types of norms engaged 

in conflict affect the type of resolution that is appropriate to address such conflicts. In 

particular, a question was posed in the introduction of this thesis as to how the principles theory 

developed by Robert Alexy in the context of constitutional rights could be instrumental in 

enhancing our understanding of the resolution of norm conflicts at the international level. In 

order to answer this query, certain additional inquiries were deemed necessary. First, it was 

questioned whether it is possible to transfer Alexy’s theory to the international level, and if so, 

whether we can identify norms of international law as rules or principles. Second, we asked 

whether we can point towards certain norms of international law as constituting rules or 

principles respectively, and if so, what conflict resolution techniques exist at the international 

level in order to address rule conflicts on the one hand and principle collisions on the other. 

Bearing this in mind, the effectiveness of these resolution techniques was also questioned, as 

well as whether they could overcome the criticisms aimed at them.  

 

A relatively detailed review of the trajectory of the present thesis was already carried out under 

Chapter 5. Thus, it suffices here to restate the main findings of the research and the answers 

thereby provided to the above-listed questions. Firstly, one of the preliminary questions posed 

in the introduction was answered in the affirmative when it was established that Alexy’s 

principle theory is indeed transferrable to international law. What is more, despite there being 

few pointers towards the characterisation of norms as rules or principles in the literature, it is 

possible to identify both rules and principles at the international level. Crucially, this not only 

applies to the field of human rights which, due to its relationship with national constitutional 

rights, presents the most straightforward field for the transferral of the principles theory from 

a national to an international context, but also to the wider context of public international law. 

The main characteristics to assist in the identification of international norms were determined 
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to be the conclusiveness with which a norm’s scope can be defined, as well as whether other 

norms play a role in assessing the extent of a norm’s effect in a given situation. Moreover, 

whether a norm has been applied by courts to its full extent, or to the greatest extent possible 

in light of the circumstances of the case, can also help determine a norm’s character. 

Additionally, it is sometimes possible to understand from the purpose of a given norm whether 

it would make sense for the norm to be balanced with other norms or not.  

 

Secondly, with the identification of rules and principles within international norms being 

possible, the question as to what kinds of techniques are available at the international level in 

order to address any conflicts or collisions that may arise was addressed. It was determined 

that conflicts between rules are resolved by means of establishing which of the rules takes 

priority. This means that the rule taking precedence displaces the other and applies to its full 

extent. The traditional maxims resorted to under national law for the resolution of norm 

conflicts by means of establishing priority are also partially useful for the resolution of rule 

conflicts. However, with international law differing from national law in some important 

respects, neither of the techniques discussed was free from difficulties or limitations. A 

particular aspect of international law which affects the applicability of these techniques is the 

lack of a (constitutional) hierarchical order. This has a notable impact on the operability of the 

lex superior maxim, which plays an important part in the resolution of norm conflicts at the 

national level. As regards international law, although a hierarchical system comparable to that 

of national legal systems does not exist, there are a few instances of hierarchy at the 

international level that are capable of enabling the operation of lex superior. The concept of 

jus cogens and Article 103 UNC were shown to represent instances of norm hierarchy within 

international law which allow for the application of the lex superior maxim. However, both of 

these instances of hierarchy are not without their uncertainties in terms of scope, content, or 

application. In the end, especially with respect to the concept of jus cogens, the application of 

lex superior at the international level is infrequent and often outright avoided. Thus, the 

available techniques for rule conflicts at the international level are somewhat limited. 

Collisions between principles are resolved through balancing the principles concerned against 

each other and determining which takes more weight in the particular circumstances of the 

case. Despite much criticism aimed at the concept of balancing, it was found that it can 

nevertheless be defended as providing a rational legal tool for the resolution of principle 

collisions, provided that there is transparency in the reasoning and decision-making process. 

However, balancing also has its limits, in that it is excluded from the realm of rules, and thus 
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also from the application of absolute rights. Moreover, in response to critiques claiming that 

balancing goes too far by allowing individual rights to be outbalanced, it was shown that a core 

theory, which understands rights to contain an absolute core with the character of a rule, can 

address such concerns by further limiting balancing to the peripheral area of rights. Thus, 

balancing can be considered to be an appropriate way of resolving principle collisions within 

international law.  

 

The findings of the first four chapters show that both rules and principles play a crucial role in 

the functioning of the international legal system. Rules are capable of providing stability and 

certainty, and in the realm of human rights in particular, to protect important fundamental rights 

from being weighed against other interests. They bring greater predictablility and efficiency, 

while principles, on the other hand, allow for flexibility and are more sensitive to the distinctive 

features of a case.1 This balance between stability and flexibility was already mentioned in the 

introduction to this thesis and has continued to come up in the substantive chapters. In this 

sense, the present research seems to correlate with a quote by Roscoe Pound, who stated that 

“[l]aw must be stable and yet it cannot stand still. Hence all thinking about law has struggled 

to reconcile the conflicting demands of the need of stability and of the need of change.”2 

Moreover, in answer to the question posed at the beginning of this study, the research has 

shown that viewing international law through the lens of the principles theory is not only 

possible, but that it can also help us better conceptualise the application of international norms, 

as well as norm conflicts and their resolution. Thus, in providing an analytical rationale of the 

structure of legal norms, Alexy’s theory may be used as a theoretical tool which helps 

conceptualise norms and norm conflicts, and the way we can identify them in international law. 

Even if we were to take a step back from the occurrence of a conflict of norms, and instead 

turn our focus to the application of norms, the principles theory is useful, in that we gain a 

better understanding of the differences in application of norms when we look at them through 

the lens of rules and principles.  

 

As norm conflict resolution is dictated by how we apply norms, the principles theory, 

moreover, instructs us in what type of conflict resolution we must turn to in situations where 

norms of international law clash. Whether a norm is a rule or a principle determines whether 

                                                 
1 S Taekema The Concept of Ideals in Legal Theory (Kluwer Law International The Hague 2003) 145; H Ávila 
Theory of Legal Principles (Springer Dordrecht 2007) 69. 
2 R Pound Interpretations of Legal History (Cambridge University Press Cambridge 1923) 1. 
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we need to turn to conventional resolution maxims establishing the priority, or even supremacy, 

of one norm over the other, or whether we need a more flexible approach of balancing the 

relevant norms with each other. This was illustrated by means of the construction of a 

framework which was used to analyse two practical case examples, one hypothetical, the other 

genuine, with respect to the identification of the norms involved, the occurrence of a genuine 

conflict, as well as the application of the norms in question and the resolution of conflicts 

between them. Hence, we can draw important lessons for international law from this national 

constitutional theory. In particular, making use of the distinction between rules and principles 

(including the caveat of the core of rights) allows scholars to retain conceptual clarity even in 

the face of equivocal international legal provisions or judicial decisions. The framework 

adopted in Chapter 5 can present one method through which to approach a discussion of case 

law in relation to norm conflicts. It has to be noted here that this framework is not claimed to 

lead to a single correct outcome to a conflict to which it is applied. Instead, by structuring the 

analysis coherently and thus helping to narrow down what type of resolution is appropriate for 

the clash at hand, it is hoped that the framework may provide a helpful tool which can be useful 

in assessing whether a clash between norms of international law constitutes a genuine conflict, 

and if so, how the resolution of such a conflict ought to be resolved. Moreover, the distinction 

between rules and principles could also be used by courts in relation to difficult decisions, or 

even be instructive for states in formulating new provisions.  

 

Gaining a better understanding of the way we resolve conflicts in international law has wider 

implications for general public international law. As was stated in the introduction of this 

thesis, the fragmentation of international law, giving rise to many international norm conflicts, 

is often considered as posing a risk to the unity of international law. Even if one may question 

the unity of international law in the first place, as well as whether reaching a unified 

international legal system is feasible, or necessarily beneficial, it must be recognised that, in 

order to minimise any weakening effect that the fragmentation of international law may have 

on the system, some legal uniformity is desirable.3 Conflict resolution in particular has the 

potential to enhance this, by drawing “…the different branches closer together as the net of 

rules tightens and, hopefully becomes more reliable.”4 So while norm conflicts may entail a 

                                                 
3 N Matz-Lück ‘Promoting the Unity of International Law: Standard-Setting by International Tribunals’ in D 
König and others (eds) International Law Today: New Challenges and the Need for Reform (Springer Berlin 
Heidelberg 2008) 107. 
4 Ibid., at 112. The term ‘rules’ seems to be used here in order to refer to norms in general. 
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risk to the unity of international law, they also provide an opportunity to enhance such unity, 

in particular through the consistent application of conflict resolution techniques. In this respect, 

having clarity over which techniques are appropriate in which type of norm conflict is an 

important element. 

 

Moreover, it is sometimes claimed that the lack of a structured, comprehensive hierarchy at the 

international level increases the likelihood of norm conflicts on the one hand and has a 

detrimental effect on the ease with which such conflicts are addressed on the other.5 As was 

shown, concepts such as jus cogens and Article 103 UNC may be crucial for the international 

legal system’s ability to resolve situations where rules clash, and thus have a role to play in 

maintaining a certain systemic unity. In an international legal order that otherwise lacks a 

hierarchical or (arguably) constitutional structure, these provisions provide an avenue for 

establishing coherence within the international legal system and bring with them a degree of 

legal certainty concerning decisions on conflict resolution between rules, especially in 

situations where obligations under the Charter or norms of jus cogens are at stake. As the ILC 

puts it, such “[c]oherence is valued positively owing to the connection it has with predictability 

and legal security.”6 Article 103 is capable of strengthening the Charter system and enhancing 

its potential as a constitutional instrument.7 This is all the more important with the Article 

gaining increased attention in light of increasing numbers of SC resolutions and an ever-

fragmenting international legal system.8 Moreover, as many jus cogens norms protect some of 

the most fundamental rights recognised within international law, the concept of jus cogens as 

a means for conflict resolution can provide an enhanced protection of such absolute rights, 

ensuring that they are strictly protected. At the same time, these concepts alone are not capable 

of ensuring the efficiency of the system. We therefore need other methods through which 

international norm conflicts can be efficiently resolved, without threatening the system. 

Hierarchy, and other types of priority, are important for the stability and certainty of the legal 

                                                 
5 N Matz-Lück ‘Conflicts between Treaties’ The Max Planck Encyclopaedia of Public International Law 
(December 2010)                                                                                                                                
≪http://opil.ouplaw.com.ezproxy.eui.eu/view/10.1093/law:epil/9780199231690/law-9780199231690-e1485 - 
law-9780199231690-e1485≫ accessed 18 June 2018, para 2. 
6 International Law Commission ‘Fragmentation of International Law: Difficulties Arising From the 
Diversification and Expansion of International Law’ Report of the Study Group of the ILC (finalised by Martti 
Koskenniemi) (13 April 2006) A/CN.4/L.682, at 248, para 491. 
7 B Fassbender ‘The United Nations Charter as Constitution of the International Community’ (1998) 36 Columbia 
Journal of Transnational Law 529. 
8 A Paulus and JR Leiß ‘Article 103’ in B Simma and others (eds) The Charter of the United Nations: A 
Commentary (3rd edn Oxford University Press Oxford 2012) Vol II, at 2136. 
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system, but legal systems also need a certain flexibility in order to be able to function and 

evolve.9 This is provided by the dimension of weight which is part and parcel of principles. 

Through thorough and transparent reasoning, balancing can also add to the coherence of a legal 

system. The more thorough the analysis and the greater the transparency in the reasoning of 

courts, the more balancing can contribute positively to international judicial practice and the 

progressive development of international law in a wider context. In addition, the core theory 

brings an extra measure of certainty (at least in relation to human rights), in that under such a 

theory, human rights cannot be outweighed to the point of being annihilated.  

 

Of course, the research carried out in this thesis does not pretend to be all-encompassing or 

exhaustive. There are certainly issues that remain to be addressed, and opportunities for further 

research. For example, the enquiry into an identification of rules and principles in international 

law could be extended to cover more fields of international law, as well as different types of 

treaties, and could examine in more detail whether certain kinds of provisions, fields, or types 

of treaties are more likely to encompass rules or principles respectively. In the same vein, it 

would be interesting to contemplate how an identification of international customary norms 

could be achieved, and whether there is a tendency for such norms to fall within one of the two 

types of norms. Another aspect of the present study which provides an appealing opportunity 

for further research is the application of the core theory to other fields of international law. 

While the core theory is intuitively most pertinent with respect to the realm of human rights, 

the provisions of which are particularly likely to contain rules and principles within a single 

provision, this is not to say that there may not also be interesting examples of individual 

international legal provisions from other fields of international law which contain both rules 

and principles. Moreover, as part of an enquiry into whether this can indeed be confirmed, it 

would be interesting to explore whether certain areas of international law, or certain types of 

international legal provisions, are more predisposed to the occurrence of an interplay between 

core and periphery. Another aspect of the core theory that has so far not been addressed in 

detail is how the parameters of a core and its periphery can be identified, despite the 

relationship between Article 5(1) ECHR and Article 2 of Protocol 4 ECHR suggesting that this 

is possible. Finally, as regards the application of lex superior, it remains to be seen whether 

this technique will fulfil its potential at the international level and find more practical 

                                                 
9 R Bieber and I Salomé ‘Hierarchy of Norms in European Law’ (1996) 33 Common Market Law Review 907, at 
909. 
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application in judicial practice. As it stands, despite increased recognition of there being at 

least instances of an international hierarchy of norms, this is still largely theoretical, and an 

application of this hierarchy (through lex superior) is too often avoided in favour of 

interpretative techniques such as systemic integration.10 It remains to be seen how this develops 

in the future.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
10 See for example E de Wet and J Vidmar ‘Conflicts between International Paradigms: Hierarchy versus Systemic 
Integration’ (2013) 2 Global Constitutionalism 196, at 208 and 216. 
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