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Chapter1 Introduction: immigration detention and political order

1.1. INTRODUCTION

From a sociological point of view, camps or transit zones may present the institutionalisation of
temporariness as a form of radical social exclusion and marginalisation in modern socicty and a

conservation of borders as dividing lines."

1.1.1 Subject and scope of this study

All Member States of the European Union have provisions in their immigration
legislation under which they can deprive foreigners of their liberty. The use of detention
for immigration related purposes by these countries has greatly increased over the past
few years.” Concerning asylum seekers this increase seems to be related to the extended
use of accelerated procedures and preliminary border checks due to the implementation
of the principles of safe third country, safe country of origin and the Council Regulation
replacing the Dublin Convention.®> Concerning immigration in general it can be said that
Member States perceive growing problems related to irregular immigration and one of
their responses has been an increasing exercise of their powers to detain illegal
immigrants.

The institutionalised practice of immigration detention has become an inherent
part of a policy package that has as its main aims to deter future irregular migrants and
to remove those already on national territory as fast and as effectively as possible. If

these policies are criticised by NGO’s or other social actors, Member States defend their

' Téth (2006), p. 3.

* Kellv (2003). p. 2.

* Council Regulation No 343/2003 of 18 Febmary 2003, establishing the criteria and mechanisms for
determining the Mcmber State responsible for examining an asvlum application lodged in one of the
Member States by a third-country national. O L 50/1, 25 February 2003,




detention policies with arguments bearing on the growing numbers of foreigners, the
need to maintain the integrity of border controls and security related issues.

Detention of immigrants is seldom a transparent practice: information
concerning detention facilities is often not made public and many of these facilities are
located at isolated places. In addition, journalists are habitually denied access, allegedly
in order to respect the privacy of the inmates but resulting in the absence of public
control over the conditions, legality and procedures inside immigration detention
centres.! In 2004, an Italian journalist infiltrated in a detention centre in Sicily by acting
as a Kurdish refugee and published an article on humiliating conditions that he had
witnessed and experienced during his stay here.” Instead of taking legal steps that might
have resulted in the improvement of the conditions at the centre, the Italian state opened
a case against the journalist on charges of presenting a false identity.® After the Italian
section of ‘médecins sans frontiers’ published a critical report on the circumstances in
various closed centres for migrants, the organisation was accused of disloyalty by the
Italian government and denied entry to immigration detention centres.’

Numerous reports by NGO’s in various countries describe instances of abuse of
force by the police, lack of structures for adequate accommodation, illegal detention
beyond the foreseen time limits, and the detrimental effects of detention on the mental
health of immigration detainees.® More often than not, these reports are confirmed by
findings of the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) during its visits to places where individuals

are deprived of their liberty. Furthermore, detaining children in immigration detention

 Téth (2006), p. 8.

* See Gatti (2005)

S International Helsinki Federation for Human Rights (2006), p. 215. The same journalist had alrcady
been handed a suspended 20 days sentence on the same charges in 2004, as he had infiltrated a detention
facility for immigrants in Milan in 2000,

7 See Statewatch (June 2004) The main violations that MSF found in this report pertained to limited
contacts with the national health service; insufficient legal assistance; irregular use of psychiatric drugs:
and excesses during interventions by guards. Sce Médecins Sans Frontiers (2004).

¥ See for only a few examples: Amnesty International United Kingdom (2005), Amnesty International
Italy (2005). Amnesty International Spain (2005). Aide aux Personnes déplacées et al. (2006); and
Cimade (2004).



centres is becoming standard practice in many countries,’ contrary to international and
domestic norms protecting children’s rights."®

In addition to the lack of homogenous legislation on asylum and immigration in
the Member States of the European Union, serious legal gaps as well as logistic and
material problems exist with regard to the detention of non-citizens under immigration
legislation. Immigrants are being accommodated in hotels ore makeshift shelters for
extended periods, and the lack of space in the reception centres is often compensated
with accommodation in prisons. Schemes of legal assistance are often flawed, adequate
medical structures absent, and the incidence of auto-mutilation and (attempted) suicides
under the population in immigration detention is high.!' The British press in particular
regularly features reports about abuse at immigration detention centres, but also in other
countries the public media increasingly publish evidence of unacceptable conditions in
closed centres for immigrants, reflecting a growing concern in civil society about the
practice of immigration detention.!?

Under these circumstances, the detention of thousands of people in Europe,
merely because they allegedly breach the state’s territorial sovereignty, may easily be
labelled as an anomaly for Western liberal democracies, especially when seen in the
context and development of citizenship discourse, constitutionalism and human rights.
However, it would be too easy to portray immigration detention solely like an
incongruity for otherwise liberal regimes.

Instead, in this study 1 will argue that the practice of depriving unwanted
foreigners of their liberty is a consequence of the territorial foundations of the global
political system and their impact on constitutional discourse. Some forms of state
violence have become so embedded in our understanding of the state and the structure
of which it forms part of that they have remained insulated against the usual forms of
legal correction and political control. Thus it seems natural that either nationality or the

absence of state authorisation for presence on national territory can legitimately

? Such as the United Kingdom, Ircland. Italy, the Netherlands, Latvia, Spain, Lithuania. Greece, Finland,
France. Belgium and Poland. Sce Bolton (2006) and Gil-Robles (8 June 2005). p. 18.

'® Gil-Robles (15 February 2006), par. 254.

" Silove. Steel and Mollica (2001); and Pourgourides (1998)

'* Allegations of ill-treatment of migrants suffering from psychiatic disorders in the closed centre of
Vottem for irregular migrants. disclosed by guards of the centre. have rccently prompted Amnesty

International to call for an independent investigation. VRT News, Belgium (16 November 2006).




constitute a ground for discrimination and a possible reason for the use of various forms
of state violence.

Before tuming to the way in which I intend to address these issues in this study,
1 will attempt to bring to life the structural features of the practice of immigration
detention in EU Member States in order to contextualise my subsequent discussion of
the law and theory pertaining to immigration detention in later chapters. In this study, I
will use the term immigration detention to designate the administrative decision to
deprive an individual of his liberty for reasons that are directly linked to immigration
policy. This entails that both irregular migrants and asylum seekers fall under the scope
of this study. At certain points, the distinction between the two groups will be explicitly
made, for example when the relevant legal norms are applicable to only one of the two
categories or when the description of state practice requires the distinction. However, it
is important to mention at the outset that the focus of this study will not be on the
deprivation of liberty of either asylum seekers or irregular migrant as distinct categories,
but on the administrative detention of individuals on account of the lack of state
authorisation for their presence on national territory.

With regard to this focus on administrative detention, an important complication
needs to be mentioned with regard to the detention of foreigners in the EU, which is the
tendency towards increasing criminalisation of illegal entry or stay on national territory.
A state that has defined these acts as criminal offences, can “detain, charge, convict and
sentence to further detention under criminal law” irregular migrants and even applicants
for asylum.”® Cyprus for example appears to have no closed centres for irregular
migrants and asylum seekers in surveys that address immigration detention. However,
irregular immigrants in Cyprus are detained in police custody while awaiting
verification of identity.'* As illegal entry and stay are penal offences under Cypriot law,

punishable up to two years in prison, detention is not an administrative measure, but a

* Guild (2006). See for international law relating to deprivation of liberty as a criminal sanction on illegal
entry: Pacurar (2003), pp. 9-10.

' Foreigners that have been arrcsted for illegal entry or stay and then apply for asylum are detained for
the duration of the sentence that is handed for their “offence”. If their applications are rejected they are
kept in police cells, until they can be deported. which often takes a long time due to reluctance of the
embassies of countries of origin to cooperate. See EU Foreigners in Prison Project, Country Report
Cyprus. pp. 3and 17,



penal one.”” Also in Germany, illegal entry and residence in certain cases constitute
criminal offences, and subsequent penal detention takes priority over administrative
detention pending removal.'s

In various other Member States, although they do not necessarily define illegal
stay and entry as criminal offences, the legal position of the foreign detainee who was
initially apprehended on criminal charges is often unclear, due to the interaction
between criminal proceedings with the administrative procedure of expulsion to leave
the country.’” Although the increasing criminalisation of irregular migration is highly
significant for the practice of detaining individuals as a response to a breach of the
state’s territorial sovereignty, for practical reasons concerning the length of this study,
only the practice of administrative detention under immigration legislation will
explicitly fall within its scope.

Another preliminary remark needs to be made about the terms “detention” and
“deprivation of liberty”, which are used interchangeably in this study. The line between
deprivation of liberty or detention on the one hand and restrictions upon personal liberty
on the other hand is not always easy to draw. The European Court of Human Rights has
observed that in many cases, that difference is merely one of degree or intensity, not one
of nature or substance, and that some borderline cases are a “matter of pure opinion”.'®
This court regards the cumulative impact of the restrictions, as well as the degree and
intensity of each one separately, when deciding as to whether one can speak of
deprivation of liberty, in which case other guarantees apply than in the case of
restrictions on free movement."”

Especially in the area of migration law, the line between deprivation of liberty

and restrictions upon free movement can be a blurred one. The most common

'* Ibid. p. 17-18. In additional complication of such an approach is that it is difficult to obtain precise
numbers of the persons detained for these “offences™, as they arc grouped together with other offenders in
the statistics. Recently, the Cypriot government has been reconsidering the criminalisation of illegal entry
of irregular migrants (Commissioner for Human Rights. Follow-Up Report on Cyprus, 2006).

' EU Foreigners in Prison Project. Country Report Germany pp. 41-42. Other countrics that define
irregular stay or entry under certain conditions as criminal offences that are punishable by prison
sentences are Estonia: France; Greece: Ircland; Italy: Lithuania:

'7 See for example EU Foreigners in Prison Project. Country Report Belgium, p. 19.

'® ECHHR. Guzzardi v. Italy. 6 November 1980, §93.

19 Ibid. par. 95. Scc also UNHCR (1999). Revised Guidclines on Applicable Criteria and Standards

Relating to the detention of asylum seckers, Guideline 1.
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distinction made in this regard is that between closed and open centres, the latter often
referred to as reception centres where the individuals who are required to reside can
leave at will or within reasonable limits.?® These so-called open centres, generally
housing applicants for asylum, will not be included in my analysis.?' Neither will I look
at migrants that are subjected to mandatory residence requirements, as they are merely
restricted in their personal liberty, just as those that are obliged to report frequently to
the authorities. Only the practice of placing individuals in closed centres, or in any other
narrowly confined location that they are not able to leave, including a ship, train or
vehicle,”? will be the subject of my investigation.

Especially with regard to the situation of irregular migrants and asylum seekers
that are kept in transit zones, such as the international zone of an airport, specific
problems may arise with regard to the question whether one can define their situation as
a deprivation of liberty. States have repeatedly argued that individuals who are held in
these zones are not deprived of their liberty, either because they are free to leave at will,
or because they are not yet present on the territory of the state in question. These issues
will receive detailed attention in later chapters where the impact of international human
rights law on practice of immigration detention is discussed, but in this introduction,
transit zones will explicitly be included in my presentation of a general overview of the

practice of immigration detention.

1.1.2 Immigration detention as state practice within the EU

A first difficulty that one encounters when attempting to present an overview of
state practice in this field is to obtain reliable figures with regard to immigration

detention” Many governments do not have coherent systems of recording figures

* Guild (2006), p. 3.

*! See for an example the centres in the Spanish enclaves in Ceuta and Melilla. where migrants are free to
leave during the day but nced official permission if they want to leave for more than 24 hours. See
Europcan Parliament. Committee on Civil Liberties, Justice and Home Affairs (January 2006).

** See UN Commission on Human Rights. Repont of the Working Group on Arbitrary Detention (28
December 1999).

*3 On the grounds of partially available data, Jesuit Refugee Service (2004) estimated that the number of
immigration detainees in Europe may be in the 100.000 persons per year.
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concerning immigration detention, especially when it comes to the duration of detention
and the reasons for ending the detention. Even the total numbers of immigration
detainees is often unknown to national governments themselves,' as different
categories of persons or different places for detention fall under different regulations
and authorities.” If states do keep statistics, they are notoriously reticent to make them
available to the public.?® This official haziness surrounding immigration detention is

exacerbated by the fact that in many countries, not only media but also human rights

* In Austria, for example, reporting on administrative detention for immigration law purposcs is
extremely deficient (EU Foreigners in Prison Project, Country Report Austria, p. 24) In Greece. the lack
of publication of any data by the Ministry of Public Order makes the calculation of the number of persons
affected by administrative detention nearly impossible. (EU Foreigners in Prison Project. Country Report
Greece, p. 21). In Malta. nonc of the NGO's involved, nor the ministry is able to provide reliable figures
of the persons detained at any time. (EU Foreigners in Prison Project. Country Report Malta). In the
United Kingdom. the Home Office only releases ‘snapshot’ figures that range from 1105 detained asylum
scckers on a given day to 1515, Amnesty International has concluded that the Home Office quarterly
statistics belic the true scale of detention and this organisation belicves that thousands of pcople are
detained every year (EU Foreigners in Prison Project, Country Report United Kingdom. p. 34). France
records 25.828 persons that were detaincd under immigration Iegislation in 2004. However, persons kept
in zones d’attente are not included in this number. Countrics that detain relatively low persons under
immigration legislation generally keep better statistics., such as Estonia that recorded 68 immigration
detainees in the period from 10 March 2003 until 31 December 2005 (EU Forcigners in Prison Project,
Country Report Estonia) and Ircland that records 946 persons detained under immigration legislation for
2004 (EU Forcigners in Prison Project, Country Report Ireland).

** See for example France where some of the administrative detention facilitics fall under control of
*Sccurité Public Regional”, some under the border police and some others again under the Gendarmerie
(EU Forcigners in Prison Project. Country Report France). In a federal state such as Germany these
difficultics are compounded because the federal states each have different regulations.

* Guild (2006). p. 4. Some exceptions exist such as Belgium: according to the Office for Foreigners
Affairs. 7.622 individuals have been detained during the year 2004 in closed centres for migrants (EU
Foreigners in Prison Project, Countrv Report Belgium) and The Netherlands. reporting a total of 1952
irregular migrants detained at 31 December 2004 (Dienst Justitidle Inrichtingen at http://Avww dji.nl). In
Sweden. a daily average of 214 persons was detained in 2005 (EU Foreigners in Prison Project, Country
Report Sweden). According to the Hungarian authorities. around 6000 forcigners a year arc placed in
detention (Commissioner of Human Rights, Follow-Up Report on Hungary, 2006, p. 19). In other
countries. possible indicators of the numbers of immigration detainces are the places officially available
for immigration detention: i.¢. Germany: 2250; Finland: 40; Hungary: 640; Lithuania: 500; and Slovenia:
180 (Sce the respective Country Reports of the EU Foreigners in Prison Project); and the United
Kingdom: around 2750 at the end of 2005 (Gil-Robles. 8 June 2005, p. 15.)
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organisations are frequently denied access to places where migrants are kept in
detention.?’

The factual information in the following paragraphs is to a large extent drawn
from the “EU Foreign Prisoners Project”, an extensive study on foreigners in European
prisons that was recently completed in cooperation with the EU.*® The object of that
project, encompassing all 25 Member States of the European Union, is to address the
issue of social exclusion of prisoners who were detained in Europe outside their
countries of origin. In addition to the various country reports of the EU Foreign
Prisoners Project, I will make use of other sources of information such as the Council of
Europe, various NGO’s and occasionally national governments.

Partly drawing on Elspeth Guild’s classification in her report for the European
Parliament on a typology of different types of centres in Europe,” I will distinguish
between three types of immigration detention in order to present structural features of
state practice in this area. These are detention upon arrival; detention of individuals
within the asylum system; and detention as a result of a decision to deport or expulse

the foreigner.*

¥ See Written questions E1104/05 and E1118/05 (23 March 2005) by MEPs H. Flautre and J. Muscat to
the Europcan Commission as regards the situation in Malta. 23 March 2005. See also the Europcan
Parliament Resolution on the situation with refugee camps in Malta of 6 April 2006, calling for unlimited
access to the centres of the UN High Commissioner for refugees and competent NGO's who were
formerly denied access. Another example is France, where only CIMADE, an ecumenical care service
that provides social and legal support has access to the administrative detention centres. Regular human
rights organisations are also denied access 1o the zones d’ attente. See EU Foreigners in Prison Project,
Country Report France.

* See Nutp/Awww forcignersinprisoneu. Co-ordinated by Tilburg University, the Netherlands. The
various country reports (publication to be expected in February 2007) that the contributors to the project
have written will be referred to as “FPP-CR - name of the relevant state™ throughout this study.

* Guild (2006).

¥ Ibid, p. 5.
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1.1.2.1. Detention upon arrival

From southern Algeria to Malta. from the Island of Lampedusa to the Ukrainian border, and
from the Canaries to Slovenia. camps of all types are now strung out like so many ncts for

migrants, with the common aim of impeding. if not blocking, their way into Europe.*'

Most EU Member States are familiar with legislation that provides for detention
of foreigners upon arrival in the state. Often, such detention is ordered by border guards
and it is carried out in a so-called transit zone, which can be the international zone of an
airport, or any other place located close to border crossings.*” Also regular prisons or
centres specifically designed for immigrants are used.*® Detention is thus used to
prevent unauthorised entry, and serves to clarify the conditions for entry, including
verification of identity. At times it is also justified by states with an appeal to health
hazards or in order to implement readmission agreements.>*

Serious concerns have been expressed by NGO’s and other political actors about
detention upon arrival, as the legal position of the detainee is often unclear and not
enough guarantees are applicable to the deprivation of liberty.** Insufficient access to
legal aid appears to be structural, detainees are often not told of the reasons for their

detention at all, or, when they are, not always in a language that they understand.®

*! Rodicr (2003).

3% In France, zoncs d'attente were introduced in 1992, and arc defined as places where “the forcign
national arriving in France [...Jwho is not authorised to enter French territory or who sceks asvlum™ will
be detained “during the time strictly necessary for his leave, and. as an asylum sccker. for a check of his
demand.” There are more than 100 waiting zones facilities. most of them small rooms. for instance police
stations, hotel rooms. administration offices, and are located ncar the borders, airports. harbours or
railway stations. However. the great majority of those detained upon arrival in France are found in the
waiting zone Roissy-Charlcs de Gaulle in Paris (FPP-CR-France).

* For example the so-called Grenshospitium in The Netherlands

* FPP-CR’s-Czech Republic and Hungary.

** The French term for deprivation of liberty in these zones d attente is ‘retention’. in which case lesser
safcguards are applicable to the persons concerned then in the case of detention. as France maintains that
these people are free to leave French territory. Judicial review of the detention takes place after 72 hours,
instead of the 48 hours normally required by law in immigration detention cases (FPP-CR-France).

% See Jesuit Refugee Service (2004). Following its visit in 2002 to the Czech Republic. the CPT signalled
scrious shortcomings concerning the information provided for the detainees on their legal position and
rights (CPT, 12 March 2004, pp. 20-29). Also with regard to the situation of the immigration detaince in
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Furthermore, the conditions in these places are regularly below national constitutional
and international legal standards as well.’” The length of time that a migrant may spend
in pre-admittance detention varies greatly from less than 24 hours to several weeks,
even months, and only some states have the duration of this kind of detention limited by
law.*®

The southern borders of the EU deserve spectal mention with regard to detention
upon arrival. Large numbers of migrants who have been apprehended while attempting
to reach mainland Europe are held on Malta, Lampedusa and the Canary Islands in what

have been described as “internment camps of dubious legality where people are

Hungary, CPT expressed concern about access to information in a language that the foreigner could
understand (CPT, 29 June 2006, pp. 24-25). In Latvia, the judicial review of the immigrant who is
deprived of his liberty lacks the required effectivencss. as the rights of the persons concerned are not
clearly defined and the right to Iegal assistance is difficult to exercise. Latvia provides no legal assistance
or exemption of legal fees (EU Network of independent experts on Fundamental Rights, 2005, pp. 74-75).
In Ireland, persons deprived of their liberty upon arrival arc not informed of their right to bring legal
proceedings against the detention, ncither are they asked if they require legal assistance. nor are they
informed that the can request it (Kelly, 2003, pp. 21-23). To these already significant problems, it can be
added that many of the detention centres are far removed from anywhere, which makes contacts with
lawyers even more difficult. See Gil-Robles (8 June 2005), p. 17 with regard to the United Kingdom.

¥ The INADS centre at Brussels Airport for persons that arrive without documentation and who are
refused entry in Belgium territory (INADS) has been criticised several times by the CPT, in particular
with regard to factual access to a lawyer and the lack of any activity for people that are kept in waiting
zones for weeks, sometimes even months (See for the most recent report: CPT (20 April 2006). Also
Germany has received criticism in this respect, especially regarding the situation in the transit zone at
Frankfurt am Main Airport (CPT, 12 March 2003, p. 60.) With regard to the situation in the United
Kingdom, HM Chief Inspector of Prisons obscrved that none of the short ferm holding facilities in
Heathrow were fit to hold detaineces overnight, although all held detainces overnight and sometimes
detainces were held there for up to 36 hours. Detainees asking but failing to get legal advice and basic
information about their detention formed a structural problem as well (HM Chief Inspector of Prisons,
2006b, p. 5. It can be added that many of the detention centres are far removed from anywhere, which
makes contacts with lawyers even more difficult. See Gil-Robles (8 June 2005), p. 17 with regard to the
United Kingdom.

3 For example Ireland, where detention of people “refused to land” may not exceed 8 weeks. However, if
those individuals bring legal proceedings to challenge the validity of the detention, the ‘clock is stopped’
on this 8 week period (Kelly 2005). But see also Hungary, which has a time limit for “detention for
refusal’ of thirty days. However, if the authorities simply take a formal decision to expel the foreigner, the
legal basis of the detention alters, and the foreigner can then remain legally in so-called aliens policing
detention for a maximum of one year (FPP-CR-Hungary).
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deprived of their freedom yet supposedly are not prisoners.” These centres in
particular have repeatedly been condemned on account of both the deplorable material

conditions in which the detainees are held there, and their legality *°

1.1.2.2. The use of detention within the asylum system

Regarding the detention of asylum seekers,*!

state practice shows a diverse
pattern. All European governments detain people in the asylum procedure, but the
conditions, maximum duration and actual time spent in detention by an asylum secker
are widely differing in the various Member States. It is important to note that with
regard to this type of detention, relevant EC law exists. Under Article 18(1) of Council
Directive 2005/85/EC on minimum standards on procedures in Member States for
granting and withdrawing refugee status, the Member States shall not hold a person in

detention for the sole reason that he applied for asylum.*

* European United Left/Nordic Green Left (May 2006), p. 11.
* The delegation of the European Parliament that visited the various Maltese administrative detention
centres described the conditions as appalling, “unacceptable for a civilised country and untenable in
Europe which claims to be the home of human rights” (European Parliament. Commitice on Civil
Liberties. Justice and Home Affairs 30 March 2006. p. 9). Sec also the criticism expressed by the Spanish
Ombudsman as regards the situation in Fuerteventura and Lanzarote, addressing overpopulation.
inadequate facilities, hard conditions of life, sccrecy and lack of transparency, lack of interpreters and
lack of regular medical care (FPP-CR-Spain): and Evuropean United Left/Nordic Green Left (2005) with
regard to the situation at Lampedusa. Regarding the centre in Lampedusa. the Council of Europe
Commissioncr of Human Rights noted that at times of large influxes, “the congestion and overcrowding
[...] defv imagination. The centre fails totally short of the minimum standards of space and hvgiene
needed to accommodate numbers bevond its official capacitv in decent condition.” (Gil-Robles. 14
December 2005, p. 38.)

1t should be noted that detention upon arrival and detention of asylum seckers are not alwayvs scparate
categories as asylum seekers are often detaincd upon arrival in a state. Sec for example Poland. where
asylum scekers are not detained. unless they apply for asylum while staying illegally on national territory,
during border control while they have no right to enter. or when they attempt to cross borders contrary to
the law (FPP-CR-Poland). Taking into account that few persons sceking international protection first
await a decision on a visa application in their countries of origin. many asvlum seckers will be detained
upon arrival in Poland.

“2 OJ L 326/23 of 13 December 2005. Sec also Article 7 of Council Directive 2003/9/EC of 27 January
2003 laying down minimum standards for the reception of asylum seekers in the Member States (OJ L
31/18 of 6 February 2003), which provides that Member States are authorized to confine an applicant to a
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Nevertheless, numerous countries detain asylum seekers without much further
justification than the fact that they are asylum seekers, sometimes for a short time in
order to determine the admissibility of the application,”® often as part of a ‘fast-track
procedure’, after which those not rejected on admissibility grounds, are transferred to
open centres.** However, sometimes the detention of asylum seekers lasts longer and
has almost become an inherent part of some stage,*’ or even the whole of the asylum

rocedure.*® Concern has been voiced about this practice in particular as some feel that
p p P

particular place in accordance with their national law only “when it proves necessary, for example for
legal reasons or reasons of public order™.

3 Or, as is the case in Czech Republic where all applicants for asylum are initially detained, in order to
identify the individuals: to subject them to a medical check; and to initiate the asylum procedurce (FPP-
CR-Czech Republic). In Italy, asylum seckers may be detained for a maximum of thinty days in a so-
called identification centre (Gil-Robles, 14 December 2005, p. 35).

“ As in Portugal, where asylum seckers are detained until the authorities decide that they have legitimate
grounds for asking for asylum, which takes an average of three days. Thereafter, these applying for
asylum on legitimate grounds are transferred to open reception centres (FPP-CR-Portugal). Finland only
detains asylum seekers after they have received a negative decision on their application (FFP-CR-Finland,
p. 19) In Latvia, asylum seekers are detained if their identity is not confirmed, or if their claims have been
rejected and they await expulsion (FPP-CR-Latvia).

“* In Austria, asylum scckers may be detained prior to a first negative decision if a procedural notice is
issucd by the Federal Asylum Authority during the admissibility proceedings stating that the application
is likely to be dismissed or rejected. while there is no appeal possible against such a notice (EU Network
of independent experts 2005, p. 75-76).

% See for example Hungary where the detention of asylum seekers depends on “accidental circumstances
and arbitrary decisions of the authorities”. If the asylum seeker is able to file an application for asylum
before he is apprehended by the border guards, he will not be detained. However, if the border guard
apprehends him before he can do so. he will be detained and an alien policing procedure will be started
against him before he can possibly submit an application for asylum. Although the pending expulsion will
be suspended as soon as he submits an application. it will keep serving as the basis for continued
detention (FPP-CR-Hungary, par. 3.5.). Malta has mandatory detention policy for asvlum seckers and
irregular migrants alike, but whercas for the latter group, the maximum length is 18 months. asylum
seckers may not be detained for over 12 months. However, these limits are merely administrative
practice, and arc not laid down in any binding legislation (Commissioner of Human Rights. Follow-Up
Report on Matta. 2006). In Greece. not all asylum seekers are detained. but those that file an application
whilst in immigration detention (i.c. on the grounds of illegal entry or stay) remain in detention until a
decision on their applications is given. or untif the time limit of three months expires (FPP-CR- Greece).
In the United Kingdom, the vast majority of those detained have applied for asylum at one stage or
another (FPP-CR United Kingdom: and Gil-Robles, 8 June 2005).
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“detention is resorted to on the basis that a bed is available in a detention centre,” rather
than considering the “necessity, legality and appropriateness” of detaining asylum
seekers.!’

Furthermore, widespread discrimination on the grounds of nationality exists, as
some states routinely detain certain nationalities (or ethnic groups),*® whereas others
seldom or never end up in an immigration prison. Although some countries only allow
for the detention of asylum seekers if it is ordered by a judicial authority,”” in many
other countries, the decision to detain is taken administratively.5 % In that case, extensive
discretion often exists for individual immigration officers to decide about the detention
of asylum seekers,”! and sometimes automatic judicial review is absent,>? or it can take
a long time.*® It should be noted that most countries’ legislation allows for the detainees
themselves to contest the lawfulness of the detention through judicial review, habeas

[54

corpus proceedings or bai Nonetheless, even in such cases, the possibility of

*" Amnesty International EU Office (2005). Sce also Jesuit Refugee Service (2004). p. 4.
*1.¢. Roma in the United Kingdom. Sce Weber (2003).

* Estonia. Germany, and Sweden.

* Finland (where the decision to detain is taken by the police but needs to be reviewed by a judge within
four days); France (where the decision to detain is taken by the préfet, and must be reviewed within 48
hours); Hungary (where the administrative decision to detain must be reviewed within five days). Latvia
(where the administrative decision to detain pertains to a maximum period of ten days. and prolongation
may only be given by a judge); Lithuania and Poland (where dctention of morc than 48 hours can only be
ordered by a court. and where in the former country. the foreigners presence is mandatory during the
Court’s hearing), The Netherlands; Belgium: Austria: Greece; the United Kingdom: Portugal: and Ircland
(where asylum seckers that are detained must be brought before a judge as soon as practicable ( Kelly,
2003, p. 29).

' UNHCR Executive Committee (4 June 1999), p. 168. See Gil-Roblcs (8 June 2005) and Weber (2003)
with regard to the situation in the United Kingdom.

** Greece and the United Kingdom. If automatic judicial revicw is absent. the detention may be subject to
periodical automatic administrative review as is the case in the latter country (Gil-Robles. 8 June 2005).

>3 In the Netherlands. automatic review by a court of the lawfulness of the detention is provided. but it can
take up to 7 weeks until it actually takes place. Sce Baudoin (2004).

" With the important exception of Malta, where no proper form of judicial review exists. although there
is the possibility to appeal to an administrative board. which can only order release in a limited number of
circumstances (FPP-CR-Malta). In theory, the habeas corpus procedure from the criminal code is
applicable. but has never been used (Gil-Robles. 12 February 2004). In the IInited Kingdon. immigration

dctainees can apply for bail.
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effectively contesting one’s detention is frequently non-existent due to the lack of
information provided to the detainees, or insufficient access to legal aid.”

In addition, the detention of refugees in particular may also prejudice their legal
position as persons applying for international protection, as they are not always
informed about the possibility of applying for asylum while in detention, and sometimes

they are even impeded from access to the asylum system as a result of their detention.*

1.1.2.3. Detention and removal
The last category that I will address is the detention as a result of a decision to

deport or expel the foreigner.”” If a third-country national®® has been ordered to leave

5% Often one encounters similar problems as were discussed above with regard to detention upon arrival,
sce in particular footnote 36. At times, the official regulations themselves provide well enough for the
right of access to information about the reasons for detention and additiona! information about rights
when held in detention, but in practice, detained asylum seekers are often not fully informed of their
position and the full extent of their rights (See Kelly, 2005, p. 35; and Gil-Robles, 8 Junc 2005, p. 18).

% In France. for example, asylum application forms have to be completed in French since August 2004,
and foreign nationals that apply for asylum while in administrative detention have to pay for an
interpreter themselves. The result is that it is made very difficult for asylum seekers to claim for asylum
while they are detained, as was observed by a European Parliamentary delegation that visited the
administrative detention centre of Mesnil-Amelot. about 50% of the asylum applications that were filed
by persons held there were immediately rejected on the grounds of technical shortcomings, while the
content of the applications was not examined at all (European Parliament, Committee on Civil Liberties,
Justice and Home Affairs, 22 March 2006). In Italy, in Lampedusa Temporary Holding Centre, almost no
asylum claims are made, and migrants there are not given information about the possibilities to claim
asylum open to them under Italian law. Besides. there arc allegations that there have been consular
authorities of third countries cooperating in identification procedures to determine migrants’ nationalities,
a situation that carrics great risks for potential asylum seekers (Enropcan United Left/Nordic Green Left,
2005, p. 10). Furthermore, anyone failing to observe the rules on absence in the closed Italian
identification centres for asylum seckers is regarded as having withdrawn his asylum application (Gil-
Robles, 14 December 2005, p. 35. Amnesty International has expressed concern that the Greek authorities
may be impeding refugees access to asylum through their inability to communicate in Greek, especially in
border areas. In addition. persons have told Amnesty International that upon arrival in the places of
detention, they had been persuaded to sign papers that they could not understand (Amnesty International,
12 October 2005; and CPT, 20 December 2006 , p. 38)

57 We have already seen that it is not always possible to make a watertight separation between detention
upon arrival and detention within the asylum procedure. Similarly, detention as a result of the decision to
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national territory, immigration legislation of most EU countries provides for the
possibility of administrative detention.” In theory, this type of detention is neither a
punishment, nor a means of directly coercing the foreigner leave the country, but it
serves to safeguard removal, such as expulsion or deportation.60 Thus, the sole fact of
irregular residence does usually not provide a sufficient justification for detention in the
EU Member States® Nevertheless, foreigners are frequently kept in detention for
significant periods of time before their deportation is practically arranged.® In addition,
although various national laws require that detention is to be necessary (often with a
view to public policy or national security interests),”> in everyday practice, national

authorities detain without due regard to the necessity and proportionality of the

expulse or deport can also affect asylum seckers if their claims have been rejected or declared
inadmissible. In the United Kingdom for example, asylum scckers who were detained in ‘fast track
centres’ and whose applications are rejected. can remain in detention until they are removed (FPP-CR-
United Kingdom CR, p. 34).

*¥ Dctention of irregular migrants that arc EU citizens should be highly exceptional practice according to
EC law, only to be resorted to if lhc_v- constitulc a genuine threat to public policy. Sec ECJ, Case C-
215/03. Salah Oulane v. Minister voor 1'reemdelingenzaken en Integratie, 17 February 2005, par. 40-44.
% Such as (not exhaustive) Austria; Belgium; Denmark; Estonia; Finland; Czech Republic; France:
Germany; Greece; Hungary; Latvia; Luxembourg. Poland; United Kingdom: Portugal (although it is
unusual practice); Slovenia; and Sweden.

% Sce FPP-CR-Germany, p. 33. Nonctheless, there are countries that have provisions in their legislation
that suggest the coercive nature of dctention: in Ireland, the purpose of detention is to ensure that the
persen will co-operate in making arrangements, such as sccuring travel documents (FPP-CR-Ireland. p.
22).

¢ Guild (2006), p. 5.

® As is the case in Lithuania and the United Kingdom (EU Network of Independent Experts (2005). p.
73). With regard to Hungary, the Commissioner for Human Rights of the Council of Europc has
expressed concern that irregular aliens arce detained for up to 12 months on the sole ground that they have
becn found on Hungarian territory without a valid residence (Commissioner of Human Rights. Follow-Up
Report on Hungary, 2006, p. 20). Hungary also has the possibility of enforcing detention even if the
deportation order is suspended (FPP-CR-Hungary). In addition. some countries. such as Hungary and
Germany provide for the possibility of detention in preparation of dcportation procedures. thercwith
including verification of the identity of the forcigner and clarification of his residence status (FPP-CR’s-
Germany and Hungary).

 For example Sweden. where the legislation provides for detention if a decision to expel has been taken

and the person is likely to abscond or engage in criminal activity (FPP-CR-Sweden).
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detention, often as a result of wide discretionary powers conferred by them by domestic
laws.%*

Even in judicial procedures where the legality of the detention is challenged, the
question as to whether the administration has employed its discretionary powers in
accordance with these otherwise important principles is often not addressed.®* It remains
to be seen whether this situation will change if Article 14 of the Proposal for a Directive
of the European Parliament and of the Council on common standards and procedures in
Member States for retuming illegally staying third-country nationals becomes part of
EC law.%® According to this provision, immigration detention of third-country nationals,
who are or will be subject to a return decision or a removal order, is only to be resorted
to if there is a risk of absconding and where it would not be sufficient to apply less

restrictive measures.

' UNHCR. Exccutive Committce of the High Commissioners Programme (4 Junc 1999). Sce Webcer
(2003) with rcgard to the situation in the United Kingdom. In the Netherlands. the public order criterion
of Article 56(1) is intcrpreted so widely in policy guidelines that the required balance of intercsts almost
always results in an outcome in favour of the executive (van Kalnthout. 1995b, p. 326). In addition.
Article 56(2) of the Aliens Act 2000 provides for detention ‘required by public order” on the sole ground
that the necessary papers for removal are available.

% See for example Afdeling bestuursrechtspraak van de Raad van State, 6 Scptember 2005, 200507112/1,
JV 2005/452, where the highest administrative court in the Netherlands (Raad van State) ruled that it is
not for the judge to assess whether less restrictive measures could have been applied in order to safeguard
the aim of removal. In the United Kingdom. according to paragraph 16 of Schedule 2 to the Immigration
Act 1971, a person may be detained under the authority of an immigration officer pending his removal.
The House of Lords opinions that ™ ‘pending’ in paragraph 16 means no more than ‘until’. The word is
being used as a preposition, not as an adjective. Paragraph 16 does not say that the removal must be
"pending”, still fess that it must be ‘impending’. So long as the Secretary of State remains intent upon
removing the person and there is some prospect of achieving this, paragraph 16 authorises detention
mearmwhile.” See House of Lords. Regina v. Secretarv of State for the Home Deparnnent (Respondent) ex
parte Khadir (FC} (Appellant). 16 June 2005, [2005] UKHL 39. par. 32.

% Europcan Commission (1 Scptember 2005).
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Many countries have the duration of this type of detention limited by law.*’ In
this case, irregular migrants are released from administrative detention if expulsion has
not been effected within the legal period for detention.®® However, as they are often not
able to leave the country, they remain illegally on its territory, and are apprehended and
detained over again. As a result, in many countries, irregular migrants may spend very
long periods in detention with small breaks of freedom that are followed by detention
again.®” This actual situation is neither apparent from legal provisions that lay down
time limits, not is it reflected in statistics that record the duration of detention.”

Concerning the legal position of the immigration detainee who is to be expelled
or deported, similar remarks can be made as were made with regard to the two types of

1

detention discussed above.”' Often extensive administrative discretion exists with

¢ In Belgium, detention for removal is normally imposed for a maximum of two months. but it may be
extended to five months. Further extension up to the absolute maximum of cight months is only permitted
if it is necessary for the protcction of public order or national security. In Czech Republic. irregular
migrants can only be detained when an administrative decision on expulsion is imposed. but it is subjcct
10 a time limit of 180 days. In Estonia, if expulsion is not possible within the lcgal time limit to
administrative detention of two months, an administrative court can prolong the detention for a maximum
of up to four months (the average time of this type of detention is also 4 months in Estonia). In Finland,
there is no time limit laid down in legistation, but the courts order release after three months. A French
law passed on 26 November 2003 prolonged the maximum duration of administrative detention from 12
10 36 days. In Greece, if the foreigner is not expelled within three months, he must be relcased
immediately. In Hungary, detention in preparation for expulsion may not last longer than 30 days, but
detention in order to expulse is subject to a legal limit of twelve months. In Latvia. administrative
detention may not exceed twenty months. In Malta, before 20035, there was no legal limit to the duration
of the detention, and it was not unusual for persons to be detained for several years. A change in the law
st a general time limit of 18 months, but in practice, releasc does not take place automatically after 18
months. and it may take many more months, even if this is against Maltese laws. In Poland and Slovenia,
the total time spent in detention may not exceed twelve months. See FPP, the respective country reports.

% In Spain, if it is foreseeable that expulsion is not possible within the 40 day limit to the detention. the
judge has to be notificd immediately so that the detainee can be released.

% See for example Greeee (FPP-CR-Greece. p. 21).

™ A different situation. but with similar results. is the case of Belgium, where courts and tribunal have
decided that whenever a detainge resists an attempt to actually remove himu the detention begins over
new, and time previously spent in detention is not counted for the duration of the detention. (Jesuit
Refugee Service. 2007). See also ECtHR. Ntumba Kabongo c. Belgique (inadmissible), 2 June 2005.

" See in particular footnotes 36 and 50-55. Opondo and Harrell-Bond (1996) argue that the major
difference that exists in the United Kingdom between the legal position of criminals and that of
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regard to the decision to detain; countries that provide for periodical and automatic
judicial review of the detention are the smaller part; and the possibility to appeal to a
judicial authority against the deprivation of liberty, if provided for by law, is often
difficult to exercise due to a lack of (understandable) information regarding the right to
challenge the legality of the detention or insufficient access to legal aid for detainees.”
Often the basis for detention is not adequately explained, and at times, also the
immigration status of the persons detained remains unclear to them.”

I will conclude this overview of state practice with some brief observations
regarding the conditions of detention with a view to deportation or expulsion.” The
CPT has repeatedly held that “a prison is by definition not a place in which to detain

"% and has urged

someone who is neither convicted not suspected of a criminal offence
Contracting States to put an end to holding immigration detainees in ordinary law
enforcement agency detention facilities.” Even so, many Member States keep detaining
persons that are subject to a removal order in ordinary prisons or police custody
facilities, sometimes as a result from a lack of available places in special centres, but

often it is common policy..” Furthermore, persons subject to an expulsion order are at

immigration dctainces is that the latter can be detained for an indefinite period of time without a
judgment.

72 See CPT (21 July 2005), pp. 31-32; HM Chicf Inspector of Prisons (2006a), pp. 25-26; Kelly (2005),
pp. 40-42; and Gil-Robles (9 November 2005), p. 36.

73 HM Chief Inspector of Prisons (2006a), p. 26.

" These observations are in many cases also applicable to the previous two categories of detention.

7* See for example CPT (18 Scptember 2003). par 69. Also the UN Working Group on Arbitrary
Detention is of the opinion that custody should be effected in a public establishment specifically intended
for this purpose. If this is for practical reasons not possible, immigration detainces should in any case be
scparated from persons who are imprisoned under criminal law UN Commission on Human Rights, 28
Deccember 1999).

76 CPT (20 December 2006), p. 24.

"7 In Estonia, one expulsion centre opencd in 2003 following a visit by the CPT. Detention in police cells
for those to be expelied can only be resorted to for a maximum of thirty days (FPP-CR-Estonia. pp. 20-
21.) Finland has one special custody unit for aliens as referred to in the Finish aliens act with a capacity of
40 places. When the custody unit is full, an alicn may exceptionally be placed in police detention
premises, in which casc the detention may not exceed four days. In France, there are 18 administrative
detention centres and many more local facilities specifically designed for foreigners on which no
information is available. However, foreigners who are under measures or procedures of removal may be
detained with prisoners who are detained under criminal law. (FPP-CR-France). In Austria, detention for
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times kept in transit zones. The latter situation calls for extra scrutiny as some states
argue that in these situations it is not depriving individuals of their liberty at all.”®

Even in the case that special holding centres exist for immigration detainees,
conditions are at times worse than in ordinary prisons,”” with circumstances reminding
of high security prisons and regulations that are not appropriate to the legal status of the

inmates and the low security risk that they pose.*® In addition, many of these centres

the purpose of removal is often practised in normal prisons (FPP-CR-Austria, p. 24). In Germany. special
institutions for administrative dctention under immigration Iegislation are to be found only in a few
federal states. Most cases of administrative detention of forcigners is carried out in penitentiary
institutions and prisons (FFP-CR-Germany p. 33). Grecce has only a fow administrative detention centres.
Thus. cvery detention facility of police stations all over the country constitutes de facto institution for
administrative detention, where a vast majority of the immigration detainees are held (FPP-CR-Greecce. p.
19). In Ireland. solely ordinary prisons are used (Kelly 2005). Also Hungary resorts to immigration
detention in ordinary prisons. In that case. however, the immigration detainces are kept scparate from
those that are held under criminal law (FPP-CR-Hungary). Latvia has one administrative dctention
facility, to which forcigners must be transferred if they have spent ten days in police detention facilitics
(FPP-CR-Latvia). Similarly. in Lithuania. forcigners can be kept in police facilitics, but they must be
transferred within 48 hours to the onc centre for immigration detainees (FPP-CR-Lithuania). The
Nctherlands have special places for administrative detention. but detention is regularly carried out in
police custody facilities or prisons (Baudoin, van de Burgt., Hendriksen 2002, pp. 211). In Sweden,
special centres under the authority of the migration board exist for immigration detention. Placement in
penitentiary institutions is only permitted only in the case of special circumstances (FPP-CR-Sweden. p.
17). In Portugal. irregular migrants may be placed in prisons with convicted prisoncrs or in transit zones
of the international airport (FPP-CR-Portugal).

’® Belgium for example, argues that in this casc, the foreigners in question have no right of residence in
Belgium. are subject to deportation orders issued by the Office for Foreigners and that by being placed in
the transit zone. they are not being detained, but simply escorted to Belgium's border and are free to lcave
by catching a flight to their country of origin or a third country. Sc¢ Amnesty International (1 September
2004).

’ In Latvia and France, the rules concerning the detention of illegal immigrants are more restrictive than
those applicd to persons convicted for criminal offences (FPP-CR 's-Latvia and France).

" Sec for example Travis (20035), reporting in the Guardian about a weapon commonly carricd by prison
officers in British removal centres. despite the fact that their usc is banned in low security prisons. In
somc Austrian detention centres, detainecs are only able to communicate with their visitors through a
glass partitioning, which the European Committee for the Prevention of Torture did not deem in
accordance with the low security risk of the persons detained (CPT. 21 July 2005, p. 32) In Germany. the
CPT was alanncd by the existence of violent and inappropriate sccurity measures that could be used in
the immigration detention centre of Eisscnhiittenstadt (CPT, 12 March 2003. p. 32.) The Council of
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suffer from problems resulting from serious overpopulation, inadequate medical and
hygienic care and limited possibilities for contact with the outside world.®' In view of
these problems, it is to be welcomed that the proposed directive on common standards

and procedures in Member States for retuning illegally staying third-country

Europe Commissioner of Human Rights has called on the Maltese authorities to stop using military
methods of searches of immigration detainces (Commissioner of Human Rights. Follow-Up Report on
Malta, 2006, p. 12) and to abolish the practice of systematically handcuffing migrants when they are
taken to and from the hospital (Gil-Robles, 12 February 2004, p. 8). In the Netherlands, the regulations
for immigration detainces are comparable and sometimes identical to those applicable to persons who
have been convicted of criminal offences. Van Kalimthout (2005a) argues that by subjecting the
immigration detainee to restrictions that do not bear any relationship to the aim of the dctention, the
human rights of the immigration detainee are unnccessarily and disproportionately interfered with. It is
significant that in the Nethcrlands, administrative courts are excluded by law (Articles 60 and 69 of the
Penitairc Beginselenwet) from assessing the conditions and rcgulations applicable to immigration
detention. See Afdeling bestuursrechtspraak van de Raad van State, 28 April 2005, 200410273/1, JV
2005/308. Nevertheless, there are also exceptions, see for example Finland, where detainces have access
to better and more relaxed living conditions than normal prisoncrs and where the possibilities for
recciving visits by friends and family are not limited (FPP-CR-Finland, pp. 20-21).

! In Luxembourg, restrictions on the visits to immigration detainces are more severe than those
applicable to normal prisoners (Gil-Robles. 8 July 2004, p. 11.) The CPT in its visit to the Czech
Republic in 2002 criticised conditions of detention and was alarmed by allegations of ill-treatment and
verbal abuse in some of the facilities (CPT, 12 March 2004, pp. 20-29). In Poland, the CPT observed that
health care and psychological and psychiatric support for immigration detainees were not adcquate. In
addition, no regimes of activities appropriate to the detainees’ legal status and the length of the stay were
available (CPT, 2 March 2006, pp. 22-27). See CPT (20 December 2006), pp. 22, 31-39; and Amnesty
International (5 October 2005) for documentation about very poor conditions and allegations of ill-
treatment in the detention facilities for illegal migrants in Greece. In Dougoz v. Greece (ECIHR, 6 March
2001, par. 48). the Court in Strasbourg considered that the conditions of immigration detention at the
Alexandras police headquarters and the Drapctsona detention centre, “in particular the serious
overcrowding and absence of sleeping facilities, combined with the inordinate length of the period during
which the applicant was detained in such conditions”, amounicd to degrading treatment contrary to
Article 3 ECHR. The Commissioner for Human Rights of the Council of Europe called the conditions in
the administrative holding centre for men under the Palais de Justice in Paris “disastrous and unworthy of
France™ and urged its closure because a place of this kind at the heart of the French judicial system was
unacceptable (Gil-Robles, 15 February 2006, p. 62. and for similar criticism sce also Europcan
Parliament, Committee on Civil Liberties, Justice and Home Affairs, 22 March 2006)
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nationals®® lays down requirements regarding the conditions of temporary custody.
According to Article 15 of the Proposal, immigration detainees shall, upon request, be
allowed without delay to establish contact with legal representatives, family members
and competent consular authorities as well as with relevant international and non-
governmental organisations. In addition, it stipulates that temporary custody shall be
carried out in specialised temporary custody facilities,* and that Member States shall
ensure that international and non-governmental organisations have the possibility to
visit temporary custody facilities in order to assess the adequacy of the temporary

custody conditions.

¥ Proposal for a Directive of the European Parliament and of the Council on common standards and
procedures in Member States for returning illegally staying third-country nationals. European
Commission (1 September 2005).

 Where a Member State cannot provide accommodation in a specialised temporary custody facility and
has to resort to prison accommodation. it shall ensure that third-country nationals under tcmporary

custody are permanently physically separated from ordinary prisoncrs (Article 15, par. 2).
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1.2. AIM OF THIS STUDY AND PLAN OF RESEARCH

The aim of this study is threefold. First it argues that the particular development
of sovereignty, neither a natural nor a self-evident notion but the result of historical
contingencies, has led to a situation in which the use of force against outsiders is
justified in a way which is fundamentally different from the way in which the use of
force against insiders is scrutinised.

The second argument, strongly related to the first, posits that the contemporary
application of human rights has not been able to formulate adequate answers to the use
of force in the instances that the national state wishes to verify and enforce its
sovereignty against those who have violated its material or symbolic boundaries. We
will see that this so-called blind spot of human rights protection, which is nowhere more
visible than in the contemporary practice of immigration detention, is due to an
enduring perception of temritoriality as a self-evident and innocent concept for the
organisation of the global political system.

At the heart of this second argument is the premise that the concept of territory
and the idea of rights are firmly linked and that the international legal discourse regards
the junisdictional content of sovereignty in a way that fundamentally differs from the
way in which it considers its territorial frame. However, it is important to be aware from
the outset that sovereignty’s form and content are necessarily intertwined. Both play an
equally significant role with regard to the definition of political community, although
their relationship within the context of political organisation has varied over time.

Before the advent of the modemn state, political power was based upon personal
relations. After the Peace of Westphalia in 1648, this structure began to change slowly
into a system where clearly demarcated and independent territorial units formed the
basis for political power. The fact that the foundation of political power has over time
shifted from the personal to the territorial does not entail that power over people has
diminished in importance, nor does it mean that territory was politically insignificant
before the emergence of the modemn state. It means that at present, jurisdiction is
exercised over individuals because of their presence in a certain territory instead of on
account of their specific position in the body politic. In addition, the state uses its spatial
powers to protect its territorial borders. The enormous growth of state power during the

last few centuries has been accompanied with increasing demands for safeguards
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against the state abusing its jurisdiction over people, resulting in a multifaceted system
for the protection of individual liberties.

However, in this study I will argue that with regard to the state’s spatial powers
and sovereignty’s territorial frame, a corresponding development through which the
individual interests that are involved in it are accounted for, is lacking. This has led to
what I call a “territorial blindness” on the part of constitutional principles in the
domestic as well as in the international sphere.

The administrative detention of irregular migrants and asylum seekers is one of
the ways in which European states protect their territories from unwanted immigration:
in essence these states want to sustain the above-mentioned territorial blindness of
systems of individual rights protection. However, immigration detention is special
amongst the other instruments and policies by which these states try to stem the flows of
migration. In the first place, it is special because deprivation of liberty is the sharpest
technique by which the state protects that blindness. We will see that personal liberty
and sovereignty are conceptually intertwined: the protection of the former is the reason
for the existence of the latter. In societies based upon the rule of law there is no more
serious interference with an individual’s fundamental rights as depriving him of his
liberty.

Secondly, immigration detention is not only a way in which states violently
guard the territorial blind spots of individual rights protection, but as a practice itself it
attempts to make ultimate use of these same blind spots. Thus, territorial blindness of
the rule of law, a blindness that states seem only too eager too protect, has made the
detention of thousands of people, simply because they crossed boundaries, not only
possible but also commonplace.

The second argument thus presents the administrative detention of foreigners as
a legal anomaly in societies that are otherwise based upon respect for the rule of law.
However, this study will not merely portray immigration law enforcement in the form
of detention as illiberal practices of liberal regimes, made possible by a structural
feature of contemporary political organisation. In addition, it hopes to introduce a
complementary but more hopeful approach by showing how the administrative
detention of foreigners, however deplorable as contemporary political practice, may also
provide opportunities to erase the artificial distinction in the modem version of the rule

of law between the state’s exercise of jurisdiction within a given body politic and the
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territorial frame in which this power is exercised, and thus to deconstruct the narrow
linkage between temritoriality and personal rights.

Drawing on Roberto Unger’s idea of “destabilization rights”,** the third aim of
this study is to argue that the capacity of the destitute, the refugee and the citizen of
dictatorships, while interned by European states on European territory, to resort to
traditional rule of law guarantees, however marginal such guarantees may be in their
specific cases, has the potential to destabilize the institution of territorial sovereignty,
and therewith it may in time strike at the conceptual innocence and perceived neutrality
of territorial borders in constitutional discourse, domestically as well as internationally.

This study sets out with an investigation into the conceptual background of
immigration detention from the perspective of the sovereignty paradigm. What is
sovereignty (Chapter 2), and whether and how can it be limited (Chapter 3) are
questions which will be dealt with in the first two Chapters. Subsequently, a general
contextualisation of immigration detention will be provided by exploring the
development and nature of the intemnational legal framework regulating international
freedom of movement (Chapters 4 and 5).

Thereafter, I will specifically deal with the limits that have been set to the use of
immigration detention by human rights law. First, I will address the way in which these
limits are formally given shape in various general human rights instruments (Chapter 6).
Subsequently, 1 will analyse in depth how the European Court of Human Rights
(ECtHR) as the constitutional court for Europe applies fundamental nights to cases of
immigration detention (Chapter 7). These two Chapters intend to determine whether the
limits that are set to the use of detention in immigration policy are satisfactory when
regarded in the light of other contemporary discourses about limiting the violence
potentially inherent in sovereignty. Where I find that this is not the case, I maintain that
the reason for the fact that immigration detainees receive inadequate protection is
related to the idea of territoriality. I argue that the problem is not so much ternitoriality
in itself, but has to be sought in the fact that the territorial frame of sovereignty does not
have the same history of being subjected to critical scrutiny as its jurisdictional content.

Although territorial sovereignty has so far remained largely immune to
traditional forces of domestic and international correction, in the conclusions to this

study (Chapter 8), 1 contend that the international human rights discourse has the

8 Unger (1987). Sce also Sable and Simon (2004).
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capacity to change the meaning of territorial borders and mitigate the exclusive effects
of modemn sovereignty. Paradoxically, the practice of immigration detention, instead of
being only illiberal practice, may hand us the tools to transform the international legal
order such as to make it into one that is more true to some of its underlying

universalistic ideals.

1.3. CONTENT OF THIS STUDY

Deprivations of liberty on a massive scale constitute the ultimate example of the
use of force by the state. Apart from a concrete manifestation of state violence,
immigration detention camps are also an expression of the state’s claim to determine
where the boundary between ‘inside’ and ‘outside’ lies. Immigration detention is one of
the possible outcomes of the conflict between the sovereign claim to determine that
boundary and the individual’s ideal of freedom of movement. Thus, apart from looking
into how sovereignty has generally legitimised the use of force by the state over time, in
Chapter 2, special attention will be paid to the inside/outside distinction that the modern
notion of sovereignty has brought about by use of the concept of territoriality: the
linkage of political power to clearly demarcated territory. Territoriality shaped the
notions of nationality and nation state, of belonging and membership in a historically
specific way. The result is that at the heart of the modemn state we find the two
conflicting forces of “the universalism of an egalitarian legal community and the
particularism of a community united by historic destiny”.** A thorough understanding
of this tenston is essential in order to comment on the practice of immigration detention.

In addition, Chapter 2 will discuss the external aspects of modern sovereignty in
the Westphalian state system in order to contribute to a proper evaluation of legal norms
dealing with international migration in later chapters (Chapters 4 and 5).

Thus, Chapter 2 addresses sovereignty’s territorial form and its jurisdictional
content within a given body politic, as well as its underlying tension between
universalism and particularism. Chapter 3 weaves further upon these two lines. This
Chapter treats the various ways that have been devised to limit the use of force by the

state. Citizenship, constitutionalism and international human rnights law are all

%5 See Habermas (1998). pp. 405-406.
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discourses that intend to limit the use of force of the state internally. All of them are
characterised by the same tension between a rights-based universalism and the political
particularism that we discern at the heart of the modem state.

We will see that citizenship is the most problematic of these discourses when the
use of force is employed in order to defend a certain inside/outside distinction, because
in addition to protecting against sovereign power, citizenship strongly participates in
sovereignty’s claim to determine a certain inside from the outside. Constitutionalism as
the theory and practice of the limits of power as a more general, inclusive discourse is
also addressed.

International human rights as the most recent way of posing limits to state
violence will receive particular attention in Chapter 3, since the raison d’étre of modemn
human rights law is to overcome the particularism of traditional rule of law guarantees.
However, we will see that also here the assumed naturalness and neutrality of the
concept of territoriality poses limits to human rights’ capacity to become truly universal
guarantees for human dignity. In addition, Chapter 3 will briefly deal with the
international law of war and humanitarian law. These areas of law receive attention
because they also exemplify that the notion of territoriality is pivotal in international
law and they exemplify its aim of maintaining the territorial order.

In Chapters 4 and 5, intemnational freedom of movement is investigated. Where
Chapters 2 and 3 can be seen as presenting the conceptual framework of these elements
of contemporary political organisation that are fundamental to understanding
immigration detention, Chapters 4 and 5 flesh out this framework in the particular
direction of individual movement crossing international borders.

Chapter 4 addresses historical perspectives on the right to leave and the
international legal framework regulating exit is analysed in detail. We will see that the
right to leave is a right that the national state can no longer restrict, except for a few
narrowly defined exceptions. In other words, sovereignty decreased in importance when
it comes to matters concerning exit, a process that found it culmination in the
codification of the right to leave in international law in the twentieth century.

Regarding the entrance of non-nationals, Chapter 5 shows that sovereignty has
made a reverse development. This Chapter first traces the historic development of the
common assumption that the entry and sojourn of foreign nationals are matters that fall
largely within the sovereign discretion of the national state alone. Subsequently, it

closely examines intemnational legal exceptions to this assumption, such as flowing from
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general international law, the prohibition of inhuman treatment, the international
refugee regime and the right to family life. Chapter 5 will argue that, exempting the
norm of non-refoulement flowing from the prohibition on inhuman treatment, all the
legal exceptions to the state’s exclusionary powers fit within a territorial image of
political order. Instead of denouncing the way in which responsibility, rights and
territory are linked, most rights bearing upon a right to enter or stay attempt to fix the
inevitable gaps in such a system, and by doing so, they reinforce it. However, we will
see that the application of the prohibition on inhuman or degrading treatment in the
immigration context shows that territory and rights can be decoupled, if it were not for
states’ ever growing attempts to resort to extra-territorial measures of immigration
control.

Chapter 5 pays specific attention to immigration law enforcement as well. A
perception of the state’s undeniable right to control aliens' entry into and residence in its
territory surely must have an impact on the assumed appropriateness of the violence that
is used to exercise such control, such as deportation and detention. We will see that
deportation and detention are not merely the results of an exclusionary immigration
policy, but that they constitute practices which possess a separate socio-political logic of
their own.*® Instead of just one of the many options available to national states,
deportation and detention of unwanted foreigners are presented as the natural and
stngular response of the modem state to those who have violated its territorial
sovereignty. This is reflected in the fact that the detention centre as an organizational
structure to administer entry and deportation of foreigners increasingly prevails over
other forms of administration in contemporary European societies.®”” We will see that
the state practice of detention in particular constitutes the litmus test for the present
regime governing cross-border movement and the unyielding impact of territoriality on
the individual’s life.

Chapters 4 and 5 taken together show that the regime regulating trans-national
freedom of movement brings to light some striking ambiguities and inherent tensions in
the international legal order. Chapters 2 to 5 will have made clear that most of these
inconsistencies derive from two premises. The first is that the assumed naturalness of

territorial borders has led to a conceptual distinction between the jurisdictional content

¥ De Genova and Peutz (forthcoming).
¥ Challenge (11 April 2006).
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and the territorial form of sovereignty. As a result, international law, although it has
increasingly conceded that the sovereign state’s jurisdiction over people cannot be
without limits, has so far simply refused to take account of the individual interests that
are involved in territorial sovereignty.

However, it is important to bear in mind that the sharp distinction in
international law between the jurisdictional aspect and the territorial aspect of
sovereignty is artificial. Both aspects of sovereignty play an equally important role in
the state’s construction of political community; and ultimately it is the latter concept
that is the rationale for most restrictions on fundamental rights of the individual.

The second premise is that the intemnational order based on sovereign
independent states does not only regulate the behaviour of states amongst each other,
but it also functions as a mechanism to determine who belongs where. Territorial
sovereignty in this system is a principle that allocates the responsibility for separate
populations amongst distinct territorial units. The asymmetries within the international
legal framework regulating the movement of individuals can only be understood when
we take into account these two premises that underpin the intemational legal system.

The state’s assertion of its territorial sovereignty leads to practices such as
immigration detention. Chapters 6 and 7 will address the way in which international
human rights discourse has constrained this specific instance of state violence resulting
from a historically contingent conception of sovereignty. In Chapter 6, 1 sketch a broad
outline of the human rights discourse regulating the administrative detention of irregular
immigrants and asylum seekers. This Chapter gives an overview of various human
rights instruments that are relevant for the practice of immigration detention. Case law
concerning immigration detention of the Human Rights Committee under the Optional
Protocol®® of the 1966 International Covenant on Civil and Political Rights (ICCPR)*
receives particular attention.

Chapter 7 treats the protection afforded by article 5 of the 1950 Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR) in cases of
immigration detention. It consists of a detailed analysis of the case law by the European
Court of Human Rights (ECtHR) concerning Article 5 ECHR. In this Chapter, I will

argue that in the ECtHR’s case law on immigration detention, one can discern a serious

* See UNGA Res. 2200A (XX) of 16 December 1966
¥ 19 December 1966. 999 UN.T.S. 171
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lack in proportionality and as such the Court endorses detentions which are unnecessary
and therefore in contradiction with the core of the protection of Article 5§ ECHR. When
compared to case law concerning the deprivation of liberty in other cases, serious
inconsistencies can be identified in the ECtHR’s approach to immigration detention. We
will understand these inconsistencies once we are conscious of an obdurate and self-
reinforcing notion of territorial sovereignty. I argue that the ECtHR in most of its case
law dealing with immigration detention defers to international law’s distinction between
the state’s exercise of jurisdiction over persons and the alleged neutral and pre-given
territorial framework in which this jurisdiction is exercised. As a result, it is unwilling
to address interferences with the right to personal liberty in immigration law in the same
manner as it addresses interferences that occur in a purely domestic context where the
territoriality of the modem state is not a factor to be reckoned with.

Thus, Chapter 7 argues that the main international mechanism for protecting
human rights in the European context is characterised by a blind spot when it comes to
limiting the state’s power to resort to violence in the form of immigration detention. The
discourse of human rights in this context proves to be a limited discourse. In the
conclusions to this study in Chapter 8, I will conclude that international constitutional
discourse in general suffers from a serious blindness whenever a state presents the
exercise of power as being predominantly based on sovereignty’s territorial frame. This
blindness can be characterised as what Hilary Charlesworth in a different context has
called a “silence within the law”, which s not the same as a lacuna that can be filled
with some “simple construction work” *® Indeed, this territorial silence is integral to the

whole structure of international (and domestic) law, “a critical element of its stability” !

However, 1 will argue that “a shift in its stabilisation”?

may be brought about by
a new role for human rights, more in keeping with their proclaimed status as universal
standards based on the dignity of the individual. I contend that in order for the system of
human rights to function effectively, the nation state needs to be held responsible for the
exercise of its power on account of its territorial sovereignty, instead of allowing it to
present sovereignty’s territorial frame as a predisposed and neutral given. By taking into

account the individual interests that are involved in sovereignty’s frame international

% Hilary Charlesworth with regard to international law’s silence of women. Charlesworth (1999), p. 381
* Ibid.
%2 Korhoncn (2002), p. 213. Sce also Charlesworth (1999).
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human rights may become what Roberto Unger calls destabilization rights > I will draw
on the work of Charles Sabel and William Simon, who apply the idea of destabilization
rights to public law litigation, in order to explain how the application human rights in
immigration detention may induce a transformation of sovereignty’s territorial frame in
a process in which it must respond to what was previously an excluded stakeholder: the
individual **

The fact that this process, as a result of its destabilizing impact on legal
structures, have far-reaching political effects need not deter courts whose function it is
also to provide individual with the protection of their fundamental rights. What Roberto
Unger calls “the halo of reasoned authority and necessity upon the institutionalised

"% should not deter lawyers from imagining altemative possibilities

structure of society
for organising that structure, quite the contrary. I will argue that the way in which
constitutional courts such as the ECtHR apply fundamental rights in cases of

immigration detention could help this process on its way.

 Unger (1987).
4 Sce Sabel and Simon (1994). p. 1056
% Unger (1996). p. 96.
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Chapter 2 Sovereignty, people and territory

2.1. INTRODUCTION

The discursive practice of sovereignty profoundly influences the way
immigration is perceived and it strongly affects the question of the legitimacy of the
instruments that the state uses to deal with unwanted immigrants. In the specific context
of immigration detention, I believe that in certain respects sovereignty has become one
of these discursive practices that Rob Walker so powerfully describes as having “turned
an historical problematic into an ahistorical apology for the violence of the present.”*
The practice of immigration detention, tn its broader context of freedom of movement,
is capable of bringing to light insights in the relation between the institution of
territorial sovereignty and individual rights that normally remain concealed in
commonly accepted notions about political power, political community and the
organisation of the global state system.”” As such, it may expose shortcomings in the
modern version of the rule of law, embodied in the discourse of international human
rights.

However, before I tumn to these issues in later Chapters of this study, it is first
necessary to understand sovereignty’s fundamental claims and their underlying
assumptions. In this Chapter, I take a close look at the notion of sovereignty with the
particular practice of immigration detention and its context of international migration in
mind. This means that certain implications of sovereignty will not be touched upon at
all, whereas other aspects will be emphasised. In this introduction, I explain why I deem
an inquiry in the concept of sovereignty essential in order to comment upon
immigration detention and I will indicate which of its aspects will receive particular

attention in my analysis.

% Walker (1993), p. 31
¥ See Unger (1996) for a more general version of this argument about the relation between individual

interests on the one hand and institutions on the other hand. and its implications on legal analysis.
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The most common differentiation made within sovereignty’s various functions is
that between its external and internal aspects. Internally, the function of sovereignty is
to ensure that there is no higher authority within the territorial limits of the state than the
state itself — within its borders the state has exclusive and ultimate authority. In the
course of history, such exclusive and ultimate authority came to entail both power over
people and power over territory. Internal sovereignty is bound up with the state’s
monopoly on the legitimate use of force, as well as with its claim to determine what
constitutes the boundary between ‘inside’ and ‘outside’”®,

External or Westphalian sovereignty entails the exclusion of external authority
from the territory of the state. We will see below that, although sovereignty was initially
thought of as a concept to conceptualise and justify ultimate political authority within
the state, it inevitably came to bear upon relations amongst states as well. The internal
and external sovereign claims that the contemporary state makes with regard to people
and territory — the monopoly on the use of violence; the determination of the boundary
between inside and outside; and those related to the Westphalian structure that all states
form part of — touch immediately upon immigration detention and its broader context of
international movement of people.

In the first place, deprivations of liberty on a massive scale of asylum seekers or
other immigrants clearly constitute the use of force by the state. Only states can
legitimately resort to the imprisonment of individuals and in order to understand
immigration detention, we need to understand the sovereign state’s monopoly on the
legitimate use of violence.

In the second place, we need to take into account the particular context in which
this specific form of imprisonment takes place. In contemporary Europe, that is a
context of an immigration policy which is focussed increasingly on the restriction of
individual rights and which finds its justification in the language of crisis and threat.
Sovereignty’s claim to determine the inside from the outside is employed to portray
migration mainly as a security issue, in response to which the use of force is assumed to
be justified because “the process of demarcation of friends and enemies, delineation of
boundaries of order versus disorder has been the prerogative of the sovereign state,

provider of security within its boundaries and preserver of ‘law and order’.””

% Walker (2003). p 22: and Wemner and Wilde (2001), p. 288.
% Aradau (December 2001).
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Thus, national responses to international migration do not only illustrate the
state’s monopoly on the legitimate use of force, but perhaps even more importantly,
they also exemplify the sovereign claim of the state to determine its boundaries. These
boundaries can be concrete and tangible, such as territorial borders, but they can be
implicit as well, contained as they are in concepts such as nationality and citizenship.
Both sets of boundaries constitute the sphere where sovereignty’s claim to distinguish
the inside from the outside and the individual’s ideal of freedom of movement conflict.
Immigration detention is at once a concrete manifestation of this claim by the state, and
a possible outcome of such a conflict between state and individual. We will see that the
stance taken by the contemporary sovereign state with regard to immigration epitomizes
that internal sovereignty is about the unity of the body politic and the definition of
political community. The state uses both its territorial sovereignty and its jurisdiction
over people in order to attain or maintain such unity.

However, we will not be able to understand the international legal regulation of
international migration if we merely focus on the internal sovereign claims of the nation
state. States do not exist in a vacuum, but they form part of a system of sovereign states
and international migration engages precisely this system. Thus, the role and place of
the notion of sovereignty within this system, as opposed to its mere internal functions,
needs to be taken into account as well, in order to place the domestic practice of
immigration detention in the wider context of international rules that regulate movement
of people between states, as will be done later in this study (Chapters 4 and S).

Above, I have briefly outlined these aspects of sovereignty that are relevant for
achieving an adequate understanding of the contemporary practice of immigration
detention. Accordingly, the following inquiry will pay particular attention to the
following matters: the manner in which the use of force by the state has been
legitimised; the way in which the modemn state distinguishes between inside and outside
by the use of concepts such as nation state, political community and identity; and the
global structure of a territorial system of sovereign states in which these concepts
operate. It should be mentioned at the outset that immigration detention and its context
of international migration also show unambiguously that all aspects of sovereignty are
interrelated and that conceptual separations between them do not always reflect reality.

Indeed, we will see in this study that sovereign states’ responses to international
migration exemplify that the actual content of sovereignty, i.e. jurisdiction over persons,

is necessarily intertwined with the territorial frame in which it operates. In a similar
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fashion, such responses illustrate that the internal and extemnal aspects of sovereignty
cannot be understood in isolation from each other. As all aspects of sovereignty are
profoundly related to and mutually influence each other, it would not do justice to
reality to classify their respective developments in distinct categories. For that reason,
the structure of this Chapter does not accurately reflect the distinctions made above.
Rather, I hope that by using these various aspects of sovereignty as red lines running
through my inquiry of the sovereignty paradigm, they will bring out those aspects of our
understanding of the modern state and the system that it forms part of that are essential
in order to comment on the practice of immigration detention in contemporary European
states in later Chapters of this study.

The structure of this Chapter is as follows. In Section 2.2., I give an overview of
the development of the concept of sovereignty, as a legitimating discourse for ultimate
political power within the body politic. The account of this development is divided in
two parts. Section 2.2.1 treats the emergence of a theory of sovereignty against the
historical background of gradual territorialisation of political organisation; and Section
2.2.2 addresses the theory of popular sovereignty. Subsequently, in Section 2.3, 1 deal
with the manner in which the modern state has construed its understanding of inside and
outside by using territory and identity. We will see that territorialisation, the process by
which political authority came to be linked to clearly demarcated territorial units,
influenced the way in which the modern state conceives of identity and political
community.

Thus, Sections 2.2. and 2.3. make a division within the concept of sovereignty
by treating respectively the way in which the exercise of power in a given body politic
has been legitimised and the way in which understandings of inside and outside have
been constructed. Nonetheless, as already mentioned, we will see that the historical
processes that gave rise to these two aspects of sovereignty cannot be neatly separated
as relating solely to the one or the other. On the one hand, it will become clear that the
way in which the theory of popular sovereignty has legitimised political authority has
strongly influenced the manner in which modern states have drawn their boundaries. On
the other hand, we will see that the process of temntorialisation facilitated the emergence
of the very notion of sovereignty as legitimation of ultimate power within the body
politic.

The conclusions to this Chapter in Section 2.4. will pay attention to the impact

of both the development of the notion of sovereignty and the process of territorialisation
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on the legitimacy of violence. The interrelatedness of all sovereignty’s aspects is briefly

reiterated with specific regard to national responses to international migration.

2.2. SOVEREIGNTY: LEGITIMISATION OF POLITICAL POWER WITHIN THE BODY POLITIC
2.2.1. Development of the modern notion of sovereignty

With regard to freedom of movement, Michael Walzer asserts that emigration
and immigration are morally asymmetrical; arguing as he does that restraint on entry
serves to protect a group of individuals who are committed to each other, whereas
restrictions on exit imply replacing commitment with coercion.'® It is only in Chapters
4 and $ that questions regarding freedom of movement will be addressed, but the reason
that I refer to Walzer’s views here is that I find the last part of his statement intriguing.
Does he mean to say that replacing commitment with coercion is not acceptable? Yet
we don’t seem to think that it is always objectionable that coercion by the state takes the
place of commitment on the part of the individual if the latter is lacking: if we do not
provide our children with the care that our society deems appropriate they may be
separated from us, and if we refuse to pay taxes we could end up in prison. Although
coercion may not be the only thing that state power is about, it is certainly a very

important aspect of it.

“Ultimate violence may not be used frequently. There may be innumerable steps in its
application, in the way of warnings and reprimands. But if all the warnings are disregarded, even
in so slight a matter as paying a traffic ticket, the last thing that will happen is that a couple of
cops show up at the door with handcuffs and a Black Maria. [...] In Western democracies, with
their ideological emphasis on voluntary compliance with popularly legislated rules, this constant
presence of official violence is underemphasized. It is all the more important 1o be aware of it.

Violence is the ultimate foundation of any poitical order.”""'

Amongst other things, sovereignty entails a claim to hold a monopoly on the

legitimate use of force. Some authors feel that the term “legitimate use of force” is a

'% Walzer (1983), p. 39-40.
‘9" Berger (1963) p. 69.
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contradiction in terms: “It seems contrary to common sense and logical precept that an
institution should be able to project its moral injunctions through acts of brute force.”'*?
Although the discussion of what constitutes legitimate political power has a much
longer history, my analysis starts with the early emergence of sovereignty during the
late middle ages. We will see that the manner in which men have since then attempted
to legitimise the exercise of political power, thereby tuming it into authority instead of
mere force, have varied from appeals to religion and the natural order to the notion of
the people. Many thinkers about sovereignty have included the use of force explicitly in
their perception of political power, either on the grounds of raison d’Etat, or because in
their theory subjects surrendered their right to self defence to the sovereign, whose task
it then became to protect them, or because sovereignty is logically impossible without
complete control and free disposal over the means of violence.

Thinking about sovereignty predated a world in which independent territorial
units were the main building blocks for political life.'”® In medieval Europe, political
power was not characterised by territoriality, but different territorial entities overlapped
each other, and power structures were complex and hierarchical in varying degrees.
Political power manifested itself in personal relations rather than with regard to
territory, and these relations could be manifold. However, by the end of the fifteenth
century, monarchical power had grown enormously in almost all of Europe at the
expense of medieval institutions, such as feudalism, free city states and the church, the
latter perhaps the most conspicuous of all medieval institutions. The role of the
Reformation in the breakdown of the medieval order should not be underestimated, for
before the Reformation Europe was perceived as a single community, even if only in
theory: the Res Publica Christiana with its head as the agent of God."*

The gradual consolidation of power and territory under a single and supreme
ruler, especially in France, but also in Spain and England, changed modes of political
thought and it provided the opportunity for the notion of sovereignty to re-emerge from
Roman imperial law and from the theory of divine right.'® In order to see how the
notion of sovereignty was able to secure its fundamental place in political thought, it is

instructive to take a brief look at the writings of Machiavelli, and not only because it

19 Hoffinan (1988). p. 73.
"> Murphy (1996). p. 82: Hinsley (1986), p. 21: and Wemer and Wilde (2001). p. 289.
'™ Philpott (1997), p. 28-33.

1%* Sce Hinsley (1986) about earlier manifestations of sovereignty.
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was mainly these writings that created the meaning that is still attached to the term state
in political usage.'*

Machiavelli (1469-1527) was living exactly at the time when the medieval
political order, defined by a hierarchy of authorities started to change slowly into to the
modemn decentralised system of independent political entities defined by territory. The
move in Europe from the medieval to the modern was not smooth and peaceful — on the
contrary, it was accompanied by civil wars and chaos caused by competing claims to
political power. It is no coincidence that many thinkers about sovereignty have been
preoccupied with political stability and the unity of the body politic. Machiavelli,
although he did not develop a theory on sovereignty and merely hinted at the notion,
was no exception. He was deeply disturbed by the particularly chaotic state Italy found
itself in at the end of the fifteenth century; for although medieval institutions had broken
down there was no power strong enough to unite the whole of Italy and bring order and
stability to the region. According to Machiavelli, preservation and continuance of the
state is the aim of politics. Every prince must seek to maintain his state and “a wise

prince is guided above all by the dictates of necessity.”'"

“When the safety of one’s country wholly depends on the decision to be taken, no attention
should be paid cither to justice or injustice, to kindness or cruelty, or to its being praiseworthy or
ignominious. On the contrary, every other consideration set aside, that aliernative should be
wholehcartedly adopted which will save the lifc and preserve the freedom of one’s country.™

Thus, it appears that Machiavelli perceived the polity as an abstract entity, and
its ruler is placed outside and above the legal and moral framework that applies to the
ruled. Linked to his perception of the ruler, is Machiavelli’s conception of the supreme
importance of the legislator in a society. However, he never developed his belief in the
omnipotent legislator into a general theory of sovereignty or absolutism. Although he
was aware of the idea of the body politic as an instrument in the hands of the ruler in the

interest of the political community, he did not conceive of a theory in which the prince

15 Sabinc (1941). p. 351; and Bobbio (1989), p. 57.
"% Skinner (1981). p. 38.
'™ Machiavelli (1987). p. 515.
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and the community were tied together in a body politic which itself would possess
sovereign power.'®

Jean Bodin (1529-1596) was the first to make a systematic statement of the
modern idea of sovereignty. He did so in his Six Livres de la République (1576), a work
written in and clearly influenced by the disorder of a secularising France in the late
sixteenth century. According to Bodin the existence of a sovereign power — ‘la
puissance perpétuelle et absolue d’une république’ - is necessary in the interests of the
community. Sovereignty for Bodin is indivisible and consists of an unlimited power to
make law. However, his views on that limitless quality of sovereign power are not
altogether clear. For although he states that sovereignty cannot be limited in function,
time, or law, he also maintains that the sovereign is bound by divine and natural law, as
well as by the fundamental and customary laws of the political community and the
property rights of the citizens.'"

For Bodin, govermnment is not possible without sovereignty; without the
existence of a sovereign power, there will just be anarchy. Sovereignty is the essence of
the state; the latter cannot exist without the former. This led him to conclude that the
character of the political community made it necessary that this power be legally
recognised as sovereignty.!!! Thus, the existence of sovereign power does not need to
be justified with an appeal to God, but rather it is explained by the nature of political
community. Bodin distinguished between different forms of body politic, depending on
where the sovereign power was located, but he himself preferred that form in which the
sovereign power resided in one person, a monarchy.

The originality of Bodin consisted in his partial detachment of the notion of
sovereignty from God, Pope, Emperor or King and by presenting it as a legal theory
logically necessary in all political associations.''? Although theories of sovereignty have
evolved significantly since Bodin’s introduction of the concept, its rudimentary
conceptual foundation has remained largely the same. We will see that contemporary

sovereignty, just as it was for Bodin and subsequent theonists, is still concemed with the

unity of the body politic.

1% Hinsley (1986). p. 113.

1% Allen (1926). p. 56, Bobbio (1989), p. 93-94; and Hinsley (1986). p. 123.
! Hinsley (1986). p. 121; and Pot and Donner (1993). p. 15.

12 Allen (1926). p. 59. But see also Engster (1996) for a contrary opinion.
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In medieval Europe, political society was conceived as an order instituted by
God, in which ruler and people were distinct from each other, each with their own
position, rights and duties. The implications of this belief remained tangible even in the
seventeenth century; there was little awareness of a conception of the ruler as the
personification of the body politic, of the people as more than a collection of
individuals, let alone of the idea that the body politic could in itself be a sovereign entity
in which ruler and people were linked.'"?

The separateness of ruler and ruled in the thoughts of most men in this period
caused them to think that sovereignty had to be vested in one and only one of the two.
Thus, on the one hand, there were monarchists who used Bodin’s theory of sovereignty
to strengthen the theory of Divine Right. On the other hand, a thinker such as Johannes
Althusius (1557-1638) inststed that sovereign power belonged exclusively to the people,
basing his ideas on popular sovereignty equally upon the legislative foundations of
sovereignty laid by Bodin.!'* There were inherent contradictions in both positions, and
writers such as Grotius (1583-1645), who in De Jure Belli ac Pacis, attempted to
reconcile both positions in a single theory, were not successful.''® The notion of
sovereignty did not attain logical coherence until Hobbes (1588-1679), using some
elements already present in Bodin’s legal theory, based it on radically new premises.

In Leviathan, written in 1651, Hobbes takes as a starting point for his theory of
sovereignty a state of nature in which people are only driven by instincts of self-
preservation and a will to power which is never satisfied. People have no natural rights
and there would accordingly be war of all against all. This image of the state of nature
was completely at odds with the portrayal of mankind in medieval Christendom.

Moreover, natural law had always been linked with God and normative concepts
such as justice, while Hobbes regarded (human) nature as nothing else but a system of
causes and effects. Since even the weakest can under circumstances be a threat to the
life of the strongest, nobody can ever be safe in Hobbes’ state of nature. As this means
that everybody is equal in the state of nature — which is with Hobbes clearly not a
normative statement — no one will enter into conditions of peace if not upon equal

terms. Yet, even in the case that all would agree to respect each others ‘rights’; it would

"'* Hinsley (1986), p. 130,
1141 ondon Fell (1999), p. 113.
"* Hinsley (1986), p. 139.
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not be rational for the individual to keep such an agreement. Relations of power will
always be temporary, a stable order is impossible. To establish such an order, a
conscious choice is necessary, made by all, unconditionally and upon equal terms, to
surrender completely their freedom to one power, the sovereign.

In the sovereign, the will of all is united; it is a supreme power whose only
command is complete obedience, sanctioned with his complete and exclusive control
over the means of violence. Only at the moment of surrender does a mere collection of
individuals become a people; the multitude constitutes only the people by the will of the
sovereign. There cannot be any distinction between state and society, just as the
distinction between state and government is an illuston. If there is no state, there can be
neither government, nor a society. Sovereignty is indivisible and unlimited. The
multitude enters into a covenant with each other in which they agree to surrender to the
sovereign, but the latter is not a party to it. For if he could be bound, the absolute power
would lie elsewhere, and accordingly he would not be sovereign. Questions of
legitimacy of government do not play a role for Hobbes at all - a government is a
government by its capacity to govern and a tyranny is merely a government disliked.
Whereas for Bodin sovereign power had meant the power to make law, for Hobbes it

. . 6
was to be understood as the exclusive control over coercive force:!!

“In substance his theory amounted to identifying government with force; at least, the force must

always be present in the background whether it has to be applied or not.” '"’

After the turmoil and civil wars of the sixteenth and seventeenth centuries,
European monarchies were increasingly able to consolidate their powers and the idea of
sovereign monarchical power became commonly accepted.!'® Related to this was the
conception of an independent territorial state system, for which the Peace of Westphalia
provided the first formal step.""” The ruler was seen as the personification of the state,
and in him was absorbed the personality of the people.

However, there was no writer in Europe who defended the absolutism of the

sovereign power that was for Hobbes a logical consequence of the very idea of

116 Poggi (1990, p. 44. See also Sabinc (1941). p. 468,
"7 Hinsley (1986). p. 468.

118 pot and Donner (1995), p. 21.

"1® Murphy (1996). p. 86.
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sovereignty. Defenders of Divine Right concurred that divine and natural law placed
constraints on the sovereign ruler. A natural lawyer such as Pufendorf (1632-1694)
insisted that even though to be sovereign meant to be absolute and supreme, sovereignty
was not equivalent to absolutist power in relation to the society that was subjected to
it.'?° The question was now how to reconcile the notion of sovereignty with the idea that
the ruler is responsible to the community that he governs.

The notion of popular sovereignty was to provide the answer to this question.
The idea that sovereignty rests with the people who have conferred it by means of a
contract to the ruler was not a new one. Nonetheless, the clarity that Hobbes had given
to the very notion of sovereignty combined with the wish of most thinkers to refute the
absolutist implications of Hobbes’ theory, made a new version of social contract

theories unavoidable.

2.2.2. The people as the source of legitimacy

In his Twe Treatises of Government, Locke (1632-1704) attempted to counter
Hobbes’ arguments for the logical necessity of political absolutism with a theory of
constitutional government.'?! In the first Treatise, the theory of Divine Right of Kings is
rejected, whereas the second analyses why governments exist at all. Locke’s thinking
illustrates the approaching enlightenment: instead of a medieval fixation on the spiritual
world, he thinks that the use of empirical experience and reason will learn and enable
man to live a good life. Like Hobbes, he too takes the state of nature as a starting point
for his theory of government

However, unlike Hobbes, Locke believed that in the state of nature, natural law
governed, the content of which could be known by reason. If, in the state of nature,
someone would transgress this law, entailing that no one ought to harm another, nor in
his life, nor in his liberty or possessions, the inflicted party had a right to redress the
injury, but only in a manner that was proportionate to the infraction. Only if natural law

would be altogether ignored, would a situation comparable to Hobbes’ state of nature be

1*¢ Hinsley (1986). p. 151.
1> Sabine (1941), p. 524.
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brought about, but this would be an exceptional situation, no longer to be called the
state of nature but the state of war,

Whereas medieval thinking had emphasised the duties of a mankind that was
divided into a natural (divine) order, Locke instead accords a central place to the unity
of mankind and sees natural law as a claim to inalienable rights inherent in each
individual."** Modemity marked a different way of thinking about power: legitimacy of
power was no longer based on a divine or natural order, but on the assumed will of
individuals. Locke argues that a government is necessary in order to guarantee
individual rights and with this presumption, the limits of governmental power are
simultaneously established. The state is created by a society of contracting individuals,
but sovereignty remains with the people who have the right to revolt against a
government, to which they have delegated their supreme power, if it fails to protect their
rights. In order to make the idea of individual consent plausible, Locke resorted to a
fiction, whereby every member of society gives his consent to be a member of the body
politic by making use of its government or altematively, by simply agreeing to be in its
territory.

Locke’s theory on sovereignty is also a theory on constitutional government —
the theory of popular sovereignty explains the foundation for political power, but its
important normative assumptions at the same time establish clear limits on the exercise
of sovereign power. However, it is important to keep in mind that the question of the
legitimisation of the foundation for political power is different from the question of the
legality of its exercise. This Chapter deals only with the former question; theories of
individual nghts, the doctrine of government by law, and related concepts will be dealt
with in Chapter 3.

The theory of popular sovereignty found a clear expression in the French and
American Bills of Rights. However, revolutions were needed before these bills of rights
were established, revolutions that would change thinking about the state and power
radically and which would anchor the principle of popular sovereignty firmly in
Western political thought and practice. But in the eighteenth century, established

government still strongly resisted claims that the community was free to decide how

122 Pot and Donner (1995), p. 24: Sabine (1941). p. 525.
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much power to give up to government and how much to retain for itself, and insisted
that the Ruler, as the personification of the community, was the sovereign.'?

In Du Contrat Social, Rousseau (1712-1778) dismisses this absolutist
interpretation and presents a radical new version of the concept of popular sovereignty.
Rousseau in fact adopts Hobbes’ absolutist implications of the notion of sovereignty,
but transfers absolute power unconditionally and permanently to the people. In order to
arrive at this position, Rousseau starts with the state of nature as well, but in contrast to
the usual account of it, he reverses the situation completely by arguing that in the state
of nature people were good and innocent. It was, according to him, civilisation with its
constant appeal to reason that had spoiled mankind. In a sense, Rousseau breaks
radically with the ideals of the enlightenment; not by progress and the use of reason will
men find out how to live the good life, but they need to return to nature with which he
means the common sentiments with regard to which people hardly differ at all.

Rousseau emphasised the importance of community, and he opposes the
systematic individualism on which the theories of Hobbes and Locke were built. People
do not really exist if not within a community, “for apart from society there would be no
scale of values in terms of which to judge well-being.”'** The ideals of the
enlightenment with their emphasis on the individual have created the kind of civilisation
in which man cannot find his true self. A return to the liberty and equality of the state of
nature is only possible when every man submits himself completely to the community.
The state is the community, but as the people possess exclusive and omnipotent
sovereignty that is inalienable, government is merely the executor of the general will of
the community.

Whereas Locke had accorded the people a right of revolt under certain
conditions — that is, in the case when the government had not kept the terms of the
contract — for Rousseau such a construction is unthinkable because the government
always has to respect the general will and can thus be dissolved at any moment should
the community wish so. The ‘volonté générale’ is not the same as the sum of all
individual wills, nor is it the will of the majority, for in both cases Rousseau’s theory
would equally be based on the individualism which he attacks. The general will of a

community is a collective good, with its own life and destiny, which is not the same as

133 Hinsley (1986), p. 152-153.
124 Sabinc (1941), p. 588.
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the private interests of its members together.'”> Man becomes man only as a member of
the community and accordingly it is unthinkable that rights can ever be exercised

against the community but instead they are something to be enjoyed within it.

Since Rousseau’s time the doctrine of popular sovereignty has frequently been restated. But it
will be found that, while Rousseau’s statement of it can be modificd in dctail. it cannot in
essence be outdone. Since the American and French Revolutions toward the end of the

eighteenth century it has sooner or later come to be the prevalent doctrine. at least in all the more

. L 126
advanced political societies.

Rousseau wanted to eradicate the distinction between state and community by
extracting a unitary state personality out of the abstract notion of the general will, and
the problem was that this left the people without a possibility for governance with actual
power over them.!?’ As a result, although his account of popular sovereignty has
prevailed, the practical need for governance has made it necessary to accommodate it.
Indeed, while the modem notion of sovereignty has created congruence between ruler
and ruled, it has not been able to resolve the disparity between people and state. And
although his problem has remained without a solution, there have been ways to deal
with the tension between the principle of the executive state as merely the agent of the
people’s will and the reality that it has the potential to turn into Hobbes’ absolute
sovereign.

One of these is the abstract notion of the sovereign state, based on the
constitutionalism that liberal democracies have resorted to, for if the popular will can
only be expressed through representation, safeguards for the individual against the
power of the executive and the danger of tyranny of the majority have to be built in.
These safeguards, first embodied in constitutionalism and the discourse of citizenship,
and later also in the international human rights regime, will be looked at in depth in the
next Chapter that investigates formal and material limits to government. In concluding
this Section, I want to emphasise that the modern notion of sovereignty distinguishes
itself from all earlier notions on political authority by its very abstraction. The modemn

states distinguishes itself from earlier forms of political organisation in that factual

15 Ibid. p. 588.
126 Hinsley (1986). p. 154.
'** Hinsley (1986). p. 155.
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relations between individuals do no longer provide the basis for political authority;
instead the abstract notion of the people and the concept of territoriality have assumed
that role. The way in which these concepts relate to each other will be discussed in the

next Section.

2.3. THE STATE, ITS TERRITORY AND IDENTITY: POLITICAL PARTICULARISM

2.3.1. The sovereign claim to distinguish inside from outside

“The present approach to the detcrmination of ownership of territory is cxclusive. partial and
silencing. {...] Territorial boundari¢s have become barriers. They determine and identify those

within and those without the boundary, based on a particular conception of sovereignty.”' =

In the previous two Sections, I have explored how a theory of sovereignty
became a conceptual necessity in order to legitimise the state’s exercise of political
authority within the body politic. Different theories on the source of sovereignty were
addressed and we have seen that popular sovereignty has become the prevalent way in
which to legitimise ultimate political power within the body politic. However, the
important question of how the body politic is to be defined, which is a fundamental
question when we take into account the unity with which sovereignty is ultimately
concerned, has not been dealt with in the preceding Sections.

Sovereignty by its very nature draws a clear distinction between inside and
outside.'” Here we see the partial overlap between internal and external sovereignty, for
in international relations, Westphalian sovereignty refers to the linkage of independent
political authority to inviolable and sharply delimited space. The sovereign claims of
each and every state operate in a global structure of mutually independent territorial
units with supreme and exclusionary authority within their domain. Nonetheless, the
internal sovereign claim of the modern state to distinguish between the inside and the
outside is not only based on territorial boundaries, but in addition, it is deeply related to

matters of identity and political community.

1% McCorquodale (2001), pp. 145, 152.
'** Giddens (1985), p. 88.
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Therefore sovereignty’s content (the state’s exercise of jurisdiction over people)
and its form (the fact that this junisdiction is exercised within a territorial frame) are not
separate notions that operate independently from each other, When focussing on the
political significance of clearly delimited space in the discourse of sovereignty, the
abstract concepts of nationality, citizenship and political community cannot be ignored.
On the contrary: territorial boundaries that are in themselves no more than arbitrary and
imaginary lines on the surface of the earth, acquire their meaning in precisely these
concepts and the practices resulting from them; practices that are brought about both by
the state’s exercise of jurisdiction over people and the particular territorial frame in
which this jurisdiction is exercised.

This Section will seek to understand the way in which sovereignty’s claim to
distinguish the inside from the outside is construed. It will become clear that
sovereignty’s two claims — to determine the boundary between inside and outside and to
ultimate political authority — are inextricably linked to each other. The discourse of
popular sovereignty legitimises political power by tying community, authority and
territory together. I will argue that this particular conception of sovereignty, which
effectively ties people to territory, is the result of specific historical processes that led to
the structuring of the global political system in territorial natton states.

It should be bore in mind that my account on the formation of nation states is
largely inspired by the experiences of some few Western European states, and there are
many nation states which took shape in a very different fashion. However, precisely the
experiences of the early nation states as France, England and Spain, have led to the
formulation of durable concepts such as nationality, citizenship, and territoriality, which

today are relevant to all nation states and the system they form part of.
In order to achieve an understanding of the way in which the modem state

distinguishes between inside and outside, this Section is divided in three parts. Above,
some attention has already been paid to the fact that, in the period stretching from the
sixteenth until the eighteenth century, the idea of territoniality gained ground due to
increasing power of the European monarchs. Apart from touching upon the context of
this historical process of consolidation of exclusive terntorial rule, Section 2.3.2. will
describe how medieval ideas of allegiance, under the influence of changing ideas about
the nature and location of sovereignty, transformed and acquired new significance in the
concept of nationality. Subsequently, in Section 2.3.3. we will see how the interplay

between territoriality and the notion of popular sovereignty led to the formation of
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exclusive political identities. As theories of popular sovereignty fail to define what is
meant with the concept of the people, the notion of territoriality and its accompanying
notion of Westphalian sovereignty profoundly influenced the answer to this question.
The result was that the universalistic ideals on which theories of popular sovereignty
were based, translated into a particularistic practice. The tension between the universal
and the particular has remained at the heart of the modern state, and its implications for
the way in which the modern state distinguishes the inside from the outside is discussed

in paragraph 2.3.4.

2.3.2. Emergence of territorial states and changing perceptions of allegiance and

loyalty

In medieval Europe, the feudal system had determined the relation of people to
territory. However, relations of authority, as command over loyalties, were based more
on personal ties than on territorial considerations. Feudal concepts of fealty were not at
all comparable to nationality in the modern sense, and social groups had complex and
multiple relations to each other, some based on speech, some on religion and some on
administrative loyalty. The governance of any such a group could depend on many
different authorities and the idea of rule was certainly not determined by “a conception
of permanent borders within which such rule applied and outside of which it did not
apply.”® The overlap between (political) identities entailed that there was no clear or
uniform mechanism by which to distinguish “us” from “them”, “inside from outside”.
We have seen above that the medieval order characterised by pluralism under the
umbrella of universal Christendom changed slowly because of the consolidation of
monarchical power and the influence of the Reformation.

The process of state formation in Europe was exclusionist practice: before
territorial boundaries hardened, attempts were already made by states to homogenise
populations by expulsing peoples, such as religious minorities whose allegiance one
could not be sure of."*' Monarchs increasingly tried to reduce regional differences in

their territories, fashioned distinctions between insiders and ‘aliens’, and encouraged the

139 Caporaso (2000), p. 22.
' Linklater (1998), p. 28.
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use of standardised languages in order to create stronger loyalties between the
inhabitants of their territories, something that was deemed necessary in order to engage
their subjects in the waging of war against other emerging states.

The emerging territorial state struck the right balance between possession of the
means of violence and capital accumulation so that this form of political organisation
became the dominant one during the sixteenth and seventeenth centuries.*? Sovereign
states survived because their size was ideal for the fighting of wars: they were large
enough to withstand attack and small enough to enable administration from a central
point."® Termitory started to play a bigger role in political life, but initially the
perception that relations of authority were decidedly personal, remained. This was only
logical in view of the fact that sovereignty was seen as vested in the king. As the
sovereign was the state, ‘nationality’ — better described as subjecthood — had implied
allegiance to the King, not to a certain demarcated territory, and certainly not to a
particular social group.

When the feudal order started to transform gradually into absolutism, everybody
became, in addition to his status in the hierarchical feudal order, a subject of the King.
In time, the doctrine of perpetual allegiance developed, entailing that none of his
subjects could unilaterally renounce his obligations towards the King. Subjecthood was
generally acquired by birth and could not be changed afterwards. As the will of the King
was the source of allegiance, it was also the King who decided who would be conferred
with subjecthood. Ideologies such as nationalism, alluding to a deeper relationship
between people and territory, or other ideological convictions tying the notions of
people and their state to each other in a more profound way were not yet conceivable.
Formally, people were subjects by virtue of their being subjected to the sovereign, and

not because they had a special relation with each other or with the territory in which
they lived.
In practice, however, territorialisation led to a situation in which the people over

whom the sovereign ruled were defined by virtue of their location within certain

3 Tilly (1992). pp. 30-31.
'3 Linklater (1998). p. 27. Of course there werc many more factors influcncing the establishment of the

modern system of states. See Ruggic (1993). pp.152-166. However. I will not go into these: here it
suffices to observe that the modern statc system developed as the result of specific historical

circumstances. Sce also Kaldor (1999). p. 11-20.
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borders.!** This situation became a structural aspect of political organisation after 1648,
the year when the Peace of Westphalia, by establishing external sovereignty as a
principle of international relations, ascribed to each territonal state the exclusive
government of the population within its territory. 133

During the Enlightenment, earlier attitudes with regard to allegiance and
political authority started to change. Due to changing perceptions about the location and
nature of sovereignty, the object and foundation of allegiance altered. On the one hand,
allegiance became a less stringent condition, for this duty, finding its source in the tie
between sovereign and subject established at birth, “an implied, original and virtual

» 136

allegiance, antecedently to any express promise”, ~ was replaced by a notion that, as we

saw above, deducted political obligations from consent or voluntary contract:

* *Tis plain then, ...by the Law of right rcason, that a Child is born a Subject of no Country, or
Government. He is under his Fathers Tuition and Authority. till he come to the Age of
Discretion: and then he is a Free-man. at Liberty what Government he will put himself under.
what Body Politick he will unite himself to.”*’

However, according to Locke, after an individual had consciously chosen to be a
member of society, he could never again possess the liberty he would have had in a state
of nature. Thus Locke’s lifelong contract still implies perpetual allegiance. Later
thinkers, such as Thomas Jefferson (1743-1826), extended the scope of Locke’s initial
voluntary choice to a choice on an ongoing basis. Unsurprisingly, it was prectsely the
American Revolution that challenged the principle of perpetual allegiance. This was not
only caused by political problems that the Revolution brought about,*® but it was also

the result of the very ideals that inspired the Revolution."*’

3 Philpott (1997), p. 19.

135 Hindess (1998). p. 65.

136 Blackstone (1865), p. 369.

137 John Locke (1961), pp. 345-346.

13 The doctrine of perpetual allegiance led eventually to war between Britain and America in 1812 as
Britain had been stopping ships on the high scas to impress British born seamen. despite their claims of
Amecrican citizenship. Sce Dowty (1987). p. 45.

132 On the outbreak of the Revolution each inhabitant of America was given the choice whether he wanted

to remain a British subject or become an American citizen. Plender (1972). p. 13,
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As already mentioned, these Enlightenment ideals did not only challenge the
foundation of the principle of allegiance, but they also changed its object. The idea that
allegiance was owed to the kingdom instead of the King gained in importance,
explainable by altering perceptions on the location of sovereignty. When sovereignty
had passed from the King to the people, allegiance acquired a completely different
meaning: it was replaced by the abstract notion of nationality, the bond expressing the

fact of a person’s belonging to a certain state.

“La notion de nationalité, lien de droit public qui assujettit un individu 4 un Etat. a succédé a la

veille idée féodale d"allégeance, lien personnel unissant le souverain a son sujet.” '*

Nonetheless, even if the concept of nationality can be seen as the successor to
the feudal notion of allegiance in the sense that they both unite the sovereign with its
subjects, important distinctions between the two concepts make them otherwise
disparate. Apart from changing ideas on the location and source of sovereignty, which
altered perceptions of allegiance, the process of territorialisation led to a situation in
which the individual’s relation to the sovereign was factually determined by territory,
and not longer by any personal attribute of the subject, as it had done in the feudal
order. States were able to establish to a large degree exclusive control over their
territories and the populations within it. The resulting internal sovereign claim
corresponds with the state’s external sovereignty in the Westphalian structure through
which each territorial state was ascribed the exclusive government of the population
within its territory. The concept of sovereignty, linking territory, political community
and political power plays a fundamental role in the division of humanity into distinct
national populations, with their own territories and states. The precise way in which the
modem theory of sovereignty has merged these concepts together will be addressed

below.

149 Boulbes (1936). p. 16.
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2.3.3. Popular sovereignty and the discovery of the nation: inconsistent

universalism

The secularisation of political theory, combined with other, more practical
circumstances, which resulted in the consolidation of exclusive territorial rule, led to
perceptions of the state as a unified force, with supreme and exclusive authority over the
population within a certain territory.'*! The modem territorial state began to take shape,

and with its emergence, identity became a clear matter of inside and outside:

“Legitimations of identity gave way to legitimations of difference, with diffcrence here
bccoming a matter of absolute exclusions. The principle of identity embodicd in Christian
universalism was challenged by the principle of difference embodied in the emerging territorial
state. This was perhaps not much more than a change in emphasis. But this change in emphasis

had enormous repercussions. From then on. the principle of identity, the claim 10 universalism,
was pursued within states.” '

With the emergence of the territorial state, there came to be clear demarcations
by which to differentiate, and those were not only territorial ones. The modern state,
apart from claiming exclusive territorial jurisdiction, also asserts a specific national
identity. Its borders are “inscribed both on maps and in the souls of citizens.”'* Yet, it
should be noted, the formation of the territorial state and the building of the nation were
different, although convergent, processes.'*

How does nationalism — the idea that every nation should have its own state —
relate to the Westphalian state system? Is nationalism, as some argue, solely the product
of the struggle for state power: monarchs attempting to homogenise their populations in
order to augment and facilitate their rule? Or, instead, is it only logical that pre-political
communities — people related to each other by shared culture, language, and history ~

wish to choose their own sovereign?'*® In other words, do state and nation exist apart,
P

M1 plender (1972). p. 10.

2 Walker (1993). p. 117.
143 Xenos (1996), p. 239.

' Habermas (1996), p. 283.
143 Caporaso (2000), p. 3.
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and is it possible to distinguish between the various collective bodies of human beings,

which are called nations, on other grounds than common government'“

A different, although related, question is how nationalism and the political
philosophy that accompanied the emergence of independent territorial states, relate to

each other. At first sight they seem to contradict each other, for it is difficult to see how

A a R NAan e e

one can reconcile the universalistic ideals of eighteenth century enlightenment thinking
— expressed in the theory of popular sovereignty — with the formation of exclusive »
political communities during that same era. -.

We will not find an answer to these questions in early liberal theory itself, for ?
that failed to address the inconsistency between “universal man, which is its point of

departure and the citizen or subject of a state, which is its point of arrival.”**’ For

Hobbes the body politic is not a natural body, but it is created by men from the state of

nature. Community does not pre-exist the body politic — indeed, we saw that in his

theory, it is artificial to make a distinction between society and state: the idea of

i
L
i

community is dependent on the notion of the sovereign power. But his theory leaves

unanswered the question why particular communities exist instead of one universal

OGN
I

community. This could be explained by the fact that Hobbes’ writings were occasioned

by civil wars and internal chaos, and his Leviathan was a fiction to explain and justify

kL
KL Aelabd

the kind of political power that he deemed logically necessary in a given body politic as
well as a practical necessity in his own country.
But also Locke fails to provide a satisfactory answer to the problem caused by oy

territorial particularism in the face of universal humanity. While for Hobbes there is no

community at all without the body politic, for Locke there exists a universal community

LY. S Tt 3

of mankind in the state of nature, in which all men are free and equal: a moral statement

flowing from natural law. We saw how Locke explained why men would want to make

AL AL EY

a contract with each other in order to opt out this state of nature but he does not clarify

why this contract is not made between all members of the natural community of

mankind instead of just between members of particular communities. Social contract

theories failed to explain how, if pre-political humanity was one, anyone could be made

sovereign if it were not with the universal consent of all humanity.'* : B
146 Veit-Brause (1995), p. 63.
147 Seth (1995). p. H.
148 Seth (1995). p. 48 and Linklater (1998). p. 105-106. Samucl Pufendorf was in this respect an .é:f;f;
exception among the early liberalists. According to him people have a natural right to create separate :
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Nevertheless, although nationalism and the theory of popular sovereignty - in
fact, modern ideas concerning equality of mankind in general, seem to contradict each
other, the two must somehow be connected. Nationalism is not some “primitive and
tribal idea”, which survived despite modernity.'*’ On the contrary, nationalism is
modemn, and wherever theories of popular sovereignty emerged, nationalism appeared.
This tension at the heart of modernity cannot be explained by a simple cause but it is
instead the result of the conflictive and ambiguous processes that led to the formation of
the territorial state based on popular sovereignty.

The French Revolution and the radically new notion of citizenship to which it
gave birth, illustrate these ambiguities very well. The revolution was inspired by the
ideal of universal mankind, but the spreading of revolutionary ideals over Europe lead
to demands for national rights of people, not to claims conceming the universality of
mankind."*® If we look at the Declaration of the Rights of Man and Citizen, we see that
it declares that the source of all sovereignty resides in the nation. Thus, all of a sudden,
the concept of the people in the theory of popular sovereignty was defined as the nation.
The struggle for control of state power was surely no longer a matter of Divine Right,
but nor was it solely an issue of natural rights for the people: instead, it had shifted to

the area of national identity."

What had caused to the concept of the people to be
translated in the notion of the nation?

Part of the answer to that question is to be found in the fact that political
reformers inspired by enlightenment ideals were operating in a pre-existing territorial
framework. They were rebelling against a monarch whose struggle for power had
gradually led to the breakdown of the medieval Christian order and to the establishment
of the territorial state. In this struggle, boundaries were gradually drawn,'*? and attempts
to homogenise populations were made, in order to secure loyalties. Extended periods of

war, which had consolidated the territorial state during the sixteenth, seventeenth and

societies, for they need to associate only with those with whom they share special inclinations; where
possible political boundaries should converge with an existing harmony of dispositions. See Linklater
(1998). p. 51.

e Deudney (1996), p. 129. See also Seth (1995). p. 54; and Veit Brause (1995), p. 61.

' Kristeva (1991), p. 151.

11 Xenos (1996). p. 238.

52 Although it would take a long time before these boundaries actually hardened.

58




early eighteenth centuries, had sowed feelings of identity and patriotism.!* All this had
caused the Christian ideal of universal humankind to lose ground during the seventeenth
century, and its revival in the eighteenth century did not take place in a vacuum, but in a
certain political environment.

Thus, the ideals of popular sovereignty were elaborated upon in an emerging
system of territoriality where political rule was defined by territory. They were
unavoidably shaped by that very framework. If there had not been absolutist, centralised
government on the scale that the territorial state provided, it is doubtful whether
political philosophy would have developed as it did. But more importantly, territoriality
was a fact by the time that ideas of popular sovereignty were brought into practice.

A bnef look at France will illustrate the consequences of the fact that the
political ideals had to be executed in the framework of the territorial state of which the
boundaries had already been drawn before. Before the Revolution there was no other
bond uniting Frenchmen with each other than their common allegiance to the
monarch."** After the Revolution, governance became impersonal, based on abstract
ideas of equality instead of based on the personal ties as it had always been. Two
different processes were necessary in order to realise the ideal of equality. First,
privilege and feudalism were abolished. Individual political equality, by the use of the
concept of citizenship, was gradually realised, although important exceptions to this
ideal did never disappear completely. Second, the different parts of the territorial entity
that was France, formerly joined by personal chains of command that had been vertical,
had to be integrated into the abstract idea of the body politic based on popular
sovereignty.

A new idea was needed to imagine this new abstract idea of the body politic,
governed by the people, just as a new political identity had to be devised to give
expression to political equality. The nation became the all-compassing political entity
that was the source of equality, and citizenship indicated membership in this political
community. The people became the people by their transformation of subjects of the
King to citizens of a nation. That a universalistic ethic came to be construed in the

particularistic language of nation and national citizenship was caused by the fact that it

"33 Hough (2003), p. 8.
134 Fitzsimmons (1993). p. 29
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was not within a universal empire but within the territorial state that enlightenment
ideals were politically translated.

We see the same mechanism at work in the concept of citizenship. In most
accounts of citizenship, its rights and equality aspect is emphasised. However, it should
not be overlooked that citizenship is not only a complex package of rights with which
the free and equal individual is endowed, but that he is endowed with them precisely
because of his membership in a certain polity. This aspect of citizenship has been called
“the gatekeeper between humanity in general and communities of character.”'>® The
French Revolution merged the two aspects together, and in the same way as with regard
to the concept of the nation, identity is thus constructed by “straddling the claims of the
universal and the particular,”’*

Also here, territoriality played a major role: the Treaties of Westphalia, long
before modern ideas of equality became politically significant, firmly anchored the
principle of sovereignty in ‘international’ relations, by establishing mutually
independent territorial political units with supreme and exclusionary authority within
their territories. The resulting division of ‘humanity’"*’ into distinct populations defined
by territory was largely a fact at the time that the modern reformers brought their
political ideals in practice.

So, it may be, as Julia Kristeva observes, regrettable to find the duality of
man/citizen at the heart of the maximal demand for equality that the French Declaration
of the Rights of Man and Citizen was.'”® However true this is in the light of later
developments as we will see in Chapter 3, the drafters of the Declaration could not
foresee the consequences which identification of the citizen with man could give rise to.
Citizenship was intended to provide equality to all those subject to the power of the
state, and the distinction between man and citizen in the eighteenth century did not pose
the kind of problems that would arise in later times."”

Practical circumstances, of which the organisation of political life on the basis of

territoriality constitutes the most important, may explain the birth of a concept such as

1 Kratochwil (1996). p. 182.

1% Jarvis and Paolini (1995), p. 10.

'*” The term humanity is misleading in more than one sense in the context of modernity as the whole
discourse was exclusively European.

18 Kristeva (1991), p. 150.

159 Ferrajoli (1996).

60



————— — e — e —

e — . y

the nation, but they do not explain the importance that that concept subsequently
acquired. Nationalism has proven to be a strong force. The romantic reaction against the
enlightenment played a crucial role with regard to the importance that nationalism as an
ideology gained in later times. But it has also been argued that it is liberal theory itself
that makes the turn to nationalism possible, although at first sight this does not seem
logical. For not only is there a tension between the universalistic ethic of early liberal
theory and the particularistic attitude nationalism takes, but in addition it is difficult to
see how the self-interested, rational individual on which theories of the modern state are
based would want to fight and ultimately die for a political community called the nation.

In order to understand the appeal of nationalism we need to understand the very
abstraction of the concept of popular sovereignty. The principle of order and legitimacy
in pre-modern political entities, whether they were kingdoms, empires or city-states,
was based on “inequality, difference and complementarity.”'*® As already mentioned, in
the medieval world all individuals had their own position, rights and duties, which
unified them personally with the sovereign in an order instituted by God. The unity of
the modern state is based on an opposite principle: individualism expressed in a contract
based on equality. According to Arthur Melzer, this individualism and.the concept of
equality has lead to the identification that is the root of all nationalisms. !

In addition, the spread of popular sovereignty, by introducing the abstract and
intangible concept of the people, changed understandings of political community that
are not self-evident."®? In the words of Bernard Yack, it has, on the one hand, led to the
nationalisation of political community, exactly because liberal theory has no
justification for the existence of territorial boundaries, boundaries that were a fact when
liberal theory came about. As a consequence, it facilitates imaginations of a national
community that is pre-political. Yack explains how on the other hand, theories of
popular sovereignty have given rise to politicisation of national communities.'®’
Sovereignty implies exclusionary control over territory, and popular sovereignty insists
that this control be exercised by the people. The exclusiveness of territorial control in
the concept of sovereignty in general, when applied to popular sovereignty in particular,

means that there can only be one ‘people’ that controls a certain demarcated territory.

15 Melzer (2000). pp. 126.

16! Melzer (2000). p. 125-126.
162 yack (2001), p. 518

163 yack (2001). p. 523-530.
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And although this concept of the people in liberal theory is certainly not a national
community, the problem is, once again, that liberal theory does not show us how to
define the concept of the people. Accordingly, it invites “assertions of national
sovereignty by justifying the right of peoples to de-establish and reconstruct the
authority of the state.”'**

I have argued in this Section that the interplay between territorialisation and
liberal theory led to the formation of political identities that hold a large potential for
political particularism. By the time that the Napoleonic Wars had swept over Europe,
the abstract concepts of national citizenship, nation state and territoriality were
established concepts in political thought. Independent sovereign territorial entities had
become the building blocks for political life, their borders defined the identity of
individuals, and their territorial integrity was seen as essential to prevent destruction and
violence. Subsequent changes in the Westphalian system during the nineteenth and
twentieth century were not so much caused by changes in its underlying premises, but
more by alterations in emphasis, as we will see below. '¢®

The tension between the universal and the particular has remained at the heart of
the modern state, and if anything it has become more acute in our present societies. Its
implications for the way in which the contemporary discourse of sovereignty has

distinguished the inside from the outside will be addressed in the next Section.

2.3.4. Nation and the territorially defined population as foundations of sovereignty

As the nineteenth century advanced, nationalism thus largely lost its early
implications of individual freedom and rights. It was no longer about encouraging the
integration of diverse populations and classes into one nation, based on the idea of an
inclusive political community, as it had been for the French Revolutionaries. Instead, it
became a tool for states’ exclusionist practices. The trend that accorded national
identity, as a criterion by which to distinguish between “us” and “them”, unique
importance was initiated by the reaction that took place against the Enlightenment.

Romanticism placed emphasis on tradition, emotion and community. 1 already

' Yack (2001). p. 528.
165 See Caporaso (2000). pp. 8-11.
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discussed the thought of Rousseau with regard to the location and nature of sovereignty.
The volonté générale is, as we saw, not a construct based on rationality and self-interest,
but it is something that is inherent in the concept of community. The cosmopolitanism
of the Enlightenment, according to Rousseau, was an empty promise, and ties that
resulted from a common feeling of belonging were infinitely more important than
abstract ideas of universal mankind. Hence, he warns of cosmopolitans “who seek far
off in their books duties which they fail to accomplish nearby.”**® For Rousseau, man

becomes human by his membership in a community: “We begin properly to become

167 Community in Rousseau’s sense is not

men only after we have become citizens.
necessarily the nation, but it is not difficult to see how his thoughts could be applied to
the newly emerging idea of the nation, which was exactly what subsequent thinkers,
such as Hegel (1770-1831) would do.

In Hegel’s philosophy there is no distinction between community, state and
nation. The significant unit is neither the individual, nor just any group of individuals,
but it is the nation. If for Rousseau sovereignty is expressed in the general will, for
Hegel state sovereignty is the fundamental expression of the national will. If, up until
contemporary times, nationality is the primary political identity, leaving all other
loyalties and ties far behind, that trend was started by Hegel, by whom the state is
continually represented as standing for the highest possible ethical value.'® Increasing
nationalism noticeably changed the role of the state: just as in Hegel’s philosophy the
state became identified with the nation. .

In addition, nationalism reinforced the “sovereign territorial ideal”.'”® By the
end of the nineteenth century, sovereignty, territory and the identity of the political
community had become inextricably linked. Cultural and “ethnic” homogeneity in a
state was something to be aspired. It was nationalism that, if not exactly gave birth to, at
least nourished “the intimate relationship between identities and borders”'™. People
were bound to each other and their territory by virtue of their nationality.

In the period between the two world wars, national identity had become the

highest political priority; states generally did not recognise any other identity or loyalty.

168 Kristeva (1991), p. 143.
167 Sabine (1941). p. 582.
1% Sabinc (1941), p. 639.
' Murphy (1996). p. 97.
17 Lapid (2001). p. 10.
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The national state had a monopoly control on violence, it was the highest court of
appeal and it had an exclusive right of representation in the international sphere.'”' The
structural importance of clearly demarcated and inviolable territory, ruled by the nation
as a discrete social unit, was strengthened by the Treaty of Versailles. People were
defined by virtue of to which state they belonged. Political community became
increasingly closed in upon itself, and more and more hostile to outsiders, due to
nationalistic forces and new state structures that intensified the totalising project.'”
These outsiders were not only people belonging to other states, but also those belying a
different identity within the state.

It was however, not only nationalism that changed conceptions of the
relationship between people, territory and state. After the First World War, many
regimes proclaimed a collectivist ethic. Instead of the ethnic or cultural homogeneity the
nationalists strive after, collectivism aims at social homogeneity. Collectivism maintains
that the will of the individual coincides with the will of the state - the interests of the
individual are identical to the interests of the state. In practice, this meant that the
aspirations of the individual were completely subordinated to those of the state.

Although the Second World War made clear the dangers of unbridled
nationalism, nationalism as an acceptable political ideology was not discarded, as was
shown by decolonisation and the transformation of former USSR republics into nation
states. The tendency to fuse the meanings of state and nation is evident up until today,

and the perception of the territorial state as a “container of society”'”

is a persistent
one. The territorial state is seen as the proper unit for organising political life, and "the
categories through which we have attempted to pose questions about the political are

17 Thus, the exercise

precisely those that have been constructed in relation to the state.
of citizenship has become inseparable from belonging to the nation: a very specific kind
of membership in a territorially defined political community.'”® Territorial boundaries
are to be guarded jealously and strictly, especially with regard to the movement of
persons, because the territorially fixed population has become one of the foundations of

the concept of sovereignty: “when the rules for differentiating between the inside and

T Carr (1946). p. 228.

"2 Linklater (1998), p. 4.

'3 Agnew and Corbridge (1995). pp. 82-92. Sec also Murphy (1996). p. 103: and Tully (1997). p. 187.
' Jarvis and Paolini (1995), p. 7.

7 Sce Balibar (1988). p. 726; and Caporaso (2000), p. 22.
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the outside become blurred and ambiguous, the foundations of sovereignty become

sha\ky.””6

Of course, in some areas there are exceptions to this fundamental place of the
territorial nation state in politics, most notably the case in the European Union. Within
the Union, Member States are limited in their use of territorial borders to maintain a
strict divide between inside and outside. However, with regard to the Union’s external
frontiers, no such movement away from a traditional conception of sovereignty can be
discerned. The external frontiers of The EU have the long-established meaning that
territorial boundaries have in distinguishing between “us” and “them”. They may even
have reinforced the importance of such distinctions.'’” The fact that the EU in this sense
is not as novel as some would like us to believe is perhaps illustrated best by the denial
of EU citizenship for long term residents of the EU. Nationality, territory and
community become increasingly decoupled for insiders, but for outsiders their linkage

remains as strong as ever.

The successful elimination of internal frontiers will of course accentuate in a symbolic way (and
in a very real sense too) the external fronticrs of the Community [...] In one way, the more that
these external borders are accentuated, the greater the sensc of internal solidarity [...] in the very
concept of European citizenship a distinction is created between the insider and the outsider that

tugs at their common humanity.' ™

2.4. CONCLUSIONS: BORDERS, VIOLENCE, AND SOVEREIGNTY’S CLAIMS

In this Chapter we have seen how territorialisation, “a historically specific,
contradictory, and conflictual process rather than a pre-given, fixed, or natural
condition”'™, has led to the current perception of sovereignty as a self-evident and
natural abstraction that links state power, people and territory. Sovereignty, understood

as the state’s claim to ultimate political authority within its territory is based on two

'7¢ Doty (1996), p. 122.

17 See Balibar (2002); and Kostakopoulou and Thomas (2004), p. 6.
18 Weiler (1992). pp. 65. 68.

"9 Brenner (1999). p. 12.
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pillars: the state’s asserted monopoly on the legitimate use of violence and its claim to
determine the inside from the outside.

I have attempted to show that the question of the legitimacy of political power
cannot be seen separate from the modern state’s claim to determine its boundaries. On
the one hand, the process of territorialisation facilitated the emergence of the abstract
notion of sovereignty as legitimation of ultimate power within the body politic. On the
other hand, the way in which the theory of popular sovereignty subsequently legitimised
ultimate political authority within the body politic has in tumn led to an exclusive ideal
of political community. In addition, the territorial aspect of the modern state’s claim to
determine its boundaries cannot be understood properly when we fail to take into
account the Westphalian structure in which each and every state necessarily operates.

However, the historical and factual link between all these aspects of sovereignty
is often ignored, which in turn leads to a reification of territoriality as an organising

principle for politics.'®

We will see later in this study that the result is the near
immunisation of sovereignty’s territorial frame against forces of political and legal
correction. While the content of sovereignty has always been open to debate, contention
and change from various perspectives over time, its territorial form has acquired a status
of neutrality and innocence. Such self-evidence and uncritical acceptance of
territoriality obscures the transformative possibilities in the concept of sovereignty as a
whole, and the opportunities for change that may emerge from the relation between our
thinking about “ideals and human interests and thinking about institutions”."®! In order
to make this argument at a later stage, this conclusion will first provide some further
insights in the relation between the legitimacy of violence on the one hand, and the way
in which the territorial state has distinguished between inside and outside on the other
hand. After that, the interrelatedness of sovereignty’s aspects in the specific context of
international migration is briefly touched upon.

Charles Tilly aptly expresses the link between violence and the state, when he
writes that the state made war while war made the state.'® Tilly refers to factual
circumstances of armed conflict that caused the territorial state to become the dominant

form of political organisation. However, we have also seen how the religious wars of

180 Agnew and Corbridge (1995), p. 82. See also Walker (1993): and Anderson and Bigo (2002). p. 17.
81 Unger (1996), pp. 3-7.
152 Tilly (1992).
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the seventeenth century gave a strong impulse to the theory of sovereignty as the
foundation for ultimate political authority in the body politic. The notion of sovereignty
was partly formulated as an answer to the violence that ravaged Europe. An essential
feature of the consolidation of the European state system was that the state’s monopoly

d.'® With the advent of popular

on the use of force was vigorously institutionalise
sovereignty, one of the tasks of the modern state was to provide security, and one of the
reasons why the modern state was successful in establishing its monopoly on the use of
violence, was its very ability to provide citizens with security.

From then on, individuals had no longer the right to use force between each
other, We have seen that most theorists on sovereignty were primarily concerned with
its internal claims, but in international relations the concept came to bear upon the
relations between states as well. Also the external aspect of exclusive territorial
sovereignty, for which the Treaties of Westphalia provided the first step, was perceived
as a necessity in order to prevent recurrence of the violence that had devastated Europe
during the Thirty Years War.

The way in which the modern state distinguished, from then onwards, between
inside and outside, by use of tefritorial boundaries and later by the assumption of a
“necessary alignment between territory and identity, state and nation,”'® influenced the
question of legitimate violence profoundly. In fact, through the process of
territorialisation, which was initiated by the monarchical consolidation of territorial rule
in the fifteenth century, a new structure by which to distinguish between legitimate and
illegitimate violence could materialise.

Before the modern state with its rigid link between clearly demarcated territory
and political power came into existence, it was difficult to distinguish between war and
mere crime within the widespread violence that Europe continually suffered. The
absence of a clear mechanism to determine “us” from “them”, due to the overlap
between identity-based boundaries, made it impossible to make a distinction between
those forms of violence that were legitimate and those that were not.'®’ It was only

when the territorial state had taken shape that distinctions of this kind could be made

within the concept of violence. War was legitimate if it was waged by the authority that

'3 Hough (2003). p. 7.
184 Campbell (1996), p. 171.
185 Mansbach and Wilmer (2001), p. 56.
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had the right of waging it: the state.'®® War was thus distinguished from mere crime by
defining it as something that only sovereign states engaged in."®” In nineteenth century
conceptions of international law, the right of a state to wage war in order to settle
disputes with other states was regarded as a fundamental aspect of that state’s
sovereignty.'®®

These issues will recetve further attention in the next Chapter, but for now it is
important to see how the very process of territorialisation has shaped the norms
delimiting legitimate from illegitimate violence, and thus cannot be seen separate from
the exercise of political authority. In addition, the Peace of Westphalia made a sharp
distinction possible between internal and external violences. Internal violence was
regulated by the sovereign state alone, consistent with the idea of sovereignty as
supreme legitimate authority over the population within a certain territory. Violence
between states, on the other hand, was regulated by the articulation of international
norms, which were again based on strong territorial assumptions as will be dealt with
extensively in the next Chapter.

I have already mentioned that the lack of attention for the relation between the
exercise of state power through political institutions and the clear spatial demarcation of
the territory on which this power is exercised has led to a reification of the principle of

'8 If we look at early modern Europe, we see that in definitions of political

territoriality.
authority, personal power relations preceded power that found its basis in territory.
Nonetheless, at present, the linkage of political power to clearly demarcated territory is
seen a natural way of organising the global political system and it has led to a
framework where the legitimacy of violence is largely dependent on territonal
demarcations. The result thereof is that the territorial form that sovereignty has assumed
over the course of history is often perceived as separate from its jurisdictional content.
However, we have seen in this Chapter that such a distinction between content
and form of sovereignty fails to do justice to reality. The territorial frame in which the
modem state operates and the jurisdictional claims over persons that it makes within

this frame do not make sense if analysed in isolation from each other. Indeed, the

territorial basis of the state intends to “fix and enforce boundaries of identity so that the

' Rifaat (1979). p. 12.

'8 Van Creveld, (1991). p. 41.

'*¥ Brand (2002). p. 287 and Steiner and Alston (2000), p. 114.
'*? Agnew and Corbridge (1995). p. 82.

68




distinction between inside and outside [becomes] defensible.”'”® These boundaries of
identity have everything to do with the unity of the body politic and the definition of the
political community. The state uses both form and content of sovereignty to protect and
maintain such unity and community. The vague and overlapping identities of medieval
Europe gave rise violence, chaos and destruction, but we will see later in this study that
the way in which the modern state perceives, construes, and protects political
community gives rise to its own sorts of violence.

National responses to international migration exemplify that the Westphalian
distinction between the state’s internal and external sovereign claims is blurred and
similarly they illustrate the interrelatedness of the territorial frame and the jurisdictional
content of sovereign power. The movement of people across borders engages the
external sovereign claims of national states in a Westphalian structure that divides
humanity in distinct and separate entities. At the same time, international migration
engages the internal sovereign claims of the national state in a policy area where its
identity-based boundaries and its territorial borders converge. A state who regards
immigration as a threat, attempts to guard its territorial boundaries, inter alia with the
use of military patrols to intercept illegal migrants at the border, and military police to
carry out expulsions. Simultaneously, it establishes controls within society, ranging
from obligatory language courses for foreigners to checks on ‘bogus’ marriages, to
ensure that its identity remains unthreatened. Immigration is thus perceived as both a
“resistant element to a secure identity on the inside” as well as a territorial “threat
identified and located on the outside of the state through a discourse of danger that
contains elements applicable to both.”**!

In this study, I will argue that the doctrinal separation between the jurisdictional
content and the territorial frame within the notion of sovereignty, resulting from the
reification of territoriality as a neutral framework in which the abstract notion of
sovereignty operates, has led to a structural blindness for the involvement of personal
interests whenever the state bases its claims on the sovereignty’s territorial frame.

It is evident that such blindness is exacerbated whenever the very individuals
who are affected by the state’s sovereign power are rendered invisible, either because

they are far away and unknown or alternatively because they are very different from

1’ Mansbach and Wilmer (2001). p. 56. See also Newman (2001), p. 139 and 145.
191 Campbell (1996), p. 169. See also Balibar (1998), p. 220.

69

P

.
s

S

bty - reathiele ot te

SRS AN

WA .

gy ity yiviei
I Ay T I T A E TS

L

e e
e e A

CRICI N
e

AR I X E 1)

.....
e P e L ST L L Lt
Dt AR TR e e T

AR
A




“us”. Indeed, we will see that the tension between the universal and the particular at the
heart of the modern state is made more acute by a stnict separation between form and
content of sovereignty. The distinction between the state’s territorial framework and its
resulting spatial powers on the one hand, and its jurisdiction over people within a
certain territory on the other hand obscures the fact that constraints on individual
behaviour and freedom are always motivated on account of the notion of political
community and the unity of the body politic. Just as its jurisdictional content, the
territorial frame of sovereignty has enormous repercussions for individual behaviour
and freedom, as we will see in Chapters 4 and 5 that deal with international movement
of individuals. However, before turning to the way in which both the external and
internal sovereign claims of the national state influence questions of international
migration, the next Chapter addresses constraints on the exercise of political power by
the sovereign state, most of which are motivated precisely by the concept of individual

freedom.

70

— — —




Chapter 3 Limits on sovereign power

3.1. INTRODUCTION

In the previous Chapter, I have investigated how the concept of sovereignty
legitimised the state’s exercise of political power within its territory. In the modem
state, political power is expressed as a legitimate claim to a monopoly of violence, and
coercion is a defining element in the construction of state and sovereignty.'*? Due to the
way in which it determined boundaries, and later also because it tuned into popular
sovereignty, sovereignty became a legitimate site of violence. However, that is not to
say that it is an unproblematic site of violence. As a response to the growing power of
the modern state and its particular notion of sovereignty, ways have been devised to
circumscribe the power of the state to resort to its means of coercion. This has been
done because, even though the modern notion of sovereignty attempts to attain
congruence between ruler and ruled, it has not been able to resolve the disparity
between people and state, a disparity that results from the very abstractness of the
modem notion of sovereignty. Many of the limits on the power of the modern state
result directly from this distinction between state and society: as it is the sovereign state
that is in possession of the legitimate means of coercion, certain safeguards for the
people are necessary. These safeguards, first embodied in so-called constitutionalism
and the rule of law and the discourse of citizenship, and later also in the international
human rights regime, will be the subject of this Chapter.

In this Chapter, I will argue that in the legal discourses that aim to limit state
violence, we can discern both universality and particularity. The modern tension
between the universal and the particular that we encounter in the very concept of the
territorial nation state has not been extinguished in the instruments developed to protect
against the sovereign power of that specific form of political organisation. In some of

these discourses the balance tends to fall more towards an ideal of universality, whereas

192 Bobbio (1989). p. 75.
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in others political particularism is explicitly emphasised. I will argue that the reification
of the territorial form of sovereignty poses limits to the universality of all these
discourses, including, and with particular emphasis on, the modemn version of an
international rule of law.

We will see in later Chapters of this study that the practice of immigration
detention provides an outstanding example of the implications on the life of the
individual of such immunisation of sovereignty’s territoriality against domestic and
international forms of legal correction. Immigration law and policy is one of the areas in
which the tension between the universal and the particular is bound to come out most
distinctly, as it is a field that is defined by the very distinction between “us” and “them”.

In addition, as we saw in the concluding remarks of last Chapter, the field of
immigration shows distinctly that the territorial form of sovereignty and its
jurisdictional claims are intertwined, and that the state bases its claims on both aspects
of sovereignty in order to preserve the unity of the state and protect its political
community. Thus, in this Chapter, the tension between the universal and the particular
as well as the conceptual division within sovereignty between its territortal form and its
content will be recurrent themes in my investigation of the various instruments that have
over time sought to protect the individual against the power of the modern state.

This Chapter is structured as follows. First, I address a general theory of
constitutionalism and the rule of law in Section 3.2. Many of constitutionalism’s
fundamental guarantees have become institutionalised in the concept of citizenship,
which will be dealt with in Section 3.3., where we will see that the process of
territorialisation caused a political particularistic reality to trumph over citizenship’s
original universalistic ideals. After that, in Section 3.4., I investigate the way in which
international law regulates state violence. In this Section, not only the protection of the
individual against the sovereign power of the modern state will be addressed, but also
the regulation of inter-state violence receives attention in order to understand
territoriality’s impact on international law as a discipline. Particular emphasis will be on
the emergence of modern human rights law, as this relatively recent area of law
emerged as an explicit attempt to overcome the traditional political particularism in the
field of individual rights.

Section 3.5. explores the implications of modern human rights law for
sovereignty’s claim to distinguish the inside from the outside, a claim that is

traditionally based, as we have seen in the previous Chapter, on territory and identity. In
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Section 3.6., 1 will conclude that the notion of territoriality impedes the realisation of
the self-proclaimed universality of human rights. In fact, just as they did with regard to
citizenship, the territorial borders of the modern state have principally kept their role in

delimiting the universality of fundamental rights.

3.2. CONSTITUTIONALISM AND THE RULE OF LAW

“In framing a government which is to be administered by men over men. the great difficulty lies
in this: you must first enable the government to control the governcd; and in the next place
oblige it to control itsclf. A dependence on the people is. no doubt. the primary control on

government; but experience has taught mankind the necessity of auxiliary protections.™*

3.2.1. The theory and practice of the limits on political power

At no point in history has sovereignty meant absolute rule without
accountability, and arbitrary use of power by the sovereign has never gone
unchallenged. Certainly, it would have seemed strange to Bodin that the sovereign
could be bound by law - for him that would have meant that the sovereign is bound by
his own will, something he found inconceivable.'®* Nonetheless, we have seen that also
in his theory, sovereign power is subject to limits, albeit not embodied by any human
law, but incorporated in the law of God and nature. Even Hobbes’ sovereign is not
absolute once it is appreciated that his power is only absolute if it is effective: he needs
to provide his subjects with security: hence his monopoly on the means of violence.

We have seen that in the modern state, the foundation for the legitimacy of
political power is provided by the idea of popular sovereignty. Popular sovereignty
itself is based on ideals of individual liberty and equality. Consequently, not only the
foundation, but also the exercise of political power has to be based on the same
principles of liberty and equality. If government is necessary to guarantee each
individual’s natural rights, it follows that, apart from an obligation to protect these

rights against violations by other individuals, the state is obliged to protect these

193 Madison, Hamilton and Jay (1987), p. 319-320.
194 Allen (1967). p. 50.
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principles also against the state itself. In order to render such protection effective, it is
necessary to limit, as well as control, the powers of the state. In the modemn state, this is
achieved through constitutionalism’s fundamental principles of limited government
(governments only exist to serve specified ends) and the rule of law (they should only
govern according to specific rules)'”’,

Already before the modern state came into existence, there were theories about
the limits to political power, However, compared with traditional constitutional
doctrines, the constitutionalism of the modem state, based on popular sovereignty and
each citizen’s equality, is better capable of imposing effective and consistent limits on
political power.!”® In modern constitutionalism, individual rights determine the limits,
scope, and aim of governmental power, and the prohibition on the arbitrary use of
power is shaped by the idea of equality. Modem constitutionalism poses the issue of
limits to political power in terms of the relation between power and law.'”” By
stipulating that the state itself is bound by the law - requiring that its powers be
exercised in accordance with the law — constitutionalism and the doctrine of the rule of

law intend to prevent the arbitrary use of power by the state.

3.2.2. The rule of law through institutional design and formal limits on government

Constitutionalism, as the theory and practice of the limits to political power,
“finds its fullest expression in the constitution that establishes not just formal but also
material limits to political power.”'”® As mentioned, modern constitutional ideals of
limited government find their origin in the enlightenment era. In most states, their
consolidation in law generally took place during the nineteenth century.'” I will first
pay attention to the formal limits which the rule of law places on the power of the
modern state, after which I will investigate its material limits, embodied in theories of

fundamental rights.

' Schochet (1979). p. 1. In the following paragraphs I will use the terms rule of law and
constitutionalism interchangeably.

' Ibid. p. 3.

" Sec Bobbio (1989). p. 89.

' Ivid. p. 97.

' Ommeren (2003), p. 11; and Zocthout (2003). p. 69.
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First of all, the rule of law prevents arbitrary use of state power through its
requirement that the exercise of power by the state is in accordance with, and finds its
formal basis in, the law. Ultimately, the legal basis for political power is to be found in
the constitution, which “constitutes” the various branches of government, their tasks and
the limits of their powers.2”® With regard to the principle that power should solely be
exercised in accordance with the law, the principle of equality.r compels these laws to
consist of general rules, equally applicable to every citizen.

Secondly, inhibition of arbitrary exercise of state power is also achieved through
rules of institutional design. John Locke argued in his Second Treatise that, as the
supreme power of the people had to be delegated, it would be best for political power to
be divided amongst several independent spheres of right in order to prevent abuse. This
line of thought was developed further by Montesquieu (1689-1755), whose name is
mostly associated with the idea of separation of powers, an idea he alleged to have
discovered by a study of the English constitution.”" Montesquieu was afraid that the
despotism of the French monarchy, which in his eyes equalled law with the sovereign’s
will, had so damaged the traditional constitution of France that freedom had become
forever impossible.?> For him, personal liberty was the most important value, and
would be secured best if the legislative, executive and judiciary powers of the state were
to be divided amongst different branches of government, which would then be able to
control each other.

The idea of separation of powers was not a new one, but Montesquieu made it
into a coherent legal system of checks and balances between the different parts of the
constitution,” a legal doctrine that is still a central feature of the contemporary
Rechtsstaat. Each power is accorded its own status and tasks, but all powers are to a
certain extent dependent on each other, which leads to a system of checks and balances
in which the different branches can exercise a degree of control on each other. Different
legal systems have differing systems of checks and balances, but essential to the

doctrine of separation of powers is that restrictions on individual freedom can ultimately

2% Zoethout (2003). p. 60.

1 Although at the time that Montesquieu was studying the English constitution the Civil Wars had
destroyed the remnants of medieval mixed government and the Revolution in 1688 had scttled
Parliamentary supremacy. See Sabine (1941). p. 560.

202 Sabine (1941). p. 552.

%3 Sabine (1941), p. 558. See also Bobbio (1989), p. 9.
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only be enacted by the legislature, that actions of the executive are bound by the rules
which are laid down by the legislative, and the existence of an independent judiciary
that ensures that the executive acts within the limits that are set by the legislature.
Judicial review of the exercise of political power is thus inherent to the idea of
the separation of powers. However, as an independent judiciary takes such a central
place in the theory of constitutionalism,®* I address judicial review by independent
courts separately, as a third requirement of the Rechtsstaat. An independent judiciary is
indispensable to ensure that the other requirements of the rule of law are actually put
into practice. First, an independent judiciary is in the best position to make sure that
action by the state is in accordance with the law, and in conformity with its legal basis.
Furthermore, in ensuring the fair application of the law and its strict
enforcement, an independent judiciary guarantees the principle of equality. Most
importantly of all, individual rights, which, as we will see below, pose material limits to
the exercise of power, are only capable of bringing about such limits when they are
effective. Individuals need to be able to secure the protection of their fundamental
rights, which should occur at an altogether different plane as at which these rights were
infringed upon or restricted. Fundamental rights protection is unthinkable without the
existence of an independent judiciary. In paragraph 3.2.4., 1 will address the manner in

which they interact in further detail.

3.2.3. Individual rights as material limits to political power

The rule of law is not confined to matters of procedure or questions of
institutional design. Individual liberties are intrinsic to the idea of the rule of law as
precisely principles relating to each man’s freedom and equality constitute the basis for
the idea of limited government. The way in which the constitution establishes material
limits to political power is “well represented by the barrier which fundamental rights -
once recognised and legally protected — raise against the claims and presumptions of the

holder of sovereign power to regulate every action of individuals or groups.”**

* Gordon (1999), p. 43.
5 Bobbio (1989), p. 97.
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We already saw that the idea of inalienable rights was the ratio behind social
contract theories. We find a first impulse towards such an idea of rights in the Christian
tradition, although in the medieval feudal order, individual rights were not perceived as
such, but they consisted of privileges, split off feudal authority. Instead of a conceptual
foundation that spoke of rights inherent in men because they were men, those rights had
a contractual character.?°® A famous example of such contractual guaranteeing of rights
is the Magna Carta of 1215.

The modern idea of fundamental rights developed in the seventeenth century.
We have seen that in the enlightenment tradition, natural law was seen as a claim to
inalienable rights inherent in each individual *’ Fundamental rights are accorded to man
by virtue of his humanity and not because of his particular position in the body politic.
This new conception of rights finds a clear expression in the Bill of Rights of the
American States and the French Revolution’s Declaration of the Rights of Man and the
Citizen. This notion of fundamental rights, a guarantee for the individual’s freedom
independently from and antecedently of the existence any political community,
constitutes constitutionalism’s material limits on state power. Individual rights in this
sense are called classical fundamental rights, or civil rights, the most important of which
are the right to life, liberty, physical integrity, and equality, and diverse freedoms such
as freedom of thought, religion, and expression.

Later developments with regard to the regulation of governmental power and the
tasks of the modern state, led to the articulation of additional kinds of fundamental
rights: political rights and social or economic rights. Political rights, such as the right to
vote and to fulfil a public office, aim to ensure equal participation for every citizen in
the body politic. Their purpose is to translate the ideal of popular sovereignty into
political practice. The emergence of economic and social rights is directly related to
changing conceptions at the beginning of the twentieth century about the role which the
modem state should play in the life of its citizens. Social demands were reframed in the
language of rights, when governments became obliged to promote actively the welil-
being of their citizens. In the modem language of individual rights, civil, political and

social rights are all accorded the status of fundamental rights. In political practice, the

*% Shafir (2004), p. 13; and Burkens (1989). p. 3.
“7 Pot and Donner (1995), p. 24: Sabine (1941). p. 525.
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three groups of rights and their exercise by the individual are related, most clearly

illustrated in the concept of citizenship.

3.2.4. Judicial review, fundamental rights and the limits of the rule of law

Rules of institutional design are closely related to the protection of classical
rights, which aim to establish an area in which the individual is free from interference
from the state. In some instances, it may not be possible or desirable that individuals
exercise the full scope of their fundamental rights. One example is the case in which the
fundamental rights of two individuals conflict with each other; another example is the
case in which the state’s task of providing security for all its subjects clashes with
individuals’ unrestricted exercise of their fundamental rights. In these cases, the
exercise of fundamental rights can be restricted, provided that the essence of the right in
question remains intact.

Interferences by the executive with the individual’s fundamental rights should
be based on restrictions that are endorsed by the legislature. When his rights are
interfered with, the individual has the right to have the interference reviewed by an
independent judiciary. This accountability needs to real, which means that, when
assessing whether an infringement of a fundamental right has occurred, judges should
not merely examine whether the executive has acted in accordance with the rules laid
down by the legislative, but in addition, they should assess whether the interference
itself is not in breach with the core of the right in question. Thus, also fundamental
procedural rights and issues of faimess are associated with the rule of law.**®

The rule of law thwarts assertions of sovereignty as power without restraint.
Especially in the field of the rights of the individual, political power is clearly
circumscribed, according to rules that simultaneously set formal and material limits to
its exercise. Nonetheless, there are situations in which the normal constitutional
guarantees of the state do not apply fully. In these situations, we can catch a glimpse of
sovereignty in its pure form as absolute power, both with regard to its territorial form as

with regard to its content as power over people.

% Dauvergne (2004), p. 593.
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Contemporary migration policy is one of the fields in which we are most likely
to perceive pure sovereignty, associated as it is with the essence of the nation. Chapters
4 and 5 will deal with the regulation of international movement, and Chapters 6 and 7
investigate restrictions on the right to liberty in the specific context of immigration law
and policy. Those Chapters will show that in the field of immigration policy, extensive
executive discretion and a traditional deference of the judiciary with regard to actions of
the executive exist. Thus, with regard to the rule of law, the relevance of the distinction
between insiders and outsiders is not only that outsiders generally enjoy a lesser degree
of access to judicial protection,” as the Section on citizenship below will describe. We
will see that particularity of the rule of law goes further than that. Its temtonial
assumptions are illustrated with the fact that in the field of migration we encounter
“power which does not conform to judicial or legislative modes of exercise.”*' The
exact way in which migration law and policy may engage the exposed core of state

power, where arbitrary exercise of political power is most likely to manifest itself, will

be addressed in detail later in this study.

3.3. CITIZENSHIP, INDIVIDUAL RIGHTS AND TERRITORY

The rule of law and constitutionalism are products of specific historical
processes, which, from the seventeenth century onwards, took place within sovereign
states defined by territoriality. With regard to rules regulating institutional design, their
embeddedness in the territorial state is logical and does not bring about serious
inconsistencies. However, concemning individual rights, the consequences of their
“particular historical institutionalisation in sovereign states™!!
contradiction with their underlying ideals of equality and dignity of universal

humankind. The institutionalisation of individual rights in the state has mainly occurred

may turn out to be in

in the concept of citizenship, a concept that impinges significantly on the life outside

constitutional affairs.?!?

= Dell"Olio (2003). p. 25.

- Dauvergne (2004). p. 592.

' Huysmans (2003), with regard to democratic forms of politics.
12 Tilly (1999). p. 253.
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My account of modern citizenship is divided in three Sections. Section 3.3.1.
will deal with the factual circumstances that gave birth to modem citizenship. In
addition, it will show that the very tension at the heart of the modern state between
ideals based on a universal humankind and a political particularistic reality — a tension
that is, as we have seen in the previous Chapter, largely the result of territorialisation —
is also present in the concept of citizenship. Section 3.3.2. addresses the resulting
implications of this tension for the rights of the individual. We will see that universal
rights have been actualised mostly within national states, and that national citizenship
became a necessary condition for access to those rights that one supposedly has by
virtue of belonging to universal humankind. Subsequently, in Section 3.3.3, I will focus
on citizenship’s role in a global structure of sovereign states based on clearly
demarcated territory, in order to argue that outsiders are not only denied access to
fundamental rights on account of the internal sovereign claims of the national state, but
that discrimination against them is also a structural aspect of the Westphalian state

system.

3.3.1. Citizenship as an apparent paradox

The idea of citizenship itself is much older than the existence of the territonal
state. Since ancient Athens, theories of citizenship have rested on some idea of political
participation.?’> However, citizenship as a status which accords people, at least
formally, a uniform collection of rights and duties, by virtue of their membership of the
polity is a modern idea, which developed in the framework of the emerging nation state.
In all accounts of citizenship as it emerged after the French Revolution, two notions are
emphasised. The first represents membership of the polity, which, as marker of identity,
creates a clear boundary between inside and outside, and the second connotes a legal
status, endowing the individual with a set of rights and responsibilities. Most writers
about citizenship have depicted these two elements of citizenship as conflicting with

each other, the tension which exists between them making their synthesis in a single

213 Rubenstein (2003). p. 160.



concept seem a paradox. Partly this tension is explained by the fact that modem
citizenship fused two ways of thinking about liberty 2™

The first, dating much further back than the second, relates to the extent in
which the individual can partake in political affairs. Citizenship of ancient Greece was
based on such a conception of liberty. The idea of political participation in the modern
state is determined by the collective right to exercise popular sovereignty.**The second
way of thinking about liberty is a modern one, and its appearance on the political state
dates from the enlightenment era. Instead of a political concept, it is a legal notion,
which is based on equality and characterised by the rights of the individual *'¢

When these two ways of thinking about liberty are merged in the single concept
of citizenship a certain tension will surface. For to lay claim to a right based on
universal equality of mankind one does not need any further qualifying conditions than
to be human, but in order to claim a part in collective decision making about the future
of the polity, one has to form, by definition, part of that collective. Precisely this is what
Pietro Costa refers to when he writes that citizenship is a seemingly successful synthesis
between two very different traditions, the first being the one based on the unbreakable
ties between individual and the body politic and the second embodied by the natural law
paradigm in which the individual is the symbol of sovereignty and the immediate
titleholder of rights. 2"’

However, there is more to it. Ties between the individual and the body politic
are not stable and are not necessarily unbreakable. Furthermore, they need not be based
on criteria that are exclusive. But modern citizenship developed simultaneously with the
modem state. Inevitably, then, it is influenced by the ambiguities inherent in the modern
state. Indeed, citizenship’s innate tension is the same as that which we find in the
territorial nation-state, as was described in Chapter 2. There it was portrayed as the very
tension that lies at the heart of modernity, between ideals concemning the universality of
mankind and particularistic claims of distinct communities, in casu distinguished by
varying national origins, however understood. Nationalism determined which ties

between people and state are politically relevant, and as such, by putting citizenship on

211 Lange (1995).

213 Ibid. p. 97.

216 1bid. p. 98.

317 Costa (2002). p. 218-219.
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a par with nationality, it has magnified the potential for conflict between the different
idea’s that underlie citizenship.

More than in contemporary nationalism per se, which by definition has become
a particularistic claim, the paradox between universal humanity and political
particularity is still deeply ingrained in the discourse of citizenship. In the words of
Andrew Linklater, much of the moral capital that has accumulated in the course of
resistance to the growth of state power is embodied in the concept of citizenship.?'® But
at the same time, by its equation with nationality, the same concept of citizenship is

employed to defend a certain distinction between the inside and the outside.

~The citizenship project is about the expansion of equality among citizens. But as equality is

based upon membership, citizenship status forms the basis of an exclusive politics and
»219

identity.

Chapter 2 made clear how the universal ideals inspired by the French Revolution
developed into particularistic realities. 1 will briefly reiterate, with specific regard to
citizenship, some of the issues that were touched upon there. As the Revolutionaries
wished to abolish all titles of distinction that were current during the old regime, the
concept of equality of all members of the body politic required expression in the new
notion of citizenship. Before the French Revolution, certain parts of Europe had known
urban citizenship, providing those who were fortunate enough to possess it with
autonomy, control of guild institutions and even social welfare entitlements at the local

1.2® However, after the Revolution a new kind of citizenship spread over Europe.

leve
Particular rights and duties based on a notion of universal humankind found their place
in a political discourse that would keep its relevance in the future as it could be adapted
to fit all kinds of struggles for equality on a national scale. Fitzsimmons captures how
the new idea of equality related to the concept of the nation, when he writes that
“membership in the nation, rather than privilege mediated through the monarch, became

the basis for political rights in the polity.”**!

1% Linklater (1998). p. 169.

“1 Rubenstein (2003). p. 163.

*** Hanagan (1997), p. 398; and Marshall (1950).
*! Fitzsimmons (1993), p. 32.
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The concept of citizenship played an important role with regard to the new mode
of legitimation of political power. Theories of popular sovereignty were the driving
force behind the transformation of subjects of a King to citizens of a nation. The French
Declaration of the Rights of Man and Citizen expresses the ideal of equality of universal
mankind in the concept of citizenship. For the early Revolutionaries the distinction
between man and citizen was not problematic: The title of French Citizen could be
accorded to foreigners, living in France or abroad, who “in various areas of the world,
[had] caused human reason to ripen and blazed the trail of liberty”?%.

However, citizenship was affected by the changing character of the concept of
the nation. As we have seen in Chapter 2, that concept, originally founded on equality
and liberty, acquired a different meaning in the nineteenth century. Its emphasis shifted
from ‘demos’ to ‘ethnos’. Citizenship became a tool in an exclusionist philosophy,
instead of a principle for realising on a small (territorial) scale ideals concerning
universal humankind. But before turning to these changing connotations of nation and
citizenship, the beginning of which were marked by the Revolutionary Wars, it is
necessary to add some additional observations regarding the emergence and
development of citizenship.

We have seen how ideals of popular sovereignty led to citizenship. However, the
“moral capital” which accumulated in the notion of citizenship was not just a result of
political ideals and a discourse that was based on universalistic conceptions of justice.
Certainly, sovereignty in the form of direct rule based on representation required the
notion of citizenship, in order to solve the legitimation problem posed by the abstract
notion of popular sovereignty and to realise ideals of equality. But in addition to the
ideals of the Revolutionaries, which made citizenship as a concept ideologically
conceivable, it was direct rule, exercised by the modemn state based on popular
sovereignty, which made citizenship practically possible and necessary. More
prosaically, the content of modern citizenship is the result of war, coercion, and
violence
This link between citizenship and state power is emphasised in the work of

Charles Tilly, who describes the role played by warfare, state expansion and direct rule

22 Kristeva (1991). p. 156. Sce also Ferrajoli (1996). p. 153.
333 Tilly (1995).
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with regard to the emergence of citizenship.** When, in the second half of the
eighteenth century, states were in need of ever bigger armies, they did not rely so much
any more on mercenaries, but started to draw troops from their own populations.
Taxation of the population was the way in which they financed increasing military
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