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Abstract

What is constitutional pluralism? What does it gtéor? What does it want to achieve,
contribute, or change in the European integratisni?2 a viable, desirable or perhaps
even an indispensable theoretical take on it? Thvese the leading questions discussed
in the Symposium “Four Visions of ConstitutionaluRllism” at the European
University Institute in January of this year. Wittthe framework of the Legal Theory
Working Group and under the auspices of the AcadehyEuropean Law, the
organizers, Matej Avbelj and Jan Komarbksted four key scholars from the field of
the EU legal and constitutional theory. Julio Bagu€ruz, Mattias Kumm, Miguel
Poiares Maduro, and Neil Walker engaged in a grbreaking three-hour discussion of
their respective theoretical visions of the Européategration. This working paper
contains a full transcript of the Symposium.

Keywords

European integration — constitutionalism — pluralis constitutional pluralism - EU
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Four Visions of Constitutional Pluralism

Matej Avbelj and Jan Komarek (eds.)

1. Introduction: The Four Visions

The present working paper offers a transcript fribid symposium “Four Visions of
Constitutional Pluralism” held at the European lémsity Institute on 11 January 2008
under the Academy of European Law’s auspices. Hifferent perspectives on
constitutional pluralism were put together and dlughly discussed by those, who
brought them into the scholarly discourse: thoseJulio Baquero Cruz, Mattias
Kumm? Miguel Poiares Madurdand Neil Walkef. The symposium was organized by
Matej Avbelf and Jan Koméarekwho also moderated the discussion.

Constitutional Pluralism has grown in its popubgriespecially in the last five or so
years. However, it has paid price for its popwarithe concept has gained so many
meanings that often the participants in the detzdkepast each other, each endorsing a
different understanding of what constitutional plism actually means. The core aim of
the symposium therefore was to clarify the follogviquestions: What is constitutional
pluralism? What does it stand for? What is expetdeachieve, contribute, or change in
European integration? Is it a viable, desirable perhaps even an indispensable
theoretical take on European integration?

But let the transcript speak in its own words:

Research Fellow at the Centro de Estudios PdditicEonstitucionales and Associate Professor of EU
Law at Universidad Carlos Ill (Madrid).

Professor of Law, New York University School ofvLa

Advocate General at the European Court of Justicé Professor of Law, European University
Institute.

Professor of Law, European University Institutel &rom 2008 Tercentenary Professor of Law at the
University of Edinburgh.

Ph.D. researcher, European University Institute.

® D.Phil. candidate, University of Oxford (SomereilCollege).



Matej Avbelj and Jan Komarek

Matej Avbelj

As we really have a unique opportunity to host flkey scholars from the field of EU
legal and constitutional theory, it would be imgem not to lose any more time and
just open the floor. However, as the debate inrteet minutes will doubtlessly be
extremely dynamic and as not everyone is equalhgiliar with all the details and
intricacies of the four visions that will be outit, allow me to sketch some background
to today’s debate: by putting the emergence of Bhbititutional pluralism in context
and by presenting, if only briefly, some of the kbgoretical points our speakers hold.

To my understanding, and the speakers will haviesa@e to express their agreement or
disagreement with it, the theory of constitutiopduiralism has developed against a
backdrop of what should be best understood assaick constitutional narrative about

the European integratidriThis is a theoretical perspective of integratiwhjch has for

at least two decades, starting in the early 1980mjinated both the theory as well as
the representation of practices of integration.

Following this approach, that all of you are cemafamiliar with,

- the telos of European integration was an ever closer unetmwéen the peoples
of Europe which required that integration procgedsone way.

- Harmonization, if not even unification, was the maiaradigm and all the
differences and diversity existing in the integmatwere perceived as obstacles,
originally to free trade and then to the integmatas such.

- They were expected to give way to the supreme Camtgnlaw requiring
uncompromised uniformity of its application acradishe Member States.

- The employment of the constitutional narrative vexpected to serve exactly
this integrationist cause.

- On the basis of the statist constitutional fedepgberiences, it was presumed
that as constitution confers unity and order i@ $iatist environment the same
virtuous affects should occur in the supranati@msdironment as well.

- The statist origins of classical constitutionalishconsidered and recognized at
all, were accordingly not perceived as somethimgentious or problematic. To
the contrary, the formal constitution of integoatiwas explicitly declared to be
of a hierarchical nature and literally indistingiu@ble from that of a federal state.

- Also in substantive terms, where the economic dotisin was to be
complemented by a complete political constituttbe latter was supposed to
mirror, especially in pursuit of appropriate mod#l democracy and human
rights policy, a (federal) state.

However, for various reasons, which will be cettaimouched upon during the
symposium, this classical constitutional vision eaomder strain and it appeared to be
increasingly descriptively, explanatorily as wedl@ormatively inadequate.

" For a more detailed discussion of the evolutiothef EU constitutional narrativesee, M. AVBELJ,
"Questioning EU ConstitutionalismsGerman Law Journal, 2008, Vol. 9, No. 1, pp. 1-26.
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Four Visions of Congtitutional Pluralism

As Julio Baquero Cruz observed: that which had keggreciated as a “True World”
suddenly turned out to be just a fable.

Our speakers stepped in at this point. Alreadyd88] when classical constitutionalism
was still dominating the EU legal mindset, Matti@smm outlined a more pluralist
approach to the integration with a special focushenuneasy relationships between the
national constitutional courts and the ECA. couple of years later he presented a
detailed jurisprudential account for the resolution avoidance of constitutional
conflicts in integratior.Its purpose was to contribute to the coherenddeEuropean
legal order as a whole by finding a best fit batarhetween the national and EU
constitutional concerns all things considered. Tihislow Mattias’ theory of “best-fit
universal constitutionalism”, as | prefer to callias come to life.

He was followed by Miguel Poiares Maduro who haetaup a very similar approach,
perhaps transcending a mere-court oriented focaisd- developed his own pluralist
vision of integration. This could be best capturgtber the title of “harmonious-
discursive constitutionalism.” Miguel’s main thetical concern has namely been: how
to ensure that this admittedly pluralist, hetera@hintegration remains in harmony - in
a type of contrapunct. The answer is to be found discursive practice among all the
actors involved whose common basis is to be ensbye@ set of contrapunctual
principles. The interesting details of how pregisilis is supposed to work, will be, |
am sure, explained by Migu#.

Neil Walker, on the other hand, has gone even p figher. He connected new
developments in European integration with a brogueture of an allegedly declining
Westphalian paradigm, accompanied with a simultase@evival of and unprecedented
challenges to constitutionalism that was expeateprdvide answers to an increasingly
fragmenting, multi-level and complex world of sdcadfairs. His theory of epistemic
meta-constitutionalism is charged with addresshregsé points. Neil claims that while
legal reality of European integration is markedabplurality of legal orders existing as
different epistemic sites, these can be connetiedigh the meta-language supplied by
constitutionalismt* How exactly is this to happen, we should learrajod

Finally, Julio Baquero Cruz has resisted the albfrpluralism and has remained on the
skeptical side. In his very recent piece, publistasda Robert Schumann working
paper? he warned against overly enthusiastic pursuit birglist solutions in
integration and, in a way very strongly, pointed leritical finger at the ‘pluralist
movement’ contending that the latter might welldating at integration’s disadvantage,
rather than vice versa. In his, what | would cedkvindicated classical constitutional

8 M. KUMM, "Who is the Final Arbiter of Constituti@ity in Europe?: Three Conceptions of the
Relationship between the German Federal ConstitatiCourt and the European Court of Justice",
Common Market Law Review, 1999, No. 36, pp. 351-386.

® M. KUMM, "The Jurisprudence of Constitutional Cticif Constitutional Supremacy in Europe before
and after the Constitutional Treaty", 20&&yopean Law Journal, 11, 262-307.

0M.P. MADURO, "Contrapunctual Law: Europe’s Condgfibnal Pluralism in Action”, in N. WALKER
(ed.),Sovereignty in Transition, Hart, Oxford, 2003, 501-537.

N, WALKER, "The Idea of Constitutional Pluralisn2002,Modern Law Review, 65, 317-359.

123, BAQUERO CRUZ,The Legacy of the Maastricht-Urteil and the Pluralist Movement, Robert
Schuman Centre for Advanced Studies (RSCAS) WorKager No. 2007/13, European University
Institute; an updated version has been publishe208,European Law Journal 14, 389-422.
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account, he interestingly asks: even if a currelity of European integration is
pluralist, why justify it and defend it as such?

* % %

The transcript follows the structure of the sympasi In its first part Julio Baguero
Cruz, Miguel Poiares Maduro and Neil Walker diseasthe questions that we have set
in the introduction. As Mattias Kumm was able tanjahe symposium only in its
second part, we started by asking the other thpeakers to formulate questions that his
work had raised to them. After that there was aenogiscussion with the other
participants of the symposium. The questions ctdlbdrom the audience are only
summarized in this transcript due to technical fgwis with recording; however, we
hope that this summary reflects well the dialogitune of the whole symposium.

Matej Avbelj and Jan Komérek

2. What is Constitutional Pluralism?

Jan Komérek

There are a lot of labels in the European conagiitiat discourse. Because we are now
talking about constitutional pluralism, the firstesgtion would be to the theorists: what
do you mean by constitutional pluralism? And tmsmy view encounters two sub-
qguestions. The first one asks what the constituipor perhaps what is behind this talk
about constitution. What is a constitutional auitypnot in a formal sense, but in some
deeper normative sense? The second sub-questiodevgon‘what does pluralism
mean?” Does it really suggest that there are varmutually irreconcilable views of
different constitutional perspectives? And is this pluralist view, some M@ay even
radical pluralist view, compatible with the idea oénstitutionalism? Can we have
constitutional pluralism? This is the first questend | would ask Miguel to address it.

Miguel Poiares Maduro

First of all, thanks to Matej and to Jan for orgamg this and providing us with an
opportunity of exercising a kind of psycho-analysie are supposed to articulate more
clearly and coherently some of the ideas raiseduinwritings and which we did not
fully developed in them. And Matej has made th& tasre difficult than | had thought
at the beginning. When they were organizing th&aid, jokingly, that they had self-
appointed themselves as a kind of apostles of itotishal pluralism and | thought it
was actually the role of apostles to furnish deepg@ianations while our role should be
limited to the labels. Now, it seems they reallypest us to dig deeper into the
normative foundations of our work on constitutiopilralism what won't necessarily
be an easy task.

Be that as it may, you have asked a series of ignsstand the first one that you want
us to address is what is constitutional pluralisvshat we mean by it and how does it
relate with what we mean by constitutionalism ingal.

4 EUI WP LAW 2008/21 © Matej Avbelj and Jan Koméarek



Four Visions of Congtitutional Pluralism

These questions are of particularly interest tobmeause they feed into the argument
that | have been trying to develop, both in my “wapunctual law*® and “as good as it
gets™ pieces, according to which constitutional plalishould not be seen simply as
a solution, be it pragmatic or normative, to thebpem of conflicting constitutional
claims. Rather it should be conceived of as somgthihich is inherent in the theory of
constitutionalism itself. In this way | agree witie invitation inherent in your question
to focus on constitutionalism in a deep normatigase, especially as | would define
constitutionalism as a normative theory of powes. lAhave argued before, we can
identify three dimensions of constitutionalism ceetgended in this normative fashion.

The first one refers to constitutionalism as acfekegal and political instruments to
limit power, in short: constitutionalism as a linhit power. The second one regards the
role of constitutionalism in creating a deliberatiframework for free, informed and
inter-subjective rational deliberation in which fdifent competing visions of the
common good can be arbitrated and made compatitteeach other in a manner that
tries to balance democratic concerns in the coofrtie political process by a few with
concerns of the tyranny of the many. The thirdhis hotion of constitutionalism as a
kind of repository of prevailing notions of the coan good in a particular political
community. But | see these three dimensions asnatitational instrument for the
rationalization of democracy, in the sense of priangomaximization on the one hand
of participation, and this has to do with the isighand the scope of participation, but
also and at the same time of representation. Howeweler the idea of representation |
mean something particular in this context. | holthtt constitutionalism is also
concerned with the fact that politically legitimatecisions should take into account the
differentiated impact that different decisions nieawe on different groups. In my view
the underlying purposes and goals of constitutismakequire taking into account the
scope and intensity of participation but also th#erentiated impact of different
decisions on different people. Now this creates @diately inherent tensions and
paradoxes in constitutionalism and that is whymn view, pluralism is inherent in
constitutionalism: you can derive in similar siioas equally normatively valid
competing constitutional claims. In this way, it isherent in the nature of
constitutionalism that there can be no monopolgafstitutional claims and that often
these constitutional claims are expressed by diffeinstitutions that compete in giving
meaning to the Constitution.

Constitutional pluralism in the sense that we hdeeeloped in the EU has, however, a
broader dimension: it refers to a pluralism of ¢agonal jurisdictions. Those equally
valid normative constitutional claims are now sup@d or developed by different
jurisdictions. That is a new dimension of the caagonal pluralism which, however, is
inherent in constitutionalism itself.

What are the expressions of this new constitutighadalism that we have nowadays?
For me there are five of them.

13M.P. MADURO, "Contrapunctual Law: Europe’s Consiional Pluralism in Action"supra note 10.

4M.P. MADURO, "Europe and the constitution: Whattifs is as good as it gets?", in J.H.H. WEILER,
M. WIND (eds.),European Constitutionalism Beyond the Sate, CUP 2003, Cambridge, 74-103.
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The first one is a plurality of constitutional soes and we see that in the EU. European
constitutional law is drawn from different constitunal sources, not from a single
constitutional document, and those sources arematand European. The second one
is a pluralism of jurisdictions or of different cstitutional sites. This is particularly the
case regarding constitutional adjudication, iing&éd to the more well known aspect of
European constitutional pluralism: the Kompetenzrpetenz question, in which Matej
and Jan have worked on. The third one is an irggapve pluralism if you want. It is a
pluralism which is based not only on different sms but on competing interpretations
of the same source by institutions that are noamied in a hierarchical manner. Even
in traditional constitutions, in the context of maditional political community, you
cannot say in many instances that there was a bieaarchy between the political
process and courts for example, i.e. a clear mdgpagfoone of these institutions over
the interpretation of the constitution. Traditidgalthe arbitration between these
institutions has been left to courts but that i$ @dogical necessity and it has varied
historically and between political communities.témms of the normative conception of
the constitution you cannot say that courts havelways ought to have a monopoly or
final authority of interpretation of the constitrni over the political process. And this is
linked to this kind of interpretative pluralism. Sbat leads us to a pluralism of
institutions that is something more than simply fheralism of jurisdictions that has
been the dominant concern in the EU context. Thetlioexpression of pluralism is a
pluralism of powers. We increasingly have new fohgublic and private power that
challenge traditional legal dogmatic categories amgse constitutional questions
because they affect the mechanisms of accountaliiked to those legal categories. |
see this as part of this new constitutional plsrali And the fifth pluralism is a
pluralism of polities. This has two consequencesvordimensions. The first one is that
political pluralism in the EU is expressed in a maadical form because different
political views of the constitution are supportext simply by different political groups
but by different political communities. It is a neoradical form of political pluralism
than what you normally have at the level of a sngblitical community.

Neil Walker
But is that different from pluralism in states?

Miguel Poiares Maduro

It is different because what | am talking abouw igolitical pluralism where the different
political views are presented as expressing thieds¢éérmination of different political
communities. The other dimension is mobility betwgmlitical communities. We do
not have only a constitutional pluralism in the Bt is developed on the basis of
competing constitutional claims from different gdictions or from different political
communities. We also have a polities constitutioplakalism at the European level
because we can also choose between different tdgimstal modes of organization by
choosing between different political communitiesisTcreates a competition between
national constitutional models, if you want.

6 EUI WP LAW 2008/21 © Matej Avbelj and Jan Koméarek



Four Visions of Congtitutional Pluralism

Jan Komarek

Thank you very much for this introduction, settingll the terms of the debate. | would
give word to Julio, who is perhaps an opponenhesé visions of pluralism and to the
suggestions that they could be called “constit@igrRight?

Julio Baquero Cruz

Well, | don’t see myself as an opponent of anythingist defend my own views and
what | think would be best for EU law. What is ctitugional pluralism is a complex
qguestion. | think the important word is not “cotional’, since we know what it
means, but “pluralism” — and how pluralism may effenrich or undermine the basic
content of constitutionalism. | have three idedse Tirst is that our constitutionalism is
inextricably linked to modernity, and that it hasld to do with ancient and medieval
constitutionalism. | agree with Miguel Maduro thitincludes all the elements he
mentioned, like limits to power, deliberation, etout there are other elements which
are specifically modern. One of themgenerality, the idea that a constitutional order
covers all aspects of reality. It works against fitagmentation of legal orders which
was common currency in European pre-modern histdhis was ended by the
constitutionalism of modernity, through the cengation of the administrative State or
through the creation of federal structures, in Wwrgbaotic fragmentation is replaced by
ordered division and coherent interaction. In modswnstitutionalism you also have a
sense of hierarchy, order, and effectiveness.

Pluralism adds a post-modern flavour to constihalem. By post-modern | mean all
that is fluid and fragmented. And that is what plism tries to reflect, the reality of a
fragmented law which is always in flux. Perhapis inore realistic, if the reality of law
is more like that, and not at all like the modeomstitutionalideal. But there may be a
risk in that step. Lawyers have probably been #éis¢ to embrace postmodernism. First
were the architects, then philosophers, linguists,, and a minority of academic
lawyers have been the last to embrace it, and psertieey have done it with a risk to
their social role, because they may not be comigat/e renounce to an ideal of
constitutional law if we embrace the postmodernwigf law which is reflected in
radical pluralism, not only in the European Uniar blso in State constitutional law.

| would finally like to draw a distinction betweepturalismwithin a legal order and
pluralism between legal orders. It is clear that in a pluralist stgj law, politics and
institutions have to reflect that plurality. Othéser the legal order will create great
tensions within the social fabric. But | do not knavhether the relationshigsetween
legal orders in complex political systems like e may be properly and effectively
constructed along pluralist lines. It is fine tosbgluralism within legal systems, within
institutions, of the sort you already have in thé E you look at the composition of the
Court, the Council, the Parliament and the Commissbut | don’t know whether the
interface between legal orders can be plurali3te costs in terms of clarity, certainty
and effectiveness may be too high.

EUI WP LAW 2008/21 © Matej Avbelj and Jan Komarek 7
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Neil Walker

Thank you. Thanks for organizing this. Let me bdmgyrreacting briefly to what Miguel
and Julio have said. First, | am interested in Migureconstruction of his idea of
constitutional pluralism. | do not think | have evieeard him saying before that
pluralism, as he defines it, is an inherent featofeconstitutionalism and that the
plurality of constitutional jurisdictions is justne particular manifestation of that
inherent reality of constitutional pluralism. | dot disagree with his reasoning in the
sense that | think that there are - in the way kieasuggests — clearly pluralist aspects
within all constitutional orders. However, | wouldroduce just a definitional caveat to
the effect that there is something which is digirec about pluralism within the
European context and the transnational context menerally; and that distinctiveness
does have to do with the pluralism of jurisdicticared everything that implies, which
covers not only the pluralism of authority claimgt also the pluralism of political
communities. | think for analytical purposes itwell worth hanging on to that more
particular definition.

Secondly, on Julio’s modernity point, | think itwerth pinning down what we mean by
modern and post-modern, because otherwise we evithlzing past each other. It seems
to me that one way of defining the so called modénroject has to do with a deep
sense that the world - the social and politicallderis something which we can make
over to our own design. Is something that we ceangthe something that we can control,
that we can order rationally, that we can bendraddce to our collective will. And that
is why the state is so central to the modernisigptpbecause the state in some ways is
a machine - a mechanism which tried to perfectriadiiction, with all of its pathologies
as well as the virtues of such a an ambition. 8ajtrestion arises whether it is possible
to reconcile constitutional pluralism with modeynitOr is constitutional pluralism
already an admission that we have reached a pdiaterthere is no possibility and no
value in trying to reduce our world to a collectivél?

And of course such a conclusion might or might hetwelcomed. | tend to think,
putting my cards on the table, that modernity was @mains a good thing, insofar that
we believe the world of public affairs is someththgt we can at least in some measure
reduce to our collective will. It leaves all softthe difficult questions about what the
collective will is, who gets to represent it etbyt | am basicallyfor the modernist
project. But, by the same token, | am not for stigkmy head in the sand and somehow
concluding through a process of wishful thinkingttthe world that we should still seek
to reduce to our collective will is less complearthit is. And that is for me when the
problem and the challenge of constitutional plgralicomes in. Because it is precisely
in the European context, but not just in the Euaopeontext — also in many other post-
Westphalian contexts - that you no longer have thigual exclusivity of peoples,
territories and jurisdictions which was emblemat¢ the original modernist
Westphalian constitutional form. Instead overlapdmees endemic. The question is, can
you have and acknowledge that overlap and somelibbwesain the virtues associated
with constitutionalism. | think these constitutibvatues are also modernist virtues. In
my recent work, to get at this question | tend efiree constitutionalism and its virtues
in terms of a number of different frames - a numbkdifferent ways in which we
engage in and acknowledge a collective framingaser

8 EUI WP LAW 2008/21 © Matej Avbelj and Jan Koméarek
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There is a frame of the legal order, and a fram#hefpolitical or institutional system.
There is then a popular frame, the idea of corestitypower. And there is also what |
call a social frame - the way in which we seek mobed the legal, institutional and
popular order within a particular society. Now wiedsstinguish in rather different ways
between a thin and thick constitutionalism. But duld say that most people would
agree that what we have had so far at the Eurdpeehis a thin constitutionalism. And
that when some of these same people then ask Wihia¢ duss about the Constitutional
Treaty amounts to when we already have a constitutvhat they mean is that we have
a thin constitution in the sense of the legal orfiame and the institutional system
frame. But the big question, and the question whias not resolved by the failed
Constitutional Treaty, is whether we can or whether should have a thicker
constitution in terms of both the self-authorizatior constituent power frame and the
societal embedding frame - the idea of the Corigiituas form of social technology
which helps embed the society. This social frame,\@hether and to what extent it can
be constructed through a constitutional process, v@ry difficult thing to grasp, but
something which we all know is implicitly the casé national constitutional orders.
Now, it seems to me what is probably the biggeststjan of constitutional pluralism is
whether these sorts of things — these deep formsoastitutionalism - can exist
simultaneously at the national level and at theoBean level, given the significant
overlap between territories, peoples, citizenshigantities, etc. etc. Can these things
co-exist, because if they cannot co-exist thereitdmes very difficult to understand
how that modernist project somehow can be retaamedddeveloped and extended in the
context of pluralism. So that for me is the plwtéhallenge in a nutshell.

3. The Relevance of thdaastricht Decisionfor the Pluralist Paradigm

Jan Komarek

Thank you. | will move to another question, buisitstill connected to what you have
just been discussing here, because it puts theoideanstitutional pluralism into a kind

of historical perspective: the question of how d@shemerged in the European Union.
One of the arguments in Julio’s article was thatstibutional pluralism emerged only

after the German Constitutional Court had delivetedlaastricht decision. That it was
an attempt to conceptualize what the constituticoairt was trying to put its own right

perspective on the European integration. Would ymrefore agree that pluralism, as
Miguel has just suggested, is a necessary feafurenstitutionalism, not even just the
European constitutionalism, but constitutionalissrsach?

Julio Baquero Cruz

It is clear that pluralism did not start with theabstricth decision of the German
Constitutional Court, and that's not my point. Téndrad been many judgments before,
the Solange cases, the Italian cases, and the classical vie@oonmunity law was
already in question in those judgments: the classiew of Smmenthal, for example,
which was put forward by the Court in indirect cersation with the Italian Corte
Costituzionale. But the German judgment of 1993tte Maastricht Treaty was very
important. It was paradigmatic, it was a piece ofmatics with a well developed

EUI WP LAW 2008/21 © Matej Avbelj and Jan Komarek 9
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reasoning linked to a theory of the State. Inmetijaafterwards the Danish Supreme
Court issued another decision on the Maastricltyreand the Maastricht-Urteil has
been cited and followed in recent times by a numdfeconstitutional courts around

Europe. So it was also a catalyst. We all knowirtfieence that German public law has
around Europe, especially in some countries likairgdtaly or Portugal, and in Central

and Eastern Europe.

| also think the Maastricht-Urteil had a great uefhce with regard to the pluralist
movement: Neil MacCormick, who started it, wrotepiece entitled “Beyond the
Sovereign Staté® and also a shorter piece in theropean Law Journal reacting to the
Maastricht-Urteil*® In the second one he defended the Maastricht{lmei argued that
it had much to commend it in terms of legal pluadi The effort of Mattias Kumm, for
example, was also prompted by the German decillisras at bottom aimed at making
sense and managing the legal interaction of theakdl national legal orders after the
Maastricht-Urteil.

Neil Walker

Yes. | think here we should draw a distinction kesw plurality and pluralism. Maybe
this is too simple, but perhaps one could argué ttiea Maastricht decision was about
the origins of constitutional pluralism, and no den just constitutional plurality. We
already had the existence of overlapping jurisditgi— and so objective plurality - but
the way in which they co-existed within a singlerplist unity was not or at least not
explicitly, with some exceptions such as the Satadgcisions, considered by the ECJ
or the national courts. Because pluralism has tddimed subjectively, as an attitude
which in some way embraces and recognizes objeptiv@lity and works with it, that
actually wants to maintain it and not to destroyTihat may seem an odd thing to say
given the sense of the Maastricht judgment as mesaovays aggressive, as fairly
offensive towards the European order. But it wakatform of recognition, however
challenging. It was a shot across the bows, a wakeall that we live not just within a
plurality of adjacent orders, but within some softidea of constitutional pluralism.
Now, the point about that is that Maastricht chedlen was a catalyst, but | think we
still have to ask what lay behind it? | recall readJulio’s article and thinking that
while it beautifully describes the catalytic effe¢tthe decision, it does not quite so well
capture what lay beneath it, because at the ettteaday the Maastricht judgment itself
was only a symptom of something deeper.

What were the major concerns in the Maastricht jueigt? One was, the increasing
competence of the EC and the EU, developing a néar gtructure, the monetary
union etc., the growing notion of a generally opealed process of increasing
competences. The second was how there was a disjurfzetween this increasing
competence and the lack of what | described ease thick constitutionalism. So you
got increasing competence but without the ideaowsfstituent power and without the
idea of societal embeddness at the European lével. thirdly was the idea of the
ensuing danger to some necessary core of the ahtioter. There had to be something

5 N. MACCORMICK, "Beyond the Sovereign State", 198&ydern Law Review, 56, 1-23.

' N. MACCORMICK, "The Maastricht-Urteil: Sovereigntyow", 1995 European Law Journal, 1, 259-
266.
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which made the national order a national order etbing that gave it its identity, its
epistemic unity, and that somehow may be underntHrg the first two developments.
So basically these were perceptions which sprung obuthe evolving social and
political reality of European integration. Now, yhaid not have to be articulated as they
were in the German constitutional court, but thetcalation did not come from
nowhere. It was based upon an observation and stadeling that we have to recognize
the new plural reality, and that we have to give tlew pluralism that flows from this a
voice, otherwise we might drift into a some kind adnstitutional monism at the
European level.

Miguel Poiares Maduro

Let me first turn very briefly to the question obdernity - postmodernity. | certainly
do not see the project of constitutional pluralisetessarily as a postmodern project.
And this certainly does not coincide with my visiohconstitutionalism. | think that a
real question has been raised by Neil: whether ae still have the values of
constitutionalism as project of modernity? Inclglthe generality, comprehensiveness
and coherence that you [Julio] stress very muclyadar article as the values of
constitutionalism as a project of modernity. In wigw, to have them, in the context of
constitutional pluralism, does not require an arthtive definition of those values.
That is what | think constitutional pluralism tells and certainly that is what I've tried
to argue by developing my meta-principles of cdanstinal pluralism (or the rules of
contrapunctual law). These meta-methodologicalgigles aim to secure those values
in a context where you do not have an ultimate @ittitive source to do that. But
certainly, |1 do not see it necessarily as a posteno project. To the contrary, since my
conception of constitutionalism is deeply embeddeg a concern with the
rationalization of the democratic process.

On the question that you pose now: first, as | &mfbre, at a deep normative level |
conceive of constitutional pluralism as inherentconstitutionalism itself. Second, |
think it was already part of European law, in fmatause already before Maastricht you
had national constitutional courts challenging shwhority of EC law. You had the
Italian constitutional court and the French Conskitat, and you had the So lang
decision of the German Constitutional Court itsd@ut, moreover, in many other
national courts the constitutional narrative expdal the application of Community law
at the domestic level by reference to certain nali@onstitutional provisions. In this
way, the issue of constitutional pluralism was meme even in the national
constitutional orders where a constitutional chgke to EU law was never as fully
articulated as in Maastricht. But that is also fagadox of the Maastricht judgment,
because at the same time that it challenges Eunapesstitutionalism it engages with it
in a way that had never been done before. It eveviges some suggestions for a future
legitimation of European constitutionalism when ésample it discusses the conditions
under which the EU could develop as a polity. Tisathe paradox of the Maastricht
judgment.

Now, the academic discourse is, of course, therdéwvel. | think it is more to this that

Julio was referring: that the Maastricht decisioaswwhat triggered the attention of
academics. This is probably true to a large extdetertheless, it was also, in part,
inherent in the academic literature that alreadysented the development of European
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law as the product a discourse between the Euro@eamt of Justice and national
courts. I'm referring to the work of Joseph Weifer example and of some other
scholars which already contained some elementwstitutional pluralism. But in a

kind of a deeper theoretical manner it was onlicalated for the first time in a piece by
Neil MacCormick and | can accept Julio's view thtaastricht triggered such academic
debate.

4. Constitutional Pluralism in Practice: Are We All Pluralists Now?

Jan Koméarek

Do you think that we are all pluralists now? It sseto me that constitutional pluralism
is used as a label in many discourses without #vieking about its consequences. And
that is also why we were so much interested ino&ulpaper: he was the one who
guestioned these perhaps implicit assumptionsurapém.

The question would then be the one which is baseMattias’ argument in his article.

Pluralism can also be misused in other processestidd provided an example of the
German government claiming in the Council negairaithat a particular solution can
not be adopted because it would be invalidatedneyGerman Constitutional Court.
That makes or adds the political argument to hestitotional dimension. And my

question is, the importance of constitutional pisra can be different in different

contexts. Constitutional pluralism can mean différings in these different contexts.
When lawyers or judges are talking about constin#l pluralism it can mean

something else and can also have different conseggethen if politicians are using
this concept in their negotiations. What do younk#i

Miguel Poiares Maduro

Well, judges never talk about constitutional pligral and in part that is inherent in the
theories of constitutional pluralism itself. Thet@s that operate in the system are
expected to adopt the internal perspective of $hatem. They have to remain faithful
to the narrative that results from that internailspective even if the narrative can be
shaped and adapted to fit an external context wfapgm. Constitutional pluralism is
necessarily a kind of external theory. So, what gan expect, and what the courts
ought to do, is to shape a internal perspectivehefsystem which is informed by
constitutional pluralism. They have to be knowlemlgle of its consequences, be aware
that they live in the world of constitutional pllisan. Therefore | do not want the courts
to be institutionally blind. They should rather sea their decisions institutionally
aware of the relationships with other actors arfteojurisdictions in the context of
constitutional pluralism. But | do not expect a ida come and say, well we know that
our authority will be challenged by this other dodihat | think you can not expect.

Neil Walker

Are we all constitutional pluralists now? | thirtketre is a certain structural inevitability
about constitutional pluralism as | define it. Buthink, it is important again to
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distinguish between levels, and that there is aedsion of constitutional pluralism to
fit each of the aspects that | talked about earliethink there is a legal system
dimension, there is an institutional dimensionséhis a constituent power dimension,
and there is a societal or political community disien. One of the reasons why in
some respects constitutional pluralism has gotdanaane is that people concentrate too
much on the legal order dimension. It then becoredsiced to a question of the big
constitutional court clash which never happenss gartially or narrowly avoided. And
so all the efforts and all the intellectual enegyes into looking at that particular
dimension of it, but partly that is just a kindmbfessional deformation. You know that
lawyers are going to look at these sorts of thifigt, then of course you may end up
with a debate which seems ‘academic’ in the pejmasense. Or you end up - and |
know that this is something that Julio objects titeystrongly - somehow legitimating
what you see as a kind of ersatz legal order. Oae Ime led to say that the law has no
option but to recognize a non-legal answer wherediches beyond and across the
authority of particular legal orders, but is it rotontradiction in terms to suggest that
the law recognizes non-law in certain situation? iSacstrictly ‘legal order’ terms
constitutional pluralism may be seen as a fairlyrowa thing and also a negative and
destructive thing. If however you see a whole adtutgbnal debate and practice across
all these dimensions as an attempt to grapple wigbluralist reality then I think it
becomes a far more constructive inquiry. For myt,plasee the whole constitutional
debate and the whole post-constitutional debattherReform Treaty as about dealing
with that pluralist constitutional reality — as angetimes treacherous and paradoxical
attempt to ‘find’ the authority necessary to addréee clash of authorities. This goes to
a much deeper and more expansive level than tltgevisart of the iceberg above the
sea - where you actually see the big constitutiolzah in the courtroom. So | think that
constitutional pluralism is important, but we hate understand that it exists
simultaneously in all these different dimensions.

Julio Bageuro

There is an aspect of pluralism which is fashioeaBlut why? Because it is very well
adapted to the present political circumstancesta®m is very diplomatic. It is not
confrontational. It says: “we will sort it out infmally, we do not need clashes, we do
not need an ultimate authority”. | think the iddaaa ultimate authority, by the way, is
also an essential part of the constitutionalisrmofiernity. Without it it would be very
difficult to have unity and coherence.

Miguel Poiares Maduro

And that is our key difference. You do not belidhat is possible to have unity and
coherence without an authoritative decision.

Julio Baquero
An ultimate authority, an institution that may hate last word.

Let me say something else. | wonder whether canistital pluralism is really dominant
in the academia. Maybe not. Many Community lawyswsnot even know that these
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issues are being discussed. They do not care. &refsodo not dare to criticize them.
There are two discourses talking past each othefrénch journals, for example, you
never see articles about this. In German jourralspparecht, sometimes, but it is not
mainstream. In the College of Europe in Bruges hdbthink students are taught about
these things. There is a disconnection.

Miguel Poiares Maduro
Can | just interject there?

Julio Baquero
Of course.

Miguel Poiares Maduro

Because | think what Julio was saying is very timeanted to make that point also. It is
not only a point of constitutional pluralism. It imore general. There are entire
communities of discourse in European law that lpt@jnore, not only constitutional
pluralism, but many other EU law discourses that may consider as dominant.
European law is still constructed in very isolatmmmunities of discourse on law.
Perhaps, in part, because of the language faa@bh#ips insulating those discourses.

But what | think is more important is the spillovef academic discourse, in this
respect, to the practitioners’ discourse, or todseourse of other legal actors in the
system. Our discourse must adapt itself to theeddfit discourses of different legal
communities and their respective legal jargons Asetor of the system | cannot use
the same language that | use as an academic intorde effective. You must adapt to
each community of discourse but, while doing ity y@an also stretch the boundaries of
the language that is normally used by that commu@igain, it is the promotion of an
internal action informed by the external perceptod knowledge of the system.

The challenge is to translate your normative camc@nd your theories into something
that is operational in the language that is usatlahsystem. And that is what | mean by
saying that | want judges to be informed by coastihal pluralism. | do not want them
to adopt the language that we normally use whetaleabout constitutional pluralism
as academics.

Julio Baquero

| wanted to say something else about the Conventidtnich was a pluralist exercise
without its members knowing it. There are manydsiim the Constitutional Treaty and
in the Lisbon Treaty which are pluralist in natufad the pluralist discourse has also
appeared in a number of judicial pronouncement® tsrd there. For example, |
analyzed a judgment of the Conseil d’Etat of 2007vhich | found something very

similar to what Mattias Kumm has proposed: that|BW should generally prevail and

only in cases involving concrete provisions of #rench Constitution which have no
parallel in other constitutions or in EU law shoalahational court consider whether the
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national constitution may prevail. | do not knowatimer they have read Kumm. | doubt
it. | think they arrived at a similar solution inuEndently.

Neil Walker

Miguel made a point earlier 1 want to return to.yAparticular understanding of the
pluralist reality is not going to be as neatly dbed as the external ‘alien’
understanding he discusses in his work. Indeedypahat one is doing by labeling the
new European juridical space as pluralist is sayirad there is an inherestuatedness
about legal authority, and about legal knowledge @erception. And within this overall
European space people are in very different antthdis’e situations. They are nested
either in the national orders or within a suprasradi order. And pluralism, strong
pluralism is precisely premised upon the signiftaaxtent to which they understand the
world from their own perspective. That would not &esurprise. It would not be an
undermining of pluralism, but its vindication. Most the people most of the time
experience the law as being settled, and beindedeih terms of an authoritative
pedigree they recognize. And the complex architecwhich is European law, in the
larger sense of European law and national law takegether, has many so-called
bridging mechanisms for ensuring the settlemeng. ¢he preliminary reference
procedure etc. So one can normally ensure theeswdtit of first order legal questions
without having to put the question of who decidesowdecides - the question of
ultimate authority - at issue. But the fact remahet, reflecting the underlying plurality
of legal orders, there may be an occasional fragjunf authority - a broken window
somewhere. There may be a breeze coming in somewdaio Baquero — a very cold
breeze). Yes, it is a very cold breeze — it is egmirom Scotland - and you know
sometimes that cold breeze may be felt in the djperaf the law. Somehow, it is
affecting, it is structuring it, influencing it.

Miguel Poiares Maduro
Sure, it is a breeze. It is renewing the air.

Neil Walker

It may indeed be a breath of fresh air. So in seamise, part of what we are doing, and
part of the more detailed work of the people arotimsl table has been to ask how you
relate the inside to the ‘alien’ outside. How dayoove from that everyday, taken-for-
granted insider perspective to an awareness oflémms of others? How do you make
that outside part of your inside without deferritog without reinventing some sort of
hierarchy, some authority? So, these are impogasastions, but they are not day-to-
day questions. They are not quotidian questionsyTdre questions of the extreme, or
guestions of the momentous, as in the context afs@uotional Treaty — where the
search for some form afesettlement throws everything is up in the air. To repeat,
generally speaking that is not how people normeXgerience their legal world. But it
is a fault-line beneath the ground on which theymadly stand.
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Miguel Poiares Maduro

Can | just say something in this respect, thairiktlit is important? You are absolutely
right, the fact that the courts and other actorsdd#ewithin the internal logic of their
system is the default mode that they have andghte a certain extent, a vindication of
constitutional pluralism. But it is a vindicatior constitutional pluralism as a kind of
descriptive theory of that reality. And | think thaost of us also defend constitutional
pluralism as a normative theory. And in that respee also claim that those actors
similarly have to start informing their action Hyet notion of constitutional pluralism,
by the fact that there are other constitution@ssithat there are other competing claims.
And | think this is the real challenge of consiiagl pluralism today. In which way
should this normative theory develop in terms dfieory of constitutional adjudication
for example? Or in terms of a theory of separatibpowers? This is the real challenge:
in which way can constitutional pluralism reshapaditional dogmatic theories of
constitutionalism that, for example, courts use?

Jan Komarek

If I may continue on that line, because | thinksthjuite important: different
perspectives of different actors, and you suggestaticonstitutional pluralism is in a
way an external perspective which looks on differantors acting in their own
language...

Miguel Poiares Maduro

From a descriptive perspective yes, but | thirik @lso a normative theory that ought to
be enforced.

Jan Koméarek

Yes, and then the point is to what extent you cawehthis own perspective being
informed by pluralism, whether it would not in fad#ny it. The example would be the
European Arrest Warrant caséd.think that if we apply your view [Maduro’s] theme
would, in a way, deny constitutional courts’ indegent action within their own logic. |
think that you push the way they should be inforrbgdhe principles too far. You in
fact oppose constitutional courts’ internal loghecording to your view, they would be
acting as if they were European courts, not natiooarts. So in a way it seems to me
that it is not pluralism because your principlesidehe very idea of this different
perspectives.

Miguel Poiares Maduro

We have had this discussion several times, Jatolgnize my pluralism is not a radical
pluralism. And that is why | have put forward theseta-principles. My notion of
constitutional pluralism aims to prevent the consewes that Julio claims pluralism

17J. KOMAREK, "European Constitutionalism and ther@pean Arrest Warrant: In Search of the
Contrapunctual Principles’ Limits™, 2007, Commoralet Law Review 44, 9-40.
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can lead to. There must be some kind of meta-methgital agreement between the
actors of the different systems. With some prirespl recognizing pluralism by
recognizing precisely the competing claims of eattter and by signalling that they are
ready to mutually defer but also to establish tbeditions for that mutual deference.
The idea is that there is a commitment of all thasrs to assure coherence while
promoting the values of such pluralism. The ides akquires searching for some kind
of systemic compatibility. These are all principliggt, | know, limit the degree of
pluralism. But | think it is necessary not onlyttave a viable form of pluralism, that, as
I've put it, it's contrapunctual and not a mereophony or dissonance.

Neil Walker

Yes, it seems that we are always simultaneouslceamed about the two opposing
cliffs that pluralism can fall off. It can fall ofthe cliff into a form of monism, right.
And so in a sense at least implicitly, this is whati [Jan Komarek] fear of Miguel’s
position, that in the name of pluralism it becoraesew monism. That these principles
of consistency, coherence etc. are just euphenfiemesew forms of hierarchy. And of
course that is a serious concern if you think badkistorical debates about federalism.
You get precisely that debate within federalistotlye within federalist literature. Does
federalism necessarily display a structural biagatds centralism? By its very nature,
because it is talking about the relationship betweeentre and the regional parts — an
ordered relationship - does that mean that thereealivays holds, as the default
position is in favour of the centre retaining itéeigrity as a centre? And some people
looking at the long history of federalism would ghgt is also actually what happens.
And when the classical notion of divided federalisimof a federalism of separate
spheres, gives way to co-operative federalismén2dl' century, what you are actually
getting is just a modified version of unitarianisNow, it may well be that in the EU
context, even though we talk about a brave newadnoflpluralism, that actually what
we are doing is just inventing a new vocabularyclihin the final analysis will end up
pushing us in that federal-but-centralizing directi That is a very, very difficult
guestion to answer.

But, of course, on the other side there is Julfear that unless you have something
which is a final authority then there is no otheamywto guarantee law as a settled
practice. So these are the twin fears that pregcpapple, and pluralism is trying to say
you do not have to give into either fear — thatéhie something in the middle. There is
a via media between these two possibilities. Yoadneot fall off either cliff. But, one
can hope that is the case. One can argue howirteiéiie might be maintained. But one
can not guarantee it.

5. Constitutional Pluralism as a Descriptive or a Mrmative Theory?

Jan Komarek

Let us move now to the next question: is consttl pluralism something which just
describes what the European Union is or is it anative theory we should believe in,
we should have in the European Union?
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Julio Baquero Cruz

The whole issue is circular. It depends on how gefine pluralism. But | also wanted
to point to a problem that is normally disregardédf European law does not work as it
should anyway. That it is largely a fiction, in serStates a very big fiction, in other
States less of it, depending on how their offigigisiges and courts abide by or ignore
EU law. When | started doing research on this issek | asked colleagues about their
experience, they all gave me many examples of casewhich national courts
disregarded European law out of ignorance, ouebéltion, did not refer, etc. This is a
major problem. | think the theories of constitubmpluralism have to take this into
account, because the judicial system is not rewedisking as it should.

Miguel Poiares Maduro

[To Julio Baquero Cruz]: that is one of the parasoxf what you say, also in the
article. If you say that this is a reality and ttia reality is actually much more dramatic
than what constitutional pluralism actually saysernt my question to you is: what do
you say it should be done? How can we then setwrednditions which you identify
with the rule of law and modern constitutionalismell. the main critique your paper
makes on constitutional pluralism that | thoughtildoanswer such paradox is that by
legitimizing this reality constitutional pluralisenhances the risk that there will be ever
more evasions. But you are telling us that the ele@f evasion is actually much bigger
than what we are actually saying. So, my questmogau is: what would you tell to
national courts? How could you be able to cread¢ kind of coherence and uniformity
that you aspire to so much?

Julio Baquero Cruz

Well, | think both things are theoretically and giteally different. The first issue is that

of effectiveness. Is EU law applied properly as arten it should? And the second,

that of pluralism, is: what happens when there faralamental clash of values? The
first problem should be solved independently of $keond one, because it affects the
rule of law. Judges should act as they should atidmal administration should act as

they should, because the EU decision-making syseronstructed on the assumption
that the law is properly applied. And this is noietall the time, in some Member States
it is not true most of the time.

Thence to pluralism. Do we have a pluralistic tgaliit depends on the country and on
the case. Consider the case of the Belgian Cod%&ibitrage on the European arrest
warrant. It was the only national court that reddra question to the European Court of
Justice. The Court gave an answer and the Belgiart ¢ollowed it. We do not have
pluralism there, do we? We have normal Community; kaith supremacy, uniformity,
and certainty. On the other hand, when the Germamst@utional Court, in the same
issue, did not follow the suggestion of the Germgamernment, which strongly pleaded
for it to send a preliminary reference to the Ewap Court, and went on to decide the
case on its own, some people in this room wouldtbay it was acting as a pluralist
court. It rendered its judgment and it did not Iyegay much attention to EU law,
creating a legal mess, because it saw the casetfreraxclusive point of view of the
German Constitution. Is that pluralism at worknot?
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On the normative issue, | would be willing to adgdput only as a second best, a
moderate version of pluralism, as long as natiepaktitutional courts and other courts
of last resort refer when they have to refer, givanchance to the European Court of
Justice to make its voice heard, and respectingdisment unless they have extremely
powerful reasons not to follow the law, with aletbonsequences that may entail. This
would be a sort of political disobedience. | woulot see it as a structural part of the
system, as contrapuntal law, etc., tend to beabwd very exceptional escape from it. |
don’t think any of you makes that point about tHdigatory nature of preliminary
rulings in so many words: you don’t say that thecedure has to be followed. And that
is the main problem: that we have a mandatory brgfighechanism, that we have the
instruments for a well-ordered dialogue, but they ot used. And they are not used, |
believe, not because of fundamental value clagheédyecause of considerations related
to power, to institutional prestige, etc., thatfts,reasons that carry very little weight.

Finally, | am also happy with pluralism within thestitutions of the Union, and I think
there is a great deal of pluralism in them, alsthatCourt. You have a judge from each
Member State. When hard cases have to be decided fmdamental rights or values,
normally the research division of the Court makedetailed study concerning the
situation in the legal orders of the States. Arel@wourt takes into account that situation
to make sure that its intervention will not be dsive for this or that legal order. That
is pluralism within the institution. Do you need @@ Can you have more and still have
a legalorder? | doubt it.

Neil Walker

To come back to your Belgian case, | would sayhalt happened there was that there
was no outbreak of pluralist conflict. The Belgi@wurt accepted the view from Europe,
O.K. But, that does not mean that somehow pluraliamishes as an explanatory and
descriptive template in that particular case. #tjmeans that pluralism is not about
conflict, pluralism is about the ontological reglif there being different legal orders
having to find terms of accommodation between eztbler. And often these terms of
accommodation operate quite smoothly and quitect¥igy. So, you know, the fact
that sparks did not fly, does not mean that plemalibecame inapplicable in that
situation. That was perhaps just a normal runnire @uralist order.

On the normative point, | would say three thingeeGs that it seems to me first of all
that the way you phrase the question is rathereldas it just descriptive?... At the end
of the day | actually think that there is a normativalue in having an accurate
understanding of the world. That is in itself amative value. So, the first normative
premise is to say, yes it is a good thing to haveel- informed understanding of the
world. There is no point of sticking your head lretsand, and just wishing the world
was otherwise, if it has actually developed in dipalar way. And insofar as pluralism
announces a candid recognition of overlapping aityhdhat is a first normative value.
Of course, it could be an over-recognition, it cbbk an essentialization of difference.
Miguel in his article talked about the Martians éoegndown and saying you see people
sitting in the national courts or in European ceubelieving different things. Well, the
Martians have a point. There are actually diffdgeabnstructed realities there, and we
are better able from a modernist perspective trvene in the world and to change the
world if we understand it. So, that is the firstmative value.
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The second normative value, | would say, has twitlo recognition. One of the great
emblems of the 90s is the politics of recognititnsome ways this is an aspect of the
politics of recognition. What pluralism is sayingtlae meta-level - at the highest level —
is that within our continental configuration wevhaio acknowledge a multiplicity of
different sites, with their different claims, wittiheir different agendas, with their
different commitments etc. etc. And that too isamdy It is a good to recognize the
relationship between sites in a way that does emtiire one to defer to another, or one
to be supreme and authoritative over the otheraBse if the occupiers of these sites do
not understand themselves in these terms — if éoplps and people of Europe are not
happy with a idea of hierarchically ordered federatso be it. It is imperative under
the politics of recognition to respect that. Ttgpart of what pluralism is saying.

Now the third normative point is maybe the moseniasting. This asks whether there is
something productive in thinking about legal andital relations on a basis of

heterarchy, rather than hierarchy. Beyond simpé réecognition point and beyond the
empirical reality point, the third point is to erpé whether there are productive
possibilities in thinking of law in terms that canrbe resolved by some sort of final
authority. Can law, considered as a modality ofb@ehtion or public reason which is

not reducible to a final authority in circumstansgisere that deliberation and reason
threatens to exhaust itself, actually function? &furse, there is an increasingly
interesting literature, which is by no means lidite the EU, about dialogue between
constitutional courts - whether national courtsrgernational courts or supranational
courts, or WTO. There is a body of work where thteriesting question is: when we are
talking about high constitutional principles are wbetter resolving these high

constitutional principles in a context of dialogabere no court and no political body
can finally just stop listening because they get tinal word. If you take away the

authority of the final word does it make for a bettonstitutional law? | know, | am

posing it as a question not as an answer, butwbatd be the third normative opening
of constitutional pluralism.

Miguel Poiares Maduro

| think | would have two points on what you [Neildl¥er] were saying and what Julio
was saying. It seems that when there are no ctsftiee tendency is to say that
constitutional pluralism is not relevant and wheaeré are conflicts the consequence
may be that they are not respecting European ladvsanwhat is then the value of
constitutional pluralism? But that is why | thirtkat constitutional pluralism has to have
some kind of thicker normative content to determimea certain extent, the “rules of
engagement”. | do not think what the German camstibal court did was necessarily
correct in terms of constitutional pluralism as @mative theory. Because | do not
think they have respected what | conceive as thé+menciples of constitutional

pluralism. But, of course, some others may defingifierent threshold. What is

important to me is that it requires a form of ldyahmong the participants. It is not
simply that you assert your own authority. That,nity view, is not constitutional

pluralism at least not in a normative sense. Forcorestitutional pluralism means, on
the contrary, some form of mutual engagement. Yfeu@ady to engage with the other
jurisdiction and you are also ready to defer. Amat is what we have to provide in my
view when we propose constitutional pluralism: #hasles of engagement. To tell
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constitutional courts under which conditions thépwdd defer to the EU jurisdictions,
and instead when they could feel authorized tadgreate new rules of the game.

And | actually think that this is not irrelevantrfthe other domain mentioned by you:
the day-to-day application of European law and thet potential for conflict at the
systemic level. On the one hand, | think that iffovend the legitimacy of European law
on this pluralist construction, and with the rigiinciples for constructing that, then
you make national courts understand that they e@saof that system and they are not
simply subject to them. And if they assume thenesslas actors of that system, they
will start to internalize the methodology of EU lathe hermeneutics of EU law. If they
understand that they share a common methodologroaind for example. That, in my
view, will lead to a decrease in the instances &fna of soft evasion: when national
courts do not refer when they ought to refer. Thisot necessarily conflict at the higher
level but it's still a form of evasion from EU law.you make national courts part of the
system and if you make them realize that they ateadly constructing that legal order
you make them truly European courts. That is what.@.I.T. is about. A requirement
of universalizability that is a requirement to cgter as European courts. To say to a
national court that it must decide taking into agcwothe possible views of other
national courts and the impact of their decisiorttm broader EU legal order. You are
an actor in a system that includes many other si@od you owe loyalty to that system.
But, you are much more effective in doing that icamtext where you recognize the
pluralist construction of the Community legal order

Julio Baquero Cruz

Yes, but in what way does that kind of moderateagiism differ from the classical
Community account you find in Pierre Pescatore, dgample? Because you have
loyalty, you have dialogue, you have engagement, have bridging mechanisms, you
have the whole thing plus order, the possibilitpafer and the final word.

Miguel Poiares Maduro

This is why 1 insist for example on the issue ddtitutional choice. Because this is
applicable to the European Court of Justice toce Tourt of Justice should not be
institutionally blind either. It is a discursive gtenism. And the element that
guarantees the discursive mechanism is the passitiilconstitutional conflicts and its

prevention at the systemic level. That is what nrsaltee European Court of Justice
internalize in its own conception of the systent tihés is a two way relationship. But
this is not to say that for the system to operath wational courts the latter can at all
times legitimately decide whatever they want. Tikatot the point.

6. Questions for Mattias Kumm

Matej Avbelj

OK, welcome back everyone. It is now my pleasurgriget also Mattias Kumm with
us. We will have a chance to listen to the fourgion of constitutional pluralism in
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European integration as well. The way we decideprtzeed is that the speakers, who
have spoken before, will each ask a question totidsaso that he will be able to,

basically, jump into the debate that he missed.r8fhee, let us just get started. The
sooner the speakers are finished with their questithe more time there will be for a
general discussion.

Miguel Poiares Maduro

My question to Mattias is the following. | have beellowing your work for a while in
many domains, for reasons that you know. And, oa t¢ime hand, in terms of
constitutional pluralism, and | think even in terofswhat has raised most interest for
Matej and Jan and also other people, your focudbas on the Kompetenz-Kompetenz
guestion and on potential conflicts of ultimatehauwity. But on the other hand | have
always seen your work in that respect linked to mader conception of
constitutionalism. But you have never articulatiedtt | once classified your work as a
kind of project in constructing a philosophy foetbonstitutionalisation of political life.
Many of the concepts that you use, e.g. “practa@estation” would in my view gain a
new dimension and interest if you would be ablerétate them better with an
underlying conception of constitutionalism thatifked to your specific work in terms
of constitutional pluralism.

So, my question to you is the following: is yourtinao of constitutional pluralism
motivated by a kind of pragmatic concern with ansmege the question of ultimate
authority in potential constitutional conflicts, @ deeply linked to your underlying
notions of constitutionalism?

Mattias Kumm

Thanks for this question, Miguel. It provides methwihe challenge to explain a
significant part of my life’s work in five minutes.The pragmatic and the theoretically
ambitious complement one another, of course. On dhe hand the account of
constitutional pluralism | provide establishes anfework of principles that are then
applied to specific contexts to provide pragmatirk&ble responses to a set of pressing
practical questions: How courts should address titatisnal conflicts between the
European Union and Member States in the EuropeaonU@n the surface this seems
to be an exercise of what Kuhn would have calledlifary science’: the academic
lawyer tries to come up with a solution to a probléhat arises in legal practice. On the
other hand what fascinated me abdhis practical issue is that the conceptual
frameworks used by courts to justify solutions,itoéhe insistence on the effective and
uniform application of EC Law by the ECJ, or thesadof ultimate constitutional
authority being constituted by “We the People” withthe framework of the state,
seemed to be inadequate to the task of designinflictorules that reflect a careful
assessment of the obviously relevant concernsa. flurthermore these frameworks
could not explain the practice that courts wereuabt engaging in. There was an
interesting disconnect here, something that seemedint to something deeply wrong
in the competing ways either proponents of Europkavis primacy or classical
constitutional jurists thought about the foundasiosf constitutional authority. With
other words this seemed to be the kind of probleat tequired rethinking the basic
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conceptual framework that we use for discussingtitutional authority. It is an issue
that seemed to require paradigm shift for thinking about constitutionalism, a truly
revolutionary reconceptualization of constitutiopahctice, both within and beyond the
state. This is the project | see at least threasofiere contributing to. Julio is here to
keep us on our toes and remind us that grand asemants of paradigm shifts more
often than not turn out to be little more than stioed fashions.

But make no mistake: This is not a fashion. Thisams enterprise that is likely to
dominate the intellectual agenda for ambitious tiai®nal lawyers for years to come,
simply because the problems it addresses won'twgy aRun of the mill practitioners
either on the European or national level mightpey much attention to it. There is no
reason why they should. Car mechanics or builditagissicians continue working
competently within the framework of Newtonian plogsieven after that paradigm had
been shattered by the work of Einstein, Heisenlaad) others. Similarly, most cases
can be resolved by lawyers without reference taraterstanding of the issues that are
at the heart of this project of reconceiving cdasitbnalism within a new paradigm of
constitutional authority. But just as the practiapplications of quantum mechanics are
rich and varied, so the implications of the new stilationalism go way beyond
constitutional conflicts and have only begun teekplored.

So let's go back and situate the emergence of itetighal pluralism in the context in
which it arose.

In the late 1990’s there were those who just asdutinat the ECJ had gotten it right,
that ultimately there was a new legal order whass tightly claimed unqualified
primacy over national law. If national courts didfilly agree, the belief went, it was
only because they were not yet sufficiently edutaded familiar with EU Law.
Progress, in the sense of gradual acceptance dE@¥s primacy claims, seemed to
have already occurred and further progress wag\egli to be inevitable. Yet on the
other hand there were those judges and scholatingvifior national constitutional
courts and national constitutional lawyers, whottured to insist as a mater of course
that the domestic constitution was the supremedéathe land and the only question
was how to of interpret the conflict rules of thetional constitution with regard to EU
Law in order to find out how EU law fits into dontiespractice. The Maastricht
decision helped to make it clear to a Europeanesuedi that this practice was not based
on intellectual laziness and ignorance, but wasiggied in a reasonably sophisticated,
classical account of constitutional authority, thiitectly conflicted with the ECJ’s
account. All of a sudden European lawyers paichéta: “Hey, wait a minute! What'’s
happening on the domestic level is not just expldiby recalcitrant ignorance. They are
actually thinking about it. They are coming up watmeasoned argument about whether
or not they should adopt the position of the Euamp€ourt of Justice. And they end up
unconvinced and reject it”.

So, to simplify things somewhat, there seemed t@ lség conflict between the ECJ
supported by European lawyers embracing the ruleEofopean Constitutional

Supremacy on the one hand, and most national tatimtial courts supporting a rule of
National Constitutional Supremacy on the other hahbw, what struck me

immediately, is that framing the issue as a chdiegween two fundamentally
competing claims of ultimate authority seemed tcsancentral features of actual
practice, that | had spent considerable time shgigiosely. The more | studied actual
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decisions by national courts, the more implaudibie way of framing the issue seemed
to me.

Just to illustrate the kind of complexity that ydiscover once you start looking little
more closely, I'll give a somewhat stylised andglewaccount of British practice and
debate, that reflects an evolution that, in sormenfor another, tends to have a similar
structure in other constitutional systems. In thgibning (position 1) there is a claim to
National Constitutional Supremacy, which, in Britatook the form of a claim to
Parliamentary supremacy. In case of a conflict betwa British statute enacted later in
time and a piece of EC legislation, the Britishgta prevails. But soon came the first
qualification (position 2). Soon the House of Los#sd “yes, well, of course there is
parliamentary sovereignty, but when we interpretaéional statute that might be in
conflict with the piece of EC regulation, we wals an interpretative matter, give weight
to EC law and make that a factor in our interpretabf our national law”. A factor.
That's weak. But it's not the same thing as a ghthorward rule, which just says “we
just interpret our national law the way we intetpa@y other law and we don't care
about what else might be going out there”. And tbame the next step (position 3): At
a later point EC law was not just a factor to bkemminto a consideration when
interpreting national statute, it was THE deterrireafactor. So if in doubt, if there is
space to interpret national law to be compatiblén \&C law, that space would be used
to ensure compliance. And then we have a furtlegr giosition 4) and this many would
describe as the current law in Britain: It does nwdtter whether the parliamentary
statute is open to interpretation or directly imftict with EC law. We will always
assume the legislator just did not want to violptescriptions of EC law unless it
explicitly and directly writes that into legislation. We can imagine ameotstep (position
5), that has been proposed by some but arguably dokat this point reflect current
British law: Even if Parliament explicitly and datty writes into a law that it wants to
overrule EC law, it may not do so. All Parliamegtasovereignty means is that
Parliament may revoke the Act that is the basisBigtish membership in the EU. A
final step (position 6) might be to recognize themacy of EC law without
gualification: Parliamentary supremacy would be ditonal on compliance with EC
Law.

Now the point here is not to suggest that thesmigevitable progress trajectory here. |
take no position on whether position 4 is betteworse than, say, positions 3 or 5. The
point here is to focus attentions on positions tae¢ possible candidates for the
resolution of constitutional conflicts, but thaeampossible to describe in terms of a
binary choice between national or European contital supremacy (here: positions 2-
5). There is a puzzle here. Might this be an indicathat something quite different is
going on, something that we ought to be able tocrifes using a quite different
conceptual framework for constructing constituticeathority?

In the end, my answer was ‘yes’. But before we jutapparadigm shifting new
conceptual frameworks as a solution to the puzme ¢onstitutional practice has placed
before us, let’s take seriously Ockhams razor astédxplore other, simpler attempts to
make sense of it. Of course there might be a sirapletion: The decision about the
right constitutional conflict rules is a questiohr@mtional constitutional interpretation.
Determining the right conflict rule is just a questof looking at national constitutional
provisions and their proper interpretation. The ptaxity of constitutional conflict
rules might derive from the fact that the interptiein of the national constitution is
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often a difficult thing and might lead to complemsavers of the kind we see national
courts embracing. But that answer is unpersuasiveoes not fit the facts. First, the

conflict rules developed by national courts havanded, even when the underlying
constitutional text has not. Indeed, in Britainrthés no underlying constitutional text,

but just an interpretation of a practice, in whigkat rhetorical significance is placed on
the highly contested idea of parliamentary sovetgigMore generally, a closer

analysis of national constitutional practice inastfurisdictions confirms the hypothesis
that the conflict rules developed by national cioatibnal courts are not developed by
anything that is plausibly described as ordinang af constitutional interpretation, but
more often than not reflects a straightforward fiomal, purposive type of reasoning
(think of the German FCC’s Solange formulas). Sdvinet else is going on. So if it is

not ordinary constitutional interpretation, andsinot recognition of European primacy,
what is a plausible account of what is going on?

Well, here is another simple answer. Let's cakl itrealist” or “cynic” answer: “You
know, let's not fool ourselves. Constitutional jedgare savvy political actors. They
understand that their task is to manage a compjstem of political and legal
interdependencies. So using whatever methodologyaaguments resonate with their
own legal tradition they find a way to craft rulggt minimize conflict and make the
whole thing work, while insisting to keep open aves for resistance, just in case.
Rules relating to constitutional conflict presentkiad of constitutional emergency
regime for which the ordinary rules of interpretatidon’t apply. Courts do what works
best. So when we talk about constitutional plunalias a way of understanding
constitutional conflicts we are analysing an exogatly limited domain where
ordinary rules of constitutional interpretation a@spended. In this domain we move
beyond law. We move from legal interpretation tgalediplomacy and comity. We are
talking about the savvy management by judicial sctd the interface between EC and
domestic law. Beyond this narrow domain constindiolaw and our ideas of
constitutional authority are left standing as they. That's all there is to it.”

But if we don’t want to be dogmatic cynics and vefuse to be fooled into naively
believing that courts are merely interpreting ttagional constitutions they accept as
ultimate authority, what alternatives are therenwdking sense of practice? This is
where the radical claim relating to a paradigmtshifconstitutionalism comes in. The
whole conventional story, the classical way we usidad the legitimacy of domestic
constitutions, needs to be revised. Not only dbesctassical story not fit with the way
courts address the issue of constitutional conflict closer inspection, it also fails to be
convincing on its own terms.

Why is it the case that we should regard domedgiitstitutions as the ultimate legal
rules governing the national political community?

Positivists would simply say: “Well, we recognizeas a matter of fact”. But here we've
already seen, the facts are far more complicated.atctual conflict rules recognized do
not simply reflect a rule of NCS or ECS. The idgntf the Grundnorm or rule of

recognition or in European constitutional practiee complicated affair. Furthermore
these rules are in flux and contested. So refearalonventions don’t help much to
understand or guide legal practice in Europe. S&imd of a normative conceptual

framework is needed to makes sense of and guidérexpractice.
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So here is the classical conceptual framework deedustifying the ultimate legal
authority of national constitutions. “The constitut is the supreme law of the land
because ‘We the People’ have enacted it to establiegal framework through which
they govern themselves”. There are different vexsiof theories with this structure, but
most focus on the moment of bringing into existeotthe constitution, the creation of
an ultimate authority out of a legal void - the Bigng or thecreatio ex nihilo of the
constitution. First there was nothing and thendheas the highest law. And what we
want to ideally see is “We the people” in some kiofdhigh profile participatory
deliberative way, bringing into being such an attiioThat's the conventional way of
looking at it. So if you want to find out whetheELaw or national constitutional law
is the supreme law of the land you ask: “Well, asething like that is going on the
European level”, and you conclude “you know, theright be some faint analogies of
such a process in the various moments of Treatficedion, but it really does not
amount to anything we can plausibly interpret aastituent act of a European “We
the People”. So European Union law can't be theesup law of the land and Europe
can’'t have a constitution properly so called, butest a functional equivalent (after all,
golf clubs have constitutions too, as Jack Straseoquipped), that ultimately derives
its authority from the Member States. So that's ¢leessical framework. Unfortunately
the idea that ultimate legal authority is basedWie the people”, that through an act of
volition establishes an ultimate authority is dgeffdwed. Miguel is among those who
have written about what is paradoxical and unpeaisaabout the conventional ways of
thinking about domestic constitutional authoritydadeil has as well. Even though this
is not the place to actually make that case, whasdthe alternative look like?
According to the ECJ it's the principle of legality the effective and uniform
application of EC law, that grounds the ultimatéhauty of the EC. Contrary to Julio, |
find that also unconvincing, for reasons | cantelep here. Neither emphatic “We the
People”ism nor the monist legalism that the ECXadtes either reflects actual practice
by national highest courts or is otherwise conwigci

So what is the something else that is to take lasg? The foundation of law and of
constitutional authority in Europe, | have arguac the basic constitutional principles
of political liberalism: the rule of law, democracljjuman rights, complemented by
subsidiarity to address questions concerning thecation of legislative decision-
making authority. But these principles are heldetbgr neither by the idea of a
sovereign democratic state that is the sourcel gfoslitive law, nor the idea of a legal
system as a formal hierarchical order guaranteeshhyitimate authority recognized by
everyone. Instead these constitutional principlesteeld togethenormatively by the
idea of human dignity as the foundation of law amtitutionally by the commitment of
all constitutional actors to play their part in seng the overall coherence and
effectiveness of legal practice.

Of course these constitutional principles, likeledjal principles, ultimately require the
support of officials and citizens to be effecti®ut they do not require enactment by
“We the People”. Their authority derives from tleasons that support them, connected
ultimately to the idea of human dignity as the natire foundation of law.
Constitutional texts reaffirm these principles, boostly to make them more visible
(think of the Preamble to the Charter of FundameRights) or to provide a more
concrete interpretation of them. These principkesrat just principles that the people
as the true sovereign have happened to chooseverrgthemselves. The meaning of

26 EUI WP LAW 2008/21 © Matej Avbelj and Jan Koméarek



Four Visions of Congtitutional Pluralism

collective self-government and the limits to thdea are determined by these principles
and their interpretation. They are the foundatioh&w in Europe. They constrain and
guide constitutional practice. They provide thegiaage we use to settle debates and to
contest old settlements. And they should be thectlifocus of those trying to
reconceive and guide constitutional practice onditv@estic or European level.

| think | have shown in my work that these prinegplbetter than any other conceptual
framework serve to explain and guide the practiceational courts fashioning rules of
engagement to address constitutional conflicts @etwEU and national law. But as the
heartpiece of a theory of constitutional authorttye new post-statist, post-nationalist
and post-positivist constitutionalism that manyusf here embrace has the purpose to
more generally reconceive the foundations of lawt'aspracticed in transnationally
integrated liberal democracies. So that's how thegmatic and the theoretical come
together.

Neil Walker

A follow up question, if | may? It seems to me,dieg your work and listening to you
here, that there is a strong claim that provided mweve away from certain
understandings of what is the glue behind natideal certain understandings based
upon either authority or even local culture, theme of the problems - some of the
difficulties associated with making legal sensecohstitutional pluralism , begin to
disappear. Because, instead we understand lavp@stce based upon reason. Reason
knows no boundaries of community, reason does mateter to authority. Therefore
once we go beyond the boundaries of national contgnwe still have reason. The
difficulty with that is that most of us actually derstand law as a compound of different
things. There is an authority or command dimensiolaw - one does not need to be an
ethical positivist to understand the sociologicadlity of this authority dimension
within law, and there is also a cultural dimensioithin law. Take Dworkin for
example, Dworkin’s theory of best fit, is precisslymething which tries to put reason
and culture together. He asks “what is the beserstdnding of law, conceived of as the
best fit for this community”? So, there is a cudlwlimension to law. But there is also a
universal reason dimension to law. Because Dwari&s to put these two together, he
has to find an accommodation between the two, hepaside binding authority almost
entirely from his theoretical framework, or treatiit sSimply as a product of the other
two. But the problem is: if we try to move beyorahstitutional pluralism, one does not
have to deny the importance of reason (and | edytalo not), some dimension of
universal reason within law, to wonder whether ¢hene enough ingredients in place for
law always to hold in a transnational context.hatt part of law associated with the
linkage between legal orders is devoid of auton@nauthoritative foundations and
compound cultural foundations, and if moreoversitontending with and confronting
the insistent presence of these authoritative anidiral aspects in the different legal
orders themselves, it seems to put a big strath@neason component.

Mattias Kumm

First, the idea to sharply contrast authority aedson might not be very helpful for
thinking about the complex kind of law, becauseyas rightly say, referring to my
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colleague Ronald Dworkin, it is a central featuréawv that it somehow integrates both.
The question is how the two are integrated. Hera \&ry short version, ridiculously
oversimplified, of how | see the two connected.

When a particular legal actor, be it the EuropeasurC of Justice, a national
constitutional court, a legislator, an adminisratagency, thinks about what its role is
and what it should be doing, in a particular coptéxunderstands its own actions as
part of a wider practice. In that practice othestilmtions are charged with doing other
things. Modern law institutionalizes a division labour between different actors for a
variety of reasons. These include establishing/isidn of powers to avoid abuse, allow
for effective participation and control (voice)|aav for decisions to be influenced by
the relevant expertise etc. It is also part of iiedern understanding of law, that with
regard to many issues there is likely to be disamgent about what the law should be or
how it should be interpreted, even if all relevaators are well informed and acting in
good faith.

What constitutionalism does suggest - and | thivdt is something that Miguel would
agree with this - is that the exact nature of ematbr’s role and the exact limits of what
a particular actor ought to be doing in a particéuation given decisions by other
legal actors is very rarely determined exclusiviely an authoritatively enacted rule
regarding competencies. In most situations thezdikely to be settled understandings
of the law, but in principle these understandingsaways susceptible to be challenged
in the name of constitutional principles. The ekteinthe authority of any actor is thus
always, in principle, susceptible to justificatgmessures. Such justification of authority
in turn relies on jurisdictional, procedural andstantive principles. When a court has
to decide a human rights case, it does not simgly ‘s have been given jurisdiction to
review human rights cases and therefore | will decihe issue on my best
understanding of how these rights should be unoledstno matter what anyone else
thinks.” Courts tend to be sensitive to procedpraiciples. In the context of applying
the proportionality principle, for example, they ghi give special deference to
decisions reached by long and arduous public antlapeentary deliberations or
questions that require particular expertise that éxecutive branch has effectively
brought to bear on the issue. In many instancesiaf might plausibly say: “this is
authoritatively decided”. But courts will often sdyook here we have a decision by
some other actor that has some weight and let'segaetly what weight it has and
whether, all things considered we should overrubniyway”. The degree to which the
decision of another is accorded weight depend$enurisdictional reasons supporting
the authority of the other institution, the procexlused to make it, and the plausibility
of the reasons that support it. Of course the humdpractice of law generally deals
with situations where most of these difficult issware settled. But if they are settled
that's a sociological fact only. We can imaginedditital context where many of these
settlements become disputed again. So constitlisomaprovides you with the
vocabulary to articulate and frame debates, abaestipns of authority. So it's not
about authority versus reason. It is not aboutucalversus reason either. Obviously the
culture of reasoning and the understanding of wbants as reasonable within a legal
framework is likely to be influenced by certainfsahderstandings and practices as they
happen to be in a particular place, in a particsil@ation and in a particular time.
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Julio Baquero Cruz

My question is about your argument that in prineidU law should prevail unless
countervailing principles have greater weight. Yoantion three exceptions, and their
ground seems to be the greater democratic pedijneational law. Assuming that this
is the case, | wonder whether you can balance tpeseiples as you do. On the one
hand you have the rule of law, with predictabilitye ability to know in advance who is
going to decide and according to which rules. Aod ynsettle that on the grounds that
national law is more democratic. This is problematbecause you cannot have
democracy without the rule of law. If you acceps tkind of balancing, you may end up
damaging the rule of law in the European Union, ais® in national systems because
the European dimension of the rule of law is p&athe national rule of law. And you do
not improve democracy on the European level or lua national level. You just
preserve what you take to be superior nationalt@atisnal law. So how do you deal
with the heterogeneity of these two values? Can wenlly balance them in any
meaningful way?

Mattias Kumm

| guess there are two ways of interpreting yourstjoa. One would be to say: “look,
you have different sets of principles and you clgmu can balance them against one
another and how are you gonna do that?” So thagereeral problem of balancing
competing principles against one another and tresipiity of rationally doing so,
given that they might be incommensurable. | dothotk that this goes to the heart of
your question, so | will leave that aside.

The other way of understanding your question i$ floa are suggesting that there is
something basic about the Rule of Law, that juesifgiving it absolute priority over
other principles, perhaps because without it, opiniciples become unintelligible. That
position, has a long pedigree in the Western ldgaight. The idea has been central to
the discussion of civil disobedience. So there lisgal decision and a citizen disobeys.
And he disobeys because he thinks the governmenddsiit be doing what it's doing.
He thinks, or she thinks, that by disobeying iregain way things might be improved.
That'’s a political act the purpose of which migbkttb change the practice. The question
is under which circumstances might you legitimatetyengaged in such a practice. And
one answer is: “NEVER, because the Rule of Lawndeumined! The Rule of Law is
the very precondition for any meaningful understagdof justice, democracy etc.!”
And I've always found that wholly unconvincing.

First of all, the law is being disobeyed a lot bé ttime, in lots of systems, in lots of
situations, by a lot of people. And it tends notirtonediately lead into a civil war or
anarchy. So, just as a sociological point, thetiraof law tends to be pretty robust. Of
course there are also situations where it breakdmmpletely. But it is difficult not
to be amused by the rhetoric of disaster, mutuallgured destruction, complete
disintegration etc., for example because the Ger@mmstitutional Court might issue a
ruling that is incompatible with the ECJ's holdirggpncerning the availability of
preliminary remedies in the context of challengifegisions under a regulation dealing
with the import of bananas. | never understood whly a monist construction of the
legal world and an unqualified submission to théharty of law could conceivably
save humanity from disaster.
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Miguel Poiares Maduro

But if | may, just in an attempt not to isolateidubo much, | do recognize that there is
an argument that he's putting forward which is eatpowerful. That is the argument
that if you collapse the description of that woirtb a normative statement, then you
are actually legitimising derogations from the rafdaw to the point that they may no
longer be the exception. Then, this can threatenctncept itself. | think that's the
danger which Julio is mentioning...

Mattias Kumm

That's a standard slippery slope argument. Thexerary few circumstances, where it is
convincing. And | have yet to see any empiricadsta that would support it in this
context, certainly not by those who routinely ineakisaster scenarios.

Julio Baquero Cruz

Only two doubts: that your argument, at least 2005 article, is not really conceived
in terms of disobedience. Like contrapuntal lawisita structural argument about the
very essence and the normal state of the relatipistween EU law and national law.
Second: the argument from civil disobedience maykwuith individuals, but | don’t
know whether it can be extrapolated to institutide need to think more about that.

Matej Avbelj

OK, I think despite the fact that you [Mattias Kuhoame late you had an opportunity
to present your view equally comprehensively aghal others. Thank you very much
for that. And now, there is time for you to take tifoor. Yes, the next minutes belong
to you: you the people. We have more than 30 minfde questions and answers, so |
would just like to start collecting your questicas well as comments, whichever might
be.

7. The Questions and Comments from the Audience

The first comment from the audience stressed tkd f@r a wider debate, not limited to
“legal” questions concerning e.g. the precise i@tship between the Court of Justice
and national courts, if constitutional pluralisnteinds to be a theory that captures the
whole of the European integration. It noted thek lat the real political debate in the
European Union and its states.

The following question wondered about a wider rafee of the pluralist theory beyond
the confines of the European Union. It compareddineent debates in the European
Union to “the age-old question of the relation betw international law and national
law.” Is the theory applicable there as well?

Another question raised the issue of relevanceoaftitutional pluralism beyond the
context of the European Union. It had firstly mentd that some forms of pluralism
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existed in other constitutional systems, e.g. thédd States. However, it continued, the
competition between different authorities reflect®t only various political
communities, but also institutions. Should it bersach court-centred, as it seems to be
in the EU? In a way, the following question onlyleeted on this, asking what the
precise problem between the various courts was:petition of jurisdictions, while
each actor recognizes the others and the disagntexists only as regards who should
decide what?

The last question concerned the normative conteabwstitutional pluralism and went

back to one of the “fundamental questions” discdsse¢ the beginning of the

symposium. If pluralism is a theory about disagrertnwhat is the precise content of
such disagreement?

Miguel Poiares Maduro

| do not want to answer all questions; may be twt three of them. They have a
common point: It is whether constitutional pluraliss something specific of European
Union law and its relation with national law, padiarly national constitutional law, or

if it is something that is applicable beyond thHahink all answers from the three of us
go in the direction that it is something applicabkyond that too. At the beginning |

even stated that | think that it is actually inher@ constitutionalism itself.

What you have are different levels and expressainsonstitutional pluralism. In the
European Union this constitutional pluralism masiife itself even at the level of
competing jurisdictions for ultimate authority. Bthat is just one more level of
expression of this constitutional pluralism. What the importance of this? The
importance is not only that it tells us somethibgat what constitutionalism is but also
that once you develop a normative programme fostitorional pluralism, some of the
elements of it are applicable at different levelige at the international level,
particularly the element of the institutional awass required from courts. But not only
courts, all institutions ought to define when tlstypuld defer to other institutions which
may be in a better position to pursue the fundaatesatiues of their legal system. What
are the criteria for that? [Question from the andeby Bruno De Witte: [Can | ask you
something? Why do you include international lawaur concept of constitutionalism?
Why do you call all that “constitutionalism”? Isriltat stretching?]

To the extent that the international level assurmetependent forms of power,

constitutionalism enters into play since | defimastitutionalism as a normative theory
of power. In certain domains of international lawsiexactly that which is required. We
can make this statement in empirical terms becausertain areas international law
derogates from national constitutional law. To éxéent, for example, that it affects the
ideas of autonomy and self-government inherentational constitutional law, then

there is an argument that the legitimacy of thabgdation has to be supported, in my
view, on the basis of a constitutional argumenfavour of international law that may

require, at least, a partial constitutionalisatidinternational law itself.

But this is not only at the level of internatiotav. And | think that is partly what you
were saying: that constitutional pluralism exist@deady at the level of the state,
including regarding the issue of ultimate interptee authority. Simply, it was
historically resolved - you used the expressioriaddogically resolved - by attributing
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that authority to courts. But even that exampl@udfcial supremacy is, in part, illusory.
It is not totally correct because in reality, etlge doctrine that shaped what courts
should do, the truisms of constitutional adjudicatiare, to large extent, embedded by
the logic of constitutional pluralism by the ideaat the political process in many
instances should trump the judicial process.

This makes the point that, in reality, constituéibpluralism exists and is applicable at
different levels. Within the state you also havestidutional pluralism, but it manifests
itself in a different manner.

Neil Walker

A couple of points. | think we have to be carefllloat the extent in which we
assimilate the debate within the national levelthat between the national and the
supranational level. If it is key to constitution@uralism that there is a disputed final
authority, then that is different than there simpging no indisputable final authority.
At any time, any system of authority is contingesitn theory disputable. The status of
a Supreme Court always rest upon the contingeratyp#ople continue to agree on its
grounding in an authoritative Constitution. Buttla¢ state level, this is normally not
ultimately a matter of dispute, even where thermigh surface disagreement. So, for
example, even when Bush comes up with his challdogthe status of the Court
through his strong departmentalism and his ideaeinitary executive he continues to
say “it is within the Constitution that we have theal word”. There is no ultimate
dispute over the authority of the Constitution.

Miguel Poiares Maduro

But | think that the key element is the extent thich this is internalised on the
operation of the actors of the system even if teg't formally contest the ultimate
authority of the Court.

Neil Walker

Sure, sure, | agree with you. But as | was goingmsay, | think that may the point
about the European level is different. It's pretthear that not only is there no
indisputable final authority in principle, but th#tere is actually an endemically
disputed final authority. It's there as an empiritact, it is there in a way that is
embedded in practice.

A couple of other points. And | think that interiogial questions are interesting ones. It
is noteworthy that there is so much new interesiohtalled international constitutional
law. And much of that starts from the premise gwahe of the materials of international
law, whether general principles, or customary magional law, subsist regardless of the
views of national constitutional orders. So the reatmyou move away from a purely
state-contractualist notion of international lavinternational law as a vehicle of the
state - then you are almost necessarily pushedrdswhe constitutionalisation of the
very idea of international law, with constitutioizaltion pointing to the idea of a self-
standing legal order. But when it comes to thei@algr creature of international law
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called European law we are dealing with the potémbir a thicker constitutional frame
of the type | discussed earlier , not just as th&m to the autonomy of a legal order.
So, | think that’s the difference there. That'stgqwa significant difference.

As to the point on judicialization, | think whatirmportant here is, as | said earlier, that
it is not the whole picture. If we understand tivertap between different constitutional
orders with an overlapping jurisdiction, citizenshterritory etc., as having political,
popular and social dimensions, then constitutiphadalism clearly cannot just be about
conflicts between courts. It's a more deeply suraltthing.

So what you get is an incredibly difficult debateat the nature of the constitutional
debate in the EU. You try to have a frame for tielbate, but the very idea of such a
frame is problematic precisely because that fraaokd the settled authority that an
already established constitution would give itislta very complex question.. But it's
there, and it operates not just in the narrow leggister. And there | think we should
not give in too quickly on the notion of constittigrower and “we the people”. When
we are making thick claims for constitutionalisrhen, obviously there is a hugely
fictional aspect to the notion of “we the peoplé”we deem it be based on actual
aggregative consent or contract. But | am not taglkabout that. | am talking about
whether one can legitimatelynpute a particular political process to a collective,
however we frame the test of imputation (tacit @msretrospective consent, horizontal
solidarity etc.). Can one legitimately think abdhis in terms of as a form of self-
legislation of that particular collective? Becaitsgeems to me, if one cannot, one has a
very thin constitutional authority. If one can thene has a thicker constitutional
authority. It may be that as | have argued in oreze that that collective ‘we the
people’ in the European context is a hybrid and e collection of Europegeople
and Europearpeoples but, we can still have the notion of constitueotvpr there,
which to me, it is one of the fundamental buildibfpcks of thick constitutional
legitimacy.

Why would we want to get rid of it? Maybe becausethink it's just implausible in the
supranational context, but it seems to me it brisg®ething normatively valuable to
the debate. It's fundamental in this area when we talking about constitutional
pluralism, when we are talking about the constituil claims of the international order,
or the WTO law, or the EU, whatever, we have toswke hard questions about where
they are getting their legitimacy from and one ladse hard questions has to deal with
what | call the collective self-legislation, thelfssuthorization function. Is there a
democratic mandate for this in the broadest sehgeederm Is there some constituency
to whom we can at least plausibly impute a notibdemocratic self-legislation?

Mattias Kumm

You ask what are the kinds of constitutional ordibit are recognized as legitimate
authority in the strong constitutional sense. Alnel answer is: Whatever constitutional
order performs well over time in terms of realizingespecting and fulfilling

foundational constitutional principles. If a congtional order respects, protects and
fulfil these principles we might also think of thatactice as enabling collective self-
legislation, though not much is gained by using ttocabulary. The focus on “We the
People” still traps constitutional thinking in a blwesian frame. Once “the people”
substitute for the king as sovereign, what youogetceptually is not liberal democracy,
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but nationalism, that may or may not be substalytigariched by principles of liberal
democracy.

But there was another important question askedt vhie normative edge to the idea
of constitutional pluralism? What's the politicsré@ Why should it be normatively
attractive to embrace it? Now of course this i@aggrous question, because ultimately
you want a sophisticated theoretician of legal ficacnot to be biased by a political
agenda, you don’'t want a constitutional theoristoto a political provocateur, or a
political activist on a mission. But nonetheles$ss important to ask what the normative
implications of conceptual frameworks are, evethd conceptual frameworks aren’t
devised as political projects primarily but as rpés to make sense of and guide an
ongoing practice. So here is the answer: On theeqnal level constitutional pluralism
allows basic commitments of liberal democracy takeulated in a way that divorces
them from the Hobbesian statist conceptual framkwomhich they originally had to
fit. It allows us to reconceive legitimate authprénd institutional practices in a way
that makes without the ideas of the state, of sagaty, of ultimate authority, and of
“We the People” as basic foundations of law andrdwnstruction of legal practice.
That opens the door to a more intelligent discussb a wide range of questions
relating to international law, European law anddhsign of institutions that might help
solve the great policy challenges of the future.

Julio Baquero Cruz

| won't have much to say because | did not readlgl fconcerned by most of the
guestions that were asked... After all | am noluaghist! However, you enter very risky
terrain because if everything melts in the air tfiea can no longer breath as a lawyer.
It is very difficult to walk in quicksand...

But | wanted to say something else... Somethingitite court-centredness and also
the law-centredness of pluralism. Perhaps in the@aan Union there is deficit of the
political. Political conflicts tend to be seen &gl terms and sent to courts instead of
being dealt with politically. This is linked to phlism, since pluralism deals with
political issues translated into law. And | donftdw whether courts should be dealing
with them in the first place.

In that sense the promise of pluralism, if it hapramise, is more connected to the
political process and political institutions thamlaw and courts. And perhaps not so
much to those of the European Union, which mayaalyebe plural enough, in the way
they are structured, the way the negotiation takkse, etc., than to national
institutions. | think national institutions, incluy national courts, are not plural
enough. They tend to be more narrow-minded. Theg te confuse the world with
their own world... Whereas European institutions redty tend to see a larger picture
as a consequence of the interaction that take® pléhin them. Sometimes they also
get stuck in their autonomous discourse, but tireynaore naturally open in view of
their own structure, and composition, and procesjete.

[The last question from the audience concernedréthevance of the Constitutional
Treaty and the process that led to its adoptiordmstitutional pluralism.]
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Neil Walker

| think that it is a very good question and mayhe should have raised it earlier... My
sense of this is that if you believe in somethiatied constitutional pluralism, then you
have to be against any notion of constitutionadlfty. You have to accept that if there
is a conflict between authorities and no final autly which can resolve that, then any
resolution of that conflict of authorities is a tiogent one.

You also have to concede that, even if you acaept, do, that there is a universal
element within constitutional reasoning, there Isoaan element which is inherently
particularistic — specific to particular constiturtal communities.

So there are two dialectics to constitutionalisimerE is a dialectic of different authority
claims and there is dialectic between the univeasal particular. And it seems to me
that in European context any constitutional seientannot be anything other than a
continuation of a constitutional conversation ia ttontext of that double dialectic. Any
nominally non-constitutional settlement, such ae ffreaty of Lisbon, is also a
continuation of that same constitutional conveosabtly other means. The label cannot
create its own finality.. It can do other thingshigh are symbolically, politically and
practically very important in pushing the debatewfard and developing a thicker
constitutional frame but it cannot put the wholastitutional debate to rest. The whole
point of constitutional pluralism is that it disals that possibility of final settlement.

Mattias Kumm

| think the events surrounding the ratificationtloé Constitutional Treaty and now the
Reform Treaty clearly suggest that there will net & constitutionally monist order
established in the European Union any time soon.tl@ncontrary, what you can
observe is a sharpening of the pluralism and shamgeof conflicts that might exist
between national and EC law in some contexts.

Julio is right about one thing: One of the challemgf a normatively attractive plausible
theory of constitutional pluralism, is that it hts give an account of the conditions
under which it is attractive and the conditions emdvhich a monist resolution of
constitutional issues is preferable. It would bgeauliar kind ofpluralism fetishism to
think that pluralism is always attractive. Why whi®bbesian monist thinking so
attractive in its time? Well, the Leviathan wasttem during the Civil War in Britain,
just after the Thirty-Year War in Europe had endédt a good time to advocate legal
pluralism.

So what is it about constitutional practice atlieginning of the ZLcentury that makes
constitutional pluralism more attractive? | thinkré there are three core factors: First,
there widespread agreement on foundational cotistial principles as the language
we use to contest and settle political and legadstjans across constitutional sites.
Second there are the benefits of relatively thickitipal and legal integration, that
provide further incentives to cooperate. These features lower the costs of pluralism
and enhances the chances of constructive engagewvemivithout the recognition of a
common ultimate authority. Third, the fact of ralatdiversity and social and political
pluralism, complemented by problems of organizinglkfledged democratic process
on the European level, limits the attractivenesSuwbpean constitutional monism.
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Let me finish by saying something about the donmdiapplication of constitutionalist
thinking. Constitutionalist thinking is not rested to the relationship between national
and European practice. It is also applicable tor#iationship between European and
International practice. And it also applies to thelationship between different
constitutional actors within the national, European international level. National
courts, for example, called upon to adjudicategats issue, tend to always reflect on
their role when they apply a proportionality testhHuman rights and constitutional
rights context and think about how large the mamgindeference should be to the
legislator. That's constitutionalist thinking withithe most commonplace contexts of
domestic constitutional practice. Constitutionalipnavides a universal framework for
thinking about law and the exercise of power inritaene of the law.

Miguel Poiares Maduro
| agree with Mattias on this.

Your question can be answered at different lev@fse would be what is the agenda for
constitutional pluralism as a normative theory amdve already said something about
that, so | will not repeat it.

Let me say something different therefore and addtbe question, as Mattias did,
having has the starting point the failure of then§dutional Treaty. You may
remember that in my piece on contrapunctual lawad briticized the idea of having a
clause on constitutional supremacy in the Treatyhdught that that was ignoring
constitutional pluralism. But Mattias has said thiely we will have even more
constitutional conflicts. | am not sure about thithink that the constitutional conflicts
that will come up in the future will have a venffdrent nature. They will have more to
do with constitutional pluralism at the horizonl@bel: constitutional conflicts between
national polities. | think that in the European éstr Warrant decisions the reaction of
some national courts has less to do with Europeastitutionalism as it has to do with
the differences between national legal orders. @exs some resistance towards to the
idea of recognising decisions coming from otherame legal orders when they are not
sure if their constitutional standards fit theirroget of values?” That is a new challenge
that will tend to increase with the new areas oftualirecognition. We'll need to
develop instruments for this horizontal discourfm; coherence to be built at the
horizontal level. That is the first point | wantedvery briefly raise.

The second one has to do with the later debatedegtwulio and Mattias. Julio was
arguing that there is an excessive tendency taydtdepolitical questions on courts and
to constitutionalize political questions. And itihderstood it correctly, that's the same
argument that Sunstein has made in favour of jabdminimalism. His argument is not
only a pragmatic argument, it's normative: “judicminimalism is good because it
leaves more space for political deliberation, folitcal debate.”

On the other hand, however, there is an argumexitdan be made in favour of a
judicial role with respect to those, so-called, lljpzal issues”. We can make an
argument that with regard to certain issues sosgation from the day to day passions
of the political process may be a good thing arat tourts can be an instrument of
rationalization of the political process. Moreoveourts’ decisions may sometimes be
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necessary to restart political deliberation onaiarissues. | think Mattias idea of courts
as elements of Socratic contestation departs freirm#ar conception.

In my view both Mattias’s maximalism and Sunstemmmimalism have a point and the
problem with these approaches is that they ardesimgtitutional (to use Komesar's
expression). In this respect they are not reallygtist since they do not build in each
institution an institutional awareness to the cotimgeclaims of other institutions that,
depending on the circumstances, may be more catistial legitimate. It is not
sufficient that you say there is a potential prabMith the political process for courts
to be legitimate to step in but or, vice-versar@bfem with courts does not necessarily
require the political process to take precedenbes@& decisions have to be taken with
institutional awareness and on the basis of antutishal comparison, as Neil Komesar
has so often argued for. In my view, one of theesson the agenda of constitutional
pluralism is to develop criteria for such companiso

Julio Baquero Cruz

This is a great responsibility and | will only s#ye following: that in my view the
future debate on pluralism will be about three kiod limits: the limits of pluralism, the
limits of law and courts, and the limits of congtibnal law. We must ask ourselves
what can we expect from constitutional law, and amdvhat conditions may
constitutionalism deliver it. | have the impressitiat we may be expecting too much
from it, at least in the EU and its States, and igpntext in which it cannot deliver all
the goods that we expect from it.
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