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Abstract

The so-called “commitment decision” procedure,adtrced into European competition
law with Art. 9 of Regulation 1/2003, was meantprovide the Commission with the
possibility to dispose of competition law caseswsy of a kind of formal settlement,
roughly analogous to the US consent decree. It chaskly become an important
instrument of European competition law enforcem&mce May 2004, roughly 50 %
of all Commission decisions applying Art. 81 or AB2 in non-hardcore-cartel cases
have been taken under Art. 9 of Reg. 1/2003. Howehe CFI'sAlrosajudgment of
11 July 2007 calls into question the Commissiorésnmitment decision practice in
various respectsAlrosa does not conceive commitment decisions as “settishe
proper, but treats them as public law enforcemargely analogous to infringement
decisions under Art. 7 of Reg. 1/2003. It emphasigege Commission’s duty to
investigate and clearly formulate the competitiveneern, insists on a full judicial
review of the proportionality of the commitmentsdaonderlines the full judicial
protection of the concerned undertakings’ procddugats, namely the right to access
to the file and the right to be heard.

This paper provides an overview of the Commissi@geimitment decision practice

since Art. 9 of Reg. 1/2003 has entered into fodisgcusses the concerns that this
practice has raised and the implications of Alresa judgment, should it be upheld by

the ECJ. According to the author, thirosajudgment fundamentally re-conceptualizes
the function and structure of commitment decisioocpdures, with likely repercussions
on analogous provisions in national competitiondaW creates important safeguards
against the real risk that the

Commission’s incentives to settle cases may divaaga the public interest in effective
protection of competition.
Keywords:

Alrosa - Commitment decisions - Settlements - Auast - Judicial review - Competition
law - Right to be heard - Access to the file - Rdiag






Commitment Decisions under Art. 9 of Regulation 0(23:
The Developing EC Practice and Case Law

Heike Schweitzer

l. Introduction

Reg. 1/2008 has provided the EU Commission with a new instnme enforce EU
competition rules: the so-called “commitment demiSiprocedure (Art. 9) was meant to
introduce a formal settlement procedure into Euaope&ompetition law, roughly
analogous to the US consent decree. Art. 9(1) gf RR2003 reads:

“Where the Commission intends to adopt a decisigiring that an infringement be brought
to an end and the undertakings concerned offer ¢omants to meet the concerns expressed
to them by the Commission in its preliminary asses#, the Commission may by decision
make those commitments binding on the undertakiBgsh a decision may be adopted for a
specified period and shall conclude that there razelonger grounds for action by the
Commission”.

If the Commission opts for a commitment decisiomhich it is never obliged to de- it

will dispose of the case without formally estabimgh that there has been an
infringement of EC competition rulést is, at the same time, relieved of the necessity
to fully prove an infringemerit,as it would need to do in a regular infringement
proceeding under Art. 7(1) of Regulation 1/2003e T®ommission may therefore be
able to resolve the case more easily and speeibnomizing on the use of its scarce

Council Regulation No 1/2003 of 16 December 2002h@ implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty [2D@R) L1/1, last amended by Council Regulation No
1419/2006 [2006] OJ L 269/1.

For the finding that it is always within the distion of the Commission to decide whether to puthee
Article 7(1)-procedure, or whether to accept offergommitments by the undertakings concerned and
to pursue a commitment decision procedure under9Arsee CFI, judgment of 11 July 2007, Case T-
170/06 para. 96 and para. 130kosa[not yet reported in ECR]. The Commission is narewbliged

to give reasons why commitments are not, in itsvyiguitable to be made binding. See al¢its, The
Use of Settlements in Public Antitrust Enforcemedbjectives and Principles, this Volume, p. 14 of
the manuscript. A version of the paper will be j®h#d in 31 World Comp. forthcoming 2008.
According to Wils, the Commission should retainfitf discretion in order to be able to balance the
costs and benefits of settlements in each individase.

Article 9(1), second sentence, and second sentehoecital 13: The commitment decision will not
conclude “whether or not there has been or stdhisnfringement”.

CFI, Alrosa, para. 87
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resourceS. The undertakings concerned, for their part, may iberested in a
commitment decision in order to avoid a long, ticegsuming and expensive legal
controversy over facts, economic assessment anidwhend the reputational damages
that might accompany such expanded proceedingshdfarore, they avoid a formal
finding of an infringement that could be used iiv@tre damages actions in the Member
States’ courts and that could possibly lead tdrtiosition of a finé.

The commitment decision procedure formalizes a 4stagding practice of informal
settlements under Regulation 17Compared to this practice, it facilitates the
enforcement of commitments offered by the undenigkiconcerned. While a breach of
commitments accepted under the informal practiceldconly be sanctioned by re-
opening the case and ultimately proving an infringat of competition rules, non-
compliance with commitments made binding under A8rReg. 1/2003 is itself a legal
offence that can be sanctioned through the impwsitf fines or periodic penalty
payments (Articles 23(2)(c) and 24(1)(c) of Re@0D3) In this regard, commitment
decisions share important features of exemptionisters under Art. 81(3) with
conditions and obligations attached, which the Cassion could issue under the old
regime of Reg. 17,but which are no longer available under the negallexception
regime.

Commitment decisions under Art. 9 of Reg. 1/2003ihe clearly distinguished from
the settlement procedure in cartel cases that mutabb be introduced into EU
competition law under the proposed new Article IffaCommission Regulation

® For the efficiency-justification for the introdimh of the commitment decision procedure see EU
Commission, MEMO/04/217; anGeorge Stephanov Georgie@pntagious Efficiency: The Growing
Reliance on U.S.-Style Antitrust Settlements in Edwv, Utah Law Rev. 2007, 971, at 973-974. For a
more complete set of reasons why the Commission lmainterested in a commitment procedure see
John Temple LangCommitment Decisions and Settlements with AntitrAsithorities and Private
Parties under European Antitrust Law, in: 2005 AainRroceedings of the Fordham Corporate Law
Institute (Barry Hawk ed., 2006), 265, at 274-236¢ Christopher CookCommitment Decisions: The
Law and Practice Under Article 9, 29(2) World Corgp06, 209, at 212-213.

® For a more complete summary of the reasons companiy have for offering commitments see:
Temple Langin: 2005 Annual Proceedings of the Fordham Cortgokaw Institute (Barry Hawk ed.,
2006), 265, at 271-274. See adook 29(2) World Comp. 2006, 209, at 210-212.

" SeeWouter Wils Settlements of Antitrust Investigations: Commitm®ecisions under Article 9 of
Regulation No. 1/2003, in: Wils, Efficiency and tics in European Antitrust Enforcement, 2008, p.
25, at 27-28;Richard Whish Commitment Decisions under Article 9 of the EC ddmisation
Regulation: Some Unanswered Questions, in: M.JawmsN. Wahl and U. Bernitz (eds),
LiberAmicorum in Honour of Sven Norberg — A Europdar All Seasons, (Bruylant, 2006), p. 555, at
556; Joachim BornkammpDie Verpflichtungszusage nach § 32b GWB, in: Beink Scheuing /
Stockmann (eds.), FS “Ur Rainer Bechthold zum &huBstag, 2006, p. 45, at 46. For the practice of
informal settlements under which the Commissiomdently linked the closing of proceedings to
commitments offered by the undertakings concersed, Commission's XIVth Report on Competition
Policy 1984, points 94-95. For a list of furthermenples, seeRichard Whish Competition Law, 5th
ed., 2003, at 210. See alsorenzo Federico Pac&uropean Antitrust Law, 2007, p. 237.

Temple Langin: 2005 Annual Proceedings of the Fordham Coreotaw Institute (Barry Hawk ed.,
2006), 265, at 286.

° See Art. 8(1) of Reg. 17/62; and Art. 15(2)(a) thee possibility to impose fines in case of norpess.
See, howeverWhish in: M.Johansson, N. Wahl and U. Bernitz (edspeltAmicorum in Honour of
Sven Norberg, 2006, p. 555, at 558: “... the Commisswvill wish to ensure that the Article 9
procedure does not become a surrogate for notdicdor the old system of individual exemption
under Regultion 17/62 ...".

2 EUlI WP LAW 2008/22 © 2008 Heike Schweitzer
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773/2004 and Commission Notice on the conduct tfeseent procedures in cartel
cases? In cartel cases, the Commission will continuestablish an infringement under
Art. 7 and to impose fines under Art. 23 of Reg2003, but wants to open the
possibility of a simplified and speedier procedueading up to these decisions,
combined with the possibility to reduce the fines.

Commitment decisions, by contrast, replace a figpadih an infringement under Art. 7
with a finding that “there are no longer grounds dotion by the Commission without
concluding whether there has been or still is dningement’*’ Based on such a
finding, no fines can be imposed — neither in thenmitment decision itself, nor in a
decision under Art. 23 Reg. 1/2083The Commission has therefore excluded the use
of commitment decisions in hardcore cartel cadedore generally, “[clommitment
decisions are not appropriate where the Commissi@mds to impose a fine” (Recital
13 of Reg. 1/2003).

Instead, commitment decisions aim at putting anterah (alleged) infringement — or,
as some argue, at meeting the Commission’s conygetibncerns to a degree that the
case no longer figures among the Commission’s eafoent priorities: For this
purpose, commitment decisions can impose behaviouratructural remedies. The
commitments may — but need not necess&rilybe limited in time.

The rules guiding the commitment decision proceduezonly incompletely developed
in Reg. 1/2003. Commitment decision proceedings@mal proceedings, and require
a formal initiation of proceedinds, which may either predate or coincide with the
issuing of a “preliminary assessment” referredrtcArt. 9(1) of Reg. 1/2003. In the

% The documents are available under http://ec.eueafiomm/competition/cartels/legislation/ cartels_
settlements/procedure_regulation_en.pdf and tetpeliropa.eu/comm/competition/cartels/ legislation/
cartels_settlements/procedure_notice_en.pdf. See \4fils, supranote 2; andM.L. Tierno Centella /

E. Cuziat La procédure de transaction communautaire, (2008currences, No. 2, pp. 76-83.

" Recital 13 of Reg. 1/2003.

12 See Fourth sentence of recital 13 in the preawfRegulation 1/2003: Commitment decisions are "not
appropriate in cases where the Commission intemd®pose a fine". See altiils, supranote 2, pp.
6-7; Cook 29(2) World Comp. 2006, 209, at 213.

13 See EU Commission, MEMO/04/217, 17 Sept. 2004 0Adiag toWils, commitment decisions are not
appropriate in cases of serious, clear-cut infiingets, more generally, since in such cases, tha mai
enforcement objectives should be deterrence andicpwensure, through the finding of the
infringement and the imposition of penaltiegVils, supra note 2, p. 13). The Commission’s
commitment decision practice reveals, however, dh#ast in some cases, commitment decisions have
been used in cases of rather serious infringeménise E.ON case and th®&WEcase are ultimately
dealt with under Art. 9, these would be the mostials examples.

14 Whether the latter would suffice, or whether a odtment decision must pursue the goal to put an
infringement to an end, is a matter of controversge below, at IV.5.

5 EU Commission, MEMO/04/217, 17 Sept. 2004. See:dlsmple Langin: 2005 Annual Proceedings
of the Fordham Corporate Law Institute (Barry Haak, 2006), 265, at 294-295.

® Temple Langin: 2005 Annual Proceedings of the Fordham Corgokaw Institute (Barry Hawk ed.,
2006), 265, 323 provides strong arguments in fafa general practice to limit commitments to 3-5
years: “Companies should not be asked to tie tieids for longer than that, and officials shoultl no
imagine that they can see further into the futunant that with confidence. Excessively long
commitments will inevitably give rise to the need formal amendments”.

17 See Art. 2 of the EU Commission’s Regulation (B@) 773/2004 of 7 April 2004 relating to the
conduct of proceedings by the Commission pursuaAtticles 81 and 82 of the EC Treaty, [2004] OJ
L 123/18 (“Implementing Regulation”).

EUI WP LAW 2008/22 © 2008 Heike Schweitzer 3
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“preliminary assessment” — which may, and sometirmeseplaced by a more elaborate
“statement of objections” — the Commission mustc#peats concerns about possible
infringements of Art. 81 or Art. 82 EC. The “prelmary assessment” is conveyed to
the undertakings concerned and provides the baisteé negotiations on commitments.
Where the Commission in principle takes a positiav of the commitments offered
and intends to make them binding, it must publistoacise summary of the case and
the main content of the commitments in the Offidialirnal (Art. 27(4) of Reg. 1/2003).
In addition, it publishes the full text of the contments in their original language on
the Internet® Interested third parties then have the opportuttitgomment within a
period of at least one month. If this “market testVeals weaknesses, the Commission
can renegotiate the commitments or abandon the domemt decision option
altogether® All commitment decisions ultimately adopted mus¢ published®
Compared to the earlier practice of informal setdets, the commitment decision
procedure thus provides for a greater degree n§parency™

A commitment decision will normally protect its addsees against a reopening of an
infringement procedure by the Commission. Accordimd\rt. 9(2) of Reg. 1/2003, the
Commission may, however, upon request or on its dnitiative, reopen the
proceedings

“a) where there has been a material change in &arlgeofacts on which the decision was
based,;
b) where the undertakings concerned act contratlyeio commitments; or

¢) where the decision was based on incompleterracbor misleading information provided
by the parties”.

No use has been made of Art. 9(2) so far. IDisrigazdecision, the Commission has,
however, specified that proceedings may also bpemed under Art. 9(2)(a) in order to
lift or relieve commitments where new facts aresprded that prove them to be
disproportionate to the underlying competition cemé?

[I.  The Commission’s Commitment Decision Practice

When the commitment decision procedure was intreduato Regulation 1/2003, it
was unclear which role it would come to play inqiige. According toJohn Temple

Lang, the Commission initially believed that commitmelgcisions would be unusual
and raré? Instead, commitment decisions have quickly becamepular and important

¥ EU Commission, MEMO/04/217.

1 EU Commission, MEMO/04/217. For the legal constimisee: CFIAlrosa at paras. 194-195 and
section 111.2.b) of this paper.

20 See Art. 30 of the EU Commission’s Implementingi@ation 773/2004.
21 Commitment decisions must be published in accarelavith Article 30(1) of Reg. 1/2003.

22 EY Commission, Commitment Decision of 11.10.20Dd@se COMP/B-1/37.966 Bistrigaz paras. 36,
37.

% Temple Langin: 2005 Annual Proceedings of the Fordham Corgotaw Institute (Barry Hawk ed.,
2006), 265, at p. 270.

4 EUlI WP LAW 2008/22 © 2008 Heike Schweitzer
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instrument of competition law enforcem&nt- sometimes at the initiative of the
Commissiorf> and sometimes at the initiative of the undertagingncerned (see 1.).
At the same time, important concerns have beeredqjsee 2.).

1. The Developing Commitment Decision Practice

Since the entry into force of Reg. 1/2003 in Ma@£011 commitment decisions have
been issued (see list in Annex 1). In five additional casesparket test notice has been
publishec?® while the ultimate decision is still pending. In least one more case,
undertakings have offered commitments to settl@imgantitrust investigatiorfs.

Commitment decisions have been used to settlentt81 case¥ and Art. 82 case¥.
Within the field of Art. 81, commitment decisionsesn to be perceived as a useful
instrument in particular in those cases where the-cpmpetitive effects of an
agreement restrictive of competition are uncontrsia& but the Commission wants to
ensure that the restriction of competition does gmtbeyond what is necessary to
achieve the pro-competitive effects. The four cotmmint proceedings concerning
different agreements concluded between Europealectioly societies fall into this

24 SeeGeorgiev,Utah Law Rev. 2007, 971, at 1005. According to @@mmission’s own assessment,
commitment decisions have become “an effective medraddressing competition problems” — see
EU Commission, Annual Report 2006, p. 12-13. Seeyaver,Whish,in: M.Johansson, N. Wahl and
U. Bernitz (eds), LiberAmicorum in Honour of Svemrderg, 2006, p. 555, at 564, who cautions that
the Art. 9-procedures may have been “used to sodemieas a way of clearing the backlog of difficult
‘legacy’ cases from the days of Regulation 17/62”.

2 n theBundesligacase, for instance, the Commission seems to haxsi@med a commitment decision
from the start: instead of a statement of objectibpublished a preliminary assessment. The same
happened in the cases agalfistt, Toyota,DaimlerChrysleandGeneral Motors

26|n CISAC, for instance, the Commission initially issued atement of objections, not merely
preliminary findings — which appears to indicatattthe Commission at least contemplated an Art. 7
proceeding. Similarly, the proceedings istrigaz and in SkyTeamwere opened by adopting a
statement of objections. FurthermoreF©N and, more recenthRWE,the initiative for the proposal
of the divestiture commitments appears to have cfstoma E.ON and RWE themselves, driven by the
interest to avoid a high fine.

2T COMP/37.214 -Deutsche BundesligaCOMP/39.116 —Coca-Cola; COMP/38.381 —-De Beers-
Alrosa; COMP/38.173 —Premier League;COMP/38.348 —Repsol; COMP/38.681 —Cannes
Agreement;COMP/38.140-143 -baimlerChrysler; Toyota; General Motors; FiaGCOMP/37.966 —
Distrigaz.

2 COMP/39.152 —BUMA; COMP/39.151 —SABAM; COMP/37.749 — Austrian Airlines/SAS;
COMP/38.698 —CISAC; COMP/37.984 —SkyTeam COMP/B-1/39.388 and COMP/B-1/39.389 —
E.ON

2 5ee EU Commission, MEMO/08/346, 28 May 2008, togetvith EU Commission, MEMO/07/186,
11 May 2007, for the ongoing negotiations with RWE possible commitments to divest its gas
transport network in North Rhine-Westphalia in ortte settle Art. 82-antitrust proceedings in which
RWE is charged with anti-competitive market foretie.

%0 COMP/37.214 -Deutsche BundesligacOMP/38.173 —Premier League,COMP/38.348 —Repsol;
COMP/38.681 Cannes AgreemenOMP/38.140-143 -BaimlerChrysler; Toyota; General Motors;
Fiat; COMP/39.152 —BUMA (pending) COMP/39.151 —SABAM (pending) COMP/37.749 —
Austrian Airlines/SAS(pending) COMP/38.698 —CISAC (pending) COMP/37.984 —SkyTeam
(pending).

31 COMP/39.116 -Coca-Cola;COMP/38.381 -De Beers-Alrosgannulled) COMP/37.966 -Distrigaz.

EUI WP LAW 2008/22 © 2008 Heike Schweitzer 5
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group as do two commitment decisions on the joint sglbhmedia rights for football
matches by football leagu&$and the two proceedings against airline alliarités.all
these cases, there appears to be a real needypdrbeth by the Commissions and the
undertakings concerned, for a flexible proceduna@mework outside the normal
infringement proceeding to negotiate conditions afdigations fine-tuned to the
requirements of Art. 81(3). Commitment decisiongehserve as a substitute for
exemption decisions in application of Art. 81(3)thlwiconditions and obligations
attached under Art. 8(1) of Reg. 178Zompared to the latter procedure, commitment

%2COMP/38.681 —Cannes Agreemen(4 October 2006); COMP/39.152 BUMA (pending)
COMP/39.151 -SABAM(pending); COMP/38.698 EISAC. BUMAand SABAMconcern the so-called
“Santiago Agreement” — an agreement concluded hegtvadl collecting societies in the EEA relating to
the licensing of public performance rights for nmasiworks on the Internet, and implementing the
principle of a “one-stop shop” for commercial uséos all relevant countries. The Commission
objected to the rule that such rights had to beaiobt in the country in which the user was
economically resident. SABAM and BUMA offered toaadglon this requirement. TE&SACdecision
was based on similar concerns. CISAC, the intepnati association of authors’ collecting societies,
had drafted a standard model contract regardingeration in the management of public performance
rights between collecting societies. The Commissibjected to two clauses, namely a membership
clause, according to which no collecting societgudti accept as a member any member of one of the
other collecting societies having the nationalifyooe of the countries in which the other societies
operated, and a territoriality clause, accordingvtich commercial users could only obtain a licence
from the local collecting society. The collectingcieties offered to remove these clauses. Taenes
Agreementlecision related to two clauses in the CannesriSida Agreement concluded between the
major publishers and 13 European collecting saseteégarding the relations between the two groups
in the administration and licensing of mechaniagbyright of musical works for the reproduction of
sound recordings on physical carriers, like CDs tapes. In the mid-1980s, the parties had introduce
a Central Licensing Agreement, according to whicha@rd company could conclude a single licensing
agreement with a single collecting society covettimg whole of the EEA territory. According to the
Commission, one clause of the agreement de fastdated the possibility of collecting societies to
compete for the signing up of record companiesriapting rebates. Another clause restricted potentia
competition between collecting societies and ptblis. The parties offered to amend or delete these
clauses.

%3 COMP/37.214 —Deutsche BundesligaCOMP/38.173 —Premier League In both cases, the
Commission was concerned that the central markétjoigt selling of media rights to League matches
by the Leagues would restrict competition betwdsan ¢lubs, and thus restrict the output of media
rights and raise price, and that new media sudbr@asdband internet providers and mobile operators
would be restricted in their access to premiumbabtcontent. The commitments made binding require
that the rights for live TV broadcast be sold irvesal packages by an open, non-discriminatory
procedure for a maximum of three seasons. Eactiesohgp is free to sell rights to deferred broadeas
to free TV and radio, and to sell the coverageasohome games on mobile phone networks.

** COMP/37.749 -Austrian Airlines/SASpending); COMP/37.984 SkyTeam(pending). Both cases
concern cooperation agreements between airlinelsidimg cooperation in the planning of schedules,
coordination of pricing policies, and a joint Freqti Flyer Program. The commitments offered include,
inter alia, the promise to make take-off and landing slotailaile to a new entrant (iAustrian
Airlines/SASY to competitors (irBkyTeary) to enter into an interlining agreement with avrentrant,
an to participate in a new entrant’s frequent flpeogram on request. According Whish,in: M.
Johansson, N. Wahl and U. Bernitz (eds), Liber Aomien in Honour of Sven Norberg, 2006, p. 555, at
564, these cases may be paradigmatic for situatidrese the Art. 9-procedure is particularly useful,
because these are transactions that in many way&karmergers, but nevertheless are to be analyzed
under Art. 81, and may require complex remedies.

% For the potential functional equivalence betweemmitment decisions and conditions imposed in
formal Commission decisions under Art. 81(3) untther old regime see alreadgachim Bornkamm,
Die Verpflichtungszusage nach § 32b GWB, in: Brink&cheuing / Stockmann (eds.), FS fur Rainer
Bechthold zum 65. Geburtstag, 2006, p. 45, atT48nple Langin: 2005 Annual Proceedings of the
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decisions have, from the perspective of the unkega concerned, the significant
disadvantage that the commitments they offer wallnbuch more difficult to appeal in
court>®

Among the Art. 81 proceedings, the commitment deess issued against four major
vehicle manufacturet§ are of a slightly different kind: they address rfocar
manufacturers’ failure to provide brand-specifigpa® information to independent
repairers. According to the Commission’s view, ipeledent repairers are important to
maintain competition in the market, because they the only ones able to exert
competitive pressure on the car manufacturers’ awtnorised repair networks. The
motor vehicle block exemption regulation 1400/28GRerefore provides, in Art. 4(2),
that full and non-discriminatory access to techhnicdormation must be given to
independent repairers in a manner proportionatethir needs. Fiat, Toyota,
DaimlerChrysler and General Motors had not complieidh these rules. In a
preliminary assessment, the Commission found ailgessgiolation of Art. 81(1). The
commitments proposed and ultimately made bindingemglly amount to a
specification of the requirements under Art. 4(RReg. 1400/2002, i.e. a specification
of the principles of equal treatment in terms @& tope of technical information to be
made available to independent repairers, a spatidit of the scope of any possible
exceptions by virtue of which technical informatioray be legitimately withheld, and a
specification of the principle of proportionalityittv regard to access to technical
information®® Another commitment decision concerning non-compel@uses in
distribution agreements for motor fuel between Re@sd service station operators
which allegedly had a foreclosure effect on the risga retail market’ has been
appealed by service station operators. The casetisntly pending before the CEl.

Fordham Corporate Law Institute (Barry Hawk ed.Q0@0 265, at 268 and 291, who has seen a need
for a substitute for the latter in particular irnpventure or patent pool cases. In fact, a sigguift
number of cases in which commitment decisions Heeen issued so far have started out under the old
regime with notifications and an application forgaéive clearance or an individual exemption under
Art. 81(3) and fall into this category of cases ee,sfor example, COMP/37.214 Beutsche
Bundesliga;COMP/38.173 —Premier LeagueCOMP/38.348 -Repsol;COMP/38.381 -De Beers-
Alrosa; COMP/39.152 -BUMA (pending) COMP/39.151 —SABAM (pending) COMP/37.749 —
Austrian Airlines/SA$ending)

% See Waelbroeck,Le développement en droit européen de la conateretes solutions négociées
(engagement, clémence, non-contestation des faitaresactions): que va-t-il rester aux juges? b@lo
Competition Law Centre Working Paper 1/08, p. thwhe remark: On ne peut d'ailleurs s’empecher
de penser que c’est particulierement cet attraitsgiatéme qui a amené la Commission a remplacer le
mécanisme des décisions conditionelles antériquaesin systeme de décisions d’engagemients

37 Namely DaimlerChrysler, Fiat, Toyota, General Msto

38 Commission Regulation No. 1400/2002 of 31 July 2@ the application of Article 81(3) of the
Treaty to categories of vertical agreements andexed practices in the motor vehicle sector, [2002
0OJ L 203/30.

%9 For elaboration sedphn Clark/Anna Nykiel-Mate®our decisions bind DaimlerChrysler, Fiat, Toyota
and General Motors to commitments to give indepehdepairers proper access to repair information,
Competition Policy Newsletter 2007/3, pp. 50-53.

“*The commitments made binding included the intréidacof a right to terminate the distribution
agreements, the imposition of a maximum 5-year tthrefor new agreements, and the commitment
not to buy any stations not supplied exclusivelyRepsol.

41 See Case T-45/0Bransportes Evaristo Molina v. Commissi¢2008] OJ C 92/36: The claim is that
the commitments made binding go beyond the aimrof fof Reg. 1/2003, in that they are not based
on a correct interpretation of the competition suland that they violate the proportionality prpiei
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The three Art. 82 commitment decisions which havéas been issuéficoncern very
different types of infringements. The&oca-Cola decisiorf® followed a long
investigation by the Commission and some natiomahpetition authoriti€¥ into
various business practices by Coca-Cola and itsethmajor bottlers, in particular
exclusivity agreements, target and growth rebatgeg arrangements and certain
restrictions to the installation of technical sagggiipments such as beverage coolers,
fountain dispensers or vending machines. The Cosiams main concern was that
Coca-Cola and its bottlers were leveraging theilectve market power between
various product categories. The commitments ultéfyanade binding for a period of 5
years —inter alia the commitment not to impose exclusivity provispmot to offer
growth or target rebates, not to tie the supplcada-cola to other beverages and to
allow outlets to use 20 % of a cooler provided hyc&Cola for other companies’
products where no other chilled drink capacityvaikable in the outlet — had apparently
been negotiated between the EU Commission and Cota-before the proceeding
were officially opened on Sept. 29, 2004: the Cossion published its preliminary
assessment on 15 October 2004. Coca-Cola and itderbo submitted their
commitments only 4 day later, namely on 19 OctoB@04. Interestingly, the
commitments offered by Coca-Cola are not limitedht® Member States in which anti-
competitive practices had mainly been investigatebut extend essentially to the
whole of the EU*® Coca-Cola is required to use its best effortsrisure that all EU
bottlers of Coca-Cola carbonated soft drinks, idirlg independent companies in
territories that had not been part of the Commrssiinvestigation, will abide by the
terms of the commitment decisidh.

The Distrigaz decisiorf® addressed concerns that long-term gas supplyamstwhich
the dominant incumbent Distrigaz had concluded wittustrial gas users in Belgium
had the effect to foreclose the market to altemeasuppliers and therefore hindered the
development of competition following liberalisationthe gas sector. The commitments

Another appeal against tiepsolcommitment decision has been dismissed as inathgisssee Case
T-274/06Estaser El Mareny v. Commissiatismissed by Order of the CFl of 25 October 2007.

42Case COMP/A.39.116/B2 C€oca-Cola (Commission decision of 22 June 200%)ase COMP/B-
2/38.381 (Commission Decision of 22 February 200@)e Beers-AlrosaCase COMP/B-1/37.966
(Commission Decision of 11 October 2007istrigaz.

4% Case COMP/A.39.116/B2 Goca-Cola(Commission decision of 22 June 2005). For a surpraad
comment see als@hilipp Gasparon / Blaz Visnaoca-Cola: Europe-wide remedies in fizzy drinks,
Competition Policy Newsletter, Autumn 2005/3, pp-@.

4 See, in particular for the investigations by tipafish Competition Authority®riol Armengol / Alvaro
Pascual,Some Reflections on Article 9 Commitment Decisigmghe Light of the Coca-Cola Case,
27(3) ECLR 2006, 124 et seq.

“>The Commission had undertaken dawn raids on Cata-Qremises in Austria, Belgium, Denmark,
Germany and the UK. According t@asparon / Visnar,Competition Policy Newsletter, Autumn
2005/3, p. 60, the Commission had, however, altheged evidence against Coca-Cola in all other
Member States.

¢ The commitments apply in all EU Member States fiiclv Coca-Cola’s carbonated soft drinks account
for more than 40% of sales and more than twicestizge of the nearest competitor.

47 SeeCook 29(2) World Comp. 2006, 209, 212-213 with Fn. 6. The CFI has clarifiedAirosathat in
such a case, in which a commitment decision diyexfflects third parties, those third parties musth
regard to their procedural rights, be treated fikedertakings concerned”, i.e. they have a righbéo
heard and they must have access to the file.

8 Case COMP/B-1/37966 (Commission Decision of 11loBet 2007) -Distrigaz
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made binding for a period of 4 years include aruasge by Distrigaz that in each
calendar year, a minimum of 65 % of the gas volusugplied by itself will be open for
alternative suppliers to make competing offers, andateral termination rights of
Distrigaz’s existing customers after 5 years.

The De Beergdecision, which was reviewed by the CFlAtrosawill be discussed in
more detail below (see Ill.). Important Art. 82 eascurrently pending before the
Commission are th&e.ON and the RWE case. In response to ongoing antitrust
investigations by the Commission against E.ON mdigaralleged infringements of Art.
82 on the German electricity wholesale market timg) in withdrawing available
production capacity in order to raise electriciticps, and on the market for secondary
balancing energy in the E.ON network area congstitier alia, in preventing power
producers from other Member States from sellingabeihg energy into the E.ON
balancing market, E.ON has offered to divest iecticity transmission network to an
operator with no interest in the electricity gerie@and / or supply businesses, and to
divest generation capacity in Germany to competitdihe Commission is currently
market-testing E.ON'’s proposdfsin a proceeding by the Commission against RWE
concerning alleged infringements of Art. 82 in tBerman gas market, RWE has
recently followed suit, offering to divest its gamnsport network in North Rhine-
Westphalia in order to settle charges of anti-cditipe market foreclosure, in
particular by creating artificial obstacles for nemtrants to access to the netwdtk.

Considering the traditionally relatively low numbarArt. 82-proceedings, the number
of three Art. 82 commitment decisions plus some oamy commitment decision
procedures is remarkable. It has been observedhbaincertain state of Art. 82-case
law may be an important reason why commitment d@mtsshave a particular attraction
for the EU Commission, and possibly also for uralrgs, in this field?

Based on which criteria the Commission decides dred commitment decision would
be appropriate to resolve a case, or whether tsupuinfringement proceedings under
Art. 7(1) of Reg. 1/2003, is not publicly known.eguently, the choice between a
commitment decision under Art. 9(1) and an infrimgat decision under Art. 7(1) of
Reg. 1/2003 is left open for some tiffeSome proceedings which have ended in a
commitment decision have started with the publicatof a statement of objection,
which is normally only required for infringement ogeedings under Art. 7(1).
Sometimes, a “preliminary assessment” is publishadhich implies that the
Commission has decided to pursue a commitment guveeunder Art. 9(1) of Reg.
1/2003. It appears that th@oca-Colapractice to publish the preliminary assessment
only once the commitments have already been agtbad remained the exceptithin

4% See [2008] OJ C 146/34.

*YRWE has submitted its proposals for commitmentsheo Commission on May 28, 2008 — see EU
Commission, MEMO/07/186, 11 May 2007, for the gahecharges, and EU Commission,
MEMO/08/346, 28 May 2008 for the confirmation o thngoing negotiations.

1 Temple Langin: 2005 Annual Proceedings of the Fordham Corgotaw Institute (Barry Hawk ed.,
2006), 265, at 274 and 321. See &swrgiev,Utah Law Rev. 2007, 971, at 1028 with a criticiavw
on the fact that the Commission used a commitmenistbn to address the controversial issue of
fidelity rebates inCoca-Cola

%2 See, for example, the cases of E.ON and RWE.

*3See Case COMP/A.39.116/B2Geca-Cola(Commission decision of 22 June 2005) and abord; a
Cook 29(2) World Comp. 2006, 209, 215-216.
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most cases, the time lag between the publicatigdhepreliminary assessment and the
offer of commitments suggests that negotiationsehimken place in betweén.The
“market test” under Art. 27(4) of Reg. 1/2003 hemgtiently resulted in an adjustment
or fine-tuning of the commitments.

So far, two commitment decisions have been chadléruy third parties before the CFI:
Alrosa’s appeal against tHee Beersdecision resulted in its annulment. Third-party
actions against thRepsoldecision are still pending. In no case have thesttalings
that offered the commitments tried to challenges¢heommitments in the European
courts so far?

2. Concerns and Open Questions

The Commission’s developing commitment decisioncfica has confirmed the
practical need for a procedure that allows for aesjer resolution of competition
cases’ At the same time, commentators have raised impbdancerns regarding the
commitment decision procedure’s potentially prokéim effects on European
competition policy and the absence of safeguargsewent its abus®.

In the name of administrative efficiency, the Atprocedure — understood as a flexible
settlement procedure — appeared to largely libetlade Commission from judicial
controf® and from the constraints inherent in its mandaterforce the competition
rules. The Commission’s broad discretion in the as&l design of commitment
procedures seemingly diluted the otherwise direct mdispensable link between an

% A practice similar to th€oca-Colapractice can be observed in COMP/38.348epsal

% This proceeding would also seem to be requirethbyCFI'sAlrosa judgment, according to which the
preliminary assessment has an equivalent functorthe statement of objections in an Art. 7-
proceeding, and is meant to be a significant cheekhe Commission when it discusses possible
commitments. In order to have this function, theliprinary assessment must precede the negotiation
on commitments.

%6 See the discussion on the possibility of suchcaiom below.

*"For the overall positive reaction to the introdoistof the commitment decision procedure into EU
competition law, see, for instanc€pok 29(2) World Comp. 2006, 209, 8P8: The commitment
decision is a welcome addition to the range of ibbssresolutions of Article 81 and 82 EC
investigations. In principle, settlement representsheaper and faster way of addressing the harmful
effects of anticompetitive conduct, which is thenmry goal of enforcement policy. See also
Bornkammi,in: Brinker / Scheuing / Stockmann (eds.), FSR#iner Bechthold zum 65. Geburtstag,
2006, p. 45, at 58Femple Langin: 2005 Annual Proceedings of the Fordham Coreokaw Institute
(Barry Hawk ed., 2006), 265; a@eorgiev,Utah Law Rev. 2007, 971, at 1024, who points tofttt
that the length of regular infringement proceediisgsut of step with the fact that, in dynamic sest
the competitive landscape may change rapidly.

8 See, for exampleErnst-Joachim Mestmackefhe EC Commission’s Modernization of Competition
Policy: a Challenge to the Community’s Constitueib®rder, EBOR 2000, 401, 44TIemple Langin:
2005 Annual Proceedings of the Fordham Corporate lostitute (Barry Hawk ed., 2006), 265, at
316-321;WaelbroeckGlobal Competition Law Centre Working Paper 1/@hish,in: M.Johansson,
N. Wahl and U. Bernitz (eds), LiberAmicorum in Hoemoof Sven Norberg, 2006, pp. 555 et seq.;
Georgiev,Utah Law Rev. 2007, 971 et seq.

*9 Highly critical in this regardWaelbroeckGlobal Competition Law Centre Working Paper 1/083,
mentioning the risk that the Commission might use= commitment procedufeour développer ainsi
une politique paralléle de concurrence qui échappéérement au controle du juge et aux garanties
minimales auxquelles notre Etat de droit restecitéd.
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alleged infringement of competition rules and temedies imposed and would enable
the Commission to suggest commitments that it cowithave imposed as remedies
under Art. 7 of Reg. 1/2003. Disassociating or ejst weakening this link as well as
the intensity of judicial control would, howeverpme with serious risks: The
Commission could be tempted to use the commitmemtgaure to deal with cases
where the law is unclear, and thus shape its owmpetition policy outside the control
of the European courts. The Commission’s self-edein expanding the scope of its
powers would then come to conflict with the publiterest in public censure,
deterrence and, most importantly, the developménregal doctrine based on clear
precedents that only infringement proceedings canyb° Also, the Commission could
be induced to use its bargaining power in commitnpeacedures to reach beyond the
goal to remedy a given infringement and to pursueremambitious strategies,
attempting to restructure markets according tooits visiort® or to implement non-
competition goal§? Commitment decisions could thus become a powémittument
for regulating markets.

The requirement that the undertakings concerned pursent to the commitments is
not necessarily a sufficient safeguard againsethis&s®® The threat of long and costly
legal proceedings with possibly damaging effectsttim companies’ reputation, may
induce companies to offer commitments even in cadesh they believe to be without
merits®® In cases of more clear-cut infringements, theahoé high fines may induce
companies to offer more far-reaching remedies thase the Commission might have
been able to impo<8.In some cases, the Commission’s regulatory interasd the
defendant’s economic interests may become alignethe course of a commitment
procedure, which may result in collusion to theideent of third partie® — Alrosamay
illustrate the practical relevance of this rfék.

These concerns were all the more acute becauseulbe governing commitment
proceedings were (and are) in many respects inamgimportant question relating to
the legal constraints which the Commission mustpees when employing the
commitment decision procedure (a), the procedighats of the undertakings concerned

o wils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at &eorgiev,
Utah Law Rev. 2007, 971, at 876 and 1023.

®1 Georgiev,Utah Law Rev. 2007, 971, at 1031-1032, suggestiag“EU commitment decisions reflect
regulatory policy, rather than antitrust law”.

52 MestmackerEBOR 2000, 401, 441. For similar concerns reggrdie use of consent decrees in the
US, seeDouglas MelamedAntitrust: The New Regulation, Antitrust, Fall 19913, at 14: “antitrust
law is coming to the point [where] what mattersad what the law requires, but rather what thegmes
government wants”.

83 SeeWaelbroeckGlobal Competition Law Centre Working Paper 1/083: “La négociation avec une
autorité n'est en effet en rien une négociationaames égales’ ... Il s’agit au contraire d’'une
négociation avec une autorité qui dispose — en ¢tasten droit de la concurrence — d’un pouvoir de
sanctiori.

%4 Cook 29(2) World Comp. 2006, 209, 212-213.

% For this risk sedemple Langjn: 2005 Annual Proceedings of the Fordham Coreotaw Institute
(Barry Hawk ed., 2006), 265, at 275 and 316-317s Thay be a concern in tlEeONandRWEcases.

% pace,European Antitrust Law, 2007, p. 237 sees theaislegulatory capture.

%" For the serious and direct economic effects imgdseboth commitment decisions upon third parties
who were not a party to the proceeding, $&eorgiev,Utah Law Rev. 2007, 971, 1021.
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as well as of third parties (b) and the legal éffeaf commitment decisions vis-a-vis
national courts and competition authorities (c) aerted) open.

(a) Before the CFI handed down tAkosajudgment, it was completely unclear within
which legal limits the Commission could decide take commitments binding — and
whether there were any such limits at all. How @iy must the Commission
investigate competition infringements, and how @&y must it define its competitive
concern, before entering into commitment negotie®/NVhat information must the
“preliminary assessment” entail, as compared tald'$tatement of objection” which is
required in an infringement proceeding under Aitl)7of Reg. 1/2008% Can the
Commission accept, and make binding, any commitsehat the undertakings
concerned voluntarily offer, or does it have touing into the proportionality of the
commitments? If so, how intense does this analyaige to be? Can the Commission
make binding commitments in geographic or produatkats that did not form part of
its investigation — as apparently happened in @aeca-Cola case? Can the
Commission trade off a fine it would normally impo$or a like infringement of
competition rules against a far-reaching remedy thaan not be sure courts would
accept? Not entirely surprisingly, the Commission was bé tview that it should be
able to use the commitment decision procedureeagbfl as possible. Burdening the
procedure with legal obligations would undermine itery purpose to promote
effectiveness. The fact that all commitments aferefl voluntarily should generally be
a sufficient safeguard. Any judicial review sholde limited to a control for manifest
errors in a complex economic assessment carriedt@udetermine whether the
commitments meet the competitive concerns expreéssed

(b) Another set of questions relates to the procddughts in commitment decision
procedures: do the undertakings concerned, asawellird parties, enjoy essentially the
same rights as in an infringement proceeding uAder7 of Reg. 1/2003, in particular
as regards the right to be heard and the right¢ess to the file, or can these rights be
curtailed for reasons of procedural efficien@y®urthermore, can a commitment
decision be appealed by the undertakings that b#feeed the commitments, or does
the voluntary nature of commitments impede sucbraptaint?*

% There is agreement that the “preliminary asses&nsan be shorter and less formal than the statemen
of objections — but the Commission’s ImplementinggRlation 773/2004 does not contain any more
specific rules.

%9 Case COMP/A.39.1 1 6/B2 Goca-Cola(Commission decision of 22 June 2005) — €eek 29(2)
World Comp. 2006, 209, at 212-213: The Commissiowestigation had covered only four Member
States. The negotiated commitments, however, appiiall EU Member States in which Coca-Cola’s
carbonated soft drinks accounted for more than 49%ales and more than twice the share of the
nearest competitor. In addition, Coca-Cola was irequto use its best efforts to ensure that alitof
EU bottlers — including those that were not parthef Commission's investigation — agreed to abide b
the commitments.

0 This question is arguably raised by tRON and theRWE<case.
"L See CFIAlrosa,paras. 80-81.

2 See for discussiohish,in: M.Johansson, N. Wahl and U. Bernitz (eds), tAmicorum in Honour
of Sven Norberg, 2006, p. 555, at 564-56émple Langin: 2005 Annual Proceedings of the Fordham
Corporate Law Institute (Barry Hawk ed., 2006), 285277-278.

1n favour of a right to appeal commitment decisi@ee, for instanc&Vils, in: Wils, Efficiency and
Justice in European Antitrust Enforcement, 20085.at 44, pointing out, the preconditions that. Ar
230 EC sets out for the admissibility of an appmal at least formally fulfilled; similawaelbroeck,
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(c) Finally, the legal effects of commitment degcis on national courts and
competition authorities remain an open questioncodding to Recital 13 of Reg.
1/2003, commitment decisions do not conclude "weethr not there [...] still is an
infringement” and are “without prejudice to the paw of competition authorities and
courts of the Member States to make such a findirgydecide upon the casé’n fact,
there is broad agreement that commitment decist@amsin no way prevent private
parties from bringing or continuing private actiansational courts to obtain damages
on the basis that theastconduct of the addressees of the commitment adec{before
the commitments were complied with) constitutedrdringement of Articles 81 or 82
EC.”® Neither a finding by a national court that thees been no infringement nor a
finding that there has been an infringement (whiobuld, however, remain to be
proveri®) would in any way run counter to the Commissiootsnmitment decision
within the meaning of Article 16(1) of Reg. 1/20@8 would violate Art. 10 EC.
Similarly, a national competition authority couldaithough this is unlikely to happen in
practicé’ — continue to investigate the past conduct of #uklressees of the
commitment decision and find an infringement of. /A1 or Art. 82 EC, possibly even
imposing fines, without undermining the full effeof the commitment decision’s
operative part (within the meaning of Art. 16(2) &eg. 1/2003). It is more
controversial whether national courts and competituthorities could find that there

Global Competition Law Centre Working Paper 1/0823-24. Against a right to appeal commitment
decisions: Cook 29(2) World Comp. 2006, 209, &#22-223; Temple Lang,in: 2005 Annual
Proceedings of the Fordham Corporate Law Insti{f@arry Hawk ed., 2006), 265, at 296. More
cautious:Whish in: M.Johansson, N. Wahl and U. Bernitz (edshetAmicorum in Honour of Sven
Norberg, 2006, p. 555, at 570: “Given that the @eti9 procedure is voluntary on the part of theigesar
that offer commitments, they will presumably nopeal against an Article 9 commitment decision ...".

" Third sentence of recital 13. Similarly in therthisentence of recital 22: "Commitment decisions
adopted by the Commission do not affect the povi¢he courts and the competition authorities of the
Member States to apply Articles 81 and 82 of thealy".

5 See, for instancayhish in: M. Johansson, N. Wahl and U. Bernitz (edset. Amicorum in Honour
of Sven Norberg — A European for All Seasons, (Braty 2006), p. 555, at 56 Armengol / Pascual,
27(3) ECLR 2006, 124, at 128pils, in: Wils, Efficiency and Justice in European Antst
Enforcement, 2008, p. 25, at 41-42.

®In their proposed commitments, the undertakingscglly take great care to avoid any admission of a
violation of Art. 81 or Art. 82. Also, the commitmiedecision itself does not establish an infringetne
Wils, in: Wils, Efficiency and Justice in European Amtst Enforcement, 2008, p. 25, at 42 points out
that, although the existence of the infringemedead remains to be proven, national courts may take
into account in their assessment that the Commmissichen opening the commitment decision
proceedings, must have had serious doubts as todtingatibility of the undertakings' past conduct
with Articles 81 and 82 EC. Similarlyfemple Langjn: 2005 Annual Proceedings of the Fordham
Corporate Law Institute (Barry Hawk ed., 2006), 2&85p. 287.

7 SeeWhish in: M. Johansson, N. Wahl and U. Bernitz (edshet Amicorum in Honour of Sven
Norberg, 2006, p. 555, at 567-568. According ta A& Reg. 1/2003, the Advisory Committee must be
consulted before a commitment decision is issuede RAdvisory Committee is composed of
representatives of the competition authoritieshef Member States. ThHeoca-Colacase provides an
example of how the coordination between the Comionsand the national competition authorities
works in practice: The Spanish competition autlyprivhich had investigated against Coca-Cola
alongside of the Commission for a significant perdd time, closed the case after the Commission had
issued its commitment decision without making arplieit statement as to the existence or absence of
an infringement of Art. 81 or Art. 82 — sAéemengol / PascuaR7(3) ECLR 2006, 124.
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continues to be an infringement of Art. 81 or A82 EC despite the commitments
imposed, and grant injunctive reli&br impose further remedié3.

Many of these controversial issues have been asketieslirectly or implicitly, by the
CFl in theAlrosajudgment.

[ll. The CFI's Alrosa Judgment

Alrosa is the first case in which the CFl has been adkedeview a commitment
decision under Art. 9 of Reg. 1/2083The CFI has seized the opportunity to clarify the
nature and function of commitment decisions, thgeduf the Commission within the
framework of the commitment decision procedure, soghe fundamental due process
requirements. In doing so, it redefines the rulethe commitment decision procedure,
and creates important safeguards against someeaisks inherent in this instrument.
Alrosacertainly is a landmark ruling, should it be comied on appeal.

1. The Facts of the Case

De Beers and Alrosa — the No. 1 and No. 2 prodandrsupplier of rough diamonds in
the world — intended to formalize their long-stamgdicommercial relationship by
concluding an agreement regulating Alrosa’s sumglyough diamonds to De Beers.
Under this 5-year agreement, Alrosa would esséyntidll the entire production of
rough diamonds meant for export outside the ComiywfiIndependent States (CIS)
to De Beers. In March 2002, Alrosa and De Beersfiadtthe agreement to the
Commission, with a view to obtaining negative cteme or an individual exemption
under Art. 81(3). Finding that neither a negatileatance nor an exemption was
available, the Commission sent a statement of tbjeto both Alrosa and De Beers. It
sent a separate statement of objections to De Berpsessing the opinion that the
agreement could also constitute an abuse of a @gmnhposition prohibited by Art. 82.
In December 2004 — the Reg. 1/2003 had meanwhitrexhinto force — Alrosa and De
Beers offered joint commitments to the Commissiadar Art. 9 Reg. 1/2003 in order
to settle the case. The commitments provided famogressive reduction in the sales of
rough diamonds from Alrosa to De Beers, the valuwtich was to go down from $
700 million in 2005 to $ 275 million in 2010, tolwequently be capped at that level.
The Commission — finding that these commitmentsnarifacie met its competitive
concerns — submitted them to a “market test” inoed@nce with Art. 27(4) of Reg.
1/2003. Negative comments by third parties indutteel Commission to change its

8 n the case that private parties have broughttiorabefore a national court.
9In the case that national competition authoritiesacting.

8 A second case is currently pending before the-C$é¢e Case T-45/0Bransportes Evaristo Molina v.
Commission[2008] OJ C 92/36: The case involves a third-papplication for annulment of the
Commission’s commitment decision Repsal The claim is that the commitments made binding go
beyond the aim of Art. 9 of Reg. 1/2003, in thatlare not based on a correct interpretation of the
competition rules, and that they violate the préipaality principle. Another appeal against tRepsol
commitment decision has been dismissed as inadidssisee Case T-274/@staser EI Mareny v.
Commissiongismissed by Order of the CFI of 25 October 2007.
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initially favorable position and to ask Alrosa amk Beers to submit fresh joint
commitments which should lead to a complete cessaif their trading relationship

from 2009 on. Alrosa was unwilling to comply withig request. De Beers, however,
decided to offer individual commitments which comgl with the Commission’s

request. These individual commitments were forwdrtte Alrosa, together with an

invitation to submit comments. But only three weddki®r, and before Alrosa could
fully make use of its right to be heard, the Consinis adopted an Art. 9 decision
addressed to De Beers in which it made De Beexgpgeed commitments binding.
Alrosa applied to the CFI to annul that decision.

2. The Judgment

The CFI starts by confirming that Alrosa’s acti@m &annulment is admissible: although
Alrosa was not the addressee of the Commissionssida, it was of direct and
individual concern to it (Art. 230(4) EC). The dsion was aimed at bringing to an end
the trading relationship between Alrosa and De 8eand therefore directly and
immediately affected Alrosa’s legal situation atsldompetitive position on the market
(para. 38-40).

Turning to the substance, the CFI finds that Ali®sation for annulment succeeds on
two grounds: the commitment decision infringesghaciple of proportionality, and the
Commission has violated Alrosa’s right to be heard.

a) Infringement of the Principle of Proportionality:

The CFI's analysis of the principle of proportictablnd its application to commitment
decisions is a core part of the judgment, and,pileld, will change the way the
commitment decision procedure is conceived and eyepl. Alrosa had complained
that the Commission had exceeded its legal powersrdering the complete cessation
of the trading relationship and prohibiting anyuiwt contracts for the sale or purchase
of rough diamonds between Alrosa and De Beersrfandefinite period of time. This,
according to Alrosa, went beyond what was apprt@rand necessary to meet the
Commission’s concerns under Art. 82. The Commissionthe other hand, argued that
it should not be obliged to conduct a full propamtlity assessment in the course of a
commitment decision procedure, because this wontttmine its purpose to allow for
more administrative efficiency. The Commission dtolbe obliged to reject
commitments that areamanifestly excessive, but since commitments are offered
voluntarily, this should be a rare case. The jadiceview should, in any case, be
limited to verifying whether there has beenmenifestbreach of the principle of
proportionality, or more generally a manifest elirothe complex economic assessment
carried out by the Commission.

The CFI outright rejects the Commission’s argumeatsl finds that the principle of
proportionality — a general principle of Commuriiyv — applies to Art. 9-decisions in
the same way as it applies to infringement decssiamder Art. 7(1), even though it is
not explicitly mentioned in Art. 9(1) of Reg. 1/2D(para. 92 and para. 95). The
Commission is obliged to perform a full proportititya analysis before it makes

commitments binding under Art. 9(1). The voluntaature of the commitments does
not relieve the Commission of the need to complhe principle of proportionality
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(para. 105): it is the Commission’s decision alomeich makes the commitments
binding and has legal consequences for the undegsKpara. 86). The Commission
therefore bears full and sole responsibility fog tontent of its commitment decisions
in essentially the same way it bears responsibflity the content of infringement
decisions under Art. 7(1) of Reg. 1/2003 (see p&&as38).

The CFI refuses to accord a contractual chara¢tsore sort to commitment decisions.
Instead, it emphasizes that a commitment decis®rssentially of the same nature as
an infringement decision under Art. 7(1) of Reg2QD3: it constitutes “a binding
measure which puts an end to an infringement atenpial infringement” (para. 87). In
a commitment decision procedure, the Commissiorer@ses all the prerogatives
conferred on it by Articles 81 EC and 82 EC, wiik pnly distinctive feature being that
the submission of offers of commitments by the utadéngs concerned means that the
Commission is not required to pursue the regulappogedure laid down under Article
85 EC and, in particular, to prove the infringenigpara. 87). Commitment decisions
may indirectly have legal effects erga omnes, whiwh undertaking concerned would
not have been in a position to create on its owargp88). The Commission is,
therefore, responsible to ensure that commitmeradenbinding are an adequate and
proportionate response to the infringement alléged.

Both infringement decisions and commitment decisiparsue the aim to ensure the
effective application of the competition rules @a®5): infringement decisions put an
end to a clearly established competition laWwingement commitment decisions put an
end to a clearly established competitmoncern(para. 100). When deciding to make
commitments offered under Art. 9(1) of Reg. 1/20§i8ding, the Commission must
ensure that the measures adopted do not exceedisvappropriate and necessary to
achieve this aim (para. 98), namely to re-estaldipliance with the rules infringed
(para. 102). When there is a choice between sevapplopriate measures, the
Commission must take recourse to the least onefpara. 98). In order to ensure
compliance with these principles in the contexaofArt. 9 decision, an analysis of the
market and an identification of the infringemenvisaged are required, which may be
less definitive than the analysis required fordpelication of Article 7(1) of Regulation
1/2003, but should be sufficient to allow a revielv the appropriateness of the
commitment (para. 100). The CFlI emphasizes that $decisions cannot be used to
require undertakings to comply with commitments ahhivould, under Art. 7(1) of
Regulation 1/2003, be disproportionate to the mgfement (para. 101). As to the
judicial review of the proportionality of commitmisnmade binding, the CFI accepts
that it is limited to a manifest error assessmehene the Commission has in fact
engaged in a complex economic assessment. But veliere assessment is lacking, a
full review of the proportionality will be perforrdeby the court (para. 110-111).

In applying these principles to the facts of theegathe CFI finds that a commitment
which prohibits absolutely any future trading redas between Alrosa and De Beers for

81 See CFIAlrosa, para. 88: “[The Commission] is not obliged in angiyato take into account, and,
fortiori, to take into account on a take-it-or-leave-it bashe offers of commitment which the
undertakings concerned submit to it". See also.pEd&: “... the voluntary nature of the commitment
... does not relieve the Commission of the need tmpdp with the principle of proportionality,
because it is the Commission’s decision which makese commitments binding. The fact that an
undertaking considers, for reasons of its own, ithet appropriate at a particular time to offertae
commitments does not of itself mean that those cibmemts are necessary”.
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an indefinite period of time is disproportionatethe alleged infringement of Art. 82
EC. If the Commission’s concern was that the casiolu of the notified agreement
would have prevented Alrosa from operating as a@ependent supplier on the rough
diamond market and would have eliminated a soufsoply for potential customers,
a prohibition to implement that agreement would éhaufficed to put an end to the
abuse (paras. 113-114). If the Commission’s corcegtated to the existence of long-
standing relations between Alrosa and De Beers, cigtinuation of which the
agreement merely ensured, and the aim pursuedebgdmmission was therefore to
end all practices which prevented Alrosa from dsthimg itself as an effective
competitor on the market, the Commission would hatveeast been obliged to assess
whether the commitments offered jointly be Alrogad eDe Beers would have been
sufficient to achieve this aim. This, the Commissfailed to do, claiming that “the
identification of alternative solutions to the coitments that were made binding would
have required a complex economic assessment whitttleA9 of Regulation 1/2003
was intended to avoid” (para. 124). According te FI, this constitutes a manifest
error of assessment:

“[Allthough Article 9 does not require the Commimsi to adduce evidence of the
infringement targeted by the proceedings, that does relieve it of the necessity of
establishing an analytical framework which is siéfint to allow an effective judicial review
of the proportionality of the measures adoptedigpa25).

Compliance with the proportionality principle “races that, when measures that are
less onerous than those it proposes to make bingkisg, and are known by it, the
Commission should examine whether those measurexapable of addressing the
concerns which justify its action before it adopis, the event of their proving
unsuitable, the more onerous approach” (para. 131).

According to the CFI, the Commission could not, eattsexceptional circumstances
which were not identified, have lawfully adoptedden Art. 7(1) a decision which

would have required De Beers to bring to an endh wiffect from 2009, for an

indefinite period, all direct or indirect tradinglations with Alrosa. Such a decision,
which would require Alrosa to make significant cbas to its commercial structure in
order to compete effectively with the dominant camp — De Beers — would have
violated the principle of proportionality (para. @4 The same is then true for a
commitment decision under Art. 9(1).

b) Infringement of the Right to be Heard:

The CFI also finds an infringement of the righbtheard, which would in itself justify
an annulment of the Commission’s decision.

The CFI emphasizes the fundamental importance @frigiht to be heard, which is
recognized as a fundamental principle of Commuréy (para. 191), and also
acknowledged in Art. 41(2) of the Charter of Funeatal Rights (para. 188). It is
furthermore an essential part of the rights of deéerecognized under Art. 27(2) of
Reg. 1/2003. The rights of defence also includ@lat to access to the Commission’s
file (para. 189).

Under the circumstances of the case, Alrosa shbale been granted the full set of
rights of defence as they are normally granted tdefendant, or an “undertaking
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concerned” (para. 187). This is true although tesdily speaking, De Beers alone was
the “undertaking concerned” in the proceedings cetetl by the Commission under
Art. 82 EC. Alrosa was, however, the contractingmper of De Beers in the context of a
long-lasting bilateral trading relationship whidietcommitment decision against De
Beers brought to an end, and it was a party tqthrallel proceedings brought against
both Alrosa and De Beers based on Art. 81 EC. torapetition law case centering
around the lawfulness of a contractual relationsttich could have been, and in effect
was, brought both under Art. 81 and Art. 82, Alrasauld not be treated as a mere
“interested third party” to the proceedings agaibDst Beers for the purposes of Art.
27(4) of Regulation 1/2003. In such “hybrid” caséise Commission’s choice to

procede under Art. 82 cannot invalidate the procadrghts that the parties would

enjoy in an Art. 81-proceeding.

When the Commission decided, in response to thid garty comments on the joint
commitments initially proposed by Alrosa and De Bedhat contrary to its earlier
assessment, these commitments were not suffi@esddress its competition concerns,
but that a definitive cessation of relations betwvebe parties was required, the
Commission was under a duty to hear Alrosa and Ber8(para. 194). The CFl seizes
the opportunity to formulate clear and strict rubeshow the Commission may react to
negative third-party comments received during thealed “market testing” procedure
under Art. 27(4) of Reg. 1/2003. It acknowledgest the Commission is entitled to take
the view, after receipt of the observations from third parties, that the commitments
proposed by the parties did not address the cosceet out in its preliminary
assessment (para. 195). But according to the QiRljs‘ clear that the Commission can
depart from the assessment made of the joint comenits only if the factual
background has changed or if that assessment vestaken on the basis of incorrect
information” (para. 194) — that is under precordifi similar to those listed in Art. 9(2)
of Reg. 1/2003 as preconditions for reopening pdoces once commitments have
been made binding. The CFI thereby implicitly rége¢he Commission’s former
practice, which has treated the Art. 27(4) procedag a market check for the adequacy
of the commitments offered, meant to compensatoine extent for the lack of a full
investigation into the case. If the Commission ldiged to perform an investigation
“sufficient to allow a review of the appropriatesesf the commitment” and to fully
assess the appropriateness and proportionalitheoEdmmitments offered, as the CFlI
has argued in the first part of tidrosa judgment (para. 100), only additional facts
brought forward by third parties should be ablertake the Commission change its
mind. Of such new facts, the undertakings concemest be informed, and they have a
right to be heard (para. 196). This procedure ad@® concerns that third parties could
use the market testing procedure strategicallyrdeoto induce the Commission to
impose a straightjacket upon a competitor. In thes@nt case, Alrosa initially only
received a summary of the conclusions which the @msion had drawn from the
third-party observations (para. 196), but was noanted full access to the
Commission’s file, as would have been required rdeo to ensure an effective
protection of its rights of defence. When Alrosaally received those observations, it
was not granted an opportunity to provide an effecteply and to propose new joint
commitments with De Beers (para. 201). Bimsadecision has been appealed and is
currently pending before the E&.

82 Case C-441/07 P Gommission v. Alrosa.
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IV. Implications of Alrosa and some Remaining Questions

Should the Alrosajudgment be upheld by the ECJ, it will fundamenytatie-
conceptualize the function of commitment decisians the structure of commitment
decision procedures, with likely repercussions oml@gous provisions in national
competition law$? Alrosa does not conceive commitment decisions as “setti¢stie
i.e. as essentially voluntary bilateral agreeméatsed on a negotiated bargain by which
the defendant accepts certain constraints in rédturan end to the official charges. A
negotiated settlement procedure would imply a broatgin of discretion for the
authorities in striking a bargain, as the Commisdias in fact claimed. In the view of
the CFlI, by contrast, commitment decisions undedr 8{l) of Reg. 1/2003 are public
law enforcement in the same way as infringementsdsts under Art. 7(1) of Reg.
1/2003. Both pursue the aim to put infringementaoend. In both proceedings, the
Commission is fully bound by the substantive ridésompetition law, namely Art. 81
and Art. 82 EC, and by the general principles thaply to any exercise of public
authority under European Community law, includihg proportionality principle and
the procedural guarantees. For commitment decidior®e lawful, the Commission’s
investigations of a case must be sufficiently sesiand substantial to clearly identify
and circumscribe a competitive concern and to asdbe adequacy and the
proportionality of commitments offeréd. The one advantage that the commitment
decision procedure offers for the Commission igt thadoes not have to prove an
infringement of Art. 81 or Art. 82 in full. It willhowever, have to substantiate its case,
and remains subject to all other duties and cantitwht apply in regular infringement
proceedings. Most importantly, commitment decisitaraain fully subjected to judicial
review. In the eyes of the CFI, the commitment sieai procedure as introduced by
Art. 9 of Reg. 1/2003 is not a sufficient basis toading off fundamental legal
guarantees and controls against administrativeieffty. This is true at least where
commitments made binding affect the rights of tipedties which were not themselves
a party to the commitment proceedings, as was dise mAlrosa® The Commission
must not make binding commitments which negatiafgct third parties in a way that
they would not be affected in an infringement pemiag under Art. 7(1). The
Commission must ensure not to go beyond the pui@ement of Art. 81 or Art. 82
(para. 149).

8 For a brief overview se@emple Langjn: 2005 Annual Proceedings of the Fordham Coreotaw
Institute (Barry Hawk ed., 2006), 265, at 306-3B8r a discussion of the German § 32b GWB see:
Bornkammi,in: Brinker / Scheuing / Stockmann (eds.), FSR#iner Bechthold zum 65. Geburtstag,
2006, pp. 45 et seq. For some remarks on the FréinetBelgian and the Irish system s&gorgiev,
Utah Law Rev. 2007, 971, at 994-995.

8 Article 7(1) of Reg. 1/2003 specifies that the @aission may impose in infringement decisions “any
behavioural or structural remedies which are priopoate to the infringement committed and
necessary to bring the infringement effectivelyato end. Structural remedies can only be imposed
either where there is no equally effective behadbuemedy or where any equally effective
behavioural remedy would be more burdensome foruthgertaking concerned than the structural
remedy”.

8 See CFIAlrosa para. 88, where the CFI stresses the fact that9Adecisions “may indirectly have
legal effecteerga omnesas one of the reasons why the Commission hastecylar responsibility for
commitments made binding, despite the fact that treeve been offered voluntarily by the undertaking
concerned.
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Beyond these fundamental principles, Aleosajudgment provides answers to some of
the more concrete questions raised above.

1. Function, Form and Content of the Preliminary Assament

The CFI has clarified that the commitment decispncedure does not relieve the
Commission from the obligation to engage in a sidfitly profound and serious
analysis of the market and the allegedly illegalctices so as to have a clear picture of
the nature, scope and competitive relevance ofatleged infringements and of the
types of remedies that are necessary to put themnt@nd® The result of this
investigation must be reflected in the preliminaagsessment. Although such a
preliminary assessment can, and typically will berter and less detailed than a
statement of objections, it must fully set out asubstantiate the Commission’s
competitive concerns and provide a sound basisttier assessment whether the
commitments offered are proportionate to the iigieiment of competition rules. This is
vital for the full protection of the rights of thendertakings concernédand it is an
essential precondition for an effective judicialntol meant to ensure that the
Commission remains limited to enforcing the substanf the competition rules.

With a view to this function of the “preliminary ssssment”, a course of action like the
one apparently chosen in théoca-Cola case as well as irRepsol where the
preliminary assessment seems to have followed da&temegotiations between the
Commission and the undertakings concerned, and amgsably written to fit the
commitments agreed, would likely not withstand qiali control. Where commitment
decision procedures are perceived as public lawreafent, and not as settlements
proper, due process rules and principles of adinatige transparency will require the
Commission to clearly define and set out the atleigéringement first before it enters
into negotiations on commitments or remedfes.

2. Proportionality and Close Correspondence betweenmetitive Concerns and
Commitments Made Binding

The core insight from thAlrosajudgment is that in case of an action for annulntieat
commitments made binding will be subject to a futhportionality review by the court.
In substance, the commitments must clearly cormedpgo the alleged infringement of
Art. 81 or Art. 82 EC as explicated in the prelisniyp assessment. Only such
commitments may be made binding which could havenbenposed in a formal

8 See alsoWils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at 33:
The “preliminary assessment” must follow an invgation of the case, sufficiently serious to have
allowed the Commission to take a preliminary positabout the existence of an infringement and
about the likely imposition of fines, and sufficigndetailed to serve as a benchmark against widch
evaluate any commitment proposals.

87 Emphasized byVaelbroeckGlobal Competition Law Centre Working Paper 140820 et 21.

% |n a large number of commitment procedures, the@ission has initially issued a full “statement of
objections” — e.g. Case COMP/B-1/37.966 (Commisddatision of 11 October 2007) Bistrigaz
Case COMP/37.984 — SkyTeam, [2007] OJ C 245/46.
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infringement procedure, had the facts alleged besiy proved®® It is therefore
doubtful whether a commitment not to engage in aterttypes of conducts on
geographic markets which were not investigatedngy@ommission — as was done in
Coca-Cola— would stand up to the CFI’s scrutiny.

Furthermore, the Commission has to carry out againomic assessment whether the
commitments are necessary, i.e. whether they dogooteyond what would be
appropriate and necessary if the infringement heenbfully established, or whether
other, less onerous commitments would suffice.h ¥iew of the CFlI, it is not the
purpose of the commitment decision procedure uAder of Reg. 1/2003 to allow the
Commission to save costs and time by skipping bresating this scrutiny.

In light of Alrosa trading off the imposition of a potentially higine against a
commitment by the defendant to implement a radis&uctural remedy the
proportionality of which is controversial — as isri@ntly envisioned ife. ONandRWE

— may be a legally questionable stratéyiccording to Recital 13 of Reg. 1/2003,
“[clommitment decisions are not appropriate whéee €ommission intends to impose a
fine”. The Commission has apparently chosen to sl recital narrowly so as to
exclude commitment decisions only in cases of r@elcartels where the goal of
effective deterrence appears to require the impostf a fine. But effective deterrence
may also be important in non-cartel cases. Furthezprecital 13 arguably responds to
a more general concern: the purpose of the commttqecedure is to alleviate the
burden of proof for an infringement of competitionles. It is not to boost the
Commission’s power to bargain for far-reaching amassibly legally vulnerable
remedies in exchange for a “waiver” of fines. A caate threat of high fines will almost
always raise the specter that the process of “@ngg for commitments is inherently
skewed® The Alrosa judgment, with its emphasis on ensuring the propoality of
commitments vis-a-vis the alleged competition lamfringement underlines the
relevance of this concern.

In another respect, the Commission has meanwhdeted to theAlrosa judgment:
DistrigaZ? — the first commitment decision issued after theosa judgment was
published —includes a detailed discussion on tlopgotionality of the commitments
made binding, a specification of the finding on e¥hthis assessment is based, and a
specification of some of the circumstances unddchvthe Commission would reopen
the proceedings under Art. 9(2) Reg. 1/2003 in otdealleviate the commitments. This
is an important evolution of the Commission’s conmant decision practice which

8 Temple Langin: 2005 Annual Proceedings of the Fordham Corteotaw Institute (Barry Hawk ed.,
2006), 265, at 283NaelbroeckGlobal Competition Law Centre Working Paper 1/0826.

“From a policy perspective alsdVhish in: M. Johansson, N. Wahl and U. Bernitz (edshet
Amicorum in Honour of Sven Norberg, 2006, p. 5565d0-571: “... there is much to be said for
pursuing serious infringements right through tooarfal decision, including the imposition of fines:
failure to do so may mean that the full impacta# taw is obscured”; an@eorgiev,Utah Law Rev.
2007, 971, at 1025 and 1026.

%1 According toWaelbroeck Global Competition Law Centre Working Paper 1/0826, the threat of a
fine puts into doubt the voluntariness of the cotrmint offers by the undertakings concerned.
Therefore, all procedural guarantees should appbluding the right to appeal the decision, where
commitments are accepted in light of the threat fife.

92 Case COMP/B-1/37.966 (EU Commission Decision oOttober 2007) Bistrigaz
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goes some way to address the concerns and will erevftomplex economic
assessments are at issue — affect the intengitye @ FI's judicial review.

3. Procedural Safeguards: the Right to be Heard, artetRight to Access to the
File
Contrary to some initial concerfisthe right to be heard and the right to acces$ido t
file are fully guaranteed in the context of comnetm decisions. The procedural rights
of the undertakings concerned are equivalent torititeés they enjoy in infringement
proceedings under Art. 7(1) of Reg. 1/2663he right of full access to the file —
including access to the third parties’ observationhe context of a market test which
convinces the Commission that commitments must foended or changed — is
essential to enable the undertakings concernesdsisa the legal situation and make an
informed judgment which commitments to offer, ifyan It is an important part of the
right to defenc& but also an additional safeguard that no disptipuate
commitments will be imposed.

The rights of third parties during an Art. 9 progesiremain open aftéklrosa, on the
other hand. Alrosa’s full right to access to thHe Was justified by the fact that it was to
be treated like an undertaking concerned. It isctedr whether in other situations third
parties have a right to receive a non-confidentgaision of the preliminary assessment,
analogous to their right to receive a non-configgéntersion of the statement of
objections in Art. 7 procedur@® However, the parallel treatment of Art. 7 processur
and Art. 9 procedures which the CFI advocates sitgdbat such a right does exi5tf
the Art. 9 procedure is construed as public cortipatiaw enforcement similar to the
enforcement under Art. 7 of Reg. 1/2003, there app® be no justification for putting
third parties in a significantly worse positifl. This is true in particular if the
Commission’s commitment decisions in effect alswdmational courts and competition

93 SeeCook 29(2) World Comp. 2006, 209, at 219-2%0hish in: M.Johansson, N. Wahl and U. Bernitz
(eds), LiberAmicorum in Honour of Sven Norberg, 80fp. 555, at 564-566. For further discussion see
Wils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at 34-36

% See: Commission’s Notice on the rules for acceshé Commission file, 13 December 2005, [2005]
0J C 325/7 — the Notice does not refer explicitlyttte Art. 9-procedure; but it follows from the GFI
Alrosa judgment that the same principles will apply. Séso:aTemple Lang,in: 2005 Annual
Proceedings of the Fordham Corporate Law Instigtery Hawk ed., 2006), 265, at 277.

% See Whish in: M.Johansson, N. Wahl and U. Bernitz (edsherAmicorum in Honour of Sven
Norberg, 2006, p. 555, at 566.

% \Whish in: M.Johansson, N. Wahl and U. Bernitz (edshetAmicorum in Honour of Sven Norberg,
2006, p. 555, at 566.

" For this additional dimension, sewils, in: Wils, Efficiency and Justice in European Antst
Enforcement, 2008, p. 25, at 36.

% For this right, see Art. 6 of the EU Commissiolgplementing Regulation 773/2004.

% See alsoTemple Langjn: 2005 Annual Proceedings of the Fordham Corgotaw Institute (Barry
Hawk ed., 2006), 265, at 280.

19%Similar: Whish,in: M.Johansson, N. Wahl and U. Bernitz (eds),etAmicorum in Honour of Sven
Norberg, 2006, p. 555, at 565. See alsmmple Langjn: 2005 Annual Proceedings of the Fordham
Corporate Law Institute (Barry Hawk ed., 2006), 265 319 for the concern that the commitment
procedure may not adequately protect the intesddtsrd parties.
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authorities: in this case, the Commission must enthat the rights of third parties are
fully protected in the commitment decision procediit

4. The Concerned Undertakings’ Right to Appeal

While Alrosa does not explicitty address the controversial daastwhether
undertakings whose commitments have been madenggimiight have a right to appeal
the decision in courf? the CFI's reasoning makes it likely that such etica would be
admissible in principlé®® This follows from the CFI's emphasis on the fabatt
commitment decisions constitute public law enfoream and that the Commission
ultimately bears full and sole responsibility faetcommitments made binding and their
proportionality. The CFI explicitly refers to theanallel case law on commitments
offered in merger control proceedings, which — everthey have been offered
voluntarily by the merging parties — can be apmbdélased on Art. 230 E€ (paras.
106-107).

Even if the appeal is admissible under Art. 230 #@€,fact that commitments have been
offered voluntarily to achieve a desired result mfgct the intensity of judicial review.
In the field of merger control, parties will be sassful in appealing commitments only if
they can show that they have been “arbitrarily édi‘cby the Commission to propose
these measuré® Similar principles might apply in the context afnemitment decision
procedures. Concerns that the Commission will loogerest in the commitment
decision procedure if the addressees of commitihecisions retain their right to appeal
are therefore likely unfounded, all the more siappeals against commitments will be
much less frequent than appeals by the addresdedscsions under Article 7 of
Regulation 1/2003%

10l5ee, howevenWaelbroeckGlobal Competition Law Centre Working Paper 1/08, 18-19: the rights
of third parties are sufficiently protected, atdeafterAlrosa

1%3n favour of a right to appeal commitment decisiseg, for instancéWils, in: Wils, Efficiency and
Justice in European Antitrust Enforcement, 20085.at 44, pointing out, the preconditions that. Ar
230 EC sets out for the admissibility of an appma at least formally fulfilled: the undertakings
concerned are the addressee of the commitmentialeeihich adversely affects their legal position in
that it makes the commitments binding on them. BimWaelbroeckGlobal Competition Law Centre
Working Paper 1/08, p. 23-24. Against a right tgpead commitment decision€ook 29(2) World
Comp. 2006, 209, a@&22-223;Temple Langin: 2005 Annual Proceedings of the Fordham Corgora
Law Institute (Barry Hawk ed., 2006), 265, at 296.

103similar: WaelbroeckGlobal Competition Law Centre Working Paper 1/0824.

10isee ECJ, Case C-89/85 et al. [1993] ECR | 1307a.ph81 —Woodpulp the Court rejected the
Commission's argument that because an undertakingtituted a unilateral act, the companies who
had offered the undertaking were not entitled tpesh “The obligations imposed on the applicants by
the undertaking must be regarded in the same waydess requiring an infringement to be brought to
an end, as provided for by Article 3 of Regulatio. 17... In giving that undertaking, the applicant
thus merely assented, for their own reasons, tecésidn which the Commission was empowered to
adopt unilaterally.”

195CFI, 23 February 2006, Case T-282/02, para. 3T®mentbouwconfirmed by ECJ, 18. December
2007, Case C-202/06 Rzementbouw.

1%see to the same effetilaelbroeckGlobal Competition Law Centre Working Paper 1/0824.
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5. Binding Effect on National Courts and National Congpition Authorities

It is not clear what, if anything, follows frollrosawith regard the important question
of whether and to what extent commitment decisitirsd national competition
authorities and courts in the assessment of futaneluct which is in compliance with
the commitments made binding: Can national coumtsthat the commitments imposed
by the Commission don'’t suffice to put the infringent of Art. 81 or Art. 82 to an end
and grant injunctive relief against conduct tha @ommission has analyzed within the
framework of the commitment decision procedure Witithately not prohibited®’ and
can national competition authorities for the sam@son impose further-reaching
remedies?®

This question has been highly controversial. Basethe clear wording of Recitals 13
and 22 of Regulation No. 1/2008outer Wilsand others have argued that commitment
decisions will not prevent private actions in naéibcourts for injunctive relief or the
imposition of further remedies by national competitauthorities, unless the injunction
or the additional remedies would make it impossiblethe undertaking concerned to
comply (also) with the commitments made bindingthg Commission's decisidf’
Only then would the national measure “run counter’the Commission's decision
within the meaning of Art. 16(1) or Art. 16(2) oeB. 1/ 2003, and violate Article 10
ECM? The main argument in favour of a continued deedimed enforcement of
competition rules is the understanding that commitmdecision — contrary to
infringement decisions under Art. 7(1) of Reg. D20- are not necessarily meant to
bring infringements to an end, but are merely destant that the case no longer
represents an enforcement priority from the Comimigs point of view'** Others have
contested this understanding. According fenis Waelbroeck,a continued
decentralized enforcement would be irreconcilalité the ECJ'dMasterfoodglecision
and the objective of Art. 16 of Reg. 1/2003 to easa “one-stop-shop” systeflf
Statements by DG Comp officials in the context lné €oca-Coladecisior™® have
contributed to the doubts whether DG Comp wouldepta continued pursuit of
competition law infringements by NCAs. In a summaifythe caseGasparonand
Visnaremphasized that “Member States would not be aliiolweun counter to theffet

%n the case that private parties have brought orabefore a national court.
1%n the case that national competition authoritiesasting.
%9ils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at 42-¥&ish

in: M. Johansson, N. Wahl and U. Bernitz (eds)etiBmicorum in Honour of Sven Norberg, 2006, p.
555, at 569. SimilarArmengol / PascuaR7(3) ECLR 2006, 124, at 125-126.

Oils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at 43. For a good
discussion see alsdfemple Lang,in: 2005 Annual Proceedings of the Fordham Coteotaaw
Institute (Barry Hawk ed., 2006), 265, at 301-304.

MFor the fact that the EU Commission is generalefto act on its priorities, see CFl, Case T-24/90,
[1992] ECR Il 2223 -Automec

"3vaelbroeck Global Competition Law Centre Working Paper 1/0812-13. See alsBace,European
Antitrust Law, 2007, p. 242: “When faced with a coitment decision, national authorities and
national courts must close the file on all casesed by the decision in respect of the periodr dfte
decision has been taken”. For a summary of thenaegts for both sides se€emple Langijn: 2005
Annual Proceedings of the Fordham Corporate Lawtins (Barry Hawk ed., 2006), 265, at 287-290.

3Case COMP/A.39.1 1 6/B2Goca-Cola(Commission decision of 22 June 2005)
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utile of the Commission’s commitment decisidn®.For Coca-Cola, the prospect to end
all proceedings, including those before NCAs, warsainly one of the attractions of the
commitment procedure under Art. 9 of Reg. 1/2003fakt, after the Commission had
issued its commitment decision, all national contipet authorities closed the case.

The Alrosajudgment does not deal with the effect of commiitraecisions on national
competition authorities and courts directly. Thel Emphasizes, however, that the aim
of a commitment decision — like of an Art. 7-deaisi- is to put an infringement of the
competition rules to an end (para. 87). It also leasjzes the parallels between Art. 7
procedures and Art. 9 procedures and the facttteaCommission is fully bound by
substantive competition law when it decides to pestunder Art. 9 of Reg. 1/2003. If
this is so, the Commission is arguably obliged,eoit@pens proceedings under Art. 9
and thereby relieves the NCAs of their competencapply Art. 81 and Art. 82 for the
duration of the proceedings (Art. 11(6) of Reg.(0D2), to address the alleged
infringement of competition rules in fuit> If the commitment decision is not a
settlement procedure proper, but part of public petition law enforcement along the
same lines as infringement proceedings under Adf Reg. 1/2003, the Commission
should be required to take full account of the puiniterest to protect competition, and
should no longer be free to deal with the infringets set out in the preliminary
assessment only in part, according to its own eefoent priorities!® As a necessary
corollary of this interpretation, Art. 16 of Reg/2003, according to which national
courts and competition authorities have to resganod possibly to enforé¥) the
commitments made binding under Art. 9 of Reg. 180@uld bar national courts from
granting injunctive relief and NCAs from imposindditional remedies with a view to
the infringements addressed by the commitment ecisdespite the text of Recital 13
and 22 of the Reg. 1/200%8 To acknowledge this re-centralization effect of
commitment decisiog§9 is only to acknowledge the effects that the Corsmaiss
commitment decisions actually have in practiceiomal competition authorities and

1“See:Gasparon / VisngrCompetition Policy Newsletter, Autumn 2005/36p, 64

"5For a similar interpretation of thélrosa judgment, se&VaelbroeckGlobal Competition Law Centre
Working Paper 1/08, p. 12

1eTemple Langin: 2005 Annual Proceedings of the Fordham Coteokaw Institute (Barry Hawk ed.,
2006), 265, at 289 has rightly pointed out thas thill make it more difficult for the Commission to
adopt commitment decisions, and to some extent comiges the goal of the commitment decision
procedure to enable the Commission to handle aases efficiently. It is, however, in line with the
CFI's finding in Alrosathat the commitment decision procedure cannot bd ts avoid a sufficiently
serious investigation of the case to have a cledrsabstantiated view of the relevant infringements

"This is the position of the EU Commission — see MEB®/217: “... national courts must enforce the
commitments by any means provided for by natioaal, lincluding the adoption of interim measures”.
Similar: Temple Langjn: 2005 Annual Proceedings of the Fordham Cotgotaw Institute (Barry
Hawk ed., 2006), 265, at 290. For discussionXk#® Davies / Manish Da®rivate Enforcement of
Commission Commitment Decisions: A Steep Climb, Bdbentle Stroll, in: Fordham Corp. L. Inst.,
2006, pp. 199 et seqwhish in: M. Johansson, N. Wahl and U. Bernitz (edshet Amicorum in
Honour of Sven Norberg, 2006, p. 555, at 569-57@ational competition authorities and national
courts are not bound by an Art. 9 decision, “how tiey, nevertheless, be bound by a duty to enforce
the same decision?”.

"8\ational courts and NCAs would, of course, still tempetent to act outside the scope of the
competitive concerns addressed by the commitmeniside.

9Georgiev,Utah Law Rev. 2007, 971, at 1030.
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courts almost inevitably take them as a signal thate no longer is a need to &&.
The decentralized application of competition rdi@s not been an effective instrument
to address any remaining concerns.

Should the Commission use (and, contrary to thaiopidefended here, be allowed to
use) commitment decisions merely to state thatcds® is no longer an enforcement
priority, it should at least be required to makattivery clear in the text of the
commitment decisiof?’ so as to avoid misleading signals to national cetitipn
authorities and court€? This, however, would compromise the value that a
commitment decision would have for the undertakicgscerned.

6. Conclusions

When the EU Commission proposed to introduce comenit decisions, it perceived
them to be a form of negotiated settlement, modehepart along the lines of the US
consent decre® The conditions for the use of this new settlenmntedure should be
flexible, and the Commission should be able to @gi@ a settlement where its
commitment to an efficient use of its limited resms and its enforcement priorities
justified this choicé?® In Alrosa the CFI has refused to conceive and interpret
commitment decisions along those lif&s.

The court’s reasoning has a firm basis in prinapdé European law. With a view to
competition law, the Commission’s mandate is setioért. 85 EC. It is to “ensure the
application of the principles laid down in Articl8& and 82", and, if it finds that there
has been an infringement, to “propose appropriaasures to bring it to an end”. Both
in its content and in its limits, this clear maredas the basis for guaranteeing the
effectiveness of European competition law. Ensutiingt the Commission remains
closely tied to the substance of the competitideswand providing for an effective
judicial review are essential for protecting théabae of powers and the rule of law. In
light of these principles, the CFI has re-estalelisfour fundamental safeguards against
possible abuses of the commitment decision proeedine Commission’s duty of
investigation and clear formulation of the chardell judicial review of the
proportionality of the commitments; full protectiaaf the concerned undertakings’

12%Thjs is emphasized B/aelbroeckGlobal Competition Law Centre Working Paper 1/081.3.

21r0r this position, se@emple Langin: Fordham Corp. Law Inst. 2005 (2006), 265, 20:2The better
interpretation seems to be that the Commission takg its enforcement priorities into account, but
that it should make the firmest statement it caoualthe unlikelihood of any infringement occurriifig
the commitment is fully carried out”.

124\/aelbroeck Global Competition Law Centre Working Paper 1/p8, 13-14 argues that this will not
suffice: National courts and competition authositiéll nontheless refuse to act.

123ils, supranote 2, p. 7Whish in: M. Johansson, N. Wahl and U. Bernitz (edspet Amicorum in
Honour of Sven Norberg, 2006, p. 555, at 557. Rerrelevance of consent decrees in US antitrust law
and a description and discussion of the system Geergiev,Utah Law Rev. 2007, 971 et seq.

1292 Commission, MEMO/04/217.

125For the thesis that the US system of consent deaaenot be transferred to the EU with its differen
institutional framework without more ségeorgiev,Utah Law Rev. 2007, 971, at p. 1007-1008. One
important difference between the European systerooaimitment decisions and the US system of
consent decrees is that in the US, based on theelulact of 1974, all consent decrees by the DOJ are
reviewed by a district court that must consider thbethe consent decree is in the public intefEse.
European system of commitment decisions has neiged for a similar type of judicial control.
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procedural rights, namely the right to access &file and the right to be heard; and
protection of the concerned undertaking’s rightafgpeal to the courts. The judicial
safeguards have been developed in a special settingmely in the context of a
“hybrid” Art. 81/Art. 82 case — but their relevanextends to all commitment
proceedings, despite the fact that in “non-hybrdses, violations will be harder to
bring before the court.

Should Alrosa be upheld by the ECJ, the commitment decision pha@ may lose
some of its attraction for the CommissiSABased on thélrosa principles, it will not
be able to use the commitment decision the wagdt intended to. On the other hand,
the legal constraints on the Commission’s freedéraction may be read as a judicial
acknowledgment that the Commission’s and the ualgngs incentives to settle and
the public interest in effective protection of caetipon may diverge. The Commission
may be biased in favor of administrative flexilyiliand underestimate the value of
binding precedent and the evolution of legal doetrilt may sometimes pursue
regulatory goals, reaching beyond the importanitéirof competition law, and it may
have incentives to avoid judicial control which, tiee longer run, is essential for its
legitimacy. With a view to this potential divergenof public and administrative
interests, the CFI's refusal to rely on the Comioniss exercise of self-restraint
aloné?’ may have been wise: In the EU, the law and jubimaiew provide the
strongest — and frequently the only meaningful —cmaaisms for ensuring
accountability of public action. In this perspeetithe somewhat narrower scope for
administrative cost-saving may be an acceptabte pa pay.

1265eeWils, in: Wils, Efficiency and Justice in European Antst Enforcement, 2008, p. 25, at 32, who
regards the saving of the cost and delay of jubieldew as precisely one of the benefits justifythe
use of commitment decisions.

'2Ins suggested, for instance, Byils, in: Wils, Efficiency and Justice in European Amst
Enforcement, 2008, p. 25, at 32-33.
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Annex 1: List of Art. 9 commitment procedures befoe the EU Commission

Type of
Case competition Market test notice (Art. 27(4)) Outcome
concern
DFB - Deutsche Bundesliga 14.09.2004 Decision
1 COMP/37.214 Joint selling of media rights Art81 [2004] OJ C 229/13 (19.01.2005)
26.11.2004 Decision
2 COMP/39.116 Coca-Cola Art.82 [2004] 0J C 289/10 (22.06.2005)
Decision 2.02.2006)
03.06.2005 Decision annulled by
3 COMP/38.381 Alrosa + De Beers group AL82/8E. 15008105 ¢ 136/32 ?i%%gl July 2007,
Appealed to ECJ (C-
44107 P
Football Association 30.04.2004 (Art. 19(3) of Reg. Decision
4 COMP/38.173 PremierLeague Art.81 17162) (22.03.2006)
Joint selling of media rights [2004] OJ C 115/3 o
20.10.2004 Decioion
Y 12.04.2006)
5 COMP/38.348 Repsol Art.81 [2004] OJ C 258/7 (Appealed o the CFI
(T AEINO’
23.05.2006 Decision
6 COMP/38.681 Cannes Agreement Art.81 [2006] 0J C 122/2 (04.10.2006)
DaimlerChrysler
22.03.2007 -
176 (3:901\%/39.143 ; ga/ota Art.81 [2007] OJ C 66/18; C 66/21; C (Dljcgsg‘;gw)
’ Fi 66/24; C 66/27 R
iat
11 COMP/37.966 Distrigaz Art.82 %5681711200270 . (Dlici%"’zgm)
COMP/39.152; BUMA / SABAM — Santiago 03.08.2005 .
12 Comp/39.153 Agreement Art81 [2005] OJ C 200/11 Pending
13 COMP/37.749 Austrian Airlines & SAS Art.81 [2226821'28250 23318 Pending
14  COMP/38.698 CISAC Art.81 &968%28270 12812 Pending
15  COMP/37.984 SkyTeam Art.81 [129633]'28270 oas/as Pending
COMP/B-1/39.388; 12.6.2008 .
14 compB-1/39.389  EON Art. 82 [2008] OJ C 146/34 Pending
16 COMP/39.402 RWE Gas Art. 82
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