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Abstract

Important rules regulating conciliation committéeshe EU and the U.S. look similar
but are applied very differently in practice. Thisicle examines why rule application is
different in the two systems. In accordance witBights from recent institutional
literature, the results show that differences ile mpplication can be explained on the
basis of variation in rule ambiguity between the systems, and how much bargaining
power the actors interested in strategically selgdbetween or modifying the rules
have. They also add to the literature by undenjrifre fact that ambiguity in which rule
to apply, or how to interpret a given rule, is retnecessary condition for these
procedural choices. The results are thus not oelgvant to scholars interested in
bicameral bargaining, but also to scholars witleaegal interest in rule application.

Keywords

Conciliation committee, co-decision procedure, eogice committee, legislative
politics.
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There is general agreement in the literature tHdtoagh not a state, the EU
increasingly resembles a domestic political systéhe similarity between it and other
bicameral systems becomes particularly evident caméing the co-decision
legislative procedure. Several authors believe thdtinctions in a truly bicameral
fashion, making the European Parliament (EP) aegwslator with Member States in the
Council of Ministers (Council) (Corbett, Jacobs &fthackleton 2003a; Crombez 2000;
Tsebelis and Money 1997). This procedure enable&tand Council to meet directly
to resolve disagreements in a conciliation commitg@milar to those of national
bicameral legislatures.

Interestingly, several authors have argued tham ¢éiveugh the EU is similar to
the structure of its member states, its constroatniore clearly resembles the U.S.-style
separation of power (Corbett, Jacobs and Shackl2@f8b; Kreppel 2006; Pollack
2000). This also applies to the EU’s conciliati@menittees, which, despite similarities
with those of its member states, most clearly réderthe U.S. conciliation committees
between the House of Representatives (House) amdSémate Most importantly,
whereas conciliation committees normally act asloody, the EU and U.S. committees
are the only truly bicameral ones, since their campses have to be adopted by both
delegations individually. This affects the ability the committees to influence the
legislative outcomes. However, the apparent siitylan some of the important rules
regulating the work of the conciliation committegtsould not lead us to believe that
committees in these two systems function in a sinmianner. Hence, the application of
the conciliation rules varies significantly betwdbe two systems.

! The U.S. conciliation committees are called coeriee committees and their members are referresi to a
conferees, but for simplicity’s sake, this papdergto both the EU and U.S. committees as coticitia
committees, and their members as “conciliation gkeies”.
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Actors in the U.S. often do not abide by the rufesan example, rules on the scope
of the conciliation negotiations are often ignoredapplied flexibly by the conciliation
delegates. There is also a lot of procedural jgslitin this system, where actors
strategically select the rules that give them tlesminfluence on the policy outcomes.
When for example scope rules are broken, it isnoftee case that actors strategically
choose rules for adoption of conciliation repohattdo not permit any points of order
being raised against their content (Vogler 1977ndley and Oleszek 1989; Oleszek
2001; Tiefer 1989; Light 1992; Congressional Quéyté/eekly 2003).

In contrast, the EU system is one where the rulestaict and generally respected,
and where there is not much scope for actors tiegfically select between different
rules (Rasmussen 2005). The system has been dab@ihone that has worked well
and effectively (Garman and Hilditch 1998; Shaakteaind Raunio 2003; Silvestro and
Liberali 1997).

These differences in how the conciliation rulesapplied between the EU and U.S.
are important, as these committees affect who otsntine legislative outputs of the two
systems — outputs that affect the daily lives oflioms of EU and U.S. citizens. We
know from the U.S. literature that the type of #&agiion that ends up in conciliation
there is usually the most controversial and sigarit (Krehbiel 1991; Longley and
Oleszek 1989; Shepsle and Weingast 1987b; Ste®®t)1In addition, even if the
committee is not used, actors can be expectedéoitido account what they could have
obtained if the conciliation stage had been reatteddre concluding deals earlier on in
the legislative process. In this way, EU practiém have explained how conciliation
“casts a shadow backwards” over the whole legistafirocess (Corbett, Jacobs and
Shackleton 2007, 227; Shackleton 2000, 330).

The purpose of this article is to consider why rbplication is more flexible in the
U.S. than in the EU conciliation context. It spawfly examines whether hypotheses
derived from the recent literature on proceduralitipe (Jupille 2004; 2007) and
institutional bargaining (Farrell and Héritier 20@007) also hold in the conciliation
area. The literature on procedural politics helpdasstand the conditions under which
actors strategically choose between different ruid®reas the literature on institutional
bargaining is interested in the conditions undeicivia given set of rules are modified
or simply ignored. In line with the predictions thfis literature, the results show that
differences in rule application between the twoatieattion systems can be explained on
the basis of differences in ambiguity in which rtdeapply, or how to interpret a given
rule, and in how much bargaining power the actateréested in these choices have.
However, they also add to recent work by showingv harocedural politics and
institutional bargaining may even occur in situasiovith only a marginal amount of
rule ambiguity if the bargaining power of the astaith an interest in these choices is
sufficiently strong.

The analysis firstly provides background, and regighe existing literature about
EU and U.S. conciliation committees. This is foledvby a discussion of data, before
the outlined differences in rule application arelsput in more detail. Afterwards,
hypotheses from the literature on EU proceduratipsland institutional bargaining are
derived to explain the differences in rule applwat and the empirical analysis is
performed.
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EU and U.S. conciliation committees

An EU conciliation committee is convened to nedetiao-decision files when the
Council does not have the required majority — ndiyna qualified majority if the
European Commission (Commission) supports the aments, otherwise unanimity —
to adopt the EP’s second reading amendments. IfJiBe conciliation is resorted to
because of the requirement for all bills (not metkbse relating to a specific legislative
procedure as in the EU) to pass in identical fonnbéth legislative houses. However,
unlike the EU, there is no automatic route towacdsiciliation in the U.S. if the
legislative bodies fail to adopt other measuresdach agreement. The chambers,
instead, go to conciliation when, (usually) theosetacting chamber passes a bill, then
insists on its amendment and also requests a @tiarl committee with the first-acting
chamber agreeing. U.S. conciliation committees lsamresorted to at any time in the
legislative process provided there is a formalestant that disagreement between the
chambers exists, but, as in the EU, in practicg #re reserved for the final legislative
stage (Congressional Research Service 2003a, 13).

If a deal is reached in the U.S. conciliation comeei, it goes to both houses for
final approval just as a conciliation deal has &dpproved by both the EP and the
Council in the EU In the U.S., the first-acting oftzer may either accept or reject the
conciliation report, or alternatively recommit @ tonciliation. If, instead, the first-
acting chamber accepts the conciliation report, dbeond-acting chamber may only
choose between accepting and rejecting the dealrdre for the first-acting chamber to
attempt to recommit a conciliation report, and witedoes it is rarely successful. Of the
149 calls to conciliation during the 106108" Congresses, there were 21 attempts to
recommit in the House, of which only two were s@stel, and no attempts to recommit
in the Senate because it is usually the secondeactiamber on conciliation reports.
Thus, in practice, U.S. conciliation reports arbjsct to an up and down vote just as
EU ones are. If one of the U.S. chambers rejects réport, a new conciliation
committee can be called, or amendments agreed betthe houses can be resorted to
in order to reconcile differences. This option, lever, is very seldom used because
failure to reconcile a deal in conciliation typigaineans that there is no political
willingness to continue negotiations.

There are some interesting similarities between Bhad U.S. conciliation
committees. First of all, both are the only trulicameral conciliation committees
(Tsebelis and Money 1997, 110). In other wordsiy tb@mpromises have to be adopted
by both delegations separately, not simply by themittee as a whole as is usually the
case in conciliation committees and this has aoomod effect on the types of
compromises that can be reached. Correspondingiyd studies have shown that
bicameral conciliation committees can select fromwvider range of solutions, and
therefore have more leeway with their chambers tirdoameral committees (Tsebelis
and Money 1997, chapters three and four). SecotiityEU and the U.S. have similar
majority requirements (Tsebelis and Money 1997,) 180in both systems one of the
legislative bodies (the Council in the EU and tlea&e in the U.S.) effectively requires
a supermajority to adopt legislation, rather thaa simple majority needed in the other
body. In the Senate, a minority’s power to filieerstegislation effectively raises the
majority requirement, because three-fifths of tlena&e is needed to invoke cloture
(something that Tsebelis has referred to as a iftethimajority equivalent”) (Tsebelis
2002, 151).
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The literature on conciliation committees in theotaystems is relatively sparse
compared to, for example, the volume of studiesotsl/ to parties and standing
committees. Roughly speaking, it can be divided itree broad categories. Firstly,
studies have been made of the development of thelation rules. Two examples are
Ada McCown’s impressive doctoral thesis (1927), ekhgives a thorough historical
overview of the development of U.S. conciliatiom@edures up to the start of the"20
century, and Julie Garman and Louise Hilditch’s9@@study of how informal practices
developed in the first years of EU conciliation coitiees. Moreover, a recent article
looks at the institutional set-up of the EU comeaaf and tests whether delegation in
EU conciliation procedures fulfils the typical pretibns of principal-agent theory, and
concludes that the rules regulating the room fonenaer of the delegates are strict
(Rasmussen 2005). Secondly, there is a large bbysearch in the U.S., and a couple
of recent EU, studies on inter-chamber power,stedies of the relative power of the
two legislative bodies within the committee. Excémt Steiner, U.S. studies draw the
conclusion that the Senate tends to win (Fenno ;18&6ejohn 1975; Kanter 1972;
Manley 1970; Steiner 1951; Strom and Rundquist 19%@agler 1970), whereas the
answer is less clear in EU research. Here, a ttiearstudy (Napel and Widgren 1993)
finds that the Council holds the best bargainingiten whereas an empirical study of
“who wins” draws the opposite conclusion (Konigndberg, Lechner and Pohlmeier
2007).

Thirdly, studies have investigated the effects d@ion committees have on intra-
chamber power distribution. For example, U.S. @tsidhave debated whether the
existence of conciliation committees gives the ditagy committees an ex post veto to
clear what might have happened on the floor after kill left committee (Krehbiel
1987; Shepsle and Weingast 1987a and 1987b), othethehese committees are
effectively controlled by the majority party leadeip (Carson and Vander Wielen
2003; Ortega and McQuillan 1996). A recent EU statBo examines intra-chamber
power by looking at whether the conciliation dekegafrom the EP have policy
positions in line with different potential princiga such as the EP party groups and
standing committees (Rasmussen 2008). It shows thesciliation delegates have
positions very close to their party groups, but thathe same time the delegation is
typically composed in such a way as to be in lim whe interests of the full body.

So far we do not have any comparative studies efBb) and U.S. conciliation
committees. Only Tsebelis and Money's 1997 study bidameralism includes
information about these committees in both systemus,it does not test its formal
models on EU and U.S. data as such.

Data

The argument here is not that the EU has all thagatheristics of a state but that its
special characteristics do not prevent it from getompared to a domestic political
system either. As Caporaso perceptively obsentbd, treatment of the EC as a special
case has been driven mostly by disciplinary pressihe increasing academic division
of labor, and the growth in complexity of the EGeif, rather than by explicit
philosophical argument” (Caporaso 1997, 1-2). Tmgtthe EU and U.S. conciliation
rules and their application, similar time periodsé been examined in the two systems,
i.e. the 106-108" Congress and thé"Serm of the EP. This means that the EU system,
which was invented with the Maastricht Treaty ir®39is examined in a relatively early
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stage of its development, whereas the U.S. sysseannhuch older one dating back to
the beginning of Congress in 1789. However, thisasa problem because there is no
expectation that how flexibly rules are appliedwdddoe linked to how long they have
been in existence, but rather to a range of otlofs which will be discussed below.

To examine the formal rules regulating the worlcaofficiliation committees in these
two systems, the study relies on the Treaty of Euwwopean Union, the rules of
procedure of the EP, and the rules and precedétite dwo U.S. houses. Moreover, to
examine their practical application, it includesvsesources: official documents on the
functioning of conciliation procedures from the E®Rd the U.S. Congressional
Research Service, and 20 interviews. The resposderte staffers with a high
knowledge of conciliation work due to their invoilaent in (e.g.) procedural advice and
co-ordination in this phase of the legislative s They were found by contacting the
conciliation services of the EP, Council and Consois in the EU, and the
Congressional Research Service, the Office of #réaentarian and leadership office
in the two U.S. houses. Their inclusion ensures dsaessments of how the procedures
generally work are obtained, which would not neaglsbe the case if the study had
relied on evidence from staffers involved in spegiblicy cases.

Differencesin rule application

The analysis starts by going into more detail oa tutlined differences in rule
application between the EU and U.S. These diffexsrare clear if for example we
examine the scope rules regulating what the catich delegates can negotiate about.
In the EU, it was agreed in an inter-institutiongreement (and later in the Amsterdam
Treaty) that the conciliation committee should &ddrthe common position on the basis
of the EP’s second reading amendments (TreatyeoEtiropean Union, Article 251(4);
EP 1999, 4; EP 2003, 5). It is also reported tlet delegates do so in practice
(Rasmussen 2005). In the U.S., the House rulest lie conciliation delegates'
authority to matters over which the two houses iar@lisagreement, meaning that
matters that appear in both chamber bills cannaligsmissed and new matters cannot be
added (Congressional Research Service 2003a, 18&fyressional Research Service
2003b, 12). Moreover, the House rules explicitiyiti the negotiations on matters of
disagreement to the scope of the differences betwbe House and the Senate
positions. In other words, if the Senate propostguasie for a program of $100 million
and the House has proposed $90 million, they mygisteaon a final figure within that
range. These restrictions on the scope of behafiaghe conciliation delegates may
seem strict at first sight, but they have been attared much more flexibly than the
EU rules. According to one Congressional staffenefie are rules, but we don’t follow
them” (Interview H-1). In the words of another Coeggional staffer, there are
instances in both chambers in which “a conferenm@arittee can result in outside
materials even though the rules prohibit it fronnbeconsidered” (Interview S-1lf is
only when a point of order is raised against thecd@tion report in the chamber that
new matters can create problems, but this doesmecgssarily occur. Alternatively,
different options can be used, such as adoptingegpert by a two thirds majority of the
House under suspension of the rules in which pahtsrder against the report are not
allowed; or else the House Rules committee may esigthat the House approves a
special rule waiving all points of order againste theport. According to one
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Congressional staffer, today “There is a tendencgive more lenient rules on things
like some of the substantive issues on what can aeill” (Interview H-1).

The Senate also has a scope rule (Rule 28), mugiite flexible.Riddick’'s Senate
Procedurestates that “a conference report may not inclugle riew ‘matter entirely
irrelevant to the subject matter,” not containedhe House- or Senate-passed versions
of a measure” (Congressional Research Service 2@23aUnlike the House, there is
no motion to waive all points of order against dbaton reports containing new
matter, or from which agreed matter has been delétstead, there is only the option
of suspending the rules with a two-thirds majorlwt it is rarely used. This has not
been necessary as the Senate has interpretedntsubes and precedents even more
flexibly than the House, thereby permitting its citiation delegates extensive room for
maneuver (Congressional Research Service 20038, @hngressional staffer gives an
example of such behavior: “The bill that the Hows®d Senate did the other day
included several portions that hadn’t passed atleathe Senate, and some hadn’t
passed in the House” (Interview H-2). The risk aings of order being raised is
therefore relatively lowCongressional Quarterly Weekl{2003, 2761) has written that
“While conference reports often include languagst thias not in either the House or
Senate version, lawmakers rarely challenge finkg Iy raising a point of order on
scope [...] in the Senate, staff cannot recall anytgoof order being raised [author:
concerning scope] since at least 2000".

The U.S. chambers have another option which isawvailable to EU legislative
bodies which limits the scope of behavior of thenalbation delegates, namely to
instruct them, for instance, to insist on certainvgsions from their own body, or to
accept some of the other body’s provisions. Insions are somewhat more common in
the House than in the Senate, where there is aadaek of willingness to constrain
the negotiating flexibility of the conciliation dmjates (Congressional Research Service
2003d, 3). As Table one shows, during the perioshdo@xamined there were 104
successful attempts to instruct conciliation defegan the House and just six in the
Senate.

Table 1. Motions to Instruct on the 149 calls tofevence during the 186108"
Congresses

House Senate
Adopted Adopted
Attempts | motions | Attempts | motions
Total 166 104 6 6
106" 52 39 6 6
107" 34 28 0 0
108" 80 37 0 0

Note: All attempts to instruct listed in http://thomas.loc.qov/ which
were put to the vote are counted.

Instructions are not necessarily a very effectivel for the chamber to constrain the
conciliation delegation. Firstly, they are not bimgl in either chamber and may be
ignored, especially those issued in the later stagiethe process. A respondent
explained: “It is all message politics. That's witsamounts to. They choose the issue,
offer repeated motions to instruct. They forcentrecord, that's really what it amounts
to” (Interview CRS-1).
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A further limitation of the room for maneuver oktliHouse conciliation delegates is
that amendments have to be germane, i.e. therereguarement that “no motion or
proposition on a subject different from that undensideration shall be admitted under
color of amendment” (Bach 1982, 341-57). In thedenamendments merely have to
be germane when offered to general appropriationsudget measures, or when they
are put forward after the full Senate has invokieduce on a filibustet.However, the
stricter House requirement may potentially constthe scope of action of conciliation
delegates from both chambers. Thus, procedures a@rerdingly established in the
House in the beginning of the 1970s which madeogsgble for House members to
reject non-germane provisions of conciliation répolf the House votes to reject the
non-germane matter of a conciliation report aftebbate, it is considered to have been
rejected. The House will then vote to amend theaemmendment with a House
amendment that consists of the rest of the coticitiaeport.

However, once again there are ways of getting rdbisdthat are somewhat similar
to those for getting around the prohibition agamsiting new matter into conciliation
reports. Firstly, to adopt the final report in tbleambers a special rule that does not
allow points of order to be raised against the d@ation report can be used here too.
Secondly, if points of order are raised, the Hoomsey decide not to accept them and
keep the non-germane matter that is containedercdmciliation report. Ultimately no
action against non-germane matter may be takermnenHouse, typically because a
majority of the House actually supports the inserof the non-germane matter into the
conciliation report, or the Senate’s acceptana®iglitional on having the non-germane
matter included (Congressional Research Servic83&035-36). According to one
Congressional staffer, this option

is never used [...] Conference reports are a “take ieave it” proposition. If the House exerciskatt
rule and tries to take out something which would have been germane, the effect is to kill the
conference report [...] because the Senate thenohagrée to whatever position the House has made,
and why would it? [...] so you haven't seen that ruged in years and years, because it just really
doesn’'t work (Interview S-2).

The EU does not have a germaneness rule in théyTeed, but adheres to the principle
in practice. This also follows from the opiniontbe Advocate General before a recent
Court ruling stating that “The joint text shouldvieathe same subject-matter as the
original Commission proposal” (Case C-344/04, Paplgs 86 and 98). In sum, even
though it was noted initially that the two politicgystems display similarities in the
rules that regulate the conciliation delegate’smidor maneuver, there are important
differences regarding how these constraints aréiegpm practice. The EU system is
one where the rules are generally respected, whéned).S. system shows examples of
scope and germaneness rules being ignored, anckilinene is more than one way of
doing something, of procedural politics where axtastrategically select rules to
maximize their influence. The study will now digeger into the question of why the
application of the rules is different in the twessms.

2 The Senate may also impose a germaneness reqoir@meitself as part of unanimous consent
agreements used for consideration of individual suess, if there are no exceptions which allow non-
germane amendments in such agreements (CongrdsRiesearch Service 2003a: 35). However, this is
rarely done.
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When would we expect institutional disobedience and procedural politics?

Recent work in institutional theory has looked atvhactors try to influence the
rules of the game either a) by modifying or simmporing the existing rules (here
referred to as institutional disobedience) or b)emgaging in procedural politics and
strategically selecting the rules that benefit thbenmost. Examples of the first type of
work include Henry Farrell and Adrienne Héritiegralysis (2003) of how the EP has
reinterpreted the rules of play in the co-decislegislative procedure to its own
advantage, and of the second type Joseph Jupilerk (2004; 2007) on procedural
politics when it comes to selecting the legal ba$ithe EU treaty under which a given
legislative proposal should fall. In the EU, thédfatient treaty articles attach specific
procedures to specific policy areas, and the ka&lgtower of the EU legislative bodies
varies between the different procedures. It isafoge important to them which treaty
article, or legal basis, a given act falls undeoilBtypes of work underline that the
choices made in the EU legislative process argusbtabout the substance of the policy
proposals, but also very much about the rules uwtiegh these policies are matiéhis
is nothing new. Where this work distinguishes ftselby specifying the conditions
under which we can expect such institutional diskdrece and procedural politics to
occur.

Firstly, both types of work stress the importandeinstitutional ambiguity. For
Farrell and Héritier the institutional set-up isianomplete contract. Rules do not spell
out precisely what the obligations and competentdse involved actors are. They are
an abstraction of reality, whereby they are by mgdéin obligatorily incomplete.
Otherwise they would not be rules (Caporaso 20@rret and Héritier 2007). Actors
cannot and may not have an interest in specifylhgatingencies in advance when
designing a given rule. This leaves scope for adimexploit rule gaps and ambiguities
by bargaining about if and how to apply them inrgday politics. Jupille’s supply-side
study of procedural politics also argues that tikelihood of procedural politics
increases when there is jurisdictional ambiguityadmch rule to apply. In his example,
the treaties leave scope for which legal basippbyato a legislative act. The same issue
can often be phrased in different subject termadudressed by different subjects. In
sum, we can hypothesize thihe greater ambiguitgbout which rule to apply or how to
interpret a given rulethe greater the level of procedural politics amgtitutional
disobedience we would expect

Demand-side explanations are also central to tbhikwlupille argues that we will
not see a lot of procedural politics if actor imfhice when using different rules is more
or less the same. However, the more actors caoujeif using one rule as opposed to
another, the more they will push for adopting tde. Along the same lines, Farrell and
Héritier's work is based on the assumption thatorsctexploit opportunities in
incomplete contracts to expand the amount of tpeiitical influence. Hencethe
greater the possibility for the actor to gain bylesing a certain rule or modifying a
given rule, the greater the level of proceduralifpcd and institutional disobedience we
would expect

% The argument of this work is that these procesédsstitutional bargaining and procedural politics
either constitute or may lead to institutional cpanThe ambition here is not to explain instituéibn
change, but exclusively to make a cross-sectiooalparison between the two systems within a limited
time period.
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Finally, inspired by Jack Knight (1992), FarrelldaHéritier argue that to find out
which actors will be successful in selecting or mhodg a given rule, we need to take
their relative bargaining strength into accoui¢nce, the greater the bargaining power
of the actors interested in procedural politics andtitutional disobedience, the more
likely these two types of behavior aBargaining power can derive from many factors,
such as competences that actors have in a givasiatemaking context, their time-
horizon, and their sensitivity to failure of the asere in question. The idea is that actors
can use these sources of power to force througlpribeedural choices for which they
have a preference. As an example, if an actorasatfly veto player in the policy
process, has a lot of time to reach a deal comparede other actors involved, and
would not suffer any damage if the policy procesksfin contrast to the other actors he
has more bargaining power in the negotiations taefdhrough modifications of the
formal rules. Here, bargaining power is primariges as being linked to two factors.
First, it derives from procedural control over thgislative agenda. Actors interested in
strategically selecting between the rules, or dadgptonciliation reports which break
scope rules, have more bargaining power if it dugsequire a high majority for them
to make these choices. Second, heavy monitoringsandtioning have the opposite
effect, i.e. the bargaining power of actors to mgnaules is low if rule compliance is
heavily monitored by for example procedural staffif such behavior can subsequently
be sanctioned by third parties.

Because this article is only looking at two systeihsannot perform an actual test
of the three hypotheses. Instead, the ambition ushmmore modest: it will simply
examine whether qualitative evidence suggeststhieae is a relationship between the
three outlined conditions and the differences i léwvel of institutional disobedience
and procedural politics in the U.S. compared whil EU conciliation context. If so, the
causal relationships proposed by the hypothesesuasequently be tested in a large
study.

Why istheremore procedural politicsin U.S. than EU conciliation committees?

Beginning with the EU, it is quite obvious why weesno procedural politics in the
conciliation context. There is simply no supply.r @xample, conciliation delegates
cannot bring conciliation reports to a vote undspecial rule in the Council and the EP
or suspend the rules of these bodies if they hawvken scope rules. There are not
multiple procedural alternatives for taking theseidions in this political system.

The analysis given above, by contrast, shows h@eqaural politics are possible in
the U.S. context regarding the decision on how dopéa conciliation reports. The
chambers rarely decide to suspend the standarsllsyladopting the reports with a two-
thirds majority so that points of order againstomp are not allowed, but the House
does use the option to adopt the report under ciadpele that automatically waives all
points of order. However, this choice cannot bense® a result of ambiguity. Hence,
which rule to apply is not ambiguous in the wayt thabiguity may exist about which
legal basis is the right one for a legislative dttere are simply multiple alternatives for
adopting conciliation reports, with no single oneost appropriate in a given
circumstance. This also means that there is n@mf sanctioning actors for having
selected one rule as opposed to another. What mmatéhat there is sufficient demand
to do things in a certain way and sufficient bangaj power behind these demands.
Special rules were selected in the House by aettis saw it as a way for them to
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maximize their influence on the policy outcomesniuous instances were reported of
the leadership using a rule that waived all poofterder against a conciliation report
that contained new matter in order to prevent avigitp of order being raised against it,
SO as to protect its own preferences. Moreoverfabethat it had sufficient bargaining
power played a role in its success. Hence, the &louajority party is very powerful
because its majority of seats gives it a uniqueodppity to influence not only policy
outcomes, but also the rules of the game. It centhe so-called rules committee of the
House, which determines the House rules and preesdor completing its business,
for example the extent of the debate and the defgreehich a proposed bill can be
amended. It is one of the most powerful commitgfethe House and may be regarded
as an “arm of the majority leadership” (Davidson &leszek 2002, 240-45).

Why were there no procedural politics in the Semdten, even though special rules
could not be adopted, there was always the optiosuspending them? Both the
demand-side and bargaining power hypotheses canelglain this. Firstly, there was
little incentive for Senators to demand such a ensjpn of the rules to protect
conciliation reports. As explained, these scopegdre interpreted in a very liberal
manner, and in any case points of order againgirteghat break them are highly
unlikely. Moreover, even if some Senators or even $enate majority party showed
interest in suspending the rules, it is unlikelgttthey would have sufficient bargaining
power to implement this procedural option. The mgjgarty in the Senate does not
have the same level of procedural control as itsdimethe House. Moreover, as
previously explained, the only option than existeete was to suspend the rules
altogether, which requires a two-thirds majoritgt merely a simple one.

So, all in all, the factors outlined in the hypatbe as being important for whether
procedural politics is likely to occur have helpexblain the differences between the
EU and the U.S., as well as between the two U.&ambers. Procedural politics
occurred in the House because there were procedligahatives and there were actors
who would benefit from adopting a certain rule @ast of another, with sufficient
procedural control of the agenda to make such elsp@nd who could not be sanctioned
for such behavior. The situation was different lie Senate even though there were
procedural alternatives. Here, actors did not hswiicient incentive or bargaining
power to use them. Finally, in the EU there werapdy no institutional alternatives.
The only qualification to the framework is that thepply of procedural politics did not
require procedural ambiguity. It is not that onéertor adopting conference reports
might be more correct than another in the way thatay be more accurate to let a
given EU legislative act fall under one legal basishe Treaty as opposed to another.
Instead, there are simply several available proegdalternatives for adopting
conference reports in the U.S.

Why isthere moreinstitutional disobediencein U.S. than EU conciliation
committees?

After having explained selection between the défgmrules, the study now proceeds to
examine how well the three hypotheses perform icoawting for whether actors
comply with a given rule, i.e. why the EU scopecrubre generally respected whereas
the U.S. scope and germaneness rules are intatpsetaewhat flexibly. In the EU
system, it can of course not be ruled out thattineay be a demand for interpreting the
scope rule strategically. Hix, for example, exptairow the long-standing chair of the
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Environment committee, Ken Collins, tried to takdvantage of the situation to
introduce new amendments at the conciliation stégeise as bargaining chips or to
change the dimensionality of negotiations” (Hix 20Q76).

At the same time, we know from a recent study ef B conciliation committee
that the conciliation delegates rarely have anritice to deviate from the opinion of
their parent bodies, as their level of represergatiss is very high (Rasmussen 2008).
There is also not much rule ambiguity in the EUteah In the beginning of EU co-
decision there was some ambiguity about the apgpiteof the scope rules. It was
argued (but viewed as being a matter of controyetsgt the committee could negotiate
on the entirety of the common position and not yasbout those parts amended by the
EP (Boyron 1994, 298; EP 1995, 38). However, thidbiguity has subsequently been
reduced when the rule requiring that the concdiatcommittee address the common
position on the basis of the second reading amentnuoé the EP was later written into
an interinstitutional agreement and subsequentborporated into the Amsterdam
treaty, which served as the legal basis in theogeunder examination. A study by
Fernandez and Casanueva published by the EP comdnéhtappears logical that the
work of the committee should henceforth focus esioely on the amendments
proposed by the Parliament and adopted by plertasgcamnd reading” (EP 1997, 26). It
should be noted though that a recent ruling byBtmpean Court of Justice, delivered
on 10 January 2006, concerning the so-called DeBmatding Directive (COD 2001
305) questions this narrow interpretation (Case4@/®). Here, representatives from
the airline industry tried to challenge the valddf certain provisions of a directive
which the Council and the EP had changed duringitation, but which had not been
amended by the EP at second reading. However, dnet @ecided that the conciliation
delegates had not exceeded their competence gateein question but were allowed to
change provisions not amended by the EP in thet gifireaching agreement. At the
same time, this decision should by no means be aganguing that "anything goes" in
conciliation. The Advocate General, who preparegldburt decision, said: “It is clear,
too, that the scope of the power of the Concilmti@ommittee is not unlimited. First,
the logical starting point for seeking amendmentthie outstanding disagreement
between the Council and the European Parliamemortse the scope of the measure
proposed may not be fundamentally altered” (OpirmbAdvocate General on Case C-
344/04, paragraph 86). Moreover, in this case seimgtwas removed from an article
that had not been amended by the EP at secondhgedulit a parallel articlbad been
amended at second reading. When Council agredagdP amendment, there was a
need to also change the unamended article to ermsungistency between the two
articles. Thus even if there may be an elementdfiguity about the application of the
scope rules in the EU, it is limited. A respondexplained that “In conciliation,
everybody knows what the starting point is: the admeents of the Parliament and the
common position of the Council, and it's writtenwdd, and that “In conciliation,
though we can be very creative, in practice th@aads significantly smaller” (Interview
EP-1).

In any case, it is unlikely that the few actorghis system who might be interested
in modifying the rules would have sufficient bamjag power to force changes
through. In the EP, no party group has a sufficramhber of votes to push through its
agenda but, instead, must coordinate with otherenkbf it were possible, the Council
would have to agree to such behavior for the adieiwome law, which might not be
easy. A respondent explained, “Both sides watclothers like hawks to make sure that
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these rules are respected [...] There are contrsiderthe delegations but also between
the delegations” (Interview EP-1). Moreover, then@oission, which participates in the
work of the conciliation committee as an honestkbrobetween the co-legislators,
might protest against such behavior (Treaty of Hueopean Union, Article 251(4)).
There is also procedural staff in all three EUitoibns who play a very important role
during the conciliation negotiations, enforcing theope rules by participating in the
negotiations and helping to manage the agendalllyirectors might refrain from
breaking the rules because of the risk that tharaght subsequently be taken to the
European Court of Justice either by another in#itu or by external parties
disadvantaged by it. Hence, because the EU scdpe awe part of the EU treaty, they
are subject to third party enforcement, which gigantly decreases the bargaining
power of actors interested in breaking them.

If we now compare this to the U.S., there are lbtferences and similarities. In
accordance with the demand-side hypothesis, theariealpanalysis demonstrates very
clearly that actors engage in such institutionabdedience because of the policy gains
they can obtain from interpreting the rules in tlwevn way. Even though a recent study
of U.S. conciliation committees shows that they raoé generally biased towards their
parent bodies, it is pointed out that such a dpamey between the preferences of their
conference delegates and their parent bodies Halseen uncommon either (Rybicki,
Smith and Vander Wielen 2003). Furthermore, thgaedents in the present study
indicate that there is often a demand for instindil disobedience. One explained,
“Often you'll see conferees push the line [...] Caets, yes, should represent the body
and likely will, but you know they will try to movéhings or massage items to better
suit their interests” (Interview S-3). Another resgent explains how, especially in
recent years, there has been “greater willingnesthe part of the Senate to not insist
on conferees staying between the scope of thereliftes committed to conference”
(Interview H-2). Even in cases where it is obvidbat some matter is new, it may be
added to a bill which it is considered importantgass. A respondent stated that
“Anybody could raise a point of order against tbhanference report, but nobody did
because they liked what was in the report. So theles are not self-enforcing [...]
That's sort of the downside of conferences” (InewCRS-1).

If we look at rule ambiguity, the practical apptioa of the scope rules may prove
difficult. Take, for example, the House rule thaattars in disagreement must remain
within the scope of the previous differences. Thegments become especially hazy
when the differences are qualitative. Moreover, wbee chamber does not amend the
other chamber’s bill through a series of individamhendments, but makes a single
large amendment to the other chamber’s bill infthin of a substitute (as is usually the
case), the scope of the disagreement becomes vead.bAs the Congressional
Research Service (2003a, 20) has argued, “Secounsehsubstitutes make it much
harder, if not impractical, to specifically idegtifach matter in disagreement and the
scope of the differences over that matter [...] Téxdlly, the House and Senate are in
disagreement over the entire text of the measurdystantively, the policy
disagreements may be almost as profound”.

The Housedoeshowever have a special clause concerning the Smwpection in
the case of such substitutes, meaning that sortieefame principles apply even in this
situation. Nevertheless, in practice it is stillitgqudifficult to determine whether such
conciliation deals include “new matter”. Moreovetith regard to substitutes, Riddick’s
Senate Procedursays (p. 463) that “In such cases, they [the d¢iation delegates]
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have the entire subject before them with littleifation placed on their discretion...”
(Congressional Research Service 2003a, 22).

However, it is also clear that the rules are ngit jignored because there is
ambiguity about how they should be interpretedmiany cases, the actors are aware
that they break the scope rules. A staffer engageaglving procedural advice in the
Senate explained,

People come to us all the time and say: Is thicope, is this in scope? And, you know, sometimes
they will act accordingly, and then other timessijust admitted in advance, like the appropriagio
bill we just had [...] They took the foreign aid appriations bill in conciliation and they added digh
other appropriations bills and a whole bunch okottuff. It is obviously out of scope (Interview S
2).

The bargaining power of the actors pushing for huksaks plays a role in explaining
why they are successful in exploiting ambiguitytheir own advantage. Respondents
underlined how those pushing for breaks to the scafes can often be quite powerful
if they manage to add their amendments to ‘muss’gmks. One explained how, during
the negotiations on the 2000 appropriations beh&or Byrd “walked in with a piece
of legislation that no one had seen and insistatlittbe added to the measure without
any consideration by any committee [..] That's arfethe tricks of the process that
Senator Byrd knows that appropriations bills dog&t voted down very often.
Everybody has to get that money” (Interview COM-I). Farrell and Héritier's
wording, if sensitivity to failure is high (here dmise of ‘must pass’ financial bills), the
conciliation delegates have additional bargainiegefage. Likewise, the bargaining
power of actors pressing for institutional disoleedie is not constrained by the same
factors as in the EU The U.S. chambers have proaksiaff (for example the Office of
the Parliamentarian in the two houses, and the @ss@nal Research Service) that can
be consulted, but they play no role in enforcing ithies as staff typically do in the EU
The staff simply give advice to the Congress memiltbert, as mentioned, conference
delegates will not necessarily act accordingly. dwer, the President’s staff plays a
quite different role to that of the Commission. Yhmay try to influence conciliation
negotiations on an informal basis, but such worknre motivated by an attempt to
forward the President's agenda than to make swatthe internal rules of the two
houses are respected. Precisely the fact that tbhkseare internal rules of procedure in
the two houses also means that there is no thraataws could subsequently be taken
to court for breaking the scope rules. These dréaalors that add to the bargaining
powers of U.S. actors interested in breaking tlopscules.

Conclusion

It is now less puzzling why rule application in tB& and U.S. conciliation committees
is so different. Whereas the few EU rules that tekis constrain the work of the
conciliation delegates are generally applied vdfgcéively, this is not necessarily the
case in the U.S. Here, the actors can often chbesgeen rules in such a way as to
increase the conciliation delegates’ room for maeeu or where there are no
procedural alternatives they may not abide by thlesr at all. Recent institutional
literature on procedural politics and institutiotrgaining can help account for this.
Some of the factors which this literature draws atiention to as being important for
procedural politics and institutional disobediencary between the two political
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systems. Procedural politics does not take pladeUnconciliation committees due to

lack of procedural alternatives; in contrast in tHeS. conciliation reports can be

adopted under different rules. Moreover, we seeenpoocedural politics in the House

than the Senate because it is less necessary tins an the Senate to demand rules
protecting conciliation reports as the Senate saopes are interpreted very flexibly

anyway, and because, even if some actors did, tlaegaining power would be low; a

large number of Senators are needed to adopt sdebision.

Institutional disobedience is higher in the U.Sanththe EU partly because of the
ambiguity over not amending the other chamberkviih individual amendments, as
happens in the EU, but with one big substitute clwht even if there are scope rules —
can make their interpretation tricky. It has alsef pointed out that, whereas a recent
study has shown that EU conciliation committees @mposed in such a way that
preference bias is marginal, bias in the US conlbeét not been uncommon over the
years. In addition, EU actors interested in bregitire rules are unlikely to have enough
bargaining power to do so for a number of reasdiey are heavily monitored by
procedural staff, the co-legislators monitor eachaarefully, and there is always the
threat that an act breaking the scope rule could shbsequently challenged
constitutionally because of the treaty status & thle. In short, the supply, demand,
and bargaining power explanations of proceduratipsland institutional disobedience
all perform well.

However, there is also a new lesson for the liteeatDespite the prominence often
given to rule ambiguity as a starting point foheit procedural politics or institutional
disobedience, we saw examples of both processesrroar even where there is
marginal or no ambiguity. In the U.S., proceduralitits does not exist in bicameral
bargaining because of lack of clarity over whickerto apply in a given situation. All
alternatives for adopting conciliation reports aedid choices. Where the choice falls
depends on the incentives and bargaining powehefattors. Moreover, institutional
disobedience does not only occur when it is uncldaether something is in scope or
not, but also very often when it is known by allexant actors that it is not, but when
they have sufficient bargaining power and incentovedemand it.

We previously knew that rule ambiguity was not dfisent condition for
procedural politics and institutional disobediendéis study adds to the existing
literature by underlining that it is not a necegsame either. This is of course not to say
that rule ambiguity is not a factor that createspscfor conflict, or that actors should
not strive to draft rules that are as unambiguaugassible. Instead, the point is simply
that no matter whether one succeeds in creatirggively unambiguous rules or not,
there may still be bargaining about their applmati So, even if actors wanting to
ensure rule compliance could specify all contingem@nd make complete contracts,
they might also have to focus on some of the otaetors discussed here as being of
importance to whether procedural politics and tagtnal disobedience occur.
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