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Abstract

The article analyses the application of the prappoality principle in theViking andLaval judgments.

It argues that one of the main reasons why theom#cof these two eminent cases became so
controversial was because of the way in which tberCapplied the proportionality principle. The
paper will first give an overview about the applica and elements of the proportionality test in EC
internal market law; it will then raise two relatesgues, namely to what extent the so-called ‘iyinz
der praktischen Konkordanz’ is relevant in the &xis case law and whether there is a need for a
differentiated approach under the proportionakist in horizontal situations. The article urgesE@J

to develop a different standard of judicial revitawtrade union action. The paper will draw on some
selective national examples to show that whereapgstionality principle is applied in industrial
action cases, both the elements and the substérnhbe test are different from those applied by the
Court of Justice in these two cases. The lastgfaite paper will highlight the differences betwebka
proportionality review in the two cases, includitigg importance of the reference to the minimum
harmonisation clause of the Posted Workers Directiv the Laval judgement. Finally, the article
invites the reader to pay attention to the broadastitutional implications of judgement in theldie

of social policy, i.e. to what extent the casesegated coordination between the Member Stateeat th
intergovernmental level.

Keywords

Free movement, fundamental/human rights, judicieview, proportionality, industrial action,
Europeanization






The Principle of Proportionality in the Viking and Laval Cases:
An Appropriate Standard of Judicial Review?

Nikolett Hos!

1. Introduction

The place that social policy considerations havieeghin the recent constitutional and legal reforms
of the European Union is a strong signal of the flat it will be very difficult in the future fothe
Union to gain legitimacy or support for major ecomo and legal reforms without stronger guarantees
for the protection of its social values. To undelthis point, it is sufficient to think of the eggion of
Constitutional Treatyby the Dutch and French voters or the very reoegative referendum on the
Lisbon Treaty in Ireland. The amendments of the original Sewitrectivé taken in order to
reconcile the effects of further market liberalisatwith the diverse models of European labour and
employment lawscan be mentioned here as well. Arguably, the gpfate settlement of issues on
the social dimension of the European Union becansauace of legitimacy for the future of the
integration project. Nevertheless, the implications of the appraisenntSocial Europe’ in the
political rhetoric are less straightforward from legal perspective. Indeed, both the refuted
Constitutional Treaty and the ‘prospected’ new fearark Treaty of the EU, the Treaty of Lisbon,
envisioned a new economic model for the Union grrang to the ‘innovative’ concept of &ighly
competitive social market economy

While the political process seems to struggle haitd the question of how to find, in fact, a better
balance between the social and economic ratiowdlés integration project, in the recafiking® and
LavaP judgements it was left to the European Court stida (further on: Court or ECJ) to establish
an indirect basis for a legal compromise and tdifai® coordination between the Member States at
the intergovernmental level. The Court apparentlgkta decision with important ‘constitutional’
significance for Europe’s social dimension. It diie both cases that the activities of the Comnyunit
are to include not only an ‘internal market chagdeed by the abolition, as between Member States,
of obstacles to the free movement of goods, persservices and capital, but also a policy in the

! PhD candidate, European University Institute; | grateful to Prof. Marie-Ange Moreau and to Profaride Cremona
for their support and comments on an earlier varsibthis paper. | would also like to say thank ytouProf. Norbert
Reich for his thoughtful comments on the paper. fdsponsibility for any faults or omissions lies lewsively with the
author.

2 Treaty establishing a Constitution for Europe 0J00G42310/01

Consolidated versions of the Treaty on Europeamtand the Treaty on the Functioning of the Europggaion, OJ C
2008 115/ 01

4 Directive 2006/123/EC on Services in the Internarkét, 0J 2006 L 376/36 (referred to as ‘Servicesdiive)

EbiIToriIAL COMMENTS, 'The services directive proposal: Striking a be&abetween the promotion of the internal market
and preserving the European social model?', (2@36Common Market Law Review, ; For an up-to-date aeer
concerninf the impact of the Services Directive ra@tional employment laws seefBERINE BARNARD, Employment
Rights, Free Movement under the EC Treaty and thécgs DirectiveMitchell Working Papers Series

CHRISTIAN JOERGES & FLORIAN RoDL, On De-formalisation in European Politics and Forisah in European
Jurisprudence in Response to the "Social Defidithe European Integration Project, Reflectioneathe Judgments of
the ECJ in Viking and Lav&UI Working Paper

7 SeeAtrticle 1-3(3) of the Draft Treaty Establishing a Constitution Europe andhrticle 3(3) of the Treaty on European
Union, For a critical analysis of this concept e tConstitutional Treaty seeHRSTIAN JOERGES "Social Market
Economy" as Europe's Social Model? (European Usityeinstitute 2004).

8  Case C-438/0¥iking[2007] ECR 1-10779
9 Case C-341/0kaval un Partner{2007] ECR-I 11767
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social sphere®® Referring to Article 2 EC the Court also statedttthe Community is to have as its
tasks, inter alia, the promotion of ‘a harmonidoalanced and sustainable development of economic
activities and a high level of employment and sqaiatection’!*

Such statements, trying to re-align the social dsien of the Community with its economic rationale,
are not without precedent in the case law of therrCof Justicé? Having regard to the very
controversial and uncertain implications of the iWigkand Laval cases, especially for the Swedish
autonomous collective bargaining modfethe question arises of what significance shouldgsgned
especially to the reference to the protection aidAmental rights and the social policy objectives o
the European Community in these two eminent ca3és? reference to the equal status of the
economic and the social policy goals of the Comtyum the internal market review could be
perceived as confirmation by the Court of the polidiscourse that has been attempting to
reconceptualise the internal market project in nitraistic terms”, i.e. to include long term and
essentially distributive policy objectives such asnsumer safety, social rights, labour and
environmental policy into the single market projsicice the early 19908.

However, due to historical reasons, Europe’s ecangonstitution is ‘embedded’ into the diversity of
national welfare state regim&sTherefore, furthering market integration \ialitical goals requires
that first a new (different) institutional balanbetween the social and economic rationales of the
Union be established. On the basis of a political historical compromise between the founding
Member States of the European Economic Communityagreement regarding shared theoretical
concepts on which grounds economic integration Ishtake place in Europe was reach®dhe
‘predominant version of philosophy’ underlying ttsngle market project is well documented
elsewhere. According to this ideal, the single raagcogram was designed to remove barriers to free
movement of factors of production mainly on fornemjuality grounds and to remove barriers to
distortions of competition as a means to maximidégyuand achieve allocative efficiency in Europe.

In this constitutional setting it is expected ttsaicial progress will automatically follow from
economic development at the national level. Argyaibl light of these two judgments, some elements
of this original constitutional compromise on whia¢ social dimension of the Community was built
became questionabt@.

10 Case C-438/0%iking [2007] ECR 1-10779 para. 78 and Case C-341/8%al un Partneri2007] ECR-l 11767 para
104

11 Case C-438/0%iking [2007] ECR 1-10779 para. 79 and Case C-341/@al un Partneri2007] ECR-l 11767 para.
105

12 Case C-43/7DefrenneECR [1976] 455 , paras. 8-10 ; Case C-5M@@6itsche Telekom AG v Lilli Schr6dep00] ECR
1-00743 para. 57; Case C-67/9#bany [1999] ECR I-05751 , paras. 56-60 , see alsxAk Szyszczak, 'The New
Paradigm of Social policy: a Virtuous Circle? ', 29 38 Common Market Law Review,

13 Jonas MALMBERG & TORE SIEGMAN, ‘Industrial Actions and the EU Economic Freedoifise Autonomous Collective

Bargaining Model Curtailed by the European Courtusti¢e ', (2008) 45 Common Market Law Review,

14 PauL CraiG, 'The Evolution of the Single Market', in CatheriBarnard & Joanne Scott (eds), The Law of the Single

European Market (Hart Publishing, 2002), p. 36-40.

STEFANO GIUBBONI, Social Rights and Market Forces (Cambridge UniteiBiess 2006), 180N DEAKIN, 'Labour Law
as Market Regulation: the Economic Foundations gbgean Social Policy', in Lyon-Caen Davies P., AiaBa S. and
Simitis S. (ed),European Community Labour Law: Agles and Perspectives (Clarendon Press, 1996 ).

15

16 According to Joerges and Rédl, the European iniegrproject developed in a theoretical frame ieflued by German

ordo-liberalism and by the theory of “orthodox” sapationalism in its foundational periodeRGES& R6DL, On De-
formalisation in European Politics and FormalismBiuropean Jurisprudence in Response to the "S@mékit" of the
European Integration Project, Reflections after fluelgments of the ECJ in Viking and Layal4-6.

17 J.H.H.WEILER, 'The Transformation of Europe’, (1991) 100 Thé&Yaw Journal, , p. 2477

18 sSee further on this pointMN DEAKIN, 'Regulatory Competition Aftdraval, in Catherine Barnard (ed), The Cambridge

Yearbook of European Legal Studies (Hart Publish2@®8).
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The means to further market integration have aksenliunctionally developed according to this
theoretical framework. As long as Europe was saéagcfor legitimacy for the integration project by
relying only on its ‘orthodox’ economic rationaleafmework, these means were appropriate and
consensual. However, despite some remarkable agampind a new and autonomous rationale for
European social policy and employment f&where is much more controversy about a possitigéu
shared concept, whether this be economic, legabbitical; on what consensual basis the economic
integration project could be legitimized on sogjebunds. In fact, Europe’s ‘social séifseems to be
based on afinvisible’ rather than a strong social constitution. Moreptleg recent Viking and Laval
judgements have also highlighted that the tradiioneans used to further market integration might
not always be appropriate tesolve conflictsghat can arise in the “holistic frame” of the imtal
market project. After the Court ruled that the Cammity has not only an economic but also a social
objective, it pointed out that the objectives pexsiby the economic freedoms must be balanced
against the objectives pursued by the social pallggctives of the Treaty. The legal technique used
for this balancing exercise was the proportiongityciple. Although the recognition of the riglat t
take collective action, including the right to kérias a fundamental right within the Community lega
order, was an ambitious first step forward by tloen@ it soon became apparent that something went
wrong with the balancing exercise in these two saltewill be argued that one of the main reasons
why the outcome of these two cases became so gentral was because of the way how the Court
used the principle of proportionality. It might because the Court was applying a “collage of génera
principles® developed in the law of the internal market foriewing national measures restricting
the economic freedoms to essentially novel situafio or due to ‘the poor understanding of the
industrial relations context® but the Court consciously or unconsciously opaned ‘Pandora’s box’
with its proportionality analysis in Viking and Lalv The Court seemed to ‘amalgamate’ different
types of proportionality tests in théking andLaval cases and these led to a very controversial end-
result.

The present paper will give an overview about thgliaation of the proportionality test in EC intafn
market law and it will raise two related issuesmely to what extent the so-called ‘Prinzip der
praktischen Konkordanz’ is relevant in internal kedrcase law and whether there is a need for a
differentiated approach under the proportionaliggttin horizontal situations. The proportionality
principle has been developed for reviewing essinstate measures. In light of the Viking and Liava
judgements there seems to be a need to develdfeeedt standard of judicial review to trade unions
action. The paper will draw on some selective mai@xamples to show that where a proportionality
principle is applied in industrial action cases,thbdhe elements and the substance of the
proportionality test is different from those apgliby the Court of Justice in these two cases. It is
important to keep in mind, however, that the agpian of the proportionality principle was applied

a very different context in the Viking and Lavakea. In Laval, the application of the proportiotyali
principle was influenced by the combined intergieta of the relevant ‘minimum harmonisation’

19 ALaN SupioT, Beyond Employment, Changes in Work and the Futfiteioour Law in Europe (Oxford University Press

2001). and @THERINE BARNARD, DEAKIN, SIMON AND HoBBS, RICHARD, 'Capabilities and rights: An Emerging Agenda
for Social Policy? ', (2001) 32 Industrial Relatiodsurnal, ;0DE BROWNE, et al., 'Capabilities, Social Rights and
European Market Integration ', in Robert Salais & &b Villeneuve (eds),Europe and the Politics of &slities
(Cambridge University Press, 2004).

MIGUEL PolARES MADURO, 'Europe’s Social Self:"The Sickness Unto Death"Jo Shaw (ed),Social Law and Policy in
an Evolving European Union (Hart Publishing, 2000).

20

2L Loic AzouLal, 'The Court of Justice and the Social Market Ecoyiofhe Emergence of an Ideal and the Conditions for

its Relaization ', (2008) Common Market Law Review,

22 CATHERINE BARNARD, 'Viking and Laval: An Introduction', in Catherine Barnard (ed),Cambridge Yearbook obfean

Legal Studies (Hart Publishing, 2007-2008)., p. 492

3 A.C.L.DAvVIES, 'One Step Forward, Two Steps Back? The Viking lamdhl Cases in the ECJ', (2008) 37 Industrial Law
Journal, p. 144
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directive, i.e. the Posting of Workers DirectiveWBP)?* and Article 49 EC. In spite of these
differences, the final part of the paper will arsglyand compare the application of the proportignali
principle in the two judgments. It will be showhat different types of proportionality principleewe
applied in the two cases and that the inconsigisatof this principle led to an undesirable legal
uncertainty.

2. Where do we stand with the Principle of Proportionality in Internal Market
Law?

The principle of proportionality is both a writteand an unwritten constitutional principle of
Community law. Together with the principle of subarity it is the main governing principle of the
exercise of Community competences therefore, incjpie it is applied by the Community legislator.
It is also used by the Community courts as a gémeraciple of Community law to review both
Community measures as well as national measurestiaij any of the fundamental freedoms.
Article 52 (1) of the EU Charter of Fundamental lR&f° establishes the principle of proportionality
also as part of the criterion for assessing lindtet on fundamental rights and freedoms in the
Community legal ordef. Historically, as a principleoriginating in public law it protected the
individual interests from the unnecessary and ratyitintrusions of the state into the private spher
and it was the ultimate source of legality of aynistrative and legislative action. Depending on
the area, where it is applied the principle sedifferent functions. AsTridimas has pointed out, in
internal market case law when it is invoked as @ugd for the review of Member State measures
affecting one of the fundamental freedoms, the gridgnality principle has a ‘double function’. Firs
within the economic constitution conception of timernal market project it has a public law
objective: individuals can invoke the free movempravisions against national measures that are
unnecessarily restricting the exercise of the fibaedoms. Its main rationale lies, however, in its
second function, i.e. to further market integratibmthis latter case the principle of proportiotyals
essentially a means of negative integration andires|the Court to balance the Community interest
against a legitimate national inter&stDanwitz has pointed out two further functions of the
proportionality principle in EC law which also hesevance in internal market law. In the mainly
decentralized system of EC law enforcement thecyi@ of proportionality serves as a guideline of
interpretation (AuslegungsdirektiVein the application of Community law at the naiad level and it
also ensures the “optimization of administrativéiaa so that this principle provides an ‘executive
model’ (“Prifraster’) for the legislator and the executive defininframework within which to apply
Community law at the national lev@lGiven the lack of a comprehensive system of ECimidtrative
law, it is especially as a result of the applicatad the proportionality principle that Communigw
has had a major impact on the development of saatienal administrative laws and practiceg
further interesting phenomenon is the so-calledldteral review on grounds of proportionality”.

24 'Directive 96/71/EC concerning the posting of weskia the framework of the provision of services !,

% For an overview on the application of the progovélity principle in Community law seeafis TRIDIMAS, The General

Principles of EU Law (Oxford University Press 20G6)d RuL CraiG, EU Administrative Law (Oxford University
Press 2006)

% Charter of Fundamental Rights of the Union OJ C 288701 and Explanations relating to the Charterwfdamental
Rights OJ C 2007 303/02

To what extent the general limitation clause ef @harter differs from the general proportionalityttapplied by the ECJ
in fundamental rights cases or from the test agfgethe European Court of Human Rights seai€, p. 512-517.

27

2 TriDIMAS, p. 193

2 THomas voN DanwiTz, 'Der Grundsatz der Verhaltnissméassigkeit im Geswiaftsrecht’, (2003) Europaisches

Wirtschafts und Steuerrecht, p. 394

For a useful discussion of this point seeErNn ELLIS, The Principle of Proportionality in the Laws ofifepe (Hart
Publishing 1999).

30



The Principle of Proportionality in the Viking ah@val Cases: An Appropriate Standard of JudicialiBe®

According toTridimas,this covers cases where the protection of fundéaheghts is invoked within
the framework of justifications. In these casesdmelythe internal market imperative, the original
public law function of the principle becomes moneportant® A good example for this ‘collateral
use’ of the proportionality principle is tiBehmidbergecase®

It is important to emphasize that there is artonomousconcept of proportionality in European
Community law. Community law does not seem to fdlynéollow any particular model on the
application of the proportionality test. Nevertrssdgaccording to legal doctrine, the influencearhs
national models such as the GermaferhaltnismaRigkeitsprinZiphas been more influential than
others on the development of the EC mdddEven though the elements of the test might be
sometimes fairly similar to a particular natiorabltest, on a detailed assessment it turns outtiaest

are major gaps and differences concerning the ggexintent of the respected elements at the nhtiona
level and as applied by the European Court of derti

There is a direct link between the test defining gtope of application of the four freedoms
(discrimination based or ‘market access’ test) #aedapplication of the proportionality test in intal
market cases. According fridimas proportionality became the main ground for revigwnational
measures especially following the early 1980s. Was attributable to the increase in litigationdvef
the ECJ and to the changes in the nature of thettiggiering the application of Article 28 EC and
later also of the provisions on the free movemédrmiersons and services. Since restrictions regultin
from national measures can fall more easily underscope of the four freedoms inmarket access
test than in a discrimination test, the focus Haftex! to the application of the proportionalityimriple

in order to define which state measures are lawfider Community law and which ones are Hot.
Arguably, a market access test, especially if iihierpreted in a very broad sense, subjects irciplie

all market regulation to judicial scrutiny undeetfour freedoms, since - &&aduro claimed - ‘all
such measures by their very nature have an impatrade’®® Especially under the free movement of
person’s case law where there is in principle necktype’ filtering mechanism, this can lead to an
overreliance on the proportionality principle tdide the scope of the economic freedaths.

The test of proportionality is a context-specifiarslard of judicial review and the ECJ seems tdyapp
it in a fairly functionalway. Depending on the context where it is appl@dof the outcome that the
Court would like to reach), the elements and thHestance of the test can be very different. s
Burca observed, the formulation of the proportionalitynpiple ranges, on the one hand, from an
evaluation of the impact of a measure on a cibigdty or human right from minimal, normal to strict
scrutiny and, on the other hand, from an econonoist/lcenefit analysis to the ‘not manifestly
appropriate’ test, or the ‘no less restrictive neaest®

31 TRiDIMAS. p.194. and 209.

82 Case C-112/08chmidbergef2003] ECR 1-05659 , see later under point 2.3.

3 JURGENSCHWARZE, European Administrative Law (Sweet and MaxwelD@D Schwarze provides a comparative analysis

of some national models on the proportionality giple, see also in this regardAMER VAN GERVEN, 'The Effect of
Proportionality on the Actions of Member Statesttd European Community: National Viewpoints from Qoertal
Europe', in Evelyn Ellis (ed), The Principle of Poofionality in the Laws of Europe (Oxford UnivegsPress, 1999).

34 For a critical assessment of the Community testaampared to its alternative applied in German doriiinal and

administrative law see ANwITZ,

% TriDIMAS., p. 142 and 196

% MiGUEL PoIRES MADURO, 'Reforming the Market or the State? Article 30 ahd European Economic Constitution:

Economic Freedom and Political Process', (19970®fean Law Journal, p. 57

%7 TRIDIMAS.

% GRAINNE DE BURCA, 'The Principle of Proportionality and its Applitmn in EC Law', (1993) 13 Yearbook of European

Law, p. 113
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As opposed to the mild ‘manifestly inappropriatestt used, for example, as a ground for review of
Community measures, the assessment of a leadttigstralternative under the test of necessity is
claimed to be an example for the strict applicabbthe proportionality test. Above all, this allege
difference in the intensity of review can be expéal by the fact that in internal market litigation
proportionality is used as an instrument of suptianal integrationi.e.to further market integration
and to reconcile a Community interest with natidnsdrests.

The application of the proportionality test is gevhatic in internal market case law also becauseeth

is a close connection between the manner in wiielCourt applies the proportionality principle and
the allocation of competences between the EU amd/fidgmber States. In particular, the application of
the test of necessity and proportionasitsicto sensican in certain cases result in a situation wheee t
ECJ imposes a certain level of protection on thenldler States. Occasionally, the Court suggests even
a better regulatory alternative or more approprfatens of legal remedy in the framework of the
necessity test’

The intensity of the test depends on various facton the nature of interests and the degree of
impediment that the national measures causes fm-community trade, on the field where it is
applied and also on the existence or non-existefipesitive harmonisation. Atanshas pointed out,

in principle the Court gives more latitude for thlember States to determine what is necessary in
order to achieve the respected objective if therests at stake reflect a policy area where the
competences fall primarily within the jurisdictioh the Member States. This means that the nature of
interests can sometimes determine the way in wiiehCourt applies the proportionality princiffe.
On the basis of some selected caBesBurcaalso pointed out that the Court has only engageal i
deferential proportionality inquiry when, for instae, the aim of the state measure related to a
complex political objective which required spedali knowledge, experience, the appreciation of
diverse national and individual interests and ariational requirements (e.g. national securitgiado
policy). Second, if the aim of the state was reldtean area in which there were as yet no harredniz
European-wide or international standards of praiador certain interests.

The use of the principle of proportionality in E&M is subject to criticism for several reasonss lby

its nature open textured therefore it undermingmlleertainty and transparency; it implies value
judgments and institutional choices especiallypdtitically sensitive areas of national competerice;
leads to judicial empowerment therefore raises togues on judicial legitimacy; it is not politically
neutral and its application directly concerns thesebn of competence between the Community and
the Member State¥; and, finally, it makes the application of the foireedoms somewhat
‘hazardous”?

Despite these highly relevant concerns regardiagptioportionality principle, it is important to kee

in mind that the fairly functional use of the projpanality principle - especially in internal matke
case law - might simply reflect a practical compisenin the everyday work of a regional court,
whose 27 members have very different practical eepee on the appropriate standard of judicial
review and are coming from different legal tradiso Some of them are public lawyers and are used to
applying the proportionality principle in a natidbrantext whereas others have worked in the fiéld o

% See for instance Joined Cases C-338/04, C-359/04&B60/04Criminal proceedings against Massimiliano Placanica

(C-338/04), Christian Palazzese (C-359/04) and Am&arricchio (C-360/04ECR [2007] 1-01891 , para 62-63, or in a
posted workers context Case Joined cases C-49/98/98; C-52/98 to C-54/98 and C-68/98 to C-71#&alarte and
othersECR [2001] 07831 para. 51-52.

JaN H. Jans, 'Proportionality Revisited', (2000) 27 Legal Issw¢ Economic Integration, , p. 246.

‘1 DEBURCA, , p. 147
42

40

For the critics of the proportionality principleesespecially RipiIMAS and VAN GERVEN.

43 CATHERINE BARNARD & SIMON DEAKIN, 'Market Access and Regulatory Competition', in QatieeBarnard & Joanne

Scott (eds), The law of the Single Market (Hart Faitihg, 2002).
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international law or any other legal discipline.géably, they are used to different standards of
judicial scrutiny that might have an effect on ttaial judicial deliberations as well.

2.1.  The Methodology of Justification in EC Interndarket Law

It is established case law that derogations fromafrthe fundamental freedoms by national measures
are subject to a proportionality assessment bdf@eCommunity courts. A restriction on one of the
fundamental freedoms is warranted only if it pussakegitimate objectiveompatible with the Treaty
and/or is justified by overriding reasons of pulifiterest being also in compliance with the objaxdi

of the Community. Even if this is the case, it mbstsuitable for securing the attainment of the
objective which it pursues and not go beyond whaticessaryn order to attain it. A8arnard has
pointed out, whereas Member States are interestexktending the range of objectives as possible
justifications, the principle of proportionality &pplied in order to limit their right to discretido rely

on one of the derogations and to justify their actf The substance of each element of the tests
depends on the question of which of the four freeglds under consideration. For instance, a
proportionality assessment under Article 49 onfteedom to provide services includes the evaluation
of equivalent protection in the home and the htaes. If the same public interest is safeguarded b
the rules to which the service provider is subjeahe Member State where he is established (home
state), the national measure cannot be saved isiogestitutes a double burden for the foreign werv
provider® In the case law of the ECJ on the posting of warkender the scope of Article 49, the
proportionality test often also includes an assesswhether the application of the host stategsul
on, for instance, minimum wage laws or laws on gbations to social security funds - typically in
the construction sector - confer on posted work@radvantage capable of providing them with real
additional protection. If the posted workers enjlog ‘'same or essentially similar protection’ untter
legislation of the home state, the proportionaityutiny takes a stricter forfi As the Court observed

in Finalarte, the national court in these cases has to carrgssentially a cost and benefit analysis,
i.e. it has to ‘balance the administrative and eoaic burdens that the rules impose on providers of
services against the increased protection thatebefer on workers’ compared with the guarantees by
the law of the home staté.The Court provides guidance for the national aities via the
proportionality principle on the question: whichtinaal labour law and employment law rules can be
extended to foreign service providers so that state control will not undermine the effective
enforcement of the freedom to provide services.

Member States or private actors can invoke ghatection of fundamental rightas a legitimate
objective within internal market case law in difat ways. Within the framework of expressed
Treaty- based derogations, such as public poliap)ip security or public health, the individual can
invoke the protection of fundamental rights in arttelimit the margin of appreciation of the natibn
authorities to justify a restriction on a fundanarfreedom (ERT type situatioff).This could be

4 See further on the substance of the derogatiemssRINE BARNARD, The Substantive Law of the EU (Oxford University

Press 2007).
4 For further details see Id. at p. 378-379.

4 Case Joined cases C-49/98, C-50/98, C-52/98 to/@85dnd C-68/98 to C-71/9Binalarte and otherEECR [2001]
07831 ;Case Case C-272/&iiot ECR [1996] 1-01905 ;Case Joined cases C-369/96 aB6®@6 Arblade and Leloup
ECR [1999] 1-08453

47 Case Joined cases C-49/98, C-50/98, C-52/98 to/@85dnd C-68/98 to C-71/9Binalarte and othersECR [2001]
07831, para. 50

4 Case C 260/8FERT[1991] ECR | 2925 , In ERT the Greek government tedrto save a derogation (exclusive
broadcasting rights granted to one national ratiitos, ERT) from Article 49 EC on the grounds of flpolicy. The
respondents of the main proceedings counter artatgublic policy could not be invoked in the casee the national
measure violated the protection of fundamentaltsighs protected in the European Convention of &ommethtal Rights
(Article 10 on freedom of expression of the ECHR)e HCJ ruled in para. 43 of the judgment, that thressed Treaty
based derogations must be interpreted in lighhefgeneral principles of the law and in particafafundamental rights.
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called the limiting function of fundamental righfthe Omegacasé’ is a good illustration of the fact
that Member States can invoke the necessity toectsfpndamental rights as protected in their
constitutions, in certain cases to broaden themgmeaof appreciation under an express Treaty-based
derogation, such as public policy. TBehmidbergecasé® is an example of the case when Member
States can invoke the protection of fundamentditsigis an independent ground of justification. The
Viking andLaval cases seem to establish a fourth category, undiehvwphivate actors can invoke the
protection of fundamental rights if it serves aitiegate private/public interest objective that is i
compliance with the objectives of the CommunityisTdistinction is important because, as we will
see, depending in which framework the relevantracéwe invoking the protection of fundamental
rights can change the way in which the principl@mportionality is used by the Court of Justice.

2.2.  'Breaking Down’ the Elements of the Proportiatity Test

Academic writings usually distinguish between thedements of the Community test: suitability,
necessity and proportionality in a narrow sense éhrcalled proportionalitgtricto sensy® There is
some uncertainty concerning the question whetherttird element is an independent element of the
Community test, especially in internal market clase or whether it is rather part of the second. tes
AG Maduro argued in theLeppik case that, depending on the degree of the impedithat the
national measure causes to the free movement afsgdloe Court applies one or more of the above-
mentioned sub-tests. But he also noted that thetSamase law in the context of the free movemént o
goods concentrates on the first two steps of tbie-tesuitability and necessity - and that typicalhe
national measure fails at the second stép.general, one could argue that the more stradttire test
the higher is the standard of proof under the prtopmality analysis.Maduro highlighted a fourth
element of judicial review under Article 30, theaexnation of whether the measure constitutes a
means of arbitrary discrimination, which in turrtadls the assessment of the discriminatory impéct o
the measurg’

The first element of the test (i.the test of suitabilify entails a usually abstract assessment of the
relationship between the objective of the natianaksure and whether the means that this national
measure has chosen to further that objective isogpiate, likely to achieve its ends.

The second element of the tefstst of necessityrequires the courts to assess whether there legse
restrictive alternative measures available to ahidne same result or objective. Under thst of
necessity the courts have to consider whether an altereatreasure is realistically available that
would protect the Member State’s legitimate intexygsst as effectively, but would be less reswiti

of the free movement of goods. However, if the @idopof the alternative measure had detrimental
effects on other legitimate interests, for instannefundamental rights, this would have to be taken
into account? In other words, the relative effectiveness of #fternative measure to furthering the
original objective has to be taken into account atsinternal market cases. Second, the merelfiatt t

(Contd.)
Therefore national measures under these exceptambe saved only if they comply with the protectid fundamental
rights as well.

49 Case C-36/0Dmega[2004] ECR 1-09609

%0 Case C-112/08chmidbergef2003] ECR 1-05659
51

For an overview on the principle of proportionabee especially Mi GERVEN, in.

%2 Case C-434/04 Opinion of Mr Advocate General Psidwaduro, Criminal proceedings against Jan-Erik Aside

Ahokainen and Mati Leppik [2006] ECR 1-09171

53 1d. at para 27-31

% Case C-434/04 Opinion of Mr Advocate General Psidwaduro, Criminal proceedings against Jan-Erik Aside

Ahokainen and Mati Leppik [2006] ECR 1-09171 , p&a.
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other Member States employ less restrictive measuilenot necessarily lead to the conclusion that
more restrictive measure in another Member Stadesfgoportionaté>

According toTridimas, it is questionable to what extent the Court dgtishes in its case law between
the second and the third elements of the test, lyabeween the test of necessity and the test of
‘proportionality srticto sensu He argues that the structure of the principléess important. In all of
the cases the main issue is that the Court hdedafbalance between two competing interests tand i
has to assess the adverse effects of the Comnamiigtional measure on the interests worthy ofllega
protection, i.e. on an individual freedom or on@@nunity or state intere2tOn the contraryCraig
argues that the existence of this third elememnismportant issue from the perspective of judicial
review, because it can change the nature of thétsef. This third element guarantees that th@r€Co
has to assess the negative consequences that #dseinmdénas on the interests of the individual. He
argues that to the extent that the applicants pteagguments directed specifically to such an
assessment, ‘proportionality stricto sensu’ is pathe Community test as wéll.

Even though many authors acknowledge the existehti@s third element in Community law, there
seems to be some uncertainty concerning its precstent in the different areas where it has been
applied. According tde Burca,under the third part of the proportionality inquthe Court has to
establish whether even in the absence of lessiatestr means, the measure does not have any
excessive or disproportionate effect on the applianterests® As Danwitz explains, in German
constitutional law the third element of the test/es three purposes. First, its function is to gebthe
interests of the individual. Second, after analgzime suitability and necessity of the measurerites

as a ‘counter assessment’ and guarantees thagwigsvrfor proportionality will not be confined tma
efficiency assessment. Thirdly, it requires thentdieation of the relevant legal interests progstby

the measure Rechtsgutgr under scrutiny and the degree of the restrictiand, finally, the
establishment of a fair balance between thm.

Both Van Gerveff andJar* indentified cases where the Court’s analysis sdetmeontain elements
that resembled this third test while reviewing oa#il measures. However, they also pointed out that
the application of proportionality in the narrownsehas implications for determining the level of
market regulation and touches directly upon thestjoe of the allocation of competences between the
Member States and the EU. In fdein discussed several cases where the Court exesstfecstraint

in applying a high degree of scrutiny under thismegnt of the test in sensitive policy areas. In his
opinion, the application of proportionality in tilarrow sense entails a balance between the various
interests at stake. A balancing of interests inciretext of proportionality implies that the coutfitst
have to comment on the degree of protection inGbexmunity and then to balance this against the
interests of market integration. If the nature bé tpolicy area in the public interest objective
constitutes an area where the competences fdieatdtional level, the Court has to respect thareth
are different ways of realizing that objective @hdt each Member State might prefer to establish a
different balance between the respected interéstsiee. On the other hand, refraining from balagci
the different interests in the framework of prommrality can also alter the nature of the test of
necessity, aslan rightly pointed out. In these cases, the mere faat there are less restrictive
alternatives available is not relevant if they moé sufficient to achieve the same level of protect’

55 Jans, p. 247.

% TriDIMAS. , p. 192-196.
57 CraiG, EU Administrative Law., p. 657
%8 DeBURcA,, p.113

% DanwiTz, p. 399-400

50 VAN GERVEN, in., p. 40-41.
51 Jans, , p. 249-252

52 1d. at, p. 250
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Maduro has also highlighted the problems with the applticabf the third test in internal market
litigation. Under this test a Member State hashmwsthat thdevel of protectiorit decides to afford to

its legitimate interests is commensurate with tegree of interference this causes in intra-commgunit
trade. The sensitivity of the third element of thst arises from the fact that ‘a Member State bay
required to adopt a measure that is less resgictivntra-Community trade, even if this would l¢ad

a lower level of protection of its legitimate intsts’. Hence , if this third element is interpresrttly

by the courts, a Member State can be required weridhe level of protection as a matter of
Community law. Therefore the Court, depending oe field of area, allows a wide margin of
appreciation for the Member States and it recognilzat different Member States may grant different
levels of protection to the same public interestislonly in areas where Community law already
identifies a common level of protection of the tegate interest under consideration - such as, for
example, in consumer law - that the Court appliestest more strictl§? Jan very briefly considered
the issue of the effect of minimum harmonisatiortlee manner in which the proportionality principle
is applied by the Court. He argued that in generalexistence of a directive gave more impetus for
the Court to carry out a more rigorous scrutinytie necessity of the measure. However, the Court
accepts the need for stricter standards if the Meribate provides good arguments for the fact that
the least restrictive alternatives are not realigliernatives. He also points out that the propoality

test in these cases is only applied if the stristendards do establish a barrier to free moveffient.

2.3.  The Principle of ‘Practical Concordance’: Angpropriate Standard of Judicial Review for
the ECJ?

The principle of ‘practical concordanc¢Das Prinzip praktischer Konkordanid a principle of
constitutional interpretation and it has been dgwedl in order to resolve conflicts between two
apparently opposing constitutional rights in Gerroanstitutional jurisprudence. In these caseshwt t
standard test of proportionality is applied by t@eurt. In order to preserve the ‘unity of the
Constitution’ Einheit der Verfassungthe task of the judge is toptimizethe protection and the
effectiveness of the two rights. Achwarzexplains, when conflicts arise, they must notdieesl by
giving one right precedence over the other eitlyambans of ill-considered “weighing up of interésts
or even through an abstract “weighing up of valudestead, the principle of the unity of the
constitution requires that an optimal solution berfd: both rights must be restricted to certain limits
in order to optimise their effectiveness. Consetjyethe way in which these limits are drawn must b
proportionate in each individual case; they mayb®trawn any further than is necessary to reancil
both rights. In this context proportionality meamselationship between two variable entities, ae.
relationship which provides the best way of optingsboth rights, rather than a relationship betwaen
constant “objective” and one or more variable “nmeahachievement® As Blankeexplains, if the
conflict between ‘competing fundamental rights &éamced by the requirement to establish ‘practical
concordance”, this ‘means that neither of the fyuarantees may be enforced at the cost of the;other
rather, each legal principle must be establishethénlight of the other in such a way that both
competing principles operate as effectively as ipts<™® Therefore for instance when the Court
analyzes the question of less restrictive measiirbas to take into account the relative effectags

of the alternative measures for the protectiorhefrespected interests.

53 Case C-434/04 Opinion of Mr Advocate General Psiawaduro, Criminal proceedings against Jan-Erik Asde
Ahokainen and Mati Leppik [2006] ECR 1-09171 , p&@.

8 Jans, p. 253-255.

% ScHwaRzE. p. 690.

% Thomas BLANKE, 'Observations on the Opinions of Advocate Genldiadluro and Mengozzi Delivered on 23 May 2007

in the Viking and Laval Cases', (2007) Transfer,
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Some authors have advocated using this principledoonciling conflicting Treaty objectives and
interest®’ The potential use of a concordance principle se#trasmost attractive for resolving
conflicts between the fundamental freedoms and domahtal rights. As th&chmidbergercase
indicated, arguably the concept of ‘praktischer kamdanz’ has already attained some relevance in the
Community law context. In this case the ECJ dedlimstablishing d&rmal hierarchy between the
four freedoms and fundamental rights as protectdtié national constitutions and in the Community
legal order. The test of proportionality did notyofunction as a means of market integration babal

— as the Court put it in Schmidberger — as a méangconcile the requirements and the respected
scope of protection of fundamental rights in them@wnity with those arising from Community
freedoms enshrined in the Trealy'ln the latter case, the respected scope of freeafoexpression
and freedom of assembly, guaranteed by Articlesiri® 11 of the European Convention of Human
Rights, and the free movement of goods, guararigeitticle 28 of the Treaty, had to be reconciled.
However, the Court also pointed to the fact thig Halancing exercise must take place in a special
community law context, namely where fundamentahtségas guaranteed in the European legal order
are relied upon as a justification for the redittof a fundamental freedom that constitutes dribe
fundamental principles in the scheme of the Tre@herefore, in these cases, the starting poinhef t
assessment is not the protection of fundamentalsigs such but a Community freedom. Fundamental
rights can be relied upon in a ‘defensive’ Wayws a justification for a restriction of one of ske
Community freedoms. This distinction is importamichuse in the latter case with the inappropriate
use of the proportionality principle the Court gskreating ade facto hierarchy between the
fundamental freedoms and fundamental rights wittenEC legal order.

It is worth taking a look therefore at the apphoatof the proportionality test in th8chmidberger
case. The case concerned an essentially verttcaltisn. Article 28 was invoked by an international
transport undertaking against the decision of thustdan authorities that allowed a demonstration
resulting in the closure of the Brenner motorwaydbmost 30 hours. The Austrian authorities relied
on the protection of fundamental rights in orderjustify the restriction of the free movement of
goods. The Court argued that, especially if thetgmtton of fundamental right is invoked as an
independent ground for justification by Member &satthe main question comes under the
proportionality test i.e. that ‘the interests inved must be weighed having regard to all the
circumstances of the case in order to determinethehea fair balance was struck between those
interests”® The Court gave a wide margin of appreciation fier mational authorities under the test of
suitability by listing only some considerations that might bken into account when the national
authorities are assessing the appropriatenes® afational measure for the protection of fundanienta
rights/* The way in which the Court took into account tkdative efficiency of the alternative
measures that would have had a less restrictieetedin free movement of goods under rieeessity
testin the Schmidbergercase was notable. The Court ruled that an outtigint could have clearly
constituted an unacceptable interference with threddmental rights at issue. However, even the

% RoLF-OLIVER ScHWEMER, Die Bindung des Gemeinschaftsgesetzgebers an rdied@eiheiten (Peter-Lang 1995)., and

also VAN GERVEN, in.,

%  Case C-112/08chmidbergef2003] ECR 1-05659 , para.77

% OuviER DE SCHUTTER 'The Implementation of Fundamental Rights throtlyds Open-Method of Coordination ', in

Olivier De Schutter & Simon Deakin (eds),Social IiRigyand Market Forces: Is the Open CoordinatioEraployment
and Social Policies The Future of Social Europe®yBnt, 2005 ).

0 Case C-112/08chmidbergef2003] ECR 1-05659 , para. 81.

™ These considerations included the fact that thmomstrators have requested an authorization froencthmpetent

authorities that decided not to ban it; the imperem nature of the demonstration as well as thgrggehic scale and the
seriousness of the disruption caused by the demadiost. The motivation of the demonstrators, thaswot national

protectionism but by exercising their fundamenigthts the manifestation in the public an opiniorichhthey considered
to be of important to society, was also taken adoount. The Court referred also to the fact thatidtional authorities
had taken various forms of preventive measuresderco limit as far as possible the disruptiomaad traffic [para. 82-

88].
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imposition of less restrictive conditions, suchcaaditions concerning the site and the duratiothef
demonstration on the Brenner motorway, “could hbeen perceived as an excessive restriction,
depriving the action of a substantial part of iteme”’*> Thus, the adoption of alternative and less
restrictive measures on the free movement of goaddd have been detrimental to another legitimate
interest, namely to the protection of the fundamkenights of the demonstrators. The Court also
accepted the argument of the Austrian governmextatihthe alternative solutions could have resllte
in more serious disruptions with the free movenargoods’® Finally, the Court seemed to analyze
guestions that could be part of the third elemdnhe test, i.e. proportionalitstricto sensult stated
explicitly that the exercise of fundamental riglet in certain cases entail inconvenience for third
parties; in particular, it can entail a restricteect on one of the fundamental freedoms. However
there can be more important interests, such apuhkc and lawful demonstration of an opinion, that
make it necessary to tolerate the inconveniendestizh actions can entail for third partiésiaving
regard to all of these considerations, the Grandniler found that the decision of the national
authorities not to ban the demonstration on thenBee motorway constituted a proportionate
restriction on the free movement of goods.

What is the function of fundamental rights withmst context? As th&chmidbergercase indicated,
fundamental rights served within this context esaiy as normative and objective criteria for
judicial balancing of the identified conflictingras and interests by delimiting the protected spbére
the two conflicting rights. This interpretation cha traced back above all to the fact that in Garma
constitutional theory, fundamental rights have @utole character’. They are not only subjective t3gh
that can be relied on by individuals but they dlswe an objective function. They are basic elements
of “the objective system of valuesdlfjektive Werteordnungand they therefore serve as a yardstick
for the legislator and also for the courts to idfgrwhat should be the objective standard of priddec

of individual interests in a democratic sociétyrguably, Articles 2 and 3 of the existing EC Tyea
lay down an “objective system of values” on whibke Community is based. As the Court pointed out
in Viking and Laval, the Community’s economic goai®nd at an equal footing with its social
objectives.

Although at first sight, the principle opfakischer Konkordarizseems to be a ‘magic formula’ for
striking a fair balance between conflicting intésesspecially within the ‘pluralistic constitutidna
polity’ of the Community, it can be the source ohtroversies in the ECJ’s case law. According to
Blanke,the application of the Konkordanz rule means thatCourt will have to draw the boundaries
of guarantees of collective freedoms on a caseasg-basis. In other words, the respected scope of
protection of the fundamental right used to justfyestriction on one of the fundamental freedoms
becomes a matter of pure interpretation. If ther€Cdoes not apply a proportionality test, but desid
each case freshly on a persistent factual basisdGaMaduro suggested in his opinion - this creates
great uncertainty for trade union actions and ek lof specialized knowledge how the delicate
system of collective bargaining works, risks undeing the collective bargaining autonomy of the
parties’® Borrowing this constitutional principle from Germéaw can be problematic for a further
reason. It gives the Court and also the nation#laaiies, which eventually have to carry out the
balancing exercise on the basis of the Court'sntait@ns, a constitutional role, that of takinguel
judgments in the name of a constitutional ideathsas, for instance, the objective of the ‘social

2 Case C-112/08chmidbergef2003] ECR 1-05659 , para. 89-90.

™ 1d. at, para. 92.

™ |d. at, para. 91.

S Further on this point seedfirRAD HESSE Grundziige des Verfassungsrecht der BudesrepDbli¢schland (C.F. Miiller

Verlag 1995)., p. 127-137 andvk JuLiA LoHSE 'Fundamental Freedoms and Private Actors - tosvard 'Indirect
Horizontal Effect”, (2007) 13 European Public LaB9, p. 168-172, M\ GERVEN, in., p. 45

7®  BLANKE,
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market economy’, without having established a sbédis of legitimacy’ Therefore, adortelmans
argued this principle might be useful in the Comityucontext in order to reconcile possible conflict
between the fundamental freedoms and non-econonaiests only if the substance of the principle is
codified in the Treaty itself

2.4. Proportionality Assessment in ‘Horizontal CaseA Need for a Differentiated Approach
under the Proportionality Test?

The Viking andLaval cases raise the issue of whether there is a meea differentiated approach in
the application of the proportionality principletime case law that extends the application of emino
freedoms to restrictions resulting from the actiafigrivate law bodies, especially to trade union
actions. InViking, the Court clearly stated that “(...) the organizatif collective action by trade
unions must be regarded as covered by the legahanty which those organizations, which are not
public law entities, enjoy pursuant to the tradénrrights accorded to them, inter alia, by nationa
law.””® Nevertheless, the Court used the standard propatiiy test developed mainly for reviewing
public law measures restricting the fundamentatédoens. Especially in Viking the Court can be
criticized because it did not take into account tha application of an overtly strict necessitgt tim
industrial action cases is problematic.

It is important to emphasize that - Reichargues - there is no traditional, but rather an¢tional
private/public law divide” within the Community labordef’. As we will see below, there are
examples for the application of the proportionaitinciple in a substantive and predominantly peva
law context, such as in Community discrimination.ldhere are examples also for using the principle
of proportionality as a standard of judicial reviewcollective labour law. On the other hand, imgo
countries such as in strike laws of the United Idimm the concept of proportionality might be a
“remarkably new development®. Therefore, similar to the way in which the pubbev concept of
proportionality had an impact on the developmensafe national administrative laws, starting with
the Viking and Laval judgments, we might be witriiegsa so-called ‘Europeanization’ of national
industrial relationsvia negative integration case &It will be argued, however, that it is not the
origin of the principle that is important (publickate) but the fact that courts have to provide
justification of why is it necessary to apply ajpodionality principle in a private law context anthy
the substance of the test must be adapted to Hemtedly private law context. Arguably, EC law
should only define the ‘outer boundaries of stdk#ion’ in these cases and it ought to leave adaioa
margin of appreciation for the actions of privatetigs even if their conduct breaches the exeutise
the fundamental freedorfis.

As Ellis observed, in Community sex discrimination casés, main role of the proportionality
principle is “to condition and limit in terms dfi¢ principle the circumstances in which an allemati

T AzouLal, , p. 1349-1350

8 KaAMIEL MORTELMANS, 'The Relationship between the Treaty Rules and QaritgnMeasures for the Establishement and

Functioning of the Internal Market - Towards a Cademce Rule', (2002) 39 see id. at , p. 1341-1346,mdde a
specific proposal concerning the substance andtladsplace of such a concordance provision in tleafy framework.

™ Ppara. 35

8 NoRrBERTREICH, The Public/Private Divide in EC Law [discussioppa under publication] (2008).

81 Davies, p. 146.

82 Although, as the British example shows, especiallyEC discrimination cases national courts can Gmetimes

reluctant to follow the ECJ'’s proportionality assesat and to apply a too strict proportionality t&e further ARON
BAKER, 'Proportionality and Employment Discriminationtire UK', (2008) 37 Industrial Law Journal,

8  NoRrBERT REICH, 'Fundamental Freedoms v. Fundamental Rights: \Dkihg get it wrong?', (2008) 4 Europaréttslig

Tidskrift, at page 870
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of unlawful discrimination can be refutetf’"Namely, if an employer wants to justify, for exdmpa
employer’s pay practice or a Member State a letijislathat is alleged by the plaintiff to be
discriminatory, the Court applies a proportionatiégt to assess whether that employers’ practice or
national legislation is suitable and necessaryHerachievement of the objective pursued by itth&s
rather infamousMangold® judgment of the Court of Justice shows, the apftioaof the
proportionality principle can be very controversiathe context of equality law as well.

An important difference between the function of greportionality principle in discrimination cases
and in Viking and Laval must be highlighted, howevin Viking and Laval, the principle of
proportionality was used in order to reconcile shepe of protection of a fundamental freedom with a
fundamental right that was relied on as a justiificafor a restriction on the former. In discrimirs
cases the starting point is the protection of al&mental right not to be discriminated againsttan t
basis of sex, and the derogation (private or stateon) from this right must be proportionate. In
Viking and Laval, the starting point was a fundamental freedom thad invoked by an employer
directly against a collective action taken by trashgons. Since in Viking the Court established the
horizontal direct effect of Article 43, the exerief the fundamental right to strike constituted th
restrictionitself on one of the economic freedoms and the exercifgabfight had to be proportionate
to a legitimate objectivé®. The manner in which the Court applies the propodiity test is significant

in these cases because in the absence of substattinsnational labour standards (positive
harmonisation) the legal scope of protection adrénational) industrial action will be determingd b
the interpretation of the respected free movemeanvigion. The argument that the horizontal
application of Articles 43 and 49 to collectiveiant taken by trade unions would be a circumvention
of the explicit exclusion of ‘harmonisation’ on pagd the right of association, the right to strakel
lockouts according to Article 137(5)EC was rejecbgdthe Court in both cas&sThe Court in both
cases used the same argument. It recalled that

“in the areas that fall outside the scope of then@uinity’'s competence the Member States are
still free, in principle, to lay down theonditionsgoverning the existence and the exercise of the
rights in question, the fact remains that, weearcisingthat competence, the Member States must
nevertheless comply with Community laj¢mphasis added].

Arguably, Article 137(5) EC contains only a limitt on Community competences concerning
secondary law, but this does not exclude the effetprimary law, i.e. the interpretation of thedr
movement provisions of the EC Treaty as generakjpies of Community law on industrial actith.
Their relationship cannot be described thereforethm®y general principle of legal interpretation
according to which ‘lex specialis’ derogates ‘lggnerali’.

As pointed out earlier, the standard less restdctilternative test can be particularly problematic
industrial relation cases. While arguing that itifficult to apply to private parties the same hgia
of appreciation’ test that was afforded to Memb¢at&s in the Schmidberger cadgercusson
cautioned the Court against invokiagy test of proportionality as regards the right takstr He
pointed out several possible risks that the invionadf the proportionality principle could create i
practice. His comments are to be cited here atheng

84 BveLYN ELus, 'The Concept of Proportionality in European ComityuSex Discrimination Law ', in Evelyn Ellis

(ed),The Principle of Proportionality in the Lawiskurope (Hart Publishing, 1999).
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‘Workers only have negotiating power because ofrtlbility collectively to withdraw their
labour. Courts in the Member States, very senshmye been extremely cautious in invoking any
test of proportionality as regards the right takstrit is a right inextricably linked to the catiiéve
bargaining process and must be assessed in thextadtthat process. It is difficult sensibly in
practice to apply any test of proportionality tetdemands made by the trade unions in that
process. It is in the very nature of negotiatidmet thoth parties set demands at their highest and
through negotiation over time seek a compromiseeifessary, with the assistance of mediation
and conciliation. At what stage of this processl against what criteria is the test of
proportionality to be applied? Any test based oapprtionality in assessing the legitimacy of
collective action is generally avoided in the intdia$ relations models of the Member States for
the very reason that it is essentially to mainttie impartiality of the state in economic
conflicts.®

There are, nevertheless, examples for subjectmg¢bessment of the legitimate exercise of inddistri
action to a proportionality test in certain cousstiln Germany, for instance, tBendesarbeitsgericht
applies a proportionality test as a general priedipr assessing the legality of industrial actisime

its groundbreaking decision in 1971The application of the proportionality test tovate law
situations is controversial because it raises thesiipn to what extent courts are allowed to cdiite
substance of contracts in private law or the sulostaof collective agreements and to set limits on
private- or collective - autonomy. It appears tteg identification of the appropriate level of joidi
scrutiny in such cases is surrounded by considetaghl uncertainty and judicial ‘subjectivism’.

In Germany, the application of the proportionaptynciple in industrial action cases has beenfjasti

by the need to respect the rights and intereshiadl parties and also of the interest of the gdnera
public, which can be affected by a strike actiontiV¢ertain divergences, the test in industrialcarct
cases follows the public law concept\udrhaltnismassigkeii.e. it consists of three elements. First, it
must be analyzed whether the industrial action sussbleto achieve a legitimate objective, namely
to enforce a collective agreement. An industridlogicis suitable if it puts the employer under such
pressure as to make him to comply with the colleciigreement or re-open negotiations with trade
unions. There are two main limitations on the aggtlon of the suitability test. The strike cannioh a

at destroying or endangering the existence of thergarty’* Under thetest of necessitif must be
established whether there are any other, lesdatéstrmeans with which the same objective could
have been achieved with essentially the same r&3unlthe proper application of the least restrectiv
alternative test takes into account the relativiecafy of different methods of action in protecting
workers’ interest§?

Apparently, the most important but also the mosttimyersial element of the proportionality tesitss
third element, namely the analysismbportionality in the narrow sensé& his requires the court to
strike a balance between the two conflicting irdeyet stake. Whereas it is relatively easy totifien
the costs that occur on the side of the employea assult of, for instance, of a strike action, the
difficulty lies in fixing the optimal level of prettion of interests on the workers’ side, againsictv
the first must be balanced. In order to respecttiiective autonomy of the partiegarifautonomig,

the substance of the collective agreement canndtken as a point of reference. In practice, the

8 Bercusson p. 304.

% Case BAG von 21.4.1971 - GS 1/68, BAGE 33, 140 (£7AP Nr. 43 zu Art. 9 Il GG Arbeitskampf , Thisse actually
concerned the proportionality of a lock-out notkstraction, but the application of a proportionalfitinciple in general
as regards industrial action is based on this tecisor a detailed analysis of the proportionafitinciple in industrial
action cases seeT@ RuDOLF KissEL, Arbeitskampfrecht (Beck 2002). p. 317-335, for arenrecent analysis on the
diverging academic views seediBPP S. FISCHINGER 'Zur Begrenzung des Streikrechts durch den Grumndder
Verhaltnissmassigkeit', (2007) Recht der Arbeit,

%1 There are divergent views on what one has to stared under this latter element. See furtheskL P. 326-327

92 Davies, p. 143
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relationship between the costs of the industriibacand the objectives pursued by it will be atedp
as proportionate to the extent that it servesestoring the equality of bargaining powers of theips
(Hertstellung der Kampf- und VertragsparitdfAs Kissel points out, there are no convincing and
generally applicable standards for the applicatibthis third element: it requires an ex-post, eage
case analysis of the facts by the cotitts.

However, asDavies points out for certain, countries the applicatiminthe proportionality test in
industrial action cases such as, for instancethi®iUK, is a remarkable new development. Respecting
the competences of the legislator, British courtly apply a subjective test, i.e. they are onlpwéd

to assess the objectives of trade unions. The igeeffect, namely the harm caused to the employer
cannot be considered unless the employer can shatttie industrial action was unlawfilAs a
result of theLaval case, there is also a proposal to introducingreeigé proportionality principle in
industrial action in Sweden, both to transnatiaral to purely national situatioffs.

The application of the proportionality principlenche problematic from a procedural law standpoint
as well. In vertical situations, a private indivadunvokes one of the fundamental freedoms against
state measure, in the end against the state. A#tiablishing that a national measure constitutes a
restriction on one of the fundamental freedomspitto the Member State to show that it can be
justified and that it was proportionate. In horiansituations, an employer can invoke the
fundamental freedoms — except for the freedom ofige- against the activities of private law ertditie
including trade unions. Arguablthe standard of proafinder the proportionality test varies depending
on the type of test that the Court applies to d@efihe applicability of the respected freedoms
(discrimination, restriction or market access tedinder an unqualified and broad ‘restriction test’
employers must in practice comply with a lower dend of proof in order to show that there was a
breach of Community law. Especially in horizontéuations, where the Court is analysing the
restrictive effect of a private action - as exptairabove — an overtly broad test determining tlpesc

of application of the four freedoms establishesebuttable presumption’ of the restrictive effe€t o
industrial action on the free movement provisiarg] places higher burden of proof on trade unions
to justify their action®®

There are several further questions that need tansgvered if there is a need for a differentiated
approach under the application of the proportidypadst in ‘horizontal cases: What exactly hasé¢o b
balanced under the proportionality principle inibontal situations? Is it the effective functioniof
the internal market that must be balanced agaiobtip health or the protection of workers, or
whatever national interest is at stake? Or istliama balance betwedémdividual/collective interests,
e.g. the interests of the employers and workeitsntiist be balanced against each other?

There is a further reason why the standard prapatity test is not an appropriate framework for
weighting conflicting interests in cases when ermpets are invoking fundamental freedoms especially
against collective action taken by trade unionswassaw above, the application of the proportidpali
principle requires courts tex postreconstruct the real objectives of the parties twedweighing of
costs arising on both sides. Xan Gerverhas observed ,“weighing conflicting interests (tequires
that court of law called upon to carry out thisdmaling test to be put in a position to hear the
interested parties in order for them to discussctivaparative importance of the interests involved i
the litigation.” As he points out, the preliminamylings procedure is simply not appropriate forrsac

% In general it is the geographical scope or thaiiom of the strike action that will be analysedienthis third element.,

KISSEL, p. 330-332

Davies, p. 146; The fact that the application of the pmipnality principle implies the possibility of gioundly
changing British strike law was pointed out alsdB®NARD, 'Viking and Laval: An Introduction, in., p. 489

94

% Mia RONNMAR, ‘The Laval case from &Swedishand Nordic Perspective in Catherine Barnard (ed), The Cambridge

Yearbook of European Legal Studies (Hart Publish2@$8 )., p. 521

% See also BRNARD, 'Viking and Laval: An Introduction, in., p. 486
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balancing exercise as it is an indirect judicialgadure and it does not give all of the intereptaties
the chance to present and discuss their viewpeiiaré the ECY’

This is even more true in cases when it is notldéigality of a national measures but directly the
legality of a private action that is under scrutory grounds of proportionality. Trade unions aré/on
parties to the legal proceedings before the ndticoart, even though they can submit their
observations in the written procedlirand they have limited possibility to influence thaicial
deliberations in the oral hearing and to responthéoquestions referred to the ECJ by the national
courf®. In the Court’'s procedure private parties can dydyrepresented by a lawyer, who must be
authorized to practice before a court of a Memiate$™ Apart from the Community institutions it is
only national governments that can submit writteeavvations and/or also be represented by an agent
in the oral hearing before the E&3JThe decision about whether the government wikrvgne and
what kind of strategy it follows before the Cousta discretionary decision of the governmental
agents: they can decide not to intervene df%lt.can be an interesting question what happetieif
opinion of the government and the trade unionsrdew@n fundamental questions concerning the legal
issue. Third interested parties have no formaltrigtbe heard before the ECJ they can only indirect
influence the written procedure. This was for exkmihe case with the European Trade Union
Confederation (ETUC) that ‘intervened’ in the predangs by submitting a letter attached to the
written submission of the ITF in Vikinty®

3. Justification and Proportionality in Viking and Laval

First of all, it must be emphasized that on thasakthe two judgements one can conclude thaetrad
unions can indeed take collective action underchatd3 and under Article 49 against the possible
negative consequences of company relocations (§jkend in order to induce foreign service
providers to enter into negotiations with them ames (Laval). Nevertheless, what appears to be very
problematic on the basis of these two judgementiasthe possible grounds on the basis of which
trade unions can lawfully pursue negotiations veithployers and foreign service providers in cross-
border situations were disproportionately restddig the ECJ.

3.1.  ‘Reconstructing’ the Facts in Viking and Laval

Viking concerned the proportionality of a collective aatiaken by a Finish trade union (FSU) with

the support of an international trade union orgation (International Transport workers Federation,
ITF) against a private undertaking incorporatedeurfeinnish law, in order to prevent the undertaking
from reflagging one of its vessels, the RoselleEstonia. It is clear from the facts that the main
intention of the employer was to cut costs by beibte to apply lower Estonian labour standards to
the crew, since the registration of the vesselsioia would have allowed the employer to conclade

new collective agreement with the Estonian tradens The objective of the Finnish trade unions is

97 VaN GERVEN, in., p. 63.
% Article 23 Il of the Statute of the Court of Justic

% According to Article 104 (4) of the Rules of Prooeel the parties can submit an application settimigtioe reasons for
which they wish to be heard. This is, however, anlyght to submit written observations also in tnal procedure and
respond to the questions of the national court.

100 Article 19 of the Statute of the Court
101 Article 19 and 20, 23 of the Statute of the Court

102 As to an overview on the strategies for intenanmtfollowed by national governments before the [eem Court of
Justice see AMMARIE-PIERRE GRANGER, 'When governments go to Luxembourg ... : theugrice of governments on the
Court of Justice ', (2004) 29 European Law Jouial,

103 BRriaN BERcUSSON 'The Trade Union Movement and the European Unladgment Day *, (2007) 13 see id. at 279p. 280
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less clear. On the facts referred to the ECJ,atmsethat initially they took industrial action dithy
against the reflagging of the vessel. In the cowkaegotiations the trade unions modified their
demands and tried to persuade Viking that it sheuploy the workers mainly under Finnish labour
standards, even after the reflagging of the vesseltheir principle objective was the protection
workers. Following Estonia’s accession to the EUking brought proceedings to the English High
Court of Justice and argued that the collectivéoactaken by the Finnish trade unions and the
coordinated, transnational solidarity action ofdgaunions constituted a restriction under Articke 4
EC. In broad terms the English courts were askedssess the Finish social mod&|’ since on the
facts it seemed that, if it was not for the impaicthe internal market rules, the industrial actieould
have been lawful under Finnish |&%.Therefore - as Davies has recalled - one of theams why the
Court of Appeal eventually referred the case to H@J was to allow the Finnish government to
participate in the legal proceeding$The British judge refused to grant an interimakto Viking
before referring the case to the ECJ, because @ingaio him the outcome of the case depended on a
balancing exercise between the employer’s free mewt rights and the social rights of trade unions
and its members. Lord Justice Waller was confidgtit regard to especially one question: if Article
43 or Article 49 were to be granted horizontal direffect to trade union action, one of the masues
would be ‘by what criteria is the balance betwesnémployers’ free movement rights and the social
rights of the trade union and its members to hektr®’

Lavalwas concerned above all the compatibility of thkective action taken by Swedish trade unions
against a Latvian company with Directive 96/71 ba posting of workers and with Article 49 EC
(Laval). The collective actions were taken in ortterinduce that foreign-service provider and its
Swedish subsidiary (Baltic) to enter into negotia§i on pay and to sign a collective agreementan th
construction industry. Although, the role of LawaBwedish subsidiary (Baltic) in the performance of
the contract is not entirely clé®t it seems that the employer was only temporalgrying out an
economic activity in the host Member State and thatas already bound by a collective agreement in
the state of origin (Latvia), although not undewigglent terms and conditions. The case was
particularly sensitive was because the industatiba taken by the trade unions is an essentiahsiea
of the effective enforcement and it is indispensafir the proper functioning of the Swedish
autonomous collective bargaining mod&l.

The collective action consisted in the blockadirfgttee Swedish building site by preventing the

delivery of goods onto the site, placing picketsl @nohibiting Latvian workers and preventing the

vehicles from entering the site. Later, other tradéns announced sympathy actions, making the
performance of Laval's contractual obligations iweSlen impossible. The Swedish trade unions
refused to recognize the applicability of the Latvicollective agreement. On the other hand, Laval
refused to sign the Swedish collective wage agreeaggplicable in the construction industry, because
it insisted on fixing the wage levels in the couddecollective bargaining. Had the employer signed

104 1d. at p. 283

195 probably this is why the proceeding before thenigim court and the ADR proceedings were broughdrtaended by
Viking in Finland.

106 A C.L.DavVEES, 'The Right to Strike Versus Freedom of Establigfinie EC Law: The Battle Commences', (2006) Vol.
35 Industrial Law Journal, p. 76

107 Case Viking Line ABP and Anotherlnternational Transport Workers Federation ande@tti2005] EWCA Civ 1299 ,
para. 23

1% See on this point furtherd@kiN, 'Regulatory Competition Aftdraval, in. p. 587-593, who argues that if Baltic was a
Swedish subsidiary, the whole situation should heomsidered as a purely internal situation, andckrd9 should not
have been applied at all.

199 For an introduction of the Swedish autonomousectile bargaining model seeAMIBERG & SIEGMAN, and (RIAN
EDSTROM, 'The Free Movement of Services in Conflict withe8ligh Industrial Relations Model - or Was it the @th
Way Around? ', in Nils Wahl & Per Cramér (eds),Swbdbtudies in European Law (Hart Publishing, 200BHNNMAR,
in.
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that collective agreement the mandatory socialetrabligation of trade unions would have been
applicable. Furthermore, according to an Act fro@®1l the ban on collective action under a valid
collective agreement was not applicable if foresgnvice providers were carrying out temporary work
in Sweden (Lex Brinannidj® Consequently, on the facts available, it seenisftben the perspectives
of Swedish law the collective action was in priteifawful, and it was for this reason that when the
employer asked the police to intervene and barcdtiective action it refused to do so. The costd an
consequences of the industrial action were thudyféurdensome for the employer and for the
exercise of its freedom to provide services in Smedn addition, the Swedish electricians’ trade
union (Elektrikerna) also took secondary, sympatbfons by preventing undertakings belonging to
the organization of electricians’ employers fronopding services to Laval. Already as a result of
these collective actions Laval was unable to cauatyits work in Sweden and the workers returned to
Latvia. However, the collective actions taken aghibaval continued and sympathy actions were
extended to other Swedish sites of Laval in Sweésentually, the contract was terminated and the
subsidiary established for the performance of toatract went bankrupt. The national authoritias di
not intervene, even though &8%lmbergand Sigemanhave pointed out, some forms of collective
actions taken by the trade unions in the Laval caigét have been illegal even under Swedish'fdw.
There was no question before the Court of Justmecerning the responsibility of the national
authorities in Sweden, that the main issue wasrattether collective actions were proportionate
means for enforcing minimum rates of pay in a coumthere the regulation of wages is based in
principle on collective self-regulation and if tloellective action taken in order to enforce this
regulatory model could eventually hinder the prmnsof services.

3.2. The Scope of Application of Article 43 and 49

In both cases the Court applied a fairly broad @mglualified ‘market access’ test. It was enoughef
collective actions with cross border implicationsdahe transnational collective action make the
exercise of the economic freedoms “less attractore'more difficult” to be caught by Article 43 and
491?n Viking the main argument was that collectivéi@us - having regard to the effect on intra-
community trade (FSU) or to the objective of thdigyoin order to which the collective action was
taken (ITF) - were capable of restricting the esgpls ‘right to exit’ under the right to freedom of
establishment'® The effect of collective action taken by the nagibtrade union was that it matéss
attractive or evenpointlessthe exercise of freedom of establishment. Theabg of the collective
action taken in order to implement ITF's flags @hgenience policy (hereinafter FOC policy) was
considered to bat least liableto restrict Viking's right of establishment. lmaval, two types of
collective actions were taken. Collective actioketain order to induce a foreign service provider t
sign a collective agreement the terms of whichld&) down more favorable conditions than those
provided for in the statutory implementation measoirthe Posted Workers Directive (PWD) and (b)
others that concerned matters not listed in the PB4gond, collective actions were taken in order to
induce a foreign service provider to enter intoatiegions on the rates of pay at the place of the
provision of services. With regard to the first éypf measure, the Court ruled that the right of the
trade unions to take such collective action isblkato make itless attractive or more difficult for
such undertakings to carry out construction worweden, and therefore constitutes a restriction on
the freedom to provide services within the mearmihgrticle 49 EC. The same test was applicable to
the second type of collective actions because rileioto ascertain the minimum wage rates to be paid

10 The latter was found as a directly discriminatang unproportionate national measure under Ardéldy the ECJ. The
present article does not deal with the questiath@fcompatibility of Lex Britannia with Article 49.

11 According to them setting up a cordon of picketsmoother ways physically blocking access to tharkplace is not
lawful under Swedish law either. MMBERG & SIEGMAN, p. 1117-1118

112 DeakIN, 'Regulatory Competition Aftdraval, in.
113 Case C-438/0¥iking [2007] ECR 1-10779 , para. 72-73.
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to their posted workers, those undertakings mayfdreed, by way of collective action, into
negotiations with the trade unions of unspecifiatation at the place at which the services in doest
are to be provided”.

Although the Court used exactly the same argumiaritee Laval case than Miking, to conclude that
Article 49 is applicable to collective action ofitte uniond™ there was a difference in the Court’s
reasoning compared to the Viking case. In Vikitge €Court directly assessed the restrictive efféct o
national and transnational collective action on fite@dom of establishméft while in Laval the
restrictive effect of collective action taken bytioaal trade unions was apparently scrutinizedten t
basis of the national legal context. As we saw abdive Court argued in Laval thidwe right (!) of
trade unions- not the trade union action as such - constit@edmpediment on the freedom to
provide services. It is possible to argue theretbat the horizontal direct of Article 49 is - hetvery

- least less clear in the Laval case.

The Court’s unqualified market access test is wiatic in these two cases for the following reasons
Having regard to the nature and the objective witestaction, which necessarily causes costs to the
employer and implies a restriction on its econofré@dom, it is very difficult to see when a strike
action (either national or transnational) could hotder intra-community trade® This contradicts
with the Court’s argument that it cannot be uphélat certain restrictions would teherentin the
very exercise of trade unions rights and the rightake collective action. The application of tfas-
reaching market access test is problematic forriladu reason. It establishes a presumption for the
restrictive effectof national and transnational collective action iotra-community trade and it
eventually shifts the burden of proof to the tradeons, to justify their action under the test of
proportionality. It is also an extremely broad tést the application of the economic freedoms to
essentially private law action and sets the thiglshelow which the diverse labour law regulatiofis o
the Member States fall under Article 43 and 49 Jew.**” The Court could, of course, change or at
least modify its jurisdiction in the future.

According toBarnard, there are different ways in which the Court desith conflicts between EC
internal market law and national employment lavepeahding on the area where the question has been
raised. Even though under the free movement oficEvprovisions there is no formal Keck-type
filtering mechanism, in some cases the Court seambd willing to accept de minimghreshold for

the application of the economic freedoftfsor instance the Court has explicitly ruled intar cases
that the effect of private action on cross bordgivaies in the internal market is too remote loattit
does not create a substantial hindrance of madesisg™ Advocate Generalladuro in the Viking
case also suggested applyingd@ minimis ruleas regards the question of what type of private
measures can restrict the exercise of the foudénes. He argued that the free movement provisions
should be directly applicable to private actionyoifilthey are capable of effectively restrictindnets
from exercising their right to freedom of movemaramely by raising an obstacle that holders of the
right of establishment cannot reasonatilgumvent. The issue on applyingla minimisrule for the
definition of the scope of the fundamental freedowess already raised by AG Jacobs in the
Schmidberger case. He argued that if eéffectof the private action on the free movement of good
was ‘too uncertain and indirect as not to be reggas capable of hindering trade’ or if they migét

114 para. 86-95.

115 para 72-73.

116 See also, @nia NoviTz & PHIL Syrris, 'Economic and Social Rights in Conflict: Polifieand Judicial Approaches to

their Reconciliation', (2008) 33 European Law Revidi] , p. 419. and AYIES, 'One Step Forward, Two Steps Back?
The Viking and Laval Cases in the ECJ', p. 140.

For an in-depth analysis on the reach of Artideidtthe Laval case seeeBXIN, 'Regulatory Competition Aftdraval,
in.

117
118 BaRNARD, Employment Rights, Free Movement under the EC asad the Services Directivep. 8-14.

119 Case C-190/98 Graf v Filzmozer Maschinenbau GmbAQPECR 1-493

[
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so ‘slight and so ephemeral as to fall into the esaxategory’, private action should not trigger the
application of Article 28 even in a vertical sitioet'?°

NovitzandSyrpisalso suggested applying a differentiated appreathregard to the horizontal direct
effect of Article 43 on the activities of trade ans. According to them, employers should be abst fi

to invoke Article 43 directly against collectivetian taken, in order to enforce collective agreet®en
that have regulatory implications. However, the €should take into account that the delegation of
certain regulatory powers to trade unions is samedi necessary in employment law. Trade unions
pursue objectives in the workplace that the statenot perform that effectively with either natiooal
sector level regulation. Employers should therefmreable to invoke Article 43 only against the estat
and the Court should focus its assessment on gaditie of the national framework instead of the
lawfulness of strike action. The trade unions stidag parties to the dispute to the extent in otder
show that their conduct complied with the substantand formal requirements of the national
legislation'* In fact, their approach highlights an importanffetience in legal interpretation and
judicial approach under the direct or the so-caliedirect’ horizontal effect of the free movement
provisions:* This is why they rejected AG Maduro’s argumengttthere was no difference with
regard to the substantive legal question - i.¢héoreconciliation of the economic right of emply/e
with a right of trade unions to take collectiveiaest— depending on the framework of interpretation
(direct v indirect horizontal effect). While, it git be true, of course, that formally the substanti
question for the courts to decide remains the $intke method for deciding, in particular the tefst o
judicial review and the relevant interests that trhes balanced, are not necessarily the same. In the
case of horizontal direct effect, the test of prtipaality should be accommodated to the fact that
litigation takes place between two private law t@gi and that he Court is assesses directly the
regulatory effect of trade union activities agaitist free movement provisions. Trade unions are in
principle acting in the interest of their membdrerefore it is not the interest of the state thast be
balanced against the Community interest, but th&viidual/collective private interests at stake, evhi
must be weighted and their protection optimized.

3.3. Legitimate Objectives of Strike Action undeo@munity Law

In Viking “(...) the right to take collective actiofor the protection of workers” was accepted as a
legitimate objective capable of justifying a resion on the fundamental freedoms. It must be noted
that the Court did not confine in its reasoninghe freedom of establishment. The Court established
two limitations on this. The collective action takiey the trade unions could fall under the protecti

of workers only if “the jobs and conditions of emypinent at issue were not jeopardized or under a
serious threat®and the legally binding force of the undertakingeta by the employer in the course
of negotiations must also be assessed from thir [perspectivé® Hence, national trade unions can
take collective action against the potential negationsequences of relocations within the internal
market if they can show thectual benefits of that action to the workers. That is&y the positive,
long term effects of that collective action is hi@ sufficient. The test of proportionality has ® b
ultimately carried out again by the national cowttjch has the sole jurisdiction to assess thes fact

120 case C-112/00 Opinion of Advocate General JacoBslmidbergef2003] ECR 1-05659 , para. 65-67.

121 NoviTz & SYRPIS, p. 421-422.

122 The differentiation between direct and indirectibantal effect originates from German constitutiblaw. See further on

this point LOHSE,

12 Maduro argued that there might be a differeiiltéform in the case of direct or indirect horizontal efféut the

substantive questiofor the courts to decide remains the same, i.eedoncile the economic right of the employers with
a right of trade unions to take collective acti@ase C-438/05 Opinion of Advocate General Madurd/iking [2007]
ECR 1-10779, para. 40.

para. 81
125 nara.82-83

124
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to interpret the national legislation, in orderdigtermine whether and to what extent such a coliect
action meets those requirements. However, as Wwesealthe ECJ gave fairly detailed guidance to the
English judge in order to allow that court to gagudgment on this particular case. The Court also
referred back to th8chmidbergecase and its case law on the posting of worketldrprovision of
service$®. However, there were a number of differences énGburt’s reasoning.

In Laval, “the right to take collective action ftire protection of thevorkers of the host Statgainst
possible social dumping’emphasis addédvas accepted by the Court as a legitimate oljeabf
strike action in Community law. This means thatdé&aunions in the host Member State can take
collective action in order to avoid the negativensequences of unfair competition in the labour
market generated by undertakings employing postedkers on their territory who originate from
Member States with lower labour standards. Thiseseessentially the interests of the host state’s
workers. The improvement of the terms and conditioh employment of the posted workers (thus
workers of the home state) cannot be a direct tlsgdout it seems only a (possiblE)nsequencef
strike actions taken within the scope of applicatd both the PWD and of Article 49. The Court also
pointed out that in principle, “blockading actiog & trade union of the host Member State which is
aimed at ensuring that workers posted in the fraonkewf a transnational provision of services have
their terms and conditions of employment fixed ateatain level, falls within the objective of
protecting workers’®’.

3.4. Proportionality in the Viking Case

Although the Court referred the final analysis caming proportionality on several points back te th
national court, it applied a structured and fastgict proportionality test ifviking. In particular, the
first two elements of standard proportionality testmely suitability and necessity, were applied.

In his opinion the Advocate General followed a ealifint line of reasoningMaduro suggested
applying essentially a discrimination test, basedtlme criteria of market segregation. As we saw
earlier, AG Maduroargued that the free movement provisions shoulditeetly applicable to private
action only if they are capable of effectively reting others from exercising their right to fresd of
movement, namely by raising an obstacle that heldéthe right of establishment cannot reasonably
circumvent:?® He gave three examples where this could be the Est, if otherwise private entities
could partition off national markets and therebstriet trade between Member States; if private law
bodies had commanding influence over the orgamizaif a certain cross-border activity; and, finally
if the action of private law bodies was capablestbéctively hindering access to competition in the

126 As a source for accepting the protection of waskas legitimate objective justifying freedom ofadishment the Court
referred back to its case law on posting of worlerthe provision of services. For instance Caseetbcases C-369/96
and C-376/96 Arblade and Leloup ECR [1999] |-084%3Case Joined cases C-49/98, C-50/98, C-52/9854/€3 and
C-68/98 to C-71/9&inalarte and other&CR [2001] 07831 Neither of these cases concernéectok labour law.

127 para. 107

128 See alsdCruz, who argued that that the private or public natfrethe relevant actors should not be decisive fayvihg

the scope of the free movement rules, since ftisemet one single and constant divide for the muahid private sphere
for all the Member States. He suggested that thetGiwuld focus on theature of the actiorby determining the
application of the four freedoms. Private assooratithat have a ‘monopolistic power’ over othersusth be caught by
the free movement rules only if they abuse this growith a protectionist intent or effect. Only imese cases are trade
unions for instance capable to effectively hindgrimtra-community trade. He highlighted that notyoeollective rules

but also collective action taken by trade uniongl@¢de covered by the economic freedoms. Howéwerlso pointed
out thatthe substantive contenf the free movement rules, namely the test aggbietrigger the application of the four
freedoms and also the grounds for justificationusthtwe the same. He even argued that the propatiiptest applied to
private actors should be stricteuLid BAQUERO CRuz, Between Competition and Free Movement, The Economic
Constitutional Law of the European Community (Harbi&hing 2002)., p. 121-125.
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Community*?® Although the Court did not expressly refer to jsnion in its final judgment, as we
will see it further down the functional approachtieé Advocate General did have some impact on the
substance of proportionality test that was finalbplied with regard to transnational collectiva@act

According toMaduro, this differentiation in the application of thendamental freedoms to private
action is justified by the fact that the horizordéect effect of the free movement provisions mest
reconciled with respect to private autonomy. Heo adsiggested that “different levels of scrutiny,
depending on the source and the seriousness ahgesliment to the exercise of the right to freedom
of movement, and on the force and validity of cotmgeclaims of private autonomy” ought to be
applied by the Court® Concerning the latter aspect — as opposed to AGbdan theSchmidberger
case — he suggested applying an objective andmeffact-based test. First of all, if the colleetiv
action was taken in the interests of the jobs aarking conditions of theurrent crew the legality of
that action should be assessed eventually by thienah judge in the framework of applicable
domestic rules having regard to the principle ofiagdgtreatment. However, he highlighted that
collective action that blocked or was threatenimgdplock an undertaking from lawfully providing its
services gic) in another Member State amounted to a tradedsaand it would not fall within the first
category. The second form of collective action wescoordinated collective action taken in order to
improvethe terms of employment of seafarers throughoaitGbmmunity. This coordinated action by
the trade unions should only be in compliance wWithfour freedoms if it did not amount to an abuse
of the cSlogllIective bargaining power of the tradeomsi leading to the ‘segregation’ of national labour
markets.

The Court applied the standard proportionality tbsteloped for reviewing state measures to assess
the proportionality of strike actions. As regasistability of strike action, the Court referred to the
case law of the European Court of Human Rights flRJtand ascertained that it is common ground
that collective action, like collective negotiatiomand collective agreements, may in the particular
circumstances of a case, be one of the main wawshich trade unions protect the interests of their
members¥ As regardsnecessityand the availability of less restrictive measurése Court
highlighted that

“it is for the national court to examine whetherdan national rules and collective agreements
applicable to that action, the FSU did not haveeptmeans at its disposal which were less
restrictive of freedom of establishment in ordebting to a successful conclusion the collective
negotiations entered into with Viking and on théwest hand whether that trade union had
exhausted those means before initiating such &ctin

The Court seemed to follow to a certain extentdpimion of the AG when it differentiated between
the action of the national trade unions and thefemteration of trade unions (ITF) under the
proportionality analysis. It referred the questigaick to the national court to analyze whether the

129 Case C-438/05 Opinion of Advocate General Maduroyiking [2007] ECR 1-10779 , p. 41-48. See also Ke's
comments concerning the AG’s opinion, who arguedhmnbasis of US experience, that although a menetional
approach would seemingly fit the Community law caht& would make the application of the fundamériteaedoms
very complicated BakiN, 'Regulatory Competition Aftetaval, in.p. 742-743. See also the criticisms expredsed
Reich concerning this market segregation argumerdRB¢RT ReICH, 'Gemeinschaftliche Verkehrsfreiheiten versus
Nationales Arbeitskampfrecht’, (2007) Europaisgeéschrift fir Wirtschaftsrecht, at p. 395 andi®, 'Fundamental
Freedoms v. Fundamental Rights: Diking get it wrong?', (2008) 4 Europaréattslig Tidskrift page 866.

130 Case C-438/05 Opinion of Advocate General Madurd/iking [2007] ECR 1-10779 , para. 49.
131 d. at, para. 63-72.

182 Case C-438/0%iking [2007] ECR 1-10779 , para. 86.

133 |d. at Para. 87.
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objectives pursued by the FSU and the ITF by meéusllective action fall under the category of the
protection of workers*

The ECJ followed a different approach concernirggdbordinated solidarity action taken in order to
implement the ITF's FOC policy. Even though the @ascertained that the objective of that policy
was to protect and improve the conditions of seafarterms and conditions of employment, “the
restrictions on freedom of establishment resultingm such action could not be objectively
justified”*, because it has effectively prevented the emplofyem exercising freedom of
establishment. Both the Court and the Advocate G¢ngeemed to be critical concerning the
automatism in the application of the FOC policyttimaplied the possibility of ‘abusing their powers’
under their collective trade union autonomy. Itlsar from the facts that the application of th&'§r
policy was directly discriminatory. In order to agi@in which trade union has a right to conclude a
collective agreement concerning the vessel, itmaghe flag of the vessel that was determinativie b
the nationality of the beneficial owner. Only tltér had a right to conclude a collective agreg¢men
The main purpose of this policy is to prevent thg wners from evading the rules of the Member
States with higher labour standards. Thereforentaen objective of the policy is to protect and to
enhance the protection of seafarers on ships flymer a “flag of convenience”(FOC).

In principle, the Advocate General argued that dimated collective action can be an effective means
to counterbalance the economic power of employarghe case of relocations. However, the
obligatory nature of the ITF’s policy enabled

“any national union to summon the assistance oérotmions in order to make relocation to
another Member State conditional on the applicatibrits own preferred standards of worker
protection, even after relocation has taken plateffect, therefore, such a policy would be liable
to protect the collective bargaining power of saméonal unions at the expense of the interests of
others, and to partition off the labour market iaach of the rules on freedom of movemérit.”

The Court found that that policy is ‘at least lmbio restrict Viking’'s exercise of its right of
establishment®, to the extent that the result of that policy listt“it prevents ship-owners from
registering their vessels in a State other thanhdhavhich the beneficial owners of those vessets a
nationals™® The Court ascertained that the FOC policy was iegiple irrespective of the fact
“whether or not that owner’'s exercise of its rigttfreedom of establishment is liable to have a
harmful effect on the work or conditions of emplagmh of its employees”. In principle, therefore,

“the policy of reserving the right of collectivegwtiations to trade unions of the State of whiah th
beneficial owner of a vessel is a national is algplicable where the vessel is registered in a&Stat
which guarantees workers a higher level of socratgetion than they would enjoy in the first
State™®

The analysis of the Court and the AG comes closth@¢ocargument o€ruz, who suggested that to
identify what type of ‘collective private measureshould be covered by the free movement
provisions, the Court should focus on the questibether the private associations that adopted those
measure have a controlling power over other indiaid, and whether that power is used with a
protectionist intent or effect. Is this a new tygfeoroportionality test that the Court and the Adate
General have invented? If this is the case, it lmarcriticized on the same grounds on which Reich

134 1d. at , para. 80

135 para. 88

138 Case C-438/05 Opinion of Advocate General Madurdjiking [2007] ECR 1-10779, para. 71
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criticized the market segregation criteria advoddig Madurd:* It subjects the legitimacy of strike
action taken in the name of social policy objedite a case-by-case analysis. Who will therefore
draw the boundaries between strike action withsarainatory effect on free movement and between
the situations when it is simply an unavoidablessmuence, that must be tolerated in the interest of
democratic society or due to their long term pusigffects on the terms and conditions of workémns?
we have seen in the presentation of the factseftédse, no one can answer the question of the real
objective of the strike action in Viking and Laweith absolute certainty and as pointed out earier,
Article 234 procedure is not appropriate to recartstthe ‘real’ facts of the case.

3.5. Proportionality in the Laval Case

In contrast to Viking, the Court seemed to be nsmesitive to the national and the community legal
context inLaval and it applied a less structured proportionakitgtt The difference in its analysis in
Laval was due to the fact that it had to respeetrédtationship between Article 49 and a very specif
secondary Community measure, namely Directive 96 Jon the posting of workers (PWD). In the
end it is not entirely clear whether the Court \gasng a special reading to the directive in thghtiof
Article 49 or whether it was rather interpretingtiéie 49 with regard to the directivé’. The last part

of this section will underline the importance ot treference to the PWD within the proportionality
test.

The PWD is a very specific social policy harmori@at measuré? because, as the Court has
ascertained, it was not intended to harmonize ettieematerial contenpf the nucleus of mandatory
rules for minimum protection listed in Article 3(&) the Directive or theystenfor establishing those
terms and conditions of employment in the Membatest* In principle, Member States remain free
to define the content of those provisions or toosgoa system for their regulation that is not esglye
mentioned in the Directive. Nevertheless, they maspect the rules of the Treaty and the general
principles of Community law. As regards the appiater national systems for determining minimum
rates pay, the Court observed that it must notdriide provision of services between the Member
States?** Eventually, the Court concluded that Sweden ditl properly implement the directive
because the Swedish autonomous collective bargamodel was not adapted to the requirements of
the directive. In particular, the Court ruled ttze Swedish

“authorities have entrusted management and labdbrnegotiating and setting the wage level in
the construction industry on a case-by-case bhaisng regard to the qualifications and tasks of
employees so that the employers may ascertain #dgesvthey are to pay their posted workers in
the course of these negotiations is not an apmtgrmeans for enforcing minimum wage laws
under the Directive 96/71%°

140 ReicH, 'Fundamental Freedoms v. Fundamental RightsMikihg get it wrong? ' (2008) 4 Europarattslig Tidskrifp.
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141 See further on this pointEakiN, 'Regulatory Competition Aftdraval, in.

142 Although it is not entirely clear what is the maihjective of the Directive to facilitate the frpeovision of services or

the protection of workers. It has several appayeinttconcilable objectives, such as facilitatiohfreedom to provide
services, prevention of social dumping and probectf workers. For an excellent overview on thepim and the
debates before the adoption of the directive seeaB<oLEHMAINEN, The Posted Workers Directive: European
Reinforcement of National Labour Protection (202hD Thesis, European University Institute). Haviegard to the
legal basis (Article 47(2) and 55 EC) of the Direetand the way it was drafteldplehmainenconcluded that the main
rationale of the Directive is the facilitation dfet provision of services and the other two objestiv.e. prevention of
social dumping and the protection of workers is arcillary to former, id. p.13.
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Apart from the directive, Article 49 EC was alsqbgable to the case. The Court had to analyze an
essential element of the autonomous collective diaimy system on the basis of a complex set of
questions. The first question was: Is it compatibith Article 49 the organization of collective &t

by the trade unions in order to ‘force’ a foreigamace provider to accept the extension of an engst
sector level collective agreement the terms of twhit) went beyond the minimum rules of the
directive and (2) others that concerned mattersvileae not listed in the directive and, eventuatity,
‘force’ a foreign service provider to enter intogoéations with them on the wages to be paid to the
posted workers in the host state? Finally, doesake a difference in the interpretation of the
Directive that in Sweden the minimum (average) gaié pay are laid down by negation between
management or labour on a case-by-case basis?

Since, as we saw earlier, this type of collectivgoa eventually fell under the scope of Article, 4%
second question was what significance should bengio the existing secondary measure within the
proportionality test. The Court applied an ‘inndvat approach. As opposed to its former case law on
the interpretation of the minimum harmonizationusia of the PWDB?® it ruled that the level of
protection which must be guaranteed to workersegbst the territory of the host Member State is
limited in principle to the ‘minimum protection’ pvided by the directivé’’ Secondly, the Court used
this interpretation within the proportionality peciple in order to limit the legitimate grounds ohieh
trade unions can take collective action againgtifr service providers.

As mentioned above due to the fact that the praedédtamework of assessment was to a certain
extent different from the Viking case, the Courtl diot refer the analysis on the proportionality
principle back to the national court. It ruled, tthia principle, collective action taken by the host
Member States’ trade unions in order to inducerapleyer to sign a collective agreement and fix the
terms and conditions of employment of the postetkers at a certain level falls under the protection
of workers**® The question whether the objectives pursued byrtgee unions in th¥iking case fall
under the mandatory requirement with certain imstons was instead referred back to the national
court’® However, as regards the specific obligations, dihiko the signature of the collective
agreement for the building sector, which the tradens were seeking to impose on the foreign-
service provider, the Court ruled that it was nobportionate. Theobstaclewhich that kind of
collective action formed could not be justified lwiegard to the protection of workers of the heetes
against a possible social dumping. The Court’'saieiag on this point is not entirely clear but it
highlighted two main reasons in support of thisst, the collective agreement, the signature of which
the collective action served, went beyond the mimmievel of protection provided by the positive
harmonization measure in the respected field Coniiynlaw, without any more favorable treatment
in the state of originSecondpecause the collective agreement contained teratgdtated to matters
not provided in the directive and it created angation for undertakings established in other Membe
States that went beyond the nucleus of mandatavyigions for minimum protection where the
coordination of national laws was required by theeElive!* The reference to the posted workers
directive was relevant in the proportionality piple to the extent that it limits the possible decdis

of the trade unions in collective action cases witbss border implications to the principle of

146 Case Joined cases C-49/98, C-50/98, C-52/98 to/@85dnd C-68/98 to C-71/9Binalarte and othersECR [2001]
07831, para. 55-59 and Case Joined cases C-368496-876/96 Arblade and Leloup ECR [1999] [-08453ara. 68-
69 in both cases the Court respected the autondétimedMember States to regulate terms and conditadremployment
beyond the minimum level.
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minimum protection, thus more favorable terms aodd@tions of employment seem to be only
applicable to situations of reverse discriminafithn.

As regards collective action taken in order to meldhe foreign service provider to enter into
negotiations on pay, the Court seemed to confteetfiwith the Swedish system of collective labour
relations as such. The Court observed that “Comiydanv certainly does not prohibit Member States
from requiring such undertakings to comply withithreles on minimum pay bgippropriatemeans”
[emphasis addéti?

“However, collective action such as that at issuehie main proceedings could not be justified
(...) in the light of the public interest objective.j where the negotiations on pay, which that
action seeks to require an undertaking establishadother Member State to enter into, form part
of a national context characterized by a lack afvjgions, of any kind, which arsufficiently
precise and accessibtbat they do not renderiinpossible or excessively difficult practice for
such an undertaking to determine the obligatiorth wihich it is required to comply as regards
minimum pay”.emphasis addétf®

AG Mengozziook a somewhat different approach under the ptapwlity test, which was much
more sensitive to the existing level of diversipncerning the national systems of wage regulatian.
found that the collective action taken to impose thte of pay determined in accordance with the
sector level collective agreement was suitable a@ckssary. An alternative could have been the
automatic subjection of the foreign-service provittea similar rate of pay, for instance, by nasion
legislation. However, the Advocate General argired the Swedish system provided more flexibility
for the employer and it was less restrictive, sih@mabled the service provider to negotiate @nrte

of pay and to take into account its own costs withalowing it to apply a rate of pay lower than
determined in the fall-back provision. As he maimtd, there is arguably some legal uncertainty
inherent in this system. Nevertheless, it is a attaristic in a system of collective employment
relations which is based on and favors negotiatiogisveen both sides of industry and therefore,
contractual freedom, rather than intervention ley thtional legislation. He argued that at the priese
stage of development, Community law cannot encroapbn this approach to employment
relationships through the application of one offilmdamental freedoms provided for in the Treaty.
The Court did not follow the AG’s opinion to reqgeiithe national courts or authorities to examine in
detail those elements of the rate of pay that veegbnd the minimum level, and especially to assess
whether they involved a real advantage for the wexwkor whether they simply duplicated the
obligations of the foreign-service provider. AG Mezzi suggested comparing the gross amount of
wages to identify whether the employer was suliig@n equivalent or essentially similar obligation
in the home Member State as well. This assessmahtabe carried out by the national court ant if i
was found that the gross wage paid by Laval orb#sés of the Latvian collective agreement was not
essentially similar the collective action takeretdorce the Swedish wage level was to be considered
proportionaté™ The Advocate General’s approach has been critidigeBlankeon the grounds that it

151 Following Michael Dougan’s interpretation béval case, who argued that the Court's approadtaival was indirectly
influenced by th@ obacco Advertising Judgemen@ne possible interpretation of this line of ckse is that Community
directives adopted under an internal market legakbhave a stronger pre-emptive effect on natioo@petences than
minimum harmonisation measures adopted for examnpter the Social Policy Chapter of the EC Treaty. foeter
MicHAEL DouGAN, ‘Minimum Harmonization aftefFobacco AdvertisingndLaval un Partnerijn. Bulterman, M. et. al.
(eds.), Views of European Law from the Mountairher Amicorum Piet Jan Slot (Kluwer Law Internatibrz009), pp.
3-19.
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comes close to ‘censorship’ of the collective agrert and interferes with the collective bargaining
autonomy of the partiés® A similar argument can be made against the Coapijsroach, because it
took the substance of the collective agreementrageeence point for its assessment.

4, Where and why did the Proportionality Principle go wrong in Viking and Laval?

In both cases, the Court’s analysis on the resteiffect of industrial action on the free moverneh
companies seemed to converge around a fairly bmuttet access teSt. According to the Court’s
approach, strike action does not have to be fufscéve to fall under the application of ArticleS4r
49. It is enough if it makes the free movementarhpanies or the provision of servidess attractive

or more difficultin the internal market. The application of an uadied and far-reaching market
access test triggering the application of the fineedoms furthers the market integration that & th
objective of these Treaty provisions. The horizbdigect effect of the free movement provisions may
guarantee more effective (private) enforcement taking the application of Article 43 and 49
functional before national courts. Neverthelessenvprivate law bodies for whom in this way the free
movement provisions create obligations, invokeptaection of fundamental rights as a justification
the appropriate application of the proportionafitynciple requires the ECJ to respect &ssence of
both rights Hence, the Court has to counterbalance the effeqgtrotection and enforcement of
fundamental freedoms with the effective protectimmd enforcement of fundamental rights. In
particular, it cannot undermine the essence andct@feness of the right that is invoked as a
justification for a restriction on the form&f.

Reich argued that collective action or the solidarityi@t of a group of trade unions may make
relocations more costly for employers but it doesautomaticallyprevent them from exercising their
economic freedoms. As long as trade unions doakat solidarity action directly against freedom of
movement, they cannot be accused of national grotéem. Provided that they are pursuing a
legitimate social policy objective, i.e. to preveéhe negative short or long term consequences of an
employment practice or an economic decision oktheloyer, collective action should be lawful even
in light of the economic freedoms>® Biicker, while reflecting on Viking and on the role of
transnational collective action in restoring théabhae of economic power within the internal market,
argued in a similar vein. In his view, freedom efablishment enables undertakings to neutralize the
demands of trade unions in national collective aeigg by relocating their activities to another
Member State with lower labour standards. As alresansnational coordination of trade union
action can be essential in order to guaranteeftbetieeness of freedom of association in the Membe
State oforigin (Finland). He contended that coordinated solidaaittion taken by a group of trade
unions would undermine the essence of freedom t@bkshment. It would certainly restrict the
exercise thereof, but should have been found ptiopate because it was necessary for the effective
protection of the right to strike and of freedomastembly. Despite transnational collective actiloa,
employer could exercise its freedom of establishirbenthe exercise thereof would not automatically
lead to the application of the host state employmeles, although the rates of pay and certaingerm
and conditions would be worked out in the courseegfotiations with the trade unior&.
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Davies criticized the Court's approach in Viking becausben it analyzed the availability of
alternative and less restrictive measures it didtake into account the relative efficacy of diffet
methods of action in the bargaining process angratecting workers’ interests. For example, a
leafleting campaign might be less restrictive friiva perspectives of the four freedoms but it iess |
effective means for the protection of workers thahective actior® Daviesalso highlighted that the
application of a proportionality principle in indtial action cases requires specialized labourtsour
with a good understanding of the industrial relagicontext. Therefore it is more appropriate teref
the analysis on proportionality back to the natiaoarts'®?

Reichcriticized the way in which the Court used thenpiple of proportionality and especially the
standard of proof that is required by the tradensito justify their transnational collective actifor

a further reason. The Court’s decision

“implies that the labour unions and their head eis¢iobns can take collective action only for the
concrete purpose of protecting workers (the praieodf the interests of workers at the date of
relocation), not to support policies which in adamun may improve the social well being of their
members, or avoid a ‘social dumping’ by indirectamg of action by undertakings, in particular
via outsourcing” or relocation®

This point that was also partially raised by AG Mealin his opinion, when he differentiated between
collective action taken in the interests of #wasting crewand collective action taken in order to
improve the terms and conditions of the work&fs. Once it is accepted that ‘market access and
regulatory competition are two sides of the sanmig’t%, it is to be hoped that the Court will take a
more é(g%/namic approach’ towards the role of contfmeti between the national legal orders in
Europe™.

Granting horizontal direct effect to the economieeloms can be problematic in the sphere of
employment and labour law. It is an old regulatprinciple of labour law that the state has to
intervene sometimes either by procedural mechamsrby substantive legal rules in contractual
freedom of the parties in order to protect thergges of the weaker party, i.e. the employeeshén t
sphere of private law where the regulation is basedprivate autonomy, freedom of contract
arguments on the horizontal direct effect of fundatal rights could be justified with the need to
protect the interest of the ‘weaker party’. Consadly, the horizontal direct effect of fundamental
rights can be used to restrict freedom of contract.example could be the need to protect the
consumer. However, in an area of law such as tipglaBon of employment relations where freedom
to contract and also freedomf contract is genuinely limited, the horizontal direeffect of
fundamental freedoms may lead to the opposite trediie inappropriate application of the
proportionality principle can lead to litigation ef® employers may invoke the fundamental freedoms
directly against trade unions or employees in otdazhallenge labour law provisions, thereby trying
to restore (complete) freedom of contract in thikesp of labour law. Fundamentally, in such cases
courts will need to answer the question of when ribsriction of the economic freedom of the
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employers is necessary and appropriate in ordpramote certain legitimate public policy objectives
or long term private interests. It goes withoutisgythat the answer to the question when is there a
need to restore freedom of contract in the reguiatif employment relations, having regard also to
the fact, that the right balance can vary from bleenber States to the other, requires a very cample
assessment. It is arguable that courts are notposdion and do not have appropriate mechanisms,
such as, for example, the use of impact assessiinemtder to measure the long-term consequences of
their decisions in the labour market.

5. Conclusion

According toFritz Scharpf'soften citedthesis, the systematic ‘decoupling’ of social isstrem the
economic integration project has led t@anstitutional asymmetrigetween the social and economic
spheres of the European integration proj&cthis alleged constitutional asymmetry of the inéted
European market space makes the resoluti@myp€onflicts between the economic and non-economic
values and objectives of the EC Treaty very comrsial. Some commentators argued that the gradual
inclusion of labour law reforms in the supranatiomacro-economic policies, especially via the soft
law based Open Methods of Coordination (OMC), hgeeerated a new discourse on social and
labour rights in order to avoid the gradual disappece of this discipline from the core of European
law*®® and, on the other hand, to maintain its mairortie, i.e. the protection of work&s Social
fundamental rights or fundamental labour rights sarve as a yardstick to define the core of Eusope’
‘social constitution’ and to solve conflicts tharcemerge in the ‘new’ holistic frame of the intdrn
market project. It has been argued that ‘the histbrole of social rights is to reconcile the itaxhal
mechanisms of social policy with the mechanisma ofarket ordet™.

This human rights approach also fits very well iatoelatively new pluralistic approach concerning
the relationship between EU law and national lakvsparticular, the new pluralistic movement of
legal scholarship would deny that in the case offlmds between EC law and national law, there
would be a hierarchical relationship between the tegal orders!* Rather, the contours of this
relationship have to be worked out on a case - bgse basis and in a direct or indirect dialogue
between the national courts and the European @burstice. A more pluralistic approach concerning
the primacy of Community law over national law walso a consequence of the fact that the
conditions of political bargaining have changedcsithe adoption of the Maastricht Treaty in the
1990s. Public support for the Union has diminishaol deeper divisions have emerged between
national governments about which direction to tdkeAs Weiler predicted this new polarized
environment after Maastricht often also placed E®J in a “no win” situatioh”® National courts
started to make constitutional reservations, topttieciple of primacy of EC law, starting with the
groundbreaking judgment of the German Federal @atishal Court on the ratification of the
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Maastricht Treaty’* Arguably, one important legacy of the Maastrichtted'” is that it has
contributed to the emergence of a pluralistic métbblegal interpretation of the relationship betwe
EC law and the national lat{?

These debates might have had some influence oappeach of the judges in Luxembourg in the
Viking andLaval cases. Nevertheless, one has to be aware ofdhthéd this relatively new approach
might lead to several pitfalls. Starting with tleet that the legal and constitutional basis of tas
approach seems to be rather weak: even after nane fifty years of constant evolution and
stimulating academic discussions on the distinckeeial dimension of this regional economic
integration project, in constitutional terms thestogeems to be to describe it as based dimasible’
rather than a strongpcial constitutionThe EU Charter of Fundamental Rights, based end&a of
the ‘indivisibility’ of fundamental rights, could ébthe main source of social and labour rights
delimiting, the core of the Community’s social dims@n. However, the destiny of the Charter is
troubled by many of controversies. The constardngits to bestow the Charter with a prime and
legally binding force seems to have opened up al laigd political ‘Pandora’s box’ ever since it was
solemnly proclaimed in 2000. It is enough if thittkthe very recent saga of the British and Polish
protocols attached to the Lisbon Reform Treatyhaninterpretation of the Chart€f.The ‘red lights’
have been switched on again, because without atiagrthe text of the Charter into the Treaty
according to Article 6(1) of the new Treaty on tharopean Union, the Charter would gain the status
of primary law. The Lisbon Treaty was signed by khember States on 13 December 2007, and in an
ideal case it would have entered into force onriudey 2009. Although 23 of the 27 Member States
have already completed the ratification procedimeshe Treaty, especially because of the negative
Irish referendum on 12 June 2009 and due to thstitotional reservations made in some Member
States to the ratification of the Treaty, the fatof the ‘new’ European framework Treaty seemseto b
very uncertain agait®

The Court of Justice delivered its eagerly awajiedgments inViking and Laval on 11 and 18
December 2007. In light of the legal and politicaintext described above, the reference to a
fundamental labour right in order to strike a bataand to find a ‘practical concordance’ between th
economic and social rationales of the integratimojget by the Grand Chamber seemed to be a very
ambitious step forward. It was a remarkable noydigcause because before similar conflicts had to
be resolved by restoring to innovative “judiciacasiotage™’® However, this ambitious first step
appeared to be also a very controversial step fokwlaor some, it might create the basis for an
argument that the Court is more favorable towaetlistributive and political interests within the
internal market frame, for others, the cases sgmieat the most a step forward and two steps
backwards® As Davies argues the poor understanding of the industriitions context and the

174 CRUZ, '‘Brunner v European Union Law', 37 Common Matleav Review,

175 Brunner v The European Union Treaty [1994] 1 CMLR 57

178 Cruz, 'The Legacy of the Maastricht-Urteil and the Blist Movement',

17 MicHaAEL DouGAN, 'The Treaty of Lisbon 2007: Winning Minds, Nog&tts', (2008) 45 Common Market Law Review,
p. 667-671

Although on 26 November the Czech Constitutional rt€gave green light to the ratification of the Lagb Treaty
(http:/lwww.euractiv.com/en/future-eu/lisbon-tregfiyen-green-light-czech-court/article-177515) is iquestionable
whether the president, Vaclav Klaus, who has sévwanes openly expressed his opposition to thdication of the
Treaty, will finally make use of his constitutionagto (http://www.euractiv.com/en/future-eu/czech-pins-leadership-
contest-clears-path-lisbon-ratification/article-833). The German Federal Constitutional Court (BViGa3 to deliver
a decision also on the constitutionality of theblds Treaty with the German Grundgesetz, but thatyrbas been
already formally ratified, which will be completadter the decision of the Constitutional Court.
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180 Davies, 'One Step Forward, Two Steps Back? The Vikinglandl Cases in the ECJ',

31



Nikolett His

inappropriate application of the proportionalityn@iple substantially undermined the significanée o
the recognition of the right to strike as a fundatakright.

Having regard to the diversity concerning the lexfgbrotection that is afforded to the differerghis

and fundamental values in the EU27, identifying dlpéamal level of protection that can be granted to
each fundamental social and labour right in thetiretvel polity of the Union will not be an easysta

for the Court. Therefore the judges must be awérthe fact that for some countries the level so
identified will be too low while for others it miglereate a basis for lifting limitations on thehigo
strike. In its previous case law, where the Coalibfved a similar path of interpretation, the Court
seemed to be aware of this fact. @dmega,the Court demonstrated that in certain situatibis
sensitive to national values and “recognizes thssibdity — or even perhaps the merit — of value
diversity” *** although one has to keep in mind that Omega wanaspecific case. Human dignity
has a very important constitutional place and §iggmce in the German constitutional order, where i
has the status of a fundamental riffitThe Schmidbergercase seems instead to be still a useful
comparator. There the Court seemed to be readyéaptahe principle of proportionality to its new
approach on the relationship between market freedomd fundamental rights. This paper argues that
it is not entirely clear whether the Court followé#ds line of case law in th¥iking and Laval
judgments and it has also highlighted some of itfalls and controversies of this new human rights
approach for the evolution of EC labour law. Esplgithe argument has been made that there seems
to be great uncertainty around the applicatiorhefiroportionality principle and that it's appliiceat
provides a too rigid framework for finding an opéihrbalance between the conflicting interests at
stake, which is problematic due to the possiblécpamplications of these decisions both at nationa
and European level.

Having regard to the considerable attention thateéhtwo remarkable ECJ judgments have already
generated in academic circles, among law makersiratile media, several questions remain to be
answered: will the Member States eventually accépe consequences of this further
‘constitutionalization’ of the economic freedomsill\ational courts, especially the lower courts -
without whose contribution the ‘constitutional réwmon’ would probably not have taken place in
Europe - make use of the powers that the Luxemboougt has vested in them? Going back to the
initial question of this article, will the decisisrof the Court provide the basis for a legal compse
and political co-ordination in the intergovernmérgeocess? AdVeiler argued Member States have
accepted the far-reaching principles of direct effend supremacy developed by the ECJ in the
foundational period because of a delicate politazplilibrium in the decision-making process mainly
due to unanimity voting in the Council and the Lomk®urg Agreement. This provided sufficient
guarantees for them to influence the political ps®; consequently the threat of the so-called
“Selective Exit” was reduce® The question is whether under the current ruleshefgame the
Member States can still take control over the decimaking process and minimize the effect of such
ECJ rulings on their national social orders. Or thbe “selective exit”, i.e. the selective applicatiof
theacquis communautaireill be a much more common temptation for the MemBtates in order to
minimize the effects of judicial ‘constiutionalizai’.

Finally, despite of a very critical reading of tB®urt’s judgments in Viking and Laval, this paper
invited the reader at the beginning to look at ¢h@sdgments from the perspectives of wider
constitutional implications and eventually theipact on the negotiations between the Member States
at the political level. From this perspective it important to see whether the delicate political

181 FraNCIS GEOFFREYJACOBS, The sovereignty of law : the European way (CaddgiUniversity Press 2007). , p. 108.

182 For a comparative analysis on the expression ofamudignity in the different legal orders of themteer States see the
Opinion of the Advocate General Case C-36/02 OpirabrAdvocate General Stix-Hackl, Omega Spielhallend
Automatenaufstellungs-GmbH v OberbirgermeisterinBisdesstadt Bonn [2004] ECR 1-09609 para. 81-93
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compromise reached by the Court in these two caflefacilitate the maintenance of co-operative
relations between the Member States or even geneaairdination between them on matters where
there have been serious deadlocks in the decisakiagn process for many years. As has been
demonstrated bercussonthere was a fairly clear division between themgef the relatively new
members of the EU and the old Member States oainegiestions during the judicial proceedinys.
However, in a broader perspective one might reeltonclusion that the Court’'s decisions in Viking
and Laval generated coordination between the Mer8tetes at the intergovernmental level. Around
six months after the decisions were published ditet aome serious deadlocks and repeatedly failed
efforts, the Employment, Social Policy and Consuiiairs Council reached a political agreement
by qualified majority on two controversial dire@s on 10 June 2008. In particular, the Council
reached agreement on the adoption of the much desmdendments of the Working Time Directive,
clarifying the case law of the Court of Justiceamicall time and a political agreement has alsmbee
reached on the adoption of a new directive on teamgoagency worker¥® It remains to be seen,
however, how attractive ‘selective exit’ in the foof opt-outs or selective application of the E@ la
in the Member States will become in the future assponse to these two judgments.

184 BERCUSSON
185 http://www.eurofound.europa.eu/eiro/2008/07/aeSHEU08070491.htm
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