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Abstract

Competing jurisdiction is a relatively new but ieasingly important phenomenon in international
law. The ongoing proliferation of international ctsuand tribunals results in a multiplication of
judgments and arbitral awards, which potentiallgfttot with each other. The case studies examined
in this working paper illustrate the methods applley various courts and tribunals to deal with
competing jurisdictions. Since any formal hierarcmcoordination between the various international
courts and tribunals is lacking, only soft law nueth, such as the application of comity, in parécul
the Solange method, appears to be a useful tool to deal with riegative effects associated with
competing jurisdictions.
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SECTION 1
INTRODUCTION

The issue of competing jurisdictions is certainbt new to law. It has long been known in domestic
law, for instance regarding the delineation of gdittion between civil and administrative cotirts
between federal and state/local courésd between ordinary courts and constitutionalrtsbu
Similarly, issues of competing jurisdictions haweeb dealt with many times in private international
law cases in which domestic courts of differentoret have to determine whether they or a foreign
court have jurisdiction to adjudicate a certaineaEqually, in many foreign investment cases the
guestion has to be answered of which court or mdibtias jurisdiction to decide, or whether a court
tribunal should exercise its jurisdiction if anattmurt has already issued a decision regarding the
same dispute.

However, for public international law the issuecoimpeting jurisdictions is relatively new.
For example, in 1999 the ICTY kicked off the juitdtbnal debate when it explicitly deviated from
the ICJ'sNicaragua testregarding the conditions to be met for state amosequently individual
responsibility> Whereas the ICTY considered itself competent tterdeine the conditions for
individual responsibility, which also necessitatad determination of the conditions for state
responsibility, the ICJ in itsGenocide Conventiojudgment of 2007 flatly rejected the claim of
competence by the ICTY.

As regards European Community law, the debate aadjational competition has focused
primarily on thevertical relationshipbetween the domestic courts of the EC Member Statea-vis
the European Court of Justice (ECJ). A well-knowareple is the still continuing struggle between
the German Federal Constitutional Court (herein&tendesverfassungsgericht, BVerfG) and the ECJ
on the exact delineation of their respective judsonal competence. Similar, though maybe less
politicized, struggles over jurisdictional delinieat have also taken place between the French and
ltalian supreme and constitutional courts and 68

In order to deal with its jurisdictional competitiavith the ECJ, the BVerfG has developed
and adopted th&olangemethod, which allows it to accept or reject thelesive jurisdictional
authority of the ECJ on a flexible basis. In shag,long as the BVerfG considers the fundamental
rights protection offered by the ECJ to be complarébits own, the BVerfG will — in principle — not
exercise its jurisdictiof It suffices to mention here that the struggle tamgs, as was indicated for

YIn France a special court, theibunal des Conflitshas even been created to decide on jurisdictiomatlicts
between the civil and administrative courts.

2 This problem arises in most, if not all, fedengtems, such as the US and Germany.

% This issue arises in most, if not all, states taate a constitutional court as the highest jutimbaly next to the
ordinary courts. Germany is again a good example.

* See e.g.: Cheshire/North/Fawcéttivate International Law14" ed. (OUP 2008).

® See e.g.: C. McLachlan/L. Shore/M. Weinideternational Investment ArbitratiofOUP 2007).

® See the following contributions: C. KreR, The tntional Court of Justice and the Elements ofGhiene of
Genocide; P. Gaeta, On What Conditions Can a Ratéleld Responsible for Genocide?; A. Cassese, The
Nicaragua and Tadic Tests Reuvisited in Light of i@ Judgment on Genocide in Bosnia; M. MilanoBtate
Responsibility for Genocide: A Follow-Up; A. GattirBreach of the Obligation to Prevent and Reparati
Thereof in the ICJ's Genocide Judgment, all publisimEuropean Journal of International La2007, issue no.

4.
" See e.g. ICTY Appeals Chamber, (Tadic) judgmenf &5 July 1999, available at
http://lwww.un.org/icty/tadic/appeal/judgement/tg829715e.pdf.

8 1CJ Genocide Convention Application of the Coni@mton the Prevention and Punishment of the Crifne o
Genocide (Bosnia Herzegovina v Serbia and Montened€J judgment of 26 February 2007, available at
http://www.icj-cij.org/docket/files/91/13685.pdf.

® P. Graig, The ECJ, national courts and the suprgmaf Community law, available at:
http://www.estig.ipbeja.pt/~ac_direito/craig.pdf.

9 For a detailed discussion of the Solange methed Ne Lavranos, Towards a Solange method between
international courts and tribunals?, in: T. BrotleShany (eds.),The Shifting Allocation of Authority in
International Law(Hart Publishing 2008), pp. 217-235.
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instance by the BVerfG'&uropean Arrest Warranudgment', and more recently by the attack on
the ECJ by the former President of the BVerfG awcher German President Roman HerZog.

However, this working paper is not concerned wihik tertical jurisdictional relationship
between national and European courts, but rathir lvarizontal jurisdictional competitiobetween
the ECJ and other international courts, as wdbled&een international courts and tribunals in ganer
Until recently, the main issue dforizontal jurisdictional competitiorinvolving the ECJ was that
concerning its relationship with the European Caetitfluman Rights (ECrtHRY Ever since the ECJ
started integrating and applying the European Catime on Human Rights (ECHR) into the
Community legal order, the question has becomeeamiutvhether this undermines the jurisdiction of
the ECrtHR, which is the principle court for detéming the fundamental rights standard within the
context of the ECHR. While an active judicial digle between the ECJ and the ECrtHR has been
taking place for at least two decades Howhe delineation of their respective jurisdictimas only
recently explicitly addressed, and to some exttstfied, by the ECrtHR’8osphorugudgment:® In
that judgment the ECrtHR stated that it considehedlevel of fundamental rights protection within
the EC comparable to that of the ECHR, so that priinciple — it would not review the compatibility
of measures adopted by Member States for the pairgiasnplementing EC law obligations under the
ECHR, unless the fundamental rights protectionretieby the ECJ were ‘manifestly deficieft This
is essentially an application of the BVerf@slangemethod-’

More recently, however, the issueltafrizontal jurisdictional competitioinvolving the ECJ
has also emerged in regard to other internatiooaits and (arbitral) tribunals. For example, in the
context of theMOX plantdispute between Ireland and the UK, the issue asbséhether the arbitral
tribunal set up under UNCLOS or the ECJ was conmpetie adjudicate the disputé.The same
question also arose in thdzeren Rijnor Iron Rhinedispute between the Netherlands and Belgium.
The parties had established an arbitral tribunaecide the case, despite the fact that the jatisdi
of the ECJ was obviously relevaitin short, these cases illustrate the fact thatsthige of horizontal
jurisdictional competition between the ECJ and oih&rnational courts and tribunals is becoming
increasingly important and thus needs to be adeldéSs

1 BVerfGE 113, 273 (EAW), available at: http://wwersat.unibe.ch/dfr/bv113273.html.
12 5ee article in euobserver: Former German Preshifisites EU court, available at:
http://euobserver.com/?aid=26712 and full versibtheir article:
http://www.cep.eu/fileadmin/user_upload/PresseméppE_in_den_Medien/Herzog-EuGH-Webseite_eng.pdf.
13 See e.g.: G. Harpaz, The ECJ and its relationshifis the ECrtHR: The quest for enhanced reliance,
coherence and legitimac;jommon Market Law Revie2009, pp. 105-141; S. Douglas-Scott, A tale of two
Courts: Luxembourg and Strasbourg and the growinggean Human Rights aqui§ommon Market Law
Review2006, pp. 629-665; C. Dippel, Die Kompetenzabgragzn der Rechtsprechung von EGMR und EuGH,
Diss., Berlin 2004, available  at: http://edoc.hulibede/dissertationen/dippel-carsten-2004-06-
08/HTML/index.html; I. Canor, Primus Inter PartedMho is the Ultimate Guardian of Fundamental Rights
Europe?European Law Revie®000, pp. 3-21.
4 For a detailed analysis see: J. Callewaert, ‘Usaiion’ and ‘Conventionisation’ of Fundamental R in
Europe: The interplay between Union and Conventiaw and its impact on the Domestic Legal systems of
Union law, in: J. Wouters/A. Nollkaemper/ E. de WEhe Europeanisation of International LagdMC Asser
Press 2008), pp. 109-135; P. Craig/G. De BUEtaLaw, Chapter 11, ed., (OUP 2008).
5 ECrtHR, Bosphorus v. IrelandApplication no. 45036/98), judgment of 30 June0%20 available at:
http://cmiskp.echr.coe.int/tkp197/view.asp?item=b&pl=hbkm&action=html&highlight=bosphorus&sessioni
d=14011405&skin=hudoc-en.
18 bid., para. 156.
" See eg: N. Lavranos, Das So-lange-Prinzip im \emibd/on EGMR und EuGHEuroparech2006, pp. 79-92.
18 For details, see: N. Lavranos, The MOX plant almkien Rijn disputes: Which court is the suprerbéeaf?,
Il_geiden Journal of International La®006, pp. 223-246.

Ibid.
2 see generally: S. Maljean-Dubois; droit I'environnement comme exemple de la mdisaiion des concepts
juridiques: place et role des juridictions interi@tales et constitutionnelle§inal Report May 2008, available
at:
http://lwww.gip-recherche-justice.fr/IMG/pdf/170-RKaljean-Dubois_Droit_Environ.pdf.
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In addition, and on a more general level, a numbkrcases involving jurisdictional

competition have come up in other configurationsvieen various international courts and tribunals.
Besides the ICJ-ICTY debate mentioned above, neterean also be made to the WTO-FTAS nexus,
for instance théMexico soft drinksand theBrazilian Tyrescases, which involved on the one hand the
WTO and on the other hand NAFTA and MERCOSUR disettlement bodies respectivély.
In other words, jurisdictional competition is a gea, widespread phenomenon. Moreover, it is
important to note that all these courts and triteioperate independently and without coordination,
i.e. they are not formally bound by each othersisprudence. This increases the possibility of
divergent or even conflicting rulings on the saregal issues being made. The situation is further
complicated by the fact that a heterogeneous @caimerges regarding the way that the various
international treaties which have established despsettlement bodies deal with competing
jurisdictions.

Contracting Parties have sometimes regulated thieed&ion of jurisdiction explicitly and in
great detail, but have also often left the issuredp unregulated. For example, in Article 287 of
UNCLOS several dispute settlement bodies are lista@yjing from the ICJ, ITLOS, to arbitral
tribunals that can be selected according to thiemece of the Contracting Parties involved. Ineoth
cases, such as in Article 2005 of NAFTA, it is bished that once the NAFTA dispute settlement
procedure has been selected the WTO dispute setitepnocedure is excluded and vice véfsBy
contrast, Article 292 of the EC Treaty obliges E@rivber States to bring any disputes between them
(potentially) involving EC law exclusively beforeet ECF? Finally, whereas Article 32 ECHR states
that the jurisdiction of the ECrtHR shall extend dth matters concerning the interpretation and
application of the ECHR and the protocols theréfjoes not explicitly regulate the situation of
competing jurisdiction, for instance arising fronetECJ’s case law on fundamental rights.

Hence, the phenomenon of jurisdictional competitraises a whole range of unsettled
fundamental questions, both at the internationdlEuropean law level. Fortunately, over the past fe
years several important books and articles have peblished which have analyzed many relevant
aspects. For example, just to mention a few worference can be made to the groundbreaking
publications of Cesare Romé&hoYuval Shan§’, Heiko Sauéf and Chester Browh It goes without
saying that the present analysis of this topicdreatly benefited from these works.

*

This working paper begins in Section 2 with a dipsion of the legal framework in which
jurisdictional competition has been taking placethbat the international and European law level.

% See e.g.: C. Henckels, Overcoming Jurisdictiosalationism at the WTO-FTA nexus: A potential apmio
for the WTO,European Journal of International Lag008, pp. 571-599.

22 Article 2005 NAFTA reads as follows:

1. Subject to paragraphs 2, 3 and 4, disputes dagpany matter arising under both this Agreemet the
General Agreement on Tariffs and Tradey agreement negotiated thereunder, or any ssocegreement
(GATT), may be settled in either forum at the dégiom of the complaining Party.

[--]
6. Once dispute settlement procedures have betaiéai under Article 2007 or dispute settlementcpealings
have been initiated under the GATT, the forum detbshall be used to the exclusion of the othdessna Party
makes a request pursuant to paragraph 3 or 4.

2 Article 292 EC reads as follows:

Member States undertake not to submit a disputeeraing the interpretation or application of thiedty to
any method of settlement other than those providetherein.

24 C. Romano, The Proliferation of International &iali Bodies: The Pieces of the PuzaNYU Journal of
International Law & Politics1999, pp. 709-751.

2y, Shany,Regulating Jurisdictional Relations between naticarad international courts(OUP 2007)jdem.,
The Competing jurisdiction of International couatsd tribunals (OUP 2003).

% H. Sauer,Jurisdiktionskonflikte in Mehrebenensystemen: Digwiicklung eines Modells zur Lésung von
Konflikten zwischen Gerichten unterschiedlicher iigrein vernetzten Rechtsordnungé@pringer 2008).

27 Chester BrownA Common Law of International Adjudicatiq@UP 2007).
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Against this background, Section 3 will presentesaeldetailed case studies that illustrate theousri
types of competing jurisdiction, their contextsdathe ultimate solutions adopted. In Section 4
possible solutions will be discussed, and somergénenclusions will be drawn in Section 5.

SECTION 2
THE LEGAL FRAMEWORK

I. The legal framework

The phenomenon of jurisdictional competition can aitributed to several current parallel
developments at the international and Europeanléssl. This section aims to provide the legal
framework for the subsequent analysis of the ctasdies by first highlighting developments at the
international law level, and then discussing thatsine European law level.

1. Developments at the International Law level

Among the many factors contributing to jurisdic@brompetition, the proliferation of international
courts and tribunals, the institutionalization pfernational law and the risk of the fragmentatodn
international law are considered particularly ral®vand are thus discussed in more detail below.

1.1 The proliferation of international courts amibtinals

Since the early 1990s we have witnessed an indibfmitproliferation of international courts and
tribunalg® endowed with the jurisdiction to deal with certaireas of international law or to settle
specific disputes, as well as an increase in thiengmess of states to use these cotirReference can
be made to bodies such as the International Tritfonshe Law of the Sea (ITLOS), the tribunals for
the former Yugoslavia (ICTY) and Rwanda (ICTR), tlmernational Criminal Court (ICC), the
internationalized hybrid courts for Sierra Leonegntbodia, East Timor and Kosovo, the dispute
settlement system of the World Trade Organisatibii @), and the MERCOSUR Permanent Review
Court. This development has been spurred by thbeabggation of political, legal and economic
relations between states, and the increasing iewoént of other actors such as international
organisations, multinationals and individuals ore timternational plan@. As a result, states,
International Organizations (I0s) and private gartthat are involved in a dispute can potentially
choose from many more dispute settlement bodies tised to previously be the case. Indeed, if one
examines the number of judgments delivered by @it recent years, it becomes apparent that it is
being used much more than in the past. SimilaHg, dispute settlement system of the WTO has
recently been used much more often than under ¥RETGL947. Besides, a real explosion in the
number of arbitration awards is noticeable, inipafar regarding ICSID cases, but also concerning
arbitration tribunals established under UNCLOS #mel PCA. This overall increase in the use of
adjudication and arbitration as a tool for disprgsolution is a reflection of the on-going shifbrir

% The term ‘international courts and tribunals’ &ed in a generic way encompassing all kinds ofmaigonal
courts, (arbitral) tribunals and quasi-judicial Ex] established on a permanent, semi-permanet boc basis.
2 See in particular: C. Romano, The proliferatiorinsérnational judicial bodies: The pieces of thezle NYU
Journal of International Law and Politic§999, pp. 709-751; J. Martinez, Towards an Intéonal Judicial
System Stanford Law Revie®003, pp. 429-529.

% See e.g.: M. Kumm, The Legitimacy of Internationaiw: A Constitutionalist Framework of Analysis,
European Journal of International Lag004, pp. 907-931; A. von Bogdandy, Globalizatiod &urope: How to
Square Democracy, Globalization and Internatioraal/ [European Journal of International La004, pp. 885-
906.
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power-based towards rule-based dispute resolétiom other words, disputes are increasingly being
solvead2 through adjudication and arbitration andf@basis of justice, rather than through the dse o
arms:

While the creation of an ever increasing numbedispute settlement bodies should as such
be welcomed, it can become problematic becausest¢hpe of their jurisdictions can potentially
overlap. In other words, two or even more courty sieultaneously have jurisdiction to adjudicate
the same dispute or parts thereof. The problerarthér exacerbated by the fact that all these sourt
and tribunals act — in principle — completely indegently of each other and are not formally bound
by each others’ decisions. As a result, the pnaitfen of international courts and tribunals that i
currently taking place significantly amplifies jsdictional competition between the various
international courts and tribunals. This in turm dead to two opposing developments. In the first
place, jurisdictional competition can contributethe institutionalization or even constitutionatina
of international law?? In the second place, jurisdictional competition tead to an increasing number
of 0(3)4nflicting rulings on the same issues of lawereby resulting in the fragmentation of internagio
law.

1.2 The institutionalization of international law

Since the end of the Cold War in 1989, we have heémessing a surge in co-operation between
nation states, in particular by using previousliablkshed 10s that were paralysed by the Cold \War,
was the case with the UN Security Council, as waslithrough the establishment of new 10s or in
other comparable institutionalized settings suchCasferences/Meetings of Parties (COPs/MOPS)
within the framework of multilateral environmentareements (MEASY. Consequently, the growing
level of activity of 10s results in an increaset@mms of both the quantity and quality of their law
making>® This development of creating new sources of irtéonal law inevitably leads to a higher
density of international law, which in turn formsetbasis for its greater institutionalization oeev
constitutionalizatiori! In other words, public international law is incsemly covering all areas of

% See e.g.: J.H. Jacksomhe World Trade Organization: Constitution addrisprudence(1998); idem,
Restructuring the GATT Systd990);idem, TheWTO ‘Constitution’ and Proposed Reform: Seven ‘Mast
Revisited’,Journal of International Economic La001, pp. 67-78dem, Fragmentatioor Unification among
International Institutions: The World Tra@rganizationNYU Journal of International Law and Politid999,
pp.823-831.

32 E.-U. Petersmann, Human Rights, International Bodo Law and ‘Constitutional’ JusticEuropean Journal
of International Law2008, pp. 769-798.

%3 See further A. Peters, Compensatory Constitutismal The Function and Potential of Fundamental
International Norms and Structurdsiden Journal of International La®006, pp. 579-610; E. de Wet, The
International Constitutional Ordemternational & Comparative Law Quarterl2006, pp. 51-76; W. Burke-
White, International Legal Pluralism, Diversity @acophony?: New Sources of Norms in Internatioresad =
SymposiumMichigan Journal of International La®004, pp. 963-979.

34 See: G. Hafner, Pros and Cons ensuing from Fraggiem of International Law, Diversity or Cacoph@ny
New Sources of Norms in International Law — SymposiMichigan Journal of International Lav2004, pp.
849-863.

% See e.g.: L. Helfer, Nonconsensual Internatioraatinaking,University of Illinois Law Review®008, pp. 71-
125; N. Lavranos, Multilateral Environmental Agresmts: Who makes the binding decision&2ropean
Environmental Law Revie®002, pp. 44-50; R. Churchill / G. Ulfstein, Automous Institutional Arrangements
in Multilateral Environmental Agreements: A litttesticed phenomenon in International Lawnerican Journal
of International Law2000, pp. 623-659; V. Rdben, Institutional develepts under modern environmental
agreementdylax-Planck Yearbook of UN La2000, pp. 363-443.

% See e.g. J. Alvareinternational Organizations as Law-maké&BUP 2005).

37 See further M. Kummsupranote 30; P.S. Rao, Multiple International Judidiarums: A Reflection of the
Growing Strength of International Law or its Fragitagion, Diversity or Cacophony?: New Judicial Sms of
Norms in International Law — SymposiuMijchigan Journal of International La®004, pp. 929-961; F. Orrego
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law and providing a common standard or framewonktf@ conduct of states, and also for other
subjects of international law such as I0s, mulioretls, NGOs and ultimately individuals. Indeed,
some regard the level of institutionalization ofemmational law to have matured to the point that i
could provide the basis for a process of constinaiization of international la.

In this context, the proliferation of internatioredurts and tribunals and the growing number
of judgments and awards that are made can furtitearee the density of international law, which in
turn can contribute to its institutionalizatihin addition, the creation of all these (quasi)igial
bodies — and one should emphasize that new intenadtcourts/tribunals continue to be creéted
also entails increased interaction and communicdigween their judges, leading possibly to a dloba
community of courtd® Moreover, since the judges in these internatiaoairts and tribunals often
face similar legal problems and have to apply tmaesrules and principles of international law, they
naturally refer to each others’ decisions, theretytributing to the institutionalization of intetienal
law.** Indeed, the proliferation and diversity of intefioaal courts and tribunals is seen by some as a
sign of maturity of the international legal systarmd as a reflection of the growing unity and initggr
of international law'? This has been the thrust of opinion of severahem authorities. For example,
in 1998 the late Professor Charney in his Hagueiles extensively examined several international
courts and tribunals and the potential of confligtrulings by themi? His assumption was that the
judges and arbitrators in the various internatiarwalrts and tribunals more or less apply the same
methodology, and thus come to more or less the s@plication of international laiv. Consequently,
his main conclusion was that the danger of intéonat law fragmenting is very littl&.

Furthermore, Chester Brown has recently emphadizedgrowing evidence which points
towards a common law of international adjudicationthe sense that there is a convergence between
international courts and tribunals regarding they weey handle similar or comparable procedural
issues’ Accordingly, cross-fertilization of legal princas takes place, which has positive
implications for the international legal ord®r.

Moreover, several other authors have also argusdhike possible danger of the fragmentation
of international law caused by the proliferationimternational courts is small, and that the pesiti
aspects clearly outweigh the negative ofies.

(Contd.)
Vicufa, International Dispute Settlement in an Evolving iEbSociety Hersch Lauterpacht Memorial Lecture
2001, (CUP 2004), pp. 10 ff.
% See e.g.: Special issue lofiden Journal of International Lawn Constitutionalism and International Law
2006, issue no. 3; E. de Wet, Theternational Constitutional Ordersupra note 33; D. Cass, The
‘constitutionalization’ of International Trade Lawudicial Norm-Generation as the engine of cortstibal
development in International Tradeyropean Journal of International La2001, pp. 39-75.
%9 See: F. Orrego Vicufap cit.
“0 For instance, the Permanent Review Court of the(RRIBSUR has recently been established. Similarsg al
the Caribbean Court of Justice has recently beciimetional. See with regard to Africa: J. Pauwel@ging
Global, Regional, or Both? Dispute Settlement i& 8outhern African Development Community (SADC) and
overlaps with the WTO and other jurisdictioMinnesota Journal of Global Trad2004, pp. 231-304.
“L A.M. Slaughter, A Global Community of Courtsarvard International Law JournaR003, pp. 191-219;
idem, Judicial GlobalizationYirginia Journal of International Lav2000, pp. 1103-1124.
42 For a statistical analysis of the interaction edw various international courts and tribunals sedviller, An
International Jurisprudence? The Operation of ‘Bdeat’ across International Tribunalssiden Journal of
International Law2002, pp. 483-526.
3 See: Raosupranote 37.
4 J. Charney, Is International Law threatened bytimlal International TribunalsRecueil des Courg1998),
Tome 271, pp. 105-382.
*5 |bid.
6 J. Charney, The ‘horizontal’ growth of InternatrCourts and Tribunals: Challenges or Opportusitje
American Society of International Law Proceedi2§62, p. 369.
2; See: Ch. BrownA Common Law of International Adjudicaticq@UP 2007).

Ibid.
“9 Th. Buergenthal, International Law and the proiifon of International Courts, in: Bancaja
Euromediterranean — Courses of International Laal, V., (2001), pp. 31-43; S. Spelliscy, The Pealétion of
International Tribunals: A chink in the arm&plumbia Journal of Transnational La@001, pp. 143-175; B.
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Hence, according to these writers, the proliferatibinternational courts and tribunals creates
practically no legal problems or legal conflicts.fact, the above authors argue that the prolitarat
of international courts and tribunals should becasied as the beginning of an emerging global
jurisprudencé® Consequently, there is little to worry about cotimejurisdictions or the possibility
that conflicting judgments might be delivered bg tharious international courts and triburrals.

1.3 The risk of fragmentation of International law

While the argument that a global community of ceudnd on a more general level that global
governance in a world of networks, contributeshe tonstitutionalization of international law and
international relations has been forcefully posivydAnne-Marie Slaughter many tiniésthe risk of
the fragmentatioti of international law caused by the very same effefcthe proliferation of
international courts and tribunals cannot be owdeal and must thus be addres¥ed.

Indeed, the International Law Commission (ILC) fduthis subject so topical that it
commissioned a feasibility report in order to detiere its relevancy for further long-term study b t
ILC. Professor Hafner presented his report to tt@ in 2000 and came to the conclusion that the
danger of fragmentation is at least sufficientlgajrthat it should be explored further by the FEC.
The ILC decided on that basis to create a studymhaired by Professor Koskenniemi to analyze
the topic further. Unfortunately, the ILC limitedet scope of the study group by excluding the aspect
of the proliferation of international courts anitbtmals and their possible effect on the fragméomnat
of international law? As a result, the final study report of the ILC fisibed in the summer of 2006
does not unfortunately discuss the institutionapeats of jurisdictional competition between
international courts and tribunals.

(Contd.)
Simma, Fragmentation in a positive light, DiversityCacophony?: New Sources of Norms of Internafidwaw
— SymposiumMichigan Journal of International La®004, p. 845.
2(1) A.-M. SlaughterA New World Orde¢2004), Chapter 2.

Ibid.
>2 |bid.
%3 For a historical overview on the understandingfrajmentation see: A.-C. Martineau, The Rhetoric of
Fragmentation: Fear and Faith in International Liagiden Journal of International La®009, pp. 1-28.
* See e.g.: G. Hafner, Risks Ensuing from Fragmiemtaif International Law, Official Records of theeferal
Assembly, 55 session, Supplement No. 10 (A/55/10), anigsm, Pros and Cons ensuing from Fragmentation
of International Law, Diversity or Cacophony?: N&wurces of Norms in International Law — Symposium,
Michigan Journal of International La®004, pp. 849-863;
Judge Stephen M. Schwebel, Address to the Plenesgi@ of the General Assembly of the United Nation
(Address delivered at the UN Headquarters, New Y&, 26 October 1999) available at: http://www.icj
cij.org/court/index.php?pr=87&pt=3&pl1=1&p2=3&p3=Tudge Gilbert Guillaume, Address by H E Judge
Gilbert Guillaume, President of the Internationadu@ of Justice, to the United Nations General Adsly
(Address delivered at the UN Headquarters, New Y&, 26 October 2000) available at: http://www.icj
cij.org/court/index.php?pr=84&pt=3&pl=1&p2=3&p3=1,
M. Koskenniemi, Global Governance and Public Initional Law,Kritische Justiz2004, pp. 241-254; P.M.
Dupuy, The Danger of Fragmentation or Unificatidrite International Legal System and the IS¥U Journal
of International Law and Politicd999, pp. 791 ffidem, A doctrinal debate in the Globalisation Era: tha
‘Fragmentation’ of International Lavguropean Journal of Legal Studi@®07, issue lidem., The Unity of
Application of International Law at the Global Léwand the Responsibility of Judgesuropean Journal of
Legal Studie007, issue 2, available at: http://www.ejls.eu/indexxpmode=present&displayissue=2007-12.
% G. Hafnersupranote 54
%6 Report of the Study Group on Fragmentation ofrhréional law: Difficulties arising from the Divéfisation
and Expansion of International Law, ILC,"58/CN.4/L.644, 18 July 2003.
" Report of the Study Group of the ILC, Fragmentatisf International law: Difficulties arising fromhe
Diversification and Expansion of International LawC 58" session, AICN/4.L702, 18 July 2006, para. 8.
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Nonetheless, subsequent studies by Professor Bhargiko Saué’ and the present wri8r
demonstrate that the negative effects associatérlo@mpeting jurisdictions are actually quite res,

is also illustrated by the case studies discussedare detail in the next section. These conceras a
supported by several other authors who point toddwgger that the coherence of international law
could be threatened by a possible divergence betiweejurisprudence of the different international
courts and tribunals, which could lead to its fregmation"* These authors emphasize the persistent
shortcomings of the various international courtd aiibunals, and the fragmented legal framework in
which they have to operate and intefct.

However, the present contribution will argue thag¢ treally crucial systemic shortcoming
within international law is the lack of a legal taechy (with the exception gfis cogensiorms and
Art. 103 UN Charter, claiming primacy over otherms of international law) generally, and the lack
of legal hierarchy between all the various inteoral courts and tribunals specifically. Thus,st i
quite possible that a dispute involving the sangallguestion or legal norm is interpreted and aapli
by two different international courts in very diféat — possibly conflicting — ways.Indeed, a well-
known example is the occasional divergent jurispnog that exists between the ECJ and the
European Court of Human Rights (ECrtHR) regardiing tinterpretation and application of
fundamental rights as protected by the Europearv€ion on Human Rights (ECHR) The lack of
a clear explicit hierarchical determination of whicourt should have the last word regarding
Europ;&an fundamental rights has lead to severargént judgments by both courts on similar
issues:

Similarly, the phenomenon of divergent or confhigtijurisprudence is also quite common at
the national law level. However, the differencehiat at the end of the day there will be one suprem
arbiter, a supreme court or a constitutional cowttich will determine the dispute fine with a
judgement which is binding for the parties and mfiso binding for the other lower domestic courts.
Likewise, the relationship between the ECJ and rthgonal courts of the EC Member States is
regulated hierarchically by putting the ECJ at tihye of the hierarchy. Despite the fact that the ECJ
describes its relationship with the national coadne of ‘co-operation’, when it comes in patacu
to the preliminary reference procedure of ArticBIZEC, ECJ judgments are final and binding for the
national courts requesting preliminary rulings frétff Indeed, due to the supremacy of Community
law over all national law, and combined with thdigdtion of EC Member States to do everything in
order to give full effect to EC law and to refrdiom opposing its full effect in any way (Articleéd1
EC), the judgments of the ECJ afe factobinding on all national courts of the EC Membeait&$>’

Y. Shanysupranote 25

%9 H. Sauersupranote 26.

80 N. Lavranos, Concurrence of Jurisdiction betwees ECJ and other International Courts and Tribynals
European Environmental Law Revi@®05, part |, pp. 213-225; part II, pp. 240-251.

%1 See: Schwebel; Guilliaume: Dupuwp cit

62 3. Alvarez, The new dispute settlers: (Half) Teusind ConsequencéEexas International Law Journ&003,
gp. 405-444; G. Hafneop cit

® See extensively: Y. Shangp cit.

54 See: A. Young, The Charter, Constitution and HuRaghts: is this the beginning or the end for hurmights
protections by Community law7uropean Public Law2005, pp. 219-240; |I. Canosupra note 13; D.
Spielmann, Human Rights case law in the Strasbaad)Luxembourg courts: Conflicts, Inconsistencied a
Complementarities, in: Alston (edJhe EU and Human Righ(4999), pp. 757-780.

% See for details: N. LavranoBecisions of International Organizations in the Bpean and Domestic legal
orders of selected EU Member Statgsuropa Law Publishing 2004), Chapter 4; D. Spain,op cit

% See further: G. Martinico / F. Fontanelli, The Hiégh Dialogue: When Judicial Competitors CooperGishal
Jurist 2008, available at: http://www.bepress.com/cgitdentent.cgi?article=1280&context=gj; J. Komarek,
Federal Elements in the Community Judicial Syst&uilding Coherence in the Community Legal Order,
Common Market Law Revie2@05, pp. 9-34.

7 Whereas the supremacy and binding effect of E@dments is not explicitly stated in the EC Treatg a
therefore is disputed, recent ECJ jurisprudenceiges a sufficient basis for such an assumptioe.&g.: Case
C-453/00 (Kuhne & Heitz) [2004] ECR 1-837; Case Z4®1 (Kdbler) [2003] ECR 1-10239. See also: D.
Chalmers et aEU Law (CUP 2006), pp. 295-296; and for a more theorktioaceptual analysis: F. Meyer, The
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It is precisely the lack of this kind of explicihé formal regulation of the jurisdictional relatgimp at
the international level which makes the issue ofeting jurisdictions so urgent.

The previous section has clearly illustrated thet flaat the globalization of international law riésun
many different developments — sometimes seemingposing ones. On the one hand, a continuing
institutionalization of international law throughet establishment of more international courts and
tribunals and the production of an increasing armhadircase law by those courts is taking place. On
the other hand — and at the same time — the pratlié® of international courts and tribunals and th
increasing number of their decisions and awardeases the chances of conflicting rulings, which in
turn augments the risk of fragmentation of inteoral law. This is particularly the case because of
the lack of a binding legal hierarchy between themws of international law, and between the various
international courts and tribunals. As a conseqegtttere are currently no formal mechanisms in
place — such as for instance the preliminary rufipgtem within the Community legal order — which
could ensure that the on-going institutionalizatioh international law is accompanied by a
hierarchization, or at least co-ordination, betw#®s various international courts and tribunals and
their decisions.

2. Developments at the European Law level

At the European law level, two interconnected depelents are relevant to note regarding the
jurisdiction of the ECJ. First, there is the onfgpiexpansion of the EC’s external relations into a
growing number of policy ared8As a result, the EC has become party to innumeraitérnational
agreements and member of countless 10s — many ichvgtovide for their own dispute settlement
system?’ Moreover, it should be recalled that accordingttie jurisprudence of the ECJ, all
international obligations that are binding on th@ Become integral parts of the Community legal
order, i.e. are ‘communitarize® Second, since the jurisdiction of the ECJ and ColFirst Instance
(CFI) runs parallel to the competence of the E€,akpansion of the EC’s external competence into
areas that used to be predominantly regulatedtbynational law also results in an equal expanesfon
the jurisdiction of the ECJ/CFI. In other wordse t8BCJ/CFI are increasingly called upon to adjudicat
international law issues, which in turn results an overlap with the jurisdiction of the other
international courts and tribunals.

In order to assess the extent to which the jurigmicof the ECJ overlaps with the jurisdiction aher
international courts and tribunals, it is crucifirst identify the ECJ’s scope of jurisdictiorgegding
international treaties.

2.1 The scope of ECJ jurisdiction regarding intefonal treaties

The scope of jurisdiction of the ECJ/CFI can be mamized as followé® In the first place, the

jurisdiction of the ECJ/CFI extends to internatibtr@aties concluded on the basis of an explicit
exclusive competence of the EC. For instance, AR8.and 310 EC are two of the very few explicit
provisions of the EC Treaty which give the EC exnla external competence to sign international

(Contd.)
European Constitution and the Courts, in A. von d@oygly / J. BasRrinciples of European Constitutional Law
(Hart Publishing 2006), pp. 281-333.

% On the external relations of the EU generally $eekoutrakosEU International Relations LagOUP 2006);
P. EeckhoutEU External RelationfOUP 2004); N. Lavranosupranote 65

% See e.g.: R. Oeninternationale Streitbeilegung im Kontext gemischiertrage der EG und ihrer
MitgliedstaatenDuncker&Humblot 2005).

0 See e.g.: Opinion AG Kokott in case C-308/0fgrtanko)[2008] ECR 1-4057; N. Lavranosupranote 65

™ It should be noted that the scope of jurisdictafrthe ECJ also to some degree compromises intenaet
treaties concluded under the Il and Il pillarstoé EU Treaty, which, however, will not be discubs$e this
paper. For an analysis see: N. Lavranos, In DutndHrst Pillar: Recent developments in the delatidn of the
competences of the EU and the EHDropean Law Reporte2008, pp. 311-319.
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agreements, for example tariff and trade agreemmmisassociation agreements, with third stdtes.
Besides, the Treaty of Nice substantially amendetd 233 EC by including certain agreements on
trade in services and commercial aspects of imteiég property right§’> Consequently, the ECJ’s
jurisdiction extends to all the areas covered leydhreements falling within the scope of Arts. 133
and 310 EC.

In the second place, the jurisdiction of the ECJ/@vers international treaties concluded on
the basis of an internal competence of the EC gthealledAETRdoctrine)’* The AETRdoctring®
developed by the ECJ states that whenever the EQofemulgated Community legislation in one
policy area, it automatically acquires exclusivéeexal competence in that field. Obviously, this ha
resulted in an enormous expansion of the EC’s iievon the international plane, especially thioug
the ratification of numerous international agreetseand membership of many IGsHowever,
starting with its Opinion 1/94 on the WTO Agreement and subsequently in its s judgmerit,
the ECJ substantially restricted tAETRdoctrine by ruling that the competence of the ECdmes
exclusive onlyaftera certain policy area has been fully, or at léast large extent, harmonized by EC
legislation. Consequently, one would assume thaeipansion of the external competence of the EC
has come to a halt, but rather the contrary is. tneed, in its Opinion 1/630n the new Lugano
Convention, the ECJ seems to have relaxed itsestand has returned to BETRformula. In any
case, the EC has over the past decade obtained meanyompetences that can become exclusive
external ones as soon as sufficient harmonizingliipn has been issuéY.

In the third place, the jurisdiction of the ECJ/GH40 covers so-called mixed agreements, i.e.
concluded by both the EC and its Member Stdt@he specific characteristic of mixed agreements is
that they touch partly on the competence of thea®@ partly on the competence of the Member
States, which implies that the EC is only compefentits part, while the Member States remain
competent for their part. However, the ECJ has tisecirgument of ensuring the uniform application
of mixed agreements to interpret its jurisdictiarwbroadly?? Accordingly, it can be concluded that
the jurisdiction of the ECJ and CFl extends totladl provisions of a mixed agreement except those
that fall within the exclusive competence of thenveer State8

2 See for details: E. Vranes, Gemischte Abkommendiedustandigkeit des EUuGH — Grundfragen und reeuer
Entwicklungen in den Auf3enbeziehungBuoyoparecht2009, pp. 44-79; P. Eeckhoilthe External Relations of
the EU(OUP 2004).

3 See: C. Herrmann, Common Commercial Policy afieeNSisyphus would have done a better jBbmmon
Market Law Revie\2002, pp. 7-29.

4 On the AETR-doctrine see: P. Eeckhay,cit.

S Case 22/70 (AETR) [1971] ECR 263.

5 See extensively: P. Eeckhoap cit.

7 Opinion 1/94 (WTO Agreement) [1994] ECR 1-5267.

8 See further: Ch. Franklin, Flexibility vs. Legakainty: Article 307 EC and other issues in therafath of
the Open Skies casdsropean Foreign Affairs Revie2005, pp. 79-115; N. Lavranos, Case-note on opis sk
judgments] egal Issues of Economic Integratia@03, pp. 81-91.

9 Opinion 1/03 (Lugano Convention) [2006] ECR 1-1145

8 See further: T. Baumé, Competence of the CommumityConclude the New Lugano Convention on
Jurisdiction and the Recognition and Enforcemenfwdgements in Civil and Commercial Matters: Opinio
1/03 of 7 February 2006,eBman Law JournaR006, available at:
http://germanlawjournal.com/print.php?id=752; Mwktanos, Case-note on Opinion 1/03 (Lugano Coneehti
Common Market Law Revie2006, pp. 1087-1100.

81 J. Heliskoski, Mixed agreements as a techniqueofganizing the international relations of the B@ ats
Member States (Kluwer Law International 2001).

82 See: Case 104/81 (Kupferberg) [1982] ECR 3641pQa$1/94 (Commission v. Germany) [1996] ECR I-
3989.

8 p. Koutrakos, The interpretation of mixed-agreethamder the preliminary ruling procedutyropean
Foreign Affairs Review2002, pp. 25-52; A. Dashwood, Preliminary rulings the interpretation of mixed
agreements, in: O’Keeffe (edJudicial Review in EU law — Liber Amicorum Lord 18lyof Hadley(Kluwer
Law International 2000) pp. 167-175.
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In the fourth place, the jurisdiction of the ECJICEN even extend to treaties concluded by
EC Member States alone. Whereas in principle thresdies, if they do not fall within the exclusive
competence of the EC, are outside the scope of Goityrlaw and thus outside the jurisdiction of the
ECJ, there are two cases in which the ECJ exeststeof ‘implied jurisdiction’ over them. The first
example is the former GATT 1947 and the second elaiis the European Convention on Human
Rights (ECHR). Regarding the GATT 1947, it shournted that the EC was never a contracting
party to it. However, because the GATT 1947 felhivi the exclusive competence of the EC (former
Article 113 EC, now Art. 133 EC), the ECJ was ablextend its jurisdiction due to the fact that the
EC de factoreplaced the Member States as regards the GATT.%®itilarly, regarding the ECHR,
the EC has never been a contracting party to ilgveti EC Member States are. Nevertheless, the ECJ
incorporated the ECHR through its case law into@eenmunity legal ordet’ Indeed, the ECJ has
been applying the ECHR directfyand has accepted that the ECHR can be used asifacgtion for
the EC Member States to even restrict the fouetimal market’ freedoms (free movement of goods,
workers, services and capital) guaranteed by th@E&ty?” Hence, over time the ECJ has integrated
the ECHR into the Community legal order and thuseskjurisdiction to interpret and apply it when
Community law is involved®

However, it should be noted that in its more recase law, the ECJ has been less inclined to
extend its jurisdiction to international agreementsore specifically international environmental
agreements, to which the EC is not a contractingypand where the EC has not (ye® facto
replaced the Member States by acquiring full coempeg in the policy area concerrféd.

2.2 The exclusive scope of jurisdiction of the E@der Art. 292 EC

Apart from determining the scope of jurisdictiontioé ECJ on the basis of the external competence of
the EC, Article 292 EC is highly relevant for owrposes. It states tHat

‘Member States undertake not to submit a dispute@ming the interpretation or application of
this Treaty to any method of settlement other tiese provided for therein.’

Before theMOX plantjudgment' was issued by the ECJ in 2006, the ECJ touched @mte on
Article 292 EC, when it issued its Opinion 1/91 thre establishment of a court for the European
Economic Area (EEAJ? Regarding the scope of jurisdiction of the EEArt@nd the impact on the
exclusive jurisdiction of the ECJ, the ECJ argukdt tthe jurisdiction of the EEA court would
adversely affect the allocation of responsibilitiedined in the EC Treaty, and ultimately would etps
the autonomy of the Community legal ord&For these reasons the ECJ declared the jurisdictio
conferred to the EEA court incompatible with Comityifaw. In theMOX plantjudgment, the ECJ
used similar language, concluding that

8 Case 21-24/72 (International Fruit Company) [192¢R 1219.

8 See e.g.: Case 4/73 (Nold) [1974] ECR 491; Ca26@89 (ERT) [1991] ECR 1-2925.

8 See e.g.: Case C-413/99 (Baumbast) [2002] ECROL7Gase C-60/00 (Carpenter) [2002] ECR 1-6279:eCas
C-117/01 (K.B) [2004] ECR 1-541; Case C-200/02 (6h004] ECR 1-9925.

87 Case C-112/00 (Schmidberger) [2003] ECR 1-565@; &ether: G. Gonzales, EC Fundamental Rights v.
Human Rights in the case C-112/00 (Schmidbergegal Issues of Economic Integratiaf04, pp. 219-229.

8 See: N. Lavranosupranote 65, Chapter 4.

8 See e.g.: Case C-188/07 (Commune de Mesquer) JEIDR 1-4501; Case C-308/06 (Intertanko) [2008] ECR
[-4057. See generally: P. Wanneras, Towards an gveener Union? Competence in the field of the
environment and beyon@ommon Market Law Revie2008, pp. 1645-1685.

% A similarly worded provision can be found in At&c193 Euratom.

1 Case C-459/03 (MOX plant) [2006] ECR 1-4635. Sag:eC. Romano, Case-note on MOX plahmmerican
Journal of International Law2007, pp. 171-179; N. Lavranos, The scope of ttedusive jurisdiction of the
Court of JusticeEuropean Law Revie®007, pp. 83-94.

92 Opinion 1/91 (EEA) [1991] ECR I-6079.

% |bid., para. 35.
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‘154. It must also be pointed out that the insittutand pursuit of proceedings before the Arbitral
Tribunal, in the circumstances indicated in parphsal46 to 150 of the present judgment, involve
a manifest risk that the jurisdictional ordéaid down in the Treaties and, consequently, the
autonomy of the Community legal system may be selyeaffected® [emphasis added].

Also, more recently, in thi€adi judgment® the ECJ underlined that

‘282. It is also to be recalled that amernational agreement cannot affect the allocatiof
powers fixed by the Treaties or, consequently, ahwnomy of the Community legal system
observance of which is ensured by the Court byeidf the exclusive jurisdiction conferred on it
by Article 220 EC, jurisdiction that the Court hasoreover, already held form part of the very
foundations of the Communifgee, to that effect, Opinion 1/91 [1991] ECR F80paragraphs 35
and 71, and Case C-459/@@mmissiorv Ireland [2006] ECR 1-4635, paragraph 123 and case law
cited).’ [emphasis added].

Obviously, from the point of view of Community laand in particular from the point of view of the
ECJ, it is understandable that the ECJ is inteirpggedrticle 292 EC in such a broad fashion. It is
apparently concerned about the increased posgithilit other international courts and tribunalgpbe

in a position to interpret and apply Community ldis.exclusive jurisdiction is coming under pregsur
from the ongoing proliferation of international ctsuand tribunals as well as the expanding external
relations activities of the EC and its Member Stafes a consequence, the ECJ is increasingly called
upon to interpret international law aspects thatehbecome integral parts of the Community legal
order at a time when a growing number of intermaticcourts and tribunals are being created and
exercise their jurisdiction in areas of internatibtaw that are also regulated by EC law. This
increasingly results in jurisdictional overlap beem the ECJ and other international courts and
tribunals, which in the eyes of the ECJ poses aiplesthreat to its exclusive jurisdiction to irpgest

and apply Community law.

3. Summary

This Section has illustrated several developmeni®th the international and European law level tha
contribute to the various effects associated withngeting jurisdictions. In short, the proliferatioh
international courts and tribunals can either dbate to the institutionalisation of internatioralv or

else increase the risk of its fragmentation. Theesgrasting developments are further exacerbated by
the heterogeneous approach of international agmsmegarding the way they deal with competing
jurisdictions. Some agreements offer a menu ofoogtfor selecting a dispute settlement body, some
prescribe the exclusive jurisdiction of one couwvhile others still are simply silent on the issue.
Hence, as is also illustrated by the case studsesisked in the following section, so far no gelhera
accepted approach to competing jurisdiction has bleseloped. In contrast, the ECJ has taken a very
clear stance in protecting its exclusive jurisdiotio the maximum possible extent. Moreover, due to
the continuously expanding jurisdiction of the BEGtb matters of international law, it increasingly
interferes in the exercise of jurisdiction of thteer international courts and tribunals.

In summary, the proliferation of international csuand tribunals, coupled with the expansion
of the scope of jurisdiction of the ECJ into mongernational law areas, inevitably means that these
courts and tribunals must regulate, or at leastdinate, their position on whether or not to exsci
jurisdiction in a given situation if they want tenform their task of resolving disputes effectivatyd
efficiently, and retain their authority.

% Case C-459/03 (MOX plant) [2006] ECR I-4635.

% Joined Cases C-402/05 P and C-415/05 P (KadiYAhBarakaat International Foundation) judgmenttus
ECJ of 3 September 2008, available at: http://cewi@pa.eu/jurisp/cgi-bin/form.pl?lang=en. See:Gttini,
Case-note on KadiCommon Market Law Revie2009, pp. 213-239; G. Harpaz, Judicial Review bg t
European Court of Justice of UN ‘Smart Sanctiongaist Terror in theKadi Dispute, European Foreign
Affairs Review2009, pp. 65-88; N. Lavranos, Case note on Kasljal Issues of Economic Integratid@09, pp.
157-183.
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SECTION 3
CASE STUDIES

I. Introduction

In this section several case studies will be dsedsin more detail in order to demonstrate the
practical problems that have arisen from compeiimigdictions. These cases cover a wide range of
different courts and tribunals and different legakas, illustrating both the commonalties and
differences in the way competing internationalgdictions have been dealt with.

The first case that will be discussed is M®X plantdispute, which arouse between Ireland
and the UK concerning the radioactive emissionthefnuclear power station situated in Sellafield,
UK. This environmental law case revolved around tjuestion of whether the UK violated its
obligations under the UNCLOS and OSPAR treatie® dispute was brought before two arbitral
tribunals, one set up under UNCLOS and the otheleu®SPAR, as well as the ECJ. Since this
dispute involved EC environmental law as well asCQIS and OSPAR treaty provisions, the central
jurisdictional question was whether or not the dispshould have been brought exclusively before the
ECJ.

The second case concerns kieeren Rijnor Iron Rhinedispute between the Netherlands and
Belgium.Prima facie this case revolved around the question of whidhe two countries should pay
for the reactivation of an old railway track, cdlleron Rhine, which runs from Antwerp harbour,
through the Netherlands into Germany. However,esthe EC Habitat Directive had to be applied, the
real issue of the case was whether the parties allenged to bring the case before an internatiawial
hoc arbitral tribunal or whether they were obligedet the ECJ decide the dispute.

The third case to be discussed is khexico soft drinkglispute between Mexico and the US.
Both countries had for several years been involueal dispute on the import and export of sugar and
sugar substitutes, which arger alia also used in soft drinks. Among other things, thgpute raised
the jurisdictional competition issue between the FNA and WTO dispute settlement systems.
Mexico had argued that the WTO panel and AppeBaidy should not exercise their jurisdiction in
this case because the dispute was actually patvafler NAFTA dispute between Mexico and the
US. Therefore, according to Mexico, a NAFTA paneld be better placed to adjudicate the case.

The fourth case continues the jurisdictional coritipet issue within the WTO-RTA nexus,
but this time in the guise of tli&razilian Tyrescase, which involved MERCOSUR and WTO dispute
settlement bodies. The case revolved around thiéigason of Brazil's import ban on retreaded tgre
— both under MERCOSUR and WTO trade rules — inrotmeurb the spread of dengue fever.

The fifth case will focus on the issue of compefimgsdiction between the ICJ and the ICTY.
A couple of years ago, the ICTY, when faced with fuestion of defining state and subsequently
individual responsibility, considered it necesstryexplicitly deviate from the ICJ’s long standing
‘effective control test’ as established in Ngcaraguajudgment by applying a less stringent ‘overall
control test’. However, in its rece@enocide Conventiomdgment, the ICJ flatly rejected the ICTY’s
approach and indeed refused to accept that the IBdsrany jurisdiction to redefine the ‘effective
control test'.

Finally, the sixth case will turn to tHigosphorugudgment of the ECrtHR. ThRosporuscase
concerned the legality of measures adopted byndefar the purpose of implementing sanctions
imposed by the UN Security Council against the FRHich were also transposed by EC Regulations.
The case was first decided by the ECJ respondirgrdiminary questions from the Irish Supreme
Court. Subsequently, Bosphorus brought the caserd¢fie ECrtHR. In this case, the ECrtHR was
basically called upon to review the pridosphorugudgment of the ECJ. In other words, the ECrtHR
was essentially asked to define the scope of itsdiction vis-a-vis the ECJ concerning fundamental
rights cases that arise within the context of thelementation of EC law measures by Contracting
Parties of the ECHR which also happen to be EC MerSkates.
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All case studies are first introduced by sketchig the factual and legal background. This is
followed by a synthesis of the jurisdictional issukscussed in the various (quasi) judicial deoisio
and then a commentary.

II. The MOX plant dispute
1. The factual and legal background

For many years Ireland has been concerned aboobrdige discharges from the MOX plant situated
in Sellafield UK that were being released into thish Se&® After having unsuccessfully tried to
obtain information from the UK about the dischardesn the plant, Ireland instituted proceedings
against the UK by raising two different claifisFirst, Ireland wanted to obtain from the UK aléth
available information regarding the radioactivecharges of the MOX plant using Article 9 of the
Convention for the Protection of the Marine Envirent of the North-East Atlantic (OSPAR). Article
9(2) OSPAR requires the Contracting Parties to makailable information “on the state of the
maritime area, on activities or measures advera#cting or likely to affect it”. Second, Ireland
believed that the discharges from the MOX plantaactively contaminated its waters and therefore
constituted a violation of the UN Law of the Sean@ention (UNCLOS). Accordingly, it sought an
award for the disclosure of information regardihg MOX plant from the UK on the basis of the
OSPAR convention and also a declaration that thehd¥ violated its obligations under UNCLOS.
After lengthy negotiations, Ireland and the UK agtd¢o establish arbitral tribunals under both — the
OSPAR and UNCLOS - conventions in order to restiteedispute.

The issue of jurisdictional competition in this ea®omes into play because of the existence of
relevant EC environmental legislation (and EURATCOaY the fact that the dispute was between two
EC Member States. As explained in the previousagchrticle 292 EC requires EC Member States
to bring disputes that potentially involve EC laxclkisively before the ECJ. Accordingly, this case
inter alia raised the question of whether the jurisdictiohshe arbitral tribunals established under
UNCLOS and OSPAR overlap with the jurisdiction b&tECJ, and, if so, what the consequences are
and how the courts and tribunals involved should déth them.

2. The various judicial decisions on théMOX plant dispute

2.1 The OSPAR Arbitral Tribunal Award

In its decision of 2 July 2003 the OSPAR arbitrddunal asserted its jurisdiction and renderechalfi
award®® As regards the possible implications of EC lave @SPAR arbitral tribunal refused to take
into account any other sources of international lawEuropean law that might potentially be
applicable in the dispute. Whereas Article 32(5)fh)OSPAR states that the arbitral tribunal shall
decide according to the ‘rules of international lasnd, in particular those of the [OSPAR]
Convention’, the OSPAR arbitral tribunal arguedt tthe OSPAR Convention had to be considered to
be a ‘self-contained’ dispute settlement regimethso the tribunal could base its decision onlytton
OSPAR Conventiof® In other words, the OSPAR arbitral tribunal didt monsider itself to be

% For an overview see: http://www.ecolo.org/docursticuments_in_english/Ireland-PETER-BRAZEL.doc.
" For the materials of the dispute see: PermanenttGif Arbitration, available at: www.pca-cpa.or§ee
further: Y. Shany, The First MOX plant Award: Theed to harmonize competing environmental regimels an
dispute settlement procedurésgiden Journal of International La®004, pp. 815-828; R. Churchill / J. Scott,
The MOX Plant Litigation: The First Half-Lifdnternational & Comparative Law QuarterB004, pp. 643-676.

% OSPAR Arbitral TribunalMOX plant,final award, available at www.pca-cpa.org. Seéhfer: T. McDorman

/ D. Caron, Access to Information under Article S®AR ConventionAmerican Journal of International Law
2004, pp. 331-341.

9 OSPAR Arbitral TribunalMOX plant,final award, para. 143.
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competent to take into account other relevant ssuof international or European law (in particular
EC Directive 90/318° replaced by EC Directive 200373, relevant ECJ jurispruden@é or the
Convention on access to information, public pgration in decision-making, and access to justice
regarding environmental matters (“the Aarhus Cotivai) of 1998, which has been ratified by all
EC Member States and recently also by the EC it&elf

In substance, the OSPAR Arbitral Tribunal decidédttthe UK had not violated its
obligations under OSPAR by not disclosing the infation sought by Ireland. It did not deal at all
with the implications of the potential exclusiveigdiction of the ECJ based on Article 292 EC, but
rather rendered its award by applying a narrowlfyr@el interpretation of its own jurisdiction, which
in its view prevented it from taking other souroé$aw into account. Of course, the OSPAR Arbitral
Tribunal was not legally obliged to take Communiigyv or the relevant ECJ jurisprudence into
account. However, by interpreting the disclosurigalions of the UK under OSPAR less strictly than
the ECJ does under similar EC law provisions, tRSAR Arbitral Tribunal created conflicting rights
and obligations emanating from two different soarfte the parties involved. As a result, the umifor
and consistent interpretation and application efrélevant provisions was undermined by its award,
which in turn has a fragmentary effect on the legders involved.

2.2 The UNCLOS Arbitral Tribunal Award

In contrast to the straight-forward OSPAR procegdthe UNCLOS proceeding appeared to be more
complicated because of the various dispute settiegtions available. More specifically, Articles
287 and 288 UNCLOS provide that various fora carsdélected by the contracting parties to settle
their disputes. Parties can use the Internation@umal for the Law of the Sea (ITLOS), the
International Court of Justice (ICJ) or ad hoc wabitribunals. Moreover, Article 282 UNCLOS
explicitly recognizes the possibility of bringingdéspute before dispute settlement bodies estadalish
by regional or bilateral agreements.

As the parties had not jointly designated a cer@spute settlement forum, the dispute had to
be submitted to an arbitral tribunal in accordawié Annex VIl Article 287(5) UNCLOS. However,
pending the establishment of this ad hoc arbitiblbal, Ireland requested interim measures under
Article 290(5) UNCLOS from ITLOS. It asked that tb& be ordered to suspend the authorisation of
the MOX plant or at least instantly take all measuio stop the operation of the plant. Regardirg th
issue of jurisdiction, the ITLOS determined thama faciethe conditions of Article 290(5) UNCLOS
were met so that the Annex VIl arbitral tribunatifjarisdiction to decide on the merits of the cR8e.
Concerning the substance, the ITLOS ordered battiepao co-operate and enter into consultations
regarding the operation of the MOX plant and it3ssions into the Irish Sea, pending the decision on
the merits of the arbitral awart.

190 Council Directive 90/313/EEC of 7 June 1990 on fleedom of access to information on the envirortmen
[1990] O.J. L 158/56.
191 Directive 2003/4 of the EP and of the Council & Zanuary 2003 on public access to environmental
information and repealing Council Directive 90/#BC [2003] O.J. L 41/26.
192 See e.g.: Case C-186/04 (Housieaux) [2005] ECR9B3 Case C-233/00 (Commission v France) [2003]
ECR 1-6625; Case C-316/01 (Glawischnig) [2003] ECBO95; Case C-217/97 (Commission v Germany)
[1999] ECR 1-5087; Case C-321/96 (WilhelmMecklerdbwr Kreis Pinneberg — Der Landrat) [1998] ECR I-
38009.
193 Council Decision 2005/370/EC of 17 February 2005 the conclusion, on behalf of the EC, of the
Convention on access to information, public pgptition in decision-making and access to justice in
environmental matters [2005] O.J. L 124/1. See gdlye S. de Abreu Ferreira, Passive Access to
Environmental Legislation in the EU — An Analysi§ Becent DevelopmentsEuropean Energy and
Environmental Law Revie008, pp. 186-198.
13;‘ ITLOS, MOX plant Request for Provisional Measures, Order of 3A®12available at: www.itlos.org.

Ibid.
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After the matter had come before the UNCLOS Arbitrdbunal, it confirmed the finding of
ITLOS that it hadporima faciejurisdiction°® However, in a second step, it considered it necgds
determine whether it indeed hatifinite jurisdiction to solve the dispute, in view of thK’s
objection that the ECJ had jurisdiction in thisecags the basis of Article 292 EC because Community
law was also at issue. The Arbitral Tribunal acedphe UK's objection and consequently stayed the
proceedings. Accordingly, it requested the partedfirst find out whether or not the ECJ had
jurisdiction before it would proceed with renderimglecision on the merits of the ca%e.

The parties did not however have to take any actsrthe European Commission (supported
by the UK) started an Article 226 EC infringemendgedure against Ireland for violating Article 292
EC and the identical provision in the Euratom Tyedthe Commission argued that Ireland had
instituted the proceedings against the UK with@kirtg due account of the fact that the EC was a
party to UNCLOS. In particular, the Commission eiad that by submitting the dispute to a tribunal
outside the Community legal order, Ireland had atexd the exclusive jurisdiction of the ECJ as
enshrined in Article 292 EC and the similarly-waid&rticle 193 Euratom. Furthermore, according to
the Commission, Ireland had also violated the afitpyal co-operation incumbent on it under Article
10 EC and the similarly-worded Article 192 Euratdmthis way theMOX plantcase, at least as far
as concerned the UNCLOS proceeding, ultimately chefiere the ECJ.

2.3 The Opinion of Advocate-General Maduro of tRE E

In his opinion Advocate-General Maduro essentidljowed the arguments of the Commissigh.
Accordingly, he rejected Ireland’s argument thatewhthe EC ratified UNLCOS and thereby
incorporated it into the Community legal order, hemmunity judicial system was altered by the
UNCLOS dispute settlement system. AG Maduro strefisat Article 292 EC prevents any alteration
of the ECJ’s exclusive jurisdiction regarding theerpretation and application of EC law by an
international agreemeft’ Moreover, since Ireland asked the UNCLOS Arbiffabunal to interpret
and apply UNCLOS provisions that have become aegmat part of Community law, Ireland
essentially requested the UNCLOS Arbitral Tributalnterpret and apply Community |8 In the
opinion of AG Maduro this constituted a violatiohtbe obligations under Article 292 E¢. Finally,
AG Maduro accepted the Commission’s argument tmtatld 10 EC imposes a mutual duty of sincere
cooperation on the EC institutions and the MembeteS. More specifically, this duty required
Ireland to consult with the Commission in orderaimid the risk of infringing Community rules or
obstructing Community policies. This duty was pararly crucial in a case such as the present one
thatligvolved two EC Member States and an inteonafi agreement that had also been ratified by the
EC.:

In sum, AG Maduro had no difficulty in concludinat Ireland had violated its obligations
arising out of Article 292 EC by bringing the dispiefore the UNCLOS Arbitral Tribunal.

2.4 The MOX plant judgment of the ECJ

The starting point of the ECJ’s analysis was thestjon of whether or not this dispute fell withiret
acting competence of the EC, because only if tlemewhe case would the exclusive jurisdiction ef th

1% UNCLOS Arbitral Tribunal MOX plant Suspension of Proceedings on Jurisdiction andt#lend Request
{(37r further Provisional Measures, Order No. 3 0f622003, available at: www.pca-cpa.org.
Ibid.
1% Opinion AG Maduro in case C-459/03 (Commissioneland) [2006] ECR 1-4635.
199pid., para. 41.
1101pid., para. 51.
1 bid., para. 52.
112bid., paras. 57-58.
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ECJ based on Article 292 EC have been triggEfeBrom the outset it should be noted that the EC
and its Member States concluded UNCLOS as a mixgeement!® In this context the ECJ
reaffirmed that mixed agreements have the samesstatthe Community legal order as agreements
concluded by the EC alori&. Consequently, when the EC ratified UNCLOS, it eeaan integral
part of the Community legal ord&f. Based on that, the ECJ examined whether the E@Xetised

its competence in the policy area (maritime padifithat was at the centre of the dispute between
Ireland and the UK. It concluded that the mattergeced by the UNCLOS provisions which Ireland
relied on before the Arbitral Tribunal were ‘vergrdgely’ regulated by Community lat¥. Ireland
before the UNCLOS Arbitral Tribunal was therefoetying on provisions that had become part of the
Community legal order. Accordingly, the ECJ condddhat the jurisdiction of the ECJ based on
Article 292 EC was triggered. The next issue waslétermine whether that jurisdiction is indeed
exclusive in view of the fact that UNCLOS providies its own sophisticated dispute settlement
system. Referring to its position in Opinion 1/¢ie ECJ held that

‘[...] an international agreement cannot affect thkecation of responsibilities defined in the
Treaties and, consequently, the autonomy of ther@anity legal system, compliance with which
the Court ensures under Article 220 EC. That exatusompetence is confirmed by Article 292
EC [.“].1118

As a consequence thereof, the ECJ reaffirmed thainternational agreement such as UNCLOS
cannot affect the exclusive jurisdiction of the Efeyarding the resolution of disputes between
Member States concerning the interpretation antiagtipn of Community lawt*® Hence, Ireland was
precluded on the basis of Articles 292 and 220 E@nfbringing the dispute before the UNCLOS
arbitral tribunal. Indeed, the ECJ went so farcastate that

‘[...] the institution and pursuit of proceedings tief the arbitral tribunal [...Jinvolve a manifest
risk that the jurisdictional ordetaid down in the Treaties, consequentlye autonomy of the
Community legal system may be adversely affétted

The ECJ did not stop at claiming exclusive jurifidit in this case, but also found it necessary to
make two important further remarks. First, thasionly for the ECJ itself to determine — should th
need arise — whether, and if so to what extenyigians of an international agreement in questaih f
outside its jurisdiction, and therefore may be ditjated by another dispute settlement bGdy.
Accordingly, if Member States doubt whether a disgavolves Community law aspects, they
are essentially obliged to obtain an answer frommEICJ before bringing the case to another dispute
settlement body. Second, the ECJ found that ArtR92 EC must be understood as a specific

113 Case C-459/03 (Commission v Ireland) [2006] EC#635. See for detailed analysis: C. Ramano, Caige no
on MOX plant,American Journal of International La®007, pp. 171-179; S. Maljean-Dubois & J.-C. Marti
L’affaire de I'Usine Mox devant les tribunaux intationaux,

Journal du Droit International2007, pp. 437-471; S. Adam, Het Europees Hof vastitle en andere
internationale rechtsprekende organen. Enkele dpngan naar aanleiding van het MOX-Fabriek ar@styue
Belge de Droit InternationaR007, pp. 113-147; N. Lavranos, Protecting itslestwe jurisdiction: The MOX
plant judgment of the ECThe Law & Practice of International Courts and Tuitals2006, pp. 479-493.

114 Council Decision 98/392/EEC of 23.3.1998 concegriine conclusion by the EC of the UN Convention of
10.12.1982 on the Law of the Sea and the AgreemieB8.7.1994 relating to the implementation of Part
thereof [1998] O.J. L 179/1.

115 Case C-459/03 (MOX plant), para. 84.

116 See also: Case C-308/06 (Intertanko) [2008] ECRE7.

117 Case C-459/03 (MOX plant), para. 110.

118 phid., para. 123.

119pid., para. 132.

1201hid., para. 154 [emphasis added].

1211bid., para. 135.
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expression of the more general duty of loyalty arivber States as enshrined in Article 10'EC.
Thus, Member States have a duty to inform and domath the competent Community institutions
(i.e. the Commission and/or the ECJ) prior to kingga case before a dispute settlement body other
than the EC3* In this way, the Commission and eventually the B@Jinformed in time of a dispute
settlement procedure that might interfere with @eti292 EC.

Thus, the ECJ solved the jurisdictional competiigsue with regard to the UNCLOS arbitral
tribunal by claiming exclusive jurisdiction, whickffectively removed the dispute from the
jurisdiction of the UNCLOS arbitral tribunal. Indkeas a result of the ECJ judgment, the UNCLOS
arbitral tribunal recently terminated the ca%e.

3. Commentary

The MOX plantdispute for the first time forced the ECJ to egiplly discuss the issue of competing

jurisdiction with another international arbitralibiunal, and define the scope of its own.

Unsurprisingly, the ECJ used this opportunity tbtee tone by vehemently defending its exclusive
jurisdiction to the maximum extent. The ECJ is app#ly very much concerned that the uniformity
and consistency of the interpretation and appboatf Community law might be endangered if EC
Member States start to bring cases that potentialglve EC law aspects before other international
courts and tribunals.

While this concern is understandable, it at theeséime significantly limits the ability of EC
Member States to use other dispute settlementegsté their choice. Moreover, the expansive
interpretation of the ECJ’s own exclusive jurisitintinevitably restricts the other internationalids
and tribunals from exercising their jurisdictiondases that involve EC Member States and potegntiall
EC law. In fact, the ECJ has essentially conditibriee exercise of the jurisdiction of other
international courts and tribunals upon its ownoprexplicit consent that indeed its exclusive
jurisdiction is not affected in any particular case

Whereas the ECJ was successful with this strateggrding the UNCLOS Arbitral Tribunal,
the limits of the strategy became apparent in thiide of the OSPAR Arbitral Tribunal, which did
not even discuss the possible implications of Agtk92 EC and the possible overlap of its jurisdict
with that of the ECJ.

Finally, it is also interesting to note that neithiee ECJ nor the UNCLOS Arbitral Tribunal
discussed the substance of the dispute, which ite gegmarkable considering the fact that several
years have passed by and two different disputeesetht bodies have wasted enormous resources in
dealing with it. In other words, the question of etlier or not the UK violated its UNCLOS
obligations has still not been answered — neithemfthe perspective of UNCLOS provisions nor
from the perspective of EC |al#” Clearly, this is a very disappointing result imnte of efficient and
effective dispute resolution and, ultimately, ofiekring justice.

lll. The IJzeren Rijn dispute
1. The factual and legal background

In thelJzeren Rijn(also known as Iron Rhine) case, Belgium and tathdtlands disagreed over who
should pay the costs of the reactivation of anrailivay line, called the Iron Rhine. The 1JzereinRi

122 |pid., para. 169: ‘The obligation devolving on Membeat8$, set out in Article 292 EC, to have recouese t

the Community judicial system and to respect ther€® exclusive jurisdiction, which is a fundamdrfesature
of that system, must be understood as a specificesgion of Member States’ more general duty oélkyy
resulting from Article 10 EC.’

1231bid., para. 179.

124 UNCLOS Arbitral TribunalMOX plant Order No. 6, Termination of proceedings, 6 Jud@32 available at:
http://lwww.pca-cpa.org/upload/files/MOX%20Plant%28er%20No0.%206.pdf.

125 5ee for a more detailed discussion: N. Lavrande @pilogue in the MOX plant dispute: An end withou
findings,European Law Reporte2009, pp. 117-121.
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railway line was one of the first internationallnaiy lines in mainland Europe in the"1@entury,
running from Antwerp through the Netherlands to Rtgne basin area in Germany. Belgium had a
right of transit through the Netherlands on theida$ two treaties dating back to 1839 (Treaty of
Separation) and 1897 (Railway Convention). Afte®1,9the railway line fell into disuse. In the
meantime, the Netherlands had designated an dreaMginweg, close to the city of Roermond),
which the railway line crosses, as a ‘special aseaonservation’ according to the EC Habitats
Directive. Moreover, in 1994 the Netherlands haxb atlentified the Meinweg as a special protection
area in accordance with the EC Birds Directive. ldeer, the Birds Directive was superseded by the
EC Habitats Directive as far as is relevant toghesent dispute. In addition, the Meinweg area was
identified as a national park and as a ‘silent’asader Dutch domestic legislation.

It is at this point that the relevancy of EC lawthis dispute comes into play, in particular, Agié of

the EC Habitats Directive 92/%8, which imposes strict conditions on any activiiies: ‘special area

of conservation’ such as the Meinweg area.

Despite the designation of protected status for Nteénweg area, Belgium expressed its
intention of starting to use the railway line agaftcordingly, in the last decade discussions took
place between Belgium and the Netherlands regantngevitalisation. The environmental impact
studies that were conducted determined that additicosts of aboug500 million would be involved
in order to meet the applicable environmental staasl Since no agreement was reached on who
should pay the costs, both states agreed to doévdispute by bringing it before an Arbitral Tritalin
established under the auspices of the Permanenit ©buArbitration (PCA). In thecompromis
between the Netherlands and Belgium, the Arbitr@bunal was explicitly called upon to settle the
dispute on the basis of international law, inclgdihnecessary European law, while at the same time
respecting the obligations of the parties arisingad Article 292 EC.

126 Council Directive 92/43/EEC of 21.5.1992 on theservation of natural habitats and of wild faund Hara,
[1992] O.J. L 206/7; see also the unofficial coidaiked text of the Directive published in 2003, italde at
CELEX number: 392L0043. Art. 6 Habitats Directiveads as follows:

Article 6

1. For special areas of conservation, Member Stakedl establish the necessary conservation measure
involving, if need be, appropriate management pkpecifically designed for the sites or integraitgd other
development plans, and appropriate statutory, adtrative or contractual measures which corresponthe
ecological requirements of the natural habitat $yipeAnnex | and the species in Annex Il presenthansites.

2. Member States shall take appropriate stepsd@ain the special areas of conservation, theraetgion of
natural habitats and the habitats of species alsasalisturbance of the species for which the ahea® been
designated, in so far as such disturbance cousigndficant in relation to the objectives of thig&xtive.

3. Any plan or project not directly connected withnecessary to the management of the site buy likehave a
significant effect thereon, either individually ior combination with other plans or projects, shwl subject to
appropriate assessment of its implications forsitein view of the site's conservation objectiviesthe light of
the conclusions of the assessment of the implicatior the site and subject to the provisions oageaph 4, the
competent national authorities shall agree to tlaa pr project only after having ascertained thawill not
adversely affect the integrity of the site conceraad, if appropriate, after having obtained thmiop of the
general public.

4. If, in spite of a negative assessment of thdigations for the site and in the absence of adtéve solutions,
a plan or project must nevertheless be carriedasutnperative reasons of overriding public intéréscluding
those of a social or economic nature, the MembateSthall take all compensatory measures necessangure
that the overall coherence of Natura 2000 is pteteclt shall inform the Commission of the compe¢osa
measures adopted.

Where the site concerned hosts a priority natuahitht type and/or a priority species, the onlysiderations
which may be raised are those relating to humalitthea public safety, to beneficial consequencegrahary
importance for the environment or, further to amnam from the Commission, to other imperative @es of
overriding public interest.

See for recent cases concerning Article 6 Habibatsctive: Case C-418/04 (Commission v. Ireland)(2]
ECR [-10947; Case C-508/04 (Commission v. Austf#)07] ECR 1-3787; Case C-388/05 (Commission v.
Italy) [2007] ECR I-7555; Case C-239/04 (Commissien Portugal) [2006] ECR 1-10183; Case C-6/04
(Commission v UK)2005] ECRI-9017.
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Although none of the parties challenged the jucisdin of the Arbitral Tribunal, in its
submission Belgium discussed the issue of Artid2 EC. It argued that even though both parties
made references to EC law in their pleas, ‘sucleresices do not constitute sufficient reason to
conclude that Article 292 EC had been violatéd’More specifically, Belgium distinguished the
present dispute from tHdOX plantcase by arguing that ‘unlike the UK in tMOX plantcase, the
Netherlands had not objected to Belgium’s refersno€EC law in its Memoriaf:?®

Moreover, Belgium argued that neither party wast@oting that the other had violated EC
law and that ‘issues where Community law comes jidy in the present case really boil down to the
apportionment of costs, which is not a matter ofm@wnity law’'? Finally, it should be noted that
both parties wrote a letter to the Secretary-Gerudréne European Commission in which they stated
that according to them the core of the dispute eored the treaty of 1839. However, should the
eventuality of an application or interpretation @bmmunity law arise, both parties committed
themselves to take all necessary measures in twdesmply with Article 292 EC. In other words,
both the Netherlands and Belgium essentially arghat EC law — including Article 292 EC — was
not relevant to deciding the dispute.

Thus, whereas this dispute at first sight, and rasgmted by the parties, seemed to involve
only international law aspects, the parties thewesetecognized from the outset that European kaw, i
particular Article 6 of the EC Habitats Directiveguld potentially be relevant and thus expressly
requested the arbitral tribunal to consider thésiésas well.

2. The 1Jzeren Rijn Arbitral Tribunal Award

The 1Jzeren Rijn Arbitral Tribunal did indeed dissuthree issues of Community law, namely, (i)
Trans European Networks, (ii) Article 10 EC and) (the EC Habitats Directive. The following
discussion is limited to the issue of the EC Habifairective, since this is the main issue andesihe
other two EC law aspects were treated in a simikar by the Arbitral Tribunal.

The Tribunal started its analysis concerning Aeti292 EC by arguing that

‘in regard to the limits drawn to its jurisdictidoy Article 292 EC, it finds itself in a position
analogous to that of a domestic court within the. B&

The Arbitral Tribunal continued by stating thathe tribunal arrived at the conclusion that it cbabt
decide the case brought before it without engaginipe interpretation of EC laws which constitute
neitheractes clairsnor actes éclairégi.e. the so-called CILFIT conditions), the obliga of Article
292 EC would be triggered and the dispute wouldehawe submitted to the EE3 Accordingly, the
Arbitral Tribunal examined whether or not in thegent case the CILFIT conditions were met.

The ECJ developed the CILFIT conditions in its gprudence concerning the obligation of
national courts of the EC Member States to refefipinary questions to it? According to that
jurisprudence, the obligation of national courtsdfer preliminary questions to the ECJ is only adv
(i) if the question is not relevant, (ii) if it hasready been answered by the ECJ or (iii) if theweer is

1271 3zeren Rijn, Arbitral Award, para. 13, availalale www.pca-cpa.org. See further: C. Warbritke ‘Iron
Rhine’ (‘ljzeren Rijn’) arbitration: its contributin to international lawin: Permanent Court of Arbitration
Award seriesThe Iron Rhine Arbitration Award 200%T.M.C. Asser Press 2007), pp. 153-193; |. vaadBl,
The Iron Rhine Arbitration Case: On the Right Le@edck? An analysis of the award and of its relatio the
Law of the European Communitilague Yearbook of International L&@05, pp. 3-22.

128 3zeren Rijn, Arbitral Award, para. 14.

129 |bid.

130 bid., para. 103.

131 |bid.

132 Case 283/81 (CILFIT) [1982] ECR 3415; as clarifiedtase C-244/01 (Kobler) [2003] EGR.0239. But see
the Opinion of AG Colomer in case C-461/03 (Gastchul) [2005] ECR 1-10513. However, in its judgmére
ECJ flatly rejected any relaxation of the CILFITnalitions as suggested by AG Colomer in C-461/03s{@a
Schul) [2005] ECR 1-10513.
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entirely clear so that there is no further needtlfier ECJ to give an answer.It should be noted that
the Arbitral Tribunal only examined the first pdsBty, i.e. whether the application of Community
law was necessary for it to render an award irditbeute. The Arbitral Tribunal set out the framekwor
of its jurisdiction by stating that

‘from the viewpoint of Art. 292 EC the question théaced by the Tribunal is [...] does the
Tribunal have to engage in the interpretation @& Hmbitats Directive in order to enable it to
decide the issue of the reactivation of the IroinRhailway and the costs involved®

After some discussion of the arguments of the @arthe Arbitral Tribunal turned its attention be t
question of the legal basis on which the Meinwegparas designated a specially protected habitat
area. According to the Arbitral Tribunal, this dgsition occurred in the first place on the basis of
Dutch environmental legislation and not on thatref EC Habitats Directive. The Arbitral Tribunal
then proceeded by determining first whether it t@mdhterpret the EC Habitats Directive in order to
render its award in the light of the CILFIT condiis. It concluded that:

‘the Tribunal has examined whether it would arratedifferent conclusions on the application of
Art. XlI to the Meinweg tunnel project and its cost the Habitats Directive did not exist. The
Tribunal answers this question in the negativeitsagecision would be the same on the basis of
Art. Xl and of Netherlands environmental legistati alone. Hence the questions of EC law
debated by the parties are not determinative, nclosive for the Tribunal; it is not necessary for
the Tribunal to interpret the Habitats Directivedrder to render its award. Therefore, [...] the
questions of EC law involved in the case do ngger any obligations under Art. 292 E€>

As a result, the IJzeren Rijn Arbitral Tribunal sadered itself able to render its award despitddhe
that Community law (EC Habitats Directive and/ortidle 292 EC) was clearly at issue and thus
would have triggered the exclusive jurisdictiortteé ECJ.

In substance, the IJzeren Rijn Arbitral Tribunahcdoded that the Netherlands had to grant a
right of transit to Belgium based on the Treatie$&389 and 1897, but split the financial burde rihef
various parts of the reactivation project betweethbparties. Meanwhile, the responsible Dutch
Minister of Transport has acknowledged that therndz Rijn railway track will be reactivated if the
search for other alternatives faif§. As far as the Dutch Government is concerned, tie of
reactivation is currently envisaged as 2618.

3. Commentary

It is remarkable that the IJzeren Rijn Arbitral bmal considered itself able to render its award
despite the fact that Community law, i.e. the ECbittds Directive, was clearly applicable in the
dispute and thus needed to be applied and integpr&his in turn would have triggered the exclusive
jurisdiction of the ECJ based on Article 292 EC.

Nonetheless, the [Jzeren Rijn Arbitral Tribunal ooty exercised its jurisdiction, but did so
without taking the EC Habitats Directive or theengdnt ECJ jurisprudence into account at all, wrerea
it was clearly applicable. Moreover, due to thet that the 1Jzeren Rijn Arbitral Tribunal was from
the outset not in a position to request a prelimyimaling from the ECJ because it did not meet the
conditions of a proper court within the meaningfaficle 234 EC®, it was all the more obliged to

133 See further: D. Chalmer, et @European Union LawWCUP 2006) pp. 299-302; J. Steiner, et@U, Law 9"
edn. (OUP 2006) pp. 210-217; P. Craig / G. De B(EtaLaw 4" edition, (OUP 2008) p. 460.
1341 3zeren Rijn, Arbitral Award, para. 121.
135 bid., para. 137.
136 See the letter of the responsible Minister to #fect of 25 November 2008, available at:
?gp://WWW.verkeerenwaterstaat.nI/Images/20082695;95-233017.pdf.

Ibid.
138 |n case C-125/04 (Denuit and Cordenier v. Traeswyi[2005] ECR 1-923, the ECJ formulated the ctiods
for a court or tribunal to be able to request dimiaary ruling from the ECJ as follows:
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refuse its jurisdiction in this case and refer tharties to the ECJ as the only proper forum.
Accordingly, it undermined the uniform applicatiohCommunity law in all EC Member States.

It is indeed interesting to note that the ECJ setmbave been powerless to prevent EC
Member States from bringing a dispute which cleanght to have been brought before it before
another international court or tribunal. Above #llis remarkable that the Member States got away
with it. Unlike in theMOX plantdispute, the European Commission was not inclioetdke up the
case in order to protect Article 292 EC.

Moreover, thdJzeren Rijnaward proves the ECJ right that the uniformity aondsistency of
Community law can be undermined by the proliferatid international courts and tribunals, and more
importantly, if these international courts and anlls fail to take relevant Community law and ECJ
jurisprudence into account.

At the same time, however, this case may also ée as an indication of the increasing need
of EC Member States to be able to use other disgpetttement fora than the ECJ. Clearly, there are
some advantages which induce Member States torpicefdoose an ad hoc arbitral tribunal rather the
ECJ, such as faster proceedings, the selectionrtofradors, the determination of the rules of
procedure, and confidentiality?

Nonetheless, from the point of view of preserviihg tunity and consistency of law, the
preferred option is that courts and arbitral triédisrinterpret and apply relevant EC law provisions
the light of existing ECJ jurisprudence. In thisywvaourts and tribunals are able to exercise their
jurisdiction, while at the same time ensuring cstesicy between the international and Community
law obligations of the EC Member States involved idispute.

IV. The Mexican soft drinks dispute

1. The factual and legal background

In 2004 the US complained about certain tax measimnposed by Mexico on soft drinks and other
beverages that use any sweetener other than cgae Jine tax measures concerned included: (i) a
20% tax on soft drinks and other beverages thatangesweetener other than cane sugar (‘beverage
tax’), which is not applied to beverages that usgecsugar; and (ii) a 20% tax on the commissioning,
mediation, agency, representation, brokerage, gongnt and distribution of soft drinks and other
beverages that use any sweetener other than cgae(&listribution tax’).

The US considered these taxes to be inconsisténtAnriicle 111 of GATT 1994, in particular
with Article 111:2, first and second sentences, auticle 111:4 thereof. Accordingly, the US requesit

(Contd.)
‘12. In order to determine whether a body makingf@rence is a court or tribunal of a Member Statethe
purposes of Article 234 EC, the Court takes accaind number of factors, such as whether the bady i
established by law, whether it is permanent, whetkgurisdiction is compulsory, whether its prdoee isinter
partes whether it applies rules of law and whether itndependent (see, in particular, Case C-54/96 ¢hors
Consult ECR 1-4961 (1997), paragraph 23 (1997),theccase-law there cited, and Case C-516/99 Sclzaig
[-4573, paragraph 34 (2002)).

13. Under the Court's case-law, an arbitratidoutral is not a court or tribunal of a Member Statithin the
meaning of Article 234 EC where the parties areemmtb obligation, in law or in fact, to refer thélisputes to
arbitration and the public authorities of the MemBgate concerned are not involved in the decisioapt for
arbitration nor required to intervene of their oaecord in the proceedings before the arbitratos¢CE2/81
Nordsee Deutsche Hochseefischerei, ECR 1095, @mphagrl0 to 12 (1982), and Case C-126/97 Eco Sviss E
[-3055, paragraph 34 (1999)).’

It is submitted that this also applies in analaginternational arbitral tribunals.

139 . Malintoppi, Methods of Dispute Resolution intén-State litigation: When States go to Arbitratiather
than AdjudicationThe Law and Practice of International Courts andbtinals2006 pp. 133-162.
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consultations with Mexico, which ended unsucce$sféls a consequence, the US instituted dispute
settlement proceedings before the WTO against Méfic

As a preliminary point, Mexico raised the issue jafisdictional competition. More
specifically, it requested the WTO panel to dedwldecline to exercise its jurisdiction in favoudram
Arbitral Panel under Chapter Twenty of the North ekinan Free Trade Agreement (NAFTA}.In
short, Mexico argued that this dispute involved tW&FTA states and touched on NAFTA provisions
and therefore should be treated as a NAFTA dispaiteer than a WTO dispute. Indeed, Mexico
claimed that it had adopted the measure in ordéarte the US to cooperate in finding a resolution
the dispute within the framework of NAFTA. Accordig, Mexico argued, a NAFTA panel would be
in a better position to decide. In this contexdhibuld be noted that Mexico and the U.S. have dideq
some time been involved in a broader dispute orarsughich has been litigated in various
proceedings before the WTO and NAFTA.

2. The WTO Panel and Appellate Body rulings

2.1 The WTO Panel ruling

In a preliminary ruling, the WTO panel rejected Mexs request and found instead that under the
WTO Dispute Settlement Understanding (DSU) it haddiscretion to decide whether or not to
exercise its jurisdiction in a case properly pufobe it'** The WTO panel added that even if it had
such discretion, it ‘did not consider that thererevéacts on record that would justify the panel
declining to exercise its jurisdiction in the pnesease.**

In its reasoning, the WTO panel opined that ‘diSoremay be said to exist only if a legal
body has the freedom to choose among several eptahof them equally permissible in laif”

According to the panel,

‘such freedom [...] would exist within the framewasf the DSU only if a complainant
did not have a legal right to have a panel decidasa properly before it*

Referring to Article 11 of the DSU and to the rgliof the Appellate Body iAustralia — Salmopnthe
panel observed that the aim of the WTO disputdese#int system is to resolve the matter at issue in
particular cases and to secure a positive soltitiahisputes, and that a panel is required to addhes
claims on which a finding is necessary to enable Ehspute Settlement Body (DSB) to make
sufficiently precise recommendations or rulingshte parties:?’ From this, the panel concluded that a
WTO panel would not therefore seem to be in a wsto choose freely whether or not to exercise its

140WTO Panel Reportylexico-Tax measures on soft drinks and other beesyaVT/DS308/R, circulated on 7
October 2005, available at: http://www.wto.org/Eslyltratop_e/dispu_e/cases_e/ds308_e.htm.

141 pid., para. 7.1.

142 For a detailed discussion see: W. Davey / A. Sdpire Soft Drinks case: The WTO and Regional
AgreementsWorld Trade Review2009, pp. 5-23; A. Vacek-Aranda, Sugar wars: dismettlement under
NAFTA and the WTO as seen through the lens of tRES8l case and its effects on US-Mexican relatidegas
Hispanic Journal of Law & Polic2006, pp. 121-160; P. Larios, The fight at theasothchine: Analysing the
sweetener trade dispute between the US and Mextwérthe WTOAmerican University International Law
Review2005, pp. 649-702.

143 Sypranote 140Annex B, Fax of the Chairman of the Panel, dateda@iary 2005

144 | bid.

145 |bid., para. 7.7.

148 |pid.

147 |bid., para. 7.8, referring to WTO Appellate Body Repdwstralia — Measures affecting importation of
Salmon WT/DS18/AB/R, 20 October 1998, para. 223, avddlab at:

http://lwww.wto.org/english/tratop_e/dispu_e/caséds®8 e.htm.
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jurisdiction“® Referring to Articles 3.2 and 19.2 of the DSU, fiamel further stated that if a WTO
panel were to decide not to exercise its jurisdicin a particular case, it would diminish the tgybf

the complaining Member under the DSU and other Wb@ered agreements The WTO panel
added that Article 23 of the DSU makes it cleat &adVTO Member that considers that any of its
WTO benefits have been nullified or impaired agsult of a measure adopted by another Member
has the right to bring the case before the WTOulespettlement systety.

Finally, regarding the potential jurisdictional cpetition between the NAFTA and WTO
dispute settlement systems, it should be notedtt@tWTO panel did not make any findings on
whether there may be other cases where a WTO pajueisdiction might be legally constrained,
notwithstanding its approved terms of referetitdn any case, the WTO panel explicitly rejected
Mexico’s contention that this WTO proceeding waanitical with the on-going negotiations to resolve
the sugar dispute within the NAFTA contéX Consequently, the WTO panel concluded that

‘[...] even conceding that there seems to be an vived dispute between Mexico and the United
States under the NAFTA, the resolution of the pie$&TO case cannot be linked to the NAFTA
dispute. In turn, any findings made by this paaslwell as its conclusions and recommendations
in the present case, only relate to Mexico’s rightl obligations under the WTO-covered
agreements, and not to its rights and obligatiordeu other international agreements, such as the
NAFTA, or other rules of international lai?®

2.2 The WTO Appellate Body ruling

On appeal before the WTO Appellate Body, Mexicauarhthat the panel erred in rejecting its request
that it decline to exercise jurisdiction in theccimstances of the present displifeMexico submitted
that WTO panels, like other international bodiesl anbunals, have certain implied jurisdictional
powers that derive from their nature as adjudieabiedies. Such powers include the power to refrain
from exercising substantive jurisdiction in circuarxces where the underlying or predominant
elements of a dispute derive from rules of intéomatl law under which claims cannot be judicially
enforced in the WTO, such as the NAFTA provisiamswhen one of the disputing parties refuses to
take the matter to the appropriate forum. Mexicguead, in this regard, that the American claims
under Article 11l of the GATT 1994 are inextricadinked to a broader dispute regarding the access o
Mexican sugar to the US market under the NAFTA. MexXurther emphasized that there is nothing
in the DSU that explicitly rules out the existeramea WTO panel's power to decline to exercise
validly-established jurisdiction. Accordingly, Me&d argued that the WTO panel should have
exercised this power in the circumstances of tiépude. In contrast, the US argued that the WTO
panel’'s own terms of reference in this disputerutded the panel to examine the matter referrédeo

148 | hid.

149 |pid., para. 7.9.

150 pig,

%1 pid., para. 7.10.

152 |pid., para. 7.14. The Panel noted, in this regard, that:

‘In the present case, the complaining party isUnéed States and the measures in dispute aresdliegnposed
by Mexico. In the NAFTA case, the situation appearbe the reverse: the complaining party is Mexiod the
measures in dispute are allegedly imposed by thetliStates. As for the subject matter of the c&im the
present case the United States is alleging disoatary treatment against its products resultingnfiaternal
taxes and other internal measures imposed by Mekicthe NAFTA case, instead, Mexico is arguingt tttee
United States is violating its market access comaitts under the NAFTA.

153 bid., para. 7.15.

154 WTO Appellate Body reporiylexico — Tax measures on soft drinks and otherrages WT/DS308/AB/R,
6 March 2006, available at

http://lwww.wto.org/English/tratop_e/dispu_e/caséds@08_e.htm. See generally: A.A. Jimenez, The VKBO
Report on Mexico-Soft Drinks, and the Limits of therO Dispute Settlement Systebrggal Issues of
Economic Integratior2006, pp. 319-333.
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DSB by the US and to make such findings as wilisasse DSB in making the recommendations and
rulings provided for under the DSU.

The WTO Appellate Body started its analysis by mptihat Mexico did not question whether
the WTO panel had jurisdiction to hear the Americéaims. Moreover, Mexico did not claim that
there were legal obligations under NAFTA, or anlgestinternational agreement to which Mexico and
the US are both parties, which might raise legalddiments to the panel hearing this case. Instead,
Mexico’s position was that, although the WTO pahatl the authority to rule on the merits of the
American claims, it also had the ‘implied power’ dbstain from ruling on them, and should have
exercised this power in the circumstances of tlipude. Hence, the issue before the Appellate Body
was not whether the WTO panel was legally precludesch ruling on the American claims that were
before it, but rather whether the WTO panel coudtveh and should have, declined, to exercise
jurisdiction with respect to the American claimsdan Article Il of the GATT 1994 that were before
it.

The WTO Appellate Body continued by agreeing witexi¢o’s claim that WTO panels have
certain powers that are inherent in their adjudieatunction. Notably, WTO panels have the right to
determine whether they have jurisdiction in a gicase, as well as to determine the scope of their
jurisdiction. In this regard, the WTO Appellate Bouad previously stated that

‘it is a widely accepted rule that an internatiotiddunal is entitled to consider the issue ofoiten
jurisdiction on its own initiative, and to satigtgelf that it has jurisdiction in any case thatmes
before it.**°

Furthermore, the WTO Appellate Body had also exgdi that WTO panels have ‘a margin of
discretion to deal, always in accordance with digegss, with specific situations that may arisa in
particular case and that are not explicitly reqdat®® For example, WTO panels may exercise
judicial economy; that is, refrain from ruling oartain claims when such rulings are not necessary t
resolve the matter at issue in a dispdtedowever, at the same time the WTO Appellate Bodg h
cautioned that to provide only a partial resolutmnthe matter at issue would be a false judicial
economy:*®

In the WTO Appellate Body's view, it does not neszdly follow, however, from the existence of
these inherent adjudicative powers that, oncediation has been validly established, WTO panels
would have the authority to decline to rule on #mgirety of the claims that are before them in a
dispute. On the contrary, the WTO Appellate Bodyedothat while recognizing WTO panels’
inherent powers it had previously emphasized that:

‘Although panels enjoy some discretion in estalightheir own working procedureghis
discretion does not extend to modifying the sulbstamrovisions of the DSU. [...] Nothing in the

155 WTO Appellate Body Report)S — Anti-Dumping Act of 1918VT/DS136/AB/R and WT/DS162/AB/R, 28
August 2000, footnote 30 to para. 54, available at:
http://docsonline.wto.org/DDFDocuments/t/WT/DS/13R doc.

See also WTO Appellate Body Repokexico — Corn SyrugArticle 21.5 — US), WT/DS132/AB/RW, 22
October 2001, para. 36, available at: http://www.artg/english/tratop_e/dispu_e/132abrw_e.doc:

‘[...] panels have to address and dispose of certaingss a fundamental nature, even if the partiekdo
dispute remain silent on those issues. ... [P]ataisiot simply ignore issues which go to the rdaheir
jurisdiction—that is, to their authority to dealttviand dispose of matters. Rather, panels mustvdgakuch
issues—if necessary, on their own motion—in ordesatisfy themselves that they have authority teged’.

1 WTO Appellate Body ReporEC — HormonesWT/DS48/AB/R, 16 January 1998, footnote 138 tmapa52,
available at: http://www.wto.org/english/tratop_isfili_e/cases_e/ds48_e.htm. See also WTO Appellaty B
Report,US — FSQArticle 21.5 — EC), WT/DS108/AB/RW, 14 January020

paras. 247-248, available at: http://www.wto.orglest/tratop_e/dispu_e/cases_e/ds108_e.htm.

157 WTO Appellate Body RepartUS — Wool Shirts and Blousa&/'T/DS33/AB/R, 23 May 1997, p. 19, DSR
1997: 1 323, para. 340.

18 WTO Appellate Body Reporiustralia — Measures affecting importation of Safmap cit., para. 223.
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DSU gives a panel the authority either to disregardto modify [...] explicit provisions of the
DSU:**° (emphasis added)

Indeed, the fact that a WTO member may initiate 80OMispute whenever it considers that any
benefits accruing to it are being impaired by measuaken by another member implies that that
member igentitledto a ruling by a WTO panel. According to the WT@p&llate Body, a decision by
a WTO panel to decline to exercise validly estél@dsjurisdiction would seem to diminish the right o
a complaining member to seek the redress of atisal@f obligations within the meaning of Article
23 of the DSU, and to bring a dispute pursuantriacke 3.3 of the DSU. This would not be consistent
with a panel’s obligations under Articles 3.2 argd2lof the DSU*°

Finally, regarding the issue of jurisdictional caetipon the WTO Appellate Body, like the
WTO panel, did not express a view as to whetheretheay be other circumstances in which legal
impediments could exist that would preclude a pémeh ruling on the merits of the claims that are
before it. Thus, the WTO Appellate Body saw no oea® disagree with the panel’s decision.

As regards the substance of the sugar dispute batiexico and the US, it should be noted
that Mexico implemented the WTO Appellate Body mgliand subsequently reached an agreement
with the U.S. on the supply of sugar and other $evers'®

3. Commentary

Although, the WTO panel and Appellate Body wereeabd avoid dealing with the issue of
jurisdictional competition mainly on factual growmadheMexico soft drink$? case illustrates the
general attitude and approach of the WTO AppeBatdy on this issue.

The WTO Appellate Body seems to argue that if aOAMJanel has jurisdiction in a case, it
must exercise it by rendering a ruling, regardé@sshether or not other courts or tribunals migatvd
jurisdiction or have been involved with the dispu@f course, a different approach is clearly
imaginable in which a WTO panel or Appellate Boayinquishes its jurisdiction and orders the
parties to resolve their dispute before the othspule settlement body, or alternatively the WTO
panel or Appellate Body could stay the proceedingd that other body rendered its decision. Irsthi
way, the WTO panel or Appellate Body could theret#tkat decision into account when adjudicating
the dispute.

Like the ECJ in thdlOX plantcase, the WTO Appellate Body shows little comitywards
other international courts and tribunals that mayegually or even better suited to deal with the
dispute. It is submitted that this attitude is wety helpful in view of the fact that more caseisirg

159 WTO Appellate Body Reporindia — Patents (U.S.)WT/DS50/AB/R, 16 January 1998, DSR 1998:l, 9,
para. 92.

180 Article 3.2 of the DSU provides that ‘recommendas and rulings of the DSB cannot add to or dirhinise
rights and obligations provided in the covered agrents.’

Article 19.2 of the DSU states that ‘in accordangi#h paragraph 2 of Article 3, in their findings dan
recommendations, the panel and Appellate Body daamfbto or diminish the rights and obligationsvyided in
the covered agreements.’

161 See: M. Kornis, U.S. Corn Sweeteners and MexicagaB Agreement at lastlournal of International
Commerce and Economics, web version: December 2006, available at:
http://lwww.usitc.gov/journal/documents/corn_sweetsrpdf.

1821t should be noted that in the meantime Mexicorhaslified the relevant national provisions in ortter
implement the WTO Appellate Body report, see: St&eport by Mexicoylexico — Tax measures on soft
drinks and other beverage®/T/DS308/16, 12 January 2007, available at:
http://docsonline.wto.org/DDFDocuments/t/WT/DS/3D8-doc.

As a result, the US withdrew the Art. 21 (3) DSWgedure it had initiated. See: Agreement underchrti

21.3(b) of the DSUMexico — Tax measures on soft drinks and otherrages WT/DS308/15, 5 July 2006,
available at: http://docsonline.wto.org/DDFDocuns#itVT/DS/308-15.doc.
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the jurisdictional competition issue in the WTO-RTidxus must be expected in the futtifdndeed,
the next case study is a good example of this dpwetnt.

V. The Brazlian Tyres dispute
1. The factual and legal background

One of the most serious yet common diseases inilBsadengue fever. It is transmitted by a certain
species of mosquitcAédes aegypti which is found in tropical and subtropical caigg. It breeds in
stagnant water found, amongst other places, inl@@million waste tyres scattered throughout the
country. There is no specific treatment for denfgwer or vaccine available to prevent it, and it ba
fatal. Dengue is a problem that has affected Brsinite the 19 Century and is believed to have
originated in the State of Rio de Janeiro. The taste national outbreaks were in 1986, 1991 and
2001 and during them more than two million caseseweported® To combat the problem of
Brazil’s continuous health crisis caused by dedddpical mosquitoes, its legislative and executive
branches decided to pass as many measures ad@ossib

The Brazilian government therefore found it necasss long ago as 1991 to dramatically
curb the import of breeding sites for thedesnosquito, the most popular and widespread beied us
tyres. Retreaded tyres were also, albeit inexpli@hd controversially, included in this import ban
until 2000, when the law was consolidated for tjart this time the legislation went under scrytin
not only in Brazilian courts but also in the MERQ@Sand WTO dispute settlement bodi&s.

The first piece of legislation was Ministerial ABortaria DECEX 9/1991, which prohibited the
importation of used tyres. As previously statedre@ded tyres would often also non-expressly fall
into this category. In 1996 Brazil enacted CONAMA/I096 in order to reduce non-disposed tyre
waste. This resolution established that inert wasteee from import restrictions with the exceptiof
used tyres.

In 2000 Brazil explicitly banned the importation refireaded (and used) tyres in its territory
by means of Portaria SECEX 8/2000. Following thepdidn of this legislation, Uruguay requested
the initiation of arbitral proceedings within MERGOR in August 2001, claiming that the import ban
violated its right to free trade as guaranteechigyMIERCUROS treaty.

2. The various judicial decisions on th@razlian Tyres dispute
2.1 The MERCOSUR ad hoc Arbitral Tribunal Award

The MERCOSURad hocArbitral Tribunal started its analysis by acknogdeng that there had been
an important, continuous and growing commerciduinbf remoulded tyres from Uruguay to Brazil

163 See generally: Ch. Henckels, Overcoming Jurisafiedi Isolationism at the WTO-FTA nexus: A potential
approach for the WTCEuropean Journal of International Lag008 pp. 571-599; H. Gao / C. Lim, Saving the
WTO from the risk of irrelevance: The WTO dispuittement mechanism as a ‘common good’ for RTA
disputes, Journal of International Economic Lav2008, pp. 899-925; M. Hassanien, Bilateralism and
Multilateralism: Can Public International Law recile between them? Real options for further develepts in
WTO jurisprudenceAsper Review of International Business and Trade 2@08, pp. 51-86.

164, Figueiredo, Dengue in Brazil: Past, Presentmuire Perspectiv®engue Bulletir2003, p. 25.

It should be noted that the dengue problem hasrhes® widespread that a Second International Ceméeron
Dengue and Dengue Haemorrhagic Fever was orgamsé€ttober 2008 in Phuket, Thailand, available at:
http://lwww.dengue2008phuket.com/conference/indgx.ph

185 See for a detailed analysis: N. Lavranos / N. l\éad, Competing Jurisdictions between MERCOSUR and
WTO, The Law & Practice of International Courts and Tuitals2008, pp. 205-234.
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in the 1990’s, during the time of Portaria DECEXI®1°® Moreover, following the perusal of
several documents from different organs and authsrof the Brazilian government, it concluded that
Portaria SECEX 8/2000 did in fact modify the imploan to include retreaded tyres, and hence did not
merely clarify DECEX 8/1991. This modification affed the practice of State agencies, as a result of
which remoulded tyres from Uruguay were no longeind given access to the Brazilian market as
guaranteed by the MERCOSUR.

The Arbitral Tribunal also found that although Reson 109/94 of the Common Market
Group grants member states the independence &ldigon the import of used goods, one must take
into account Decision no. 22/2000, also of the Comrvlarket Group. The latter legislation, and in
particular the date it came into force, is crudralthe assessment of Portaria SECEX 8/2000. It
prohibitsnewinter serestrictions of trade, and as it came into fordergo Portaria SECEX 8/2000,
Brazil could not introduce new restrictions whidfeated the trade in remoulded tyres.

Finally, the Tribunal found that irrespective of itompatibility with Decision no. 22/2000,
Portaria SECEX 8/2000 was contrary to the principleestoppel, since Uruguay’s uninterrupted
export of remoulded tyres while Portaria DECEX &19vas in force was cut short by the 2000
Brazilian legislation. In the Tribunal's view, sualsudden change of attitude went against the gpiri
integration of the MERCOSUE
In sum, Brazil’s clarification of its legislationybexplicitly banning the import of retreaded tyres,
although defensible, was considered by the MERCOS&UWRocArbitral Tribunal to be inconsistent
with Brazil's existing MERCOSUR trade law obligat® Since at the time of this ruling the Protocol
of Olivos was still being drafté®f, Brazil had no right of appeal. Consequently, Briaad no choice
but to adopt new legislation in order to complyhwihe MERCOSUR Arbitral Tribunal’s ruling.

2.2 The WTO Panel ruling

As a result of the MERCOSURd hocArbitral Tribunal’'s award, Brazil amended its Iglgition to
comply with its findings. Accordingly, Brazil enact Portaria SECEX 2/2002, which eliminated the
import ban for remoulded tyres (a particular kifdeireaded tyres) originating in other MERCOSUR
countries. This exemption was incorporated intoicket 40 of Portaria SECEX 14/2004, which
contains three main elements: (i) an import bamatreaded tyres (the ‘import ban’); (ii) an import
ban on used tyres; and (iii) an exemption fromitgort ban on remoulded tyres from other countries
of the MERCOSUR, which is referred to as the ‘MERELIR exemption'. In this context, it must be
emphasised that the ‘MERCOSUR exemption’ did neinfgart of previous regulations prohibiting
the importation of retreaded tyres, notably Poats8ECEX 8/2000, but was introduced in order to
implement the MERCOSURd hocArbitral Tribunal's award.

It was Portaria SECEX 14/2004 which prompted thet&Bring this dispute before the WTO,
contesting the conformity of Brazil's import bandathe ‘MERCOSUR exemption’ with WTO law.
Consequently, the EC made a request for consuitatiath Brazil in June 2005. Failing a mutually
acceptable agreement, the matter progressed &sthblishment of a WTO Panel and thereafter to an
appeal by the EC to the WTO Appellate BA&f.

1% MERCOSUR ad hoc Arbitral Tribundliruguay v. Brazil (Remoulded Tyre§)January 2002, available at:
?Gt;p://www.mercosur.int/msweb/portal%20intermedjamt/controversias/VI%ZOLAUDO.pdf.

Ibid.
1% The Protocol of Olivios, which entered into foroa 1 January 2004, among other things established a
MERCOSUR Permanent Review Court consisting of Stratiors. For a detailed analysis see: D. Pisctigl.
Schmidt, In the Footsteps of the ECJ: First Denisib the Permanent MERCOSUR-Tribunkégal Issues of
Economic Integratior2007, pp. 283-293; R. Vinuesa, The MERCOSUR settarf disputes systernfhe Law
& Practice of International Courts and Tribuna206, pp. 77-87.
%9 WTO Panel ReporBrazil — Measures Affecting Imports of Retreadete$yWT/DS332/R, 12 June 2007;
WTO Appellate Body ReporBrazil — Measures Affecting Imports of Retreadede3yWT/DS332/AB/R, 3
December 2007, both available at: http://www.wtglenglish/tratop_e/dispu_e/cases_e/ds332_e.htm.
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The WTO Panel accepted that the ‘MERCOSUR exempivas not motivated by ‘capricious
or unpredictable reasof&, but merely resulted from a decision by the MERC®Sad hoc Arbitral
Tribunal adjudicating a dispute amongst MERCOSURvers on the basis of MERCOSUR law, the
results of which were legally binding on Brazil. then went further in noting that Article XXIV
GATT provides for preferential treatment to membefsan agreement intended to liberalise trade
such as a customs union, to the detriment of atbantries:™ In its view, even though it did not
pronounce the MERCOSUR as legally qualifying asugt@ms Union in accordance with the GATT,
discrimination between members of the MERCOSURrarthbers of the WTO under the umbrella of
Article XXIV GATT was nota priori unreasonabl&?

The WTO Panel continued its analysis by turninghi® argument raised by the EC, namely
that Brazil had failed to rely on Article 50 (d) tife Treaty of Montevidé&®, which serves a similar
function as Article XX GATT, before the MERCOSURAtral Tribunal. Essentially, the EC argued
that due to this failure Brazil was no longer éetitto rely on the Article XX GATT exception in the
WTO proceedings.

However, the WTO Panel had chosen not to disctissigsuet’ In fact, it explicitly stated
that it was not in a position to assess in deksl¢hoice of arguments by Brazil in the MERCOSUR
proceedings or to second-guess the outcome ofase io the light of Brazil’s litigation strategy in
those proceeding?® Indeed, the Panel considered it inappropriatentgage in such an exercisé.
Moreover, it underlined that while the particulgightion strategy followed in that instance by #ta
turned out to be unsuccessful, it was not cledrdtdifferent strategy would necessarily have ted t
different outcomé!” The WTO Panel simply stated that Brazil’s litigati strategy did not seem
‘unreasonable or absurt®

In substance, the WTO Panel found that Brazil'ssuess were not justified under Article XX
GATT. This was notwithstanding the Panel's conauosithat Brazil had demonstrated that the
alternative measures identified by the EC (i.edlfiing, stockpiling, incineration and recyclingjd
not constitute reasonably available alternativethéamport ban on retreaded tyres that would aehie
Brazil's objective of reducing the accumulation wéste tyres on its territory, and therefore that
Brazil's import ban could be considered ‘necessarghin the meaning of Article XX (b) GATT. In
effect, Brazil's defence under Article XX GATT fail at the chapeau levél.Having adjudicated on
the above, the Panel decided to exercise judicdahemy regarding Brazil's defence that the
‘MERCOSUR exemption’ was justified under Article XXGATT.

In sum, although Brazil failed in its Article XX G defence and hence substantially lost the
case, the WTO Panel did not make any negativerfgedagainst the ‘MERCOSUR exemption’, which

0\WTO Panel ReporBrazil — Measures Affecting Imports of Retreade3at para. 7.272.

1 bid. See for an interesting analysis: J. Pauwelyn, LAgahues to ‘Multilaterlizing Regionalism’: Beyond
Article XXIV, Paper presented in Geneva, 10-12 Saiter 2007, available at:
http://www.wto.org/english/tratop_e/region_e/corp&eé_e/pauwelyn_e.pdf.

172 \pid., paras. 7.273, 7.274.

1”3 Treaty of Montevideo, Instrument Establishing tagin American Integration Association (ALADI), sigd
in Montevideo, August 1980. Article 50(d) readd@kws:

‘No provision under the present Treaty shall beripteted as precluding the adoption and observaince
measures regarding:

[...]

d. Protection of human, animal and plant life ardlth.’

7\WTO Panel ReporBrazil — Measures Affecting Imports of RetreadetZypara. 7.275.

175 bid., para. 7.276.

7% bid.

Y7 bid.

178 bid.

79 The chapeau of Article XX of the GATT reads asdfk: ‘subject to the requirement that such measare
not applied in a manner which would constitute anseof arbitrary or unjustifiable discriminationtlveen
countries, where the same conditions prevail, disguised restriction on international trade, nughin this
Agreement shall be construed to prevent the adomticenforcement by any contracting party of measufa)-

(.
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was the main aim of the EC in bringing the case.tl@ncontrary, it was the only measure which
complied with the chapeau of Article XX GATT. Hada&il had a better grip on the enforcement of
the import ban, the Panel may well have got itloé hook*

2.3 TheWTO Appellate Body ruling

In contrast to the WTO Panel, the WTO Appellate Bpitked up the EC’s argument and noted that
Brazil could have sought to justify the challengegbort ban on the grounds of human, animal, and
plant health under Article 50(d) of the Treaty obiMevideo. As mentioned above, Brazil decided not
to do so. Although, the Appellate Body explicitliated that it would not be appropriate for it to
second-guess Brazil's decision not to invoke Aeti&O(d), in reality the WTO Appellate Body
discussed Brazil's defence strategy before the MBBUOR Arbitral Tribunal. Indeed, the WTO
Appellate Body inferred from Brazil’s failure tovioke Article 50 (d) of the Treaty of Montevideo as
a defence in the MERCOSUR arbitral proceedings that discrimination associated with the
‘MERCOSUR exemption’ does not necessarily resutinfra conflict between provisions under
MERCOSUR and the GATT

In substance, like the Panel, the Appellate Bodynfbthat the import ban was necessary to
achieve Brazil's objective in accordance with AgiXX (b) GATT. It also sided with the Panel in
finding that Brazil's decision to act in order tongply with the MERCOSUR Arbitral Tribunal's
ruling could not be viewed as ‘capricious’ or ‘ramd.'®? However, it added that discrimination can
result from a rational decision or behaviour antd be ‘arbitrary’ or ‘unjustifiable’ because it is
explained by a rationale that bears no relationthifne objective of a measure provisionally justf
under Article XX GATT, or goes against that objeeti In the Appellate Body's view, the
MERCOSURad hocArbitral Tribunal’s decision was not an acceptatagonale for discrimination
against imports from the EC, because it bore reticglship to the legitimate objective to be achikve
by the import ban, and actually went again&tiit.

The Appellate Body further reiterated that the tiort of the chapeau is the prevention of
abuse of the exceptions specified in the paragrapAsticle XX GATT.'® It therefore concluded that
the ‘MERCOSUR exemption’ had resulted in the impben being applied in a manner that
constituted arbitrary or unjustifiable discrimiraii®® In the same light and consequently, the WTO
Appellate Body also found, contrary to the Part@j the ‘MERCOSUR exemption’ was applied in a
manner that constituted a disguised restrictiomternational tradé®®

In sum, the WTO Appellate Body reversed the Parggbglication of the chapeau of Article
XX GATT by rejecting its quantitative analysis aridstead looking into the cause of the
discrimination or the rationale put forward to eiplits existencé®’ In doing so, it found that the
‘MERCOSUR exemption’ did infringe the chapeau ofidle XX GATT.*®?

180G, van Calster, The WTO Panel Report on BrazieSy Advanced Waste Management Theory Entering the
Organisation?European Environmental Law Revi@®07, pp. 304-308.

1BL\WTO Appellate Body ReporBrazil - Measures Affecting Imports of Retreade3ypara. 234.

182bid., para. 232.

183bid., para. 228.

184 |bid., para. 224. See also: WTO Appellate Body Repd® — Standards for Reformulated and Conventional
Gasoline WT/DS2/AB/R, 20 May 1996, DSR 1996:l, 3.

185 bid., para. 228.

186 |bid., para. 239.

187 See further: G. van Calster, Faites Vos Jeux -uRégry Autonomy and the World Trade Organisatittera
Brazil Tyres,Journal of Environmental La®008, pp. 121-136.

188 For a critical analysis of the Appellate Body clisions see: Ch. Brown / J. Trachtm&@mnazil — Measures
affecting imports of retreaded tyres Balancing ActWorld Trade Revie\2009, pp. 85-135.
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3. Commentary

The Brazilian Tyrescase can be considered an evolution fromMlegican soft drinksase, as the
WTO Panel and Appellate Body could, but did notcwwnvent the issue of competing jurisdiction
caused by the MERCOSUR Arbitral Tribunal’s rulifighis dispute is interesting in particular because
it shows the divergent approach adopted by the WB@el and the Appellate Body regarding the
level of deference that should be accorded to tBREIOSUR Arbitral Tribunal’s ruling.

It is submitted that the WTO Panel was correctahneviewing or criticising the ruling of the
MERCOSUR Arbitral Tribunal, but rather accepteddt a fact and the starting point of the whole
dispute. Similarly, the WTO Panel quite rightly reehed from assessing Brazil's defence strategy
before the MERCOSUR Arbitral Tribunal. Indeed, 9tdrgued that the defence strategy of a WTO
member before another dispute settlement body,hwikioot bound by WTO law, is entirely its own
business and that any assessment of it by WTO Panehe WTO Appellate Body would go far
beyond their competence. This applies equally t® téviewing of the MERCOSUR Arbitral
Tribunal’s ruling by the WTO Appellate Body or WTRanels.

In this context it should be noted that in a vamilar subsequent dispute between Uruguay
and Argentina, also concerning an import ban oreaeied tyres, the MERCOSUR Permanent Review
Court rejected Argentina’s defence under Article (8D of the Montevideo Treaty stating that the
principle of utmost importance in an integratiorsteyn such as the MERCOSUR is free trdde.
Thus, even if Brazil had raised the Article 50 ¢(#fence in the MERCOSUR proceedings it most
probably would have lost the case.

The fact that the WTO Appellate Body engaged irhsaiceview exhibits a sort of supremacy
which the WTO Appellate Body is attaching to WTQvlaver other regional trade agreements or
indeed decisions rendered by dispute settlemerebdat have been established by such treaties. In
other words, it seems that the WTO Appellate Badguggesting that other dispute settlement bodies
must issue their decisions in conformity with WT@wl and Appellate Body jurisprudence, or
otherwise face the possibility of being reviewed agvised by the WTO Appellate Body.

This attitude is also visible in the most recent @decision under Article 21.3 (c) DSU in
this disputé® Here, the Arbitrator also discussed the possjbdit raising the Article 50 (d) of the
Treaty of Montevideo defence in the light of thecid®n of the MERCOSUR Permanent Review
Court in theUruguay v. Argentinaispute mentioned above. The Arbitrator opined, twaile it was
not his task as arbitrator to discuss the substahti®e dispute as determined by the WTO panel and
Appellate Body™, he rightly considered the ruling in thiruguay v. Argentinaase not binding on
Brazil.»®> Nonetheless, the Arbitrator found it necessarydiscuss the issue of Article 50 (d)
Montevideo Treaty further. According to the Arbitrg even though Argentina’s reliance on this
article was unsuccessful because of the disprapaté nature of Argentina’s measures, the
invocation of Article 50 (d) was — in the view dfet Arbitrator — not excluded in principle by the
MERCOSUR Permanent Review Cotitt.

The Arbitrator went even further in his review bEtMERCOSUR Arbitral Tribunal’s ruling
by remarking that its ruling

189 Mercosurad hoc Arbitral Tribunal, Uruguay v Argentina — Import prohibition of remoett tyres from
Uruguay, overturned on appeal by the Mercosur PermanenteRe@ourt on 25 October 2005, available at:
http://lwww.mercosur.int/msweb/SM/es/Controversi@&fITPR_Laudo001-
2005_Importacion%20de%20Neumaticos%20Remoldeados.pd

19 Award of the ArbitratorBrazil — Measures Affecting Imports of Retreadede$yWVT/DS332/16,

29 August 2008, available at: http://www.wto.orgfksh/tratop_e/dispu_e/cases_e/ds332_e.htm.

91 bid., para. 82.

1921bid., para. 82, explanation in footnote 141.

193 bid.
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‘[...] does not, and did not need to, reflect andeiptet all rights and obligations under
MERCOSUR law that are relevant to the manner inctviBrazil may choose to implement the
DSB recommendations and rulings*.

It seems as if the WTO Arbitrator was suggestireg the MERCOSUR hocArbitral Tribunal did

not properly and fully understand and apply MERC®Slaw in its Brazilian Tyresdecision.
Obviously, the question arises of whether a WTOitfator is in a position to openly challenge and
criticize the decision of another tribunal that Heeen established under another trade regime, and
even more so of whether this is appropriate in $epfrcomity and judicial respect.

It is submitted that the assessment of Brazil’'sdeé strategy by the WTO Appellate Body
was an unprecedented interference in Brazil's sagety in defending its interests before another
dispute settlement body that is fully independend dree from any ‘supervision’ by the WTO
Appellate Body. Indeed, there is no WTO supremaggr alispute settlement bodies established by
regional trade agreements.

However, theBrazilian Tyrescase seems to illustrate that there is a shift least from the
point of view of the WTO Appellate Body — from arfmmntal relationship between the WTO and a
RTA such as the MERCOSUR towards a vertical retetip by seeming to put the WTO legal order
at the very top.

In sum, the different approaches of the WTO Panédl Appellate Body on this point unveil
the underlying potential problems of competing gdiction between dispute settlement systems
created by regional trade agreements (like NAFTA BHEERCOSUR) and the global WTO dispute
settlement systeri? In view of the increasing number of dispute setlat systems being established
and developed at the regional 1eV&lit is doubtful whether the WTO Appellate Body’gim of
supremacy over other dispute settlement bodidmisibst co-operative answer to this problfhn.

19% |pid.

19 See generally: J. Gama Sa Cabral / G. Giovannarklicde Salvio, Considerations on the Mercosspdie
settlement mechanism and the impact of its decisiorthe WTO dispute settlement systelournal of World
Trade 2008, pp. 1013-1040: R. Leal-Arcas, Choice of sHiction in International Trade Disputes: Going
Regional or Global?Minnesota Journal of International La®007, pp. 1-59; N. Tiny, Regionalism and the
WTO: Mutual Accommodation at the Global Trading tys, International Trade Law and Regulati@905,
pp. 126-145; W. Davey, Dispute Settlement in theQ\&ind RTAs: A Comment, in L. Bartels /F. Ortinoged
Regional Trade Agreements and the WTO Legal Sy&@06), pp. 343-358; L. Hsu, Applicability of WTiIGaw

in Regional Trade Agreements: Identifying the Links L. Bartels / F. Ortino (eds.)Regional Trade
Agreements and the WTO Legal Sys(g006), pp. 525-552; I. Van Damme, What Role &rehfor Regional
International Law in the Interpretation of the WR@reements?, in L. Bartels / F. Ortino (edRggional Trade
Agreements and the WTO Legal Systg@06), pp.553-576.

1% See the recent developments regarding the disgettiement system of MERCOSUR: D. Pavon / J.P.
Schmidt, In the Footsteps of the ECJ: First Deaisid the Permanent Mercosur-Tribunakgal Issues of
Economic Integratior2007, pp. 283-293; A. Appleton/B. Graf, FreedonBpkech and Assembly versus Trade
and Transit Rights: Roadblocks to EU and Mercostedrationlegal Issues of Economic Integratigf@07, pp.
255-281. See with regard to SADC: J. Pauwelyn, Gdihobal, Regional, or Both? Dispute Settlementhia
Southern African Development Community (SADC) amnertaps with the WTO and other jurisdictions,
Minnesota Journal of Global Trad2004, pp. 231-304.

See with regard to SAFTA: A. Nath, The Safta dispsgttlement mechanism: an attempt to resolve oelyne
perpetuate conflict in the South Asian regioA®erican University International Law Revie@07, pp. 333-
358. See with regard to Central America: D. A. GaBettlement of Disputes under the Central America
Dominican Republic-United States Free Trade Agregni&oston College International and Comparative Law
Review2007, pp. 331-410.

197 N. Tiny, supranote 195. See also: WTO Panel Repdtrkey — Restrictions on Imports of Textile and
Clothing ProductsWT/DS34/R, 31 May 1999; WTO Appellate Body Repduirkey — Restrictions on Imports
of Textile and Clothing Product8VT/DS34/AB/R, 22 October 1999.
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VI. The ICTY’s Tadic test v. the ICJ'sNicaragua test

1. The factual and legal background

The war and killings in the Balkans were so wideagr that a special court — the International
Criminal Tribunal for the former Yugoslavia (ICT¥Y was established by the UN so as to hold
individuals responsible for those attsAccordingly, the ICTY has rendered numerous judgisién
which it has punished individuals responsible fag horrendous crimes, such as ethnic cleansing and
mass rapes that were committed in the 19%0s.

In one of the most discussed casEadic®, the ICTY had to determine whether or not
Tadic’s individual responsibility could be estahksl. In order to determine that, the ICTY first had
establish whether or not the conditions for stasponsibility of the Former Republic of Yugoslavia
(FRY), under which Tadic supposedly committed thimes, were met. To answer this question, the
ICTY had to examine one of the main elements daésesponsibility, namely, the degree to which the
FRY exercised control over Tadic. The ICTY Chamigentified two degrees of control: the ICJ’s
Nicaragug&® ‘effective control’ test and the ‘overall contragst. The ICTY Chamber noted that the
‘effective control’ test is better applicable tavate individuals engaged by a state to perfornti§ipe
illegal acts in the territory of another state, \@hihe ‘overall control’ test is better applicalite
organized and hierarchically structured groups. IBIEY Appeals Chamber took the view that acts
committed by Bosnian Serbs could come under tlegnational responsibility of the Federal Republic
of Yugoslavia (FRY as it then was) on the basithef‘overall control’ exercised by the FRY over the
Republika Srpska and the VRS (army of the Repul8ilgska), without there being any need to prove
that each operation during which acts were comthittebreach of international law was carried out
on the FRY'’s instructions, or under its effectiwamtrol.

Accordingly, in itsTadié-judgment® the ICTY expressly adopted a conflicting view tie t
issue of use of contré!® The Appeals Chamber of the ICTY argued that th&siGpproach in
Nicaraguawas not ‘persuasive’ and was ‘unconvincing’ andiaven to declare that the law was the
contrary of what the ICJ had said it wa5In a subsequent case, the ICTY Appeals Chambteiur
declared that this contrary statement of the law tw be followed notwithstanding the asserted
differences with the point of view of the 1€3.Indeed, it could be argued that the test of cdrigro
variable, as in th€elebicf® case, where the ICTY Appeals Chamber held that ‘dlerall control’
test could be fulfilled even if the armed forcedirax on behalf of the ‘controlling state’ had
autonomous choices of means and tactics whilegzating in a common strategy along with the

controlling State?”’

198 See instrument establishing the ICTY, UN SecuBiouncil Resolution 827 (2003).

199 See website of ICTY at http://www.un.org/icty.

200|CTY, Tadic IT-94-1-A, available at http://www.un.org/icty&es-e/index-e.htm.

201 )CJ, Nicaragua v. US judgment of 27 June 1986, available at: http:Awici-
cij.org/docket/files/70/6503.pdf.

202 |ICTY  Appeals Chamber, Tadic  judgment, 15 July 1999, available at
http://lwww.un.org/icty/tadic/appeal/judgement/tg§829715e.pdf.

203 5ee for details: M. Shahabuddeen, Consistencyoldiftgs of International Tribunals, in: N. Ando [ E
McWhinney / R. Wolfurm (eds.).iber Amicorum Judge Shigeru Qd@luwer Law International 2002), pp.
633-650.

204|CTY Appeals Chambeffadig, op cit, paras. 115, 116.

205 |CTY Appeals ChamberAleksovski IT-95-14/1-A, judgment of 24.3.2000, paras. 92 fvailable at
http://lwww.un.org/icty/cases-e/index-e.htm.

2081CTY, Appeals ChambeRrosecutor v. Zejnil Delalic, Zdravko Mucic (akaa®’), Hazim Delic and Esad
Landzo (aka ‘Zenga))IT-96-21-A, judgment of 20 February 2001, avdiaht http://www.un.org/icty/cases-
e/index-e.htm.

207 pid., para. 47.
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2. The ICJ’s Genocide Convention judgment

In separate proceedings before the ICJ, Bosniaddemna, relying in particular on the Convention
on the Prevention and Punishment of the Crime ofo@iele 1948, argued that Serbia shared with the
Republika Srpska the vision of a ‘Greater Serbial aonsequently gave its support to those persons
and groups responsible for the crimes which allsgednstituted genocid@® Bosnia-Herzegovina
submitted that Serbia armed and equipped thosempe@nd groups throughout the war and should
therefore be held responsible. More specificallpsiia-Herzegovina urged the ICJ to apply the
‘overall control’ test used by the ICTY Appeals @ftzer in theTadic case instead of the ‘effective
control’ test used in the ICJNicaraguajudgment.

The ICJ’s starting point was the question of whethe massacre committed at Srebrenica in
July 1995, which had been found to constitute tiaec of genocide within the meaning of Articles I
and lll, paragraph (a) of the Convention on thev®néion and Punishment of the Crime of Genocide
(1948§%, were attributable in whole or in part to the Resgent, Serbia, alone at the time of the
judgement.

This question actually has two aspects which madfibcussed separately. First, it should be
ascertained whether the acts committed at Srelareméce perpetrated by organs of the Respondent,
i.e. by persons or entities whose conduct is naciégattributable to it, because they are in féxt
instruments of its action. Next, if the precedingestion is answered in the negative, it should be
ascertained whether the acts in question were ctiganby persons who, while not organs of the
Respondent, did nevertheless act on the instriectadn or under the direction or control of the
Respondent!®

The first question was answered in the negativehayICJ on the basis that the persons
(Scorpions, Mladic) or entities (Republika Srpskal & RS) that committed the acts of genocide at
Srebrenica did not have such ties with the FRY thay could be deemed to have been ‘completely
dependent®! on it. The ICJ also found that neither the RepkabBrpska nor the VRS wede jure
organs of the FRY since none of them had the st#tosgan of that state under its internal law.sThi
conclusion was drawn by looking into Article 4 betlLC Articles on state responsibility.

Following the above conclusion, the ICJ had to mieitee whether the massacres at Srebrenica
were committed by persons who, though not having s$hatus of organs of the Respondent,
nevertheless acted on its instructions or undediiection or control. In other words, the ICJ had
determine whether the perpetrators of the Srelbaggénocide could nevertheless be consideratt as

208 |cJ, Bosnia-Herzegovina v. Serbia and Montenegro (Gero€lonvention)judgment of 26 February 2007,
available at: http://www.icj-cij.org/docket/filesI®13685.pdf. See generally: V. Dimitrijevic / M. ldhovic, The
Strange Story of the Bosnian Genocide Casé&len Journal of International La®008, pp. 65-94; D. Groome,
Adjudicating Genocide: Is the ICJ capable of judgitate criminal responsibilityFordham International Law
Journal 2008, pp. 911-989; N. Rajkovic, On ‘Bad Law’ ar@ood Politics”: The Politics of the ICJ Genocide
case and its interpretatioeiden Journal of International La®008, pp. 885-910.

299 Article 1l of the Genocide Convention reads asofok:

‘In the present Convention, genocide means angiefdllowing acts committed with intent to destraywhole
or in part, a national, ethnical, racial or religgogroup, as such: (a) killing members of the group

Article IIl of the Genocide Convention reads asdofs:

‘The following acts shall be punishable:

(a) genocide [...].’

#1%1CJ, Genocide Conventigop cit.

21 pid., paras. 386 ff.

212 |bid.

Article 4 of the ILC Articles on State Responsityilieads as follows:

‘1. The conduct of any State organ shall be comsitl@n act of that State under international latetiver the
organ exercises legislative, executive, judicial ay other functions, whatever position it holds the
organization of the State, and whatever its charaat an organ of the central Government or ofrédgal unit
of the State.

2. An organ includes any person or entity whichthas status in accordance with the internal lasthefState.’
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facto organs of the FRY. In order to do so, the ICJ &mblat Article 8 of the ILC Articles on State
Responsibility, which reads:

‘The conduct of a person or group of persons shellconsidered an act of a state under
international law if the person or group of pers@is fact acting on the instructions of, or under
the direction or control gfthat state in carrying out the conduct.’[emphasided™

The ICJ then turned to its jurisprudence on thejesbin particular itsNicaragu&™* judgment.
Confronted with the question of the responsibilifythe US for actions by the Contras forces in
Nicaragua, the ICJ held that there would be n@ stgponsibility in the absence of evidence ofalctu
‘effective control’ of military operations, wheredéise US would manifestly be answerable for the
actions of its own armed forces and covert openafi The test here was to prove that the persons
who perpetrated the acts alleged to have violatégtriational law did so in accordance with state
instructions or under its ‘effective control’. ltust be shown that ‘effective control’ was usedthat

the state’s instructions were given in respectamheoperation and not generally in respect of astio
overall.

However, Bosnia-Herzegovina objected to this teghée circumstances of its case by raising
the ‘overall control’ test used by the ICTY Appe@leamber in thdadi¢ case mentioned above. But
the ICJ strongly rejected the ICTY Appeal Chambeér&asoning’ on the basis that findings on
questions of state responsibility were outside sbepe of the ICTY’s jurisdiction, that jurisdiction
being limited to individual responsibility. The I®dent on to state that although it would accept the
factual and legal findings made by the ICTY on thieninal liability of an accused, it would not
accept its positions on issues of general intesnati law, especially when they were outside its
jurisdiction and unnecessaty.

The ICJ further argued that the ‘overall contrebtt may be suitable to find whether or not an
armed conflict is international, but that issue was applicable to the current case and was therefo
not considered’ Indeed, with respect to whether the ‘overall cohtrest was applicable to find a
state responsible for acts committed by armed fowdgch were not among its official organs, the ICJ
emphasised that it found the argument ‘unpersuasiV@he 1CJ continued its criticism of the ICTY
by finding the overall control test ‘unsuitable’daby qualifying it as a ‘major drawback?® In fact,
according to the ICJ, the ICTY stretches ‘too #damost to breaking point, the connection which must
exist between the conduct of a state’s organstarndternational responsibility°

By rejecting the ICTY’s unauthorized ‘overall caitrtest and applying its ‘effective control’
test, the ICJ was left with no option but to firt it had not been established that the massatres
Srebrenica were committed on the instructions, raten the direction of organs of the Respondent
state, nor that the Respondent exercised effectim&ol over the operations.

3. Commentary

The disagreement between the ICJ and ICTY on stichdamental point of general international law,
while operating under the same UN umbrella, mustcbesidered to seriously undermine the
consistency and uniformity of international law. dther words, the ICTY'Sadic and subsequent

similar judgments, and the ICJGenocide Conventiofudgment further fragment the already
divergent jurisprudence on this point. Moreoversdéems highly questionable whether the ICJ is

213 available at: http://untreaty.un.org/ilc/textsfinsments/english/draft%20articles/9_6_2001.pdf.
241CJ, Nicaragua v. USop cit.

215|CJ, Nicarugua v. USpara. 115.

218 |pid., para. 403.

27 bid., para. 404.

218 | pid.

219|pid., para 406.

220 pid.

35



Nikolaos Lavranos

indeed competent to limit the jurisdiction of th€TlY to factual and legal findings, it being an
independent international tribunal. Indeed, the ikCdffectively preventing the ICTY from expressing
its own views on fundamental questions of genert@rnational law, which it considers necessary for
rendering its judgments.

It is because of the lack of hierarchy betweenl@iand the ICTY, as compared for instance
to the hierarchy between the ECJ and national sairthe EC Member States, that the ICJ is not in a
position to establish such a hierarchy by imposisglf as the highest UN court regarding issues of
general international law. Rather, any internatiar@urt charged with applying a specific body of
international law is authorised to apply rules begiag to other bodies of international law for the
purpose of construing or applying a rule that ist wd the corpus of legal rules on which it has
primarily to decide upon. That authority is partdaparcel of the inherent jurisdiction of any
international court or tribunaf' Accordingly, as Cassese recently rightly pointed, the ICJ was
wrong to argue that the ICTY Appeals Chamber watside the confines of its jurisdiction in dealing
with an issue related to state responsibffify.

Obviously, in order to preserve the unity and cstesicy of international law, it is preferable
that these courts and tribunals issue their judgsnenaccordance with the jurisprudence of the ICJ.
But there may be good reasons to develop and apférent interpretations of international law in
specific cases or areas of law which deviate froeICJ’s point of view. Indeed, it is submittedttha
the ICJ should respect the existing jurisdiction axpertise of specialised courts by showing more
deference.

Moreover, as Cassese has rightly argued, the I@idImot have confined its arguments to the
effect that theTadi¢c case was about the nature of armed conflicts whetlea Nicaragua case
revolved around state responsibility. AccordingQassese, the two tests may coexist in that they
relate to different subject mattérs.

Finally, in this context one must refer to the digting opinion of ICJ judge and Vice-
President Al-Khasawneh. He considered that thedsitfe control’ test for attribution established in
the Nicaragua case is not suitable to questions of state respitibsifor international crimes
committed with a common purpo¥8.According to Al-Khasawneh, the ‘overall controbst for
attribution established in th€adi¢ case by the ICTY is more appropriate when the casion of
international crimes is the common objective of tbatrolling state and the non-state actéthe
ICJ's refusal to infer genocidal intent from a dstent conduct in Bosnia and Herzegovina is
inconsistent with the established jurisprudencehefICTY#® In his explanation he went on to say
that the ICJ had applied the ‘effective controBttéo a situation different from that presentedhe
Nicaraguacase. In the present case, there was a unity d§,goaity of ethnicity and a common
ideology, such that ‘effective control’ over nomist actors would not be necess&fyThe ICJ's
rejection of the standard in ti@di¢ case thus failed to address the crucial issued-diisein, namely
that different types of activities, particularlygn the ever-evolving nature of armed conflict, roaly
for subtle variations in the rules of attributi@fln his conclusion, he stated that the ICJ requioed
high a threshold for control, and one that did actord with the facts of this case nor with the
relevant jurisprudence of the ICT¥

In sum, it is quite clear that with its ‘ICTY baslyi, the ICJ worsened rather than improved
the situation regarding the already divergent apghnes to the issue of state and individual

221 A, Cassese, The Nicaragua and Tadic Tests Ravisiteight of the ICJ Judgment on Genocide in Basni
European Journal of International Lag007, pp. 649-668.
222 |hid., p. 662.
223 |hid., p. 663.
224 See: ICJ Vice-President Al-Khasawnelenocide Convention Dissenting Opinion, available at
?Ztép://www.icj-cij.org/docket/fiIes/91/13689.pdf.
Ibid.
220 |pid,
227 | pid.
228 | pid.
229 pid.
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responsibility. In fact, it would not be surprisiifgthe ICTY or any other court (for instance the
International Criminal Court (ICC)) that neededdial with responsibility felt even less inclined to
close this gap in future judgments when beingazgd in this manner by the ICJ. Therefore, one can
only hope, together with Cassese, that next tired@J will actually look into state practice andea
law, instead of simply reiterating its own previalecisiong° That hope might however be vain if
one agrees with Goldstone and Hamilton, who regemthcluded that ‘the ICJ was fairly measured in
its response to the issue in Serbia-Bosfita.’

VII. The Bosphorus case

1. The factual and legal background

The Bosphoruscase concerned the implementation of UN sanctiagyanat former Yugoslavia.
Bosphorus was leasing an airplane from the stateedwyugoslav airline JAT. Because of UN
sanction$?, which were implemented by an EC Reguldatidrthe plane was impounded by the Irish
authorities. Bosphorus started proceedings agéiastmeasure which eventually reached the ECJ.
Answering the preliminary questions posed by thshIrSupreme Court, the ECJ ruled that the
measure was justified in order to reach the ohjestof the UN sanctions — even though it imposed
substantive limitations on Bosphorus’ right to perp?**

Following that ruling, Bosphorus started proceediragainst Ireland before the ECrtHR,
claiming that the measure violated its fundamenggits as protected by Article 1 of Protocol 1te t
ECHR, which protects the right to property. The tHR was thus in effect called upon to review the
EC measure and the ECBssphorugudgment. In other words, the question that aroas: which of

the two courts is the supreme human rights couELirope?*°

2. The ECrtHR’s Bosphorus judgment

After the ECrtHR had admitted the case in Septer@bef>®, it took almost 4 years for it to render its
judgment?®’ It started its analysis by repeating the positidrad already adopted Matthew$™, that

EC law measures could be reviewed — indiréCtly and that EC Member States could not hide
behind an international organization. In other vgoitthe EC Member States remain fully responsible

230 A Cassesep cit, p. 668.

21 R.J. Goldstone / R.J. Hamilton, Bosnia v. Serhi@ssons from the Encounter of the International r€ofi
Justice with the International Criminal Tribunat the Former Yugoslavid,eiden Journal of International Law
2008, pp. 95-112, at p. 101. See also, in supfdhteolCJ’s line of reasoning:

A. Gattini, Evidentiary issues in the ICJ’'s GenacijddgmentJournal of International Criminal Justic2007,
pp. 889-904.

22N Security Council Resolution 820 (1993), avdiaat:
http://daccessdds.un.org/doc/UNDOC/GEN/N93/222M@IN9322297.pdf?OpenElement.

23 EC Regulation 990/93, [1993] 0.J. L 102/14.

234 Case C-84/95 (Bosphorus) [1996] ECR 1-3953.

235 See generally: |. Canasupranote 13; S. Douglas-Scott, A Tale of Two Courtsxémbourg and Strasbourg
and the Growing European Human Rights Acqg@ismmon Market Law Revie@06, pp. 629-666.

2% ECrtHR,Bosphorus v. Irelanddecision on admissibility of 13.9.2001, applioatino.: 45036/98.

237 ECrtHR, Bosphorus v. IrelandECrtHR judgment of 30.6.2005 (Grand Chamber)ieation no.: 45036/98.
See: S. Douglas-Scott, Case-note on Bosph@uosimon Market Law Revie2006, pp. 243-254.

BB ECrtHR, Matthews v UKJudgment), 18 February 1999, available at:

http://cmiskp.EHR Conv.coe.int/tkp197/search.aspRsiudoc-en.

239 5ee eg: ECrtHRCantoni v FrancgJudgment), 15 November 1996, available at:

http://cmiskp.EHR Conv.coe.int/tkp197/search.aspRsiudoc-en.
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for the effective protection of ECHR rights als@-@-vis acts of 10s to which they have transferred
competences.

However, in theBosphoruscase the ECrtHR shied away from actually reviewitgether or
not Ireland had violated its ECHR obligations wimplementing the UN and EC sanctions measures.
Instead, it explicitly applied th8olangemethod for the first timeis-a-visthe ECF*°
Accordingly, in a first step, the ECrtHR held thia¢ level of fundamental rights protection, inchugli
the procedures available for obtaining judicialiegw before the ECJ within the EC is equivalent,
though not identical, with the ECrtHR levt.Consequently, a presumption of sufficient fundatalen
rights protection within the EC exists. In a secsiep, the ECrtHR explicitly held that as long laat t
level of fundamental rights protection is ‘not nfastly deficient’ in a specific case, the ECrtHR
would not exercise its jurisdicti&ﬁ? In other words, the ECrtHR will, in principle, rafin from
reviewing EC law measures including ECJ judgmemiteas a specific case reveals a ‘manifestly
deficient’ protection of fundamental rights withthe EC?**® Only in such a situation would the

240 see regarding the Solange method: J.-P. Jacqeé, @smmunautaire et Convention européenne dessdroi
de 'homme — L’arrét Bosphorus, une jurispruderf8elange II' de la Cour européenne des droits deniime?,
Rev. trimestrielle de droit europé@005, pp. 756-767; N. Lavranos, Das Solange-RyimaiVerhaltnis EGMR
und EuGH Europarecht2006, pp. 79-92idem, Towards a Solange-approach?, in: Y. Shany /rou@e, The
Allocation of Authority in International Law: Esssyn Honour of Prof. R LapidotfHart Publishing, Oxford
2008), pp. 217-235.
241 ECrtHR,Bosphorus v. Ireland, op cit.
‘155. In the Court’s view, State action taken inmgdiance with such legal obligations is justifiesllang as the
relevant organisation is considered to protect &meintal rights, as regards both the substantiveagtees
offered and the mechanisms controlling their obmece, in a manner which can be considered at least
equivalent to that for which the Convention progidsee the above-cited M. & Co. decision, at p., 55
approach with which the parties and the Europeamr@igsion agreed). By ‘equivalent’ the Court means
‘comparable’: any requirement that the organisasigmotection be ‘identical’ could run counter tfwetinterest
of international co-operation pursued (paragraphdtiove).
However, any such finding of equivalence could petfinal and would be susceptible to review in light of
any relevant change in fundamental rights’ protecti
156. If such equivalent protection is consideretegrovided by the organisation, the presumptidinbe that a
State has not departed from the requirements ofCtwvention when it does no more than implemenalleg
obligations flowing from its membership of the ongsation.
However, any such presumption can be rebutted thé circumstances of a particular case, it isicEmed that
the protection of Convention rights was manifestficient. In such cases, the interest of inteomati co-
operation would be outweighed by the Conventiowle ras a ‘constitutional instrument of Europeanligub
order’ in the field of human rightd ¢izidou v Turkeypreliminary objections], judgment of 23 March 1995
Series A No. 310, § 75).
(-]
165. In such circumstances, the Court finds that photection of fundamental rights by EC law can be
considered to be, and to have been at the reldiant ‘equivalent’ (within the meaning of paragraps5
above) to that of the Convention system. Consetjyethe presumption arises that Ireland did notagdefrom
the requirements of the Convention when it implete@negal obligations flowing from its membershifptioe
EC (see paragraph 156).’
242 |pid. See generally: C. Costello, The Bosphorus rulihghe ECrtHR: Fundamental rights and blurred
boundaries in Europeiluman Rights Law Revie®006, pp. 87-130; Ch. Heer-ReiBmann, Stralburg ode
Luxemburg? Der EGMR zum Grundrechtsschutz bei \tBrengen der EG in der Rechtssache Bosphdlese
Juristische Wochenschriff006, pp. 192-194; J. Brohmer, Die Bosphorus-Emisiting des EGMR,
ZIEAgrop'aische Zeitschrift fur Wirtschaftsre@006, pp. 71-76.

Ibid.:
‘166. The Court has had regard to the nature ofititerference, to the general interest pursued Hey t
impoundment and by the sanctions regime and tordlieg of the ECJ (in the light of the opinion diet
Advocate General), a ruling with which the Supre@wrt was obliged to and did comply. It considérsléar
that there was no dysfunction of the mechanisntobfrol of the observance of Convention rights.
In the Court’'s view, therefore, it cannot be sdidttthe protection of the applicant's Conventioghts was
manifestly deficient with the consequence that thkevant presumption of Convention compliance bg th
respondent State has not been rebutted.’
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ECrtHR review EC law measures. Unfortunately, th@rtBR did not define what ‘manifestly
deficient’ actually means or when that thresholdldde reached:*

In any case, the ECrtHR concluded that in this dhsee was no ‘manifestly deficient’
fundamental rights protection. Accordingly, the BR in substance rejected Bosphorus’ claim.

3. Commentary

Quite obviously, thaBosphoruscase was one of the most difficult judgments fer ECrtHR as it
pushed the question of which court is the supramddmental rights court in Europe to the forefront.
The underlying fundamental issue was of course ingtlhess than determining the jurisdictional
relationship between the ECrtHR and the ECJ in g that would preserve jurisdictional autonomy
and, ultimately, the authority of both courts. ther words, the ECrtHR was called upon to carefully
balance all the political, institutional and diplatit interests that were involvég.

The ECrtHR found a solution in the application cfat of Solangemethod — comparable to
the one used by the German Constitutional CéBiBince theSolangemethod will be discussed in
more detail in the following section, it suffices iote here that the ECrtHR found an elegant way to
avoid reviewing ECJ judgments, while at the samme tietaining its final jurisdiction over the ECJ fo
exceptional cases. In this way, the ECrtHR avoidedirect confrontation regarding its competing
jurisdiction with the ECJ. Rather than claiming mampe final authority for adjudicating and
determining fundamental rights in Europe, it gdwe ECJ aarte blancheas far as fundamental rights
issues that arise in the context of EC law are eorexl. Obviously, the ECrtHR coupled this with the
tacit understanding that the ECJ will take the B®rfurisprudence fully into account.

On a more general level, in iBosphoruguling it seems that the ECrtHR has taken a s&ai from

its bold Matthewsruling, in which it asserted a generally applicabidirect review of EC law
measures, by making the ‘manifestly deficient’ testondition before exercising its jurisdiction in
cases involving EC law measures. Moreover, by cambithe ‘manifestly deficient’ test with the
Solangemethod, the ECrtHR demarcated its jurisdictionrasgs the ECJ byle factoseparating the
fundamental rights protection in Europe into twstigdictive zones — an EC law zone supervised by the
ECJ and an ECHR law zone supervised by the ECr&ktRordingly, only in exceptional cases, that
is, when the ‘manifestly deficient’ condition is thevould a case trespass from the EC law zone into
the ECrtHR zone. In this way, the ECrtHR has bd#a t neatly compartmentalize the jurisdictions
of both top European courts, thereby substantr@tiucing the risk of overlapping jurisdictions and
potentially conflicting judgments.

In fact, with its recenKadi judgment*’, where the ECJ entirely and forcefully rejected an
overturned the CFlI'skadi judgment®, which completely failed to provide for any kind o

244¢_ Costellopp cit.

245 B, Kunoy / A. Dawes, Plate Tectonics in Luxemboufge Ménage & Trois between EC law, International
Law and the European Convention on Human Rightsvidhg the UN sanctions casgSpmmon Market Law
Review2009, pp. 73-104; G. Harpaz, The ECJ and its wlatiwith the ECrtHR: The quest for enhanced
reliance, coherence and legitima@gmmon Market Law Revie2d09, pp. 105-141.

26 gee e.g.: J.-P. Jacqué; N. Lavrarsoranote 240.

247 Case C-402/05 P (Kadi v Council) of 3 Septembe®82Cavailable at: http://curia.europa.eu/jurisp/cgi
bin/form.pl?lang=en.

See eg: N. Lavranos, Judicial Review of UN Sanetiby the ECJINordic Journal of International Law009
(forthcoming); G. Harpaz, Judicial Review by theJ&6f UN ‘smart sanctions’ against terrByropean Foreign
Affairs Review2009, pp. 65-88; T. Tridimas / J. Guitierrez-FoB&) law, International law and economic
sanctions against terrorism: The Judiciary in disg® Fordham International Law Journ&2009, pp. 660-730;
T. Tridimas, Terrorism and the ECJ: The Empowernaamt democracy in the EC legal ordegropean Law
Review2009, pp. 103-126; S. Heun-Rehn, Kadi und Al Bastk— Der EuGH, die Gemeinschaft und das
Volkerrecht, European Law Reportef2008), pp. 322-338; N. Graf Vitzhum, Les competetegislatives et
jurisdictionelles del Communaute europeene daruti@ Icontre le terrorisme — I'affaire Kadigitschrift fur
Europarechtliche StudieR008, pp. 375-429.

248 Case T-315/01 (Kadi v Council) [2005] ECR 11-364@e e.g.: P. Eeckhout, Community Terrorism listing
Fundamental Rights and UN Security Council Resohgi— In Search of the Right Fiuropean Constitutional
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fundamental rights protection, the ECJ demonstraigtie ECrtHR that there is no need for concern
about a potential ‘manifestly deficient’ fundamedmntghts standard within the Community legal order.
Hence, there is no need for the ECrtHR to stemthexercise its jurisdiction should a case be bnbug
before it. Indeed, it seems unlikely that the Etitould exercise its jurisdiction now that the ECJ
has demonstrated that it is actually willing toeeffvely apply the ECHR — also with regard to the
implementation of UN sanctio$’ Thus, the ECrtHR found in th@olangemethod a useful tool for
managing its still unresolved and complex co-eristewith the ECJ in an elegant and conflict-
avoiding manner.

However, the downside of the above is that, inqpie, private parties (like Bosphorus) who
were affected by UN sanctions, or rather the Euaoper domestic implementation of them, are
essentially prevented from obtaining judicial rewidrom the ECrtHR in order to assess the
conformity of the measures with the ECHR and thated jurisprudence of the ECrtHR if their case
has been heard before by the CFI/ECJ.

In sum, it appears that the ECrtHR managed tovedbk jurisdictional issue in a satisfactory
way. However, the jurisdictional relationship betmeghe ECrtHR and ECJ has still not been defined
definitively, since the Lisbon Treaty — if and whierenters into force — explicitly provides for the
accession of the EU to the ECHR, while at the same making the Charter of Fundamental Rights
legally binding within the Community legal order.sAa result, two different legally-binding
fundamental rights catalogues will exist and wél &pplied by the ECrtHR and the ECJ respectively.
Obviously, the situation can only become more cérapéd in the futuré®

VIII. Interim conclusions

The case studies presented in this section illiestrat the issue of competing jurisdictions hasnbe
approached quite differently by different courtsl dribunals, resulting in the effect of either more
fragmentation or more unification. At one end of gpectrum, we find the OSPAR Arbitral Tribunal,
the ECJ’s judgment in thiRlOX plantdispute, the WTO panel and Appellate Body rulingMixico
soft drinksandBrazilian Tyresand the ICJ'$Genocidgudgment, which all showed little concern for
the possible jurisdiction of the other court obtmal involved in the dispute. At the other endhef
spectrum, are the UNCLOS Arbitral Tribunal and YM&O panel inBrazilian Tyreswhich respected
the jurisdiction of the other court/tribunal byhst staying the proceedings and allowing the other
court/tribunal to express its view regarding juiisidnal competition, or by accepting the decision
rendered by the other court/tribunal as a fachefdase and taking it fully into account. The EQR$
Bosphorugudgment also belongs to this category in thahdves respect for the ECJ’s jurisdiction,
while at the same time keeping a reserve jurisatictn order to be able to interfere in the ECJ’s
jurisdiction if necessary. In the middle of the cjpem, we find thdJzeren RijnArbitral Tribunal,
which, while discussing the possibility that the E@ight have jurisdiction in the dispute, eventuall
concluded on the basis of a flawed analysis tr@B&6J has no jurisdiction and therefore rendered it
award. ThelJzeren RijnArbitral Tribunal did however at least pay lip Seesto the issue of
jurisdictional competition.

The different approaches of the various courts #ilmlnals can to a certain extent be
explained by the sometimes significant differenggarding their legal foundation, tasks, functions
and scope of jurisdiction. For example, the ECd permanent court that is predominantly interested
in protecting its exclusive jurisdiction and ensgrithe consistency of the Community legal order. In

(Contd.)
Law Review2007, pp. 183-206; N. Lavranos, Judicial ReviewJdf Sanctions by the CFEuropean Foreign
Affairs Review2006, pp. 471-490.

249 gee further: D. Halberstam / E. Stein, The UN, Bte and the King of Sweden: Economic sanctions and
individual rights in a plural world orde§ommon Market Law Revie2009, pp. 13-72.

20 5ee generally: J. Lindner, Grundrechtsschutz imfar System einer Kollisionsdogmatikroparecht2007,

pp. 160-193.

1 gee further: N. Lavranos, The Solange-dialoguevésen the ECJ and the ECrtHRuropean Law Reporter
2008, pp. 384-398.
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addition, through the preliminary ruling systemisitable to ensure in a legally binding way that al

national courts of the EC Member States follow BQ@disprudence. In contrast, ad hoc arbitral

tribunals that are established to resolve a spedipute are only interested in deciding the case
according to the specific parameters defined bypasies, without having to take other systemic
issues into account.

Moreover, the legal orders or legal regimes thatimvolved in overlapping jurisdictions differ
in the various cases. For instance, in M@X plantcase, UNCLOS provisions overlapped with EC
law provisions, whereas in thdexican soft drinksand Brazilian Tyrescases regional trade law
provisions were in competition with global WTO lgsovisions. One could classify theses examples
as vertical hierarchical relationshipsn which the application of similar norms emanating from
different legal sources was at issue, whereasdrGmocide Conventioand Tadic cases, the same
general rules or principles of public internatiotzal were applied by both courts. This situationldo
thus be classified ashorizontal relationshignvolving the divergent application of the samemady
courts and tribunals that act under the same UNulabrella.

However, despite these differences in terms of tfeeindation, tasks, function and scope of
jurisdiction, there is one fundamental problem ieatommon to all the cases, hamely the lack of any
formal legally binding institutional coordinatioretween international courts and triburfafsTo be
sure, competing jurisdiction as such could be ssennproblematic, indeed one may even sympathize
with the view recently posited by Professor Cogao argues that even more jurisdictional
competition is needed in order to constrain theaagmg power of international courts and
tribunals®®® Nevertheless, the case studies discussed in éuSos quite clearly exemplify the
fundamental problems that have so far arisen fuoiegictional competitiof>*

In the first place, we have noted the creationegfal inconsistencies resulting from either
conflicting interpretation of the law or failure folly take it, or the jurisprudence of other cauand
tribunals (potentially) involved in a dispute, irdocount. This in turn has had a fragmenting efbect
the legal systems and/or subsystems involved.

In the second place, several cases appear asesi@aples of forum shopping, which results
in endless re-litigation, further delaying a fireld definitive solution of disputes. This, morequest
only contributes to a huge and unnecessary investmeesources (money, manpower and time), but
also to damage to the political and economic matatiips between the parties involved. This is an
important, but often underestimated cause, or oboeven more disputes between parties that have
been entangled in protracted proceedings.

In the third place, jurisdictional competition thads led to divergent or conflicting rulings or
to open ignorance of the existing jurisdiction abther court/tribunal undermines the authorityref t
courts and tribunals themselves, in particularhiéyt openly criticize each other as has happened
between the ICJ and ICTY. One should not underegéirthe negative impression that is created by
such behaviour not only on government officials &lsb upon lawyers and academics and the public
at large.

In the fourth place, it should also be remembetet divergent or conflicting rulings by
different courts or tribunals create conflictinglightions for the parties involved, which inevitgbl
forces states to breach one or the other law. ifhisrn undermines respect for and belief in juestic
the rule of law and peaceful dispute resolution.

However, to conclude on a more positive note, tigFtlHR’s application of theSolange
method points towards a possible solution whichregice or even eliminate the problems associated
with competing jurisdictions. Indeed, as will bepiined in more detail in the next section, a
consistent and uniform application of tB®langemethod by all international courts and tribunals
would substantially reduce the risk of fragmentaid the international legal order (including remab

22 gee generally: H. Saueypranote 26.

253 3. Cogan, Competition and Control in Internatiohajudication,Virginia Journal of International Lav2008,

pp. 411-449.

%4 0n the more general negative effects of fragmimagee: E. Benvenisti / G. Downs, The Empire’s New
Clothes: Political Economy and the Fragmentatiorintérnational Law Stanford Law Revie\2007, pp. 595-
631.
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legal orders). It would also foster and improve enstanding and informal cooperation between
international courts and judg#s.

SECTION 4
POSSIBLE SOLUTIONS

Following the analysis of several case studies Wwhiave illustrated various consequences of
competing jurisdictions, this section will looksime of the possible solutions for avoiding conmegti
jurisdictions, or at least mitigating the negatieffects associated with the probléth.For better
understanding, the section makes a rough distimttgween hard-law and soft-law options.

I. Hard law options

Hard-law options refer to possible solutions by vediyformal legally-binding techniques that would
regulate the jurisdictional relationship betweetgiinational courts and tribunals and/or the choafes
parties in selecting a certain dispute settlemedyb

As has been pointed out before, one of the mairkmesses of the current situation at the
international level is the lack of any formal hiefsical or otherwise formally coordinated relatibips
between the increasing number of international tsoand tribunals. Accordingly, the first, obvious,
solution would be to make the ICJ the true suprigrtenational court with the authority to give fina
and authoritative interpretations on fundamentahigof public international law that would alsmdi
the other international courts and tribunals. k& plast, several proposals have been put forwathdgo
effect.

1. Extending the jurisdiction of the ICJ

Even though the UN Charter describes the ICJ apriheiple judicial organ, the truth is that curtlgn
only 66 out of some 192 UN member states have &addpe jurisdiction of the ICJ, many with
substantial reservatioR%. Moreover, the jurisdiction of the ICJ is very liex, in particular compared
to the ECJ, both in terms oétio personaeandratio materae,as well as in terms of the present
optional acceptance of its jurisdiction by staf€serefore, an extension of its current jurisdiction
would seem to be an obvious solutfdhif the ICJ were converted into the supreme intéonal
court, it could be put into a position to ensur@darmity and consistency within the jurisprudende o
the various international courts and tribunals momre than now. This would, however, on the one
hand require that all states accept its full anehpalsory jurisdiction, and on the other hand tHhat a
other international courts and tribunals be bourid principle — to follow, or at least to take into
account, its jurisprudence. However, as Traic and Genocide Conventiocases illustrate, it is
already very difficult for both the ICTY and theJd@ apply the same legal rule congruently.

2. Making the ICJ a Court of Appeal vis-a-vis the ther courts and tribunals
Along these lines, one could think of making theJ I& Court of Appeal vis-a-vis the other

international courts and tribunals. In this waye t€J would be the ultimate arbiter regarding atspec
of public international law. Accordingly, it wouldle in a position to provide binding interpretations

25 0n this aspect generally, see: A.-M. Slaugtsepranote 41.

256 For a recent analysis of the various possibletsmls see: S. Linton / F. Kebede Tiba, The Inteomet
Judge in an Age of Multiple International Courtslaribunals,ChicagoJournal of International Lav2009, pp.
407-470.

%7 See: http://www.icj-cij.org/jurisdiction/index.pRp1=5&p2=1&p3=3.

28 see generally: T. Sugihara, The ICJ — Towardgyhetirole in the International Community, in: N. dknet
al. (eds.),Liber Amicorum Judge Shigeru O@dluwer Law International 2002) pp. 227-235.

42



On the Need to Regulate Competing Jurisdictions

and thus ensure homogeneity in the applicationutifip international law. In other words, a clear
hierarchical structure would be introduced in whtbke ICJ would be above the other international
courts and tribunals. The ICJ could fill the rofeCourt of Appeal particularly effectively if it lsame

a compulsory Court of Appeal for all internatioalurts and tribunals. This, however, would require
the extension of the scope of its jurisdictionemts ofratio personaeandratio materaeso that also
natural and legal persons would hdweus standias is the case with several international courts a
tribunals. A less far-reaching option would be stablish a Court of Appeal hierarchy on a case by
case basis and for a limited number of internationarts/tribunals, for instance the ITLOS, the ICC
and the ICTY.

3. Creating a preliminary ruling system for the ICJ

Another way of establishing a hierarchical struetbetween the ICJ and the other international sourt
and tribunals would be the creation of a prelimnailing system like the one established in the
Community legal order (Art. 234 EEY This would mean that the ICJ would be able to ivece
requests for preliminary rulings on issues of pulniternational law from other international courts
and tribunals which consider its guidance necessapoyder to render their decisions. In this wang t
ICJ would be able to ensure a high level of unifityrmof international law while at the same time
leaving the other international courts and tribansiifficient freedom to decide specific cases in
accordance with the respective requirements.

One could indeed go a step further by creatingstegy by which the 1CJ would also be able
to request preliminary rulings from the other intfonal courts and tribunals, for instance from th
ICC on aspects of criminal law, or from the ITLOS the law of the sea. In this way, the uniformity
of international law could be ensured even be@empared with the formal Court of Appeal system
suggested above, the preliminary ruling system diaumbpose a less strict hierarchical relationship as
every international court/tribunal would decide ftself on a case-by-case basis whether or not a
preliminary ruling were indeed necessary. Moreovke creation of a preliminary ruling system
would also enhance communication and co-operat&tween the ICJ and the other international
courts and tribunals, which in turn could furthéresgthen the uniformity and consistency of
international law by reducing the risk of conflitgi judgments on the same issues.

In this context, one could even take a further sf¢mlso including regional courts in this
preliminary ruling system, so that the ECJ, thetB®, the Inter-American Human Rights Court, and
the African Human Rights Court would also be ablegquest preliminary rulings from the ICJ.

4. Extending the already existing advisory jurisdition of the ICJ

A less far-reaching proposal is that to extendalneady existing advisory jurisdiction of the ICJ b
broadening the group of organs and bodies thatdcoetjuest an advisory opinion from*t.
According to Article 65 of the Statute of the 1Gde ICJ may give an advisory opinion on any legal
guestion at the request of any body that may breoaized by, or in accordance with, the UN Charter
to make such a request. Currently, 21 duly autkdriZN organs and agencies are allowed to request
an Advisory opinion. These include all the printipagans of the UN (with the exception of the
Secretary General representing the UN Secretatim)16 UN Specialized Agencies and the Interim
Committee of the General Assembly. These are the anganizations having ‘standing’ in advisory
proceedings before the ICJ. The UN Security Couacd General Assembly have the authority to
request advisory opinions on any legal questionjeathe other organizations may request advisory

29 gee: A. Pellet, Strengthening the Role of thertitBonal Court of Justice as the principle judiciegan of
the UN, The Law and Practice of International Courts andbiinals 2004, pp.159-180; G. Guillaume, The
Future of International Judicial Institutioriafernational and Comparative Law Quarted995, pp. 848-862.

260 p _M. Dupuy, The Danger of Fragmentation or Uifion of the International Legal System and the, ICJ
NYU Journal of International Law and Politid®99, pp. 791-807.
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opinions only on legal questions arising within 8g®pe of their activities. Extending the number of
bodies allowed to request an advisory opinion wdigcparticularly useful because advisory opinions
of the ICJ have been very influential in determghannumber of fundamental aspects of international
law 2" Moreover, this proposal is particularly attractise it would involve comparatively few
changes to the UN Charter and ICJ Statute. At #mestime, however, the hierarchical structure
would remain quite loose, so that the ability oé lCJ to ensure a high level of uniformity in the
interpretation of international law would continteebe limited.

5. Creating aTribunal des Conflits

Another idea is the creation ofTaibunal des ConflitsThis idea has been borrowed from the French
judicial system, which many decades ago create@ribunal des Conflitsin order to resolve
jurisdiction disputes between the two main branafdaw over certain casé¥ The FrenchTribunal

des Conflitss composed of three members of @enseil d’Etat(supreme administrative court), three
members of th&€Cour de Cassatiorfsupreme civil/criminal court) and two other memshdn other
words, theTribunal des Conflitss composed of judges from the two supreme camntshas the task
to decide which of the courts has jurisdiction tudicate a case when both branches of courts (the
administrative and the civil/criminal branch) clajanisdiction over the same case. At the intermeatio
law level, one could imagine &ribunal des Conflits de jurisdiction international composed of
several members of the ICJ (for instance six 1G@H§s) and 5 members of the other international
courts and tribunals (one ICTY judge, one ICC judgee ITLOS judge, one PCA member and one
WTO Appellate Body member) plus one independent bem(an internationally recognized
international law professor), who would come togetlin order to determinen fine which
court/tribunal has jurisdiction in a certain cased ato give final interpretations on issues of
international law that have been interpreted déifdlly by the various international courts/tribunals
The advantage of this proposal would be that tkatwn of a new overarching tribunal would allow
for a tailor-made and flexible statute that wouddve the needs, instead of trying to reform witbagr
difficulty, the currently existing system. Moreoyéhe equal participation of the other internationa
courts and tribunals in suchTaibunal des Conflitsvould ensure a constant exchange of ideas and
lead to compromises that would find the suppomlbinternational courts and tribunals. Accordingly
a high level of acceptance of a uniform interpietabf international law aspects could be secured
with relatively little legal complication.

6. Explicitly defining the scope of jurisdiction infounding instruments

Finally, another way of dealing with competing gdfictions is to expressly regulate the scope of the
jurisdiction of international courts and tribunaistheir founding instruments. A number of options
are of course possibfé®

First, an exclusive jurisdiction provision, simitar Article 292 EC, could be inserted into each
founding instrument requiring state parties invdlvem a dispute to bring a particular dispute
exclusively before the designated court or tribunal

Second, the relevant rules of procedures of caurtistribunals could explicitly prescribe the
mandatory application of principles such r@s judicataand lis pendens® The principle ofres
judicata essentially aims to prevent parties to a dispugm fre-litigating the same dispute or the same

%1 gee: M. AljaghoubThe Advisory Function of the ICJ 1946-20@ringer 2006); M. Hirsch, The Impact of
the Advisory Opinion on Israel's Future Policy: dmtational Relations Perspectivigurnal of International
Law & International Relation2005, pp. 319-344.

262 |t should be noted that such a court is knownthreojurisdictions as well. For instance, in Isrdwdre is a
similar court that determines jurisdictional cocifi between religious courts.

263 5ee generally: E. Cannizzaro, Interconnectingratitponal Jurisdictions: A contribution from the i@eide
Decision of the ICJ, European Journal of Legal Studie2007, issue no. 1, available at:
http://lwww.ejls.eu/1/5UK.htm.

264 Both principles will be discussed in more detaithie soft-law section below.
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legal issue before another court or tribunal. ThHagple of lis pendesmeans that while a case or
dispute is pending before one court or tribunagtlaar court or tribunal that is faced with the same
dispute should stay the proceedings until the ifgies its judgment. In that way, the second azant
either refuse to exercise its jurisdiction or talke first court’s decision into account. Both piples

are often used, in particular, in private interoasl law, ICSID and investor-state cases. Thergfore
most international courts and tribunals are familidth these principles, so that the mandatory
prescription of their application should not posprablem for them. Indeed, a formal prescription of
these principles in the rules of procedure wouldbpbly help to reduce the risk of divergent or
conflicting judgments by different courts or tritale which are faced with the same dispute or legal
issue.

Unfortunately however, all the hard-law optionscdissed above face several obstacles that
make thende factoimpossible to implement in practice. In the fipthce, they would require a huge
effort both in reorganizing and expanding the IGEpacities, as well as to create a wider general
acceptance of its jurisdiction. Quite clearly, #hés currently no such support among the internatio
community. Indeed, the US has recently shown padity strong disrespect for the authority of the
ICJ, which obviously hinders any major improvementiis capacitie$®

In the second place, the options would requirentlelification of existing treaty instruments
or the drawing up of new instruments, both of whiebuld require ratification by all state parties.
This would obviously be a very time-consuming anthplex process.

In the third place, it may be doubted whether ttheointernational courts and tribunals would
accept grimus inter paregosition of the ICJ. Moreover, it is questionabieether the ICJ would be
able to address all the different issues of int@wnal law with sufficient expertise, particularly
regarding the more specialized areas such as emvaetal or criminal law.

In sum, it must be concluded that even though @mel-faw options promise to be able to
regulate competing jurisdictions effectively, besauwf the practical difficulties involved in their
actual implementation, one must look further, tfi-Bw options.

Il. Soft-law options

The soft-law options refer to methods occasionalpplied by courts and tribunals to deal with
competing jurisdictions — without them being foripaequired to do so.

1. Theresjudicata and lis pendens principles

As mentioned above, thees judicata and lis pendensprinciples are widely — though not
systematically — used by many courts and tribuimadkealing with jurisdictional issues.

Theres judicataprinciple allows a court to decline jurisdiction the basis of an earlier ruling
by another court or tribunal on the same mattenther words, it ensures the finality of proceeding
by excluding a re-litigation of the same disputdobe another court/tribunéf® The lis pendens
principle bars proceedings before a court as loagh& same claim is pending before another
court/tribunal®” In this context, it should be emphasized thatehesn be no doubt that thes
judicata and lis pendensprinciples are also applicable in internationadligial proceeding&®
However, there are three conditions for their aggpion in both cases: (i) identity of parties, (ii)

25 Reference is made to the withdrawal of the US'septance of ICJ jurisdiction regarding the Vienna
Convention on Diplomatic Protection 1961 after &8 had issued several judgments against the USecoimg
the execution of death penalties. See generallyPailus, From Neglect to Defiance: The US and hatgonal
Adjudication,European Journal of International La2004, pp. 783-812.

266 gee generally: Ch. Séderlund, Lis Pendes, Resaliadand the issue of parallel judicial proceedidgarnal

of International Arbitration2005, pp. 301-322; A. Reinisch, The Use and LinatsRes Judicata and Lis
PendensThe Law and Practice of International Courts andbtinals2004, pp. 37-77.

%67 See further: Y. Shanyp cit., pp. 212 ff.

268 A Reinischop cit, pp. 47-50.
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identity of object or subject matter, i.e. exadtlg same issue must be in question, (iii) iderdftyhe
legal cause of action. It is obvious that the sdcamd third conditions in particular raise diffigas in
ascertaining whether or not they are fulfilled irgimen casé®® Moreover, even if a court/tribunal
concludes that a relevant earlier decision of aroturt/tribunal indeed exists, it could still @krto
proceed with the case as it is hegally bound to take the other decision into account. ettosiess,
the application of thees judicataandlis pendengrinciples could certainly help reduce the nunrdfer
conflicting judgments by denying parties the poisjlof re-litigating the same dispute in the hople

a different outcome. Furthermore, respect for armkptance of a final decision by an international
court/tribunal increases legal certainty, and &sbances the authority and credibility of the vasio
international courts and tribunals in genéfal.

2. The principle of good faith

The principle of good faith, which in internationaw is usually applied to state obligations, is
considered here more broadly and thus also appdigédternational courts and tribunals when they
apply and develop international law. It has beagued that all judicial bodies havelegal duty to
take the decisions of other international couitsitrals on the same issue into account and tonact i
good faith, i.e. to follow those decisions unldssré are overwhelming reasons, which should in turn
be clearly set out by the court that wishes to ateyifor not doing s&* According to this approach,
this legal obligation flows from the need to ensco@sistency within the system of international law
in which all international courts and tribunals ape?’?

Although, this approach fits nicely with the iddeacglobal community of courts as posited by
Anne-Marie Slaughtéf®, the problem is that the obligation isreral rather than a legal one and that
— due to the lack of any hierarchical order betwtbenvarious international courts/tribunals — noghi
can prevent an international court/tribunal fromideng, for instance, from the case law of the.ICJ
Nonetheless, it is submitted that all internatioo@lirts and tribunals have a special responsiliibity
ensure systemic coherence within the internatitagal order and its specialized sub-legal reginges a
much as possible.

3. Comity

Another soft-law option that has been widely disewsis comity, which is considered to be one of the
most promising tools for reducing the negative @feassociated with jurisdictional competition. To
use the words of Professor Yuval Shany, comity can

‘create a framework for jurisdictional interactidinat will enable courts and tribunals to apply
rules originating in other judicial institutionshib, in turn, will encourage cross-fertilizationdan
may result in increased legitimacy of internatiopalgments (through utilizing the authority of
other international courts and tribunals) and ie #pplication of the “best available” rule,
reflecting not merely the narrow interests of tlties and the law-applying regime at hand but
also those of the international community at largeé.

Professor Shany defines comity as follows:

259 hid., pp. 55 ff.

270 g5ee further: Y. Shanyp cit.,pp. 170 ff.

21 gee: J. Martinemp cit, pp. 487 ff.; M. Shahabuddeap.cit.
272 M. Shahabuddeenp cit, pp. 646-647.

23 5ee: A.-M. Slaughtenp cit., Chapter 2.

274 bid., p. 261.
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‘According to this principle, which is found in maoountries (mostly from common law systems)
courts in one jurisdiction should respect and destrate a degree of deference to the law of other
jurisdictions, including the decisions of judictaddies operating in the jurisdictiorfs>

In this context, it should be noted that the tefoasnity’, ‘international comity’ or ‘judicial comiy’

are often used interchangeably and are, moreon@tnous and applied in very different contextual
settings’’® Therefore, it is interesting to examine the origind nature of comity a bit closer.
According to Professor Shany, comity originatesommon law jurisdictions. Indeed, already in 1895
in Hilton v. Guycthe US Supreme Court argued with respect to foregs that

“comity’, in the legal sense, is neither a mattérabsolute obligation, on the one hand, nor of
mere courtesy and good will, upon the other. Bus ithe recognition which one nation allows
within its territory to the legislative, executive judicial acts of another natioff.’

More recently, the US Supreme Court has emphagtzecheed to extend judicial cooperation to
quasi-judicial international tribunals as w&l.Accordingly, viewed from this perspective comigy i
not considered as a legal princigleicto senspbut rather a kind of ‘gentlemen’s agreement’ et
courts and tribunals. In other words, every courtribunal is totally free to decide whether or mot
apply comity in a certain case and what consequinagach to it.

However, if basic international law instruments teen into account, which is appropriate since we
are dealing here with comity between internatiamlrts and tribunals, one can find strong evidence
for the argument that comity has passed the levetimg merely a soft-law tool. For example, Articl

1 (1) of the UN Charter explicitly notes that theposes of the UN are:

‘1. To maintain international peace and securityd @ that end: to take effective collective
measures for the prevention and removal of threatise peace, and for the suppression of acts of
aggression or other breaches of the peace, amihpdbout bypeaceful means, and in conformity
with the principles of justice and internationalwa adjustment or settlement of international
disputesor situations which might lead to a breach ofgbace; [emphasis added]

This directly applies to all courts and tribunasablished by the United Nations (e.g. the ICIXET
and arguably also to all other international coartd tribunals that are called upon to apply the UN
Charter.

Similarly, the Preamble of the Vienna Conventiontba Law of Treaties (VCLT) of 1969
explicitly states:

‘Affirming that disputes concerning treaties, ligther international disputes, should be settled by
peaceful means arid conformity with the principles of justice andamational law’ [emphasis
added]

Since the VCLT is generally considered to be (paeth expression of customary international?faw
the principles of justice and international law lgp all international disputes. This has alsorbee

273 |pid., p. 260.

7% 5ee e.g.: M. Ramsey, Escaping International Cortitya Law Reviewl998, pp. 893-952; A. Perez, WTO
and UN Law: Institutional Comity in National SedyriYale Journal of International La#998, pp. 301-379; A.
Ben-Ezer / A. Bendor, The Constitution and Cordéiaws Treaties: Upgrading the International Comi
North Carolina Journal of International Law and Corarcial Regulatiore003, pp. 1-34; S. Foster Halabi, The
Comity of Empagran: The Supreme Court decides Faeign Competition Regulation limits American
Antitrust Jurisdiction over international Cartelarvard International Law Journa2005, pp. 279-293; D. Tan,
Anti-suit Injunctions and the vexing problem of Ggm Virginia Journal of International Lav2005, pp. 283-
356.

277JS Supreme Courtilton v. Guyot 159 U.S. 113, 163-64 (1895).

278 s Supreme Courlntel Corp. v. Advanced Micro Devigek24 S. Ct. 2466 (2004).

2® See e.g.: M. Shavnternational law 6" ed. (CUP 2008), p. 903.
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confirmed by the UN General Assembly, which adopedOutcome document at the 2005 World
Summit?®® The document explicitly states:

‘Pacific settlement of disputes
73. We emphasize the obligation of States to s#tdi disputes by peaceful means in accordance
with Chapter VI of the Charter, including, when egiate, by theise of the International Court
of Justice All States should act in accordance with the Bietlon on Principles of International
Law concerning Friendly Relations and Cooperatiorag States in accordance with the Charter
of the United Nations. [emphasis added]

[..]
Rule of law
134. Recognizing the need for universal adherence to immglementation of the rule of law at
both the national and international levg¢emphasis added],

we:
(a) Reaffirm our commitment to the purposes and fpies of the Charter and international law
and to arinternational order based on the rule of land
international law, which is essential for peacefutxistence and cooperation among States;
[emphasis added]

[..]
(f) Recognize thémportant role of the International Court of Jugtiche principal judicial organ
of the United Nations, in adjudicating disputes agp&tates and the value of its work, call upon
States that have not yet done so to consider aiogetite jurisdiction of the Court in accordance
with its Statute and consider means of strengthgetiie Court’s workincluding by supporting the
Secretary-General's Trust Fund to Assist Stateghi Settlement of Disputes through the
International Court of Justice on a voluntary basis

Hence, when international courts and tribunalscatied upon to resolve an international disputeyth
must do so in conformity with the principles ofjas and international law. Indeed, it is submitted
that comity is part of the principles of justiceoM specifically, it is argued that comity must be
understood as being an inherent part of the taskisfanctions of a judge or arbitrator to resolve
disputes in conformity with the principles of justiand international lat*

Thus, comity can be seen to be an integral patiebbligation of all international courts and
tribunals, and therefore must always be appliednwbgch courts and tribunals are determining
whether or not to exercise their jurisdiction isggecific case brought before them. In other woads,
Professor Petersmann has recently and convincarglyed, judicial comity must be considered to be
part of the rule of law and of delivering justicg judges and arbitrators when resolving a disptite.
Furthermore, it is submitted that all internationalirts and tribunals have an obligation to enthee
efficiency and coherence of the international legeler when executing their functiofis.

If this point of view is accepted, the questiorsasi as to what this duty entails for the judges
and arbitrators. Essentially, it means deliveringfice towards: (i) the parties involved in a dispu
(i) other international courts and tribunals, il the rule of law.

Justice towards the parties means that every oouribunal is obliged to resolve a dispute by
rendering a decision that is efficient, fair andlafi Thus, parties must be discouraged from eniglless
re-litigating the same dispute (or parts of the sahispute), while at the same time be encouraged to
end their disputes by accepting the outcome offitse proceeding. Since the court or tribunal first
seized of a dispute can substantially determineptiogess, it bears particular responsibility when
deciding whether or not to exercise its jurisdictio

2802005 World Summit Outcome, G.A. Res. 60/1, par8s134, U.N. Doc. A/RES/60/1 (Oct. 25, 2005),
available at: http://unpanl.un.org/intradoc/groppblic/documents/UN/UNPAN021752.pdf.
21 E _U. Petersmann, Do Judges Meet Their Constitati®bligation to Settle Disputes in Conformity fwit
Esrzinciples of Justice and International Lal®yopean Journal of Legal Studi@e07, pp. 34-35.

Ibid.
283 Ch. Leathley, An Institutional Hierarchy to Combia¢ Fragmentation of International Law: Has th€ IL
Missed an OpportunityNYU Journal of International Law & Polic007, pp. 259-299.
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However, at the same time, courts and tribunalst mxercise their jurisdiction in a way that
does not undermine the authority of the other coamnd tribunals whose jurisdiction is also potdiytia
triggered. So justice towards other internatiomalrts or tribunals entails showing respect for haot
court’s jurisdiction by relinquishing a court’s ovjurisdiction, staying the proceedings, or taking f
account of the other court’s decision.

This brings us to the third element of justice, &mat is to show justice towards international
law, more specifically by preserving its uniformdagffective application.

In short, the systematic application of comity arsdinherent obligations for all courts and
tribunals appears to indeed be a very useful toobgulating overlapping jurisdictions in an amieab
and systemic way. However, as we have seen, tleestadies show that not all courts and tribunals
have yet fully embraced comity as an obligatorydamental tool to be applied systematically.

4. The Solange method

Building on the comity principle, th&olangemethod has recently been explicitly applied by the
ECrtHR to delineate its jurisdiction from the ECjlisisdiction. This is a first example of the metho
being elevated from its vertical origins, i.e. riaging the jurisdictional relationship between the
German Constitutional Court and the ECJ, and appbiethe horizontal relationship between the two
supreme European courts. Accordingly, it seematerasting exercise to apply tBelangemethod

in those case studies in which it was not applédl to find out what the effects of its application
would have been, in particular regarding the regpreof jurisdictional issues. However, before dpin
S0, it seems appropriate to outline the origingefSolangemethod.

4.1 The origins of the Solange method

The Solange method was invented by the German Federal Cotistial Court
(Bundesverfassungsgericht (BVerfG)) in order toutatp its jurisdiction vis-a-vis the ECJ. For our
purposes it suffices to focus on a few key aspafctise BVerfG’sSolanggurisprudencé®*

In the first place, it should be noted that theedepment of this jurisprudence, which dates badkiéo
first Solanggudgment in 1974% has not been linear, but rather has been wavsiiite high and low
points. The high points are the times in whichBMerfG was prepared to give up more of its “reserve
jurisdiction”; the low points those when the BVerf&sumed or reassumed more jurisdictional
powers.

In the second place, it should be remembered hilesBdlangemethod was introduced because
the supremacy claim of the ECJ coupled with theaagng development of Community law collided
with the protection of fundamental rights as gutead by the national constitutions of member states
In particular, the BVerfG considered fundamentghts a “no-go area” for the ECJ. In this area, the
BVerfG always maintained a “reserve jurisdictioni,the sense that it considered itself at all times
competent to exert its jurisdiction, despite thistexce and use of ECJ jurisdiction (which in these
of the ECJ is exclusive).

The Solangel case concerned the question of what domesticehduld do in the case of a
conflict between a provision of an EC Regulatiod &imdamental rights as protected by the German
Constitution. The BVerfG held thas long agwhich in German is “solange”) the integration gees
of the EC does not contain a catalogue of fundaahenghts which is adequate to the German
Constitution and has been duly approved by the @eriarliament, a German court may, after
requesting a preliminary ruling from the ECJ, rexjieeruling from the BVerfG as to the compatibility
of the EC measure with the German Constitutf8nn substance, the BVerfG concluded that in this
case there was no conflict between the EC measwtdhee German Constitution. Nonetheless, the

24 5ee more extensively: N. Lavraneapranote 240.
285 BVerfGE 37, 327 (Solange 1), available at: htipwiv.servat.unibe.ch/dfr/bv037271.html.
288 |hid. para. 56.
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BVerfG found it necessary to emphasise that it midd consider the level of fundamental rights
protection at EC level to be adequate enough, iticoéar because no EC catalogue of fundamental
rights, which could be compared to the one in thern@an Constitution, existed at EC level.
Consequently, since at that time fundamental righagl not been explicitly recognized in the
jurisprudence of the ECJ, the BVerfG consideredlfitanable to give up its jurisdiction regarding
fundamental rights protection in favour of exclesECJ jurisdiction.

That signal from the BVerfG was subsequently pickpdy the ECJ, which started to develop
a jurisprudence on fundamental rights protectférin recognition of that development, the BVerfG
conceded parts of its jurisdiction under certaindittons when it issued its secoBdlanggudgment
in 1986°% In this case the main issue was whether a judgmietite ECJ on the interpretation and
application of EC law must be considered to belforawhether it could still be reviewed by the
BVerfG if a conflict with fundamental rights as peoted by the German Constitution could be
established. In itSolange Iljudgment, the BVerfG held that as long as the daseof the ECJ
offered effective protection of fundamental rigatgainst the acts of public organs (i.e. EC organs),
which is comparable to the minimum level as guaemtoy the German Constitution, the BVerfG will
not exercise its jurisdiction in reviewing EC laneasure$® In other words, the BVerfG accepted
that the interpretation of the ECJ regarding EC iauthoritative and final, and thus also bindimg
all German courts — including the BVerfG itself.

So, afterSolangell, the relationship between the ECJ and the B8enfas back on track.
Indeed, the ECJ continued its approach of explicititegrating fundamental rights into the
Community legal order by issuing several bold judgts on the subject (despite or because of the
lack of a written catalogue of EC fundamental ightHowever, it must be highlighted at the same
time that the ECJ did not go as far as to subsetfito the jurisdiction of the ECrtHR when it refed
the possibility of EC accession to the ECHR irQfsinion 2/94"*

However, in 1992 the Maastricht Treaty came onw European stage and introduced new
tensions into the ECJ/BVerfG relationship. Althoughe Maastricht Treaty certified ECJ
jurisprudence on fundamental rights protection,elplicitly referring to the fundamental rights as
protected by the common constitutional traditioisgh® member states and the ECHR in the EU
Treaty?®? the other novel and far-reaching components of Treaty—the EMU and the Euro,

287 See eg: Case 4/73 (Nold) [1974] ECR 449; Cased4@auer) [1979] ECR 3727.

288 B\/erfGE 73, 339 (Solange II), available at: httpww.servat.unibe.ch/dfr/bv073339.html.

289 hid., para. 132.

20 gee eg: Case C-260/89 (ERT) [1991] ECR 1-2925pG#88 (Wachauf) [1989] ECR 2609.

See generally: J.H.H. WeileT,he Jurisprudence of Human Rights in The Europeaioft) Integration and
Disintegration Values and Processe®¥an Monnet Working Paper 2/96, available at:
http://www.jeanmonnetprogram.org/papers/96/9602.htm

291 Opinion 2/94 (Accession to the ECHR) [1996] ECE7B9.

292 gee Treaty of the European Union (TEU adopted bty 1992, entered into force 1 November 1993),
Articles 6 and 46 TEU.

Article 6 reads as follows:

1. The Union is founded on the principles of ligedemocracy, respect for human rights and fundaahen
freedoms, and the rule of law, principles which @esmon to the Member States.

2. The Union shall respect fundamental rights, weranteed by the European Convention for the Rioteof
Human Rights and Fundamental Freedoms signed ineRmm4 November 1950 and as they result from the
constitutional traditions common to the Member &ats general principles of Community law.’

(-]

Article 46 reads as follows:

‘The provisions of the Treaty establishing the Figan Community, the Treaty establishing the Eunofigzal
and Steel Community and the Treaty establishindelm@pean Atomic Energy Community concerning the
powers of the Court of Justice of the European Canities and the exercise of those powers shallyapply to
the following provisions of this Treaty:

(d) Article 6(2) [TEU] with regard to action of thastitutions, in so far as the Court has jurisdictunder the
Treaties establishing the European Communities ruthite Treaty;
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Common Foreign and Security Policy and Police arsdide Cooperation—were for the BVerfG too
much to swallow. Hence, in iSolange llljudgment the BVerfGle factooverturned itsSolange II
jurisprudence by allowing for the non-applicatidne® law in Germany under certain conditions (the
so calledausbrechender GemeinschaftyaRki

Thus, in its thirdSolanggudgment, on the Maastricht Treaty, the BVerfGjlesallowing the
ratification of the Maastricht Treaty by Germanyade clear that the future development of the EU
remains under the conditional approval of the B@erThus, it reasserted its “reserve jurisdictiontia
signalled to the ECJ that it was prepared to qoesthe doctrine of supremacy of EC law and
consequently the authority of the ECJ. In otherdspthe BVerfG challenged the ECJ’s self-declared
supremacy over national laws and institutions, ithpact of which largely depends on voluntary
submission by national courts. At that time, thiatrenship between the BVerfG and the ECJ had
become somewhat frosty—to say the least.

The vigilant attitude taken by the BVerfG towartlse ECJ was justified, at least from its own
perspective (as well as that of much of Germaneré) by the position adopted by the ECJ and the
Court of First Instance (CFI) towards the EC “bamaegulation” and its inconsistency with WTO
law?°* In short, German importers claimed that the ECabarregulation essentially disrupted their
import opportunities because it made their impdreen Central and South America much more
expensive. This, the importers argued, constitidediolation of their fundamental rights over
property. Moreover, they argued that the inconsigteof the banana regulation with WTO law, which
is an inconsistency of a lower norm (EC bananalatigu) with a higher norm (EC Treaty, ECHR),
could not be accepted on the basis of the rulawfdnd the ECHR. However, the ECJ and CFIl were
not prepared to review the compatibility of the B@nana regulation with WTO law or the
fundamental rights protected by the ECHR and/oionat constitutiond®® Thus, they left the EC
banana regulation intact.

Moreover, in parallel proceedings before Germarrtspthe importers claimed that this also
constituted a violation of the German ratificatiant of the EC Treaty and should therefore be
qualified as an “ausbrechender Gemeinschaftsaktiinvthe meaning oBolange Il Nevertheless, by
the time the BVerfG was finally called upon by theankfurt Administrative court to disapply the
banana regulation by qualifying it as “ausbrechen@emeinschaftsakt”, the composition of the
BVerfG had changed compared to the time ofStdange Illruling. Apparently, the BVerfG now
found the time ripe to offer the ECJ a “peace yredly essentially giving up the concept of
“ausbrechender GemeinschaftsaRf’As a result, in itSolange IMjudgment the BVerfG held that it
would review EC law measures only in the case that minimum level of fundamental rights

(Contd.)
2% n its BVerfGE 89, 155 (Maastricht Treaty, Solantijpdecision available at:
http://www.servat.unibe.ch/dfr/bv089155.html, theVeBfG defined the conditions of ‘ausbrechender
Gemeinschaftsakt’ as follows (at para. 106):

If European organs applied and developed the Eldtyri@ a way that is no longer covered by the Gerret
ratifying the EU Treaty, than the measures reggltirerefrom would not be binding in Germany. Theran
organs would be prevented by reason of German @atital law from applying them. Accordingly, the
BVerfG reviews whether the acts of European organwin within the limits of the German ratificatiant or

go beyond them. (author’s own translation).

294 For a detailed discussion see: U. Everling, Wilt@e slip on bananas? The banana judgment of@JeaRid
national courtsCommon Market Law Revie®®96, pp. 401-437; N. Lavranos, Die Rechtswirkung WTO
panel reports im Européischen Gemeinschaftsreetiesa deutschen Verfassungsredatiroparechtl999, pp.
289-308.

2% gee N. Lavranos, The Communitarization of WTO DispSettlement Reports: An Exception to the Rule of
Law, European Foreign Affairs Revie2005, pp. 313-338.

29 BverfGE 102, 147 (bananas) Solange IV, availatiehtip://www.servat.unibe.ch/dfr/bv102147.html.eSe
generally: I. Pernice, Les bananes et les droitddmentaux: La Cour Constitutionnelle Allemandé l&point,
Cahiers de Droit Europee@001, pp. 427-440; C. Grewe, Le ‘traite de paixe@va Cour de Luxembourg:
L’arret de la Cour Constitutionnelle Allemande d6.2000 Relatif au Reglement du Marche de la BarReeue
Trimistrielle de Droit Europeeg001, pp. 1-17.
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protection was no longer guaranteed by EC organs general level’?’ Therefore, even though
declaring an EC law measure an “ausbrechender @Geoheiftsakt” still remains possible, the
conditions in place for this are extremely diffictd meet. In effect, only an act of the EC tha¢go
completely against basic fundamental rights onreeg® level—and not only in one or several specific
cases—would meet the criteria. The BVerfG thus rddwack to its seconfolangedecision, thereby
accepting the jurisdiction of the ECJ to a maximemtent, while at the same time limiting its own
“reserve jurisdiction” to a minimum.

The honeymoon, however, did not last very long.sTisi because the ECJ trespassed on
another “holy ground” of member state law, nametyminal law. While member states had accepted
that criminal law is an important and necessary moment of the EU, as illustrated by its third gilla
(Justice and Home Affairs, renamed Police and dei€iooperation), the member states clearly did not
intend to bring criminal law into the first pilléthe Community) and delegate competence to theoEC t
impose criminal law obligations with supranatiofaice (that is, endowed with supremacy over the
national laws of the member states). But the ECJammtly thought otherwise and rendered
groundbreaking judgments Rupind®® andCommission v. Counéif.

In Pupino,for the first time the ECJ stated that nationalre® must apply and interpret their
national criminal procedural law as far as possiblaccordance with the third pillar. In other werd
similar supremacy effect to that of the first pillaust be attached to the third pillar vis-a-visiorzl
law.

In Commission v. Councihe ECJ explicitly held for the first time thatromal law measures
can be prescribed by the Community legislaturegterpurpose of maximum enforcement of EC law
(in this case EC environmental law measures). Thesns that criminal law measures such as
minimum and maximum fines and prison terms canrlesquibed by EC law measures, i.e. first pillar
measures.

Consequently, criminal law has entered the Commuegal order and continues to expafft.
When this development is combined with the contirsustream of far-reaching legislation in the third
pillar, one may detect a forceful impact of EU law national competencies in criminal law issues,
which increasingly affects individuals directf}.

Therefore, when the BVerfG had the opportunity écide on the German law implementing
the European Arrest Warrant (EAWY, it is perhaps not surprising that it returned he $olange

297 |n its decision on the EC banana regulation BV&fI®2, 147 (bananas) Solange 1V, the BVerfG defifed
conditions as follows:

Thus even after the decision in Solange lll, retaiby national courts before the BVerfG are inadibis if
they do not argue that the required level of funeatal rights protection within the EC, including E€ase-law,
has fallen below the standard as determined inngeldl. Accordingly, a request must prove in dethdt a
violation of fundamental rights by secondary EC lmgasures is general and that the level of pratedias
fallen below the minimum level as determined by@erman Constitution. (author’s own translation).

The crucial condition is that a violation of fundantal rights by secondary EC law (such as the Etteas
regulation) must be specifically proven by showihat the absolute minimum level of fundamental tsgk no
longer generally guaranteed.

298 Case C-105/03 (Pupino) [2005] ECR |-5285; seehamt E. Spaventa, Opening Pandora’s Box: Some
Reflections on the Constitutional Effects of thecB&n in Pupinp European Constitutional Law Revi@07,
pp. 5-24.

%9 Case C-176/03 (Commission v Council) [2005] ECRBF9; see also: J. Prinssen, Doctrinal Legal Eéfett
EU criminal law: A transfer of EC law doctrinesf; N. Lavranos / D. Obradovic (edsliterface between EU
Law and National LawEuropa Law Publishing 2007), pp. 313-331.

300 5ee eg: Case C-440/05 (Commission v. Council) JRECR 1-9097.

301 See generally: A. Dowes / O. Lynskey, The evegtnarm of EC law: The extension of Community
competence into the field of criminal la@pmmon Market Law Revie@08, pp. 131-158.

302 BverfGE 113, 273 (European Arrest Warrant) avaéadt: http://www.servat.unibe.ch/dfr/bv113273.html
See generally: O. Pollicin&uropean Arrest Warrant and Constitutional Prilesipf the Member States: a Case
Law-Based Outline in the Attempt to Strike the Rialance between Interacting Legal SysteGs;man Law
Journal 2008, pp. 1313-1355, available at:
http://lwww.germanlawjournal.com/pdf/\Vol0O9No10/PDFolV0O9 No_10 1313-
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formula as developed in itdaastrichtjudgment Solange 1l). TheEAWcase concerned the issue of
the constitutionality of the German act implemegtihe European Arrest Warrant, which was adopted
within the third pillar as an EU Framework Decisidime crucial novelty of the EAW is the automatic
binding force that is given to arrest orders frony &£U member state and their automatic mutual
recognition. In other words, a member state thaggsiested to arrest and transfer a citizen (ifictud
its own nationals) to another EU member state ibonger able to review that decision. The BVerfG,
however, held that despite the current level odAmental rights protection guaranteed by the ECJ,
the ECHR and the other EU member states, the plitysitf judicial review by the BVerfG in
individual cases as guaranteed by the German Quiisti could not be affected or exclud&d.
Accordingly, the “reserve jurisdiction” of Germaaurts, and ultimately of the BVerfG, in this matter
remains intact.

In other words, the BVerfG continues to exercise jitrisdiction regarding third pillar
measures irrespective of the existence of any t@mMiECJ jurisdiction in this area. Hence, in pplic
areas that inevitably affect fundamental right@isubstantial way, such as in matters of police and
judicial cooperation (third pillar), the BVerfG ist yet prepared to limit its jurisdiction in thanse
way that it did regarding first pillar cases. Aatimigly, one can now distinguish between a rather
limited BVerfG “reserve jurisdiction” in first pilr cases and a rather broad “reserve jurisdiction”
third pillar cases.

In sum, it can be concluded that thelangemethod has been used by the BVerfG in a flexible
way in order to allow it to accommodate its juridinal relationship with the ECJ according to
developments in ECJ case law, as well as develojgnoenthe more general European political scene.
Accordingly, theSolangemethod enables the BVerfG to limit its jurisdiction favour of ECJ
jurisdiction depending on the current Europeanlleféundamental rights protection. In short, athig
level of fundamental rights protection means limhibeterference from the BVerfG, while a low level
of fundamental rights protection means more interfee from the BVerfG. Nevertheless, this
flexibility should not be misunderstood as implyired any time a complete renunciation of
jurisdiction, since the BVerfG has always maintdiits ‘reserve jurisdiction’.

4.2 The application of the Solange method at ttexmational law level

Keeping the origins of thBolangemethod in mind, it is an interesting exerciseply the method in
those case studies in which it was not appliedisooder what the effects of its application would
have been. Thus, in this section B@angemethod is tested hypothetically in all the caseliss with
the exception of the UNCLOS arbitral award in h@X plantdispute and thBosphorugudgment of
the ECrtHR, since in those cases it was actualbyiegh

In the MOX plantdispute, instead of seizing its jurisdiction, t8€J could have opted to
decline its jurisdiction by applying tHeolangemethod and referring the parties back to the UNCLOS
arbitral tribunal for a final decision. In this waye ECJ could have respected the existing jutisct
of the UNCLOS Arbitral Tribunal and would have gped the parties from re-litigating the dispute
before the ECJ with the danger of potentially detifig rulings. This would also have shortened the
length of proceedings consideraBySuch a move by the ECJ would have been partigulisit-free
in this case, since the UNCLOS Arbitral Tribunalosled so much consideration for the ECJ
jurisdiction that it can be assumed that it wousdién shown similar consideration to the relevant ECJ
jurisprudence. Thus, the risk of a possible divetge conflict ruling would have been very low

(Contd.)
1354 _Developments_Pollicino.pdf; F.  Schorkopf,Der  Europdische  Haftbefehl vor dem
BundesverfassungsgeriagtMohr Siebeck 2006).

303 |pid., para. 118.

3041t should be noted that even though the ECJ judginetheMOX Plantdispute in which it seized jurisdiction
regarding UNCLOS dates back to May 30, 2006, theCUQS arbitral tribunal terminated the proceedingyon
on June 6, 2008 without discussing the merits efdhise. See UNCLOS Arbitral Tribunal, (MOX plai@yder
No. 6, Termination of Proceedings, available at:
http://lwww.pca-cpa.org/upload/files/MOX%20Plant%28er%20No0.%206.pdf.
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indeed. There was therefore no reason for the B@& tconcerned about the uniform application of
EC law within EC Member States. However, as disedsdove, the ECJ did not show any sign that it
would apply theSolangemethod towards the UNCLOS Arbitral Tribunal or astyer international
court/tribunal in general. Instead, it opted tdralanaximum exclusive jurisdiction.

Similarly, neither the OSPAR Arbitral Tribunal wiaxlined to apply th&olangemethod. If it
had, and consequently declined its jurisdictiore garties would have had to go to the ECJ and
relevant Community law would have been appliedhia ¢tase. This in turn would have ensured the
uniform application of EC law. At least the OSPARb#Aral Tribunal was obliged when exercising its
jurisdiction in this case to take relevant EC lavd &CJ jurisprudence fully into account rather than
adopting a divergent approach.

The application of th&olangemethod in thdJzeren Rijndispute would have clearly made a
huge difference to the outcome of the case. Byyamplthe Solangemethod, the IJzeren Rijn Arbitral
Tribunal would have declined its jurisdiction invéaur of the ECJ. Since EC law was so obviously
applicable in this case, this would have been tiig appropriate solution. As a result, the ECJ woul
have been placed in a position to adjudicate tspule, thereby ensuring the proper and uniform
application of EC law (especially the Habitats Diree) within EC Member States. Moreover, this
would have prevented the 1Jzeren Rijn Arbitral Trial from formulating its inventive but flawed line
of argument justifying its jurisdiction. Finallyt would have sent a strong message to EC Member
States that they should stop trying to circumvkatECJ when they think it is in their interest tosb.

In this way, the authority of the ECJ would haverbstrengthened rather than weakened.

In theMexico soft drinkgase, th&olangemethod could have been applied by the WTO panel
and Appellate Body in order to force the partiesmiuned in the dispute to find a solution within the
NAFTA dispute settlement body rather than litighte same dispute again before another B&tixs
mentioned above, thBlexico soft drinkdispute is closely related to the much broader land-
standing sugar dispute between the US and Mexice.WTO panel and Appellate Body had already
found Mexico in breach of similar measu¥8sso there was no need to re-litigate the dispgtena
before the WTO, in particular, since Mexico had aeptly been trying for a long time to establish a
NAFTA panel, but this was always blocked by the .9’3f the establishment of a NAFTA panel
could have been induced by applying tBelangemethod, it would also have strengthened the
authority of the NAFTA dispute settlement system.

The Brazilian Tyrescase is particularly interesting because it iflaists in one and the same
dispute the consequences of both the applicatidnnan-application of th&olangemethod. On the
one hand, the WTO panel applied tBelangemethod to the extent that it accepted that Braad
adopted the disputed measure in order to implethentuling of the MERCOSUR Arbitral Tribunal.
Moreover, the WTO panel accepted the findings efMERCOSUR Arbitral Tribunal as a fact of the
case and did not review Brazil's defence strategfpre that tribunal. In other words, even though th
WTO panel exercised its jurisdiction in the cagesespected the jurisdiction of the MERCOSUR
Arbitral Tribunal and took its award adequatelyiaiccount by concluding that Brazil did not violate
its WTO obligations when implementing the MERCOSAIRItral Tribunal decision. Thus, the WTO
panel showed comity and delivered justice.

On the other hand, the WTO Appellate Body’s appno@mevards the MERCOSUR Arbitral
Tribunal's decision was quite the opposite. Althiodlge WTO Appellate Body avoided reviewing the
award of the MERCOSUR Arbitral Tribunal, it did disss and censure the way Brazil implemented
that award. Indeed, it went even further by criiog Brazil's defence strategy and suggesting which

305 NAFTA, Review of the Final Determination of the Antidungpinvestigation on Imports of High Fructose
Corn Syrup, Originating from the United States ofnekica, (MEX-USA-98-1904-01), available at
http://lwww.nafta-sec-
alena.org/app/DocRepository/1/Dispute/english/NAFThapter_19/Mexico/ma98011e.pdf.

308 WTO Appellate Body Reporfylexico — Antidumping Investigation of High Fructd8ern Syrup (HFCS)
(Article 21.5-US), case WT/DS132/AB/RW, adopted the DSB on 21 November 2001, available at:
http://lwww.wto.org/english/tratop_e/dispu_e/caséds®E32_e.htm.

307 see generally: J. Pauwelyn, Adding SweetenersfiwvSod Lumber: the WTO-NAFTA ‘Spaghetti Bowl’ is
Cooking,Journal of International Economic La2006, pp. 197-206.
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provision Brazil ought to have relied upon befdre MERCOSUR Arbitral Tribunal. In short, had the
WTO Appellate Body applied th®olangemethod it could have ensured a more consistentutasn
of the dispute and would have ensured that the MBRAIR and WTO law obligations remained
congruent.
The ICJ'sGenocide Conventiojudgment is another example illustrating that aipglication
of the Solangemethod would have resulted in a different and emfrthe point of view of the
uniformity of international law — preferable outcenmEven though the ICTY never challenged the
jurisdiction of the ICJ and its competence to sthgelaw regarding general international law issues
the ICJ considered it necessary to criticize th&€MQuite strongly and limit its jurisdiction. As a
consequence thereof, divergent jurisprudences exgsrding the application of the proper test for
determining whether or not the conditions for indixal/state responsibility for international crimes
are met. This creates unnecessary fragmentatiartenooing a vital point of general international law.
The ICJ could have avoided this situation if it fzgblied theSolangemethod. The ICJ could
have easily adopted the approach of the ICTY, theensuring the uniformity of international law
and strengthening both the authority of the ICTYd ars own. Moreover, and maybe even more
importantly, the ICJ could have ensured that theifimevents in the Balkans be treated equally, i.
that the perpetrators were actually punished.

To sum up, from the hypothetical application of 8®angemethod in these cases one can draw the
following conclusions:

First, had theSolangemethod been applied by all courts and tribundis, length of the
proceedings would have been shortened and it woaNeé resulted in a more consistent and uniform
application of law’®

Second, the authority of the courts and tribunalald/have been enhanced if they had applied
the Solangemethod and thereby acted in a coordinated andieftimanner, which in turn would have
strengthened the various dispute settlement systewaved. In other words, the consistent
application of theSolangemethod would contribute towards a more rule-badisgute settlement
culture between states.

Third, as a result of the previous points, trudiggswould have been delivered towards the
parties, the courts and tribunals and the lega¢rsréhvolved. In other words, tif&olangemethod
would have contributed to the rule of law.

In sum, it can be safely concluded that a systenzaid consistent application of tBelange
method by all courts and tribunals would allow foe adequate resolution of issues of jurisdictional
competition. Nevertheless, the case studies alsov sihat comity between the ECJ and other
international courts and tribunals does not worktgglf, but rather needs to be actively appliecalhy
courts and tribunals.

SECTION 5
CONCLUSIONS

The previous sections have highlighted some of fthrelamental issues of international law by
examining the effects of the proliferation of imtational courts and tribunals.

States continue to set up international courtstebdnals in ever larger numbers essentially
covering all fields of law. In principle, of coursthis development must be welcomed as it allows
states — and also other actors on the internatjglaak — to resolve their disputes by peaceful mean
rather than through the use of arms. This instihdiization, or as some even argue

38 gee extensively: C. Romano, From the Consensuathéo Compulsory Paradigm in International
Adjudication: Elements for a Theory of Consedéw York University School of L&2©06, Paper 20, available
at

http://Isr.nellco.org/cgi/viewcontent.cgi/articledl19&context=nyu/plltwp.
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constitutionalization, of international law addsthe multiplication of legal orders and (sub)regine
and intensifies the interaction between them. Iddeee are living in a multi-level, multi-polar,
polycentric world that is dynamic, constantly chimggand re-arranging the relationships between
states, I10s, multinationals, NGOs, individuals etc.

The proliferation of international courts and trilals, and with it their increasing power to
shape these complex relationships, is just onecaspk the globalization and legalization of
international relations. The main problem with thi®liferation is the fact that it takes place m a
uncoordinated fashion, without clearly formally uéging the jurisdictional relationship between all
the various international courts and tribunals.sThads to competing or overlapping jurisdictiois.
such, overlapping jurisdictions is neither a newhbem nor does it have to be problemader se
Indeed, there are many examples of multi-leveldguadlirelations, within a federal state or between
national courts and the ECJ, which function pelyestll. The difference, however, in international
law level is the lack of hierarchical organizatimnany other form of coordination between the c®urt
and tribunals to ensure that at the end of thegaothere will be one final and authoritative deais
that resolves a dispute.

As a result of this uncoordinated proliferationirernational courts and tribunals, the chance
of conflicting jurisdiction significantly increase3his in turn can lead to a fragmentation of the
international legal order, particularly if divergeor conflicting rulings on the same legal issues a
rendered. Of course, using the metaphor of fragatiemt presupposes that the international legal
order was once a unified, well-organized legal praied is now threatened by the proliferation of
international courts and tribunals. Obviously, tiza& fiction, in the sense that the internatideghl
order was never unified from the outset and probabler will be, but rather has developed over time
in an uncoordinated manner. In other words, th@ardinated development of international law is the
normal state of affairs in international law. THere, occasional divergent or conflicting rulingg b
different international courts or tribunals are negarded as problematic. However, wisategarded
as problematic are major systemic inconsistentiasdffect the legal orders or regimes concerned in
their proper functioning, development and inteattivith other legal orders or regimes. For instance
in the MOX plantcase the ECJ’s extensive claim of exclusive jictgth essentially prevents other
designated dispute settlement bodies such as UNCA@8ral Tribunals, ICJ or ITLOS from
deciding disputes between EC Member States thatimayve not only UNCLOS but also EC law
provisions. Also, the fact that in the same disghte OSPAR Arbitral Tribunal created conflicting
rights and obligations as far as OSPAR and sinftl@rlaw provisions on access to information are
concerned undermines the systemic co-functioninge6f and OSPAR provisions. Similarly, the
outcome in theBrazilian Tyresdispute clearly impedes the authority of the MERBL® dispute
settlement system by putting it undkr factoreview by the WTO Appellate Body.

Accordingly, the main aim of this study has beers¢arch for a method or tool that would
assist in providing systemic stability, consisteraryd harmony between all the various legal orders
and regimes, thereby preserving trust in courtstabdnals, and thus ensure that justice is dedider
It has become clear that, while the various handdations in theory promise to be effective toals f
regulating jurisdictional competition, the unwiljjness of states to implement them by amending the
relevant legal instruments essentially eliminakbesrtpractical use.

Therefore, a solution depends on the judges arittaidss, and their willingness to apply the
soft-law tools discussed above. Besides the utitineof theres judicataandlis pendengrinciples,
the general application of comity, in particulae 8olangemethod, appears to be an effective tool for
solving issues of jurisdictional competition inys®m-preserving way.

However, theSolangemethod is only a ‘voluntary restraint instrumem/hose application
depends solely on the attitude and readiness ¢f aad every court and tribunal. Nonetheless, it is
argued that the use of this method, and for thatemaudicial comity in general, is part of the &g
duty of each and every court to deliver justice.diming so, taking due account of the existing
jurisdiction of another court and subsequently egrib the decision to not exercise jurisdictiothi
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jurisdiction of another court is more appropriatef course a task that all courts and tribunatsilsh
perform3%

Indeed, justice is part of the rule of law, which the most fundamental principle that
underpins the belief in supranational and inteomati cooperation and its advantages for the
individuals. Without firm rule of law at the suprand international level, the shift in sovereigtitgt
we currently perceive in so many different facei$ lving few benefits for the individual.

However, even the application of tBelangemethod cannot avoid unsatisfying results in soases.

For example, the application of t®langemethod effectively prevented Bosphorus from olitagin
judicial review from the ECrtHR after the ECJ hahdered its judgment. Similarly, despite the
application of comity by the UNCLOS Arbitral Tribah the inhabitants affected by the radioactive
emissions of the MOX plant still do not have angeapendent answer as to the question of whether or
not the UK violated its UNCLOS obligations.

In contrast, the failure of the WTO Appellate Botly show more comity towards the
MERCURSOR Arbitral Tribunal effectively means tt2tazil remains a dumping site for used and
retreaded tyres, which in turn will not help theiotyy combat dengue. As a result, more dengue cases
can be expected. Similarly, the failure to applynity, or at least to make a sincere effort to beidoe
gap between the different tests applied by the I@n¥ ICJ, in th&enocide Conventiocase resulted
in the inability of the ICJ to condemn the FRY, rather Serbia, for the genocide it clearly had
orchestrated. Evidently, such a judgment by theesup UN court does no justice to the victims of
these atrocities.

In sum, the challenge in each and every casefiadan appropriate balance between the interdsts o
the parties to a dispute, the institutional andesygc interests of the courts and tribunals, tigalle
orders and regimes involved and the interestseoirttlividuals concerned.

The general application of comity, in particulag Bolangemethod can assist in finding this balance.

Nikolaos Lavranos
Max Weber Fellow, 2008-2009

309 See generally on this point: E.-U. Petersmann(ilduel Judicial Governance of International Tradgquires
a Common conception of Rule of Law and Justiceirnal of International Economic La2007, pp. 529-551.
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