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Abstract

The current volume in the EUI Law Department sergdsworking papers results from the
collaboration between the Department and the Hinnaional Centre of Excellené®undations of
European Law and Polityed by Professor Kaarlo Tuori of Helsinki Univigys

Professors and researchers at the EUI Law Depatrtiname in a number of ways collaborated in the
creation and operation ¢foundations Of present and former Professors of the Departndiguel
Poiares Maduro, Hans-W. Micklitz, Wojchiech Sadueshd Neil Walker have attended conferences
by Foundationsas speakers. It has been a valuable source ofméadhspiration for me personally
first to participate in the building-up and laurafiFoundationswhile still at Abo Akademi University

in Finland, and then to engage in collaboratiorilie same Centre of Excellence after moving to the
EUI as of September 2008.

Law and Security - Facing the Dilemmiasa collection of papers emanating from so-calledking
group Il within Foundations headed by Professor Kimmo Nuotio of Helsinki Wnsity. As much of
my own research, writing and teaching at the EUklated to terrorism and counter-terrorism, it has
fallen naturally to me to engage from the EUI sidéh the work done within Foundations.

This collection of papers maps several dimensidrithe multifaceted relationship between law and
security, looking,inter alia, into issues related to the fight against terrorigmiminal law more
generally, and the invocation of security amongti®ate aims for the limitation of human rights.| Al
authors are either members of Foundations or Etdamiehers.

| wish to thank Ph.D. candidate Ciaran Burke far &sgsistance in putting together this collection of
papers.

Florence, June 2009,

Martin Scheinin
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European Security Constitution

Kaarlo Tuori

The Many Constitutions of Europe

Europe is living in an era of a plurality of comstions. But not only that: there even exists aglity

of pluralities of constitutions. There are many stitntions in Europe in at least three sensestlyirs
constitutional concepts, starting from “constitatidgtself, are assigned divergent meanings and read
through divergentonceptionsThis variety can be traced back to differencesuitural backgrounds
as well as strategic professional or institutioimdérests or politico-ideological affiliations ohe
discussants. Secondly, not only do conceptionshefdonstitution vary, but we can also point to
differentconceptsof constitution, with different connotations areferents. And thirdly, we have the
plurality of constitutions in the sense of the sistence in Europe of trans-national and national
constitutions. Constitutional pluralismas the term has been used in recent Europeatitabosal
debates, is an interpretation of the plurality ohstitutions especially in its last sense, as the c
existence of trans-national and national constitigti In what follows, | shall ignore the pluralism
debate and, instead, focus on the second senseaddan constitutional plurality.

The cacophony characteristic of European consiitatidebates does not result solely from divergent
conceptions of one and the same concept. Constialtiobject-language also includes different
conceptsof constitution, with different connotations arefarents. Thus, the concept of constitution
implicit in the ordo-liberal theory of European aomic constitution \(Virtschaftsverfassungs not

the same as the concept of constitution implicithe writings of scholars detecting a process of
constitutionalisation running through the landmeekcisions of the ECJ in the 1960s. In front of this
plurality, the first task for a theorist of Europekaw — located on her slippery meta-level - is to
elaborate a taxonomy of the concepts employedeadhiect level, perhaps complemented by her own
conceptual proposals concerning emerging but stifnamed European constitutions. EXxisting
discourse, existing linguistic usage, providestheorist with her starting-point, but merely a stey-
point. The theorist may also put forth her own @ptoal suggestions, and, if she takes seriously the
scholarly obligation to add to the clarity and Ilggbility of European law and to give the present
polyphony a contra-punctual twist, she even shdid.a taxonomy is not all. Obviously, the diverse
concepts must have something in common, at leashénsense of family resemblances, which
accounts for and warrants the use of the same teonstitution”. What that something is makes up
the general or meta-level concept of (European}tttotion. Finding the common denominators of
concepts of constitution and (re)constructing aantevel concept is the second, concomitant task
facing a constitutional theorist of European lawe3e two tasks should not be taken in isolation but
rather, as mutually presupposing and supportindy edber. In order to arrive at a taxonomy of
putative European constitutions, we have to starhfa tentative meta-level notion, which then can b
further substantiated after exploring more in deftth individual instances of constitution. The
Rawlsian term “reflective equilibrium” might be appriate for describing interaction between the
two levels.

| take my cue for differentiating European consitus and, simultaneously, (re)constructing a
general concept of constitution from Niklas Luhmahte examines “constitution” as a relational
concept. According to him, constitution establishedructural couplingbetween two differentiated

sub-systems of modern society: the legal and palisystems. | shall adopt the idea of the relation

1 A terminological clarification: When | speak of #pean constitution, the reference is to the tratisnal level. By

contrast, the expression "constitutions in Europedvers both the transnational and the national lleve
Correspondingly, "European law”, too, involves themnsnational connotation.



Kaarlo Tuori

character of constitution but detach it from itshimannian context and give it a more general turn.
“Constitution” is a relational concept: through sttution, the law relates to something else. Let u
call this theconstitutional relation The relation may be, not only constitutional, buén constitutive.
This is the case when constitution constitutes dhieer pole of the constitutional relation. But
constitutional relation is not necessarily consti] constitution may also constitutionalise scamad
already existing. Luhmann examines merely a s@lgisp, albeit a paradigmatic one, of constitution:
namely, political constitution. In addition, hisstgms-theoretical framework allows for only one
particular type of constitutional relation: namedjructural coupling.

The constitutive significance of the constitutiomalation for constitutional theory implies thaeth
taxonomy of constitutions and corresponding corxspibuld be based on an analysis of the other
pole of the relation, that is, the “something” thigh the law relates through the constitution. My
proposal for European-level taxonomy is the follogyi

- economic constitution,
- juridical constitution,
- political constitution,
- social constitution and
- security constitution.

Each of the fields appearing as the other pold@fcbnstitutional relation, with perhaps the exicept

of security constitution, has been discussed irstitotional terms; constitutional vocabulary, altgh
perhaps not the very concept of constitution, i®eay part and parcel of the object-language.
Economic constitutions about the relation of the law to the fundamisntd the economic system;
juridical constitutionconcerns the fundamental features of the legaésysit establishes a reflexive
relation of the law with itself; througbolitical constitution the law relates to the political system or —
to use a different political vocabulary — to thelifpoand contributes to both its emergence and
containment; through itsocial constitutiona polity defines its relationship to the sociéé-world,

the social conditions of life, of its members; afidally, throughsecurity constitutionlaw is related

to the security system consisting of security agenand their inter-relationships.

Relational character is not a privilege of consiitoal law: as we have been taught by the instinai
theory of law (and Friedrich Carl von Savigny asptedecessor!), all law can be examined from the
perspective of its interaction with its object efyulation: the law generates legal-institutionait$a
and this, arguably, is the very point of law. Seréh must be something particular in the way
constitution relates to its regulatory object. Certed to the idea of ‘constitutiveness’, “consignt
invokes a sense ohigher” law, the observance of which is secured through paati@arrangements,
say,constitutional reviewpy aconstitutional courtin the context of European constitution(s), “légh
law” is law whose primacy, directed both to MemBg¢ate law and to inferior normative acts by EU
institutions, is guarded by the European Courtustide as the constitutional court of EU law.

As a legal speech act, constitution involveslam to autonomycomparable to a Declaration of
Independence. Drafting a constitution is the firshg a newly-independent nation state engages in,
and in adopting the constitution, it reinforces étaim to autonomous existence. Thus, through its
landmark decisions, epitomising juridical constanglisation, the ECJ raised a claim to independenc
of the Community legal order with respect to bo#tianal legal orders and international law. In the
European context, autonomy equiansnationalisationas a trans-national legal order and polity the
Community or the Union asserts its distinctivenesn both national and international legal and
political models. In addition to autonomy, condidnal vocabulary implies a claim to or promise of
unity, order and coherencé constitution is supposed to provide for a dinoed unity at both ends of
the constitutional relation: both in law and inriégulatory object.

As “higher law”, modern constitutions include twaaim constitutional elementsan institutional-
organisationaland arights-orientedone. These are related to two basic functionsooistitution
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which in different constitutional cultures have eeed varying emphasis: power generation and
power restriction. Through its institutional-orgsaional element, a constitution establishes power-
wielding authorities whose authority is, howevemnstrained by the rights-element. Such an analytic
distinction serves the examination of the diverseogean constitutions, too. The rights-dimension of
modern constitutions alludes to thaidividualist or individualising orientation. Modern constitutions
are not only about power, they are also about iddals as subjects of power in the two the meanings
of the term “subject’; about the private and publamtonomy of individuals. European
constitutionalisation has been a process of indafidation as well: a process of establishing direc
connections between the Community or the Union ‘dnel peoples of Europe”. The process lends
itself to an analysis in the framework @fizenship an analysis of cumulative addition of new layers
to European citizenship.

There is one more idea which constitutional objangguage evokes and which should be heeded in a
meta-level constitutional discussion. At least drthe positive value connotations of constituéibn
concepts derives from their promise Mgitimacy Often enough, the aim of proponents of
constitutionalisation is to enhance the legitima€yhe other pole of constitutional relationshipys
European economic order, European legal systemuoopgan polity. Accordingly, the claim of
constitutionality is often translatable to a cldegitimacy.

“Constitutionalisatioy along with its sub-concepts, such as transnatisation and individualisation,

is a pivotal concept for European constitutionaalgsis but of lesser use in many nation-state
frameworks.  “Constitutionalisation” is an evolutery counterpart to the revolutionary-tuned
concepts of constituent powedemosand constitutional moments, which, in my view, aet
transferable to an examination of European cortigtite, which have not resulted from the exercise of
constituent power by a Europealemosat an identifiable, single constitutional momelatis no
coincidence that European constitutional scholar&tuses so much on the history of the legal daspec
of European integration. European constitutionas a stand-still phenomenon but, rather, an ever-
uncompleted series of legal speech acts. It isvaluttonary and, contemporaneously, a differentlate
process: all the putative European constitutionge h#ot developed simultaneously, or at the same
pace but, rather, successively, following a certaiter. Especially in countries with a formal, weit
constitution, the tacit understanding is that, sayidical and political constitutions emerge and
develop parallel to each other. The very talk dfedent constitutions, distinguished by their sfieci
regulatory objects, may sound strange in natiotest@ntexts. By contrast, typical of European
constitutionalisation is — to borrow Ernst Bloclegpression -Gleichzeitigkeit des Ungleichzeitigen
This entails a new task for European constitutiss@lolars: to track the diverse temporalities of
European constitutionalisation and to detect therimal logic inherent in its course; provided, of
course, that there is any such logic!

According to my (hypo)thesis, European constitwl@ation is susceptible to a periodical division
where each stage receives its colouring from aiqudait constitution. Reflecting the temporal and
functional primacy of economic integration, thesfivave proceeded under the auspices of economic
constitution; in the second phase, the emphaditedto juridical constitution; during the third we

the focus was transferred to political constitutiespite the efforts in the dimension of a social
constitution, the main contender for the pacemakeEuropean constitutionalisation in the post-
Constitutional Treaty interregnum — and, arguabklyen earlier — has come from another direction:
from an emergent security constitution.

Security Constitution as an Anti-Constitution

Security is not merely a policy function among othé\t the Treaty level, it was given prominence by
the Maastricht's Treaty’s provisions on the secamnd third pillars: the second pillar focusing on
external and the third pillar on internal securityowever, as these pillars were based on
intergovernmental premises, the provisions includedhe TEU provided but a starting-point for
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subsequent constitutionalisation in terms of tratisnalisation and detachment from the orbit ohbot
international and national law. Emphasis in constihalisation has lain on internal security, whish
at least partly explicable by the relative minagngiicance of legal instruments within the second
pillar. Determination of the other pole of the ciitational relation might be seen to raise diffites.
However, a European system of internal securitp ise arising, whose institutional core consists of
nation-state and transnational police, border-cbrdnd immigration agencies, interrelated through
various informational and communicative networks.

At the national level, the security system mairgancuriously ambivalent relation to the constatuti

On the one hand, according to traditional liberdeof-law andRechtsstaatonstitutionalism, the
agencies of internal security form the main addressf the constitution’s power-constraining
function. In continental Europe, this function catoebe viewed through the opposition between the
Rechtsstaand the police state. A central claim of constindlism was to subordinate the latter to
the former; the police state was the ‘Other’ ®echtsstaatonstitution, something pre-existent which
was supposed to be negated rather than constibytetde constitution. But security considerations
make a (re-)entry into the constitutional sphere aagpublic interest justifying limitations to
constitutionally guaranteed rights: what originallgs supposed to be constrained through constitutio
is turned into a ground for restricting the protexeffects of the constitution. The same logiclesp

to European and international human rights pratactas can be read from the limitation clauses
included in the rights provisions of the ECHR. Egesrcy powers also display a peculiar dialectic
between the external and the internal: throughonati and transnational constitutional provisions,
derogations from the constitution, which free tleewity system from constitutional constraints, are
labelled as constitutional.

In the EU, the security system has not precedestitotionalisation, but has largely been brougha in
existence through it. At least in the initial statiee focus has been on the power-constitutingrentd
on the power-constraining functions of constitudilisation. Especially before September 11, most of
the impetus came from internal constitutional logfoom spill-over effects of the economic
constitution, in particular the free movement ofrkers. The removal of internal border controls for
the sake of a transnational market economy ledhéoperception of a need to coordinate external
border controls, as well as other action fieldshef security authorities. Even in the wording of. &
TEU, the Area of Freedom, Security and Justiceefindd through the overreaching aim of assuring
free movement of persofsAfter the Amsterdam Treaty and the Tampere Eunop€auncil
Resolution in 1999, security has formed one ofrtizst expansive policy and legislative fields of the
EU. The post-September 11 fight against terroriamprovided it with additional momentum.

As has been the case with earlier waves of cotistilisation, constitutionalisation of the secyrit
system has proceeded as a gradual transition fntergovernmentalism with its strong international
law traits towards transnationalisation. Here thrasferdam Treaty was the milestone. It transferred
visa, asylum, immigration and other policies redatéo free movement of person from
intergovernmental co-operation under the thirdapito the Community pillar. It also subsumed the
Schengen rules to work under Community law and ttetached it from its international law
moorings. Furthermore, the jurisdiction of the B&&B extended, not only to the issues transfeoed t
the Community pillar, but also to the legal instents available under Title VI TEU. However,
transnationalisation of political and legislativectsion-making was not taken as far as in othecyol
fields covered by the TEC. Unanimity requirementtlie Council is the rule, and the European
Parliament has merely a consultative role. Consatyyalirect democratic legitimacy is rather weak.
The outcome is a peculiar mixture of intergoverntakand transnational features: on the one hand,
the third pillar provisions of the TEU have acqdirgansnational features, especially through the

2 According to Art. 2, the objectives of the Uniarciude maintaining and developing “the Union asasem of freedom,

security and justice, in which the free movemenpefsons is assured in conjunction with appropnmagasures with
respect to external border controls, asylum, imatign and the prevention and combating of crime”.
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jurisdiction of the ECJ, while Title IV TEC retaim®table intergovernmental traits. Member States’
hesitance in front of transnationalisation doesaawhe as a surprise: after all, we are dealing with
pivotal core area of the traditional understandifgnation-state sovereignty. This also explaires th
fact that instead of establishing transnationaliggc authorities with competences overlapping the
powers of national agencies, institutional-orgatiisel arrangements have focused on facilitating co
operation among the latter. Concerns about natiemadreignty are evident in Art. 33 TEU and 64(1)
TEC, both stating that the respective titles “shadt affect the exercise of the responsibilities
incumbent upon Member States with regard to thenteaance of law and order and the safeguarding
of internal security”. Nevertheless, transnatidmadlies have been instituted as well, such as Eyropo
Eurojust and External Borders Agency, but the faouiheir functions, too, is, on co-ordination and
information gathering and transmission.

The particular character of the security constitutis perhaps most salient in the link it estalelésh
with individuals. Earlier waves of constitutionai®n can be examined as a gradual enrichment of
European citizenship through the addition of neyeta of rights: from economic through judicial and
political to social citizenship. By contrast, withihe ambit of security constitution the individugl
not primarily conceived of as a bearer of rights &1 a security risk. Security talk is not righa#kt
rights are neither the aim nor the means of catigtitalisation but rather its putative limit. Seityr
constitution hints at the boundaries and the reveisthe citizenship granted under the previous
phases of constitutionalisation. From the perspeaif the authority, individuals are not only sudtge

of rights but also potential risks, and, moreovbey may be risks exactly as subjects of rights. In
Michel Foucault's account, the edifice of constdotl rights was erected upon a disciplinary
infrastructure, which was instrumental to producthg subject which could be endowed with the
rights. Security constitution reminds of the limdisizenship in another sense, too. Citizenshighbot
includes and excludes: it defines the membershipefolity through exclusion, by determining and
maintaining the boundary towards non-citizens. Fkeurity system specifies and supervises this
boundary through external border controls as welha visa, asylum, immigration and other policies
falling under Title IV TEC.

It is true, though, that rights talk has been used legitimating purpose. In the Tampere concdnsi

of the European Council, it was stated that “pedyalee the right to expect the Union to address the
threat to their freedom and legal rights poseddrjoss crime”. But from the perspective of civildan
political rights, such talk, hinting at a right security as a collective good, is very problematic.
According to traditional rule-of-law andRechtsstaatconstitutionalism, individual rights were
supposed to impose constraints on the measurescobidd be taken in order to promote general
security. If security is re-conceptualised as astitutional right, it is absorbed within the cohtion
and assigned (at least) equal weight as individivélland political rights. Constitutionalisatior the
security system entails the danger of a reversahefrelationship between security as a collective
good or public interest and individual liberty righthe danger of according default primacy to the
former instead of the latter.

When appraised in light of the general constitwdlaspirations for unity and coherence, the emgrgin
security constitution does not fare very well. Aadly, the inclusion of internal and external setyuim

the objectives of the EU led to increasing fragraganh in the domains of political and juridical
constitution, manifest by, e.g., the pillar-struet@nd the opting-outs allowed to Member States. In
the juridical dimension, the TEU also contributedftagmentation by introducing new second- and
third-pillar instruments whose exact legal effeantsl relationship to Community-law instruments were
far from clear. In practice, a new round of juraiconstitutionalisation was launched especially
within the third pillar. If pre-Maastricht juridi€@onstitutionalisation was limited to CommunityMa

it now covers EU law in its entirety. An importasiep was taken by the Amsterdam Treaty: the
removal of a significant part of former third-pillassues under the Community pillar signified
subsuming them under the constitutional princigleseloped within Community law. But neither
were issues still retained under the third pillpared amounting juridical transnationalisation and
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constitutionalisation. The process ongoing withie third pillar bears striking similarities to wheat
few decades ago took place within Community lawgaif, the key actor is the ECJ, who could
initiate a new wave of juridical auto-constitutiéieation relying on the jurisdiction granted by the
Amsterdam Treaty. Thus, the ECJ has started extgnuati third-pillar legal instruments general
principles which have defined Community law's riglaship to national legal orders; such as direct
effect and supremacy, as well as the overarchir legitimating loyalty principle. If the Lisbon
Treaty enters into force, it will efface at leastre of the remaining uncertainties surrounding the
reach of the constitutional principles elaboratgdhe® ECJ for Community law.

The adoption of the principle of supremacyGosta v ENELwas pivotal for constitutionalisation
within Community law. The assertion of this pririeipraised the well-known objections of the
German and lItalian constitutional courts, relatadparticular to national basic-rights protection.
Similar objections, attesting to the persistenceaistitutional pluralism, have been occasioned by
developments within the third pillar. National caversies surrounding the implementation of the
Framework Decision on European Arrest Warrant ptedi some constitutional courts with the
opportunity to (re)declare their qualificationsr@spect of the principle of supremacy and to (fejaf
the nationakolangeor controlimiti doctrine. In the rights-sensitive issues fallimgler the third pillar,
even the European Court of Human Rights may intenia the pluralist constitutional discourse. In
the Bosphoruscase, the complainant took the matter to the ECAA& the ECJ had first issued its
ruling. If generalisation is warranted, the ECtHEe®I1S not to be as eager to assert its jurisdietson
some national constitutional courts, but is reamylefer quite far to the ECJ. Yet, its decisioroals
involves a hint at &olangeapproach to the protection of human rights inEhke

Kadi, one of the most-widely debated recent rulingthefECJ, does not concern merely the security
constitution but has implications for the juridicanstitution as well: it can be read as a furtitep in
juridical constitutionalisation, as a reassertibfcoropean law’s supremacy in respect of intermeio
law. It remains to be seen what will be the reactm this claim by the actors of international law,
international-law scholars included.

The main actors pushing forward the establishméthe Area of Freedom, Justice and Security, as
well as enhanced cooperation within the third pilllave been Member States politicians, backed by
the national security apparatuses. Often enoughijticans appear to take recourse to
‘Europeanisation’ in order to realise policies gteace for which would cause difficulties at the
national plane. The low level of transparency amunaocratic coverage typical of the security
constitution has added to the allure of the Eurnpsay. Only at the later stage, during the post-
Amsterdam era, has the ECJ joined the constitutgatmn process. Scholars, in turn, have in gdnera
maintained a rather critical posture towards the ergent security constitution.



Politics of Security in an Age of Anxiety
The Double-Bind Between Freedom and Control

Sakari Hanninen

Problem-Setting

During the past two years Finland has experienaedttagic school shootings. The first one of them
took place on 7 November 2007 at Jokela High Scleoplblic secondary school. An 18-year student
killed 8 persons and then committed suicide. Thas va massacre which the gunman had long
planned, and even simulated in his home-made \eatitied "Jokela High School Massacre", which
he uploaded to YouTube only a couple of hours priothe shooting. This perpetrator described
himself in oxymoronic terms, such as "a cynicalstitialist, antihuman humanist, antisocial social
Darwinist, realistic idealist and godlike atheisthe second school shooting took place on 23
September at Seindjoki University of Applied ScescThis time the gunman was a 22-year student
who killed 10 people as well as himself. Accordioga police spokesperson this perpetrator "left
notes saying he had a hatred for mankind, for thelevof the human race, and that he had been
thinking about what he was going to do for yeatse Tiotes show he was very troubled and he hated
everything." The detective leading the Kauhajokieistigation pointed out that it was "very likely"
that the two gunmen had been in contact, but thisclasion could not be based on conclusive
evidence. What is, however, evident is that bothth&m were motivated by similar "hatred of
mankind" and were eager to exercise such "hatéitigh and "hate-talk” in YouTube where they
could exercise verbal violence and simulate measafecruelty by joining speech communities of
their liking.

Even if personally planned, these school shootiegsesent the most uncertain, the most random, the
most aleatory event which challenges the govermih@gnd the politics of security in Finland at
present. The crucial security dilemma, in theseuonstances, is how to control the random element?
Can one control the random element by law? Immelyiatfter the school shootings took place they
were thoroughly examined by the police and theidifigs, besides other first-hand professional
information on these events, have already motivatede changes in the strategies of policing and
police-work and administrative guidelines. As far the diagram of security is concerned, these
preliminary measures did not introduce any cruclelties in governing security. In fact, nearlyotw
years have passed since the massacre in Joketheasitiuation has not really changed in this relspec
It seems evident that the control of the randommeld, in the light of these events, is a true emajé

for the security complex.

The authorities did draw one crucial conclusionutlibe tragic events at Jokela and Kauhajoki. k wa
not an accident that they decided that the Joketakauhajoki massacres should be approached as
accidents, which naturally identified them withe@ement of randomness and unpredictability. After
each of these events the Cabinet (more particutagyMinistry of Justice) decided to appoint an
investigation commission to study the school smgsti In the case of the Jokela shooting, a specific
law was enacted in the Parliament (HE 51/2008 nmyrder to make sure that this investigation could
be carried out effectively. There is, however, aspicuous difference in the composition of the two
investigation commissions, which indicates a certdiange of perspective in the reception of these
events, since the Kauhajoki shooting could be wstded as a recurrence of what happened at Jokela.
The Investigation Commission on the Jokela eveobmposed of leading civil servants from different
ministries. The Investigation Commission on the Kajoki case is composed of academics from
different fields of study. Both of these boardsdawvpolice inspector (from the Ministry of Justies)

a member. Besides, and most importantly, both efe¢hboards are coordinated by the Accident
Investigation Board of Finland.
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The Report of the Investigation Commission on thikelh School Shooting on 7 November 2007 was
made public on 26 February 2009. The safety andirgégcrecommendations laid out by the
Commission are forwarded to the competent autlesrifThe Investigation Commission on the Jokela
School Shooting, just like the Accident Investigati Board of Finland, can only make
recommendations in order to enhance overall sadaty security. The Jokela event, just like the
Kauhajoki event, is approached as a most serioogleat which belongs to the category of A-
investigation. The task of the Investigation Consige has been to focus on the course of events, the
measures taken by the authorities, consequencesvalfts, shortcomings of safety rules and
regulations, the probability of recurrence, bubdisctors relevant to these events in the domdins o
education, social welfare and health especialljaasas precautionary and preventive measures are
concerned, besides the psychosocial factors. Tasretwo further topics on the agenda of the
Commission which are specific for these eventseaigigs accidents: the availability of handguns and
the influence of media, internet and video-games.

It is not surprising that the Investigation Comrmsson the Jokela School Shooting event has
followed the standard procedure of the Accidentestigation Board of Finland in investigating
serious accidents even if the Jokela (like the lafaKki) case is quite exceptional. The standard
procedure refers to a security or safety analysighvis exercised roughly in terms of danger, Isvel
of security and accident. What is here chara@drias danger can be taken to be the random,
uncertain, aleatory element which has destructoesequences, as an accident, if it materialises. It
materialises if it (the dangerous random elemeatjefrates all the levels of security and bypasses o
neutralises all the security checks or filters atle level assembled and arranged to prevent serious
accidents. It is the intention of this text, in fght of the Jokela and Kauhajoki events, to d@gmin

this frame what is the given mode of safeguardewsty in Finland at present. It will be specifiga
examined as to what it means, in the given circantsts, to make an effort to govern security
morally, socio-economically, politico-juridically nd information-technologically. These four
dimensions of securitising measures actually rédethose security checks or filters which can be
assembled and arranged in different levels of @gcun other words, with these measures it is, in
principle, possible to outdo or prevent that a dar{the random element) can materialise as a seriou
accident. It is, however, quite another matter kel and how effectively such securitising measures
can be applied in the present circumstances daentamber of counter-forces - just like the reaction
to the Jokela and Kauhajoki events so far havenéeai us.

Even if the analysis or diagnosis of the Jokela ldadhajoki school shootings as an example of how
the random element challenges the securitisingteffind practices in our society of control is the
principal topic of this article, this analysis wilbt be carried out by penetrating into the details
these events. It will rather be achieved by, fiositlining the governmental formation of secuat/a
background context to these events so that theiaffieactions to these events can be, then, athlys
in terms of governing security. The outlining ofetlgovernmental formation of security will be
attempted by taking advantage of the idea of lewdlsecurity. In doing so, since security is
understood to be constituted by the dialectics betwfreedom and force, a move from security level
to level can be taken to illustrate an increasthénsecuritisation efforts and challenges. In pedagg
from security level to security level | shall alseep in mind that the role of law can be operatiaba
each level, even though, in this diagnostic ouflithe significance of legal practices will not be
examined. It is only after this overall governméntigagnosis that the specific role of law in
securitisation will be addressed in the particalantext of the Jokela school shooting event, asd it
investigation, in which the random element drawes Ithit of the security diagram. This is also the
spectacular boundary where the following four-fdldgnosis ends. It should be also added that, due
to these specific events, this diagnosis is esiyeadluenced by the perspective of young people.
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Principle of Plenitude

Our age is characterised by an abundance of valliex,which are actualised in one form or another
Hardly no-one is more effectively influenced by #imindance of individual values and fragmentation
of ethical regimes than children and youth, whoeargd the intense process of value-formation and
world-viewing. In the ethically fragmented world tfe social, where there are available for each
person an endless number of possible combinatiovelwes and choices, the end result can be as well
individual indulgence and satisfaction as persor@hfusion and disorientation. Both of these
tendencies can multiply at the collective level,iahh profoundly challenges - positively and
negatively - all efforts in parenting, schoolingladucation.

On the other hand, we are encouraged to be freledmse among different values and, while doing so,
are congratulated for our sovereign decisions. Mgh® more effectively glamourised and bombarded
by the marketing agencies than young people whdealised bodies and virtualised minds are
uninhibitedly exploited by all kinds of commercdstichesand practices of the wonderful world of
consumption. Hardly any mode of human interactian escape this kind of commercialisation which
IS perhaps most convenient to present and realiserms of competitive games in which there are
always winners and losers. The logic of these gametimed to reside in the freedom to choose
rationally between available alternatives. Thenedsne else than oneself to praise if one winsrend
one else but oneself to blame if one loses.

In the all-inclusive market-societies human condigt conducted by incentives, incitements,
seductions and stimuli rather than by prohibiti@mmnmands, interdictions and bans. Where this ethos
of freedom is taken literally, there everybody,ldtén and youth included, are seen free to choose
nearly any course of action available aiming at eximum satisfaction of desire and subjective
utility since the sum total of such choices is presd to produce an optimum (equilibrium point). In
the ideal case, there are agriori constraints for using our liberties except thds# aire considered

to guarantee the availability of these libertie®r{Hcation of individual freedom of choice coimtgs
with the demand for individual responsibility.

Even if pluralism of values, ethical fragmentateanmd fragmentation of collective and even individual

identities correctly characterize what is goingiorthe human life-world, does this mean that the
construction of coherent moral principles, whichnche used in the securitising of mental

infrastructure, becomes insurmountable or even gsipte? Cannot we think that, in contrast to

ethical fragmentation, moral principles and rules @rovide a sound basis for universally binding

norms, which are now even and ever more unanimauslyuniversally supported, as can be seen in
the adoption of human rights. (Tuori 2007, 130}tlgrthe case that security checks can be orgdnise
against dangerous random events on the basis bfuigersal moral consensus? Even though this
guestion could be answered affirmatively, the ceuguestion must be immediately posed: to what
extent should universal moral norms influence vtdmn contracting and autonomous action in the
market and communities? This counter-question Bruga counter-answer.

Deregulation, privatisation and devolution chardeteat present many European countries too as
these societies have applied ordo- or neo-libeoditips in partaking of global capitalism. On the
other hand, calls and concerns for social contewl strengthen state machinery and work in the
opposite direction. As a solution to this dilemrdayble-bind), there has taken place a familiarrggu
freedom to move globally is connected to tightentoad at the local level. When global liberalism
joins with local conservatism we have a kind ofigiton of dual sovereignty characteristic of USesty
federalism.

Freedom to choose individually and personal respiitg for consequences characterise the liberal
mentality of rule. The privatisation of responstilis connected with the displacement of public
responsibility which cannot actualize without ptagiobligations and duties on individuals. Thishis t
rationality that is, at present, powerfully propghand disseminated. Even if this style of reaspni
would exemplify an intellectual register in domigan it does not necessarily mean that it tells the
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whole truth about what is going on in the governim@nconduct in advanced market societies. It is
good to look at the US for an example. The distisiged political scientist Theodore J. Lowi (Lowi
1998) points out that "American national governmémcame the home of liberalism; state
governments became the home of conservatism...natgmearnment policies have been almost
entirely instrumental[ly]-devoid of moral imperagiv.(t)he situation of American states was very
different. The coercion inherent in the regulatimnany conduct affecting the ‘'health, safety, and
morals of the community’ almost always possesseamosal element.” This is what he calls
"Capitalism's Dirty Little Secret": "they have noth to say about life after meltdown, or even about
what happens when the loosening creates largelésiulfLowi 1998) In fact, global liberalism and
local conservatism can be great allies. This egoatiberalism requires conservatism" does not just
mean that global capitalism requires social andatnarder and social order will require a relatively
strong security apparatus, whether national anttalesed or devolved and localised. In fact, it ldou
be written thus: more liberalism requires more eovatism, since global liberalisation of every kind
of circulation (global spatial flux), due to its eequences, must be locally checked and balanced
(local spatial fix).

Arbitrary Rule

We are playing games whose rules are under permaggotiation, and sometimes without rules. In
these circumstances the naming of the rules of mguméas to take place in the zone between systemic
silence and noise and, therefore, this negotiafemes the constant danger of arbitrary rule. The
acquisition of language and the use of it in offentin the surrounding world are naturally of
paramount importance in the development of childgned youth on all accounts. Making sense of the
world, and making (sense of) ourselves, go handaimd as long as the human being lives his life
consciously. This bond between the image of thddramd the image of the self is most intense in the
life of a young person. It is in this age that tlsecial imaginary" plays a leading role. By "social
imaginary" methods, Charles Taylor (Taylor 2007323 refers to "the ways people imagine their
social existence, how they fit together with othér@w things go on between them and their fellows,
the expectations that are normally met, and theeaterormative notions and images that underlie
these expectations.”" (Taylor 2007, 23)

Even though the natural language is certainly n@tnly medium of "social imaginary", it is essahti

in the human effort to gain a sound social existeYoung people in particular, trapped between the
narrow span of experience and the wide horizonxpketations, can find it truly difficult to give
meaning to a surrounding world in which mute ingtitnal machines or automatic market
mechanisms operate in silence, while people inrthdieels never stop talking, fussing or
caterwauling. Since nobody really knows the use&sual of these machines, one must approach
them as if they were constituents of games goingbetween participants who are constantly
negotiating or contracting about the proper rulles.these circumstances, new participants are
persuaded or deceived to believe that the arbimalgs offered by the insiders are, in fact, copied
from the missing user's manual. The main charatierdof such arbitrary rules - or games without
rules - is that there is no meaningful communicatietween players but only assumptions about the
reactions of others. In the situation of young peoa nhon-communication between generations might
be an example of such ambiguity, and, perhapsmender of a lack of reciprocal recognition. In
circumstances of ambiguity and arbitrary rule indizals are easily caught in a double bind of agxiet
so that a person can receive two or more confijctiressages so that one message denies the other.
Such messages are mediums of control of being,hwbécalyze action by encouraging choice in a
way that contradicts it. Just like William Burrowgbays: all modern control systems are riddled with
contradiction (Burroughs 1999. 341)

It is characteristic of many games that one camigiiea dream of a grand victory in spite of the
credentials, capabilities, or probabilities of atitag it. Where the rules of the game are covernethb
veil of ignorance, there this wishful thinking cae easily flourished. There are wonderful novels
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which tell stories of such dream-works, like Frétatka's "America" (and the Oklahoma theatre) and
Nathanael West's "A Cool Million". These novelsstjlike William Burroughs' writings, unveil
human situations in which the individuals involvate bound by contradictory requests or absurd
recommendations, which only serve to stalemate amaher. Such double-binding practices, and
oxymoronic figures of speech, can be charactergdtia self-congratulatory system which promises
benefits for those who already have an advantageh @ deceptive or spurious argumentation is
typical of a logic which congratulates a persondohieving a position where she/he was already in
the beginning and encourages a person to aspieegosition where she/he should have been already
in the beginning. It should be easy to grasp that kind of discourse is system-affirmative and
multiplies those effects which inhibit action byntwlling ‘being’. This kind of discourse contratiic
aspirations of political action which does not jugproduce or repeat the achieved advantages but
begins something new. Due to this perplexity tregdim of danger transforms so that following the
dissolution of collective formations there are Imftiltitudes which also incorporate insane and wible
singularities. Such a danger is especially acuteaountry like Finland where violence has deesroo

in its history and receives much understanding @edence in its masculine culture. What is really
alarming, though, is the fact that childhood is entiroroughly penetrated by violence than adulthood.
Even though children and women are often the victofiviolent acts, this grievance has not been
seriously taken on board in the political agenda.

Many of us live the age of anxiety, which espegialirdens persons who are caught in double binds
of contradicting messages. Anxiety, restlessnessdssorientation have disseminated far and wide
especially due to ever-faster circulation of alidé of material and immaterial mobile elements wvith
reach in no time. All this exchange of commoditiesncepts and codes feeds further imitation.
Sources of anxiety can be real, but since anxiatiesnental constructs, their effects are dissaiha
and imitated in the global mindscape. Some of tledfeets are explosive and violent. When justified
opposition, resistance or even anger is displacgdoltiscure resentment, hatred or wrath, the
possibility of desperate acts radically increa3d® contradictory control of being can only es@lat
this tendency and other symptoms of alienation.eiepces of anxiety gain rapidly strength when the
cherished dreams have bitten the dust in the saamkets which circulated them in the first place.
These are global markets of mimesis. For this maBorroughs speaks about the "the American Non-
Dream": "America is not so much a nightmare asradream. The American non-dream is precisely a
move to wipe out the dream out of existence. Tleamris a spontaneous happening and therefore
dangerous to a control system set up by the ncemtes.” (Burroughs 1999, 289) One should specify
that the "American dream" and the "American noradréare just two sides of the same contradictory
speech act, which feeds anxiety, which truly aé$eal when it turns out that the Dream can never
itself become a reality.

The Nordic experience reminds that well-functionsarial security and social welfare, health and
educational services supported by social rights,aar effective security check also against dangerou
random events due to individual disturbances arsamines, since they are constructed on the basis
of universal, pragmatic and secular principles usftice without having to define the citizen as a
specific type of human being in order to operatpprly and without laying unrealistic demands for
individual merit and success. The real strengtthisf kind of welfare regime is not only the materia
basis of security for each person but the fact thiat person is not subordinated under any kind of
personality, identity or rationality test in order be recognised as a rights-bearing citizen. This
approach is quite contrary to that of "rationalremmic man", who is ultimately grounded in the fear
of being controlled by others, the mortal fear bfeat capitulation to others. (Keller 1985, 121-122
Mirowski 2002, 341) The restructuring of the Nordielfare regime basing on the theory of
incentives and activation has, however, since tmy €1990s, profoundly challenged the solidarist
ethos of welfare. Does this mean that the socielirsy checks have been also displaced? Has this
happened in the name of social security of anckivet, i.e. in name of social inclusion and social
cohesion?
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Social inclusion and social cohesion are catchwuaiiish are like black boxes without a bottom: one
can place in them whatever one likes and theyhelhever filled up. In order to balance the system
all are invited but some of us only as outsidefge Tsocial question” has been characterised (Castel
2007) as the group of situations through which cietp experiences the risk of its fragmentation and
attempts to deny it. All the talk, writing and adtiies around social inclusion and social cohegjime

the impression that the "social question" so defiweuld be at the core of governmental action ef th
advanced EU countries. This talk makes sense artlyel frame of competition, economic growth and
efficiency by emphasising the fundamental role afipvork in the labour markets. In this vision the
labour market system is presented as a mediuntegretion and an answer to the "social question”,
of the young people too. However, this kind of "kedrsystem” is never meant to decisively integrate
all the (young) people living in socially vulnerabsituations nor can it be presupposed that such a
market-mechanism could cooperatively solve all tmmtradictions stemming from the clashes
between different individual values in a sociallggmented society. Rather than in terms of explicit
forward-looking political goals social cohesion asatial integration should, here, be understooa as
kind of unintentional consequence of a myriad afividual re-entries to the market which is thus
claimed to find a new equilibrium point. In this waocial cohesion is equated with the idol of
stability, an onto-theological description of thanket system. Such a description presupposeshbat t
black box has a bottom, so that, as it is fillethwiew wage-earners, the balance in the scalebwvill
found. However, it is the experience of many yopegple that they just slip through the open bottom
of the black box.

Displacement of Public Responsibility

There is an ongoing competition to transfer oresponsibilities to someone else. In a similar fashi
an effort is made to transfer them to the futurdiclv implies the delaying of decisions (un-
decidability, desistance). Examples of this condtant be recognised even in the most every-day
situations. Wherever children and young peopleh wheir parents, move in the web of private and
public institutions, they are often immediately @dko read or even sign a written agreement anlist
to oral instruction which seeks to delegate resipditg about the possible damages or misfortunes
due to their moves and movements in this web tdrntiiduals themselves. This can happen in the
market, on vacation, on the way to school, in goremnt bureaus. The reason for this is that private
and public institutions seek to delegate or trangieir potential responsibility to other agencogs
individuals as an insurance against risk or an rasse in the face of uncertainty. Such a
postponement of responsibility is a mode of govental escape. The delegation of responsibility
characterises a system which cannot be deemednsbf@for any damages, because it is seen to
function optimally by definition.

In the context of freedom of choice and liberty falf, forward-looking public obligations are
displaced by backward-looking private responsikgitwhich actualize after the (f)act. Glorificatioh
individual freedom of choice coincides with the demd for individual responsibility which displaces
forward-looking public responsibility which cannfoinction without imposing obligations (norms) on
individuals. In these circumstances, an obliged@actuty) is always a kind of corollary of indivialu
responsibility. If a specific situation is charatted by detrimental consequences of past actibas,
and only then, the question of responsibility asoaatability arises as a backward-looking decision.
If someone is not deemed responsible for anythiregific, then he is neither obliged in any specific
way. It is easy to see why this kind of "privatieat of responsibility" is a powerful argument in
diminishing the forward-looking responsibility ofilplic institutions, which do not, though, have to
give up their acquired monopoly of sanctioning hédar in cases in which individual responsibility
is recognised to have been neglected.

Displacement of forward-looking public obligatiomsth backward-looking private responsibilities
means that our conduct is conducted or governdgdrins of expectations, which is affiliated with
what could be called "xenopolitics", which alwayther comes too early or too late on the scene.
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The crucial dilemma facing public authorities sedm$e that even with increased power shares at
their disposal, there are fewer and fewer domainistwcan be politically intervened in in a forward-
looking manner, only pre-actively or re-activelyutbnot pro-actively. In other words, public
responsibility is more and more "derivative". A fidative obligation" is an obligation imposed on
future action which will be actualised in a sitoativhen the responsibility specified in the pregent
the face of uncertainty becomes true. Thereforig, ithnot an obligation which is specified in the
present in order to bring about a certain futuigesof affairs. It is rather an obligation, which
actualises only in the future when the responsjbidi then and thus recognised and actualisedi$n t
mode politics is exercised counter-factually, ag dould read the present from the point of vieiw o
the future. Such a political behaviour is typichtecision-makers who are fond of talking in thenea
of future generations, as if they gave them thelitipal mandate. Such a talk can be, but surebdne
not be voiced in the name of children and youngpfeebving in the present. The pre-active facet of
"xenopolitics” is that it is performative politicahich functions by working on people's expectation
and trust.

Activation, freedom of choice and incentives aree tsay of the day. Technologies of
‘responsabilisation’ of individuals characterizes thovernment of unemployed, of socially deprived,
of single parents, and of youth. The crowning esgign of this regime of government is the Personal
Responsibility and Work Opportunity Reconciliatidot enacted in the US in 1996, one aim of which
has been to cut spending for welfare programsnflai development has taken place elsewhere, also
in Finland, though in a more moderate fashion. Apoat of departure for such activation is a
presumption, that the individual can be active dnlga specific system, which compels the person to
take care of oneself, forces her/him to be freehSu"systems thinking" can focus on the most micro
or the most macro setting of human interaction. €hecial point is that this thinking trusts and
demands a trust in the system, and in the indiVidaly when she/he adjusts to the system. Those,
who do not adjust or challenge the operating ppiesi of the system, can be characterised as
"dangerous individuals", some of whom have to brefaily monitored.

The emphasis on individual autonomy, sovereignty @sponsibility does not necessarily mean that
the individual is trusted, rather the "system"Bsit it is trusted on the condition that "dangerous
individuals" are domesticated. But who are appredchs "dangerous individuals"? The task of
controlling dangerous action is complicated sin@nyntruly dangerous individuals are overlooked
since they are incapable of collective action. Bhoeder surveillance are usually the ones who are
estimated to be an ideological security risk to glystem or the state. It is symptomatic that, in
Finland, squatters, animal rights activists, afibglisation activists and environmental activisése
been those young people whom the Security Poliseclessified as proper targets of monitoring and
surveillance, but not suspects of school shootings.

Even if publicly organised social security is irethetreat, in circumstances where forward-looking
public responsibilities are displaced by privatspansibilities operational as back-ward looking
accountability, the role of public authorities andtitutions need not diminish in making societfesa
and secure, i.e. in producing governable persodggamernable spaces? Can this be accomplished by
political and legal means or have we confronted alghe EU and in Finland, the problem of control
in the weak state (Hamilton and Sutton 1989, 1-48)@n if the answer would be in the affirmative
and would remind of the force of state and law, onest further ask: safe and secure for whom in
what kind of governable spaces with what kind ofegoable persons? Since it seems to be the case
today that the constitutional task of public autties is above all to make a clearing for marketés

and market agents, this priority also sets crutimits to other potential political and legal
interventions which could be used in "securitisinfyastructure" but which would narrow the scope
of market freedoms. In these circumstances, one goagtion the extent of the freedom of public
authorities to decisively act in facing the randdamger.

If individual responsibility is definitely accentigal, the only thing that the state can be expédcteid
is to help those in need or distress to help themseas far as social security and social welfare i
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concerned. Such is the logic of un-reflexive adtora In this way, the state communicates that & i
passive agent in situations of social vulnerabilitese situations cannot, therefore, be approaated
political priorities. In this way the decision-makemay define e.g. poverty in an affluent society,
even growing inequalities in health as normal stafeaffairs, so that it can refrain from any daas
action in these matters. However, there can bapabunpredictable and terrifying events in the
circulation of the life-world such as school shogs, which cannot be described, even by the stake-
holders of the state, as normal events. These ®wamt be defined as states of exception where the
sovereignty is tested.

A Society of Control

We live in a society of control (Deleuze 1990)which technologies of discipline are increasingly
displaced by technologies of security, just likdigdtion is displaced by responsibilisation. While
discipline confines, fixes limits and borders, sé@gsafeguards and ensures circulation by mochgati
conduct in order to foster the bio-political body a society of control the obligation to be ffewls
expression in the privatised responsibilisatiok:-taThe freedom of individuals is equated with
responsibility interpreted as self-control, constsmvereignty, human capital, competitiveness. The
responsibilisation of individuals, along with thevatisation of responsibility, is a way of redragi
diagrams of control. In a society of control diageof security displace or radically supplement
diagrams of discipline and juridico-legal mecharssifihe difference between discipline and security
IS easy to understand, if one thinks why closimgi&d to his/her room does not work as a punishment
if there is an internet linkage to the whole widerld. Besides, the internet cannot be effectively
controlled by disciplinary technologies and it @go turn out to be an insurmountable challenge to
techniques of security such as screening, filtenpopling, tracking. However, discipline and seturi
are not alternatives. What actually changes indbaety of control is the system of correlation
between them, so that technologies of security fneca foremost modality of control directing
attention to spaces of security, the aleatory,fémm of normalisation and the bio-political relatio
between security and population. In the diagransexfurity the question of circulation is crucial,
because a certain kind of circulation makes a itekiad of life possible in the form of infrastruce.

In this sense, one can talk about "securitisingastfucture" (Lobo-Guerrero 2008), just like Fodtau
has talked about "capitalising territory" (Fouc&007, 13-17). At the bottom, this is a problenthef
series: an indefinite series of different mobileneénts which must be managed by security
technologies. The real challenge of this secuntjiseffort is the paradox arising when regimes
designed for the protection of critical infrasturet and a liberal mode of life are premised on the
identification of identities that match dangerousfiies or just obtrusive or detestable profileslfb-
Guerrero 2008). In this dilemma security is intetpd as serenity - and not just as safety, staloifit
surety - and, therefore, the focus has to be oiliemse, and the accompanying governmental
technologies have to be flexible and modulatingchSa definition of policy can be found in the
Program for internal security (Arjen turvaa 2004).

Security intervenes in possible events, to whatléatory (Lazzarato 2005): "security mechanisms
have to be installed around the random elementpopaulation of living beings so as to optimise a
state of life." (Foucault 2003, 246) In diagramsseturity a difference between risk and uncertainty
becomes pronounced so that calculative risk-managemust be supplemented by precautionary
action coping with uncertainty. In a society of tohmonitoring the circulation of series of mobile
elements, be they children, adults, teenagers, phone calls, money transfers, robberies, fligtds,
accidents, in fact, all kinds of acts, events,raatéons and transactions, is of outmost importahae
still altogether too rough and approximate to ble &b guarantee the smooth running of the circoitati
necessary for serene life of those who can othenai$ord it. When security is bio-politically
perceived, attention will be paid to minor detalfs fact, attention will be paid to phenomena & th
molecular level and even beyond, so that the lfgecof a virus represents more than metaphorically
well the profile of a danger that causes greatnaliar a society of control. What is sought after are
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kind of cellular automata which can prevent thegtextion of the virus in a cell, activation withime

cell, replication within the cell, escape from dellinvade other cells, escape from host to indecew
host (Burroughs 1999, 304). However, even thoughrifections of disorder of the whole of mankind
were pictured by a molecular map, this would nadrgatee the security for all and ever or even for
once. In the diagram of security one just has togitention to phenomena that are random, aleatory,
contingent, and unpredictable.

A society of control is a society of spectacle. dnsociety of control atrocious deeds are both
performed and judged for the sake of and in thenfof spectacles. Such a theatre of cruelty is gfart
our everyday in all walks of life. It is in thesgegtacles that a new sacrificial crisis may emelgee
essential violence returns to us in a spectacuéamer - not only in the form of a violent histonytb
also in the form of subversive knowledge." (Gird@84, 318) But what is the reason why, in a society
of control, the application of security technolagteke the form of spectacles too? What explaias th
paradox that the will to produce security invokesecurity? The explanation must be sought in the
fact that in societies of spectacle the controkfiom of security is exercised by means of word and
image. (Burroughs 1999, 199) First of all, in gamieg the conduct of individuals by the
responsibilisation mode, and in controlling theeftem of individuals through the figure of autonomy
(control of being), the society of control has bmeoa site of spectacles of self-aggrandizemertt, sel
improvement and self-help. The language of thitisgrovement industry asks people to think and
make up their minds as to who they want to be eoime. (Hanninen 2000, 21) Since the reality of
non-dreamers seldom redeems these promises, acel thi@ division between the winners and the
losers remains or widens, the reason for this gapt e found and made public. Again this takes
place in spectacles in which the personal qualidfabe successful (stars) are celebrated andthiays
are congratulated for their "understandable" andtiffed" success. The tautological message ig:clea
the less successful must also look at the mirrachvtells them who is the responsible individual.

‘Governmentalisation’ of State

About two weeks before the Investigation Commisgbrihe Jokela School Shooting published its
report on 26 February 2009, the ministerial gro@iinternal security convened on 13 February and
announced in public that altogether 115 measurdsbean already launched by the government in
different administrative branches to improve theawdty for prevention of, precaution to and the
after-treatment of such tragic events as were dikeld and Kauhajoki school shootings. Since these
measures quite single-mindedly correspond to wehabw proposed by the Investigation Commission,
it is plausible to look at those recommendatiors fsince they have been formulated in line wlid t
measures started. The Investigation Commissiore{dnkoulusurmat 7.11.2007) makes a number of
proposals which serve as the conclusion of thendisig of the Jokela school shooting event. As this
investigation has proceeded from security leveseourity level, it is also pertinent to arrange the
proposals in this four-fold classification. In thimanner the proposed policy pattern can be
encapsulated in the following diagram 1.
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Diagram 1: Recommendations of the Investigation Comission on the Jokela School Shooting

security level 1

- zero-tolerance toward school-teasing _
- abolition of strict confidentiality in pupil services
- strengthening the significance of the community

security level 2 _ _
- development of pupil welfare services _
- specification of recommendations for proper (medical) treatment

- development of inter-agency collaboration and multi-agency actio

-

security level 3

- tightening of elgibility for the firearms licence
- criminalization of the planning of homicide _
- specification of rules for internet-usage and media

security level 4 _ _ _ _
- drawing out the instructions for planning total internet security

- JRRNIS Yie pisiing.op jeals pfviolence and reporting of

- improving the versatile utilization of security technologies and
introduction of risk and security analyses

At first glance, the recommendations of the Ingggion Commission of the Jokela School shooting
appear as well thought-out and focussed proposalméasures to prevent and handle the danger of
school shootings and similar violence. There isdoabt about the sincerity and gravity of these
efforts of precaution, but the sufficiency and @#incy of which should be critically scrutinisedné®
must, here, satisfy with some quite general comsneath of which referring to a specific security
level.

First of all, even though the Commission puts iitgjdér on the morally and practically focal point of
the Jokela tragedy: the individual motivation aitdagion of the perpetrator and the possibility for
means to find out about such fatal plans beforehtimedsuggested proposals quite totally place their
trust on the local community and keep quiet aboartenuniversal moral issues such as the rightseof th
victims. Secondly, even though the Commission easges the importance of well-functioning pupil
welfare services, including proper medical treatirespecially in cases of mental problems, it does
not really demand that new resources should beabd to this task - even if it refers to available
resources - not to mention the social rights ofilguf hirdly, even though the Commission suggests
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that the acquisition of firearms (hand guns) shdaddmore strictly licensed and also the planning of
homicide - and not just crime involving propertghould be criminalised, the Commission is not lat al
willing to limit the market freedoms and affiliateddividual liberties, and, therefore, leaves it to

private agents themselves to agree and contractt glossible rules for guiding the use of liberties,
e.g. in the internet. Fourthly, even though the @dssion bases its recommendations on a
comprehensive and integral notion of security aicdd by citizens' informing initiatives, the nugde

of the recommendations is definitely articulatecbusnd the strong belief in (private) security

technologies and analyses, which are widely madkateoss borders.

These four comments can be read as referring &3 lof escape from the state-based politico-legal
complex towards government in the name of "commtnfimarket", "contract" and "security". This
illustrates what Michel Foucault has called "goveemtalisation" of state (Foucault 1994, 220). This

governmental setting can be illustrated in theofeihg diagram 2.

RANDOM DANGER

state government
security universal moral local society
level 1 principles (community)
security v social rights (social market society
level 2 law)
security public responsibility contract society
security | crime prevention society of control ¥
level 4 (criminal law) (of spectacle)

SEVERE CRIME/ACCIDENT

This security diagram is characterised by a doul@ement. The school shooting is approached not
just as a risk but as random danger or threat whasgability cannot be calculatedpriori due to the
genuine uncertainty of the event. If the dangeunalistes, none of the security levels have beentable
prevent this movement from ending in a catastropflest of the proposals of the Investigation
Commission and the precautionary measures alregitiated at different security levels aim at
governing security without basically expanding estitervention or increasing public responsibility.
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The reinforcing of legal regulation can, thouglketglace at the hard core of security policing. The
movement from state to government is illustratedabypws at each security level of the diagram.
When this movement from state to government jointh ithe movement from security level to
security level one ends up in the heart of theedpaf control. Most of the measures launched ley th
government are security practices of the societgamftrol, which are resilient and flexible. This
setting becomes comprehensible by following theegomental moves from security level to level.

It is significant that in Finland, in the aftermaththe school shootings, the Cabinet seemed te hav
collectively decided that the best way to react veatalk in the name of the whole community and
further proposed that the principal remedy couldniyabe provided by the community itself. The
same line of reasoning is exercised by the Invattip Commission, whose frame of reference in the
diagnosis of the school shooting is definitely tbithe community. The moral character and quality
of the community is made the chief criterion fodging both the possibility and actuality of such an
act of violence. Such a "parochial perspective"earghe Commission to misleadingly call the
perpetrator a socially excluded person, even thdhglperpetrator himself rather despised and hated
his fellow human beings and actually belonged t@aas-national community of kindred spirits whom
he imitated. Even though the families of the inmiceictims and some other pupils have been
therapeutically supported and have received mdaesicial support from the government due to the
Act on Compensation for Crime Damage, the rightshefvictims has not been articulated as a real
issue addressing universal moral and legal priasiplt could be claimed that a paradoxical plea for
community by the authorities is a xenopoliticalatean, an expression of anxiety, but hardly a ©gn

a sovereign decision.

The decision to take refuge to communitarian rhetoould be understood as a sign of weakness due
to the fact that the government could not make qadhical decisions or legal interventions which
would guarantee that there were really availabl&icgent welfare services for pupils. The
Investigation Commission emphasises that pupil aveliservices, especially mental health services,
function as crucial preventive measures againsothbreak of random violent acts, but it does not
suggest any definite increase in the financing wflip services, which are in need of urgent extra
investment in most municipalities. The trust isheat projected into the market to provide such
services. It is significant that over a year befthre Jokela school shooting the Memorandum of the
Working Group preparing a reform of the pupil wedfdegislation was published on 19 June 2006
(Oppilashuoltoon liittyv&n lainsd&d&nnén uudistapiis/hméan muistio 19.06.2006). In this
Memorandum the condition of the pupil welfare seegiand legislation was carefully examined and a
great number of detailed proposals were made,ialserms of social rights of pupils. Pupil welfare
services and legislation were to be developed apegific entirety. Nothing of the kind really
happened before the Jokela and Kauhajoki schodltisiys, and after these tragic events more plans
and work-groups have been again set up. While mgaftir public action in this social domain, we can
constantly observe how markets are opened up i\catprservices.

The Investigation Commission proposes that the iaitgun of handguns should be better controlled
by tightening the criteria for the license and timet planning of homicide should be also crimiredis
Measures and legislation in line with these prolsobave been already started, although no drastic
change to the earlier practice is to be expectezhn be rather claimed that the public authoriies
doing the minimum that is generally expected ofirth&o that the market interests and individual
liberties are not "violated". No doubt the govermtniinds itself in a very paradoxical situation whe
contradictory demands, even from the same segneénitge society, are placed on its conduct. The
public authorities should guarantee security; esarate stability, while avoiding interfering in the
decisions, choices and behaviour of individualsthis dilemma, the government is seduced to act as
if it could trust the "system". Such a system isnposed of "rules of conduct" which are also
understood as a result of contracting. Accordingthis reasoning public responsibility can be
transferred to or displaced by the "contract sgtiet which choices of individuals according to giv
rules are decisive. This is the direction whereatthorities have been willing to develop the ingkr
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security programming in Finland as can be seen tr@draft Internal Security Programme completed
on 28 March 2008 (Turvallinen elaméa jokaiselle s&8en turvallisuuden ohjelma 28.03.2008). It is,
though, quite symptomatic that the Internal Seguwriiogramme does not specify school shootings and
similar crimes as a key area of security action.

Of the 115 measures now taken to prevent and haridbes like school shootings, most of them seek
to improve the efficiency of control of deviant laefour. Nearly all of them are molecular measures
of control such as rescue plans, security trairang, guidelines for action, monitoring techniques;
surveillance and the like. This kind of control g to those who break the "rules of system" and,
therefore, do not actually belong to the "contrsmtiety". However, they belong to the core of the
"society of control". In this zone the methods gmdctices of surveillance are important. The time-
factor is especially decisive, as is understandaltlee context of circulation. If one reads "malsuat
security"(Campus Violence Prevention and RespoiBsest Practices for Massachusetts Higher
Education - June 2008), the first thing that méla¢seye are emergency plans, early detection device
and early warning systems. However, if one compé#nesexercise of surveillance and control in
Finland with the proposed measures of control @ t}5 campuses, the difference is formidable.
Finland is certainly not ready to turn its schamtel campuses into anything like camps. Finlandlis s
renewing its legislation (on Police Act, Coerciveddures Act, and Criminal Investigation Act) along
quite traditional lines. It depends on the moraleorof a specific society which segments of the
population, which walks of life or which forcestbie living are classified, and when and wherehan t
emergency category. There seems to be at leasognos which conduct this categorisation. Since the
moral order of a society is seldom drawn by yourgpte the generational logic is inclined to pre-
categorize young people as exposed to risks. Téiemsjc logic, on the other hand, is based on the
boundary-work, which quite simply categorises peadpto insiders and outsiders according to purely
ideological criteria of system-affirmative closukhen both of these logics are being applied,ia.qg.
Finland, it can be understood although not accefptatlsquatters, anti-globalisation activists, alim
rights activists and environmentalists have be&ts= as risk groups for security.

It is quite evident that security and surveilladeices characteristic of a society of control @ften
able to recognize and track down real random dangard dangerous individuals like planners of
school shooting - but not always! In this racef jilee in the race between police authorities and
criminal minds in general, the confrontation feedsmpetition in learning the technical tricks of the
game. This is a kind of warfare in intelligencejsasonspicuously true about the use of internethB
parties have to participate in the same game, thaugh they have totally opposing motives. Since
both of them utilize similar techniques of inforimaat processing and dissemination, the race easily
ends in a vicious circle. The available technolegiéé communication have made it possible that,
today, even singular acts of insane violence -di&@ool shootings - can immediately raise worldewid
attention. This is naturally a crucial motive oésle brutal acts, which not only imitate similarsact
other continents but perversely seek to take adganof the performative logic which is so familiar
from the global youth culture of celebrities. Itri®st unfortunate, that, in a society of contrbk t
public trial of such shocking assaults can onlytcme the spectacle, which served as the motive for
the brutal act.

19



References
Arjen turvaa (2004)

Burroughs, William
(1999)

Campus violence

Sakari Hanninen

Arjen turvaa - Sisaisen turvallisuuden ohjelma (B¢ in every-day - the
Programme of Internal Security). Valtioneuvostoreisistunto 23.9.2004.
Sisaasiainministerion julkaisuja 44/2004

Word Virus. The William Burroughs Reader (ed. byn@a Grauerholz and Ira
Silverberg). London: Flamingo.

Campus Violence Prevention and Response: Besti¢é&adbr Massachusetts
Department of Higher Education. June 2008. ARM Agipl Risk
Management. There is a link to this report at::Hitpvw.kka.fi/

Castel, Rober (2007) Sosiaalinen turvattomuus - mitd on olla suojatt8®8c{al insecurity - what

Deleuze, Gilles
(1990)

Foucault, Michel
(1994)

Foucault, Michel
(2003)

Foucault, Michel
(2007)

Girard, René (1984)
Hamilton, Gary C.
and Sutton, John R.

(1989)

Hanninen, Sakari
(2000)

does it mean to be secured?). Helsinki: Kela 2007.

'Postcript on the Societies of Control', L'autreirjeal 1, mai 1990; at:
www.nadir.org/nadir/archiv/netzkritik/societyofcook html

Governmentality, in Michel Foucault - power - edsdnworks of Foucault
1954-1984 (ed. by James D. Faubion). London: Pergubks.

Society must be defended. London: Penguin book8.200

Security, territory, population. London: Palgra\@92.

Violence and the Sacred (translated by Patrick @s9g Baltimore
andLondon: The Johns Hopkins University Press.

‘The Problem of Control in the Weak State'. Theangl Society Vol 18/1,
January 1989, 1-46.

Il fantasma della politica nella "macchina morbidaut 298, luglio-agosto
2000, 13-33.

Jokelan koulusurmat Jokelan koulusurmat 7.1.2007. Tutkintalautakunnaportti (Jokela School

Keller, Evelyn Fox
(1985)

Lazzarato, Maurizio
(2005)

Shooting on 7 November 2007 - Report of the Ingasion Commission).
Oikeusministerion julkaisu 2009:2.

Reflections on Gender and Science. New Haven: Yaleersity Press.

Biopolitics/Bioeconomics: a politics of multipligit Multitudes 22, autumn
2005.

20



Politics of Security in an Age of Anxiety - The BleuBind Between Freedom and Control

Lobo-Guerrero, Luis 'Securitising infrastructure, strategising spaceanf€ence 'Economics in

(2008)

Lowi, Theodor J.
(1998)

Mirowski, Philip
(2002)

Oppilashuoltoon

Taylor, Charles
(2007)

Tuori, Kaarlo (2007)

Turvallinen elama

Infrasctructure’, Delft 22-23 May 2008.
‘Think Globally, Lose Locally', Boston Review, Alfklay 1998.
Machine Dreams. Economics becomes a cyborg scie@anbridge:
Cambridge Univerersity Press.

Oppilashuoltoon liittyvan lains&&ddn  uudistamistyéryhman  muistio
19.06.2006 (Memorandum of the Working Group premam reform of the
pupil welfare legislation 19 June 2006). Sosiagdi- terveysministerion

selvityksia 2006:33.

Modern Social Imaginaries. Durham and London: Dukeaversity Press
2007.

Oikeuden ratio ja voluntaslditei: WSOY.
Turvallinen elama jokaiselle - sdsen turvallisuuden

ohjelma .Valtioneuvoston istunto 8. toukokuuta 2@8&fety First - Internal
Security Program. Government plenary session 8 2008)

21






Security and Criminal Law: The Difficult Relationship

Kimmo Nuotic®

Introduction

When discussing the relationship between secunidycgiminal law we need to begin with an analysis
of the concept of security, as it is a rather campmne and as these complexities need to be aezbunt
for before we can present any theses on the mtialonship between security and (criminal) law.
This is not to say that the concept of criminal iaunuch simpler.

The main point | wish to make is that although @niahlaw can, broadly speaking, be regarded as one
of the mechanisms societies may use for securitemp@nce, criminal law cannot be normatively
approached (solely) from this point of view. Crimidaw will lose its legal characteristics if it is
regarded instrumentally as a means of promotingrégc There is nothing wrong with security as
such as a social goal. But if criminal law seekgtomote security directly, this will require and
produce deep changes for criminal law at many sevéhe formalist structures of criminal law
contribute to a culture which produces a certastagice between criminal law and society. This
distance is necessary for the legitimacy of crithlaw. Security interests are fundamental and have
the feature of impacting on the relationship betwed@minal law and society.

I will not organise this paper following the strul analysis of law according to which law can be
understood as a multi-layered structure, includivggsurface level, the cultural level, and the llefe

a deep structure. Such a model has been presentéaablo Tuori in his critical legal positivisfhA
security orientation could have an impact on crathlaw at all those levels. Even the issues ofllega
subjectivity which are part of the law’s deep staues and relevant for the reconstruction of thyalle
system as a legitimate normative order are releanminal law is organised according to normative
principles and by using concepts that do not eamilgpt to a security orientation. The notion of
criminal law and the identity of criminal law assgstem with all its elements are built on premises
that resist a direct security orientation. From th@nt of view of law and legality, the law’s
perspective is prioritised. But at the same timeemvanalysing modern and late modern criminal law,
we meet a strongly policy oriented, preventionidinimal justice ideology, which does not feel too
bothered about governance. In the following we séleé examples of these tensions, which partly are
internal to the criminal law theory and practiced atudy this difficult relationship more closely.

‘Security’ has become one of the key notions of tme. There is an enormous demand for security
which can be seen in very different contexts. We seak about security concerns in international
relations, relating to issues of warfare, intemradi terrorism, unstable regions, armed conflidts o
various kinds, etc. Security is also crucial in tentext of a state, as promoting and preserving
security is one of the core functions of everyestet security is something which needs ‘taming’.
The crucial issue is how security can be civilis&timinal law could indeed be one of the ways in
which security gets civilised. The term securifstineatly with the historical concept of governahce

In a sense security is a social concept even niae faw is, because security is a product of law.
Promoting security is one of the main functionshaf law, part of the legal systems’ performance Th

society has security expectations regarding suftdessme prevention and the prevention of other
threats. In a sense a crime threat is a secunigatpar excellencePrevention looks towards the

Professor of Law, Centre of Excellence in Foundwatiof Law and Polity Research, University of Helsink

4 Tuori, K., Critical Legal PositivismAldershot, Ashgate 2002.

5 Loader, I. & Walker, N.Civilising Security Cambridge, CUP 2007.

See the many-sided presentation in O"MalleyRBK, Uncertainty and Governmehbndon, Glasshouse 2004.
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future, whereas criminal law deals with past actiand only indirectly addresses prevention issues.
Still, even today, already at the level of punishin@heories, different prevention theories play a
significant role.

This point renders visible the idea that securéyndnds could challenge the legal system and aall fo
a reorganisation of the legal system in order titebg@rotect the society and the individuals living

it. In terms of security and prevention, criminaWwl is perhaps not so different from other reguiator
law, such as administrative law, and regulatory emwtrolling practices, such as policing, unless th
specificities of criminal law are accounted for ardpected. We should also ask whether securdty is
legitimate aim and in the interest of the society] how security actually connects with rights. idou

a security interest be used legitimately for redgaights? Is there a tension between ?, and what a
the particular forms of appearance of this tensam] do these have a bearing on criminal law as
well? We are already beginning to be faced withreoois questions.

Security is obviously a term full of power and miegnin a political context. Security threats arénige
identified and recognised, and more often tharthet require some form of reaction from some actor
seeing himself as being threatened or in a positdiake action. Many serious security threatsaare
concern for the international community. Clearlgwsity is not a brute fact as it is not an objdwttt
can be directly observed. Security talk ratherreefe a state of affairs, to a status, which iskediby

the control or even absence of certain disturbimgeats. These threats are also not natural in
themselves, as they are not identifiable witholiestes of approach. Determining whether there is a
risk for a terrorist attack is not just a mattedokct observations, but requires the bringingtbgr of
various analyses and making conclusions on the lbashese.

Discussing crime, control and security is naturaligthing new. These issues have been often
discussed over the years in several of the branohesiminal sciences, including criminal law
scholarship proper, criminology, and penal policwill point out a few issues that can shed light t
some aspects of these relationships. Quite gepevallcould say that during the past years a certain
shift towards a control paradigm in criminal justiied with penal populism and punitive policies ha
led to rising levels of penal repression in mangtgaf the world. This development has been further
underlined by sudden emergence of high securityesgspecially as regards international terrorism.
Criminal law has been affected by the internatiopalitical agenda addressing security issues.
Criminal law quite generally represents a liberaldel of individual responsibility, and in today’s
world a discourse of various security issues imgeof criminal law and individual penal liability
seems tempting. Traces of these temptations casedxe in the criminal politics of today. Not only
security, but also criminal policy needs taming @ndlising.” The culture of instrumentalism is the
culture of governance and of finding what worksevdas a culture of formalism refuses to adopt a
governance perspectie.

The more usual axis chosen has been security aniinfiact on human rightsThe relationship
between security and criminal law shows some diffees compared to this, as we will see.

" Lacey, N., The Prisoners’ Dilemma. Political Economy and Panient in Contemporary Democracie€UP,

Cambridge 2008. On the qualities of various apgread¢o democracy in this respect, see also LijpRarPatterns of
democracy: Government Forms and Performance intfi4#8ix Countriesrale University Press, New Haven, 1999

See the discussion as regards international lakpskenniemi, M.The Gentle Civilizer of Nations: The Rise and Fall
of International Law 1870-196@Cambridge University Press, Cambridge 2002, pp-308) A story not that different
could be told about the development of criminal.law

See, for example, Hol, A. M. & Vervaele, J. A.Begcurity and Civil Liberties: The Case of Terrorisimtersentia,
Antwerpen 2005.
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Security and Safety

The concept of security comes close to the conmfeqisk, as security threats can be analysed mger

of risks. Already this suggests that the relatigndietween security and criminal law is rather
complex, as also the law deals with dangerous rextémd dangerous individuals, and as also the law
seeks to maintain order and integrity in a sociktya sense, the law is one of the classical méans
producing security in a society.

Security as a concept is rich in meanings. It maamdifferent things in various contexts. It may
receive a narrow or a broader, a harder or a soénition. In context of war, we probably intwly
understand security in its narrowest sense, whassags of policing, for instance, may include a
much broader and much softer perspective on sgcurit

In the English language security can be, at lenatdegree, etymologically distinguished from safet
There is a personal touch in the latter, whichftrener is lacking. Safety has to do with protection
Safety measures are often paternalistic in a s&@sh and everyone are expected to protect oneself
for the case of trouble and accident. Life vesgsuarder your seat. Safety belt should be usedy\étc.
use the concept of security mainly when referrmgdamething broader, something going beyond the
personal. The non-use of safety measures mightdse harmful for others than for the non-user, but
we do not usually stress this aspect because veedtige matter as belonging to the personal domain.
Still, as part of larger safety systems, such magican be very important. The flight will presuigab
not depart at all, if you are on an aircraft arfdse to fasten your safety belt.

Safety refers to internal risks whereas securgiigsriare coming from outside. Traffic safety is adjo
example of this. When we are addressing traffi@asafety issue, we adopt the perspective of a
participant. Drivers and pedestrians are part eftthffic system as a personal system, and thé déve
traffic safety is dependant on the skills, the nirgy, the sense of responsibility, etc., of the
participants. Traffic is a social enterprise pacedbence, because traffic safety is a product ohdm
performance in a traffic context. The traffic lasvimportant because it regulates the legal frame of
traffic as a social practice. Traffic law is notlpa matter of introducing sanctions for the breagh

of social duties, but it is very much a reflectanmd re-definition of these duties and mutual noiveat
expectations. Naturally also criminal law has arw play on this field, but it is not that of ayke
player.

We could also speak about traffic security, buhthve would catch quite another type of phenomena.
We would then emphasise the vulnerability of t@ffvhich is an important social system, as regards
various kinds of disasters and large scale acad#amming from external causes and sometimes also
from wilful external action. Wilful acts would inefle warfare and acts of sabotage aiming at
destroying or disturbing a functioning social systef traffic.

The difference between safety and security perseacis far from straightforward and clear. In a
sense the difference between the external-intgr@r@pectives seems the most important one, as both
perspectives allow for considerable shifting arekifility. We could speak about car safety and
technological safety issues from an internal pathpe and we could speak about human factors from
a security perspective.

External security talk tends to conceptualise Hseié at hands differently. It tends to adopt adrard
security view, and it tends to restrict itself mtodssues threatening the society and its coretifums

as a whole, instead of more limited risks and hathreatening only individual interests and
individuals. The tougher and harder approach besowsble especially in the way the external
threats that originate from human action are teealde risk of terrorism, especially international
terrorism, seems to fall currently in the categohexternal security risks, which indicates a dethan
for the state to seek to exclude such risks. Satibrais also in fact being combated by much toughe
means than ordinary crimes, for instance.
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Speaking from a policy perspective, the safety pastve quite naturally leads to the adoption of a
fully another type of approach. The safety risksazd traffic, for instance, will be approachedtqui
differently from the security risks of sabotagetiBrequire a careful analysis and an understanofing
the root causes of the risks and harms, but it sabat the typical knowledge basis and the typical
context are very different. As regards externakdbs, we speak about profiling and pro-active
isolation and elimination. We always speak abouppseful, intentional action, or a conspiracy to
commit such action. As regards internal threatsspeak about training, rehabilitation. And most of
these harms are being caused by negligence.

The concept of internal security is used as thet@part of external security. Internal securityams
broadly speaking, policing the order. “Justice Anthe affairs” catches internal security issuesis t
core meaning. The EU term area of freedom, secarity justice covers the traditional justice and
home affairs, but adds immigration.

We should say that security characterises a ceiftamdl core area of security threats mainly
corresponding to the spheres of action of the aitith® responsible for internal security in a sogidt

is a state function, perhaps the most centrala€ gtunctions, to guarantee a certain level of isgcu
by reacting to perceived security threats. Usutllly police organisation of a country contains a
special unit focussed on security issues. The wbsuch a unit is mainly intelligence work, screeni
and analysis of information revealing potentialuséyg threats. Besides threats towards the state an
its political system, security threats can thredte: society in general. In the concept of terroris
both of these aspects are often present simultaheou

The concept of internal security refers rather ipdo a state of affairs in a society, where the
individuals may fully enjoy their legal rights arfictcedoms and a safe society without criminality,
disturbance, accidents and fear and anxiety stegufnom phenomena of the society or from the
outside world. A high level of internal securityti®e product of a good environment at home, at the
working place, of functioning services, a well-ptad traffic system, help and assistance when needed
and a knowledge that wrongdoers will be broughtistice. Getting prepared for large scale accidents
and disturbances is also part of the concept.

In a modern welfare state the production of segusitdeeply linked with structures of knowledge.
Knowledge of the society is crucial for maintainiadnigh level of security. Security risks should be
identified and eliminated before they manifest thelves in full. Risks should be prevented by the us
of various techniques and technologies. Intelligework builds on this gathering of information and
the analysis of it.

Security is a policy type of concept, describingpr@ferred state of affairs. In this sense, it is
normatively laden. Upholding security is one of tt@re functions of a state, which means that
security is a policy goal that a state typicallglseto guarantee. The authority and monopoly afefor
belonging to the state is in a sense based onbility @f the state to maintain peace and ordeiten
territory. The rationalistic natural law theoriegiwtheir discussions concerning the state of masund
the social contracts recognised this. In some setdbe deepest level, the possibility of a |eggtie
legal order is based on the ability of the statsdgoure fundamentals of human life. The traditional
state-oriented concept of security has recentiy loballenged by a view callddiman securitywhich
stresses the social roots and social needs ofigednstead of a state-centred policy approach.

A similar idea is visible in crime prevention thing. It is clear that the state cannot do everghin
effective crime prevention, but the crucial actestneed to be performed and placed within thé civi
society. The police are not unimportant, but thencmnities of people should also themselves
develop their practices accordingly. Restorativeige, victim-offender mediation, planning of the
cities, all these may have an impact on the adtwal of security. Community approaches are ladelle
by inclusionary strategies and moral education,red® commercial private security and policing may
involve more external type of controls (closed-gitctelevision cameras etc.). In a sense the
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communities’ own efforts to prepare for disorded affences by adopting measures and policies is a
sign of not plainly trusting the law’s authority do the job.

Airport security is one good example of an engimgetype of production of security. As guns and
knives and explosives can be used for terrorispqaes, they are banned. Every person will be
checked at the airport in a thorough manner. Gedpécific risks can in fact be heavily reduced by
such checks, which are, however, expensive and ¢omsuming. The theoretical point in airport
security is that as a form of control it effectiyelxcludes certain options of behaviour by intradgc
routine checks. It renders other options pracydatipossible. In order to enter carrying a weapuda i
aircraft pass the controls you would have to brbehole team of security officers, or just be
extremely lucky. In most cases, you would be cauad also prosecuted for a terrorist offence.

A certain specified opportunity of your behaviouill e excluded. The technology of security as
applied routinely produces such a result. In criprevention theories one strand emphasises
situational crime prevention. One option for sito@&l crime prevention is that the means of crimee a
removed. Airport security does this. It does naualty have to turn itself to the passengers and
request a certain motivation. The motivation becoimelevant, as a passenger simply cannot commit
the terrorist offence.

Airport security is in this respect different froondinary legislation concerning firearms, hand guns
and explosives. The administrative law providegain legal frame for selling and handling of guns
and explosives, and breaches of these rules anes$h jurisdictions regarded as criminal. The lagic
different however. You may want to buy an illegahgand you may even succeed in this. The permit
system controls the getting hold of legal gunsslvery much a matter of general trust, how you
choose to behave. Law-obedient persons are expected engage in illegal handling of guns, as this
is forbidden in the legal system. The legal solutieaves room for freedom of action, and seeks to
administer the security problem by introducing &led moral and legal responsibility. For airport
security this is not enough. Airport security teeatistomers as objects, in this specific sensg@ohtir
security is a parallel to a high security prisomrt@in options of behaviour have simply been made
virtually impossible. There is no specific moralitywolved: this is a simple fact.

One important development is the privatisationewfusity activities. There are more and more guards
working for private companies doing jobs that usedelong to the domain of police. There are
private prisons in the U.S., as prison serviceshaiag produced for the market. Even private armies
are involved in conflicts worldwide.

The privatisation is connected with the fact thedwsity has become an industry. A huge technology
industry is serving the security industry and depelg technological solutions for mastering segurit
threats.

Risk/Danger

The concept of security is closely linked with tbencepts of risk and danger. These concepts
conceptualise differently the phenomena to whidy thre being applied.Identifying something as a
danger means regarding it as external, as an exktimeat or possible negative development, wiéh th
potential of leading to harm or loss, whereas ifigng it as a risk connects it with decision-madin

We could say that the concept of danger adoptstarvperspective which is basically applicable to
dangers arising both from human action and non-hurfaat is, natural causes. From the point of
view of the potential victim of certain developmgnd danger may require precautionary measures to
be taken, or equivalent action. But the point iatti the danger arises out of human action, the
potential victim often cannot directly influenceetdevelopment. For him, the danger has its roots in

10 Introducing this conceptual difference is the titgr point in Niklas Luhmann’s sociology of the kisLuhmann, N.,
Soziologie des RisikoBe Gruyter, Berlin 1991, p. 30-31.
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the environment. In case of natural catastrophiesghmost obviously the case. In case of roadittaf
if someone else is driving grossly negligently aadising a danger to us, we may have a chance of
communicating with the person and seek to influghegperson’s driving. But this may be difficult.

Conceptualising something as a danger means igieigtithe source of trouble as an external one.
Dangerous acts are acts that people undertakegdisling the interests of others, when perceived
from the potential victim’'s perspective. The poigntictim may have difficulties in understandirtget
reasons behind the dangerous actions, because rbasens are not always that obvious to an
outsider. We need communication between the partiesler to learn more about this.

The concept of risk is, in turn, one that applieydur own actions. The concept has the capacity to
rationalise actions from an actor’'s perspectiveee8iing in road traffic may sometimes be even a
preferred option, if the reasons are weighty enolYglu may need to drive a person to hospital, for
instance. Regardless, speeding is dangerous.

The risk perspective is the perspective of theractothe decision-maker. In terms of rational @wti

it internalises the externalities to the actione Totential harm to an outsider caused by the ractd

a person should of course be part of the reasoresrain from that action in the first place, batreal

life this is not always so. This is one of the mress why the society needs law. Legal rules set
beforehand give guidance to people when they at@anactor position, that is, when they have to
make decisions concerning more or less risky astitmroad traffic, traffic rules are significarg a
they mostly set the standards for good and reasomanduct in road traffic environment. The law
often even provides for sanctions in case of bresch

Legal rules are important also from the point a@wiof the victim. Without legal rules, the indiviala
would have no other horizon for their expectatithes the expected actual conduct of others. The law
has the capacity to impose a normative perspeotivthe issue. Rules of behaviour that are legal in
nature are in that context primarily assessed digartheir normative validity. This is extremely
important from the point of view of the victim, dke victim may require from the others the
observance of obligations that are legal in natAtso moral and ethical obligations could of course
have the same function, but the law is superidghémn in the sense that it is more detailed and@ a
includes procedures for enforcing them.

We could say that security is a complex produategilating risky behaviour. In social interaction i
also entails a subjective component, the feelingealrity/insecurity. If a society does not mantme
maintain a high level of safety/security, this neye far-reaching consequences in various diregtion
including respect for law. The legal system and phactices that have been set out for ensuring
respect for law are an important part of the goarce of the society, but at the same time we cés no
that security is in the last instance a very samgicept. It cannot be produced directly by theestiad

its bodies and institutions, but needs to be meditd the level of various social practices.

We noted that risk analysis internalises whereagy@aanalysis externalises. For risk-taking it is
elementary that risk factors are noticed and taikéo account properly in the decision-making

procedure. As regards non-identified and non-ifiebte risks, the actor is very much in the same
position as the victims. Due to lack of knowledte ability to control possible consequences of the
action may appear to be reduced in such casesyds control only can be exercised after the
worrisome facts already have arisen. Risk calcidu®ld and analytical. This is of course not tg sa

that decision-making itself needs to be that. Tétmas of an individual may be motivated by various
kinds of reasons, more or less rational.

So far we have spoken of ‘dangerousness’ only asfesied in dangerous conduct which disregards
the interests of others. We need to say some walstsabout the time dimension. The law namely
deals mainly with actions already taken. This igeefally true as far as criminal law is concerned.
Only for crimes committed will investigation, prasgion and conviction follow. Past crimes are the
material for the justice authorities. Social acttakes place in the present, the moment after dse p
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and before the future. At that point we do not krexactly how the law sees this action, whethes it i
being regarded lawful or unlawful. Future actiome those actions which have not yet manifested
themselves.

There is nothing which generally prevents the lawwrf attaching legal consequences to actions that
have not yet been committed. In ordinary crimiread Ithere is, however, not much room for such
cases, as long as the criminal law mainly dealb ¥air imputation of penal liabilities for offences
committed. The dealing with past actions in termiscriminal law in a sense already requires a
transcending of the difference of the perspectofethe actor and the victim, as the court needs to
reconstruct the case from the actor’'s perspechiveat the same time take into account the external
manifestations of the risks included in the acttealf and manifesting themselves as external dange
In the application of law the courts perform thisapplying also legal doctrines and legal concépts
addition to individual legal norms. The actor pexdpve is dominant in criminal law, and these
practices of applying criminal law elaborate inemse the project of normatively transferring events
and phenomena from danger zone to risk zone. Timenal law understands responsibilities in terms
of wrongfulness and blameworthiness of the actiang, establishes the legal consequences of such
actions. Criminal proceedings also contribute orispect of law by the general public, as it relsin
them of the validity of legal rules, and thus hareimpact on the social practices more generally.
How all this takes place must be left aside here.

What interests us more is that somehow more prafg@aienomena of dangerousness than the ones
stemming from negligence and the like are presetiié society and in the criminal law as well. So,
besides the “general paradigm” there exists a shadea, which follows another type of rules. We
could say that this area is the hard security zone.

The hard security zone is the area in which thmioal law with its application practices tends to
focus on persons behind actions, dangerousnessthst capability of rational action, risks of frgu
conduct instead of legal assessment of past actibieswould place here various sorts of security
measures @icherheitsmassnahmen, Massrefelwhich the legislature provides for treatment of
non-responsible, mentally ill offenders. Such passare not being regarded to respond to official
blame in an ordinary manner as they are not cadladentrolling their reasons for action. The norma
presuppositions concerning human behaviour simmy ndt hold. The criminal law and the
accompanying laws need to provide for some mechemia second “track”, to be followed in such
cases. As for child offenders, the child welfareyrakso be seen as a similar second track.

Another example of hard security demands would geeial isolation measures that are sometimes
applied to dangerous recidivistsS{therungsverwahrurigg Typical is that such systems are based at
least to some extent on the assessment of theofisiture offending, instead of solely the past

offences.

Such security orientation finds many expressiongurrent criminal justice systems. Prison laws
contain more of such elements than actually doctire criminal law rules themselves. The rules on
early release may contain elements concerning #mavour during the serving of the sentence.
“Backdoor legislation” is richer in this regard thes “indoor legislation”. Release from life senten
quite typically involves a scrutiny as regardstrilsks of re-offending after the release.

If we open up the perspective towards the wholetfaning of a criminal justice system, we could
summarize the role of “hard” security in the folliogy way. During pre-investigation phase the police
work focuses, besides general crime prevention wonkintelligence. The crime scenes are being
observed by using the measures that the police tamke available. This surveillance is still rather
impersonalised. From the point of view of the cnaii justice, this kind of activity is rather
independent, as it does not directly serve anygsep similar or same than the criminal proceedings
themselves. But still, also this kind of intelligenwork is a corollary of criminal law, because by
defining certain conducts to be punishable theedtanctivating the police on this area. In thédfe
which are closest to the hard security interestthefsociety, such as treason, arson, terrorisagsdr
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criminality, the intelligence work is a very imparit part of the routines of the police. The ingehce
work uses a lot of technologies and processingnédrination. This work enables at least some
production of knowledge as concerns the crime sdonand the development of it.

Investigation of crime is the phase in which thegadural rights of the accused form the process and
in which there is least room for security orierdati Only barbaric states would allow for torturing
criminal suspects or other inhuman treatment. Tikestigation practices for most serious crimes will
certainly differ, and in case of serious and viblenme, the pre-trial investigation may be ratteergh

for the suspects. Investigative powers of the police clearly coercive in nature. This coercioa is
necessary part of modern judicial procedure.

During trial the procedural guarantees may restictecurity orientation. The human rights and
procedural law principles ensure that the accusedop be taken as the true subject of the process,
instead of merely being an object. Basically theesaoutines are being gone through in every case, b
they of what nature ever. During the trial, sigrafit coercive state authority may be exerciseden t
prosecuted person. Such coercion is promoting ya sfggcific security interest, namely the interest t
secure the completing of the judicial process.

The substantial norms of penal law may also reflket particular security interests of the society.
Whether or not one should accept preparation oin@ecas a separate offence, is not only a matter of
justice and fairness. One should ask, in what sele®s the criminal legislature wish to address
offences which have not yet progressed to the sthg®m unlawful attempt. The reasons behind this
choice have to do with prevention, preservationlaaf and order, protecting the society. The
preparation offence namely manifests openly thé teibreach the law, and this manifestation will
perhaps motivate the treating of this fact as &nck.

More generally, the offence descriptions of varikumls of regulatory offences no longer contain the
element of a harm caused, but suffice to coveutitewful conduct only, usually complemented with
some sort of requisite concerning abstract or mir@ndangerment. The point is to broaden the scope
of criminal law to cover risky activities generallyhus addressing the root cause of the harms. This
orientation leads to a transformation of the ligpistructures in criminal law. We note the tendenc
that especially in the high security areas, sudemerism and organised crime, the forms of theape
liability have been complemented to the largesemixivith such annexes. As a result, the actual
offence may require rather little and be determimeadvily on the basis of the context and the
subjective elements of the offence. In some coestrsuch as USA and UK, the anti-terrorism laws
exhibit features tantamount to a national stateneérgency.

As already mentioned, the enforcement of the semtenay contain security elements. High risk
prisoners will serve their sentences under circantsts different from those of ordinary prisoners.
Even after the sentence has been served, thabffasffending may come to play a role. A person
convicted for the sexual abuse of a child may lbectfely banned from working with children, for
instance.

Especially in the German academic context, the @memon of a Feindstrafrecht, an “enemy penal
law”, has been discussed over last years. The poithis discussion is actually exactly the questio
how much criminal law should to take into accoum fact that some individuals might really be
dangerous and present a serious risk to societynii@ law is about protecting the society, but it
protects the society by applying a very specificadaules. The rule of law and democracy establish
normative commitments implying that every persoedseto be respected as the subject of law, not as
an object. Criminal law builds on the conceptsnafividual guilt and blame, thus seeming not to éeav
much room for plain security concerns.

This discussion has been started by Gunther Jaldimsyecognises that we already are having a sort
of enemy penal law which goes beyond the ordinapsyppositions of law-abidingness, rational
action and rehabilitation. For him the point isttbaspite the Kantian origins of criminal law thbtig
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which stresses importance of the concept of thegpeas the cornerstone of criminal law, that cohcep
is not rigid. In his reading, the modern and latedern criminal law are much more security oriented
than we are willing to confess. The Kantian tramithas not prevented this from happening. In his
reading, the flexibility oRechtsstaaideas in criminal law context are merely a sigrt traminal law

is a societal phenomenon which needs to be adapttt risks and dangers the society is fating.
The proposal to capture the phenomenon in the melogy has raised voices to defend the
constitutional right oriented normative views sekio refuse this concefst.

The concept of a person is very fundamental indeed discussion of the security and criminal law.
Criminal law is in the need of legitimacy, and thgitimacy of it does not stem from its output. The
normative legitimacy of criminal law requires ahet comprehensive argument. | will not go into
detail here. Suffice it to say that the specificitl criminal law needs to be accounted for. The
principles of criminal law are important in limignpenal liability to specific circumstances. Criwin
law only addresses specific wrongs which have luk$imed at the legislative level. As criminal law
IS, in terms of political thinking, a way to defigertain wrongs, the contents of the criminal |aech

to be politically reflected and processed in theiety. For that reason, the normative reconstraabio
the legitimacy of the legal system and the crimilzal as part of it, need to begin with mutual
recognition of rights of the individuals. The pespthe citizens that form the society are the orafi
legitimate penal authority in the society.

From the point of view of security certain peoptald be regarded as risks to the others. But the
normative reconstruction of the legitimate legadteyn, and especially the criminal law, do not allow
for introducing a full enemy perspective, as thisuld be against the normative premises of law. In a
democratidRechtsstaathe legal reaction of the state is always limitag the committing of a crime
does not negate this starting point. Even the atediperson continues to be a legal subject and a
holder of rights. A punishment may surely, bothlédgal and in factual terms, restrict some of that
person’s rights, but | regard it especially aspghmduct of the significance of the concept of tkespn
which prevents the turn to instrumental and obijgial ideological practices. Only when such
premises can be negated is the way open towards st@ight forward schemes of protection of the
society. The legitimacy perspective so to spealdbud link between the political person, the citize
and the person in laW.The political rights continue to be relevant wtika rights of the suspected,
accused and convicted person are being defined. i$hrisible for instance in the various ideas of
rehabilitation and the prospects of return to ndrifa after the sentence has been served. Criminal
law cannot basically adopt another perspectivet ifvishes to continue to be committed to the
normative legitimacy of its practices which is lpimediated through its legal forms.

Criminal law’s formalism is part of the inheritanftem the formalism of earlier models of rule ofvla
and RechtsstaatThe process of transformation of liberalist, tggbriented criminal law towards
policy-informed “social law” requires changes torbhade, but most crucial aspects of the form need
to be preserved. Criminal law cannot directly stefecting security needs of the society, butit co

so only in an intermediate way. | will not discuss this paper the various dynamics that the
transformations of criminal law might take. Certgjrsuch theorising is very crucial as regards the
analysis of the legitimacy conditions of the crialifaws of today. Most obviously, one prospect is
that criminal law may fragment into sub-systemd foHlow a different internal logic and are being
organised according to partly differing principldhe regulation of economic crime could follow
different background thought than criminal legislaton terrorism, for instance. Such a fragmentatio
could, however, raise further issues, and in facbuld detrimental to the identity of criminal law
This is an obvious result also of the discussiofr@ndstrafrecht

1 Jakobs, G.An den Grenzen rechtlicher Orientierung: Feindsteaht In Nullum Crimen Sine Scienti&S Jaan Sootak.
Juura, Tallinn 2008, p. 131-153.

12 gee, e.g., Roxin, CStrafrecht. Allgemeiner TeiBand 1. Beck, Miinchen 2006, p. 55-57 with furtlederences.
B see Ginther, KSchuld und kommunikative Freiheitittorio Klostermann, Frankfurt a.M. 2005.
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The History of Thought: Ewald and Foucault

The conceptual frame of security involves the cphoé a risk. A state of security means the absence
of risks. Hard security in the society means abseoic serious risks to life and health and the

infrastructure of the society. Since the Generals8ian Land Law of 1794 such topics have been
covered under the title “crimes involving genenadlangerment”.

Security is a product of use of knowledge and teldgies in order to reduce the level of risk. State
security is a product of intelligence work aimirtg@ognising potential risk factors at an earbgst
Security has close links to policing.

Francois Ewald has in his study diEtat providence’pointed out that liberalism (of the 1700s) is
connected with a special understanding of the asiif regarded many of the human miseries as being
caused by accidents. Evil took the form of an amuidin order to master the question of the ek, t
liberalist sociology had to develop new types d€akation models for calculating the probabilities
accidents. The idea in Ewald is that the notiormadident in a sense transcends the liberal scheme,
because it remains as the problem to be solvedglsi the same type a product of the liberalism
itself. Ewald describes the developments towardelféare state as shift from the paradigm of liberal
law to social law. Social law went beyond the lddescheme, developing new technigues to master
accidents, and acknowledging the root causes darimssin a more profound way than liberalism ever
could. The sociological turn meant that also protsleof criminality were regarded as issues of
regulation, of striking balances for the protectigrsociety’

Michel Foucault has also analysed the history cfterm legal and political thought in a sense wisch
important to our topic. He elaborated on the is@iegcurity as part of his studies on governmétal
in Securité, territoire, populatial? According to him law is basically a rather simpled archaic
matter, a manifestation of power. The law as a fbas survived a very long history. The law in its
“original” sense means just this legal code. Alee simple model of penal law is a modality of
security.

According to Foucault the modernisation of a sgcles meant a transformation of many social
processes, including political processes. Theipsltias grown to reach much deeper into the body of
the society than used to be the case during egkeonds in history. Besides a legal power, a
disciplinary power has emerged or gained in impa#aand sophistication. The law gets intertwined
with various kinds of practices that go much beyqust the legal code, and these practises in turn
seek to influence the individuals which belonghe society and which basically form the polity. The
second modality of security is penal law which @wvnconnected to various processes of control,
surveillance, seeking to influence the committifighe offence in the first place. The third modalit
adds the layer of reflection on the rules themsgleepolicy level, on top of the earlier ones. What
difference would these and those changes make? ddovd one keep the level of specific form of
criminality within acceptable limits as regards fhactioning of the society.

A thorough history does not interest us here. Thportant thing is that the modern law seeks to
maintain the society by requiring the individuatg only to fear a punishment but also requiringrthe
to learn and to change their attitudes. The biftbrison as a technology of disciplinary power segk

to rehabilitate criminals to ordinary citizens iparadigmatic example of this. The prison lawsthes
legal code element, whereas the disciplinary poomerates at the level of bureaucratic social

14 Ewald, F.L'Etat providence Grasset, Paris 1986.

15 Securité, territoire, populatiarCours au Collége de France, 1977-1%G8llimard, Seuil 2004 The course given at the

College de France 1977-1978.] ; Security, Territ®ypulation. Lectures at the Colléege de France, -T8/Ed. By M.
Senellart. Palgrave, Hampshire 2007.

18 FoucaultSécurité p. 6-7./Security, p. 4-6.
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practices. For Foucault, individuals do not reakist before the social practises, but are rather a
product of them.

According to Foucault’'s analysis, in today’'s sogjet further, third, dimension can be observed.
Besides the disciplinary power, security becomés/amt. The point is that security operates awalle
different from the disciplinary power and can betidiguished from it. Security is an apparatus
(dispositif de sécuri)éof the population, whereas the disciplinary pofaauses on the individuals.
The disciplinary power addresses the body of thividual, aiming also at influencing the mind.
Security is an order, a technoloWylt is clear that this first characterisation islyomough and
schematic, as disciplinary mechanisms share aitbtsgcurity mechanism. They both seem to operate
in multiplicities®

Foucault stresses the point that the developmeatsotiety throughout history should not be regérde
as a march from one model to the next, but thatethibree dimensions are somehow present in all
historical époques. The way the legal code getnged with disciplinary practices and security
practices varies from time to time. Also securi#éghnologies have been present already at earlier
times. It is also clear, says Foucault, that tlgalleode has not disappeared or lost in signifieanc
since the rise of the disciplinary power and sagw@apparatuses. The practices applied to criminalit
show this mix as well. Rehabilitation has not b&®nonly social concern, but a risk of re-offending
has always been also involved. This risk of recsivfalls into the domain of security. It has to be
mastered with quite another kind of technologiestthose of disciplinary power: security risks need
to be analysed in terms of probabilities.

We could say that Foucault's analysis roughly gpomds with what has been said earlier concerning
law, safety and security. Criminal law, which ig taxample of also Foucault, has the ability to &dap

to all these technologies of power and thus geblimd in these technologies and forms of

government.

‘Polizei’ as a Governance of Security

During the course of the history, criminal law usedbe regarded as one of means for government, for
the good of the society. Development of crimina/ ia closely linked with the emergence of a state.
Together with the authority to administer crimifuatice, also other powers grew in the hands of the
authority.

Especially the German history is important hereGkermany the doctrines of a good governance of
the society were developed from thd"1616" onwards. A great amount of police orders (ordieaihc
were promulgated, as the crown had gained the agtho introduce orders for the sake of protection
of the society and promoting various kinds of iasts. Typically the police ordinances contained
detailed prohibitions of dangerous activities otivdies that otherwise required publicly given esl
Also commerce fell under this. The amount of swagjufations grew rapidly. The terr®6lizel’ grew

to mean a much broader sphere than what today £@the policePolizei contained both “hard
security” and “social development”. It concerne@ #t of maintaining society, of governance. A
good police would also strengthen the public autyioDuring the early days the police orders were
not taught in the law faculties of the universitié3he science oPolizei (Polizeiwissenschafwas,
however, developed in the L &entury. Those days the rights of the individuarevnot really the
focal point. The order was that of the virtuousipe.

7 Ibid., p. 7-8./11
8 bid., p. 11/11-12.

19 Stolleis, M., Geschichte des offentlichen Rechts. Erster BanéthReublizistik und Policeywissenschaft 1600-1800
Beck, Munchen 1988, p. 131.
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The comprehensive notion of a police was splitryuthe course of these developments. The good
governance required that the also freedoms of nldeszidual were protected as part of the order.
Freedom had to be integrated within the field ofegamental practice. The notion of police was
reduced only to cover the negative functions imtieh to the maintenance of order, and separated
from the positive functions. The notion of policasithus also marginaliséd.

Looking back in history reveals an interesting depment: in the continental law, especially in
German criminal law thinking and constitutional dpment, the late Y8century and the early 19
century saw a critique of a too broad conceptioarmhinal law. Criminal law had begun to slide into
the general Polizei approach. The Prussian Geharalof the Land from 1794 was a good example
of this. The emphasis of the law was to creatdsipénal law part a comprehensive regulatory order
addressing a great variety of security risks. Tdwe is modern resembling the later sociologically
oriented approaches and even welfare state legd¢lsio

The history of police law is significant for thewedopment of a modern state and also as regards the
notion of a criminal law. The development towardsegulatory police criminal law blurred the
boundaries between ordinary criminal law and ragadaw. Criminal law was sort of complemented
by a system which was not limited by similar pripies, and which was serving diffuse interest.

The Prussian Code and some other codes of thatwene heavily criticised by the scholars of that
time. Paul Johann Anselm Feuerbach was one of ds¢ enitically minded. He was a fierce opponent
of the idea that endangerment instead of actuah lsauld be enough for the establishment of criminal
liability. In response to this he formulated higddthat an offence always needs to contain a idalat
of rights Rechtsverletzung

We see the tendency that during th& &éntury, the proponents of the classical schoagsbto limit
criminal law in relation to the merely regulatoaw, thus defending the idea of a restricted crimina
law. Interestingly, the regulatory law was impottéor the development of such forms of liabilityath
later became important also in the field of crinhilaav. Particularly the issues of negligence, oiniss
and crimes of endangerment were important. Thesiclalsschool prepared the way for the later ideas
of rule of law and democracy, because the idealigthilosophy emphasised the legitimacy
requirement. The conviction and the punishment twadbe justified in relation to the person in
question.

By mid-nineteenth century, the academic brancRadizeiwissenschaftas about to loose its position,
and the field was reorganised. Its place was tdlkedoctrine of administration and administrative
law. 2

The first half of the 19 century was the time when modern criminal law tiduwas rapidly
developed. Idealist philosophy was very importamthiere in the German context. The idealist
philosophy stressed very clearly the point thatighument had to be justified from the point of viefv
moral principles, and that a consequentialist margbment did not suffice. The birth of the modern
criminal law thus connects with these ideas ofex#je criminal law identity, ideology, and culturké
also connected with a more general philosophy wfdad state. The critical philosophy had also an
impact on legislation those days, but due to pratinterests, the theoretical ideas were nevéy ful
realised at the level of positive law.

Already the second half of the W @entury saw a turn, not only in theorising, bugoain legislative
practice. A policy emphasis grew stronger, andctiminal law was being regarded also to serve the
interests of protecting the society. The sociolaggchool of Franz von Liszt was inspired by rising
positivist criminology and sociology. The sociologli school was also influenced by other strands of
thought of that time, such as the jurisprudencentgfrest. The sociological emphasis came to mean

20 FoucaultSecurity p. 353-4.
2L Stolleis, M.,Geschichte des dffentlichen Rechts in DeutschiZweiter Band. Beck, Miinchen 1992, p. 419-420.

34



Security and Criminal Law: The Difficult Relationship

that the interests of the society were stressea i@t the vertical relationship between the oféend
and the state and its legal order. The related mewn¢ ofdéfense sociaiarched forward also in the
francophone world

The sociological school was not ready to abolidhtted legal safeguards of the individual, but it
proclaimed a rational reorganising of the crimilzal from the point of view of the protection of the
society, which was regarded the aim of criminal.l&xcriminal policy perspective was introduced. It
is worth noting here that the sociological schaata lot of attention to the fact that we shouhdw
the criminal in order decide how to treat him. Aesjal “track” was regarded necessary for the
dangerous habitual offenders.

On the conceptual level, the development of theaibpf protection of the penal provisions is very
interesting. Soon after Feuerbach had come withdeia of a Rechtsverletzurigthe idea of a legal
“good” began to develop. Various crime definitiomsre regarded to protect various types of good.
Von Liszt himself defined the object of protectitmbe a “legally protected interest” or “protected
legal interest” Rechtsgyt The legal science of T&entury Germany was a lot influenced by studies
on Roman law, and also the Roman law viewed raitetically the various interests which the legal
system, in this case criminal law, sought to pramdte legally protected interests are interestmnof
everyday life, and these interests cover not dmyimterests of an individual (life, health eta)t blso
the interests of the society (trust in currencystrin documents, trust in civil servants) and the
interests of the state (fair elections, interestdedence, protection of state secrets etc).

Since then German legal science has been rathemitimu to the idea that a crime always has to
include a harmful effect onRechtsgutThe idea has been that this requirement exclsde® diffuse

or suspicious interests from being protected thnotlte use of criminal law. In this sense, the
Rechtsgutequirement resembles the Anglo-American harm jplacThey both are thought to denote

the limits of criminal law. Moral criminalisatiorsge excluded from the domain of criminal law.

From the point of view of th®echtsgutidea, security is a problematic concept. Secusitg very
diffuse concept and its relation to the systenigifts is unclear. It is a systemic concept, whictkes
these worries even stronger. On the other handknee from the history that we protect also rather
diffuse interests. Think about the various inteyébat entail peace, for instance. We used to girote
king's peace, for instance, and domestic peace.tdifme security clearly is something different from
peace. It also differs from order. The conceptustiony of notions of protected legal goods reveals
interesting continuities, and a sense of nuances.

The risk is that by accepting security interestsbéo protected through criminal law too diffuse
interests enter the field, and that we face a aindilemma than that there was betweerRblzeilaw

and criminal law. The other troublesome featuréh&t the criminalisations seem to authorize other
coercive practices and that these practices themym, restrict the rights of the people. The ingamot
thing is that introducing security as a legally tpated interest could mean a severe conceptual
blurring of the limits of criminal law. This consegnce concerns the criminal law’s internal legal
structures and especially the principles accourfingts principles and, following, the legitimaoy

it. Regarding also the historical backgrounds, ehesrries need to be taken seriously. Having said
that, we must admit that in many cases the sectimats can be formulated well enough to satisfy
reasonable criteria.

A Foucaultian background will enable us to see soraeial tensions within late modern criminal law.
The security orientation reinforces further certe@ndencies which are already manifest in modern
criminal law of 19 century. Modern criminal law was the product oé tbnlightenment critique
towards former abuse of power. Criminal law hadb¢orestricted to its core area, thus requiring the
recognition of a particular legal form. ThHeechtsstaatlichkeitvas important, as was also the

2 gSee, e.g., Ewald 1986, p. 409-416.
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rationalistic adaptation of criminal law to becoareinstrument of the society to protect itself aghi
various kinds of threats posed by the criminalitysuch tensions, modern criminal law was born in
late 19" century and early S0century.

Modern criminal law was already a mix between ldgahalism, disciplining and rehabilitating of the
individual as well as the security device approddhngerous offenders should be isolated and
rendered non-harmful, which motivated the estabiisti of closed institutions for dangerous
recidivists. The juridico-legal form of criminaliaby mid 1950s was rather flexible, as it bent both
towards disciplining individuals (the young offemslethe prisoners) and rendering some individuals
non-harmful (the mentally ill, the dangerous redits). Foucault calls this development a true
inflation of law, an inflation of the juridico-leg@ode, as the code needs to implant all the variou
mechanisms of security.

Since the 1970’s, the juridico-legal form has agaéen strengthened, as it was perceived that the
interventions done in the name of rehabilitatiorpmtection of the society were not fully defensibl

A return to neo-classical values took place. Thismnt a strengthening of the juridico-legal prinegol
governing the practices of criminal law, and a aiericensure of these practices. Also the practices
concerning dangerousness which represent the émecarity device in modern criminal law were
normatively censured and to some extent aboligegdunishment was regarded justified solely on the
basis of desert. The liberalist principles neveswéver, entirely played out the security device
contents of modern or late modern criminal law.

What we see today is again a mix of various devetaqs, not all pointing to the same direction. In
police law, the security paradigm has marched lads@use the technological means for gathering and
processing of information have progressed rapidityelligence work becomes more and more
important part of policing. It aims at combatingesially severe organised criminality.

The juridico-legal form of criminal law has come be under pressure as also the neo-classical
formalism has lost some of its credibility. Thistique of legal formalism coincides with perceived
heightened security demands and also some rebbefi inerehabilitation and treatment. The security
threats have gained the upper hand as qualitath@lyforms of criminality, such as organised crime
and terrorism, have emerged and also received @ kttention on various criminal policy fora. This
latest wave was of course, for obvious reasonsdiscussed by Foucault himself, which means that
we need to give our own judgment on it.

During the modern era, criminal law was regarded &seld of its own, and the juridico-legal form of
criminal law was very much a product of legal sceenDoctrines of penal liability were formulated,
and the system of criminal law was regarded toireqacademic knowledge. The legal controls of the
juridico-legal form of criminal law were rather wrdleveloped and less discussed. This is something
that has profoundly changed after the World Wal e international human rights law together with
national constitutional laws with more detailed ys@ons concerning the rights and freedoms of the
individual forms a new basis for legal formalisraftig limits to the flexible use of criminal lavg a

tool to reform individuals and protect the sociagainst dangerous individuals.

The late modern condition is thus again a new fmhe legal formalism and the pragmatism rooted
either in rehabilitation or security thinking are & sense competing with each others. New type of
criminal law has emerged out of the legal fighbajanised crime and terrorism. Not only is thessle
stress on rehabilitation and disciplinary normaitsa but also a loosening of the offence paradigm
itself. The legislatures have decided to introdnesv kinds of criminal law provisions as regards
organised crime and terrorism. The criminalisatibndd a much larger distance between what is
punishable and what is the completed offence. Vdarisorts of conspiracy rules and preparation
offences have been put into place in order to enti# police to investigate as offences such cases

3 FoucaultSécurité p. 9.
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that do not yet involve the typical harm. This specially clear as regards terrorist offences. iilka
Is that terrorist offences should be prevented Istrizt control and supervision of the society in
general so that the potential risk factors cardeetified and recognised before the actual facte ar

Throughout the history, security thinking, as wadl rehabilitative thinking, has in the context of
criminal law been challenging a narrow act-basexpaasibility model. The liberal thinking has
emphasised a strict act-orientation, whereas thabibtative and disciplinary practices of modern
criminal law go much beyond the mere act: it is ¢heninal mind and the root causes of criminality
which should be addressed. Also the dangerousifigse perpetrator is by necessity a future oriented
parameter, a disposition that should be scienlifiegssessed. It is the person himself which allfavs
predictions as concerns future actions. Thus, gweungh the goal would only be to assess the rigk of
future commission of an offence, the individual inehthe acts is the central focus of interest.

The modern and late modern paradigms of criminal &hare the same comprehensive policy
approach. All the rules and practices are basicaitjer constant review and assessment, and they can
be replaced by others, should this be required.vBhieus sciences from psychology and criminology
to criminalistics and social and criminal policyekeo inform the policy makers of the optimal rules
and practices.

The security orientation has led partly even toahandoning of the juridico-legal sphere, as the
maintenance of the order through practices no lonmgenly takes places by criminal prosecutions and
convictions, but instead the proactive surveillamechanisms are thought to contribute to the
maintenance of the order. This is not news, asishighat policing used to be: maintenance of the
society, the art of governing the life and wellfzedf a populatiof?

The European Union as an Area of Freedom, Securdtyd Justice

The European Union wishes now to establish itselaa Area of Freedom, Security and Justice. In
one sense should one understand such an effois?rdther clear that the European Union is, by
developing a capacity in the area, reacting to gyeed security threats. The threat presented by
criminality was defined as a common problem to bmlzated together. The term Area of Freedom,
Security and Justice was adopted formally in 19@%n the Amsterdam Treaty entered into force.
The first ever Justice and Home affairs Europeamcib met in Tampere in 1999, agreeing on how to
proceed.

The presidency conclusions included a long lig@talled “Tampere milestones”. It consisted oé fiv
parts: general observations, the part on commolurmsgind migration policy, the part on a genuine
European area of justice, one of a union wide figlpinst crime, and a part on stronger external
action. The approach towards criminality was adifferent from what we usually find in a domestic
setting. There was a strong link between the asyndh migration policy and the need for criminal
policy actions. Criminality was in some sense rdgdras an external threat. It was namglgoplé
who had “the right to expect that the Union” addessthe threat to their freedom and legal righdas th
severe criminality posed. Common effort was need€dminals must find no ways of exploiting
differences in the judicial systems of member state

Perhaps the most important aspect of addressitgircg@roblems of criminality as common European
problems deals with the issue of space. Europegarded as a polity with a territory, and problerhs
criminality are a matter of internal affairs wheatlihg under the Union competence. But why thig tit
Freedom, Security and Justice?

We should perhaps say that the concept of in tleedom refers to the basic freedoms, that is,
economic freedoms, such as free movement of persBimge the adoption of the Charter of

% FoucaultSécuritép. 319 pp.
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Fundamental Freedoms and Rights these may haveddeled as well. Security and justice shows a
certain being tied together of these two fielddid@acooperation has been the origin of the thilidump
and it dates in informal forms back much beforet.tlastice also refers to cooperation directly
between the legal bodies, the judiciary, thus sylising an intense mutual trust. Criminal law has no
made its way into the title, even though minimunrni@nisation of criminal laws has been an
important way of legislative cooperation.

Security, then? Perhaps the best way to charaetthes concept of security in this name is that it
formulates a certain aim for the Union’s activiti€ecurity is the name for police cooperation sgyvi
the combating of severe forms of cross-border cratity. The ASFJ also covers besides justice and
home affairs some parts of the EC law as well, matmerders, visas, immigration, asylum, and some
other things. Steve Peers says that the term ABES3 gn indication that despite this being scattere
the measures to be adopted on those provisiohsistiltowards a common go&lThese areas form
indeed a unity which is marked by the emphasisespaonding to perceived security demands. The
profile of the EU policy differs from the profiled the member states themselves. This regional mid-
level regime has a rather strong security proéilep due its limited mandate. The EU policy is also
part of the larger international system, in whidte tEU drives the policies and enforces them
regionally.

The fragmented nature of the whole of the EC/EU faeans also that the third pillar legislation,
which is formally still intergovernmental in natyigets to some extent detached from both democratic
and constitutional controls at the EU level. Thedific features of third pillar framework enhante i
role as part of the international security regir@eiminal law is part of the production of public
security which again is one of the main resporiigsl of the public authorities and the state. The
Third Pillar regime is a good example of what Da@drland has called the rise of the culture of
control?® The huge political interest in crime and secuasitghe EU level has probably roots at three
levels. There is the growing international concemcertain severe forms of criminality, which call
for action and which fall rather naturally undemgimal cooperation. The second level is the
progressing legal and economic integration, whiglsdor new types of measures in this field. And
the third level could be the changing national @oliews which tend more than before to punitive
solutions. Garland writes in the last context.

The development towards a more control and secorngnted penal policy has also been described by
Klaus Gunther. He actually refers to both the ma¢ional developments and the domestic experiences
of insecurity partly resulting from processing dblgalisation, and resulting more punitive penal
policies. Even the sensibilities towards humantsgghiolations tend to stress these developments. “A
a consequence”, says Gunther, “public securityigekly considered as prior to the right to individua
liberty.”?” In the context of the European Union, the legigtatind institutional developments have
been rapid. The real test case is what happens pliey level and what happens on the level of
various practices.

%5 peers, SEU Justice and Home Affairs LaBecond Edition. Oxford UP, Oxford 20086, p. 8.

% Garland, D.;The Culture of Control. Crime and Social Order in Gamporary SocietyOxford, Oxford University Press

2001.

Gunther, K, Legal pluralism or uniform concept of law? Gldibation as a problem of legal theorio Foundations.
Journal of Extreme Legal Positivism, Number 5, 281 (12). http://www.helsinki.fi/nofo/
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Missing Promises — No War Against Intimate Terror

Elina Pirjatanniemi

Introduction

The purpose of this paper is to provide some irisigb the inefficiency of criminal law in addresgi
domestic violence against women. The reason forstmtcomings of criminal law has often been
explained by virtue of the hidden masculinity o€ tbriminal justice system. This is, however, not
something for which | am providing evidence forthis paper. My assumption is rather that reactions
against violent acts are mainly dependent on fhr@spects of shattering the security structurenef t
state.

A state’s willingness to defend its security int#seis obviously not the only reason for why domeest
violence constitutes a dilemma for the criminalipes system. Another obstacle is created by the fac
that the modern state is reluctant to intrude thi private spheres of our lives. This is something
many of us have applauded for, but the developinastits logical consequences. Acts in private, no
matter how violent they are, easily remain privateen the privacy of the home is respected and
cherished.

The problems of criminal law in the context of datie violence do not end here. It is not a sedrat t
criminal law is better equipped to meet single dramevents than to take care of eroding problems.
The process of domestic violence explicitly stérten small incidents: one punch here and another
there. As the going gets tough, nothing really wokke may punish the offender and we may impose
on him a restraining order, but the effectivendsthese measures is contested. Firstly, it seerbg to
very difficult to guarantee the security of thetirit and secondly, it seems to be hard to change the
behaviour of the offender and to provide him wittequate support. So the debate on domestic
violence goes on, as it has been going on for y@aes atmosphere of hopelessness:

‘Overwhelmingly, States are failing in their intational obligations to prevent, investigate and

prosecute violence against women in the family. l&/khere are encouraging moves to create and
implement new policies, procedures and laws wilpeet to violence against women generally, and
domestic violence specifically, such violence does appear to command Governments' attention.
National policies continuously fail to give prigritand force to women's human rights. Women

continue to be viewed and treated as second-clagens with a secondary rights status. Violence

against women is overwhelmingly viewed as a "wosiaigsue rather than a serious human rights
issue which affects a large percentage of any cganpopulation. With few exceptions, domestic

violence continues, to varying degrees, to beédehy Governments as a private family matt&r.’

All things considered, it is tempting to think tithe women of the world would benefit from quick
and aggressive responses similar to those thabdieaised the reactions against terrorism. After
‘9/11’, resolutions were passed, conventions weyeesl and national legislators worked hard in order
to pass the laws that would make it possible tedetprevent and punish those responsible for
terrorist acts. Reactions have not been flawledsnaany of the responses have been disproportionate,
but the commitment to address this ‘apocalyptistoblem has been substantiVe.

2 Report of the Special Rapporteur on violence againsten, its causes and consequences, Ms. Radhikaatammamy,

submitted in accordance with Commission on Human Rigésolution 1995/85, Violence against women @ family,
E/CN.4/1999/68, 10 March 1999, para. 242.

| am quoting Felix Herzog, who characterises thiacks of §' September as ‘das apokalyptische Verbrechen des 11
September 2001’, see Herzog, FTerroristische Netzwerke” und Para-Totalitares Stedhtsdenken’in Nuotio, K.
(ed.):Festschrift in honour of Raimo LahRublications of the Faculty of Law, Universitylgélsinki (2007), 111.
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Our sense of security has been seriously shattgréerrorism. There is no point denying that. But i
the shadows of the constant fear of ultimate vicdelurks a more everyday terror, it is intimate and
pathetic even, it is the fear of being humiliateditered and killed at home. It is thus usefuletmind
ourselves of the fact that more people are killedldmestic violence than in terrorist attacks, no
matter how we read the statistics. Globally, thesteommon form of violence experienced by women
is domestic violenc#:

Paradoxically, reactions against terrorism revegddrtant facts about women, security and criminal
law. Firstly, they show how quickly the securityitscape can change and how important it is to focus
on rights when we talk about security. The nextiseof this paper provides a perspective on these
changes and on their impact on the efforts in cdimpaviolence against women. Secondly, reactions
against terrorism expose the inherent limits ofamal law in addressing domestic violence. The
comparison between the ‘intimate’ and ‘ultimatedleince, how illogical it may sound to begin with,
helps us to understand why it is so difficult te wsiminal law in the context of domestic violence.
These questions will be elaborated in the finatisac

Admittedly, violence occurs in all kinds of intineatelationships. Nevertheless, my paper focuses on
women’s safety. | am by no means implying that woraee not capable of violent behaviour, we
most definitively are. As there has been veryditti-depth research about women’s violence to male
partners — or about other types of intimate viodend found it difficult to address this topic from
more general perspectiveThe most important justification for the focustiiis paper is, however, the
prevalence of violence against women.

Perspectives on Security

From state security to human security

There are several ways of classifying the concépteourity. Generally, the term refers to freedom
from danger or from fear. The concept involves phetection of some object by reducing its
vulnerability. Furthermore, it is possible to makelistinction between a) the referent object (who o
what is being secured), b) the nature of the tHreat which the object is being secured and finadly
the means of seeking securify.

The traditional concept of security was closelhated to national security. The referent object was
primarily a state. Emphasis was on military threatsd accordingly, military power was also the
means of achieving securityThis framework was nevertheless challenged ifl&889s and 1990s. It
had difficulties to cope with all those multi-calysaulti-dimensional, multi-level and multi-actor
security threats, all of which obviously could ra# remedied by customary military actions or by

(Contd.)

%0 On the legal developments, see Nuotio, Rerrorism as a Catalyst for the Emergence, Harmatii and Reform of

Criminal Law’, Journal of International Criminal Justice 4 (20@98-1016 and Jung, HUses and Abuses of Criminal
Law Responses to Terrorisnih Nuotio, K. (ed.)Festschrift in honour of Raimo Lahfublications of the Faculty of
Law, University of Helsinki (2007), 97-109.

See In-depth study on all forms of violence agawsmen, Report of the Secretary General, A/61/18a8/A, 6 July
2006, paras 112-117.

For a detailed treatment on women'’s violence tm,nsee Dobash, R.P., & Dobash, R\Momen’s Violence to Men in
Intimate Relationships’, Britisdournal of Criminology (2004), 324-349. On sante{s&rtner violence, see Brown, C.,
‘Gender-Role Implications on Same-Sex IntimateiarAbuse’ Journal of Family Violence (2008), 457-462.
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% gee von Tigerstrom, BHuman Security and International Law. Prospects Bnoblems Studies in International Law:
Volume 14. Hart Publishing: Oxford and Portlande@on (2007)., 8.

34 Tigerstrom 2007, 9.
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other state-centred methods. New approaches tdiactenefsolution laid emphasis on a broader notion
of ‘human security’, which puts the individual hetcentre of security concerfis.

The use of the concept of human security is usuediged back to the UNDP Human Development
Report from 1994. The notion was explicitly pushwad the political agenda:

‘The concept of security has for too long beenrjmeted narrowly: as security of territory from
external aggression, or as protection of natiamalrest in foreign policy or as global securitynfrthe
threat of a nuclear holocaust. It has related nwneation-states than to people [...] Forgotten were
the legitimate concerns of ordinary people who sbwsgcurity in their daily lives. For many of them
security symbolised protection from the threat ddedse, hunger, unemployment, crime, social
conflict, political repression and environmentakdas [...] Human security is not a concern with
weapons — it is a concern with human life and dighif

In the 1990s, this approach was adopted as an iamgarlement in the foreign policy of a number of
countries and it was also used by several intarnatkiorganisations and by some non-governmental
organisations. In 2001, the Commission on Humarnu®gc an independent commission of experts,
was established to promote public understandingetoncept, to develop it as an operational tool f
policy formation and implementation and to prop@s@rogramme of action to address the most
pressing threats to human secutity.

The final report of the CommissioHuman Security Nowwas published in 2008.The starting point
of the report is that the international communitgantly needs a new paradigm of security. It is
noteworthy that the report does not make any attergp replace the traditional concept of state
security. According ttHuman Security Nowt is crucial to shift the attention from the gaty of the
state t;)ﬁ;[he security of the people, but humanrggcg still seen only as a complement to state
security:

The basic idea of human security is that it focusethe individual and the community rather than on
the state. The concept includes threats that hatvalways been classified as threats to state isgcur
Human security approach also expands the rangetafsabeyond the state. Lastly, human security is
not only about protecting people, but empoweringpieto fend for themselvés.

The report gives close attention to a selectiotopics that are relevant to human security. Torbegi
with, it explores conflict-related aspects of hunsaturity such as violent conflicts, people on the
move and post-conflict situations. In additioncd@ncentrates on poverty-related aspects of human
security, that is, economic insecurity, ill headtid lack of knowledgél.

35 On the origin of the concept, seeFrerks, ‘Buman security as a discourse and counter-diso®yursd Security and

Human Rights, (2008), 8.

See United Nations Development Programme (UNDBRMan Development Report 199ew York/Oxford: Oxford
University Press, 22.

37 See further Tigerstrom 2007, 21-26.
38

36

Human Security Now: Commission for Human Secu03) New York. Available at http://www.humansety
chs.org/finalreport/index.html (accessed 27 May @00 he importance of the concept is witnessed Hey fact that
human security has a unit of its own within the G§$tem. The Human Security Unit (HSU) was estabtisht the
United Nations Secretariat in the Office for the @hioation of Humanitarian Affairs (OCHA) in May 200#s overall
objective is to place human security in the ma@estr of UN activities. The question of human seguréts thus matured
into a policy that is entitled to permanent ingdtaos.

39 Human Security NoR003, 2.
40 Human Security No®003, 4.
41 Human Security No®003, 12.

41



Elina Pirjatanniemi

The topic at hand, domestic violence, is mentidnetie context of health problems. The report state
that health emergencies arising from epidemics deiing urgent action are only the tip of an iceberg.
It continues:

‘More significant and longer in term are the silenises of poverty-linked illnesses and violence,

especially gender-based domestic violence. Toonofteglected, these silent crises of human
insecurity deserve similar priority. A human setudpproach would recognize these people-centred
priorities.

This acknowledgment is a step forward, but theveeiee of it should not be exaggerated. The report
has been described as ‘a gender-, race- and refigie’ document and its comments on security
challenges are not particularly gender-bd8ethe basic ideas and principles included in thenep
can nevertheless be useful even in a more gendemeasontext. Some interesting efforts have already
been made in this direction. Marie Vlachova and Béason have suggested that security studies
should be ‘engendered’. These engendered sectudies should then analyseter alia, how to use
security institutions’ potentials and powers inimmovative manner, how to divide responsibilities f
dealing with violence and how the security sectounld address issues of poverty constituting the
basis for trafficking in womeff:

One step forward, some steps back

The attacks of'® September 2001 profoundly changed the securityitaature in the world. The new
security landscape was built in the ruins of therifMowers and it was built quickly. In the aftertmat
of the attacks terrorism was placed as the numhersecurity threat in most countries. After the
landmark Security Council Resolution 1373 of 28t8ajer 2001, adopted under Chapter VII of the
United Nations Charter, the fight against terrorisitimately moved to the very centre of the
international security agenda.

Many commentators have pointed out that the hureaardy approach has been marginalised by the
hard security concerns of the war against terroffsim the newly militarised discourse on terrorism it
is difficult to demand other security issues to e on the agenda. This shift has had important
consequences as regards domestic violence. Figtased trends towards militarisation, armed
conflicts and global terrorism have focused attentin violence in emergency situations. Second, the
closeness of people of different cultures has drattention to the violence of the ‘other’. All tHigs
resulted in a de-politicisation of the public digcge on violence against women in certain areais. Th
is evidenced in a number ways, including the useeottral terms to describe some forms of violence;
the cutting of funds for women’s programmes in iaene of gender mainstreaming and the adoption
of conciliatory procedures in dealing with violenagainst womef® Furthermore, the war against
terrorism itself has had a negative impact on womkres in various ways.

The human security debate has often been chasmadeds an alternative security discourse, as
compared to earlier views that were state-centrebrailitary-strategic in natur®.The notion itself
has, however, been heavily criticised. It tendedcape definitions and boundaries, which is oblous

42 Human Security No®003, 107.

43 gSee Vlachova, M., & Biason, LViolence against Women as a Challenge for Sec@tytor Governancein Haggi, H.,

and Winkler, T.H., (eds.Challenges of Security Sector Governa(2@03), DCAF & LIT Verlag, 7.
44 see further Vlachova & Biason 2003, 24-27.
4 See, e.g. Frerks 2008, 13 and Tigerstrom 2007, 20.

46 Report of the Special Rapporteur on violence agaishen, its causes and consequences, Yakin Efforkards an

effective implementation of international normsetod violence against women, E/CN.4/2004/66, 26 Dbeera003,
para. 71.

4T Frerks 2008, 10.
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a problent® The confusion around the concept is especiallgeaus as regards human rights. There
is an overwhelming risk that human security poicee accepted as some kind of a ‘light’ version of
the human rights regime, rather than a complemgmpialicy that strengthens the protection of human
rights. These risks are tangible even if we take aonsideration that the fundamental idea of human
security clearly focuses on human perspectiveshanthn dignity.

The tension between the claims of security andethafsrights is by no means a novelty. What is
remarkable though is the tendency for securityamp the demands for the protection of rights. lan
Loader tries to make sense of this controversypgmaking about ‘seductions of security’. The term
refers to the underlying ideas of security that niay difficult to articulate but are nevertheless
compelling. According to Loader, security appeasause it connects with people’s anxieties about
the condition of the world and, at the same timéh wheir fantasies about what the world should
become. The strength of the concept comes frombilgy to combine fear and comfort. In addition,
security demands possess an affective connecti@oltective belonging and cultural and political
subjectivity. Security demands are thus entanglatie production and reproduction of a ‘we’ whose
values and territory are threatened. Securityde aften identified with a strong, sovereign aduitiyor
and with the desire to eliminate all thinkable siSkAll security talk, traditional or human oriented,
bears inherent risks of over-securitisatidn.

These features are difficult to combine with a tigbased approach. As Loaden puts it, to insishupo
rights in the face of security dangers is to urgkaylwhen speed is needed and to tie the hande of t
police when they need all the powers put at th&pabal. In times of insecurity rights become
obstacles, they lead to a gamble with our safetll in all, demands on security change our
perspectives and make it harder to argue for tbhegtion of human rights.

The dangers of security talk are more significantthe context of state security, but the human
security approach does not avoid them either. Hewef/security discourse is something we have to
take part in, it is better to adhere to human sgctiran to the traditional notion of state seagurlt is
nevertheless useful to remember the words of Barban Tigerstrom as she concludes her study on
the concept: ‘human security seems to offer a betsy of asking questions, but does not provide us
with many answers? The human security approach does not tell us, Ngerstrom exemplifies,
whether a right to humanitarian intervention exmtshould exist. Instead, the approach helps us to
focus on different questions: what could or shddsle been done to avoid having to ask this question
at all?® These types of questions are important and theyige valuable insight as regards policy-
making, but at the same time it is important tdiseahat people need answers. Battered women, rape
victims or girls living in fear of honour killingsiant to know if they have the right to live without
violence. In order to answer their questions thendnu security approach is simply not enough.
Instead, we need to rely on rights discourse.

48 The following citation illustrates the nature &fetconcept: ‘Several analysts have attempted rigodefinitions of
human security. But like other fundamental concesiish as human freedom, human security is moréyédsitified
through its absence than its presence.” UNHDifnan Development Report 19248.

4 |oader, I., The Cultural Lives of Security and Rightisi Goold, B.J., & Lazarus, L. (edsSecurity and Human Rights
(2007), Oxford and Portland, Oregon: Hart Publighi3i7—38.

%0 See Frerks 2008, 13-14.
1 Loaden 2007, 39.

52 Tigerstrom 2007, 212.

% Tigerstrom 2007, 212.
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Women'’s rights are human rights

Efforts to identify domestic violence as a violatiof international human rights have defined
international activism on domestic violence for gaime. Domestic violence is not directly addressed
in the International Bill of Rights, that is, inehUniversal Declaration of Human Rig?ﬁ‘tsthe
International Covenant on Civil and Political Rigfitor the International Covenant on Economic,
Social and Cultural Rights They do, however, articulate fundamental humaghtsi that are
commonly violated in domestic violence cases, as;Hor instance, the right to life.

Quite interestingly, the Convention on the Elimiaatof All Forms of Discrimination against Woman
(CEDAW)*’ does not include any specific provisions on doinegiblence. However, in 1992 the
Committee on the Elimination of Discrimination aggti Women (the Committee), which supervises
the implementation of the Convention, adopted GariRecommendation No. 19, which clearly stated
that the prohibition of discrimination against wamdefined in Article 1 of the Convention also
includes gender-based violence. According to theoRenendation, gender-based violence may
breach specific provisions of the Convention, rdggss of whether those provisions expressly
mention violencé®

In this Recommendation, the Committee made two mapbd specifications as regards domestic
violence. Firstly, it emphasised that discriminatimder the Convention is not restricted to ackign
or on behalf of governments but it also includescdmination against women by any person,
organisation or enterprisé Secondly, the Committee specifically noticed tilerdma with intimate
violence:

‘Family violence is one of the most insidious forofsviolence against women. It is prevalent in all
societies. Within family relationships women of aljes are subjected to violence of all kinds,
including battering, rape, other forms of sexuaaadt, mental and other forms of violence, whioh ar
perpetuated by traditional attitudes. Lack of ecoimoindependence forces many women to stay in
violent relationships. The abrogation of their fgmesponsibilities by men can be a form of violenc
and coercion. These forms of violence put womesdth at risk and impair their ability to participa

in family life and public life on a basis of equgli®

The next important step was taken in December 1@88n the United Nations General Assembly
adopted the Declaration on the Elimination of Viwe Against Womef. It was the first international
instrument to deal exclusively with violence agaim®men and it affirms that violence against
women violates women’s human rights and fundamefie@doms. It also included a clear and
comprehensive definition of violence against wonidre term "violence against women" means any
act of gender-based violence that results in, tikédy to result in, physical, sexual or psychatz

% Universal Declaration of Human Rights, G.A. Res. A{If) Dec. 10, 1948, U.N. Doc A/810 (1948).

% International Covenant on Civil and Political RighBsA. Res. 2200 A(XXI), December 16, 1966, 21 UBMOR Supp.
(No. 16) at 52, U.N. Doc. A/6316 (1966).

¢ International Covenant on Economic, Social anduEal Rights, G.A. Res. 2200 A(XXI), December 16, 981 U.N.
GAOR Supp. (No. 16), U.N. Doc. A/6316 (1966).

57 The Convention on the Elimination of All Forms ofsBrimination against Women, G.A. Res. 34/180, UMMOR
Supp. (No. 46), U.N. Doc. A/Res/34/180.

%8 General Recommendation No. 19, Committee on theifiiion of Discrimination against Women, U.N. D@d¢47/38
(1992).

% General Recommendation No. $8pranote 31, para. 9.

0 General Recommendation No. $8pranote 31, para. 23.

61 Declaration on the Elimination of Violence Agaitg§bmen, G.A. Res. 48/104, December 20, 1993.
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harm or suffering to women, including threats affsacts, coercion or arbitrary deprivation of liyer
whether occurring in public or in private lif&.

The Declaration breaks down the public/private diomy, which has been a significant cause of
women’s exclusiof® In addition, the Declaration sets forth specifieps member states should take
in combating domestic violence. States shoulder alia, exercise due diligence to prevent,
investigate and, in accordance with national legjish, punish acts of violence against women,
whether those acts are perpetrated by the statey grivate persons. Furthermore, states should
develop sanctions in domestic legislation to pusistl redress the wrongs caused to women who are
subjected to violence. These women should alsadgded with access to the mechanisms of justice
and, azeg)rovided for by national legislation, tstjand effective remedies for the harm they have
suffered

Violence against women has been monitored by adtiemeporter since 1994. Special Rapporteurs
on violence against wom&rhave had a significant role in investigating theses and consequences
of gender-based violence; their analyses and re@mdations have also had an impact on the way
states deal with these issues.

Adoption of the Optional Protocol to the Conventiom the Elimination of All Forms of
Discrimination against Women (CEDAW-CGPJn 1999 is another important milestone in the réfo

to address violence against women. The OptionaloBobd contains both an individual complaints
procedure and an inquiry procedure. 67 As of May2@he Committee has made public decisions in
10 individual communications under the CEDAW-OP inidas completed one inquif§.Of the 10
individual communications five have been rejectedaolmissibility grounds. Five cases have been
considered on the merits and violations have beend in four. Three of these have involved a failur
by the State Party to provide effective legal andqimctical protection against serious domestic
violence.

Moreover, there have been many important regioffatte concerning violence against women. In
this regard, the Inter-American Convention on thevEntion, Punishment and Eradication of
Violence against Woméhis worth a special mentioning. The convention jifes a model for an
institutional mechanism dedicated to investigatamgl ruling on violence against women, including
domestic violence. It applies to violence in pulaliw private life and includes an individual connptia
procedure, which allows individual petitioners ad@&Os to file complaints against states with the

62 Declaration on the Elimination of Violence Agaivg§bmen,supranote 34, art. 1.

3 On the private/public dichotomy in this contex¢esHernandez-Truyol, B.EHuman Rights through Gendered Lens:
Emergence, Evolution, Revolutiory Askin, K.D., & Koenig, D.M, (eds.)Women and International Human Rights
Law, Volume 11999), Ardsley, New York: Transnational Publighe31-35.

64 See further Declaration on the Elimination of \éiote Against Womesupranote 34, art. 4.

8 The first rapporteur, Radhika Coomaraswamy, was iapggb by the United Nations Commission on Human Right
1994. She was succeeded by the current rappor¥akin Erturk, in 2003. All their reports are avdila at
http://www.unhchr.ch/html/menu2/7/b/women/documerita (accessed 27 May 2009).

%  The Optional Protocol to the Convention on the Elation of All Forms of Discrimination against Wome2131 UNTS
83.

The individual complaints procedure allows indivédl women, or groups of women, to submit claimiofations of
rights protected under the Convention to the CommitfEhe inquiry procedure enables the Committeentiaie
inquiries into situations of grave or systematiglaiions of women'’s rights.

67

8 See hitp://www.un.org/womenwatch/daw/cedaw/prdfdea-views.htm (accessed 29 May 2009).

% The Inter-American Convention on the Preventiomifhment and Eradication of Violence against Wot@mnvention
of Belém do Pard), adopted by acclamation, twentytfosession of the General Assembly of the OASrée 1994.
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Inter-American Commission on Human Rigftaind with the Inter-American Court of Human
Rights’

The Protocol to the African Charter on Human andpRes Rights on the Rights of Women in
Africa’ addresses this issue, domestic violence includggdlicitly. Domestic violence has also
received increasing attention in the Council of dp&r and both the Council and its Council of
Ministers have issued a number of recommendatiordomestic violenc& The same remark can be
made about the European UnidrDomestic violence is one of the focus areas withim Daphne
programmé&, which is a comprehensive agenda on preventivesmmes to fight violence against
children, young people and women.

Criminal Law and Domestic Violence

Introduction

Criminal law is often described as the most violeinall the legal disciplines. This characterisati®

an oversimplification — criminal law is not the saource of sorrow within a legal system — bus it i
nevertheless obvious that the presence of powegrigal in criminal justice systems. A State’s tigh
to punish overrides the hopes and wishes of indalig} it coerces them to obey the rules and omfers
the sovereign. In exchange the criminal justicaesyspledges to safeguard the community against
criminality. Apparently, the state cannot keeppitemises up to one hundred per cent, but as long as
the crime rate is at a tolerable level, the legitizof the arrangement remains unchallenged.

Every society has its own level of tolerance asrdg the prevalence of different types of crimiyali

In a sense criminal law is always a cultural pradifcwe leave the details, we can nonetheless see
remarkable similarities in states’ reactions agasnsnes. For the purposes of this study it isisight

to notice that all peacetime societies punish tlgasky of violent crimes. In other words, to guaiee

the physical safety and security of the individuaddongs to the core of duties of every state. This
obligation covers both ultimate violence, suchessotrism, and intimate violence.

There are, however, remarkable divergences in thes\states address different types of violence. If
the security of the state is threatened, the r@adsi tough. In the contemporary world there ave i€
any, actions that are equivalent to those agagmstrism. Terrorism is a crime against the statgsin
purest form. It threatens — at least symbolicalthe-existence of a whole nation, which leads tolqu
and massive counterattacks. The security of arvithgal is naturally also in the state’s interestt b
the picture is more blurred. Domestic violencespezially problematic, because it includes elements
that are unfamiliar to the typical criminal justiseenario: intimacy and interdependency. It is also

" The Commission has also dealt with the issue ofedtim violence; see Maria da Penha Maia FernandeBrazil,

Report N° 54/01, Case 12.051 April 16, 2001.
I SeeMiguel Castro-Castro Prison v. Per@5 November 2006, Ser. C no. 63, paras. 376-379.

2 Protocol to the African Charter on Human and PéspRights on the Rights of Women in Africa, adoptgdthe 2
Ordinary Session of the Assembly of the Union, Map@1 July 2003.

 See, e.g., Recommendation No R (85) 4, adopted éoCtimmittee of Ministers in 1985 and RecommendationRN\
(2002) 5, adopted by the Committee of Ministers @mM\Bril 2002.

" See, e.g., Resolution on the report from the Coniomis® the Council, the European Parliament, thenBouc and
Social Committee and the Committee of the Regionghenstate of women’s health in the European Communit
(COM(97)0224 C4-0333/97), Official Journal C175, 2heJl999. See also Proposal for a European Parltaameh
Council Directive on the right of citizens of the ion and their family members to move and resideljravithin the
territory of the Member States (COM/2001/0257),i€) Journal C 270 E, 25 September 2001.

S Information about the Daphne programme is avalablhttp://ec.europa.eu/justice_home (accessédag72009).
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typical that this type of violence develops grafjyalvhich makes it difficult to handle within the
criminal justice system.

In discussions about the role of criminal law, thievance of media coverage cannot be neglected.
With the exception of criminal policy experts, theedia largely draws the society’s picture of
criminality. It is not a secret that the currentdi@eatmosphere nurtures big stories of good and bad
Terrorists use these trends; publicity and a cemallle amount of dramatics are prerequisites for a
successful terrorist attack. These public elemalsts explain why terrorist acts catch our attentlon
comparison, domestic quarrels sound more or lebed@a No one wants to hear about them.

The criminal justice system meets many challengest dries to protect women from domestic
violence. Some of these challenges are treatdtkifotlowing subsections. The aim of my analysis is
to provide understanding for the limits of crimifalv in the context of domestic violence. As |
mentioned earlier, | am using terrorism as a mettfatbmparison in my analysis. By doing this | am
not arguing that these two forms of violence shdoddtreated in the same manner. Rather, the
comparison is used because | believe that diffe@®rn reactions against ultimate and intimate
violence may provide revealing insights in our waynderstand the function of criminal law.

On the duty to protect

Domestic violence brings into focus an issue tleet thoubled the international community for some
time, namely, the question of state responsibibitythe actions of private individuals. Without ggi
into any details, it can be concluded that it isvre recognised part of general international human
rights law that states are responsible for 1) tlweegtion of the rights of individuals to exerctbeir
human rights, 2) the investigation of alleged wiolas of human rights, 3) the punishment of the
violators gg human rights and 4) for the provisaireffective remedies for the victims of human tgh
violations:

Article 3 in the Inter-American Convention on thee¥ention, Punishment and Eradication of

Violence against Women concludes this developm&wviery woman has the right to be free from

violence in both the public and private sphereddt€s have the corresponding duty to prevent
violence against women. For obvious reasons, tleeabcriminal law has been emphasised in this
context. Criminal punishment carries the clear eomadation of society for the conduct of the abuser
and acknowledges his personal responsibility feratime.

The proper role of criminal law is always a diffictask to agree upon. In the light of the legal
instruments presented earlier in this paper, iteribeless seems clear that states have a duty to
develop necessary criminal penalties in order twvgmt domestic violence and to punish those
responsiblé.7 The existence of this duty in the context of daicesolence has been testédler alia,

in the European Court on Human Rights (ECtHR). Twart has held that a state has a positive
obligation to put in place effective criminal-lawopisions to deter the commission of offences agjain
the person, backed up by law enforcement machifoerthe prevention, suppression and punishment
of breaches of such provisioffs.

8 On state responsibility in domestic violence capteee generally Report of the Special Rapportewigience against

women, its causes and consequences, Ms. Radhika Gxsweeny, submitted in accordance with Commission on
Human Rights resolution 1995/85, Violence in theifgn/CN.4/1996/53, 6 February 1996, paras 30-35.

See General Recommendation No. d9pranote 31, para. 24(r), Declaration on the Elimomtof Violence Against
Women,supranote 34, art. 4(d), Convention of Belém do Paupranote 42, art. 7, and Protocol to the African Charte
on Human and People’s Rights on the Rights of Womedfiica, supranote 45, art 2(a—b). See also Recommendation
No R (2002) 5supranote 46, paras 34—-35 and COM(97)0224 C4-0333{@aranote 47, para. 23.

See Case ofontrova v. Slovakigjudgment of 31 May 2007, and CaseBryanko Tomasic v. Croatigudgment 15
January 2009.

7
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The criminal justice system is also included amteyalternatives that the UN Special Rapporteurs
have been recommending. Special Rapporteur Coomanas in fact argues that domestic violence
should be dealt with special criminal laws. Accaglio her, these ‘are most effective with regard to
crime between "intimates". Though contained witihia framework of criminal laws, these procedures
would try to meet the special needs posed by daenéstence.”

As far as the duty to protect is concerned, thetrongial point is the effectiveness of the crintina
justice system. Criminalisation is one thing, efifex implementation another. This has also been
stressed in the work of the Committee on the Elation of Discrimination against Woméhlt is
noteworthy that in cases where there has been mable violence that has occurred because of the
state’s failure to fulfil its duty of due diligencprosecution of the offender will not in itself baough

to redress the violatioff.

The issue of effective protection has recently bereamined in the case law of the ECtHR. When
examining the state’s duty to protect women frormdstic violence, the Court has concluded that the
scope of the obligation must be interpreted in saickay that it does not impose an impossible or
disproportionate burden on the authorities. Funtoee, the obligation does not apply to every
claimed risk to life. According to the Court: ‘Farpositive obligation to arise, it must be estdias
that the authorities knew or ought to have knowthattime of the existence of a real and immediate
risk to the life of an identified individual fronlé criminal acts of a third party and that theyefito
take measures within the scope of their powers hyhizlged reasonably, might have been expected to
avoid that risk??

The context of domestic violence
Terrorist attacks are intrinsically public actsgeneral, they also attain wide media coverage.

Domestic violence often occurs out of sight, withaitnesses or public statements of responsibility.
Obviously, this does not turn domestic violence iatprivate matter. A woman has the right to be
protected against her violent partner as well a&sistentitled to protection against violence ineoth
forms. The problem is, however, that in order tevent domestic violence, the state should intrude
into the intimate sphere of home and family.

The relationship between the victim and the offenslgorobably the most difficult aspect in intimate
violence® A typical violent crime scene consists of two srers, whose destinies are united for a
moment, but there are no assumptions or expecsatibfuture co-operation. After the case is closed
these two strangers may live their lives separdtelyn each other. Parties in the domestic violence
scene do not automatically have this privilege. efationship, however impossible it is, is still a
relationship with several interdependendes.

% See Preliminary report submitted by the Specig®aeur on violence against women, its causescandequences,

Ms. Radhika Coomaraswamy, in accordance with ComnmmissioHuman Rights resolution 1994/45, E/CN.4/1995/42,
22 November 1994, para. 132.

8 SeeA. T. v. Hungaryf2/2003), 26 January 2005, A/60/38 (Part I) (20@8hex Il at 80; 12 IHRR 998 (2005) para. 9.3.

8 SeeGoekce (deceased) v Aust(B/2005), 6 August 2007, CEDAW/C/39/D/5/2005 pardsl¥—12.1.6 and Yildirim
(deceased) v Austria (6/2005), 6 August 2007, CEDBX89/D/6/2005 paras 12.1.2-12.1.6.

See Case dfontrova v. Slovakiajudgment of 31 May 2007, paras 46-55 and CasBrafko Tomasic v. Croatia,
judgment 15 January 2009, paras 51-62. The judgimetite caseéOpuz v. TurkeyAppl. No. 33401/02) is currently
awaited. It involves a number of issues of domestitence.
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8 See also Preliminary report submitted by the SpeBlapporteur on violence against women, its causes

consequences, Ms. Radhika Coomaraswamy, in accordetfteCommission on Human Rights resolution 1994/45,
E/CN.4/1995/42, 22 November 1994, para. 125.

See also Douglas, HThe Criminal Law’s Response to Domestic Violenceat8hGoing On?’,30 Sydney Law Review
(2008), 442.
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It is evident that criminal law has problems witimacy and relatedness. ‘Sins’ of aliens are e#gie
handle than those of the beloved. Many women havagt realised that they cannot count on the
criminal justice system to protect them. Policepmese may be indifferent or at least uninformed.
Prosecutors may trivialise their cases and theesess passed may be too lenférbn the other
hand, it is fair to admit that these cases candng eomplex for the criminal justice authoritiesaivy
victims are ambivalent about the benefits of purguiriminal prosecution. In many intimate violence
cases women seek to prevent prosecutions or refEssist as prosecution witnesses. Reasons $or thi
are manifold. Women may fear increased violencéney may be reluctant to break up the family
unit. They may feel that they are, in one way oothar, responsible for the violence. They may
assume that the court process will be traumatic thatl the sentencing regime is, in any case,
ineffective and/or overly leniefi.

Despite the critique directed against criminal lalemestic violence activists have since the 1970s
stressed that domestic violence should be undersisocriminal assaulf. The most serious cases
most definitively belong to the sphere of the cnatijustice system, but the problem is that women
would need help long before they are battered kdanckblue. In the eyes of the victim every punch is
a problem, whereas many of them are only minornaie within the criminal justice system. In this
respect it is very difficult to declare a war agaimtimate terror.

Spectacular events and eroding problems

Terrorist attacks and domestic violence have saméasities. In both types of terror, the goal & t
force the other/others to live in fear. Interedimgt is also typical for both these offences thia
offender feels no remor§é Nevertheless, from the perspective of the crimjoatice system the
dissimilarities between these two are more impaorttaen their similarities. One of these differentses
an aspect already touched upon in the previousestibs, that is, the intensity of the offence.

It is an unfortunate fact that dramatic eventsagetattention more easily than eroding problems. Oi
spills or nuclear power plant accidents do not passoticed, whereas loss of biodiversity in nature
may very well do so. Criminal justice system doed oonstitute any exception in this regard.
Dramatic events are more easily construed as prgbthat the system can deal with, while eroding
problems are more likely characterised as socptatlems that the regime should keep at distance.
This attitude has obviously consequences as regandspinions of the role of criminal law in the
sphere of domestic violence. This type of violenften develops gradually, which means that it is
fairly difficult to say when the state should intene. In addition, criminal justice system is raoid it
cannot be, the primary method of solving problefgso-tolerance may thus be impossible; at least as
far as the criminal justice system is concerned.

Principles of criminalisation offer only partial igance in this context. The interest at hand — or
Rechtsgut- is clearly legitimate, but to evaluate the sbciasts and benefits of criminalisation is
much more complicated. Thatima ratio principle is not that easy to implement eithesdems clear
that states have a duty to criminalize seriousscagelomestic violence, that is, violent assaulith w
dramatic outcome, but all these small steps, minoiches here and there, are not enough to activate
the criminal justice system.

8 See further, e.g., Thomas, CQomestic Violence'in Kelly D. Askin & Dorean M. Koenig (eds.Women and

International Human Rights Law, Volumg1999), Ardsley, New York: Transnational Publishex21-240.
8  See further Douglas 2008, 447-457.
8 Douglas 2008, 443.

8 As regards domestic violence, see Douglas 2008, 45. On remorse and terrorism, see Schicor!Thinking about

Terrorism and Its Victims2 Victims and Offenders (2007), 278-280.
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If a terrorist group launches a bomb in an aeraglé&w of us ponder upon whether criminal justice
system should be utilised or not. Furthermores iasier to defend the expansion of criminal law in
these circumstances than in the sphere of domestience. It can even be argued, as Shlomit
Wallerstein has done, that states have a duty tendethemselves in cases of ultimate violence.
According to Wallerstein, the individual's right self-defence is then transferred to the statés It
noteworthy that every threat that activates theviddal's right to self-defence does not entailsthi
type of transference. Threats that do trigger thée's duty of self-defence are distinct in thagyth
pose a danger to all, or at least to a large mgjoficitizens. It is also characteristic to thegeations
that the number of aggressors is unknown and theathis a real and imminent one. If these
requirements are fulfilled, the state has a dutgXgand its criminal law in order to protect it§zgns.
Wallerstein argues that it is apparent that theecaamly a very limited number of threats than can
comply with the threshold conditions necessaryriggér the state’s duty of self-defence. A typical
example could be, according to Wallerstein, theahmposed by anti-democratic groups aiming to
overthrow democratic regimés.

The fact that criminal law is more apt to handlagi& dramatic events than gradually eroding
problems can have serious consequences for thosmigied by domestic violence. In these cases it
would be crucial to intervene immediately after fivat punch, but the threshold is, for obvious
reasons, rather high. If we really want to helpstheomen, it is important to admit that the crirhina
justice system has only a limited role in prevemptoiomestic violence. It would appear that an
integrated approach is necessary in dealing wekdlsituations. Many commentators have preferred
multidisciplinary strategies, with lawyers, psyabgikts, social workers and others working together
to gain a holistic understanding of each particaise and the needs of the individual victim.

The most innocent of them all

The concept of terrorism has proven very diffi¢oldefine. Reasons for this are well-known. Despite
the divergences, there are some elements thatstleslars agree to link to the conc&pthere is no
need to analyze all these elements in detail hebeihthe relationship between the direct victind an
the proper target is nevertheless interesting. Manwictims of terrorism differ from many other
crime victims because of their interchangeabifitirect victims of a terrorist attack — those whe a
killed or mutilated — are typically victimised berse they happen to be at a certain location at a
certain time. The personalities or attributes aftims are not important as such, as their fate only
serves as an instrument of terror. The proper tarfgghe attack is thus the state or other authorit

The fact that victims are both interchangeable iasttumental has several consequences as regards
our reaction to the crime. To begin with, terrogsimes lead to a general feeling of insecurityain
society. People identify themselves with the vistias they feel that they themselves could be

8 See Wallerstein, S‘The State’s Duty of Self-defence: Justifying thepdhsion of Criminal Law’in Goold, B.J, &
Lazarus, L., (eds.Becurity and Human Righ¢2007), Oxford and Portland, Oregon: Hart Publigh295-302.

See also Preliminary report submitted by the $ppeBlapporteur on violence against women, its caumas
consequences, Ms. Radhika Coomaraswamy, in accordetfteaCommission on Human Rights resolution 1994/45,
E/CN.4/1995/42, 22 November 1994, para. 141.

As an example we can take the definition include®ecurity Council Resolution 1566 (2004), accordiagvhich
terrorist acts are: ‘criminal acts, including agiivilians, committed with the intent to causattieor serious bodily
injury, or taking of hostages, with the purpos@tovoke a state of terror in the general publi;a group of persons or
particular persons, intimidate a population or ceh® government or an international organisatioddoor to abstain
from doing any act, which constitute offences witliie scope of and as defined in the internaticnalventions and
protocols relating to terrorism, are under no aimstances justifiable by considerations of a pdalitiphilosophical,
ideological, racial, ethnic, religious or other 8annature,’.

92 See also Schicor 2007, 271, 273.
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victimised by similar acts of violencd.All this increases fear of crime, and that agaiobilises
decision-makers, even if there are no subsequmaf“

The inability to avoid victimisation additionallyceentuates the loss of security. Normally, poténtia
crime victims can minimize their risks by their betour. Consequently, it is nearly always possible
to attribute some degree of responsibility to wctifor the crimes committed against them. In regard
to terrorist attacks there is no shared respoitgitbetween the offender and their victims, which

means that there is nearly nothing the victims @¢duhve done in order to minimize their risks.

Because of their limited blameworthiness, the mistiof terrorist attacks tend to receive public

sympathy more than most other victims®do.

As stated earlier, a typical act of domestic vickemepresents a very different type of crime scene.
The target of the battering is clearly identifialfidne is assaulted because of her identity. Intfece

are few other crimes where the element of victiambhg is so manifest than in domestic violence.
Persons living in violent relationships are surmesh by all these why-questions: Why did you not
leave him when he hit you for the first time? WHhg glou not contact the police? Why did you not
leave him when he hit you again? All these paigjugstions are in a way relevant. We assume that
every adult woman is responsible for her safety @aphble of making moves that can save her life.
Her possibility — however theoretical — to choose fate makes us insecure in our reactions.

Victims of terrorist attacks and victims of domestiolence differ also at a more abstract level.
Terrorist attacks tend to shatter the relationglgipveen the individual and the state. The individaa
sacrificed because of the politics driven by thaestFirstly, the real target of the attack is stege;
individuals are used as instruments. Secondly,ilipkinnocent individuals, those very persons the
state has a special duty to protect, terroristeuid the state. Single cases of domestic violence
seldom put the authority of the state into question

Final Remarks

The Government of Finland adopted its first Intér®acurity Programme in 2004. The programme
was an effort to analyse the security landscagéntand and it also suggested measures that should
be taken in the near future. The analysis of theeat situation started with a rather peculiar
observation: ‘Finland is one of the safest coustiie Europe. The most significant exception is the
amount of violent crime. In fact, the number oflgitt offences, homicides in particular, in Finlaad

the largest in Western Europe in relation to theytation.

As the absence of violent criminality is normalipked to safety, the statement above entails
clarification. Violence in Finland has a certairitpem. The likelihood of being assaulted or evdledi

is clearly highest among socially marginalised meriact, the majority of Finnish homicides occar i
the context of drinking quarrels between unemployaiddle-aged male alcoholics. As far as women
are concerned the most likely offender is the segagner. A spouse, boyfriend or ex-partner Kills
approximately 70 per cent of all the female victithsThe high incidence of violence against women,
including the high number of women killed in domestiolence, has also been brought up by the

% See Schicor 2007, 273.

% On the effects of fear of crime, see, e.g., Gatlah, The Culture of Control. Crime and Social Order in @mporary

Society(2001), Oxford: University Press, 152-154.

% Schicor 2007, 274-276.

% A safer community, Internal Security ProgrammeVilence is one of the key challenges also acogrdd the latest

programme, see further Safety First — Internal 8gcuProgramme, 11. Both programmes are available at
http://www.intermin.fi (accessed 27 May 2009).

" see Kivivuori, J., & Lehti, M., & Aaltonen, Miomicide in Finlangd 2002-2006, Research Brief 3/2007, National
Research Institute of Legal Policy, Finland. Avaléaat http://www.optula.om.fi (accessed 27 May 2009
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Committee on the Elimination of Discrimination agstiWomen as the Committee has considered the
periodic reports of Finland.

Domestic violence is obviously not a particularlyrish problem. On the contrary, it is something
that truly unites the women of the world. Many $tgdhave illustrated that women in non-conflict
settings are at greatest risk of violence fromrthasbands or intimate partners than from strarigers

It is thus not surprising that domestic violence lgained attention as a serious security issue both
nationally and internationally. The emergence efe¢bncept of human security has been crucial & thi
context. It laid emphasis on a broader notion ofiggy and laid the individual at the centre of @gty
concerns. The dramatic events 8f®eptember 2001 put an end to that. Terrorism be¢aennumber
one security threat and the human security appreashquickly marginalised by the hard security
concerns of the war against terrorism. It is toolyeéo say whether the new administration in
Washington is able to achieve real changes inrttlisarised security landscape, but they do sound
different from their predecessors. One thing idaser though; security approaches are sensitive to
politics.

The human security approach has been describethew avay of asking questions and as such it is
certainly a useful tool in policymaking. The appmlaloes not, however, provide those answers that
are needed when basic human rights of women amateqlly violated. Violence against women,
domestic or other, is primarily a human rights éssChe international community has made significant
efforts in order to address this dilemma within thenan rights regime and the development certainly
gives reason for cautious optimism.

The aim of this paper has been to analyse oneedhttiruments to address domestic violence, namely
criminal law. Although the limitations of the crinal law approach are widely known, many
commentators still believe in the possibilitiestlod criminal justice system. It obviously has arta
play in addressing domestic violence, but our etgimmns should be very realistic. There are several
reasons for this. Firstly, it seems clear thatdhiminal justice system is better equipped to asklre
ultimate violence than intimate terror. Secondlythim the criminal justice system the threshold for
intervening is — for obvious reasons — rather hiBlemestic violence again develops gradually
towards more and more serious forms of violencetarrdr. When the system is finally ready to dct, i
might be too late to protect the woman.

If we really want to help these women, it is impmoitt to admit that the criminal justice system has
only a limited role in preventing domestic violencélany commentators have preferred
multidisciplinary strategies, with lawyers, psyabgists, social workers and others working together
to gain a holistic understanding of each particakse and the needs of the individual victim. Ait
requires an integrated approach and sufficientntired resources. To conclude; we need no war
against domestic violence, but we need to keepmmises to all those women living in constant fear
and danger. The weight of these promises will Is¢eteduring the next few years as the economic
crisis once again forces us to prioritize.

Violence against women is a continuum of acts #nalate women’s basic human rights, resulting in
devastating consequences for women who experignicaumatic impact on those who witness it, de-

% Concluding observations of the Committee on the iBHtipn of Discrimination against Women: Finland,

CEDAWI/C/FIN/CO/6, 18 July 2008, para. 173. See alsavéfsal Periodic Review of the Human Rights Council,
A/HRC/WG.6/1/FIN/4, para. 50.

See, e.g., WHO Multi-country Study on Women’s Heand Domestic Violence against Women, Initialutesson
prevalence, health outcome and women’s responsesev@, World Health Organisation, 2005. Available a
http://www.who.int/gender/violence/who_multicountstudy/en/ (accessed 27 May 2009).
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legitimisation of States that fail to prevent itdatine impoverishment of entire societies that aiker
it-lOO

100 Report of the Special Rapporteur on violence agaimshen, its causes and consequences, Yakin Effgikards an
effective implementation of international normsetad violence against women, E/CN.4/2004/66, 26 Dbeeri003,
para. 69.
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Martin Scheinin

Robert Alexy's Model of Rules and Principles

Building upon Ronald Dworkin's earlier work, Robatexy presented in the mid-1980s an elaborated
and analytically sophisticated version of the distibn between rules and principf@S.For the
purposes of the discussion below, Alexy's theony loa crystallised into a set of ten rather simple
points. Their formulation is my own and cannot kélauted to Alexy who might disagree on some of
the inferences drawn.

i. Rules and principles are sub-categories of legahgao

ii. These two sub-categories are exhaustive and myteratlusive: Every legal norm is either a
norm or a principle.

iii. Rules are applied in an all-or-nothing fashion ttsat within its scope of application, a rule
determines the outcome of the case, irrespectiampbther legal arguments made.

iv. Seeming conflicts between rules are resolved thradgfining the scope of application of
each rule, so that only one of them applies inctwe at hand. (E.g., the scope of application
of a general norm may be affected by the existesfcanother rule that operates as an
exception to the general rule.)

v. A rule has no validity outside its defined scopeapplication.

vi. Principles are characterised by a dimension of teignd they are applied in a more-or-less
fashion. Principles are optimisation requirements.

vii. Collisions between principles are resolved by fairauthe principle that weighs more in the
case at hand, while optimising also the applicabbthe competing principle to the greatest
extent legally and factually possible.

viii. Principles retain their validity even when outweddhby a competing principle, as the validity
of principles pertains to them as belonging toléigal order taken as a whole.

ix. There cannot be conflicts or collisions betweenla and a principle. Any suggestion to the
contrary results from confusion and must be resbtheough looking more carefully into the
content and nature of the seemingly conflictingnmsr

X. A rule and a principle representing the same vghad/can coexist within a legal order, so
that a rule (with a specific scope of application)surrounded’ by a principle that is valid
within the legal order as a whole.

There are important corollaries that can be inferdf®m these ten points. Point No. 10 can be
illustrated by a reference to the rule as the iabile core of a right, whereas the other dimensains
the same right would fall outside the core and fbe,instance, subject to permissible limitations
through a process of weighing and balancing. Thistration, of course, does not exclude the
possibility that one and the same right can caroyenthan one core, i.e. more specific norm to be
categorised as a rule. As to point No. 4, the Ugithgy assumption is that there are no genuine
conflicts between rules but any appearance of auchnflict can be explained away through a more
careful definition of the respective scopes of aggpion of the two rules. In legal practice, thendl

of conflicts between rules may be a weak point &x#'s model but nevertheless flows from the
distinction between rules and principles.

101 Robert Alexy,Theorie der Grundrechte 985.
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Another weak point in Alexy's model is of episteogital nature: how do we know or 'see' that a
legal norm is a rule or a principle? The answeuieg a clear distinction between the actual namnth a
its expression as legal text, e.g. in the form aftatute. A norm that 'really' is a principle may b
linguistically expressed through a formulation tfatits syntax looks like a rule, and vice verdéth

the separation between a norm and a norm formalatiee distinction between rules and principles
appears to lose some of its analytical rigor. Hoavgethis is not due to the distinction itself butyoto

the imprecise nature of natural language. Ultinyatéls for the judge or the legal scholar todfithe
rule or the principle behind the veil of the noronrhulation.

There are good reasons for categorising many legahs on human rights (or constitutional rights, or
fundamental rights) as principles. Human rightsmpbften have a direct link to morality, they afe o
a high level of abstraction and they make a claimafsphere of validity that permeates the legdéior
as a whole. It is also tempting to accept the i@ human rights norms do not lose their validity
even in situations where they are outplayed or eigled. Hence, they must be complied with to the
maximum of what is legally and factually possibl@®e in the worst situation. And clearly, there are
many situations where human rights allow for weighand balancing, such as the application of a
permissible limitations clause where the role afgartionality may be crucial.

However, it seems equally important to emphasia¢ mhany - or at least some, and perhaps all of
them fairly narrow in scope - constitutional orémtational norms about fundamental rights must be
characterised as rules. When a case falls witheir firoperly defined scope of application, then the
rule applies in an all-or-nothing fashion and deiees the outcome of the case. No balancing is
needed or allowed, the ‘categorical apprd&ohoverns, and rightly so. If specific conduct isgerly
categorised as torture, then its prohibition canbet outweighed by any competing factors,
irrespective of their weight.

On the basis of point 10 in the previously presgitexy's combined model of rules and principles,
one could say that most, if not all, human rightduide an inviolable core with the character ofile,r
surrounded by a much broader principle that isdvati the level of the legal order as a whole. All
detainees must be treated human®yo the extent factually and normatively possiflkis leaves a

lot for balancing as to the treatment afforded eétathees, depending on the general security tuati
(war/peace), the prison facilities, the budget latde for the prison, the assessed dangerousnéiss of
detainee, and perhaps also his crime. But no d=taimay be subjected to torture or other inhuman
treatment® whatever are the circumstances. This appliestalsbe treatment of real and presumed
terrorists.

A Paradox: Alexy's Defence of Fundamental Rights Bsinciples

Although having demonstrated that a combined maodlelles and principles is the proper one in
explaining the functioning of norms on fundamemights, Alexy has in practice engaged in fine-
tuning the role of fundamental rights as principtes perfection, and in a powerful defence of sach
position. Seemingly, he is reducing the operatibfuedamental rights into principles only. Abové al
in respect of the German Constitutional Court he damonstrated how a rational practice of
fundamental rights adjudication can operate throwgighing and balancing, and avoid 'categorical

102 Rosenfeld, M.:Judicial Balancing in Times of Stress: Comparing #hmerican, British and Israeli Approaches to the
War on Terror, 27 Cardozo Law Review 2079-2150 (2006).

103 Article 10, paragraph 1, of the International Quaret on Civil and Political Rights (ICCPR).

104 |dem, article 7. The example chosen suggeststhieatight to humane treatment is a principle, wasréhe prohibition

against inhuman treatment is a rule. This demotestréhe earlier point about the weakness of natiaraguage
(inhumane vs. inhuman).
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approaches' (to again use Michel Rosenfeld's tefsa guide for constitutional rights adjudication,
Alexy's theory boils down to an optimisation thesisa 'law of balancing®

The critique by Jirgen Habermas (based on hishmmitdion with Ingeborg Maus and Klaus Guinther)
is well known and has in part served as inspirafiwrAlexy in his fine-tuning and defence of thevla
of balancing. In short, this critique warns thaplgmg constitutional rights as principles that ik
weighed against each other and also against ottrepeting principles will lead to goal-oriented
weighing, accept the outweighing of constitutiorights by other collective goods than other rights
proper (including 'security’), enable the sacnificiof individual rights at times for collective gix
and destroy the ‘firewall' between rules and ppiles. There is no guarantee that '‘balancing’ vell b
governed by rational standards, and thereforeitigeabnstitutional rights as principles carries tisé

of resulting in irrational rulings, arbitrarinessdairrational balancing® In short, for Habermas there
are 'too little constitutional right§”in Alexy's own version of putting his theory irfieactice.

Alexy has responded to the critique on several iooa and, instead of developing his original
combined model of rules and principles, concentrate bringing to perfection the part that relates t
principles. In short, Alexy has - convincingly -rdenstrated that a rational model of adjudicating
individual rights through weighing and balancingp@ssible One of the answers he provides is that
the ‘weight formula’ can be expressed with mathieaiaprecision® and that situations of stalemate
where the weighing of two competing principles giwexactly the same result, if they arise, could be
resolved by fine-tuning the scaf€.For instance, if confronted with a situation whée torture of
one individual could help in saving a thousanddjvalexy might say that the case can be resolved
without declaring that the prohibition against twet is absolute and should therefore be applieal as
rule. Instead, one could fine-tune the scale bynggthat although the prohibition against tortunel a
the saving of one thousand lives both are 'verghtgl principles, the former one can be redefined a

'very very weighty' and the latter one as 'modéyatery weighty'*°

Although Alexy's defence of the approach of weighand balancing is impressive in proving the
possibility of a rational model of balancing, he, in my viemisses the real point in Habermas's
critigue, namely that accepting a model based jomtyweighing and balancing does motcludeits
erosion to irrationality, arbitrariness and insci#nt protection of the rights of the individual.
Jurisprudence even in the finest democracies ofMbréd, by highly respected judicial organs, runs
the risk, in particular in the post 9/11 era oflgibterrorism, to accept too many compromises én th
name of balancing. If such a court in normal tirtegs itself be strongly ‘pulled' into the approadh
balancing, it may be unable to break loose offitzahe when the day comes when it should.

The risks in less developed legal systems are ofseoeven greater. And the same can be said of
international judicial or quasi-judicial human riglprocedures that are institutionally much weaker

105 The greater the degree of non-satisfaction ofjatriment to, one principle, the greater the imguoce of satisfying the
other." Alexy, R, Constitutional Rights, Balancing and Rationaliyatio Juris, Vol 16 (2003) 2:131-140. See, also
Postscript in Alexy, RA Theory of Fundamental Righ2002 (English edition of Theorie der Grundreclae) Alexy,

R., Constitutional Rights and Legal SystenmsNergelius, J., (ed.Zonstitutionalism - New Challenges: European Law
from a Nordic Perspectiv008.

108 Habermas, JBetween Facts and Normk996, 254-259 and summarised by Alexy in his &wigtt to the English edition
of Theorie der GrundrechtéAlexy R., A Theory of Fundamental Righ3002, 388. See, in particular the section of the
Postscript carrying the headilifoo Little and Too Much'pp. 388-390.

107 Alexy 2002, 389.

108 5ee, Alexy 2002 p. 409 footnote 97.

109 A careful reader will note that, somewhat paradalky, this solution is analogous to the method dolving seeming

conflicts between rules under point No. 4 of thegioael model of rules and principles. Instead afefituning the
respective scopes of application of the two rulesthe weighing scale is fine-tuned.

110 Reference is made to Alexy 2008 p. 14-15 and tiseudsion that followed his presentation of thegodp Berlin in

December 2002.
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than Constitutional Courts or Supreme Courts thgitimately can perceive of themselves as being in
the driver's seat. A further risk lies in the megséhat highly developed legal systems pass to less
developed ones when resorting to 'balancing’ wieandthg cases related to the fundamental rights of
the individual.

Why is the 'pull of balancing' so attractive to mamrestigious national courts? In many Western
democracies constitutional adjudication has beenfrooted with constant criticism about the
increasing and overly large role of courts, endangethe proper role of democratically elected
bodies. The 'pull of balancing', i.e. avoiding @egarical approach and deciding cases through
weighing and balancing has been a part of the resspdy articulating a position, even a 'theohatt

it will not make categorical decisions but will @ys resort to contextual assessment and balareing,
Supreme Court or Constitutional Court passes a agessf a judicial policy, about respecting the
proper role of the democratic legislature and atstaying within the realm of judicial decision-
making, i.e. deciding one case at a time. In alfighveloped constitutional democracy, these courts
can afford to do so, knowing that they will remairthe driver's seat and will have a chance tod¥eci
any new case in favour of individual rights by exgiag the line of 'very very very ... weighty' to
infinity if needed.

Robert Alexy has proven that a model based on itietfining to perfection of the operation of
constitutional rights as principles may be ratiomad may result in principled and coherent
jurisprudence that never fails to give adequatéegtmn to the rights of the individual. This hesha

done convincingly, and | don't doubt that in a petfworld a perfect court - Dworkin's Judge Herkule

- will do a good job through an approach of bailagc

The problem, however, is that the world is not petifand that even most courts of the world are not
perfect.

The 'pull of balancing' is typical for highly dewegked constitutional democracies. Hence, the best
courts in the world are likely to feel that pulhdato adjust their line of construction to it. Theil
demonstrate to themselves and to the political divas of government that the judiciary will avoid
categorical approaches, will respect the powershef political branches of government and will
develop an institutionalised practice of jurispnucke that is both rational and manages to afford
adequate protection to individual rights wheneveeded. Reducing the operation of fundamental
rights into principles does not seem to be too liginice for obtaining all these benefits.

This paper, however, takes a different view ancenid$ the lasting value of treating fundamental
rights also as rules.

The Evidence: Some lllustrative Casés

In the international discourse on countering tésror there is a strong undercurrent of governments
wishing to take back some of their earlier and ymeebly permanent and unconditioned commitments
in the field of human rights. While human right® astill recognised as fundamental values upon
which democratic and liberal societies are buik, mow hear calls for ‘striking a new balance’, for
instance between security and rights. New rulesaigto apply in the unprecedented era of post-9/1
international terrorism. Have politicians, legislias, courts and academics been naive when they hav
over the previous decades based many of their impsirtant decisions or positions on the presumed
primacy and even absolute nature of human rights?

111 This section is familiar to the Finnish readerSoheinin, M. Punninnasta ja ehdottomista ihmisoikeuksistaadesmia
torjuttaessa’, in Hurri (ed), Demokraattisen oikeuden ehdot: Kritiikki, politiikk&ulttuuri - Kaarlo Tuorin 60-
vuotisjuhlakirjg Helsinki 2008. Italian readers may have seenBEhglish version, Scheinin, M Balancing” and
"Absolute” Human Rights in the Fight against Teisar, Percorsi costituzionali | (2008) 1: 191-198. TdaseSaadi v.
Italy is not presented in the earlier versions.
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This brief paper now turns to address the abovstiurein the light of recent judicial or quasi-jaidil
decisions by national courts and international &sdioncerning the role of individual rights when
dealing with suspected terrorists. It needs todietpd out that ‘balancing’ is not the only chafijerto
the full application of fundamental human rightsrme in that context, including the prohibition
against torture and other inhuman treatment. Amgblest-9/11 trend igxclusionfrom the scope of
application of human rights norms, for instanceréfgrence to their essentially territorial natunel a
many other constructions that have the common tedfleexcluding certain categories of persons from
the scope of application of human rights law oeiinational humanitarian law, or even both.

The case oSuresh

Only some months after the atrocious terroristcaieof 11 September 2001 the Supreme Court of
Canada handed over its ruling in the caseMainickavasagam Suresh v. Canada (Minister of
Citizenship and Immigratior!}* According to the ruling Mr. Suresh, a suspecteadfaiser of the
LTTE (Tamil Tigers) of Sri Lanka could not be defgar to his home country due to his fear and
allegation of a risk of torture. Somewhat paradalyc the Sureshruling, despite of its outcome of
affording protection to an individual, opened tredfor the application of a ‘balancing’ approaah i
respect of the prohibition against torture. Thiglig to the reasoning of the Court which explicitly
spoke of a ‘contextual approach’, an approach ‘thassentially one of balancing’. According to the
Court, deportation to torture abroad would depemé@ eariety of factors, including the circumstances
or conditions of the potential deportee, the darigat the deportee presents to Canadians or to the
country's security, and the threat of terrorisnCmada. While pronouncing that it was ‘likely’ that
the balance will be struck the same way in mostgahe Court declared that it would be impossible
to say in advance that the balance will necessheilgtruck the same way in every cHge.

The Suresh ruling should be understood againsts#téng of a Supreme Court guarding a
constitutional system where fundamental rights loé tindividual have strong substantive and
procedural protection and where any later decidignthe executive to deport a person can be
challenged before the courts and ultimately broughgin to the Supreme Court. In these
circumstances it may appear as wise judicial patioyto decide all future cases in advance but to
emphasize the role of the judiciary as a neutraiter that restricts itself to case-by-case densio
without prejudging legal issues by way of absopdstulates declared beforehand.

The backside of th8ureslruling, however, is that it gives to the restlué wvorld the message that the
prohibition against torture is not absolute butjsabto ‘balancing’ against security interests. The
Supreme Court of Canada will not be able to conttwht happens to persons subject to removal from
other countries in which the judiciary may be l@ssnune to political pressure, not to speak of
countries where the final ‘balancing’ may in praetibe done by the executive as the invocation of
national security grounds for deportation may blagéerson’s access to judicial remedies.

The case oAhani

Any reader of Suresh should be aware of the feat oh the very same day the Supreme Court of
Canada decided the companion caslafnsour Ahani v. Minister of Citizenship and Imnaitgon and
Attorney General of Canada® While Mr Suresh was allowed to stay, Mr Ahani,aleged assassin
working for the Iranian government, was sent baxkran despite his claim that he would face
persecution and torture. What is remarkable inrthieg by the Supreme Court of Canada is that its
decision wasot based on the ‘balancing’ caveat carved oBlneshbut a much more traditional and

112 gyresh v. Canada (Minister of Citizenship and Imatign),[2002] 1 S.C.R. 3; 2002 SCC 1 (January 11, 2002)
113 Suresh v. Canada (Minister of Citizenship and Imatign), paragraph 45.
114 Ahani v. Canada (Minister of Citizenship and Immtgma), [2002] 1 S.C.R. 72; 2002 SCC 2 (January 11, 2002)
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safer assessment that the risk of torture had @@ Imade out for purposes of the standard of review
to be applied by the court. By declaring that thimiMer's assessment of the risk was ‘unassailable’
by the court;® the Supreme Court avoided stepping on the danggrath it opened on the same day
in Sureshin alluding to the possibility of sending somedadace torture on the basis of ‘balancing’.
But deciding to allow sending Ahani to Iran on ttey when the same court 8ureshsaid that the
issue of sending someone to face torture ultimasetymatter of balancing delivers a strong message
Namely, that the Canadian Supreme Court had alreaéy pulled too deep into the approach of
balancing, so that it was unable to adopt a 'categjoposition in a matter where it would have tee
needed.

For Mr Ahani the ruling of the Supreme Court of @da was final in the sense that he was deported to
Iran. For purposes of assessment under (interrafidmuman rights law, however, the proceedings
continued before the United Nations Human Rightsn@ittee, the treaty body acting under the
International Covenant on Civil and Political Rightn March 2004 the Committee came to the
conclusion that Canada had violated the prohibitgainst torture and other inhuman treatment
enshrined in article 7 of the ICCPR by deportingAflani to Iran. This conclusion was largely based
on procedural grounds and in particular the Supr@mert's deference in respect of the executive'’s
assessment of the risk of torture. Conscious ofStiggreme Court’s reasoning in the companion case
of Suresh;® however, the Committee in passing expressedsepgroval of any ‘balancing’ approach
in respect of the risk of torture: ‘the prohibitiam torture, including as expressed in article Thef
Covenant, is an absolute one that is not subjexbiatervailing considerationt”

The cases afhahaland Saadi

The Human Rights Committee’s position, reflectedAlmani that the prohibition against torture or
other inhuman treatment, including its dimensiomof-refoulemenis not subject to ‘balancing’, is
well known in international human rights law. Muelarlier, in the case dofhahal v. the United
Kingdom decided by the European Court of Human Right4986, it was expressed in clear and
uncompromised terms that the European ConventionHoman Rights absolutely prohibits
refoulemenivhen there is a ‘real risk’ of a person being suatgd to treatment contrary to Article 3 of
the Convention if he is returned to his own couhtyrhe case related to the envisaged deportation of
Mr Karamjit Singh Chahal, a militant Sikh of Indiaationality, back to India for reasons related to
terrorism.

15 Ahani v. Canada (Minister of Citizenship and Immtgra), paragraph 19. See also paragraph 17: “Likewisethen
second question, we conclude that the Court mayviene only if the Minister's decision is not sugpdron the
evidence, or fails to consider the appropriatedi@ctThe reviewing court should also recognize thatnature of the
inquiry may limit the evidence required. While tissue of deportation to risk of torture engages af the Charter and
hence possesses a constitutional dimension, thistilils decision is largely fact-based. The inquitgp whether Ahani
faces a substantial risk of torture involves coesation of the human rights record of the homeestifie personal risk
faced by the claimant, any assurances that thenatgiwill not be tortured and their worth and,hattrespect, the ability
of the home state to control its own security ferand more. Such issues are largely outside timref expertise of
reviewing courts and possess a negligible legakdaion. Considerable deference is therefore reqtiired

118 Mansour Ahani v. CanadéCommunication No. 1051/2002), Views of the Humagh®& Committee 29 March 2004,
paragraph 2.9. The present author was a membke ditman Rights Committee at the time of the decision

17 Ahani(Human Rights Committee), paragraph 10.10.

118 Chahal v. the United KingdanEuropean Court of Human Rights, Judgment of 25 le21td 996, paragraph 107. See,
also, paragraph 79: “...The Court is well aware ofithmense difficulties faced by States in moderresrn protecting
their communities from terrorist violence. Howeveven in these circumstances, the Convention pitstiib absolute
terms torture or inhuman or degrading treatmergumishment, irrespective of the victim's conduarigd paragraph 80:
“The prohibition provided by Article 3 against theatment is equally absolute in expulsion cas&bus, whenever
substantial grounds have been shown for believiveg &n individual would face a real risk of beingpbjected to
treatment contrary to Article 3 if removed to ar@tiState, the responsibility of the Contracting &tatsafeguard him or
her against such treatment is engaged in the e¥expulsion”.
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After September 2001 some governments have reguésteEuropean Court of Human Rights to
reconsider its position on the absolute nature h&f ron-refoulementobligation, inter alia, by
proposing a ‘balancing’ approach to replace it.alnNVorking Document the Commission of the
European Union suggested that the Court might teeslview its position:

“Following the 11th September events, the Europ@aart of Human Rights may in the future
again have to rule on questions relating to therpretation of Article 3, in particular on the
question in how far there can be a ‘balancing hetiveen the protection needs of the individual,
set off against the security interests of a staf9”

In some more recent cases the governments of kilysania, Portugal, Slovakia and the United
Kingdom were granted the right to intervene agdtparties, some of them suggesting the introduction
of a ‘balancing’ test to the application of Artic3d®

The European Court of Human Rights confronted tiadlenge in the case 8aadi v. Italydecided in
February 2008. In a Grand Chamber ruling the Caaintained its position on the absolute nature of
ECHR article 3 and went to some length, even tedities, in dismissing the offered alternative
approach of balancing®

137.  The Court notes first of all that States famenense difficulties in modern times in
protecting their communities from terrorist violensee Chahal, cited above, § 79, and
Shamayev and Others, cited above, § 335). It caimeoefore underestimate the scale of
the danger of terrorism today and the threat is@nés to the community. That must not,
however, call into question the absolute naturartitle 3.

138. Accordingly, the Court cannot accept the argutnof the United Kingdom Government,
supported by the respondent Government, that enclisin must be drawn under Article 3
between treatment inflicted directly by a signat@tate and treatment that might be
inflicted by the authorities of another State, &#mak protection against this latter form of
ill-treatment should be weighed against the intsre$ the community as a whole (see
paragraphs 120 and 122 above). Since protectiomstigdne treatment prohibited by
Article 3 is absolute, that provision imposes atigabion not to extradite or expel any
person who, in the receiving country, would run teal risk of being subjected to such
treatment. As the Court has repeatedly held, tbanebe no derogation from that rule (see
the case-law cited in paragraph 127 above). It tigsefore reaffirm the principle stated
in the Chahal judgment (cited above, § 81) thét itot possible to weigh the risk of ill-
treatment against the reasons put forward for ¥peilsion in order to determine whether
the responsibility of a State is engaged underchrtB, even where such treatment is
inflicted by another State. In that connection, twnduct of the person concerned,
however undesirable or dangerous, cannot be tatemccount....

139. The Court considers that the argument basetiebalancing of the risk of harm if the
person is sent back against the dangerousnessshe oepresents to the community if not
sent back is misconceived. The concepts of “risid &angerousness” in this context do
not lend themselves to a balancing test becaugeatigenotions that can only be assessed
independently of each other. Either the evidenatuegld before the Court reveals that
there is a substantial risk if the person is sacklor it does not. The prospect that he may
pose a serious threat to the community if not retdrdoes not reduce in any way the
degree of risk of ill treatment that the person rbaysubject to on return. For that reason
it would be incorrect to require a higher standafrgroof, as submitted by the intervener,

119 Commission of the European Union, Commission Workdugument, The relationship between safeguarditeyrial
security and complying with international proteatiobligations and instruments, 5 December 2001. CZORY) 743
final, p. 14. Available at http://eur-lex.europdleaxUriServ/site/en/com/2001/com2001_0743en01.pdf

120 Eyropean Court of Human Rights, Press release idgsutite Registrar, Application lodged with the Co®amzy v. the
Netherlands20 October 2005.

121 3aadi v. Italy Application no. 37201/06, Grand Chamber JudgméBasd-ebruary 2008.
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where the person is considered to represent ausedanger to the community, since
assessment of the level of risk is independentich & test.

The cases dflohamedandTantoush

Interestingly, while some governments in Europe regy that the European Court of Human Rights
has gone too far in maintaining the absolute natfrehe prohibition against torture and other
inhuman treatment even in respect of compellingpnat security interests, the position of the Court
has been widely accepted in human rights law aeges in post-9/11 times obtaining recognition by
judicial bodies in other parts of the world.

In Khalfan Khamis Mohamed v. President of South Africa andO8irers,involving deportation to the
United States under the risk of capital punishmi,Constitutional Court of South Africa expligitl
took distance from the Canadian ‘balancing’ appinoac

“But whatever the position may be under Canadiam \ehere deprivation of the right to life,
liberty and human dignity is dependent upon thed&mental principles of justice, our
Constitution sets different standards for protegtime right to life, to human dignity and the right
not to be treated or punished in a cruel, inhunradegrading way. Under our Constitution these
rights are not qualified by other principles of tjos. There are no such exceptions to the
protection of these rights. Where the removal péeson to another country is effected by the state
in circumstances that threaten the life or humamity of such person, sections 10 and 11 of the
Bill of Rights are implicated.”122

While the Mohamedcase was decided briefly before September 2004,sHme position was
nevertheless maintained in the more recently ddcadese ofibrahim Ali Abubaker Tantoush v. the
Refugee Appeals Board and OtHétsinvolving the possible return to Libya of a perseho was
listed as a terrorist by the so-called 1267 Conmmitof the United Nations Security Courtéfl.
Despite his listing as a terrorist by the Unitedidlas, Mr Tantoush was declared to be a refugee and
his deportation to Libya was blocked.

Summary and Conclusion

As elaborated by Robert Alexy, every legal norraiteer a rule or a principle. Rules are appliednn

all-or-nothing fashion so that if a case falls witlthe scope of application of a rule, the rule
determines the outcome of the case without a reeeddress other considerations. Principles, in turn
a characterised by a dimension of weight and gpéeehthrough a process of weighing and balancing
that takes into account also competing principled aptimises the realisation of all of them. This
model of rules and principles applies also to funeatal rights of the individual, be they formulated
as constitutional right€?> or international human rights, or otherwise. Mdnyman rights may be

subject to a process of balancing which properiyliad takes place within the framework of human
rights law itself, by way of applying the test oérmissible limitations and the requirement of
proportionality as one stage in that process. Hewesome human rights, such as the prohibition
against torture or other inhuman treatment, haws bermulated as prohibitions and do not include a

122 Khalfan Khamis Mohamed v. President of South Afaicd Six OthersConstitutional Court of South Africa, Judgment
of 28 May 2001, CCT 17/01, paragraph 14.

123 5ee, Security Council resolution S/RES/1267 (199%) Gonsolidated List established and maintainedhey 1267
Committee with respect to Al-Qaida, Usama Bin Laderd the Taliban and other individuals, groups, ua#térgs and
entities associated with them, available at httpvid.un.org/sc/committees/1267/consolist.shtml. Nlantoush still
appears on the list on 27 May 2009.

124 |brahim Ali Abubaker Tantoush v. the Refugee App@&iard and OthersHigh Court of South Africa (Transvaal
Provincial Division), Case No. 13182/06, heard oAlust 2007.

125 gee, Alexy, R.A Theory of Constitutional Right®xford University Press, 2002.
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limitation clause. Furthermore, even human rights &ire subject to permissible limitations, shdwed
understood to include one or more ‘core’ elementkivwhich a broader principle is crystallisedaas
rule that allows no limitations or ‘balancing’.

One of the paradoxical outcomes of jurisprudencearaing in stable and highly developed
constitutional jurisdictions such as the Canadiath @erman ones, is that because of wishing to avoid
prejudging future cases the Supreme or Constitati@ourt may wish to operate on the basis of
principles only, as if rules that are not subjecbalancing did not exist. A hidden assumption behi
such an approach is that any future case may hgbtdefore the same court which will then be able
to prevent any abuse of ‘balancing’ to the detritrefrithe fundamental rights of the individual. The
theory has been articulated by Robert Alexy himgelfthe effect that any individual case can be
decided without resorting to the categorical swofda rule, as the fine-tuning of the scheme for
applying corresponding principles always is capableroducing the same restt.

In international human rights law the situationl &i very different from a stable constitutionaduct
guarding the outcome of every single case. Humghtgicourts and quasi-judicial bodies may be
difficult to access, their procedure may be lengtnd governments may fail to comply with requests
for interim measures or even with the final decisiBor these reasons international human rights law
still needs to emphasize the existence of absolles that are not subject to ‘balancing’ against
competing interests.

The situation is largely the same in less perfetional constitutional systems where the role ef th
judiciary may be confronted with a number of chadjes and where the executive may have effective
means to prevent a future case ever getting béfardnighest judicial organ. In those situations, a
Supreme Court or Constitutional Court may bestgerfits task if it adopts a 'categorical’ approizch
respect of the most fundamental rights of the ildial, on the first occasion that arises - as iy ma
also be the last one.

In the era of global terrorism and counter-termrithe highest judicial organs of well-developed
constitutional democracies should think of whatdkf message they wish to pass to the judges in
other parts of the world.

126 gee, Alexy, R.A Theory of Constitutional Right®xford University Press, 2002, in particular Bestscript, at p. 388 et
seq.
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From Hamdi to Kadi:
Comparing the Role of the American and European Juigiaries in Times of
Emergencies

Federico Fabbrifi

Introduction

This paper analyzes three decisions of the Unitate$ Supreme Court (USSCt) and three decisions
of the European Court of Justice (ECJ) reviewing tonstitutionality of executive and legislative
measures adopted by the United States (US) andEtinepean Union (EU) in the fight against
terrorisnt?”. The purpose of the essay is to design an analyftiemework to explain the role of the
American and European judiciaries in times of emeoy?® The role of the judiciary is a
consequence of the institutional position of theéigial power vis-a-vis the other branches of
government; directly linked to this, then, is thedkof judicial review that courts exercté Since the
main function of courts is to enforce constitutibnights, however, understanding the role of the
judiciary in times of emergency has broader impitaalso from the substantive point of view of the
protection of fundamental libertig8

My argument will be that the role of the judiciabvger is dynamical, varying from an early self-
restraint, in the aftermath of an emergency, tatarlconstitutional self-confidence, as the feaa of
new terrorist attacks shades over time. More sigadlif, | will attempt to identify in the jurispruhce

of the USSCt and the ECJ a three-step evolutioanlimitial phase, both courts exercise a defeaknti
approach, with a minimal review of the acts of pg@ditical branches of government. In a second,
intermediate phase, then, the two courts startihgithe effects of their precedents, and acknogded
for themselves a power to scrutinize more extehsihe policies of the other branches. Eventuatly,

UPhD student, Law Dept., EUI. E-mail: federico.feht@eui.eu

12T The USSCt cases ar¥aserE. Hamdi et al. v. Donald H. Rumsfeld et &2 US 507 (2004)Salim A. Hamdarv.
Donald H. Rumsfeld et 8648 US 557 (2006);akhdar Boumediene et al. v. George W. Bush &53.US _ (2008). The
ECJ cases are: Case T-3514Hssin A. Kadi v. Council of the EU and Commissia@®fEC[2005] ECR 11-3649; Case
T-228/020rganisation des Modjahedines du peuple d’lran (QMP Council of the EU[2006] ECR 11-4665; Joined
Cases C-402/05 P & C-415/05vRssin A. Kadi & Al Barakaat International Foundatie. EU Council and Commission
judgment of 3 September 2008, nyr

128 For the purpose of this paper ‘emergency’ will bensidered, following Ackerman, BBefore the next attack:

Preserving Civil Liberties in an age of terrorish71 (2006), as the condition that exist when aat@aty momentary
affronts a threat to effective sovereignty withdubdwever, facing an existential danger. For a fonetl equivalent see
the definition of ‘stress’ given by Michel Rosenfelidicial Balancing in Times of Stress: Comparing &raerican,

British and Israeli Approaches to the War on Terrior27 Cardozo Law Review (2006) 2079, 2081 which isurdgd as
the condition falling “somewhere between ordinaspditions and conditions of crisis”.

129 On the institutional role of the US and EU highuds and judicial review, see, among many: Shapitg,Law and

Politics in the Supreme Couit964);Shapiro, M.,The European Court of Justice: of Institutions anehidcracy, ird2
Israel Law Review 1 (1998), 3, 5; Maduro, M\Ve the Court : The European Court of Justice and Ebeopean
Economic Constitutiof1998); The European Court of justi¢Grainne de Burca & Joseph Weiler e@801); Fried, C.,
Saying What the Law Is: The Constitution in the 8o Court(2004); Sadurski, W.Reasonableness’ and Value
Pluralism in Law and Politics, in3 EUI WP (2008), 3; Jacobs, Fhe Sovereignty of Law: The European \(Z907)

130 On constitutional review and fundamental righes,samong many: Cappelletti, NLa giurisdizione costituzionale delle
liberta (1955);Learned Hand, The Bill of Righ{4958); Troper, M.Justice Constitutionnelle et democraiie,l Revue
Francaise de droit constitutionr{&P90),31; Barbera, A.Le basi filosofiche del Costituzionalisrttf96); Morrone, A.,

Il custode della ragionevolezZa000); Antonio D’AtenaCostituzionalismo moderno e tutela dei diritti fontentali, in
Tutela dei diritti fondamentali e costituzionalismuultilivello (Antonio D’Atena et al. eds., 2004); Peter HaheRele
and Impact of Constitutional Courts in a ComparatRerspectivein The Future of the European Judicial System in a
Comparative Perspectiéngolf Pernice et al. eds., 2006) 65, 71
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the last phase, the judiciaries reaffirm their itafibnal position in the US and EU balances of
governance and strictly review the counter-terrorismeasures adopted by the executive and
legislative power, restoring to its full extent thie of law.

The structure of the paper, therefore, is as falaBection 2 will asses several methodologicakeissu
raising from a comparative analysis of constitugloreview of counter-terrorism measures by the
USSCt and the ECJ, including tleaveatsthat shall be taken into account in performing ttaisk.
Sections 3, 4, 5 will deal separately with eackhefthree judicial phases | have delineated, progid
an emblematic example drawn from the case law tf bee USSCt and the ECJ. In the last section,
finally, 1 will employ the empirical evidences gated and endeavour to design, inductively, a
dynamic model of the role of the judiciary in time$ emergency, that address the institutional
position of the courts, the type of review thatythemploy and the degree of fundamental rights
protection that they ensure.

Preliminary Methodological Remarks: Comparing Coiitsttional Review of Counter-Terrorism
Measures by the European Court of Justice and th€ Bupreme Court

It has already been highlighted that the USSCtthadECJ (that includes the Court of First Instance,
CF)™! “may be regarded as comparable from the standpointonstitutional review®. A
comparative analysi¥ of their response to the US and EU joint effontshie fight against terrorism
seems meaningful for several reasons. At the soipgadevel, both courts operate simultaneously as
ordinary court as well as constitutional tribuneltgrged of the primary duty to guard the supremacy
of the Constitution and to ensure the protectioa abmmon core of fundamental rights. Contrary to
the US, the EU (so far) lacks a binding Bill of Rig: nonetheless, the ECJ has developed (drawing on
the common constitutional traditions of the Memli&tates and on the European Human Rights
Convention®* a catalogue of fundamental rights that allows at “function in the realm of
constitutional adjudication much like the USSCtsfb&,

From an institutional point of view, then, many 8arities exist between the two courts, since they
both operate within systems of separation and balah powers. In the US constitutional structure,
the judiciary (and above all the USSCt) is regardedhe third department of the federal government,
a cotéof the executive and the legislattife But, in fact, also the EU framework of government
departs from the pluri-secular, centralised Eurapeadel of governance, characterised by a fusion of

131 1t shall indeed be remembered that the CFl isgfaite ECJ and that according to Art. 220 TEC, thethbshall ensure
that in the interpretation and application of thiseaty the law is observedSee Cartabia, M., & Weiler, 1. ltalia in
Europa. Profili istituzionali e costituzionai5 (2000)

132 Rosenfeld, M.Comparing Constitutional Review by the European Cofidustice and the US Supreme CpimtThe

Future of the European Judicial System in a ComipaezPerspectivéingolf Pernice et al. eds., 2006) 33, 34

133 On the comparative method and its advantages garerally, see: Davide, R., & Jauffret Spinosi, I@randi sistemi

giuridici contemporane{1994); The Jurisprudence of Human Rights Law: a Compardtiterpretive ApproactiMartin
Scheinin et al. eds., 2000); Sacco, IRtroduzione al diritto comparat(?001); de Vergottini, GDiritto Costituzionale
Comparato(2004)

On the rise of fundamental rights in the jurismmce of the ECJ see among many, Bruno de Witie Past and Future
Role of the European Court of Justice in the Priddecof Human Rights, in The EU and Human rig{R&ilip Alston
ed., 1999), 8597on Bogdandy, A.The European Union as a Human Rights Organisatidnfhan Rights at the Core of
the European Union, i87 Common Market Law Revie(@000), 1307; De Burca, Gduman Rights, the Charter and
Beyond, inl0 Jean Monnet WI2001); The European Charter of Fundamental Rights: Poljtlcasv and PolicySteve
Peers & Angela Wards eds., 2004)

Rosenfeld (supra note 6), 40

134

135
138 For a canonical definition of the US system of gmance as “separated institutions sharing powes” Ndeustadt, R.,

Presidential Power and the Modern Presid88t(1960)
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powers between parliaments and executives and sesaént role for the judicialy. Thus, even
though the EU system of governance is still embig/Sh(i.e. being the boundaries between the
executive and the legislative authorities blurraol the balance between the latter and the jugliciar
less evident), “the ECJ performs much the sametifumas the USSCt with respect to vertical and
horizontal division of powers issué¥”

On the other hand, one needs to be aware of ses@vahtswhile comparing the case law of the
USSCt and of the ECJ. General differences in siractomposition, reasoning, style and rhetore (.
such as the existence of dissenting opinions) emite how each of these courts confronts and
manages constitutional revi&l Furthermore, from the specific point of view béttheme addressed
in this paper, it has to be remembered that a digpexists between the counter-terrorism measures
adopted in the US and reviewed by the USSCt amsktboacted in the EU and scrutinised by the ECJ:
the first concerned the legality of the detentiémndividuals suspected of being involved in teisor
activities; the latter dealt with the legality dfet blacklisting of suspected-terrorist, with reisigjt
freezing of their assets. In both case, anywaypkation of the principle of due process was altege
by the petitioners and dismissed by the politicahiches.

Keeping this in mind, it is worth stressing that@nparative analysis of the role of the US and EU
judiciary in the review of counter-terrorism measifmight be quite fruitfu. To begin with, the
comparative method will shade light over “the ‘coommcores’ at the international and universal
levels, the confluences and divergences, the came®s and disagreements among the various legal
systems and the different ‘legal families’, andittiéeal and practical reasort§® The identification

of certain commonalities in the case law on coutgaorism measures of the USSCt and the ECJ,
then, will make it possible to inductively elab@an analytical model that describes what theable
the judiciary is during the times of emergencied trerefore the degree to which fundamental rights
are safeguarded.

The Initial Phase: Constitutional Self-Restraint

In the first cases dealing with the legality of ntar-terrorism measures, both the USSCt and the ECJ
adopted a deferential approach toward the detetiomaf the political branches of government,
limiting at a minimum or excludingput courtjudicial review over the instruments adopted tghfi
terrorism and, thus, frustrating the protectiorfuufdamental rights enshrined in the US Constitution
and recognised in the general principles of EU Law.

137 Interesting analysis of the EU system of govermanclude,The Institutionalisation of Europgilec Stone Sweet et al.

eds., 2001); Pernice, Multilevel Constitutionalism in the European Unian,27 European Law Review (2002), 511;
Brunkhorst, H.,A polity without a State? European constitutionalisetween evolution and revolution,Developing a
Constitution for EuropéAugustin Menéndez et al. eds., 2008pvereignty in Transitio(Neil Walker ed., 2003); Franz
Mayer, The European Constitution and the Courts: AdjudiggtConstitutional Law in a Multilevel system, Jean
Monnet WP (2003); Stone Sweet, Ahe Judicial Construction of Eurof2004);Neil Walker,EU Constitutionalism in
the State Constitutional Tradition, 21 EUI WP (2006)

Della Cananea, GL'Unione Europea: Un ordinamento compodig®03), Snyder, FThe Unfinished Constitution of the
European Union: Principles, Process and Culture Haropean Constitutionalism beyond the Sidieseph Weiler &
Marlene Wind eds., 2003)

Rosenfeld (supra note 6), 37
14014, 41

¥ d., 40
142

138

139

Cappelletti, M. ]I controllo giudiziario di costituzionalita dellkeggi nel diritto comparato xi{1972)
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Hamdiv. Rumsfeld*®

In Hamdi for the first time, the USSCt was called to degithrough an action fdrabeas corpys
about the lawfulness of the indefinite detentiothaut trial of a US citizen captured in Afghanistan
and deemed to be an ‘enemy combatant’ by the exeqobwer 144. In its first serious confrontation
with a question raising severe constitutional comedespecially with regard to the principle of due
process), the USSCt “responded with a cacophongpafions™*® leaving to J. O’Connor task of
writing the controlling one. Speaking for a pluralof four judges, she affirmed that “the detentadn
individuals [...] for the duration of the particulaonflict in which they were captured, is so
fundamental and accepted and incident to war & tan exercise of the ‘necessary and appropriate
force’ Congress has authorised the President td4ise

Subsequently, the plurality of the USSCt movedhe issue of the process due to a citizen who
disputes his enemy combatant status emphasisiegtétision that exists between the autonomy that
the Government asserts is necessary in order supw@ffectively a particular goal and the prochas t

a citizens contends he is due before he is depo¥@dconstitutional right*’. Prima faciethe USSCt
decided to balance “the most elemental of libemtgrests — the interest in being free from physical
detention by one’s own governmelf’ with the “sensitive governmental interests inugimg that
those who have in fact fought with the enemy dugngar do not return to battle against the %"
thus rejecting both the “unilateralisfi® of the Administration as well as the “civil libartan
maximalism™** of the petitioner.

In the practical weighing of competing interestgwhver, the USSCt adopted a “minimalist
approach”* recurring to a test usually reserved for of pubdidministration’s question§*
Therefore, even if the majority quite emphaticalffirmed that “it is during our most challengingdan
uncertain moments that our Nation’s commitmentue grocess is most severely tested; and it is in
those times that we must preserve our commitmeritoaie to the principles for which we fight
abroad™”, the result of the “calculu§® was, in the end, an indulgent concession to thecbive ™,

The majority simply concluded that a citizen “seekito challenge his classification as an enemy

143 yaserE. Hamdi et al. v. Donald H. Rumsfeld et%42 US 507 (2004)

144 The petitioner was challenging his detention amtihsis of théiabeas corpustatute, 28 US §2241(c)(3), according to

which the Supreme Court or any other justice mawtgeartiorari to a prisoner heldin custody in violation of the
Constitution or laws or treaties of the US”.

145 Ackerman (supra note 2), 27

14 Hamdi (Opinion of O’Connor J.) at 10 [of the slip opiniodiccording to Ackerman (supra note 2), 30 thissozeng

suggests “disturbing judicial uncertainty”. In th@int dissent J. Scalia and J. Stevens decisiveigted that according
to the US constitutional tradition, in the absen€a formal suspension of the writ bfibeas corpus‘the Executive
assertion of military exigency has not been thowgffficient to permit detention without trial” (@J. dissenting, 1).
For a defence of the plurality opinion see, howeWwichard Fallon & Daniel Meltzer, Habeas Corplwgisdiction,
Substantive Rights and the War on Terrorl 20 HARVARD LAwW ReviEw 8 (2007) 2032, 2071

147 Hamdi(Opinion of O’Connor J.) at 21

18 1d. at 22

149 1d. at 24

150 Rosenfeld (supra note 2), 2082

151 Id.

152 gunstein, C.Radicals in Robes: Why Extreme Right-Wing Court3/direng for America. 75 (2005)
153 The seminal case Mathews v. Eldridge542 US 319 (1976). See Ackerman (supra note(2R13
154 Hamdi(Opinion of O’Connor J.) at 25

%5 1d. at 22

158 Dworkin, R.,Corte Suprema e garanzie nel trattamento dei detenutl, @uaderni Costituzionali (2005) 905, 909
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combatant must receive notice of the factual Hasikis classification, and a fair opportunity &but
the Government’s factual assertions before a rnedgigsion-maker'®’.

In addition, the USSCt acknowledged that “enemy luatants proceedings may be tailored to
alleviate their uncommon potential to burden thedixive™®® in times of emergency, and even
acknowledged that “the standards [...] articulatedldddoe met by an appropriately authorised and
properly constituted military tribundf®. Hence, “although the popular press has halachdi for
reining in presidential power, [...] a much dimmeewi™®® seems necessary.

“When one considers where the balance was strhekdéparture from [executive] unilateralism
was limited. From the standpoint of judicial balemgitself, the plurality accorded too little
weight to the serious deprivation of liberty asatail with the designation as an enemy combatant
and too much weight on security concerns relatingpé war on terrorism”161.

Kadi v. EU Council and Commissidff

The decision by the CEF in Kadi was originated by an action for annulment of anrE@ulatior®
listing individuals suspected of financing terromsganisations and freezing their as$et&Vhereas
the EC regulation limited significantly severaltbé constitutional principles protected in the Egdl
order (among which, in particular, the right of du®cess), the CFI pointed out that the regulation
simply implemented (a common position adopted unkdersecond pillar of the E&, which, in its
turn, gave effect to) a resolution of the Uniteditias (UN) Security Council (S&Y. According to
the CFI, however, the Charter of the UN and, cousstly, the resolution of the UNSC, enjoyed
supremacy over any other domestic or internatioblgjation, and the EU itself had to “be considered
to be bound®® by then®”.

Therefore, the CFI took the view that “a limitatiof[its] jurisdiction [wa]s necessary®, since “any
review of the internal lawfulness of the contestegllation, especially having regard to the praisi
or general principles of EC law relating to thetpotion of fundamental rights, would therefore iynpl
that the court is to consider, indirectly, the lalnkss of*™* a (superior) UNSC resolution. The CFI

157 Hamdi(Opinion of O’Connor J.) at 26

158 1d. at 27

159 1d. at 31. This statement interestingly followsnediately the passage where the USSCt formally @stes role of the

judiciary “in maintaining th[e] delicate balancegidvernance” (Id. at 29)

180 Ackerman (supra note 2), 29

161 Rosenfeld (supra note 2), 2114-2115

182 Case T-351/0Yassin A. Kadi v. Council of the EU and CommissiaheEC[2005] ECR 11-3649
163 See supra note 5

184 Council Regulation (EC) No. 881/2002 of 27 May 2002,2002, L 139/9

185 The applicant was bringing legal action under 280(4) TCE according to which “any natural or legatson may, [...]

institute proceedings against a decision addresséitht person or against a decision which, althomgthe form of a
regulation or a decision addressed to another peisof direct and individual concern to the fortfne

186 Common Position 2002/402/CFSP, 0J 2002, L 139/4

187 Security Council Resolution 1390 (2002) of 28 Jap 28102

168 Kadiat § 193

189 According to Martin NettesheimUN Sanctions Against Individuals: a Challenge to #hehitecture of the EU

Governance, id4d Common Market Law Review (2007), 567, 574, gumt de departs “somewhat surprising”.

170 Kadiat § 218

1 1d. at § 215
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though, to avoid “deficiencies in the protectiorfafidamental rights”?
a substantiadleni de justicg found itself

“empowered to check, indirectly, the lawfulnessha resolution of the SC in question with regard
to jus cogens, understood as a body of higher rolgsublic international law binding on all
subjects of international law, including the bodafsthe UN, and from which no derogation is
possible”173.

(which would amount here to

Nonetheless, the review on the basigusf cogensf the alleged violations of fundamental rights of
the petitioner, turned out to be extremely limitddThe CFI excluded, in fact, that it had the poveer
“verify that there has been no error of assessrmottiie facts and evidence relied on by the SC in
support of the measure it had tak€n”and affirmed, leaving wide margin of appreciatimnthe
UNSC, that

“the question whether an individual or organisatijpmses a threat to international peace and
security, like the question of what measures mesatiopted vis a vis the person concerned in
order to frustrate the threats, entails a politasdessment and value judgment which in principle
falls within the exclusive competence of the autlyato which the international community has
entrusted primary responsibility for the mainterean€ peace and security”176.

In conclusion, therefore, the CFI decided that nohéhe applicant’'s arguments alleging breach of
fundamental due process right was well founded apdeld the EC regulation, an instrument
necessary, “as the world now starfd$”for struggling with international terrorism. Bimiting the
scope of its judicial revieW?, the first decision of the CFI dealing with theadity of EU counter-
terrorism measures, however, “raised several pétige, since it ended sacrificing entirely the dee

of the protection of fundamental right§” giving “a carte blancheto the member staté$® to
disregard the rule of law in implementing resolntiaf the UNSC. The EU constitutional principles
were in fact “outweigh[ed by] the essential pubiiterest in the maintenance of international peace
and security’®! pursued by the political branches of the EU.

The intermediate phase

In the second set of cases dealing with the lggalitJS and EU counter-terrorism measures, both the
USSCt and the ECJ began limiting the effects oirtlpeevious rulings, either through a strict
interpretation of the relevant legislative provisoor through a careful distinguishing with their
precedents. Thus, by abandoning the previous eslfaint in favour of a middle review scrutiny, the
judiciary progressively made the first step in theection of restoring the rule of law and granting
adequate protection of fundamental rights.

172 Nettesheim (supra note 43) 574
% Kadiat § 227

174 Lavranos, N.Judicial Review of UN Sanctions by the CFI,lii European Foreign Affairs Review (2006), 471 475.
According to Tomuschat, CGase NoteKadi v. EU Council and Commissiom 43 Common Market Law Review
(2006), 537, 551, however, “the judgment show that CFI did not confine its assessmenju® cogengproper, but
resorted to applying to their full extent the start$ evolved in the practice of the EC judicial lestli

175 Kadi at § 284
176 |d.

7 1d. at § 133

178 Eckes, C.Judicial Review of European Anti-Terrorism MeasureShe Yusuf and Kadi Judgments of the CFI, ih4

European Law Journal 1 (2008), 74, 82

179 Cartabia, M.|’ora dei diritti fondamentali nel’Unione Europein | Diritti in Azione (Marta Cartabia ed., 2002)3, 49

180 Takis Tridimas & Jose Gutierrez-ForisU Law, International Law and Economic Sanctiomgiast Terrorism: the
Judiciary in Distress?, i82 Fordham International Law Journal (2008), 6@2 6

181 Kadi at §289
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Hamdanv. Rumsfeld®?

In Hamdan a Yemeni national held as enemy combatant inUBeprison of Guantanamo was
challenging the legality of his detention and Higikility for trial by military commission estaldhed
through presidential order. While the case was penbefore the USSCt a legislative provision was
enacted depriving US courts of jurisdiction to hagplication forhabeas corpudiled by aliens
detained by the US in GuantandffioThe administration, therefore, urged the USSGddoide the
case on procedural ground, dismissing the suitaick of jurisdictional competence. A five justices
majority (lead by J. Stevens), however, construsel statue narrowly, and stated that “ordinary
principles of statutory construction suffice to uelthe Government's theory?* since both the
language and the history of the statute excludeckttoactive application to pending cases.

The USSCt, moreover, rejecting its previous defiégerapproach toward the arguments of the
executive powéf®, underlined that “the Government has identifiecbttzer ‘important countervailing
interest’ that would permit federal courts to defeom their general ‘duty to exercise the jurisidin
that is conferred on them by Congre$¥€’and, consequently, addressed the claims of thigopets

on the merit. With regard to the first claim, comieg the authority of the President to try enemy
combatants for crimes against the law of war bytamy} tribunals instituted with executive ordereth
USSCt ruled that no act of Congress “expand[ed] Pnesident's authority to convene military
commissions®’ and that, therefore, the statutory requirement aof express congressional
authorisation for the establishmentaaf hoctribunals had been violatéfl

With regard to the second claim, concerning thallggof the procedures governing the trial by
military commission, then, the USSCt highlightedatthaccording to the rules set forth by the
executive, the accused was “precluded from evenileg what evidence was present@d’against
him and that “striking[ly]any evidence [...including] testimonial hearsay and euick obtained
through coercior’™® was admitted in front of the decision-makers. Thaority thus decided that
these procedures violated the standard of US myiljtsstice as well as the provision of the Geneva
Convention granting minimal due process rightto the aliens detained in the course of a “conflic
not of an international characté indeed, “those requirements are general onedtedrao
accommodate a wide variety of [situations]. Butuieements they are nonethele$d”

182 galim A. Hamdaw. Donald H. Rumsfeld et.#48 US 557 (2006)

183 |ndeed, §1005(e)(1) of the Detainee Treatment Rab. L. 109-148 (2005), amended tiabeas corpustatute (see,
supra note 17) providing that “no court, justicejuage shall have jurisdiction to hear or considean application for
writ of habeas corpufiled by or on behalf of an alien detained by Bepartment of Defense at Guantanamo”.

184 Hamdan(Opinion of the Court) at 11 [of the slip opinion]

185 Bologna, C., Hamdan v. Rumsfel@uando la tutela dei diritti & effetto della sepaione dei poteri, id QUADERNI

CosTITUZIONALI (2006), 813, 817. For a critical appraisal ¢famdans refusal to give deference to the executive
branch” see, however Julian Ku & John Yoo, HamdaRwmsfeld the Functional Case for Foreign Affairs Deference
to the Executive Branch, B8 CoNSTITUTIONAL COMMENTARY (2006), 179, 180

186 Hamdan(Opinion of the Court) at 25

87 1d. at 29

188 According to 10 USC §821, indeed, military tribunédr the trial of offences against the law of wsay be established

only “by statute or by the law of war”. A pluralityf four judges also affirmed that in the absente specific
congressional authorisation “none of the actsitteahdan is alleged to have committed violates thedfwar” (Opinion
of Stevens J. at 36)

189 Hamdan(Opinion of the Court) at 50

190 1d. at 51 (italics in the original text)

191 de Londras, F.The Right to Challenge the Lawfulness of Detentiminternational Perspective on US Detention of

Suspected Terroristd2 Journal of Conflict and Security Law (2007)32234

192 Hamdan(Opinion of the Court) at 66. Common Art. 3(1)(d)tlee Four Geneva Convention of 1949 affirms thatttie
case of armed conflict not of an international eleter [...] the following acts are and shall remaiohibited: [...] the
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In conclusion, the USSCt iamdan took the first steps for assuring adequate priotecof
fundamental right in the fight against terrorism imaking clear that “the Executive is bound to
comply with the Rule of Law that prevails in thigigdiction™”. The USSCt, in particular, departed
from its previous minimalist positidf favouring an intermediate, “process-based intitiad
approach™® that relies on a form of checks and balances letwhe legislative and executive
braches. At the same time, however, the USSCt ditl engaged directly with the relevant
constitutional arguments at stake, and “the trueehy of the USSCt decision, in fact, is not a new
interference in the activities of the war-makinganches of government, but rather the
acknowledgment of a relevant role for the Congiesnes of emergency®’.

OMPI v. EU Council*®®

The issue in front of the CFI @MPI was the same one already at staki€ddi, i.e. the legality of an
EC regulatiof® listing individuals suspected of being terrorigiitti the freezing of their assets)
without due process of law. Whereas the defendegegduthe CFl to comply with its precedents
denying the power of the EU judiciary to review ttumtested measure in the light of the fundamental
principles of EU law, the CFI found it appropriate “distinguish the present cad®’ Contrary to
Kadi, in fact, the challenged EC regulation this tinmpiemented a UNSC resolutfShthat did “not
specify individually the persons, groups and esgitwho are to be the subjects’®fthe financial
freezing measures, and therefore “the adoptiohmade acts [by the EU Council] f[ell] instead within
the ambit of the exercise of [a] broad discretfGh”

As a consequence, the CFI recognised that “thenBi@utions concerned, in this case the Coundd, ar
in principle bound to observe [the fundamental tsgbrotected by the EU legal order] when they act
to giving effect to [a UNSC] resolutiof?”. The CFl, thus, reviewed the measure adopted dyEth
political institutions with regard to the right diie process of the petition&fs taking thus care to
ensure “that a fair balance is struck between thednto combat international terrorism and the
protection of fundamental righf$®. In the end, the CFI ruled that

(Contd.)
passing of sentences and the carrying out of ekeruwithout previous judgment pronounced by a latyiconstituted
court, affording all the judicial guarantees whare recognised as indispensable by civilised psbple

198 Hamdan(Opinion of the Court) at 72
194 Id.

19 sSunstein, C., CleaBtatement Principles and National Securijamdanand Beyond, inl Supreme Court Review
(2006), 1, 29

196 Rosenfeld (supra note 2), 2082

197 Bologna, C., Tutela dei diritti ed emergenza nell'esperienzatwsiitense: unapolitical questioff, in Forum
Costituzionale WP (2007), 13-14

1% Case T-228/0Drganisation des Modjahedinési peuple d’lran (OMPI) v. Council of the E[2006] ECR 11-4665

199 Council Regulation (EC) No. 2580/2001 of 27 Decen@1, OJ 2001 L 344/70

200 Modjahedinesat §99

201 gecurity Council Resolution 1373 (2001) of 28 Sepien?001

202 Modjahedinest §101

203 |d. at §103 According to Elspeth Guilhe Uses and Abuses of Counter-Terrorism PolicieSlrope: The Case of the

‘Terrorist Lists’, in 46 Journal of Common Market Studies 1 (2008), 1IBH however, defining this argumentation
“opaque, is, perhaps, un understatement”.

204 Modjahedinesat §107

205 Cappuccio, L.E’ illegittima la decisione delle istituzioni comitarie che non rispetta il diritto di difesa?, & Quaderni
Costituzionali (2007), 416, 417

206 Modjahedinest §155
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“the contested decision d[id] not contain a suéfiti statement of reasons and that it was adopted
in the course of a procedure during which the applis right to a fair hearing was not observed
[and that] furthermore the CFI was not [itself...] @nposition to review the lawfulness of the
decision”207.

The CFI therefore annulled the EC regulation ifiesas it concerned the plaintiff, reaching thaules
that was, on the contrary, refusedkiadi”®®. Nonetheless, the CFl made clear that the reviewas
exercising was a form of manifest error scrufiffya review “restricted to checking that the rules
governing procedure and the statements of reasams heen complied with, that the facts are
materially accurate and that there has been nofesar@rror of assessment of the facts or misuse of
powers®®. Therefore, while reaffirming the “imperativé® nature of its review, the EU judiciary
carved for itself a “limited™? intermediate space acknowledging that “that tbar@il enjoys broad
discretion in its assessment of the matters tcakentinto consideration for the purpose of adopting
economic and financial sanctioRs”

The OMPI case, in conclusion, represented a step aheadtfreffirst decisions on the legality of the
EU counter-terrorism policies since it “brloughtheeasure of rule of law into a field which seems to
have been tarnished by the arbitraty”

“The EU judiciary experimented here its capacitybefng rigorous in the protection of rights in
one of the most thorny fields, given the fact tthat seriousness of the international situationgend
to attenuate the sensitiveness toward the righteeoBuspected terrorist and produces a stronger
propensity toward the demand of security rathem thawards the demand of liberty and
justice”215.

At the same time, however, the CFI took the exipfioisition of adopting a middle review scrufity
falling short of affirming an extended constitutgmpower to ensure the primacy of EU fundamental
principles.

The Final Phase: Constitutional Self-Confidence

In some very recent terrorism-related decisioné tioé USSCt and the ECJ have eventually adopted a
bold standvis a visthe political branches of government showing aatgneconfidence about their
indispensable constitutional role in contemporabgril democracies. By submitting to a full and
strict review the US and EU counter-terrorism measuthe two judiciaries have assured a more
effective and consistent protection of the fundatalemghts enshrined in the two constitutional osde
and clearly reasserted that the rule of law shatlige, and remain in force, even in times of
emergencies.

27 1d. at §173
208 Eeckhout, P.Community Terrorism Listing, Fundamental Rights &idl Security Council Resolution: In Search of the
Right Fit, in3 European Constitutional Law Review 2 (2007), 1i&8)

Sadurski (supra note 3), 3-4

210 Modjahedinest §159

211 |d. at §155

212 1d. at §159
213 |d.

209

214 Guild (supra note 77), 181

215 Cartabia (supra note 53), 51

1% Tridimas, T.,Terrorism and the ECJ: Empowerment and Democracyh&n EC Legal Order, irB4 European Law

Review 1 (2009), 103, 122
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Boumediene. Bush™’

In Boumedienghe USSCt was eventually presented with “a questi resolved by [its] earlier cases
relating to the detention of aliens at Guantdnawitether they have the constitutional privilege of
habeas corpug™®. After the USSCt ruling itdamdan in fact, Congress had enacted a new provision
stripping US federal courts of the jurisdictionhtear claims by enemy combatants held in US custody
in Guantanamo and explicitly extended its applarato the pending casé$ Since the USSCt could
not ignore that this was a direct response to bigling and had to conclude that Congress had
“deprive[d] the federal courts of jurisdiction tamtertain thehabeas corpusction®®, the question
arose whether also the prisoners in Guantanamceshjthe constitutional privilege of the writ of
habeas corpuand thus whether the contested statue was cdisidl

Writing for a majority of five judges, Kennedy Jaeted the formalistic arguments of the Government
and adopted a “functional approach to questionsexifaterritoriality®®, deciding about the
application of the Constitution in Guantdnamo oe thasis of “objective factors and practical
concern®? Since, indeed, “the US have maintained completd aninterrupted control over
Guantanamo for over 100 yedrs’ excluding the application of the privilege lidbeas corpushere
would mean to hold that “the political brancheséé#vwe power to switch the Constitution on or off at
will” 2 thus “permit[ting] a striking anomaly in [the UBjpartite system of government, leading to a
regime in which Congress and the President, net @uurt, say ‘what the law i$?. Hence, the

USSCt ruled “that Art. |, 89, sec. 2 of the Conatin has full effect at Guantanamd”

“In the light of this holding, the question bec[amvhether the statute stripping jurisdiction taiess
the writ [was constitutional] because Congress Jhpidvided for adequate substitute procedure for
habeas corpug?’. According to the USSCt the “easily identifiedrisiites of any constitutionally
adequate®® substitute forhabeas corpugroceedings included entailing the prisoner a rimeginl
opportunity to rebut the reasons that legitimize detention and the power of the court to order the
release of an individual unlawfully detained. Sineewever, these minimal requisites were lacking in
the alternative procedure set up by the legislafgranting the power to try the enemy aliens hald i

217 | akhdar Boumediene et al. v. George W. Bush &58.US _ (2008)

218 BoumediengOpinion of the Court) at 1 [of the slip opinion]nd@ US Constitution, Art. I, §9, cl.2 (Suspensionu3k)
states that “the privilege of the writ bbeas corpushall not be suspended unless when in cases @lfiogbor invasion
the public safety may require it".

219 Indeed §7(a) of the Military Commission Act, Pub.1I09-366 (2006), stated that “no court, justiaejudge shall have
jurisdiction to hear or consider an applicationdowrit ofhabeas corpufiled by or on behalf of an alien detained by the
United States” and 87(b) made clear that “The anmemd made by §7(a) shall take effect on the datkeoénactment of
this Act, and shall apply to all cases, withoutepton, pending on or after the date of the enaatmokthis Act”.

220 Boumedieng¢Opinion of the Court) at 8

221 1d. at 34. Neuman, GThe extraterritorial Constitution afteBoumediene v. Buslin 39 Harvard Public Law WP (2008),
4

Boumedien€Opinion of the Court) at 34
223 |d

222

224 1d. at 35

225 1d. at 36 quoting the seminal decisiorMdrbury v. Madisors US 137 (1803) where judicial review was estéisits

226 BoumediendOpinion of the Court) at 41 (see supra note 92) &aritique of the judgment, suggesting “a sneaking

cosmopolitanism in the Supreme Court jurisprudense&, however Eric Posner, Boumediand the Uncertain March
of Judicial Cosmopolitanisp228 University of Chicago Public Law and Legal 3heWP (2008), 16

Boumedien€Opinion of the Court) at 42
8 |d. at 50

227
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Guantdnamo t@d hoccombatant status review tribunals), the USSCt lcnlec that the contested
99229

statute “effect[ed] an unconstitutional suspensibtine writ™.

In the endBoumedieneeasserted the prominent constitutional role efWs judiciary in the balance

of governance and in the protection of fundameniggits, also in times of emergerity Contrary to

the minimalist or moderate stand adopted in ityiptes rulings concerning the legality of US counter
terrorism measures, the USSCt showed here gre:mﬁdencégl, exercised a full review and “for the
first time in history found it necessary to stridewn a statute as violating the Suspension Clause,
rather than construe it to avoid invaliditi. Striking a more appropriate balance between ctinpe
interests, the USSCt clearly stated that “secwttysists, too, in fidelity to freedom’s first priplkes.
Chief among these are freedom from arbitrary daterand unlawful restraint and the personal liberty

that is secured by adherence to the separatiooveéns™*

Kadi v. EU Council and Commissidi’

The Kadi decision of the CFl was later appealed and the &&3 hence called to decide in final
instance about the legality of an EC regulationlengenting a UNSC resolution listing individuals
suspected of being terrorist and freezing theietaswithout due process of I&% In contrast to the
CFl, the Grand Chamber of the ECJ began its reagdsy emphasising that “the EC is based on the
rule of law, inasmuch as neither its Member Stat@sits institutions can avoid conformity of their
acts with the basic constitutional charter, the B€aty’®*®. According to the ECJ, it followed from
“those considerations that the obligations impobgdan international agreement cannot have the
effect of prejudicing the constitutional principlesthe EC Treaty, which include the principle thit

EC acts must respect fundamental rights”"237.

Overruling the decision of the CFI declaring themumity from judicial review of the UNSC
resolutions implemented in the EU legal, the ECdffirmmed the prevalence of primary EU
constitutional law, “in particular the general mipies of which fundamental rights form part’over
the UN Charter and the resolutions of the UK herefore, the ECJ found that

229 1d. at 64

230 Martin Katz, Guantanamo,Boumedieneand the Jurisdiction-Stripping: The Imperial Présint Meets the Imperial

Courts 25 University of Denver Legal RP (2008), 38

231 Matheson, SPresidential Constitutionalism in Perilous Timi$4 (2009)

232 Neuman (supra note 95), 2-3

233 Boumedien¢Opinion of the Court) at 68-69

24 Joined Cases C-402/05 P & C-415/05&ssin A. Kadi & Al Barakaat International Foundatie. EU Council and
Commissiorjudgment of 3 September 2008, nyr

235 See supra note 38, 40, 41

236 Kadi at §281 quoting Case 294/82s Verts v. Parliamer[t1986] ECR 1339 affirming for the first time thatettEC
Treaty is the Constitutional Charter of the EC.

7 Kadiat §285

238 1d. at 8308

239 | avranos, N..Case NoteKadi v. EU Council in Legal Issues of Economic Integrati®009), 157. For a critique,

however, see De Burca, G.he European Court of Justice and the Internatidonedal Order afterKadi, Jean Monnet
WP (2008), 1 according to which “the judgment isignificant departure from the conventional preaton and
widespread understanding of the EU as an actorhamaintains a distinctive commitments to interraiolaw and
institutions”. According to Andrea GattinGase Not&Kadi v. Council in 46 Common Market Law Review (2009), 213,
224 from this point of view the judgment of the E@dves rise to mixed feelings. On the one hand cae not but
welcome the unbending commitment of the ECJ to éspect of human rights, but on the other handdtatively high
price, in terms of coherence and unity of the imdéional legal system [...] is worrying”.
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“the EC judicature must, in accordance with the pmaconferred on it by the EC Treaty, ensure
the review, in principle the full review, of thewtulness of all EC acts in the light of the
fundamental rights forming an integral part of tfeneral principles of EC law, including review
of EC measures which, like the contested regulatiom designed to give effect to the resolutions
adopted by the SC"240

and directly engaged in a strict and attentivetagywf the contested regulation.

On the merit of the claims raised by the appelleomcerning violation of their fundamental rightse
ECJ held, specifically, that “in the light of thetaal circumstances surrounding the inclusion ef th
appellants’ names in the list of persons and estitiovered by the restrictive measures [...] thetrigh
of defence, in particular the right to be heard #re right to effective judicial review were péatgn
not respected*’. In addition, according to the ECJ, also the fim@nf assets deriving from inclusion
on the list “constituted an unjustified restrictioh[the] right to propriety®. As a result, confirming
that “in the EU’s flawed system of governance, deraoy finds solace in judicial revie®®, the ECJ
declared the appeal well founded and annulled dmtested EC regulation so far as it concerned the
applicants.

In Kadi, the ECJ rejected the deferential stand of thedD@lfollowed the suggestions of AG Maduro
of taking seriously, as “constitutional court ofetimunicipal order that is the EE* the duty to
preserve the rule of 1&%. Furthermore, the ECJ reasserted the role of udiary in times of
emergencies by simply excluding that a “regulafioould] escape all review by the EC judicature
once it ha[d] been claimed that the act [...] confsthnational security and terrorisfi® As indeed
the AG again correctly pointed out, “especiallynmatters of public security, the political process i
liable to become overly responsive to immediateutepconcern, leading the authorities to allay the
anxiety of the many at the expenses of the righteeofew. This is precisely when courts ought éb g
involved™*, with “constitutional confidencé®,

The Role of the Judiciary in Times of Emergencies

The purpose of this paper was to analyse the fdleequdiciary in times of emergencies. The rdle o
the judiciary springs from the institutional positithat courts haveis a visthe other branches of
government. Directly linked with this institutionpbsition, then, is the type of judicial review tha
courts exercise. Therefore, if one wants to dendectively the role of the US and EU judiciaries i
times of emergency from the assessment of the# leas, the task may be achieved either looking at
the function that courts carve-out for themselved fr the other institutional actors, or at thgme

of intensity according to which they scrutinize tbeunter-terrorism measures of the other bodies.
Whereas, indeed, the USSCt often reasons in itistial terms, specifying what the extent of its
power is with regard to the executive and the lagiise, the ECJ prefers to adopt the second
approach, spelling out what kind of review it vétlopt.

240 Kadiat 8326
241 1d. at §334

242 1d. at §370

243 Tridimas (supra note 90), 103

244 Kadi (Opinion of Maduro AG) at §37

245 Curtin, D., & Eckes, CTheKadi Case: Mapping the Boundaries between the Executidetee Judiciary in Europe, in

5 International Organisations Law Review (2008),,38®
24 Kadiat §343
247 Kadi (Opinion of Maduro AG) at §45

248 Tridimas (supra note 90), 114
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The role of the judiciary in times of emergenci@ectly effects the protection of fundamental right
that are proclaimed and enshrined in the consditatinorms of both the US and EU legal systems.
The safeguard of fundamental liberties, indeedpfd from the allocation of powers among the
different institutions, and from the kind of juditireview that courts undertake to evaluate the
constitutionality of acts adopted by the executind legislative powers. When the judiciary prockim
self-restraint and adopts a very limited publicusig scrutiny, the protection of fundamental riglig
minimal. When, then, courts craft for themselvgmetial role and engage in a middle review scrutiny
tackling the manifest error of appreciations of gwditical branches of government, the protectien i
intermediate. When, on the contrary, courts claiwoafident role and exercise a strict, high level
scrutiny, rights are fully protected.

The case law of the USSCt and the ECJ highlightd the role of the judiciary in times of
emergencies evolves dynamically over time. In st finitial phase, both courts owed much deference
to the political branches of government and emplay€orm of emergency constitutional scrutiny that
shielded fundamental rights only at a minimumHeimdithe USSCt acknowledged that the executive
power held wide discretion in fighting the war agiterror and that the judicial warrantees degyvin
from the constitutional principle of due processildobe tailored to alleviate the undue burden over
the war making branches of government. SimilaryKadi, the CFI found that the link between the
EU and the international legal order exempted aedbicy measure implementing a UNSC resolution,
infringing due process rights, from judicial revidwith the exception of the compatibility with the
minimal and vague requirementsjo$ cogens

In a second, intermediate phase, both courts ghigduadified their stand and begun restoring the
principle of the rule of law. By reducing the distion of the political powers and employing a more
sharp form of review, i.e. the manifest error oprgeiation scrutiny, the USSCt and the ECJ enhanced
the protection of fundamental rights. The formarHamdan interpreted narrowly the congressional
statue limiting its jurisdiction and firmly sancatied the broad counter-terrorism policies of the
executive, favouring a more comprehensive involventd both the judiciary and the legislature in
the war on terror. I®MPI, in its turn, the CFI operated a careful distirstping from its precedent in
Kadi, found that it could review whether instrumente@atdd by the EU did manifestly erroneously
violate core due process rights and quashed theested EC regulation in so far as it applied to the
plaintiff.

In the third, final phase the USSCt and the EC3s®ided to its full extent the principle of theeroff

law and the primary value of protecting fundamentaistitutional rights. Both courts showed greater
confidence about their institutional rolés a visthe other branches of government and exercised a
strict, high level scrutiny assessing whether thenter-terrorism measures complied with the human
rights standard enshrined in the US and EU cottistital order. InBBoumedien¢he USSCt recognised
that the Constitution, and more specifically thifgge of habeas corpusapplied extra-territorially

in Guantanamo and declared unconstitutional atstgtprovision stripping federal courts babeas
corpusjurisdiction without providing an adequate sulgét The ECJ, then, iKadi, overruled the
decision of the CFI and clarified that all EU maa&suy no matter their origin, must comply with the
fundamental rights of the EU legal order.

Various reasons may explain this evolution in tinesprudence of the USSCt and of the ECJ, with
regard to US and EU counter-terrorism measurestifieefactor certainly bears a primary relevance:
in the aftermath of a terrorist attack (like, i®11), when the emergency is at its pick, thediady is
much more prone to adopt a hands off approach eadelroom for manoeuvre to the political
branches of governméfit Under the environmental pressure and the funatioonstraint of the time,

249 Cole, D.,Enemy Aliens, irb4 Stanford Law Review (2002), 953, 955; Barak, Bemocrazia, terrorismo e corti di
giustizia, in Giurisprudenza Costituzionale (2002), 3385, 3393n, BR., Democrazia e terrorismoin Forum
Costituzionale WP (2007), 4; Ciampi, ASanzioni del Consiglio di Sicurezza e diritti um&80 (2007). For a
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court will favour the demand for security at th@pemse of liberty and justice. As time goes by ded t
“reassurance” functigi’ performed by the political powers becomes lessging, however, courts
shift back and make up for the lost time reassgitiie principle of the rule of law and requiringth
the pursuit of the exigencies of security respeisamental right&™.

Furthermore, for the individuals affected by redivie counter-terrorism measures, addressing courts
may be far easier than attempting to influence amudlify the political process. Even if judicial
decision-making is more constrained than politidacision-making? courts learn from direct
experience and may progressively calibrate the esadptheir response by taking into account the
effects of their previous decisidns In addition, thanks to their independent insiitnél position,
which is not conditional on the direct democratiogess, courts may more easily turn to civil-
libertarian positions without facing the electoriak of being considered weak on terrorism. Several
authors have departed from these elements to el@hde lege ferendea more adequate institutional
framework to respond to the situations of emerg&ficy

This paper does not dare so much: it has a moreeshgulirpose. It analyzes what is the role of the
judiciary in times of emergencies with the purpo$eshading light over a fragmented case law and
rationalising it in a coherent comparative framewdn my view it is possible to design a dynamic
model, thatde jure conditp explains (as in the structured table below) th&weng role of both the
American and European courts during the terroristrgency and, consequently, the effectiveness in
the protection of fundamental rights, by takingpiliccount the institutional position of the judigia
vis a visthe other branches of government and the kinéwiéw that it exercises.

(Contd.)
guantitative analysis see then, Lee Epstein, DaiglGary King & Jeffrey Segalfhe Supreme Court during Crisis:
How War Affects only Non War Cases8hNew York University Law Review 1 (2005), 1, 9

20 Ackerman (supra note 2), 44

251 Tushnet, M., Defending Koremats&eflection on Civil Liberties in Wartimé Wisconsin Law Review 2 (2003), 273,
274; Stone, G Civil Liberties in Wartime: The American PerspectiveAssociazione Italiana dei Costituzionalisti WP
(2003); Frosoni, T.E., & Bassu, ClLa liberta personale nellemergenza costituzionale,Democrazie protette e
protezione della democrazia (Alfonso Di Giovine, @fl04), 75, 86; Paolo Bonetti, Terrorismo, emergemnzostituzioni
democratiche 37 (2006)

252 For a theory of constraint séEnéorie des Contraintes Juridiquédichel Troper et al. eds., 2005)

253 Rosenfeld, M.ConstitutionalAdjudication in Europe and the United States: Panees and Contrasts, i International
Journal of Constitutional Lay2004), 633, 635 On the discursive nature of ttdicjal function see Maduro, M.P.,
Interpreting European Law: Judicial Adjudication & Context of Constitutional Pluralism, ih European Journal of
Legal Studies 2 (2007), 1, 15 Academia also majuémice the evolution of the jurisprudence duringes of
emergencies, as highlighted by Neal Katyal, HamdaRumsfeld the Legal Academy Goes to Practid®0 Harvard
Law Review (2006), 65, 67

24 Ackerman (supra note 2), 3
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From Hamdi to Kadi: Comparing the Role of the Ameriead European Judiciaries in Times of Emergencies

Role of thel Minimal Intermediate Strong

judiciary

a) Institutional | Self-restraint / No role for Partial role for the Self-confidence / Ful
position the judiciary judiciary role for the judiciary

b) Type of Review | Emergency constitutionalManifest error scrutiny { Human rights scrutiny
scrutiny / Public security Middle review scrutiny | High level scrutiny
scrutiny

Protection of| Limited Intermediate Full
fundamental rights

\ 4

Time:t0 = beginning of the emergency

Conclusion

As the paper demonstrates, frétamdito Kadi, the role of both the US and the EU judiciaryimes

of emergency evolves in the same dynamic manneg. cimparison between the case law of the
USSCt and of the ECJ on counter-terrorism measwssighlighted that courts move from an initial
phase of judicial self-restraint and limited revjevia an intermediate phase of judicial pragmatism
and manifest error review, to a conclusive phagadf€ial self-confidence and full fundamental righ
review. This evolution necessarily effects the @ctbn of fundamental constitutional rights in ths
and EU legal orders, which is at the beginning ceduat a minimum but later reasserted and finally
effectively ensured.

The comparative perspective, with @@veats helps therefore understanding the judicial dguslents

on both side of the Atlantic and to rationalizenthwithin a single framework of analysis. Whereas th
reaction to the tragic events of 9/11 jeopardisexirespect of fundamental constitutional rights, th
US and EU judiciaries engaged step by step inffioet ¢o restore the rule of law, and to strike arm
appropriate balance between liberty and securitygrder to avoid that the security of the many be
taken at the expense of the liberty of the few;torquote Montesquieu, that “in countries where
liberty is most esteemed, there [be] laws by wiaidingle person is deprived of it, in order to pres

it for the whole community®>.

2% Montesquieu, The Spirit of the Laws, Book 12, Ckafi®
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Human Rights Dilemmas in Terrorist Profiling
Tuomas Ojanen®

Post 9/11, terrorist-profiling practices have inased on an unprecedented scale. Law enforcement
agencies are increasingly “processing” personala#br terrorist profiles; this is actually amongeth
very reasons why personal data is processed infiteeplace. De facto terrorist-profiles are also
predominantly based on the use of such criteriad@se”, colour, religion, ethnic and national origi

to single out persons for enhanced scrutiny.

Terrorist-profiling practices therefore raise the questios ® their conformity with a number of
human rights guarantees under the principle of d@erimination, the protection of personal data
and other human rights norms. The purpose of tipepes to examine to what extent, if any, terrorist
profiling practices are compatible with the print@pof non-discrimination and the fundamental rules
pertaining to the protection of personal data. TwtHis, the paper also looks at various approadioes
defining profiling in the context of countering netism, as well as describes various de facto
manifestations of terrorist-profiling practices.

Introduction: The Scope and Purpose of the Paper

The purpose of this paper is to discuss “profilimg’the context of countering terrorism (hereinafte
also “terrorist-profiling”). The discussion is thugh the prism of fundamental and human rightd wit
emphasis on the right to respect for private lifid ¢he protection of personal data, on the one hand
and the principle of non-discrimination, on theesthand. Since the focus is on the European Union
(EU) situation, existing European human rightsttesaand other instruments for the protection of
fundamental and human rights, such as the Courickurope Convention for the Protection of
Individuals with regard to Automatic Processing Rdrsonal Data, the European Convention on
Human Rights (the ECHR), and the Charter of FundaaheRights of the European Union will
provide the general legal framework for discussidga.the discussion pertains to terrorist-profiling
practices, other forms of profiling in the fieldslaw enforcement and administrative control wall f
outside the scope of this paper.

The following provides an overview of various ambes to defining profiling in the context of
countering terrorism. It also briefly describes sode facto manifestations of terrorist-profiling
practices. Section 3 discusses terrorist-profipractices in light of the right to respect for jarie life
and, particularly, the fundamental rules pertainiagthe protection of personal data, as stipulated
under Article 8 of the European Convention on HurRaghts and the Council of Europe Convention
for the Protection of Individuals with regard to tAmatic Processing of Personal Data, and as
reaffirmed by Articles 7 and 8 of the EU CharterFafndamental Rights. Section 4 examines the
compliance of terrorist-profiling with the princgobf non-discrimination, as guaranteed under variou
international and regional human rights treatiesl as reaffirmed by Article 21 of the EU Charter of
Fundamental Rights. Section 5 condenses the esisessage of the paper into a few words.

“Profiling” in the Context of Countering Terrorism:Manifestations and Definitions

Terrorist-profiling practices have become a wideagr and significant component of counter-
terrorism activities in recent years. The EU hasoemaged the Member States to co-operate with

256 professor of Constitutional Law, University of Hald. Memberof the research project team “Europe as a polityiich
is part of Centre of Excellence (CoE) in Researchhin Foundations of European Law and Polity, finanbgdhe
Academy of Finland, and directed by professor Kaatori.
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another and with the European Police Office (Eulofao the purpose of developing terrorist profjles
particularly computer-assisted profiling, “to fatite targeted searches for would-be terroriStsFor

this purpose, a group of experts from several EUnbler States and from Europol has also been
established.

According to Draft Council Recommendation on theelepment of terrorist profiles, “[d]eveloping
terrorist profiles means putting together a seploysical, psychological or behavioural variables,
which have been identified, as typical of personv®ived in terrorist activities and which may have
some predictive value in that respett.”On the basis of these profiles

“each Member State searches the relevant nati@tallthses (e.g. registers of residents, registers
of foreigners, universities etc.) subject to thevsions of national law, for persons who need to
be vetted more closely by the security authoritiBlse more detailed the offender profile, the
smaller the group of persons covered by the sé2&%.

Terrorist-profiling practices may manifest themsaslvin a variety of ways. Terrorist-profiling
practices have occurred in the context of stopsaagich and identity checks by police, during seguri
checks at various gates of entry, and in the seledf persons for closer scrutiny in counter-taamm
activities?®°

An illustrative case of the use of stop and segwivers by police can be found from the United
Kingdom. Under the 2000 Terrorism Act, which autbes the police to stop and search persons and
vehicles without having to show any reasonableisisp stops and searches increased significantly
post “9/11". A critical analysis of the Home Offisestop and search statistics revealed that thelse
stop and search powers by police affected mosh @ftienic minorities, i.e. persons of Asian ethgicit
and black people. For example, while stops andcheearincreased since 9/11 by 150 percent in total
in 2002/2003, they affected Asian people up 28%¢m@rand black people up 229 percent. By 2003-
2004, Asian people were about 3.6 times more likatyl black people about 4.3 times more likely, to
be stopped and searched under counter-terroriseidegn than white peopf&*

One distinct “sub-category” of terrorist-profiling so-called “data mining” which refers to the wde
computer-aided searches of data bases on thedfasestain pre-selected criteria. In recent yehes t
“processing of personal dat&*from different sources for law enforcement puradsas increased on

37 Council of the European Union, Memo from Germaneation to the Article 36 Committee, Subject: Note o
computer-aided preventive searches carried outdiyidual Member States on the basis of coordinaféehder profiles
(Europe-wide electronic profile searches), Brussetipber 31, 2002, 13626/02, LIMITE ENFOPOL 130.

Council of the European Union, Draft Council Recomdaion on the development of terrorist profiles, &els, 14
October 2002 11858/1/02, REV 1 LIMITE ENFOPOL 117.

Council of the European Union, Memo from GermaneDation to the Article 36 Committee, Subject: Note o
computer-aided preventive searches carried outdiyidual Member States on the basis of coordinaféshder profiles
(Europe-wide electronic profile searches), Brussetipber 31, 2002, 13626/02, LIMITE ENFOPOL 130.

For an overview ofle factoprofiling practices, see the EU Network of Indegemt Experts in Fundamental Rights
Opinion 4. Ethnic profiling. December 2006. RefemndCFR-CDF.Opinion4-2006, pp. 26-39. Available at:
http://ec.europa.eul/justice_home/cfr_cdf/doc/a@ie® 4_en.pdf (9.1.2009).

See Martin Scheinin, Report of the Special Rappoxatthe promotion and protection of human righits fundamental
freedoms while countering terrorism, IMPLEMENTATIODF GENERAL ASSEMBLY RESOLUTION 60/251 OF 15
MARCH 2006 ENTITLED “HUMAN RIGHTS COUNCIL", A/HRC/4/26, 29@anuary 2007, at paragraphs 37 and 53.
Available at: http://daccessdds.un.org/doc/UNDOC/GEN/105/07/PDF/G0710507.pdf?OpenElement (9.1.2009)

262 According to Article 2 a of Directive 95/46/EC dfet European Parliament and of the Council of 24 sta995 on the
protection of individuals with regard to the prosieg of personal data and on the free movemeni@f data, OJ L 281
of 23.11.1995, p. 31 (the so-called Data Protechinective), “personal data” denotes “any inforratirelating to an
identified or identifiable natural person (‘datebpct’); “an identifiable person” is one who canildentified, directly or
indirectly, in particular by reference to an idéinition number or to one or more factors spedi€ichis physical,
physiological, mental, economic, cultural or sodigntity”.
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an unprecedented scale, terrorist-profiling purpds®ving actually been among the very reasons why
personal data have been processed in the first Pfac

A neat illustration is the massive profiling op@vat- Rasterfahndung carried out in Germany from
the end of 2001 until early 2003. This search nettivas developed by the German authorities in
order to detect potential ‘dormant’ terrorists (swrs the ‘Hamburg cell’ which prepared the 9/11
attacks).

Within Rasterfahndug, German police reportedly collected sensitivespieal data from public and
private databases pertaining to approximately 8lBom persons The terrorist profile used within
Rasterfahndungvas largely developed by putting together a sathafracteristics of the members of
the so-called “Hamburg cell” around Mohammed Attae of the 9/11 hijackers. Accordingly, these
criteria included:

O 18 - 40 years old

Male

Current or former student

Resident in the regional state (Land) where tha gatollected
Muslim

Legal residency in Germany

Nationality or country of birth from a list of 26ogntries with predominantly Muslim
population / or stateless person / or nationalitydefined" or "unknown".

O O o o o o

Approximately 32,000 persons were identified aseptal terrorist sleepers and more closely
examined. Innone of these cases diRtasterfahndundead to the bringing of criminal charges for
terrorism-related offencé§! As a consequencthe Berlin Data Protection Commissioner issued the
following statement:

Rasterfahndung was without result. No arrests awiction resulted from this.... Two people
were arrested in Hamburg soon after 9/11, but there not caught by Rasterfahndung. They
were caught using conventional methods, such aptiehe tapping ... Rasterfahndung took
up an enormous amount of manpower and time witrérpolice force #°

In 2006, the German Constitutional ColBufdesverfassungsgerightled thatRasterfahndungvas

in breach of the individual's fundamental rightsafif-determination over personal information under
Article 2(1) and 1 of the German ConstitutiGnundgesefz According to the Court, the preventive
use of this profiling method would only be compHitwith the proportionality requirement if it were
shown that the public authorities are acting inpoese to a ‘specific endangerment’ to national
security or human life, rather than a general trsaation as it existed since 11 September 2601.

The aforementioned descriptions do not exhausspleetrum ofde factoterrorist-profiling practices.
Besides, there is a lack of complete and detaileolledge as to the range of terrorist-profiling
practices by the police and other authorities. Thia consequence of three distinct, yet intertedla
reasons. The first reason simply is that infororatn these practices is hard to get. While testori

263 gee Opinion of the European Agency for FundameRigtits on the Proposal for a Council Framework Bieai on the
use of Passenger Name Record (PNR) data for law camh@nt purposes, paragraph 34. Available at:
http://fra.europa.eu/fra/material/pub/discussion/EBRginion_PNR_en.pdf (9.1.2009).

264 See in more detail the EU Network of Independequets in Fundamental Rights Opinion 4. Ethnic pirtdi p. 47.

285 jystice Initiative Interview, Berlin, March 2006u@ed in the EU Network of Independent Experts imdamental
Rights Opinion 4. Ethnic profiling, p. 47, footnol&l9. ForRasterfahndungsee also D. Moeckli, "Discriminatory
Profiles: Law Enforcement after 9/11 and 7/7." 2@Bopean Human Rights Law Review 517 (2005).

266 BverfG, 1 BvR 518/02, 4 April 2006, available at hitpww.bverfg.de/entscheidungen/rs20060404_1bvr0g1&ml,
(9.1.2009).
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profiling appears to be a significant and widesgreamponent of counter-terrorism measures in
Europe and elsewhere, it still remains relativetitel documented — or unexplored in academic
literature, for that mattéf’ There exists little domestic, European and irstonal case-law on
profiling in the context of countering terrorigii.The second reason, partially explaining problems i
obtaining information, is that terrorist-profiliqractices are not necessarily explicit; they map dle
implicit, in the sense that they may be based on stereaty@nd often unconscious) assumptions
about the propensity of a certain group for tesmri A third reason to mention is that terrorist-
profiling often takes the form gfracticesby police and other authorities which remanregulatedor
may even be prohibited by law. As shall be seeduim course, a failure to regulate terrorist-piragil
practices is a cause for concern from the perspedf fundamental and human rights, not least
because the lack of regulation inhibits the momprof these practices, as well as ensuring their
compatibility with fundamental and human rightghe first place.

Against this background, it should not come as rpr&e that reaching a precise and unequivocal
definition of terrorist-profiling has also proved be impossible. There exists no “official” EU or
international definition of terrorist profiling -+ @errorism in general, for that matter.269 Instehdre
are several ways to define profiling in the contekt countering terrorism, depending on the
perspective of consideration.

Among various concepts, “profiling” can be regardesia kind of “umbrella” term. It is used to
describe “the systematic association of sets oSighY, behavioural or psychological characteristics
with particular offences and their use as a basisrfaking law-enforcement decisions.” Profiles can
be eitherdescriptiveor predictive Descriptive profiles are “designed to identifypse likely to have
committed a particular criminal act and thus rdfteg the evidence the investigators have gathered
concerning this act.” Predictive profiles, in tuare “designed to identify those who may be invdlve
in some future, or as-yet-undiscovered, criffé.”

From the perspective of fundamental and human gjghtofiling is, in principle and at least in its
descriptive form, a lawful means of law-enforcemactivity. Detailed profiles based on “factors that
are statistically proven to correlate with certaiiminal conduct may be effective tools in order to
better target limited law-enforcement resouréésSHowever, the development of these profiles for
operational purposes “can only be accepted in tresegmce of a fair, statistically significant
demonstration of the relations between these ctaistics and the risk of terroristh” Thus,
profiling practices based on unexamined gener@isstand stereotyping constitute arbitrary and
disproportionate interferences with human rights.

Typically, terrorist profiles ar@roactiveas they aim at identifying individuals or grougspeaople
who merit further screening or are considered lgeaipropensity for terrorism. Such profiles usually

267 gee, however, De Schutter, Olivier ja Ringelheimied Ethnic Profiling: A Rising Challenge for Europearuidan
Rights Law Modern Law Review, 71(3), 358-385. Moeckli, Danté#iscriminatory profiles: law enforcement after
9/11 and 7/7”(2005) (5) European Human Rights Law Review, s. 537-See also Goldston, Ethnic Profiling and
Counter-Terrorism : Trends, Dangers and Alternatives June 2006. Available at:
http://www.soros.org/initiatives/osji/articles_pidations/articles/counterterrorism_20060606/goldsgD060606.pdf
(9.1.2009)

268 The EU Network of Independent Experts in FundamaieRights Opinion 4. Ethnic profiling, pp. 40-48.

289 1t js a different thing that Council Framework en of 13 June 2002 on combating terrorism, 2802/JHA, Official
Journal of the European Communities, L164/3 includedefinition of terrorist offences, terrorist gps, offences
relating to terrorist activities, and penalties.

270 gee Scheinin’s report, paragraph 33. See also Eetwork of Independent Experts on Fundamental Rjghthnic
profiling, CFR-CDF.Opinion4-2006, pp. 9-13.

271 scheinin’s report, paragraph 33.

272 The EU Network of Independent Experts in FundaaleRights, Opinion 4. Ethnic profiling, pp.13-14.Salso
Scheinin’s report, paragraph 33-34.
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start from an analysis of past terrorist attacksd #re composition of known terrorists and terrorist
organisations. The idea is then to identify chamastics and patterns among the individuals thaeha

been involved in terrorism and, accordingly, depel@rrorist profiles on the basis of these
characteristics and patterns.

Draft Council Recommendation of 2002 on the devalept of terrorist profiles identified a variety of
‘elements’ for terrorist profiles. These elementduded nationality, travel document, method and
means of travel, age, sex, physical distinguisiféadures (e.g. battle scars), education, choic®waér
identity, use of techniques to prevent discoverycaunter questioning, places of stay, methods of
communication, place of birth psycho-sociologiocgdtiires, family situation, expertise in advanced
technologies, skills at using hon-conventional veges attendance at training courses in paramilitary
flying and other specialist techniques.

As is neatly illustrated by the use of stop andrcdeapowers in the UK and the German
Rasterfahndungorogram,de factoterrorist-profiles are predominantly relying onognds such as
“race”, colour, religion, ethnic and national origiAt background, there is the tendency towards
(stereotyped) thinking that persons of a certaiacét, national or ethnic origin or religion are
particularly likely to become involved in terrorittivities.

Accordingly, the concept aéthnic profiling frequently appears in European discourse on prgfil
within the context of countering terrorism. “Ethrpeofiling” not only catches ethnic, religious and
national traits in terrorist profiling practicesythit also lifts into attention the implications tfese
practices on therinciple of non-discrimination

However, it deserves to be emphasised that ethoidipg does not necessarily violate the principle
of non-discrimination. For example, ethnic profjirmiming at monitoring the practices of law
enforcement authorities or ensuring a diverse caitipa of the workforce may be permissibiélt

thus always requires a case-by-case analysis aflfjeetives pursued and the means used to discover
whether ethnic profiling is really in breach of génciple of non-discrimination.

Against this background, tHeU Network of Independent Experts on FundamengthtRproposed in

its thematic Opinion on Ethnic Profiling in 2006athethnic profiling is “the practice of classifying
individuals according to their race or ethnic amigtheir religion or their national origin, on a
systematic basis, whether by automatic means gQrandt of treating these individuals on the basis of
such a classificatiorf™Therefore, this definition presents ethnic profjlias aneutral processwhich
does nota priori constitute a violation of the prohibition agaid&crimination on grounds of ethnic
or national origin, “race” and religion.

However, profiling practices in the context of ctenng terrorism all too often do raise serious
questions as to their compatibility with the prjplei of non-discrimination. As a consequence, ethnic
profiling has often been defined in ways which @ifly emphasises the link between ethnic profiling
and discriminationEuropean Commission against Racism and Intolerd&€eRl), for instance, has
defined ethnic profiling as “the use by the poliegth no objective and reasonable justification, of
grounds such as race, colour, language, religiatipmality or national or ethnic origin, in control
surveillance or investigation activities™ Similarly, James Goldstgnthe Executive Director of the

273 Council of the European Union, Draft Council Recomdaion on the development of terrorist profiles, &els, 14
October 2002 11858/1/02, REV 1 LIMITE ENFOPOL 117.

274 The EU Network of Independent Experts in FundamaieRights, Opinion 4. Ethnic profiling, pp 9-10.

275 The EU Network of Independent Experts in FundaaieRights, Opinion 4. Ethnic profiling, at p. 9. S&#so de Schutter
and Ringelheim, where ethnic profiling is defined“éee practice of using ‘race’ or ethnic originJigion, or national
origin, as either the sole factor, or one of seviaetors in law enforcement decisions, on a syaténbasic, whether or
not concerned individuals are identified by autdmateans.”

27 European Commission against Racism and IntoleraBE®RI) General policy recommendation No 11 on comiatin
racism and racial discrimination in policing, adeghton 29 June 2007, CRI/Council of Europe (2007)3fagvaph 1.
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Open Society Justice Iniative, has defined ethmafil;mg as “the use of racial, ethnic or religious
stereotypes in making law enforcement decisionsrtest, stop and search, check identification
documents, mine databases, gather intelligenceotiret techniques.” Thus, this definition is also
capable of bringing out the important link betwesthnic profiling, on the one hand, and ethnic,
religious or nationastereotypingn profiling practices by various law enforcementhorities, on the
other hand!’

Terrorist-Profiling Practices in Light of the Righto Respect for Private Life and the Protection of
Personal Data

General remarks

Personal data can and would also be used for ipgfdurposes, including terrorist profiles. To be
sure, this is actually among the very reasons wdrggnal data are processed in the first place. No
wonder, then, that counter-terrorism efforts si@¢El have resulted in “the processing of personal
data from different sources on an unprecedentdd’sca

The processing of personal data aadortiori, profiling constitutes an interference with thghti to
respect for private life and the protection of peed data, as protected under Article 8 of the ECHR
and Articles 7 and?’ of the Charter of Fundamental Rights of the Euaopenion; Article 7 of that
Charter substantially reproduces Article 8 of tHeéHR guaranteeing the right to respect for private
life, whereas Article 8 of the Charter expresslgghaims the right to protection of personal data.

Under Article 8.2 of the ECHR, an interference witte right to respect for private life is only
permitted under the following thre@imulativeconditions, each of which has an autonomous fancti
to fulfil.

I.  The objective must be legitimate and corresporalficessing social need listed in Article 8(2)
of the European Convention on Human Rights ;

ii. The conditions under which the restriction is imgubsnust be defined clearly by law, in
legislation or regulations which must be accessibl¢he individual concerned and protect
that individual from arbitrariness through, intéimaprecision and foreseeability; and

iii. The means chosen must be proportionate to the ersdigd so that they can be considered
necessary in “a demaocratic society”.

Similarly, the fundamental rules pertaining to hretection of personal data must be observed in
terrorist-profiling practices based on data-minifichese rules are recognised by a number of
instruments adopted within the Council of Europetably by the Convention for the Protection of

(Contd.)
See also the definition of ethnic profiling by tharopean Commission in its letter of 7 July 200&wehthe Commission
defines ethnic profiling as “encompassing any b&havor discriminatory practices by law enforcemefficials and
other relevant public actors, against individuaigtoe basis of their race, ethnicity, religion ational origin, as opposed
to their individual behaviour or whether they magcharticular ‘suspect’ definition.”

27 Goldston, J.: Ethnic Profiling and Counter-Terroris Trends, Dangers and Alternatives. June 2006jledble at:
http://www.soros.org/initiatives/osji/articles_pidations/articles/counterterrorism_20060606/goldsgD060606.pdf
(9.1.2009)

278 Citation is from Ben Hayes, A Failure to RegulatatdProtection and Ethnic Profiling in the Poliee®r in Europe. In
Justice Initiative, Ethnic Profiling by Police in uBpe, 32-43, at p. 37. Available at:
http://www.statewatch.org/news/2005/jun/ben-hayeSahpdf (9.1.2009).

279 For a commentary of Article 8 of the EU CharteFahdamental Rights on the protection of personal, daeluomas
Ojanen Article 8: Protection of Personal Data. In Eurapdetwork of Experts on Fundamental Rights and the
European Commission, Commentary on the Charter md&uental Rights of the European Union, June 2006,79
Available at:
http://ec.europa.euljustice_home/doc_centre/rightster/doc_rights_charter_en.htm#network_commegréat.2009)
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Individuals with regard to Automatic ProcessingR#rsonal Data (1981). Article 8 (2) of the EU
Charter of Fundamental Rights also reaffirms tHaedamental rules by providing that personal data
“must be processed fairly for specified purposed an the basis of the consent of the person
concerned or some other legitimate basis laid dowhaw. Everyone has the right of access to data
which has been collected concerning him or her, thedright to have it rectified.” It is also to be
emphasised that Article 8 of the EU Charter of Fumental Rights displays that, in the current state
of evolution of European law, the protection ofqmeral data should be increasingly conceived of as
featuring as amutonomous fundamental righdistinct from the right to respect of private dacdily

life under Article 8 of the ECHR and Article 7 dfet EU Charter of Fundamental Rights. Although the
Charter is not yet legally binding, prior to thetrgninto force of the Lisbon Treaty, the Court of
Justice has already made a number of referendie tGharter, including Article 8 on the protection
of personal dat&’

The fundamental rules pertaining to the protectbipersonal data are enshrined in more detail in
Directive 95/46/EC (the so-called ‘Data Protectdmective’) which is the first — and still major —
legislative measure adopted at the EU level cormgtie protection of individuals with regard teeth
processing of personal d&fa.In light of that directive, read in conjunctiontivithe Convention for
the Protection of Individuals with regard to AutdimaProcessing of Personal Data and other
instruments within the Council of Europe framew8tkthese fundamental rules pertaining to the
protection of personal data can be formulated ksws: *%

i. Processing of personal data must be lawful anddahe individuals concerned.

ii. The purposes of the processing should be explidtlagitimate and must be determined at
the time of the collection of the data.

iii. Data must be relevant and not excessive in relationhe purpose for which they are
processed. Data must also be accurate and whesssageg, kept up to date.

iv. Personal data can only be processed if the dajactuims unambiguously given his or her
consent. If the rights of data subjects fail torbspected, the individuals enjoy a judicial
remedy that allows them to access and rectify pedsidata relating to them.

v. Transfers of personal data to third countries autgetallowed only if those countries ensure an
adequate level of protection.

vi. The EU and its Member States must provide one aernmdependent authorities entrusted
with the task of ensuring the correct applicatibthe personal data rules.

Compliance of terrorist-profiling practices withquerements under Article 8 of the ECHR and the
fundamental rules pertaining to the processingeo$gnal data

Test of legitimate aim

The aim of (predictive) terrorist-profiling practis is the prevention of terrorist attacks. At aggeh

level, this can be regarded as constituting ailegte aim and, accordingly, corresponding to “a
pressing social need” listed in Article 8(2) of tBeropean Convention on Human Rights. Similarly, it
can be regarded as satisfying “the legitimate psgprequirement” under the fundamental rules

280 gee e.g. Case C-275/@8oductores de Musica de Espafia (Promusicae) vidieea de Espafia SAjudgment of 29
January 2008. In its judgment, the ECJ, inter alides at paragraph 64 that “Article 8 of the Chastqaressly proclaims
the right to protection of personal data”.

281 Directive 95/46/EC of 24 October 1995 on the pribvecof individuals with regard to the processirfgpersonal data
and on the free movement of such data. OJ L 2@Bdf1.1995, p. 31.

282 See also COE Recommendation R (87) 15 of the Commiftédinisters to Member States, regulating the W$e
Personal Data in the Police Sector (1987).

283 gSee Ojanen 2006, p. 92-93.
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pertaining to the protection of personal data. Hemve since there is no internationally agreed
definition of terrorism, one difficulty encountered within thentext of this condition may arise out
from controversies over the definition of terroristh a controversy arises as regards the test of
legitimate aim, the state will have to show thespree of “a pressing social need”.

“In accordance with the law”

The requirement that the grounds on which the @msing of personal data is allowed shall be clearly
and precisely laid down by the law is one of thediamental principles pertaining to the protectién o
personal data. This isgter alia, indicated by Article 8 of the EU Charter of Fundmtal Rights
which requires that personal data must “be procefsdy for specified purposes and on the basis of
the consent of the person concerned or some otigitinhate basis laid down by law”. Similarly,
Article 8 of the European Convention on Human Righthich has been interpreted broadly by the
European Court of Human Rights so as to encomp@sprobtection of personal ddta requires that
any restriction to the right to respect for privéfie be “in accordance with the law”.

It deserves emphasis that the protection of pefstata under Article 8 of the ECHR also entéfle
positive obligationto provide the necessary legislative frameworloraihg practical and effective
protection against a violation of Article 8 of tBEHR?® Moreover, this positive obligation “not only
requires that the impugned measure should have &asis in domestic law, but also refers to the
quality of the law in question, requiring that hasild be accessible to the person concerned and
foreseeable as to its effect®.To be “foreseeable”, the law should be “formulateith sufficient
precision to enable any individual — if need behwappropriate advice — to regulate his conduct”.
Therefore, all measures entailing an interferendé the right to respect for private life and the
protection of personal data should contakplicit and sufficientlydetailed and precise provisions
concerning the processing of personal d3ta.

In practice, the profiling of personal data for ntar-terrorism purposes within the EU context msise
serious concerns as to their conformity with the diccordance with the law” condition. To begin
with, terrorist-profiling practices often remainragulated by law in the first place. However, iiais
cardinal principle of data protection that the uidiial — “the data subject” — enjoys the right to
information about the identity of the controllerdaabout the purposes of the processing for whieh th
data are intended. Similarly, individuals enjoy thght of access to data, and the right to reettfan.
The absence of a sufficiently precise legal frantwiorbids the effective observance of these
individual rights. In addition, the absence of ragjon of terrorist-profiling practices impedes ithe
monitoring. Finally, the situation can be regardgedbeing in breach of thgositive obligationto
provide the necessary legal framework regulatiregue of personal data for profiling purposes.

Furthermore, European law includes significant gapd ambiguities insofar as the processing of
personal data for law enforcement purposes, inetutirrorist-profiling practices, is concerned. At
the current state of evolution of EU law, the EWadarotection regime is profoundly determined by

284 For case law of the ECtHR, according to which “tharisg of information relating to an individual'siyate life in a
secret register and the release of such informatome within the scope of Article 8 § 1", sé®ander v.
Swedenudgment of 26 March 1987, Series A no. 116, § K8pp v. Switzerland25 March 1998, Reports of Judgments
and Decisions 1998-1l, § 53mann v. SwitzerlanfiGC], judgment 16 December 2000, § 6%otaru v. Romania,
judgment of 4 May 2000, § 48egerstedt-Wiberg and Others v. Swejddgment of 6 June 2006, § 73).

285 Eyr. Ct. HR (2nd sect.Bari and Colak v. TurkegAppl. N° 42596/98 and 42603/98) judgment of 4 iIN@DO6, § 37
where the Courinter alia notes the absence of “legislative framework affogcpractical and effective protection against
a violation of Article 8 of the Convention”.

288 Rotaru v. Romanifudgment of 4 May 2000 (Application no. 28341/9%52.
287 Rotaru v. Romanifudgment of 4 May 2000 (Application no. 28341/% ;7.
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the pillar division structureof the EU?®® Data protection within each pillar is structurewund
separate sets of instruments. The protection cdgpedl data is also one of the fields in which the
current pillar structure of the EU continuously egwrise to divergent views of which processingsfall
under which pillaf®®

Data protection is highly developed in the framewof the EC — the so-called Community pillar —
due to the existence of specific Community legisfaiand independent monitoring bodies with the
Article 29 Working Party and the European Data &tion Supervisor at their apex. However, the EC
data protection regime does not apply to the psiegsof personal data in the course of activities
falling outside the scope of Community law. Accogly, the scope of application of the EC data
protection regime does not include the fields &f @ommon Foreign and Security Policy (the so-
called ‘second pillar’), on the one hand, and ef Bolice and Judicial Cooperation in criminal matte
(the so-called 'third pillar’), on the other hahdst there be any doubt, it is usually explicitipyided

for in the relevant EC directives that they do apply to activities “which fall outside the scopke o
Community law”?*°

The processing of personal data for law enforcemanposes, including terrorist-profiling practices,
falls at least largely, if not exclusively, withine ambit of the third pillar of the EU, i.e. theliee and
Judicial Cooperation in criminal matters. Althouthie fundamental rules pertaining to the protection
of personal data must also be observed in the gsotg of personal data within the second and third
pillar, there is a lack of general legal frameworkn the protection of personal data in the secamd a
the third pillar of the EU. At best, data proteatis scattered in a seriesad hocsets of rules on data
protection in various instruments on the processihgersonal data in the framework of police and
judicial cooperation in criminal mattefs.

These problems are increased because the exchamgesonal data between the law enforcement
authorities in the different Member States hasdcent years become a common scenario in the
framework of Police and Judicial Cooperation. lis tlespect, the ‘Hague Programme’, adopted on 5
November 2004 in response to “terrorism”, has idetlithe ‘principle of availability’. In essenceisth
principle entails that information that is avaikalib certain authorities in a Member State must bés

28 See e.g Gonzales Fuster, Gloria ja Paepe, Pieadtexive Governance and the EU Third Pillar: Amsigyof Data
Protection and Criminal Law Aspects Guild, Elspeth & Geyer, Florian (edsSecurity versus JusticAshgate 2008,
129-150, pp. 131-135.

For legal disputes arising from the pillar divisistructure of the EU, see Joined Cases C-317/04CaBd8/04,
European Parliamenv. Council and Commissionudgment of the Grand Chamber of 30 May 2006, fPELCR |-
4721 . In these so-called PNR cases, the Court titdusiled that the arrangements on the transfépassenger name
records" of air passengers from the EC to the US&uof Customs and Border Protection were illegalsdroild be
annulled. See also Case C-301/0éeland v. Council and Parliamentjudgment of 12 February 2009. In this case,
Ireland has challenged Directive 2006/24/EC onr#iention of telecommunications data on the grotinad Article 95
EC does not constitute the appropriate legal basithfs legislative measure, because the main tbgeof this directive
is to facilitate the investigation, detection amdgecution of serious crime, including terrorisrhus, it should have been
adopted under the relevant EU treaty articles cwrieg the so-called third pillar of the EU, accarglito the Ireland
government. In its judgment of 10 February 200% @ourt of Justice eventually upheld the validitytbé Data
Retention Directive.

289

290 gee e.g. Article 3(2) of the Data Protection Diirex

291 For the protection of personal data in the condéxhe so-called 11l pillar, see e.g. the followimstruments: Convention

implementing the Schengen Agreement of 1990 inolyidpecific data protection provisions applicabléhte Schengen
Information System, OJ L 239, 22.9.2000, p. 18;Huropol Convention of 1995 and, inter alia, theeR@governing the
transmission of personal data by Europol to thiate® and third bodies, OJ C 316, 27.11.1995, {he?Decision setting
up Eurojust of 2002, OJ L 63, 6.3.2002, p. 1 ardRIles of procedure on the processing and proteofipersonal data
at Eurojust, OJ C 68, 19.3.2005, p. 1.; the Convantio the use of information technology for custqmsposes of
1995, including personal data protection provisi@applicable to the Customs Information System, OJ 1®, 3
27.11.1995, p. 34; and the Convention on Mutual $iaece in Criminal Matters between the Member Stafebe
European Union of 2000, in particular Article 23] O 197, 12.7.2000, p. 1, 15.
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provided to equivalent authorities in other MemBates. Thus, the ‘principle of availability’ has
serious implications on the protection of persateh within the EU. In particular, the adoptiortluf
principle accentuates the necessity of the apptglagal frameworkfor the protection of personal
data within the third pillar of the EU.

Against this setting, Council Framework Decision02®77/JHA of 27 November 2008 on the
protection of personal data processed in the frasriewf police and judicial co-operation in criminal
matter$®® is welcome. The decision is the first horizontatad protection instrument in the field of
personal data used by police and judicial auttesitThe Framework Decision is applicable to cross-
border exchanges of personal data within the fraonkevef police and judicial cooperation. The
instrument contains rules applicable to onwardstiens of personal data to third countries and ¢o th
transmission to private parties in Member Statdse @lecision also allows the EU states to have
higher-level safeguards for protecting personad tlaéin those established in this instrument.

However, the Framework Decision cannot ensurefdslfithat the guarantees of the right to respect
for private life and of personal data protectior arlly complied with in the processing of personal
data in the framework of Il and Il pillars. As isgope of application only covetrmns-border flows

of data between law enforcement authorities ofMileenber Statest does not apply to the processing
of data by law enforcement agencies within each bEmState.

The purpose of the Framework Decision is to ensulegh level of protection of the fundamental
rights and freedoms of natural persons, and iniqudat their right to privacy, with respect to the
processing of personal data in the framework ofcpahnd judicial cooperation in criminal matters,
provided for by Title VI of the Treaty on Europednion, while guaranteeing a high level of public
safety (Article 1(1)). As mentioned above, its seadp limited to the processing of personal data
transmitted or made available between Member Stitasd does not cover the collection and
processing of personal data at national félehrticle 3 of the framework decision establishbe t
principles of lawfulness, proportionality and puspdor the collection and the processing of pefsona
data by the competent authorities. Processing fopal data received from or made available by
another Member State is possible according to ¢ingliions laid down in Article 11. Member States
may transfer personal data transmitted or madeladlai by the competent authority of another
Member State to third States or international b®diely under the conditions provided for in Article
13%. One of the conditions is that the Member Statenfwvhich the data were obtained has given its

292 Council Framework Decision 2008/977/JHA of 27 Nobem2008 on the protection of personal data precess the
framework of police and judicial cooperation inngimal matters OJ L 350, 30.12.2008 , p. 60.

298 Article 1 (2) of Council Framework decision 20087@7HA provides: ‘In accordance with this Framewd&cision,
Member States shall protect the fundamental rigimd$ freedoms of natural persons, and in partictilair right to
privacy when, for the purpose of the preventiorvestigation, detection or prosecution of criminéfiences or the
execution of criminal penalties, personal dataafa)or have been transmitted or made availabledeetWlember States;
(b) are or have been transmitted or made availapMember States to authorities or to informatigstems established
on the basis of Title VI of the Treaty on Européamion; or (c) are or have been transmitted or nedglable to the
competent authorities of the Member States by aitidx® or information systems established on th&saf the Treaty
on European Union or the Treaty establishing thegean Community.’

294 According to Article 1 (5) of Council Framework dgion 2008/977/JHA: ‘This Framework Decision shadk preclude
Member States from providing, for the protection pefrsonal data collected or processed at natianal,| higher
safeguards than those established in this Framelecision.’

Article 13 (1) of Council Framework decision 200B/9JHA reads as follows: ‘Member States shall ptevthat
personal data transmitted or made available byctimpetent authority of another Member State mayrdoesferred to
third States or international bodies, only if:

295

(a) it is necessary for the prevention, investmatidetection or prosecution of criminal offencesttee execution of
criminal penalties;(b) the receiving authority fretthird State or receiving international bodyéasponsible for the
prevention, investigation, detection or prosecutibigriminal offences or the execution of crimimpanalties; (c) the
Member State from which the data were obtaineddian its consent to transfer in compliance withriational
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consent to transfer in compliance with its natiolaaé. However, transfer without prior consent is
permitted by the framework decision only if thenster of data is essential for the prevention of an
immediate and serious threat to public securityadflember State or a third State or to essential
interests of a Member State and the prior consambat be obtained in good time. In this case, the
authority responsible for giving consent shall ti@imed without delay (Article 13 (2)). According t
Article 14 of the framework decision, Member Statbhall provide that personal data received from or
made available by the competent authority of anolember State may be transmitted to private
parties under certain conditions. Finally, the feavork decision envisages that each Member State
shall provide that one or more public authoritiee eesponsible for advising and monitoring the
application of the framework decision within itsrteory (Article 25).

The Framework Decision needs to be implementech&yElJ member states by 27 November 2010,
by taking the necessary measures, including designane or more public authorities that should be
responsible for advising and monitoring the appiocawithin its territory.

The entry into force of the Lisbon Treaty wouldthar improve the protection of personal data within
the EU legal order. Here, the following improvenseate worthy of mention. First, the Lisbon Treaty
would confer legally binding status to the EU Cheaxf Fundamental Rights, including Article 8 on
the right to the protection of personal data. ®dcthe Lisbon Treaty would abolish the three-pilla
structure; particularly, the third pillar would beegrated into Title V, Part Three of the TFEUtba
Area of Freedom, Security and Justice.

Finally, ambiguous and open-ended formulations temde common in various EU instruments
regulating the processing of personal data fordafercement purposés.

Paradoxically, the concept of “processing of peatalata” itself is susceptible to criticism in tfiest
place. In the context of the Data Protection Dixegtfor example, “the processing of personal data”
(“processing”) denotes

“any operation or set of operations which is perfed upon personal data, whether or not by
automatic means, such as collection, recordingarosgtion, storage, adaptation or alteration,
retrieval, consultation, use, disclosure by traission, dissemination or otherwise making

available, alignment or combination, blocking, erasor destruction®”.

Hence, the “processing of personal data” is sodiyodefined that the definition raises concernswit
regard to the requirement that the grounds on wihielprocessing of personal data is allowed steall b
clearly andpreciselylaid down by the laf®® In addition, open-ended formulations of this ki
problematic in light of the fundamental rule pentag to the protection of personal data that tha da
can only be collected fapecifiedandexplicit purposes. Finally, these kinds of formulations tieg

(Contd.)
law; and (d) the third State or international b@dyncerned ensures an adequate level of proteaiothé intended
data processing.’

2% For concrete illustrations of open-ended formolagi in the EU instruments regulating the processingersonal data,
see e.g. the Opinion of the European Agency fordaarental Rights on the Proposal for a Council FrannkWecision
on the use of Passanger Name Record (PNR) data oremdorcement purposes, paragraphs 8-11. Availahle
http://fra.europa.eu/fra/material/pub/discussion/FBginion_PNR_en.pdf (9.1.2009). FRA’'s opinion on the
Commission’s proposal for a Council framework decisan the use of Passenger Name Record (PNR) datawor
enforcement purposes has been reflected in théutesoadopted by the European Parliament on 2Gikehber. The
resolution “concurs with FRA's opinion that profiirbased on PNR data should only be intelligenceteded on
individual cases and factual parameters” and ssatbe need for future involvement of the FRA iredquic review and
evaluation of any future legislation establishingn a&EU PNR scheme. Resolution is available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubREP// TEXT+TA+P6-TA-2008-
0561+0+DOC+XML+V0//EN&language=EN (9.1.2009).

297 Article 2 (b) of Directive 95/46/EC.

2% |n Finland, theConstitutional Law Committee of Parliamenas called attention to the vagueness of the gormfe

processing. See e.g. Opinion 11 of 2008 by the @aotishal Law Committee the Proposal for a CounciérRework
Decision on the use of Passanger Name Record (PN&jatdaw enforcement purposes.
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question of their compatibility with the requirenethat the processing of personal data for law
enforcement purposes, including countering temarishould benecessary and proportionaie a
democratic society — a theme which is the topithefnext section.

Test of proportionality

Under Article 8.2 of the ECHR, any measure resiricthe right to respect for private life should be
proportionate. Similarly, the proportionality pripte is one of the fundamental principles pertagnin
to the protection of personal data. In essen@pthportionality test requires in the current eant
that terrorist-profiling practices are necessarg proportionate means of achieving its legitimate a
(which is the prevention of terrorist attacks).

However, one of the main difficulties in assessthg necessity and proportionality of terrorist-
profiling practices is, again, constituted by tleel of information about the concrete terrorist-
profiling practices. It is actually only known far fact that the processing of personal data from
various data bases for law enforcement purposesekpanded on an unprecedented scale. In
addition, it is known that personal data can andld/be used for profiling purposes — this is prdpab
the most important single reason why personal @iaggrocessed for law enforcement purposes in the
first place.

Moreover, there is very little information on theefulness and effectiveness of profiling in the
context of countering terrorism. In fact, availali®rmation suggests that terrorist-profiling rees
have been ineffective. A reference can here be natlee GermamRasterfahndungrogramme as it
did not result in a single criminal charge for teism-related offences. Similarly, the use of shogl
search method only resulted in arrests of five {@hpersons in connection with terrorism in 2068-0
in the UK, although 8.120 individuals were stoppéd.

These negative effects of terrorism profiling pi@es should also be slotted into the proportiopalit
assessment. A number of studies carried out sidé@ duggests that terrorist profiling practices,
especially those assuming the form of ethnic grafjl have resulted in feelings of alienation and
humiliation among members of targeted ethnic atigioets groups®

Finally, there is theoroblem of over- and under-inclusion which shoulsoabe taken into account
whenassessing proportionality. To serve as an effeci useful method for countering terrorism,
terrorist profiles must be broad enough to incltitese persons who present a terrorist threat and,
simultaneously, narrow enough to exclude those whonot®®* However, available information
suggests thate factoterrorist profiles all too often fail to accompliappropriately neither functiof’

Other human rights concerns

The foregoing overview does not exhaust the spectiiall human rights problems in the context of
terrorist-profiling practices from the point of weof requirements under Article 8 of the ECHR and
the fundamental principles pertaining to the priibec of personal data. In addition, the use of
terrorist-profiles — and the processing of persalagh for law enforcement purposes in genetahds

to raise the following concerns with regard to gudees imposed by these rights:

i. The absence of appropriate and comprehensive prmeduarantees in the instruments
prescribing the processing of personal data for éaforcement purposes and, a fortiori,
terrorist-profiling practices. Procedural safeggaade important in order to minimize the risks

299 g5ee Scheinin's report, paragraph 53.

300 See in more detail Goldston, p. 11-12 and Schisinéport, paragraphs 56-58.
301 see Scheinin's report, paragraph 48. See alsostmidp. 11.

302 gee in more detail Scheinin’s report, paragraghS2land Goldston, pp. 11-12.
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of a disproportionate interference with the rightréspect for private life, and as a safeguard
against arbitrariness. This applies even to a @reattent as regards secret surveillance
measures, since secrecy

“carries with it a danger of abuse of a kind tleapotentially easy in individual cases and
could have harmful consequences for democratiegpais a whole (...). This being so, the
resultant interference can only be regarded ase§seey in a democratic society" if the
particular system of secret surveillance adoptedtaios adequate guarantees against
abuse.”303

ii. Europe Convention for the Protection of Individuadish regard to Automatic Processing of
Personal Data spells out the requirements whidbviofrom the right to respect for private
life and the protection of personal data.

iii. The lack of appropriate supervision of the progessif personal data for law enforcement
purposes. The lack of control on secret servicésnotonstitutes a special problem in the
context of law enforcement, especially considerihg fundamental requirement of data
protection that compliance with the principles afalprotection, including fundamental rights
standards, shall be subject to control by an indeéget authority.

iv. The transfer of personal data to third countriesciwvHail to ensure an “adequate level of
protection”. The cardinal principle pertaining teettransfer of personal data to third countries
is the principle that an adequate level of protectf fundamental rights must be ensured and
monitored. This principle is absolute in the setis& not even an explicit consent by a
Member State can prevail over it. For instancergfaee doubts at this time about whether the
protection offered by the United States is adequdien personal data is transferred from the
EU to the US for processing.304

Ethnic Profiling in Light of the Principle of Non-Oscrimination and Fundamental Rules
Pertaining to the Processing of So-Called Sensitivata

As already noted, terrorist profiling practicesenftassume the form of “ethnic profiling” which is
closely linked with the principle of non-discriminan, in particular the prohibition of discriminati

on grounds such as race, national origin and oeligas stipulated under Articles 2 and 26 of the
International Covenant on Civil and Political Righfor instance, and as reaffirmed in Article 21 of
the EU Charter of Fundamental Rights. What sholdd Ae emphasised is that the prohibition of
discrimination on the grounds of race and religifsatures as anon-derogable rightunder
international human rights law. Thus, it cannotdegogated from even in the situation of public
emergency.

In addition, ethnic profiling is related to suchnflamental rules pertaining to the protection of
personal data that offer a high level of protectiorthe processing of personal data relating togta
or ethnic or national origin or religion. For insta, Article 6 of the Convention for the Protectiufn

303 Malone and Others v. the United Kingdojumgment of 2 August 1984, § 81. See also thafot. Romania, judgment
of 4 May 2000, 8§ 59: “In order for systems of sésurveillance to be compatible with Article 8 betConvention, they
must contain safeguards established by law whigtyap the supervision of the relevant servicesiviies. Supervision
procedures must follow the values of a democratiiesy as faithfully as possible, in particular thde of law, which is
expressly referred to in the Preamble to the ConwenfThe rule of law implies, inter alia, that irfference by the
executive authorities with an individual's rightsoald be subject to effective supervision, whiclowdd normally be
carried out by the judiciary, at least in the lastort, since judicial control affords the bestrgnéees of independence,
impartiality and a proper procedure.”

304 E.U. NETWORK OF INDEPENDENT EXPERTS IN FUNDAMENTAL BHTS: THE BALANCE BETWEEN
FREEDOM AND SECURITY IN THE RESPONSE BY THE EUROPEAN UNNGAND ITS MEMBER STATES TO
THE TERRORIST THREATS, Thematic Comment, 2002. Available at:
http://ec.europa.eul/justice_home/cfr_cdf/doc/obsmtttique_en.pdf (10.1.2009).
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Individuals with regard to Automatic ProcessingR#rsonal Data, which also applies to the police
sector, explicitly prescribes that personal daéwéaling racial origin, political opinions or rabgis or
other beliefs, as well as personal data concerhieglth or sexual life, may not be processed
automatically unless domestic law provides appetprsafeguards.”

A difference in treatment on the basis of criteti@h as race, ethnicity, national origin or religimay
only be considered compatible with the principlenoh-discriminationf the difference in treatment
pursues a legitimate aimnd if there exists a reasonable proportionality betwibendifference in
treatment and the legitimate aim sought to besedli

Although some forms of ethnic profiling are perrititss de factoethnic profiling practices in the
context of countering terrorism fail to fulfil thesriteria.

First of all, the concept of “race” is unscientiis there are no races. Thus, a difference inmntiesst
on the basis of “race” cannot be regarded as ¢atisg an objective and reasonable ground in the

first place®”®

Furthermore, the principle of non-discriminationquées that ethnicity may only exceptionally
constitute a permissible basis for a differencé&@atment. In addition, the case law of the Eurapea
Court of Human Rights appears to exclude the piisgibf considering lawful any difference in
treatment based on ethnicity where this would éatdisadvantageoutreatment on the basis of this
criterion either exclusively or predominantly.

The current position of the European Court of HurRaghts is perhaps best shownTiimishev In

that case, a Chechen lawyer was refused registratianother part of Russia on account of his ethni
background. The Court’s conclusion is plain andquneocal: “no difference in treatment which is
based exclusively or to a decisive extent to agressethnic origin is capable of being objectively
justified in a contemporary democratic society binl the principles of pluralism and respect for

different cultures®’®

Difficult issues of proof often arise where applitaclaim that their differential treatment hasrbee
motivated by racist considerations by authoritiesis is especially so to the extent that profiling
practices assume forms of unintentional and undoas@ractices by police or other authorities. The
case law of the European Court of Human RightdfitBestrates how difficult it may be to prove
discrimination in such circumstanc®s.

Accordingly, even if certain traits relating to eitity (e.g. religion or national origin) correlatevith
terrorist activities, this would not render lawfdrrorist-profiling practices involving a differeak
treatment according to ethnicity. Besides, andlr@ady noted, it is highly doubtful whether terstri
profiling practices based on ethnic or nationagiorior religion arede factobased on nothing more
than unfounded stereotypical generalisations tleataim ethnic or religious groups pose a greater
terrorist risk than otheré’® The development of terrorist profiles on the basisuch characteristics
would only be permissible in the presence of a, fsiatistically significant demonstration of the
correlation between these characteristics andiskeof terrorism. However, such a demonstration has
not been made at this time.

As in the context of the right to respect for ptévdife and the protection of personal data, “the
proportionality test” also constitutes a centraésgfion in the legal assessment of terrorist-pragfili

305 gSee E.U. Network of Independent Experts on Fundsh®ights, Ethnic profiling, CFR-CDF.Opinion4-20G612.
306 Timishev v. Russjal3 December 2005, at § 58.

307 For questions regarding the burden of proof aridemce, see E.U. Network of Independent Expert§ondamental
Rights, Ethnic profiling, CFR-CDF.Opinion4-2006, pp23.

308 As an example of an instrument based on sterestigrethe purpose of terrorist profiling, referermn be made to
Council recommendation of 28 November 2002 on thveldpment of terrorist profiles, see doc. 11/11828/
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practices in light of the principle of non-discrimtion. As already noted, the effectiveness of
terrorist-profiling practices is more than queséble in light of the available information. Moreoye
adverse effects entailed by terrorist-profiling giiges must also be slotted into the proportiopalit
assessment. As noted, the most significant adweffset of profiling based on ethnicity, national
origin and religion appears to be that it alienaed victimises certain ethnic and religious groups
This, in turn, may also have significant negativlications for law-enforcement efforts.

In conclusion, given that no information clearlynfions at this stage the efficiency and usefulradss

ethnic profiling in the context of countering taison and given their adverse effects, such prgjilin
should be regarded as constituting unlawful disicration. Similarly, such profiling should be

considered a disproportionate and thus arbitratgrierence with the right to privacy and the
fundamental rules pertaining to the protectionatalled “sensitive data”.

It is, however, important to emphasise that theseerns apply in the context pfedictive terrorist
profiles. Instead, the use of (descriptive) terrorist prefilhat include criteria associated with
ethnicity, national origin and religion is lawfydrovided that there are reasonable grounds to assum
that the suspect fits into a certain descriptivefiler based on such characteristics. In additibesé
factors can even be used to target search effopioactivecounter-terrorism measures, provided that
there is specific intelligence suggesting that aage individual fulfilling these characteristics i
preparing a terrorist act?

Conclusion

Terrorist-profiling practices currently constitwesignificant component of counter-terrorism atitbgi
but their lawfulness is highly doubtful. This ispesially so insofar as the so-call@dedictive
terrorist-profiles aiming at identifying “would-beérrorists in some future are concerned.

Predictive terrorist profiles raise serious conositin regard to a number of human rights guarantees
under the right to respect for private life, theotpction of personal data and the principle of
discrimination. While the objective of predictivertorist profiles — the prevention of terroristasftes

— is both legitimate and highly important, thesefilgs are often inadequately regulated by law.
Moreover, predictive profiles commonly fall shoftrequirements under the test of proportionality.

A special problem is constituted by the forms aifjing practices based on grounds such as ettmic o
national origin or religion (so-called ethnic pitwfg). The use of such criteria in terrorist priofi
practices is clearly discriminatory, not only besawf the absence of any proven correlation between
such criteria and propensity to commit terrorisaets, but also because “no difference in treatment
which is based exclusively or to a decisive extent person’s ethnic origin is capable of being
objectively justified in a contemporary democrasimciety built in the principles of pluralism and
respect for different cultures” (ECtHRIimishey 13 December 2005, § 58). In addition, the
effectiveness of ethnic profiling is highly doubtfand it also entails a number of adverse effects.

Obviously, all this is begging the question abdwt tneaningfulness of (predictive) terrorist prcfile
Is it at all possible to predict what sorts of pleoare most likely to become terrorists and develop
terrorist profiles accordingly?

Little by little, the tendency seems to be towardsognising that (potential) terrorists are very
difficult to profile and that terrorist profiles bad on ethnic or religious characteristics areiqdatrly
useless because terrorists can easily evade safieqi'® As a consequence, there piecemeal seems
to be a transition towards profiling based iadividual conductrather than on ethnic or religious

309 see Scheinin's report, para.59.
310 Goldston, p. 12.
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characteristicd* This trend should be welcomed, not only becauséilipg based on behavioural
patterns appears to be more effective, but alsausecsuch profiling is much better in compliance
with the fundamental principle that law enforcemeattivities should, at least largely, if not
exclusively, be based on an individual's personal ondeict.

%11 see e.g. Washington Post, Terrorists Proving Harde Profile. March 12, 2007, available at:
http://www.washingtonpost.com/wp-dyn/content/agi2D07/03/11/AR2007031101618.html  (11.1.2009). Seso a
Scheinin’s report, at para. 85, where this is recemded.
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The Rights/Security Debate in the Inter-American Sgtem

Lucas Lixinski

Introduction

The relationship between human rights and secaatcern is one of the oldest yardsticks of human
rights law. While the state is bound to protect hamights, at the same time providing securityitor
citizens is one of its core functions, and, acauydd contractualist theories such as Locke’s vty
reason why the state is created in the first place.

The aim of this contribution is by no means to oHegeneral theory on this issue. The focus instead
on a very specific instance of this debate, loolkahghe interplay between human rights and security
in international human rights adjudication. Evenrenspecifically, | will look at this issue withitne
Inter-American System for the protection of humayhts, hoping that this case study will help shed
some light on broader attempts towards a genexaddwork for this relationship.

The Inter-American System, or, better said, the Aca@ continent, offers an interesting scenario for
discussing this relationship. For one, most coastin the continent have experience some sort of
dictatorial government, in which the defence oftimaal security” was an extensively used tool to
limit the exercise of human rights, often abusivdiywas not uncommon that oppositionists in these
countries were labelled “terrorists”. Terrorism thidte place in the continent, though, even prigh&o
2001 attacks: in Peru, the activities of tfgefhdero LuminoSq“Shiny Path”), an insurgent guerrilla
movement, were officially characterised as terroriand several cases were brought before the Inter-
American system concerning human rights violatipepetrated by the Peruvian state in the name of
its fight against these terrorists. And then, afirse, there are the 2001 attacks in the Unitece§tat
which triggered the ongoing “War on Terror”, agitalled.

In order to analyze this scenario in more dethik paper is divided in two parts. The first paitl w
look at the general framing of the relationshipwesn rights and security as a limitation to human
rights from the perspective of the practice of limer-American Court. The second part will analyze
the interplay between rights and security in thecHft context of terrorism, looking more specifiga

at the Report on Human Rights and Terrorism presehy the Inter-American Commission in the
wake of the September 11, 2001 attacks in the Ur8tates. | will argue that even though terrorism
requires a careful consideration of human righssies, it does not significantly change the human
rights obligations imposed upon states even inrfradt times.

Security as a General Limitation to the Exercise Rights

The American Convention on Human Rights is the iksyrument interpreted by the Inter-American
Court. There are several mentions to security gjinout its text, which offer the basic elements for
understanding the relationship between these twoeras in the system.

The interest of security is mentioned as a posgiisiication for limiting the exercise of the hts to
freedom of conscience and religidf, freedom of expressiotl® freedom of assembl} and

Ph.D. Researcher, European University Institutay(it LL.M. in Human Rights with Specialisation irupean and
Global Legal Practice, Central European Univerdityr(gary); LL.B., Federal University of Rio Grande 8ol (Brazil).
MAE-AECI Fellow (Spain).

312 «prticle 12. Freedom of Conscience and ReligibnEveryone has the right to freedom of consciearw of religion.
This right includes freedom to maintain or to chewge's religion or beliefs, and freedom to profasdisseminate one's
religion or beliefs, either individually or togetheith others, in public or in private. [...] 3. Fei@n to manifest one's
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associatiorii> and freedom of movemefif It is interesting to notice the presence of twiiedént
expressions referring to security: “public safedyid “national security”. While these two expression
are simultaneously present in almost all the rigiiteve, it is important to notice that “national
security” is not mentioned in the article on freedof conscience and religion, and “public safety” i
not a legitimate ground for restricting freedonespression.

What is, then, the difference between these twaessions, a difference also marked in the (original
Spanish text of the Conventioh? Article 27 of the American Convention, dealing lwithe
suspension of rights in times of emergency, hefesisight on the issu€® This article deals with the
suspension of guarantees that can happen whesetheityof a state party is at stake. And it goes on
to enunciate the rights which cannot be derogatet £ven in times of emergency, which includes
the right to freedom of religion, which, as pointaat above, does not include “national securityaas
legitimate ground for limitation. Therefore, onencgay that “national security” refers to actuatesa
of emergency, whereas “public safety” is a moresédp defined interest, with a lower threshold.

That might also help explain why “public safety’ncat be invoked to restrict freedom of expression,
which is considered by the Inter-American Courbas of the fundamental pillars of the system of

(Contd.)
religion and beliefs may be subject only to theititions prescribed by law that are necessary ateptpublic safety
order, health, or morals, or the rights or freedofnsthers. [...]" (emphasis added)

31

w

“Article 13. Freedom of Thought and ExpressibnEveryone has the right to freedom of thougttt expression. This
right includes freedom to seek, receive, and imp#Edrmation and ideas of all kinds, regardlessfrofitiers, either
orally, in writing, in print, in the form of art,rahrough any other medium of one's choice. [...TRBe exercise of the
right provided for in the foregoing paragraph shelt be subject to prior censorship but shall Hgest to subsequent
imposition of liability, which shall be expresslstablished by law to the extent necessary to engurg b. the
protection ofational securitypublic order, or public health or morals. [...]'hiphasis added)

314 «prticle 15. Right of AssemblyThe right of peaceful assembly, without arms,esognised. No restrictions may be

placed on the exercise of this right other thars¢himmposed in conformity with the law and necessary democratic
society in the interest afational securitypublic safetyor public order, or to protect public health orraie or the rights
or freedom of others.” (emphasis added)

315 «Article 16. Freedom of Associatioh. Everyone has the right to associate freelyideological, religious, political,

economic, labor, social, cultural, sports, or otharposes. 2. The exercise of this right shall lgiect only to such
restrictions established by law as may be necessamydemocratic society, in the interestnational security public
safetyor public order, or to protect public health orrale or the rights and freedoms of others. [...]" fdxasis added)

316 «Article 22. Freedom of Movement and Residefcé&very person lawfully in the territory of a &t arty has the right

to move about in it, and to reside in it subjecthe provisions of the law. 2. Every person hasripket lo leave any
country freely, including his own. 3. The exercidehe foregoing rights may be restricted only parg to a law to the
extent necessary in a democratic society to pregente or to protechational security public safety public order,
public morals, public health, or the rights or flems of others. [...]” (emphasis added)

317 The Spanish text uses the terresduridad naciondland “seguridad publica which have been respectively translated

as “national security” and “public safety”, evemtigh the word used in the Spanish version for tigligh translation of
“security” and “safety” is the same.

318 «Article 27. Suspension of Guaranteds In time of war, public danger, or other ememenhat threatens the

independence osecurity of a State Party, it may take measures derogdtom its obligations under the present
Convention to the extent and for the period of tstréctly required by the exigencies of the situatiprovided that such
measures are not inconsistent with its other otiiga under international law and do not involvecdimination on the
ground of race, color, sex, language, religion,social origin. 2. The foregoing provision does moithorize any
suspension of the following articles: Article 3 (Rigo Juridical Personality), Article 4 (Right tofé), Article 5 (Right
to Humane Treatment), Article 6 (Freedom from Stg)eArticle 9 (Freedom from Ex Post Fadtaws), Article 12
(Freedom of Conscience and Religion), Article 17 (Righf the Family), Article 18 (Right to a Name), isl¢ 19
(Rights of the Child), Article 20 (Right to Nationglj, and Article 23 (Right to Participate in Goverent), or of the
judicial guarantees essential for the protectiosusth rights. 3. Any State Party availing itselfttoé right of suspension
shall immediately inform the other States Partilesyugh the Secretary General of the Organisatfolhneerican States,
of the provisions the application of which it haspgended, the reasons that gave rise to the sispeasd the date set
for the termination of such suspension.” (emphadided)
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human rights protection established by the Conwerit? Therefore, “national security” is a much
more important interest, and a higher thresholddomet, while “public safety” is a more trivial
interest to be protected. For the purposes of hajer, | will then understand “security” to mean
“national security” in the language of the Americ2onvention.

The provision on suspension of rights in time okegency mentioned above must also be highlighted
for the fact that it offers the gateway through ethoverarching, particularly serious national segur
issues clash with the rights protected by the Cotie?° About the suspension of rights, the Inter-
American Court has said that whenever the suspems$iguarantees has been duly decreed Article 27
must be taken into account. In these circumstaradeaction of public powers that goes beyond the
limits of the dispositions stating the state of egeacy is illegal. These limitations are necesgary
ensure that there are appropriate means to cotfiieomeasures taken in the name of security, to
guarantee their proportionality to the needs of gheation and that they do not exceed the limits

imposed by the Conventidfr.

But the most authoritative interpretation of this\psion has been done in the advisory competehce o
the Court. In its Advisory Opinion on Habeas Corpmsler the Suspension of Guarantees, the Court
stated that under some circumstances the suspesfsjuarantees may be deemed as the only way to
address emergencies and to preserve the core vafludEmocracy. However, this must not imply
overlooking the fact that abuses can still occua assult of emergency measures that are notigdtif
according to the requirements of Article 27. As atter of fact, the Court stated, abusing states of
emergency has been the experience of the Americartinent. Considering the foundational
principles of the Inter-American system, howevéie suspension of guarantees cannot under any
circumstances overthrow the “effective exerciseepiresentative democracy” enshrined in the OAS
Charter (Article 3).

This is true especially considering the valueshe® American Convention, the Preamble of which
reaffirms the intention (of the American States) ‘tonsolidate in this hemisphere, within the
framework of democratic institutions, a system efgpnal liberty and social justice based on respect
for the essential rights of man.” Suspending guaes) according to the Court, is illegitimate witen

iIs used as a means to undermine the democratiensysthich establishes limits that cannot be
crossed, thereby guaranteeing the permanent pgortesftcore human rights.

Furthermore, Article 27(1) provides for differemugtions and determines that the measures that may
be taken in emergencies must be tailored to theifspdemands of the situation, making it thus clea
that what is permissible in one type of emergeray loe unthinkable in another. The lawfulness of
measures adopted in emergencies will depend upenchiaracter, intensity, pervasiveness and
particular context of the emergency, as well asnufee proportionality and reasonability of the
measures.

Finally, the suspension of guarantees allows gawents to impose restrictions on rights and
freedoms that would otherwise be impermissible emviily scrutinised. But that does not mean that

319 geefor instance the landmark cases I/A Court H.R., @ddecher-Bronstein v. Peru. Merits, Reparations andsiSo
Judgment February 6, 2001. Series C No. 74; andCBArt H.R., Case of “The Last Temptation of ChristInf@do-
Bustos et al.) v. Chile. Merits, Reparations and Cdsidgment of February 5, 2001. Series C No. 73.

320 For a general commentary on this provision andei#sh seeMedina Quiroga, Cl.as Obligaciones de los Estados bajo
la Convencidon Americana sobre Derechos Humdtitse Obligations of States under the American Caoriia on
Human Rights”] in La Corte Interamericana de Derechos Humanos: Un @uale Siglo:1979-2004[“The Inter-
American Court of Human Rights: A Quarter of Centut979-2004"] 207 (San José, C. R., Corte Interamericana de
Derechos Humanos 2005).

321 |/A Court H.R., Case oburand and Ugarte v. Peru. Meritdudgment of August 16, 2000. Series C No. 68,.[3%a
(citing I/A Court H.R.,Habeas Corpus under Guarantees Suspension, Advi3pityion OC-8/87 January 30, 1987.
Series A No. 8, para. 38; and I/A Court H.R., JudiiGaarantees in states of emergency. Advisory @piC-9/87 on
October 6, 1987. Series A No. 9, para. 21.) (fomtmomitted).
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the suspension of guarantees is a suspension oileéhef law, nor does it authorize a disregardtier
principle of legality. When guarantees are suspénsi@d the Court, legal restraints upon the astion
of public authorities are considered differentlyt bhey still exist, and the government cannot be
deemed to have absolute powers in the name ofqpiregesecurity. There is an unbreakable bond,
according to the Court, involving the principlelefality, democracy and the rule of &% The same
ideas have been repeated in the subsequent Advidpiryion of the Court, dealing with judicial
guarantees in states of emergeffcy.

All in all, the Court states that, even though ¢hare security concerns which must be taken into
account in favour of the State, these cannot sodiated with the ultimate goal of preserving thie r

of law and the demaocratic system, the preservatiavhich is what justified the state of emergenty i
the first place.

Further, as to security generally, the Court hatedtin several contentious cases that the statthba
right and the duty to guarantee security. Howemermatter how serious are the actions jeopardising
such security, it is inadmissible that the staiises any means to reach the goals of security. No
activity of the state, according to the Court, barfounded upon despising human digfity.

This is the general spirit within the Inter-Amenic&ystem regarding the “rights v. security” debate.
The same spirit applies in the context of terroriaml will try to show in the next section.

Rights v. Security in the Context of Terrorism

Before turning to the report by the Inter-Americ@ommission on Human Rights and Terrorism, it is
important to look at some of its sources of ingmrain the judicial practice of the Inter-American
Court. There have been several instances of temoim the American continent prior to the 2001
attacks in the United States, and the Inter-AmeriCaurt had the chance to analyze the relationship
between rights and security in the context of ceutdrrorism efforts in the specific case of Peru,
which fought against the insurgent moveme®e¢ridero Luminosd“Shiny Path”) for many years.

In most of these cases, the Court was faced wahigbue of the rights of individuals suspected of
being terrorists. Against the allegations by treesthat persons accused of terrorist were somehow
“less entitled” to rights, particularly fair trizights and right to humane conditions of imprisontme
the Court has said that it was not in the positwrdetermine the nature or gravity of the crimes
attributed to the accused of terrorism. The state the right and obligation to safeguard its own
security, which must be exercised within certamitt and according to procedures that strike the
balance between collective security and individuahan rights. However, certain human rights take
precedence in these situations. While “terrorisience” is not justified, those accused of it ik s
persons under state custody and accused of criames,must therefore have their human rights
protected equally and in all circumstan®&slherefore, even though some discretion is leftabes in

322 |/A Court H.R.,Habeas Corpus under Guarantees Suspension, Adv@piryion OC-8/87 January 30, 1987. Series A
No. 8, paras. 20-24.

323 |/A Court H.R.,Judicial Guarantees in states of emergency. Adyi§€pinionOC-9/87 on October 6, 1987. Series A No.
9.

324 1/A Court H.R., Case dburand and Ugarte v. Peru. Meritdudgment of August 16, 2000. Series C No. 68,. [i@ral/A
Court H.R., Case dfleira-Alegria et al. v. Peru. Meritdudgment of January 19, 1995. Series C No. 2@. Fa, I/A
Court H.R., Case dsodinez-Cruz v. Honduras. Merittudgment of January 20, 1989. Series C No. 5, p&eg and I/A
Court H.R., Case dfelasquez-Rodriguez v. Honduras. Merdisdgment of July 29, 1988. Series C No. 4, pd&ié. 1

I/A Court H.R., Case dfori Berenson-Mejia v. Peru. MerjtReparations and Costdudgment of November 25, 2004.
Series C No. 119, para. 91 (citing I/A Court H.R., Cafséguan Humberto Sanchez v. Honduras. Preliminary Gigg,
Merits, Reparations and Costiudgment of June 7, 2003. Series C No. 99, pafia.|/4 Court H.R., Case d8amaca-
Velasquez v. Guatemala. Merifaidgment of November 25, 2000. Series C No. 70spas8 and 174; I/A Court H.R.,
Case ofburand and Ugarte v. Peru. Meritdudgment of August 16, 2000. Series C No. 68,. @8al/A Court H.R.,
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dealing with terrorist measures, the Court firmblds to the idea that human rights is its ultimate
mandate, and that these should be observed, evka most extreme circumstances.

This idea was borne in mind by the Inter-Americaominission when it prepared, by its own
initiative®*® and with the support of the OAS General AsseriBlits Report on Human Rights and
Terrorism®® The report highlights that the September 11, 2884cks in the United States are
evidence of an increase of the “terrorist threatthbqualitatively and quantitatively, thus makirgg f
the need to assess how state measures aimed aeroogirthis threat must respect human rights
standardg?®

The report makes use of two core legal framewdrikernational human rights law and international
humanitarian law. Leaving aside the complicatedrjpiy between these two aré¥st is noteworthy
that international humanitarian law becomes pathef Commission’s analysis, especially when one
takes into account that the adjudicatory practickhhe Commission and Court dealing with terrorism
had not invoked international humanitarian law pitesthe ease with which this area of law is iresrt
in other cases of the Inter-American SystéhBut, as the political rhetoric of counter-terromis
announced at the time the beginning of a “war amotg it is understandable that international
humanitarian law became a relevant frame of arafgsithe Commission.

The report analyses several rights in the contéxteocorism, looking at each right from the
perspectives of human rights law, humanitarian lang the specific context of terrorism, which
apparently, in the view of the Commission, représarspace in between. The rights analyzed are the
right to life 32 the right to personal freedom and secufifythe right to humane treatmefitthe right

to fair trial**° freedom of expressioli® non-discrimination and judicial protectiét,as well as the

specific situation of foreigners with regard to nter-terrorism effortd>®

(Contd.)
Case ofCastillo-Petruzzi et al. v. Peru. Merits, Reparasoand CostsJudgment of May 30, 1999. Series C No. 52,
paras. 204 and 89.) (footnotes omitted).

328 |nter-American Commission on Human Rights Resoluti@rrorism and Human Rights”ef December 12, 2001.

327 OAS General Assembly Resolution AG/RES. 1906 (XX®ID2), “Human Rights and Terrorism’of June 4, 2002.

328 |nter-American Commission on Human Rights, Reporfemorism and Human Rights, OEA/Ser.L/V/I1.116 DBaev.

1 corr., of October 22, 2002 [hereinafter “Reporfl@nrorism and Human Rights”].

329 Report on Terrorism and Human Rights, para. 3.

330 For details on this relationshipee Hans-Joachim HeintzeQn the Relationship between Human Rights Law and

International Humanitarian Law86 International Review of the Red Cross 789 (20Wi)liam Abresch,A Human
Rights Law of Internal Armed Conflict: The Europe@aurt of Human Rights in Chechnya6 European Journal of
International Law 741 (2005); Amna Guellali, Lexe8falis, Droit International Humanitaire et Droits de I'Horren
Leur Interaction dans les Nouveaux Conflits Ar2307 Revue Génerale de Droit International Pub88; Noam
Lubell, Challenges in applying human rights law to armed kcinf7 International Review of the Red Cross 737 (2005);
Louise Doswald-Beck and Sylvain Vit&yternational Humanitarian Law and Human Rights La®®3 International
Review of the Red Cross 94 (1993).

SeeFanny Martin Application du Droit International Humanitaire pda Cour Interaméricaine des Droits de I'Homme
83 International Review of the Red Cross 1037 (20Dayid S. Weissbrodt and Beth Andrd$ie Right to Life During
Armed Conflict: Disabled Peoples’ International vnitéd States29 Harvard International Law Jourra® (1988);
Liesbeth ZegveldThe Inter-American Commission on Human Rights atetriational Humanitarian Law: A Comment
on the Tablada Case&24 International Review of the Red Cross 505 (1998 most relevant decisions of the Inter-
American Court are I/A Court H.R., Caselafs Palmeras v. Colombia. Preliminary Objectiodsdgment of February
4, 2000. Series C No. 67; I/A Court H.R., Cas8afmaca-Velasquez v. Guatemala. Meriisdgment of November 25,
2000. Series C No. 70; and, more recently, I/A CéuR., Case othe ltuango Massacres v. Colombia. Preliminary
Objection, Merits, Reparations and Castsdgment of July 1, 2006 Series C No. 148.

Report on Terrorism and Human Rights, paras. 81-117.

331

332

333 Report on Terrorism and Human Rights, paras. 118-146

334 Report on Terrorism and Human Rights, paras. 147-216

3% Report on Terrorism and Human Rights, paras. 217-263
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Of these, the section on human treatment is the imsesting, as it highlights the use of tortascan
interrogation technique, detailing extensively imgation techniques that amount to torture, or, at
least, a violation of humane treatment standardawing on standards of the European Court of
Human Rights adopted by the Inter-American Cdiirthe Commission concludes that standards of
humane treatment applicable in “normal” times ageadly applicable to situations of fight against
terrorism.

As a matter of fact, the conclusion to which thenassion arrives at the end of the report is that
human rights standards are fully applicable to teuterrorism efforts, and must be coupled with the
application of humanitarian law whenever a situatdb emergency has been declared and derogations
from rights determine®® Therefore, even though security concerns do playole in the
implementation of human rights, not even the meastoss of them can justify disregarding core
human rights standards.

Concluding Remarks

Security plays an important role in limiting theeesise of human rights. However, in the practice of
the Inter-American System, “security” can neveirked as a blanket license to restrict the egerci
of rights. Even though it is an important consitiera and it is open to a certain degree of nationa
discretion, the organs of the Inter-American Systeithalways be ready to step in and ensure that
human rights are not excessively limited by segwtincerns.

The American Convention speaks of two differentasons related to security: “national security” and
“public safety”. While the latter is a weaker forofi limitation, and is to be heavily scrutinised
whenever invoked, the former imposes a higher Hulesfor being invoked by a State Party, and
implies the suspension of guarantees under theeguoe determined by Article 27 of the American
Convention. But it should also offer, supposedlyyider margin of discretion to the invoking state,
even though at all times subject to the controthef Inter-American Commission and Court. The
Court has even come to the point of determiningoation of Article 27 in conjunction with other
provisions of the Convention in a case where thexe an abuse by the state of its faculty to decare
security emergency!

And when it comes to terrorism, the ultimate threathe balance between rights and security, the
Inter-American System has firmly held its generasipon, and affirmed that, even though the fight
against terrorism is important, so is the mainterasf the democratic rule of law. If the fight agsti
terrorism has the ultimate goal of preserving thmdcratic rule of law, it is unthinkable that human
rights, which are the cornerstone of democracythadule of law, are sidestepped in the name sof thi
fight. The ends do not justify the means, and théxim is all the more applicable when the means
chosen imply violating human dignity, which mustdtethe very core of any end of human activity.

(Contd.)

336 Report on Terrorism and Human Rights, paras. 264-333
337

Report on Terrorism and Human Rights, paras. 334-356

338 Report on Terrorism and Human Rights, paras. 375-413

339 Report on Terrorism and Human Rights, para. 159.

340 Report on Terrorism and Human Rights, Recommendations

341 1A Court H.R, Case of Neira-Alegria et al. v. PeMerits. Judgment of January 19, 1995. Series C No. 20, para
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LAW AND SECURITY - FACING THE DILEMMAS
Martin Scheinin et al.

Article by Patricia PINTO SOARES
UN SC Resolution 1593 (2005) and the Fine Art ofsking ‘International Peace and
Security’: The Need for Judicial Balancing

Footnote 391 on pages 117-118 should read as fellow

The jurisdiction of a court consists of both thewpo and the duty that oblige a
determined organ with judicial functions to assleet law for the case under trial. It is not
correct to infer that a court only has jurisdictibit can decide on the merits of the case.
The ‘case’ as a judicial reality is an entity phemmologically different from the actual
facts that constitute and conform it. Accordinglycourt’s decision that recognises its
lack of jurisdiction is likewise a judicial decisicas well as a statement regarding the
applicable law to the case in questionCaeiro, P.;Claros e escuros de um auto-retrato:
breve anotacdo a jurisprudéncia dos Tribunais Behldernacionais para a antiga
Jugoslavia e para o Ruanda sobre a prépria legifioiaDireito Penal Internacional
para a Proteccdo dos Direitos Humanos. Simpoésio Fdeuldade de Direito da
Universidade de Coimbra e Goethe-Institut de Listai¥3, p. 215-216.



UN SC Resolution 1593 (2005) and the Fine Art of Tisting
‘International Peace and Security’: The Need for Jdlicial Balancing

Patricia Pinto Soares

The paper addresses some of the most strikingepatipk arising out of the latest practice of thd U
SC under Chapter VNis-a-visthe first permanent international criminal courtdahe need for the
ICC to review SC decisions which hamper the lagtariandate. It is submitted that such review
corresponds to a beneficial judicial balancingndéinational peace and security, on the one hamtt, a
international criminal justice, on the other, whidarthers the development of a democratic
international legal order. The article departs frdme analysis of Resolution 1593 (2005). | will
examine the nature and legal source of the Resalutiedicating particular regard to its legality in
light of both the UN Charter and the Rome Stathtiehis endeavour, it will be highlighted the (npn-
accordance of Resolution 1593 (2005) with esseptigciples of international criminal law. This
analysis will be based upon practical problemsddnethe ICC Prosecutor during the investigations
in Darfur. Particularly, it will draw attention tthe way in which ‘international peace and security’
tend to be politically manipulated as to pursuegig interests in such a manner that criminal gasti
is nearly or totally barred. Against this backgrauh will explain how the balancing of peace and
securityvis-a-visinternational criminal justice has been left & tliscretion of the SC and how the
latter is entirely unfit to undertake this role.€Thaper concludes with my personal view regardieg t
effect of the Resolution in appraisal on the mamdstthe ICC and the difficult relationship between
the UN political organ and the Court motivated hg permanent antagonism intermeshing law and
Realpolitik

The Impact of Security Council Resolution 1593 (Z)0on the ICC system

Resolution 1593 (2005)

Through Resolution 158%, the SC, using for the first time the power bestdwpon it by Article 13

of the Rome Statute, referred the situation in Mratd the ICC. As had already occurt®dthe SC
exempted from the Court’s jurisdiction all peacgdars nationals of non-States Parties to the Statute
It went, however, further on its ruling as to emsakclusive jurisdiction to the State of nationyalft
Again as in the past, these determinations weregttoe to pay in order to prevent the veto of the
USA, in this case to the referral of the situationDarfur to the ICC as recommend by the UN
Commission of Inquiry™®

U PhD Candidate, European University Institute, Floee

342 Resolution 1593 (2005), 31 March.

343 See Resolution 1422 (2002), 12 July, by which Be&juested the ICC not to initiate any investigatimngrosecutions
over peacekeepers of non-States Parties to the [Stehete as well as manifested its intention to wetie request for
successive periods of 12 months for as long as eeeracessary. This settlement was the cost toptyensure the non
opposition of the USA to the renewal of UN peacgkeg missions in Bosnia Herzegovina.

344 Seealso SC Resolution 1497 (2003). As to ensure the ptations in Liberia, which is a State Party to $tatute of
Rome, the SC gave in once more before the demarttise &fSA. Accordingly, it passed Resolution 1497 @0Which
contents are basically the same as the ones of Riesp1593 (2005). .

345 See Report of the International Commission of Ingein Darfur to the United Nations Secretary-Genetil doc.
s/2005/60, 28 January 2005
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The ICC's legal personality

Before examining the legality of the Resolutionpr@liminary issue begs for scrutiny due to its
consequences on the subject in appraisal.

The ICC was granted distinct legal personiftyAccordingly, it is independent of States, the &t

in particular the SG* It is thus fair to conclude that it is not autoroally bound by SC decisions
even if States may be so. One can raise the goestiavhether international organisations may be
endowed with more extensive powers than thoseStsdes which have created them are entitled to. In
other words, can the ICC, as a creation of Stdtessonsidered not bound by SC resolutions when
States are, in principle, obliged to carry them dine answer is affirmative. States, by investing t
Court with a detached legal personality, have esgwé their sovereign will to edify an institution
different from States themselves, probably awah@fontroversies that the establishment of tise fi
permanent international criminal court would rai®ae may, in addition, counter-argue that States ar
obliged to ensure the obedience of SC decisioasdhby the agencies they are party to. Howeves, thi
argument cannot prevail with regard to the ICC Wwhia court and therefore bound to carry out its
judicial mandate with absolute independence.

If the ICC is not automatically bound by SC resiolns, the eventual obligation of the Court to fallo
those decisions is drawn from the Statute itself.

The Statute of Rome

The first provision to be taken into account isiélet 16 of the Statute which bars the commencement
or continuance of investigations and prosecutidter @ request to that effect presented through a
resolution adopted under Chapter VIl of the UN @raiThe SC is bound to respect two conditions in
order to defer proceedings: on the one hand, theseto be an actual threat to, or breach of,
international peace and security; on the other,.S@eis not entitled to permanently bar proceedings
but merely to suspend them when it is feared they tnight seriously jeopardize peace and security.
Resolution 1593 (2005) does not respect any céltoee-mentioned conditions.

The negotiation of Article 16 shows that it wasimded to work on a case-by-case basis, grounded on
concrete circumstances that, for the maintenandet@fational peace and security, could justify th
postponement of criminal proceedirgSlf another had been the will of the fathers of Statute, they
would have accepted some of the American propogalsiely the one advocating that the request
referred to in Article 16 should be automaticaiywewed each 12 months if the SC did not decide on
the contrary. These proposals were, nonethelegsted. Resolution 1593 permanently blocks the
jurisdiction of the Court. This striking interferemwith the ICC mandate amounts to an amendment of
the Statute which is not in accordance with thé efilStates Parties and Article 39 VCI*% As better
explainednfra, the SC is not empowered to amend or derogateyiea.

The intent of Article 16 is to permit the SC to gesd Court’s proceedings when otherwise interests
of international peace and security could be &. ridowever, threats to international peace and
security cannot be evaluated in hypothetical teomsonsidered to exist just as derivation of a SC’s
statement, most of all due to the effects of a Réisn adopted under Chapter VII. That is clealg t
case if one takes into consideration that Artiddunctions as guardian of the corner-principlethef
Statute. The Resolution directly jeopardises thiacgle of complementarity since it entails, though

346 gee Article 4 and the Preamble of the Statute ofidRo
347 Contrarily to thead hocTribunals, the ICC is not a subsidiary organ of the S

38 gee, namely, the proposals of Costa Rica, SingagrudeUnited Kingdom, Bergasmo and Pefion Article 16, in
Triffterer and Rosbaud (ed.J;he Rome Statute of the International Criminal CoR@00, p. 37®t seq

349 «p treaty may be amended by agreement between thiespar
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not expressly stated, a direct prohibition on Statecooperate with the ICC. It diminishes Artiglé
which recognises no immunities. In addition, theapaeters of equality seem to rest at the SC
disposal. Being this a strictly political organ)idate problems of legality and legitimacy arisestly,

it is important to note that the Resolution entailgeneral narrowing of ICC’s jurisdictiaatione
personae which is open to large criticism. The SC is empoed to do so neither by the Statute nor
any other instrument. It is entirely in accordanséh Article 16 to request suspension of
investigations in respect of an actual case orstgation, and thus determinate individuals; weésy
different to bar any proceedings initio in respect of a group of people independently efgihecise
framework of the crime eventually committed. Thesmost the case if one bears in mind that the
Resolution was not ground on considerations reltiettie situation in Darfur but on the permanent
pressing of the USA to ensure overall immunitytefriationals before the ICC. Conversely, it shall b
noted that the SC can discretionally decide torrafsituation to the ICC or not. From the moment it
decides to do so, it has to follow and respectties of procedure and the independence of thetCour
as enshrined in the Statute of Rome.

The Charter

After concluding that Resolution 1593 is not in @clance with the Statute of Rome, the question
arising is whether the UN Charter supplies any gdommposing the prevalence of the Resolution over
the discipline established by the Statute of Rontes matter begs the consideration of the powers
recognised to the SC, especially when acting uGtepter VII.

The purposes and principles of the Charter

The purposes of the Organisation are enshrinedriitl& 1. For their systematic placement and
considering that they are not only establishedhimn Preamble of the Charter but reinstated in an
autonomous provision, they give rise to legal diigns rather than merely programmatic indications.
This means that each decision taken by the orgatie &JN needs to reflect the Purposes and, in case
of doubt, the interpretation of such decisionsIgtalimade in light of Article 1. Paragraph 1, Aeid

is divided in two parts: the first posits the primgrpose of the Organisation whereas the secosd set
out the means to achieve the purpose. Nonethgleaseful means, justice and international laxe

to be considered as a purpose in themselves anghhyoais a means. The Organisation cannot pursue
international peace and security through abusit&*2c

Article 2 of the Charter determines that t@eganisation is based on the principle of sovereign
equality of all its MembersStates enjoy the same general rights and oldigmindependently of their
economic, military and political power, size or ptgdion. It intends to exclude the superiority oo
State before another at the same time establiS$tatgs’ status to be respected by the Organisation.

Kelsen sustained that “the State is then sovemsigen it is subject only to international law, not t
the national law of any other State. Consequetitly State’s sovereignty under international lavtsis
legal independence from other Stat&3"Through the mentioned Resolution, and others roflai
content, the SC permitted the perversion of Artlé. The USA could not impose their laws and

30 See in particular Article 1/1 according to whidte tOrganisation aimsTd maintain international peace and security,
and to that end: to take effective collective measdior the prevention and removal of threats ® pleace, and for the
suppression of acts of aggression or other breaabfethe peace, and to bring about by peaceful meand in
conformity with the principles of justice and intational law, adjustment or settlement of internasibdisputes or
situations which might lead to a breach of the p&aBee also Article 1/3: To achieve international co-operation in
solving international problems of an economic, abccultural, or humanitarian character, and in prmting and
encouraging respect for human rights and for fundatal freedoms for all without distinction as to easex, language,
or religion..”.

31 Kelsen H., The Principle of Sovereign Equality of States @aais for International OrganisationYLJ, 53, 1944, p.
208.
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political views on other sovereign States. Consetiyeit used its influence within the SC and
managed the approval of decisions contrary to titent of States and international law. The SC
supplied the United States with a mechanism tora@esisovereign rights and derogate international
obligations. It consisted on a fraud to the lawnaly that of the UN Charter.

According to Tomuschat sovereignty is in a proagfsprogressive erosion, where “the international
community places ever more constraints on the &eedf action of States ... driven by a global
change in the perception of how the right balanesveen individual State interests and interests of
mankind as a whole should be establisiétThis process limits abuses and ensures the piareaft
human rights. Sovereignty is narrowed, or reshapedits core. In turn States are somehow
compensated as they are main actors in the profeisclosing the interests of mankind as a whole,
namely through the conclusion of international tiesg®® The SC neglected the dynamics of
international relations and contemporary law, whiclmost disturbing if one takes into account that
the Statute of Rome has already been ratified by ri@n half of UN members.

The principle of good faith

The principle of good faith is enshrined in Arti@é& of the UN Charté¥. An important feature of
the duty to act in good faith is that it addredseth States and the organs of the 3N.

In the San Francisco Conference it was stated that

“the expression ‘sovereign equality of all Membdrs’Art 2(1) was chosen on the understanding
and condition that while each State enjoyed thbtsignherent in full sovereignty, each member
was still required to comply faithfully with inteational duties and obligations. The good faith
clause was therefore intended to blunt the priecgdl sovereignty.In legal terms, therefore, no
State can invoke its sovereignty in order to evitglmternational obligations as determined by the
duty of good faith and in accordance with the Gévart®

It is fair to concludea contrario sensuthat the powers given to the SC by means of @hapt are
only duly exercised if in accordance with the Pegmthat were at the basis of the creation of the U
and the fundamental principles of the Charter. When SC disregards this obligation, States are
legitimised in invoking their sovereignty in ordeot to follow the former decisions. In line withigh
view, the ICC, due to its independent legal perbtynand for the delegation of sovereignty States
have bestowed upon it, can react in the very sametw abusive enactments. They would behave in
this way not to violate the Charter, the duty t@ ecgood faith or international obligations but
precisely to act in accordance with them all.

The binding nature of the principle of good faith the Organisation reminds it of its own realitydan
limits: mostly due to its highly comprehensive aimsd for the contemporary structure of the
international order, it can only survive througle ttrenewal of States consent and their joint will to
further support the UN.

%2 Tomuschat‘Obligations Arising for States Without or Againiseir Will', Rec. de Courg41, 1993, p. 195-375, at 292.

33 |n this sense, see Fassebender/Bleckmérticle 2, in Simma (ed.)Charter of the United Nations, A Commentary
2002, p. 86.

354 All Members, in order to ensure to all of them ttydats and benefits resulting from membership, Ishil in good faith
the obligations assumed by them in accordance Wéltptesent Charter

%5 See Bhwarzenberger, Glnternational Law: As Applied by International Cosirdind Tribunalsvol. 1ll, 1976, p. 215;
Spiropoulos, ICJEffects of Awards of Compensation Made by the UNMAGadings Series, 1954, p. 351.

358 Miiller/Kolb, ‘Article 2’, in Simma (ed.JFhe Charter of the United Nationd& Commentary2002, p.95.
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Articles 24 and 25 of the UN Charter

It is a mistake to interpret Article 24 as bestayvimpon the SC unlimited powers. Paragraph 1
attributes to the SC the main responsibility contey international peace and security. States
endowed it with such power presupposing that itld@ct on the behalf of the community of States.
Furthermore, paragraph 2 establishes imatischarging these duties the SC shall act inoaedance
with the Purposes and the Principles of the Unidations The SC only exercises its powers on
behalf of States if it respects the principles gmuposes of the Charter. Conversely, Article 25
establishes that States are only obligeddoept and carry out ... decisions of the Securayr@il in
accordance with the... Chartesome Authors argue that the wordimg &ccordance with the present
Charter’ refers to the Charter imposition on Member Stateadcept and carry out the decisions of
the SC. To others, instead, Article 25 is to balraa granting binding effects only to those deaisio
which were taken in accordance with the provisiaisthe Charter. The latter is the proper
interpretation. The former is immediately contrémthe letter of the provision. However, if Artick®

is considered unclear, one should then recall ttearRble of the Charter as to proceed to the
interpretation of the norm. A teleological inter@at®on - always acknowledged as a valid and highly
relevant meart®’ - of Article 25 supports the view endorsed in thaper. Itseffect-utileconsists of
the fact that between two possible interpretatitims,one better serving the purposes of the traady
the remaining provisions considered in overall ®must be chosen.

The protection of human rights, the principles ofrfanitarian law and respect for justice, refered t
in the purposes and principles, play an esserlalwithin the interpretative task. It is not fotgm

that the action of the SC under Chapter VIl is pratnordially motivated by justice or the protection
of human rights but by interests of internationahge and security. Nonetheless, it must act based
upon proportionality and good faith. This meang geace cannot be achieved through the sacrifice of
those purposes that justified the creation of tiOUand the respective delegation of sovereignty
made by Member States. The arm cannot absorb #ie bf the overall entity becoming itselie
entity. It has no legitimacy to this effect andinot prepared for the role.

A threat to, or breach of, international peace asdurity

It was previously explained the importance of Ai&6 in order to assess the Resolution in light of
the ICC Statute. However, there is also the pddgiktihat the SC has determined the bar of
proceedings directly on the basis of the Chartergipely Article 41, Chapter VII. Essential conaliti

for the exercise of the binding powers establishestein is, in accordance with Article 39, the
determination of #hreat to peace, breach of the peace, or act ofeggion

Thetravaux préparatoire®f Article 39 reveal the clear intent of States twosubmit the SC to a large
range of limitations when acting under Chapter VII.

The SC indeed enjoys a broad level of discretiorceming the determination of a threat to, or bneac
of, international peace and security: Article 39, d@nd 42 are quite elucidative in this respect.
Nonetheless, the SC is not completely free wheardehing if the conditions to act under Chapter
VIl have been met.

The concept of ‘peace’ can be understood in breathoow terms. Bearing in mind the far-reaching
and highly discretionary powers of the SC as weltlee purpose of Chapter VII; the necessity and
exceptional character of the measures adopted;tlamdvill of States when negotiating the UN
Charter, it is my view that a narrow conceptiorpeéce is the most adequate. In this sense, it means
the inexistence of use of force engaged by a @gdmst another. The notion shall be adapted bs to
applied to internal conflicts where violations afrhan rights achieve the threshold of gravity that

357 SeeAtrticle 36/5 of the ICJ Statute. See afserial Incident ICJ Reports, 1959, p. 12T seq; andCertain ExpensedCJ
Reports, 1992, p. 162 seq
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claims for their classification as a threat to, lmeach of, international peace and security.
Furthermore, a threat to peace can be identifiesltirations not characterised as armed conflicts bu
where the disrespect for human rights and humamtgligs outrageous. The point is that in such cases
the population is kept under control by physicapsychological coercion. Therefore, the requirement
on the ‘use of force’ shall be retained fulfillezkpecially considering the weak position of thepbeo
vis-a-visthe State or the dominating group.

The notion of ‘threat to international peace antlséy’ inherently implies a high threshold of giigv
which should be evaluated in light of conceptsvagéspread’ and ‘systematic’. If a ‘threat to péace
is conducible to either the probable outbreak oheat conflicts or the imminent risk of gross
violations of human rights, a ‘breach of peacethis consummation of the threat; that is, the actual
outburst of the conflict or the feared derogatibfuadamental rights.

In accordance with the view exposed, Chapter Viv@s can never be deployed with regard to a
‘threat’ determined in abstract; that is, in resp#dhe paper-subject, without the existence déast
some tension which, in presence of actual or egedagroceedings, achieves the threshold of gravity
that permits and advises its qualification in ademce with Article 39 of the Charter. This
methodology was not adopted when passing Resolu&68.

‘International security’ corresponds to the exiseerof objective conditions without which peace
cannot subsist. International security assuresyeState that peace will not be breached or at kast
impact of the breach will be limite® Likewise, it implies the right of every State tertefit from any
legitimate and efficient system of security, at dagne time establishing the duty of States to stippo
those available systerfS. When States ratified the Statute of Rome they veenmatributing to a
comprehensive system of international security aodsequently accomplishing an obligation
imposed by the Charter. No one can seriously athae a community where core crimes are
committed on a large scale without a proportionrad @rompt criminal reaction has achieved the
satisfactory standards of security. Therefore,eStagfforts to ensure prosecution and punishment of
perpetrators is not only in accordance with thagiples of justice and international law referredr
Article 1/2*%° but represents likewise a means to bring effigietw the system of international
security.This view is reinforced by the numerous statemeftgN organs, including the SC itself,
and State representatives underlining that justiekinternational peace and security go hand id han
and are not mutually exclusiV®. It was exactly on the basis of such a premise tthatSC created
bothad hoctribunals.

%8 The concept of ‘international security’ was deith by a group of governmental experts followitg {GA Resolution
37/99, 18' December, 1983, which sustained arhprehensive study of concepts of security, iniquaar security
policies which emphasise co-operative efforts andueduunderstanding between States, with a view to lopvig
proposals for policies aimed at preventing the arace, building confidence in relations between &aénhancing the
possibility of reaching agreements on arms limitatand disarmament and promoting political and exaoit society
( UN Doc. A/40/533).

% Through Resolution 41/90, Dec. 4, 1986, the Genksakmbly affirmed that national and internatioseturity have
been intermeshing increasingly, which underscotes ieed for States to approach international dgcimi a
comprehensive and co-operative manner.

360 \wjith the Declaration on the Strengthening of In&tional Security, the General Assembly reaffirrtiesl“universal and

unconditional validity of the Purposes and Prineiplof the Charter of the United Nations as the basiselations
among States irrespectively of their size, geogdiaghocation, level of development or politicatomomic and social
systerfi Res.2734 (XXV), 18 December, 1970.

See, for example, the Preamble of 8pecial Relationship Agreement between the IntemnatiCriminal Court and the
United Nationswhich came into force on th& ©ctober 2004.

361
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The powers of the SC under Chapter VII

It is submitted that the SC, under Chapter VIl ycemjoys police powers. Inasmuch as it is not géud

it cannot recall Chapter VIl in order to decidepdiges with binding and definitive effects which was
precisely what it did through Resolution 1593 (2006 settled a controversy existing between the
USA, on the one hand, and States Parties to thet&tand the ICC, on the other. No provision of the
Charter empowers the SC to deciele novoand by itself which party in conflict is right iits
claims*? Worse still is the fact that such a decision waly supported as a response to a State’s self-
interested and subjectively motivated claim. During S. Francisco Conference, it was stressed by a
Declaration of the USA and the United Kingdom ttte¢ SC could only recommend the terms for
disputes’ settlement under Article 37 of the Chartut could not evoke Chapter VIl to decide
compulsory on the mattd® Partly as a result, States decided not to ad@ppthvision of Chapter
VII, section B, n° 1, which referred to the pod#ipiof a threat to peace arising from the failafea
pacific settlement of disputes in accordance wittaj@er VI. The UN Charter limits the intervention
of the SC under Chapter VIl to preliminary and $tterm measures. To assert States and individuals’
rights and obligations with binding effects raisesspecies of compulsory jurisdiction while the
Charter has opted for a system of voluntary subomnssf States to third-party settlement.

Nor is the SC a legislator. It is not entitled &wtmaking powers even after the determination of a
threat to peace made in regular terms. Precigebgrinot modify the interpretation, the content and
the effects of a treaty, such as the ICC Statute, $sense contrary to the one meant by the signator
States. The amendment system enshrined in thet&Ststucomplex, demanding and completely
independent from the UN or the $€ According to Article 103, a resolution of the S@yrprevail
over an international agreement. Attending, howetgethe ‘police’ function of the SC activity under
Chapter VII the prevalence of the resolution over treaty has to be understood as temporary. Thus,
the agreement will recover its initial efficacy enimternational peace and security are reinst&€ed.
resolutions do not derogate treaty-law; they may prnovisionally ‘freeze’ treaties’ effects and the
normal place within the international law syst&m.

The distressing effect of Resolution 1593 goes nfudher. On the one hand, it establishes exclusive
jurisdiction to the national State, which meandgaore the rule of territorial jurisdiction so well
established in international law and repeatedlgrisd by national and international judicial anah-ho
judicial bodies as a compulsory duty in respectgadss violations of human rights. Besides, it
disregards those trends sustaining the existeneerofe of customary law permitting (and, in some
cases, obliging) States to exercise universal diaion as far as core crimes are concerned.
Conversely, it is defensible the existence of aep@tory duty to prosecute whereas extradition to a
forum capable of ensuring genuine proceedingstiseasible.

It is often argued that the competences of the SdeuChapter VII comprise such general political
discretion that no legal evaluation can be made@wing its action. This view is not endorsed herei
Also in respect of the UN governs the Rule of L&wme scholars sustain that through its decisions

362 The SC acknowledged those limitations when stativith respect to the creation of tae hoctribunals, that existing
law would be applied but no new law created. Sed&k8sblution 827 (1993).

363 See UNCIO XII, p. 162, Doc. 1027 111/2/31 (1).

%4 Amendments shall be proposed by States Parti¢iset®tatute and approved by the Assembly of SRgeties or a

Revision Conference (See Article 121 and 5/2 of @@ Statute). Unilateral amendments are excluded.

385 |n accordance with Article 103 of the Chartém the event of a conflict between the obligatiohthe Members of the
United Nations under the present Charter and thddigations under any other international agreemetiteir
obligations under the present Charter shall pretdil is important to bear in mind that in the teyrof this provision
only obligations under the Charter — that is, egghbH by it or by the organs of the UN in accordawith the Charter —
enjoy primacy vis-a-vis other international agreatee Therefore, the SC can only resort to ArticG8 In order to
enforce its decisions if the latter are fully ircamdance with the Charter, which in the case of Reisol 1593 is highly
questionable.
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the SC creates obligations on States thus gengrédin. Again, | disagree. Law is general and
abstract, enacted to rule on the behaviour of stdjef law and emerges out of a democratically
legitimised process. The resolutions of the SC ogrobviously, aspire to such democratic legitimacy
Furthermore, its enactments shall be temporarycandrete.

To this point, it is appropriate to quote Bernhaadicording to whom

‘Even if the SC has wide discretionary powers urttier Chapter, these powers are not unlimited.
The Charter is a legally binding instrument ancdbngan is endowed with complete freedom to act
or not to act. The present author holds the opitiiah in case of manifest ultra vires decisions of
any organ, such decisions are not biding and capremail in case of conflict with obligations
under other agreement$®

A practical insight

It is highly improbable that peacekeepers’ actioray ever constitute one of the crimes over which
the ICC is to exercise jurisdiction. Nonetheless,aaquestion of principle, the blanket immunity
passed by the SC and corresponding implicationsirean extremely important political and legal

challenge in light of the mandate of the Court @&sdpromise, with the full support of the UN, to

stringently fight impunity of the most heinous petrators.

The SC has been modifying treaties and customalsgs ras consequence of strictly political
conveniences pledged by the most influential ofm&smbers. The root of the problem lies on the very
structural organisation of the Council, most ofimaltespect of its voting and vetoing system, whch
rather complex and highly improbable to suffer amydification in the near future. The SC has been
resorting to ‘international peace and security'aamagic formula enabling it to act with unlimited
powers, namely to behave like the worldwide le¢slajudge and police. It has been crossing the
most basic borders between politics and law wite thevitable consequence of discrediting
international criminal justice and jeopardising therk of those actors that in such a complex amga t
within tight limits, to ensure that perpetratordlwe brought to justice.

The difficult and frequent clash between law &ehlpolitikis evident in every act and statement of
agents of both areas as well as the need for ingiwal reliance. In all its reports to the SC, lG€
Prosecutor never complained about the problematiteaits of Resolution 1593, from the limitation
ratione persona®f the Court’s jurisdiction to the fact that, cantly to the Relationship Agreement
between the ICC and the UN, it excluded non-St&agies to the Statute from any financial
contribution to the expenses related with the sitnan Darfur. The Prosecutor was probably tryiag
avoid any direct conflict with the SC aware of theed for its support in order to ensure the
enforcement of measures issued by the Court. Hawéwe Prosecutor stressed many times the non-
cooperation of Sudan with the Court namely in respé the arrest warrants against Harun and
Kushayb, the targeting of potential withesses whictiermines the development of investigations and
the non disclosure of information asked for. Thes@cutor expressly requested the SC to act in order
to ensure the cooperation with the Court throuljlo ‘political support, no financial aid... to those
individuals subject of an arrest warrant or thoseotecting them... individual travel bar¥’,
recalling that Sudan was disrespecting a decigiacted under Chapter VII. The SC did no more than
remind Sudan of its obligation under Resolution3 Bfen it could use Article 41 of UN Charter to
ensure complianc&® More than three yeatsave passed since the Resolution approval. Preside
Bashir continues to defy the international commynitimes continue to be committed on a large
scale in Darfur. When the ICC Prosecutor requestedChambers to issue an arrest warrant against

366 See BernhardtOn Article 103", in Simma (ed.)The Charter of the United Nations, A Commenta602, p. 1299.

367 Eighth Report of the Prosecutor of the Internati@réminal Court to the UN Security Council PursuanttNSCR 1593
(2005), para. 101,

38 UNSC Presidential Statement 21, 16 June 2008
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President Al-Bashir - charged with genocide, criragainst humanity and war crimes - some States
started advising and urging the SC to ‘freeze’ waarant as it would allegedly imperil security and
peace negotiations in Darfiff. President Bashir himself asked for the proteatibtihe African Union,

the SC and the international community in genesad avarrant against him would only further reduce
security and undermine the peace process in thiotgrdespite the fact that

“At least 35.000 persons have been killed, aroud@.(B0 suffered a “slow death”, thousands of
women and girls are victims of rape. 2.5 millionopke in the camps, today, are subjected to
conditions of life calculated to bring about thphysical destruction. ()..Genocide continues.
Rape in and around the camps continue. More tt@005]isplaced persons die each morith”.

Despite being already named in an arrest warranei by the ICE", Al-Bashir has been visiting
neighbouring countries without the latter enforcthg judicial ordef’? The SC could compel States
to respect the Court’s ruling but did not yet dgthmg to the effect. One can only hope that the SC
will be able to stop the permanent twisting of émtational peace and security’, always resorted to
order to safeguard political claims which run agathe dicta of law and justice. The SC is to keep
mind that it itself, in Resolution 1593, has quatifthe outrageous crimes committed in Darfur as a
threat to, or breach of, international peace amdirity; that Bashir repeatedly promised cease-fires
and criminal accountability without ever honourinig promises; that in his own wordaé are not
looking for problems, but if they come to us thenwill teach them a lesson they won't ford€} that
Hamid Musa, Governor of South Darfur, in the evahty of a warrant against Bashir, threatened the
international community with rhore genocide like it has been not seen before ryprag*™. It
appears the image is trying to be given that jastim the one hand, and peace and security, on the
other, are ever and ever more incompatible whetfirtimework is exactly developing in the opposite
sense. Never as now has the international commuregn so committed to recognising that
accountability for the most serious internationaimes is a fundamental condition for national
reconciliation, peace and stability. UN organs héslowed this path several times, States have
increasingly been adhering to this view as repoitedJN General-Assembly meetings. The UN
Secretary-General has been sharp and steady @agition. The SC has delineated a comprehensive
solution to Darfur comprising four main guidelinggace, security, justice and humanitarian aid. All
of them are compromised by the ongoing criminakfica in the territory. Even peacekeepers and
humanitarian workers have been subject of numeattasks resulting in several dead and thousands
of wounded”® Furthermore, the SC need to carefully considentassage it sends with its decisions.
In respect of the Al Bashir case, the SC could ®adly block the arrest warrant on the basis of
Article 16 Rome Statute by requesting the suspengidnvestigations. Were this particular case to
have more than one suspect and it would be highigllengeable that the SC could prevent
proceedings in respect of only one of the allegedpgtrators on grounds of exclusive political
pressing. The principle of prosecutorial opportygntommon to several legal systems, cannot be

369 For an overview on the positions adopted on thitemasee Security Council, 6028/eeting, Doc. SC/9516, available

online at http://www.un.org/News/Press/docs/2008846.doc.htm

370 statement to the United Nations Security CouncilhenSituation in Darfur, the Sudan, pursuant tcS@R 1593 (2005),
New York, 3 December 2008, p. 2-3, available onéihbttp://www.icc-cpi.int/otp/otp_events.html

371 ssued on % March 20009.

372 See for exampleEmbattled al-Bashir visists Ethiopian http://www.upi.com/Top_News/2009/04/21/Embedtial-
Bashir-visits-Ethiopia/UP1-63141240326542/.

See Darfur: ICC Prosecutor Eighth Address to the SeguritCounci] available online at
http://www.iccnow.org/?mod=newsdetail&news=3190.

373

374 See Statement to the United Nations Security Cowmcthe situation in Darfur, the Sudan, pursuanUNSCR 1593
(2005) 3 December 3008, New York, available online at :Httpvw.amicc.org/docs/2008-12-03_unsc_statement-
FINAL.pdf.

375 |n this respectThe Prosecutor v. Bahr Idriss Abu Garigapresently being heard before the Pre-Trial Charhbéthe
ICC.
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resorted to in order to justify inequality furthdrby the SC. At the domestic level the principle of
opportunity is submitted to the scrutiny of an ipdedent judicial entity, and often to the agreenaént
private parties directly involved in the quarreidat is generally accepted because it does nogiinp
the administration of justice.

Balancing of International Peace and Security visyvds Criminal Justice

Part | aimed at evidencing how the SC has becomeaurceful forum for powerful States to enforce
their political claims against the general conseneti the international community in respect of
international criminal justic¥® With the following analysis | intend to highliglthe need for a
reviewing procedure over potentially abusive decisiof the UN political organ which are capable of
seriously hampering the fight against impunity efgetrators of the most serious crimes of conaern t
the international community as a whole. | will $tay analysing the clash between political claimd a
law, observed in the context of the ‘war againsoig as to demonstrate that an important paiatel
links the ‘war against terror’ with the interplag, the terms above explained, between the SC and th
ICC. Subsequently, | will focus exclusively on tteems of the relationship between the SC and the
ICC and therein advocate the necessity of judlzédncing to be pursued by the permanent court as
the most suitable solution to ensure a proportisafdguarding of international peace and secuoity,
the one hand, and international criminal justicesigard to core crimes, on the other.

Balancing within the ‘War On Terror’

Balancing of security and human rights became tagemnof the day in the aftermath of September
11. The policies adopted initially by the USA arfteawvards followed by other countries within the
‘war on terror’ were characterised by being strimtjerestrictive of human right§’ It was against
this background that many voices have been raigaithst an utterly overstated security in jeoparidy o
fundamental individual rights. When one faces aflairbetween two prominent goals it is through

376 In fact, one of the main arguments for the Americéaims was that trials of individuals without thensent of the
national State would run counter international 18wt then why to exempt peacekeepers and not aireds? The US
also argued that as the ICC was established trougkaty it could not have jurisdiction over non $&Parties to the
Statute. However, the USA did not veto the passingesolution 1593 (2005) which submitted natiordlaon-Parties
to the jurisdiction of the Court.may arise.

377 The examples illustrative of strong limitationshafman rights are several and surpass the scapésqfaper. However,

follows a brief reference of striking events in erdo better contextualize the issue of balandifgpn the premise that
national security needed to be protected agaimsiriem, the United States detained hundreds a¥iddals. On 13
November, President Bush issued the ‘Detentionatiment, and Trial of Certain Non-Citizens in the Wagainst
Terror' Military Order by which he claimed its cajy of Commander in Chief to detain non-citizeng fmn
indeterminate period and have them tried by militaommissions which are not subject to the same ploeess
requirements as national courts. In 2002 begatrémsfer of citizens from more than 40 countrieth®US Naval Base
in Guantanamo Bay where hundreds of alleged suspese been held incommunicado for more than tvaosyaithout
access to lawyers or courts. There was no riglappeal to any civilian court. The limitations impdson the right to
choose counselling as well as the monitoring ofylclient meetings led the National AssociatiorCoiiminal Defense
Lawyers affirmed it would be unethical for a crimifawyer to undertake any case under this conditias suspects
would not be ensured adequate and ethical repeggEntNational Association of Criminal Defense Lang, Ethics
Advisory Committee, Opinion 03-04, approved by th&QDL Board of Directors, 2 August 2003; see also ‘Rufiar
Terror Tribunals May Deter Lawyersew York Timesl3 July 2003). The Pentagon confirmed that detsrcould still
be kept under arrest even if they had been coresident guilty or had already served their sentemtenever the USA
were to consider them a risk to national secutitis important to note that there have never bgigan any criteria to
proceed to this evaluation. It seems the targetdividuals have been so on basis of their natibnaiéligion or race,
contrarily to several human treaties expressly ipitthg discrimination based upon such grounds @ample, the USA
accepted not to seek death penalty or monitor lelyent meetings for UK and Australian nationalslch in
Guantanamo. See US Department of Defense, ‘DO®@tit on British Detainee Meetings’ and ‘DOD Statentn
Australian Detainee Meetingdlew Releases23 July 2003; ‘Bowing to Ally, Bush to Rethink Tubals for British
Subjects’ New York Timesl9 July 2003).
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their mutual balancing that an equitable soluticeyrbe achieved. The question arising regards the
most apt authority to pursue such balancing. Formeerican President Bush has called upon himself
the capacity to assess and decide which goal —isear human rights — should prevail, and
conversely which should be sacrificed and to whaérd. However, those individuals most hardly
affected in their freedom have resorted to courtsrder to vindicate their rights. Balancing igtriath

a constant of the judicial mandate. When diffemggtits or interests worthy of legal protection ente
into conflict, courts are called upon to proceedheir cross-evaluation as to surmount the impasse
and reach an equitable solution for the case irstqpre Judicial balancing becomes rather complex
however when one has crossed the border of ordoaanglitions, as within the framework of the ‘war
against terror’. For example, in many democratigntoes, the declaration of a state of emergency or
distress results on a constraint or suspensiorumdamental rights. Some constitutions expressly
provide for it3”® Some countries, as the USA, do not enjoy of aespnding constitutional provision.
However, e.g., the habeas corpus can be suspéhited crisis and Presidents have de facto enlarged
their powers as to respond to emergenities

Michel Rosenfeld, referring to the ‘war on terrdistinguishes betweeasrdinary timestimes of stress
and times of crisisarguing that within each of these contexts judlitialancing is submitted to
different frameworks. In the words of Rosenfeld:

“Times of stress are neither ordinary times noresnof crisis. In the context of a crisis, be it
military, economic, social or natural, the head g"dvernment may be entitled to proclaim
exceptional powers and to suspend constitutiorgtits(...). In an acute crisis, the polity is
singularly focused on survival and all other poéti concerns and objectives recede into the
background. In contrast, in ordinary times, thdtpaan readily absorb the full impact of the give
and take of everyday politics, and constitutionghts ought to be protected to their fullest

possible extent®!

Ordinary times do not coincide with the lack of ity rather, conflict and tension are normal and
indispensible components of progressive socieliean ordinary framework, though, the customary
social tension does imperil neither the polity arsdstructures of governance nor the security of
peoples. According to the Author, times of stress @ middle term between crisis and ordinary
moments. The criteria of differentiation of stregs-a-viscrisis can be distinguished in teeverity,
intensity and duratiof the threat®?

It is important to underline that even in timescokis fundamental rights do not simply disappear.
Rather, it is as if another sector of law had jdimeiminal law and constitutional law as to ensare
proportional reconciliation between the urgent seitg of safeguarding the community and the
respect for individual rights. For this reason, avggnment is fully entitled to pass a regulation
determining an obligatory curfew while a natioredurrection is taking place. On the opposite fitas
entitled to arrest, torture and expel from the d¢guall members of rebels’ family merely on the ibas
of their bonds with suspects. Rosenfeld refersheodet of norms trying to harmonize security and

378 See e.g. Article 16 of the 1953 French Constitution

379 Article 1, 89, cl. 2. US Constitution.

%0 See Rosenfeld, M:Judicial Treatment of ‘War on Terror' Cases in a Cpanative Perspective’presented at the

workshop orSecurity and Law: Facing the Dilemmadeeld at the European University Institute, Fl@em22-23 January
2009.

%1 |bidem

%2 Rosenfeld explains that the line between crisistands of stress can be a tiny one, howeweless severe, less intense

and more durable threat is likely to give rise tmes of stress whereas a severe, intense, concedtthteat, of
relatively short duration, is likely to provoke &sis. For example, a foreign military invasion arwidespread military
insurrection is likely to provoke a crisis. On tbther hand, the aftermath of the terrorist attaekminst New York City
on 11 September 2001 — which involved threats,gieed threats, launching a ‘war on terror’ fought imlg in faraway
countries, arrest and detention of potential tersts, but no further terrorist attacks on the UditBtates as at the time
of writing — has produced times of stress rathenttimes of crisis Ibidem
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liberty as ‘police power law paradigm’. This harngation endeavour is necessarily to be made on the
basis of accurate rationales of proportionalityodertionality requires balancing and the latter,
intended at being legitimised as it shall, can didyachieved through the former.

The previous brief contextualisation of balancirithi the ‘war against terror’ aimed at providirget
framework that permits to comprehend that, asihegbmitted, the question of balancing is raised i
very similar terms with respect to the UN Secur@puncil performance within the realm of
international criminal law and therein very partanly in respect of the ICC system. It is sustained
that before issuing Resolution 1593 (2005) the Bdukl have evaluated the circumstances in order to
assess whether it was dealing with ordinary, stwessisis conditions. It is my view that the Anwan
threat of veto could not be seen as a crisis. Endigt it could be framed as a situation of strasd

the SC could have then called upon itself the lentignts provided by the police power law paradigm.
However, the scrutiny of proportionality could rfwtve led to such restrictive measures as the ones
enshrined in Resolution 1593.

The need for balancing in the interplay betweer&@eand the ICC

SC Resolution 1593 (2005) was passed under Chafiteof the Charter and thus allegedly as
response to a threat to, or breach of, internatipeace and security. Notwithstanding the SC did no
explicitly state it, the conclusion to be withdrafwom the Resolution is that the functioning of the
ICC normal mandate raised a threat to internatipeate and security. Being that the case, one would
be facing a conflict between two major goals: tkage and security of the international community,
and international criminal justice. It cannot be@gsly argued that international peace and secigit
not a higher objective to be pursued. Conversaljividual criminal liability for those responsibier

the most serious attacks against humanity has gssiyely become a goal of prime importarfce.
Criminal law is a legal branch which intends towesand enforce — adtima ratio that it is — the
most essential core of fundamental individual sghiternational criminal law, and most particular
core crimes law, aims at vindicating human righitd thus protecting individuals from severe attacks
which by their gravity strike and threaten not otlig direct victim but the entire human community.
Prosecution and punishment of core human rightatems are indispensible tools in the protectidén o
those rights which criminal rules aim at safeguagdi

What one has been observing is the SC taking oroteeof a judicial body and thus proceeding to the
balancing of crucial interests to the internatiooammunity: peace and securitis-a-vis criminal
justice. The first important note to stress, asdbetxplained at a later moment, is that the Stighe
most adequate organ to undertake such an evaluagians a strictly political organ subject torste
political manipulation. The second note concermsfditt that peace and security, on the one harnd, an
international criminal justice, on the other, aot antagonist. Nor do they relate to each othethen
basis of a strict inversely proportional rationaldwere cannot be international peace and security
without an efficient system of international crimitustice able to ensure prosecution and punishmen
for wrongdoers responsible for the most heinowschkst to humanity.

The nub of core crimes law is with no major disagnent considered of a constitutional nature, be it
under the title of customary layus cogensor natural law. Attention is to be drawn to thetfenat the
present considerations do not confuse primary aedrslary obligations. The prohibition to commit
torture is broadly recognised as a peremptory e quite different to aver the peremptory natofe

383 paragraph 2, 3, 4 and 5 of the Preamble of the FRiatate state as followsMindful that during this century millions of
children, women and men have been victims of urimabtg atrocities that deeply shock the consciesfchumanity,
(...)Recognising that such grave crimes threaten the@esecurity and well being of the wor(d,.) Affirming that the
most serious crimes of concern to the internati@mmmhmunity as a whole must not go unpunished andhba effective
prosecution must be ensured by taking measurefeanational level and by enhancing internationabpgeration,
(...)Determined to put an end to impunity for the pegets of these crimes and thus to contribute ® fghevention of
such crimeg...)"
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the obligation to ensure individual criminal respitaility. However, it is submitted that the logical
conclusion when core crimes are at stake is thasgmution and punishment become themselves
peremptory duties. Two philosophical mainstreams e recalled to size up the duty to ensure
criminal accountability in such cases. On the aaedh naturalists conceive international law as dime
to drive the whole community to peace and justliimad. Accordingly, what is contrary to essential
notions of justice and prevents peaceful co-excgeshall be universally prohibited. The logical
consequence is that enforcement mechanisms negéssansure accomplishment with those norms
must likewise be universally binding. On the othegsitivists sustain that systems lacking
mechanisms to sanction potential offenders of sulbse legal prohibitions present an
insurmountable lacuna. The obligation to take acisoa primary requisite of any valid legal systdim.
the criminalisation of core crimes is not serioushallenged by any country nowadays, enforcement
mechanisms are necessarily required. In this senigginal accountability becomes the compulsory
outcome of the core crimes law system even wittioeineed of engaging on the assessment of treaty
and customary law in order to evaluate the conteargostatus and contents of that dedere aut
judicare principle®® Against this backdrop, the ICC becomes, in the éme enforcer of that core of
human rights which is an inherent component of hudignity whenever States, primarily responsible
for the task, are unable or unwilling to take attio

Constitutional values can only be restricted foe thenefit of other constitutional values, thus
international criminal justice cannot be weighediagt national security interests. Both internalon
criminal justice and international peace and secunjoy of higher status within the international
order. The latter is a societal goal as well asftimmer. However, international criminal justice in
respect of core crimes realm presents very paatidelatures. It shares traits of fundamental human
rights. As previously explained, criminal accouiiligbis a crucial tool in the enforcement of thesh
essential human rights. At the same time, it bésafid safeguards the international commdtiys

a whole. Accordingly, both the single individualdathe international community are entitled to
demand the world for criminal justice. In this senihe parallel between secuntgrsushuman rights,
on the one hand, and international securitgsusinternational criminal justice, on the other, beesm
more evident. The former takes place in the coraéxst State-individual relation; the latter is reésl

to a broader framework: the binomial is composedvbyldwide Realpolitik (often referred to under
the edge of ‘international peace and security’) miamising polity demands, and international criminal
justice as the safety net that promotes the surefvAumankind. Hence, international criminal jasti
can only be balanceds-a-vispeace and security of the international commueatysidered in overall
terms. If it is true that the security of each &tigta necessary component of international sgciinét
latter however is not and cannot be confused withate and self-interested claims conditioned ® th
subjective evaluation of governments.

When States are unwilling or unable to deal witués of peace and security arising under their
jurisdiction, the SC is entitled to step in. laistrictly emergency entitlement submitted to dretsny

384 For a question of length | will not scrutinizeghnatter. However, it is sustained that the dutgxivadite or prosecute
has acquired customary and peremptory nature pecé®f core crimes. See, e.g., Enache and Ftibdyérsal Crime,
Jurisdiction and the Duty: The ObligationAxdit Dedere Aut Judicari@ International Law’, 43VicGill Law Journal613,
1998; Bassiouni and WiseAut Dedere Aut Judicare, The Duty to Extradite eogecute in International Law1995;
Bassiouni, ‘Universal Jurisdiction for Core Crimesstdrical Perspectives and Contemporary Practice¥/a?2]. Int’l L.
81, 2002.

The international community is taken herein asabstract construction rectior, a legal fiction, thus not requiring
precise conceptual definition - which representsright of each and every person not to be strodkis/her essential
dignity. States are certainly relevant at an intsliate level. On the one hand, they shall exemis®@reign powers in
accordance with the will, and on the interest,tef people, on the basis of the ‘social contract't@m other, they are
required to enforce the will of the internationammunity on the basis of the Romaatio popularis International

criminal law lies on the indirect enforcement systéhat is to say that it depends on the actioBtafes to put into effect
its dicta. Because core crimes threaten the vempvaliof mankind, their enforcement does not dependtates’ will as

in this regard States are a means to optimizeytsters and reduce, as far as possible, its legal. gap

385
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of the principle of proportionality as the latteillvbe the legitimising agent of any restriction af
certain right or goal in favour of another.

For the far-reaching powers of the SC when actmgeu Chapter VIl and for it is invoking a threaf of
or breach to, international peace and securitis the UN political organ that incurs the onus of
proving that (i) the non-suspension of the normagiction of the ICC would amount to a strike at
common peace and security, and (ii) the measureaddpted accomplish with the Charter
requirements and with the principle of proportigtyalPart | already analysed Resolution 1593 (2005)
vis-a-visthe UN Charter concluding it has not been issueatoordance with the rules of the Charter.
As far as proportionality is concerned, some carsitions need to be drawn. The SC is obliged to
respect the principle of proportionality even wtemting under Chapter VII. It may only approve
measures that affect States’ rights or obligatibrisevitably necessary and instrumental to enforce
genuine peace purposes. Article 40 and 42 refenetmessarymeasures. Conversely, Article 42
determines that military action shall be undertagely if the resources enshrined in Article 41 grov
to be inadequate. From the mentioned provision gesethe Charter longing to reduce binding actions
from the SC to a minimum. One may argue that thered unbinding nature of SC’s activity remains
untouched even when submitted to the scrutiny op@rtionality since it is up to the SC to value if
the measure is necessary or not. Indeed, Articleefifrs to measures the SC ‘deems necessary or
desirable’; Article 42 permits military action ihe SC ‘considers’ that the measures established in
Article 41 are inadequate. In my view the poweths SC is significantly limited by the scrutiny of
proportionality.

The principle of proportionality can be dividedadrthree sub-conditions: i) the means chosen skall b
rationally directed and probably leading to the alasired; ii) the means selected shall be the less
damaging among the possibilities available to otdwanflicting interests; iii) the damage provoked on
one goal shall be proportional to the benefit poetlion the other. This last test can be assessed in
two ways: i) by directly weighing the benefits agstithe harms caused by the means elected; ii) by
comparing different alternative means in orderdtednine whether an apparently less efficient means
is accompanied by drastic damage on the resulupdras well as the proportional relation between
that alternative means and the harm caused.

The SC neither explained its choice nor tried tal@ate the impact of its resolutions.

As easily withdrawn from the analysis provided forPart I, the Resolution in question seriously
undermine the fight against impunity to which tmeernational community, including the UN, is
increasingly committing to, and the credibility thie ICC. From a legal viewpoint, both Resolutions
run against some of the most well established jples of international law and disregard customary
law. Furthermore, it is not possible to proceearny evaluation of means and results because the SC
did not identify any goal intended to be achievgdrieans of the Resolution. Resolution 1593 (2005)
does identify the situation in Darfur as a thre@apéace and security but such determination lagis a
logical connection to the blanket immunities awadrtlg the SC. The SC passed it in order to prevent
the announced American veto to the referral ofsitheation in Darfur to the ICC. If any threat eridt

to international peace and security it was createthe USA and its menace of veto. As a matter of
fact, the General Assembly declared that a meaasdore international peace and security condists o
the achievement of a balance of power. Consequemdgemonic behaviours represent a serious
threat® The SC should have then provided adequate mespagainst the abusive exercise of the
privilege of vetoing instead of rewarding it aséems to have dor.

386 GA Resolution 34/103, 14th December, 1979.

387 Article 48 of the UN Charter determines that the &ction required to carry out the decisions of §eeurity Council for
the maintenance of international peace and secustigll be taken by all the Members of the Uniteddwator by some
of them, as the Council may deterniin&rticle 49 conversely establishes that the Oigation (thus, comprising the
SC), “.. shall enjoy in the territory of each of its Memtbsuch legal capacity as may be necessary foexieecise of its
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In spite of the previous considerations, were anednclude that the Resolution in question was
somewhat appropriate to restrain a threat to iateynal peace and security and even then it woeld b
hardly feasible to sustain it on grounds of projposlity or necessity. For instance, the SC cowaldeh
had exempted peacekeepers from the ICC jurisdietiand eventually even award the national State
with exclusive jurisdiction — under the strict cdiwh that the latter was to ensure genuine
proceedings. In the absence of such a guarantgreesponding lawsuits other competent States and,
complementarily, the ICC would regain jurisdictidm. reality, there is no need for this kind of
condition if the intent is to avoid nationals ofm8tates parties being submitted to the ICC as the
principle of complementarity already assures itr&ae SC trying to reinforce what is already clear
cut and, again, the solution was by no means jalsté in light of either the UN Charter, the ICC
Statute or international law in general.

Judicial balancing of SC decisions

Referring to a domestic system, Rosenfeld writas th

“Proportionality analysis comprises measuring,irfgt comparing and balancing in relation to
normative standards or values that transcend ptiopality itself. Responsibility for
proportionality can be entrusted to legislatorsphbers of the executive branch or to judges, or it
can be apportioned among all of them. How muchropertionality analysis and balancing is left
to judges depends on many factors, including thiéguidar constitutional order involved and the
particular nature of the legislation and or exemutilecrees at stake. Furthermore, how much of,
and what kind of, proportionality analysis and balag should be optimally left to judges is also
context-dependent (...). Finally, when proportionyaltandards have been set by the legislature
and when balancing is embodied in legislation, Wweetordinary or constitutional, a judge
applying such legislation or evaluating it in cootien with a constitutional challenge may be

pretty much limited to performing a categoricalatetination”**®

The SC, for context and structural reasons, igmat position to ensure a legitimised balancings It
herein submitted that the ICC shall if necessavjere SC decisions which appear abusive, running
counter to the Rome Statute and the UN Chartetth®mne hand, Article 4 of the Statute determines
that the ICC has all the powers and the needed tagmacity to properly fulfil its functions and
display its mandate. Thus, the Court is bound gess all positive and negative conditions for the
exercise of its jurisdiction. The power of the I@Cjudicially review resolutions enacted by the SC
derives from its legal status as an independemrnational permanent Court within the limits
established in the Statut®. On the other, the compromise undertakésra-vis the international
community with respect to the prosecution of pegiets imposes on the Court, in the name of its
credibility and future effectiveness, a behaviouline with the commitment undertaken and stated in
the Preamble of, as well as through out, the SatfitRome. In the endgcriminal law is only
efficacious if the body that determines criminaiityiewed as legitimaté®

The existence of a threat to, or breach of, intiwnal peace and security determined in accordance
with Chapter VIl of the UN Charter is a negativandition of ICC’ jurisdiction®** In line with Article

(Contd.)
functions and the fulfilment of its purpo%eBhe SC has thus the power to determine sanctionase of members’ non
compliance with the UN Charter and the Organisaaeriul binding decisions.

388 Rosenfeld, M.,Judicial Treatment of ‘War on Terror’ Cases in a Carative Perspective’presented on the workshop

on Security and Law: Facing the Dilemmadmld at the European University Institute, Fl@er22-23 January 2009.

389 0ln accordance with Article 19 of the Statute ofniRo the Court shall examine its own jurisdictionveddl as the

admissibility of the case brought before it.

390 Alvarez, J.E.:Nuremberg revisited: The Tadic case’, EJW, (1996), p.25@t seq

391 The jurisdiction of a court consists on both tlwever and the duty that oblige a determined orgah juidicial functions

to assert the law for the case under trial. Itasgorrect to infer that a court only has jurisitiotif it can decide on the
merits of the case. The ‘case’ as a judicial ngatitan entity phenomenologically different fromethctual facts that
constitute and conform it. Accordingly, a court'scision that recognises its lack of jurisdictionlikewise a judicial
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16 of the Statute, only a request to that effees@nted by the SC through a Resolution adopted unde
Chapter VII prevents the commencement, or detemnitlee suspension, of proceedings.
Consequently, the ICC is not only entitled but csually obliged to review the consistency of SC’s
resolutions with the Charter. Article 16 directnmits to Chapter VII, necessarily acknowledging the
capacity of the Court to control the accordanceswfh request with the Charter. It is senseless to
determine the submission of the Court to a speaifie with material insights without accepting tiat
shall have the competence to ensure the respecthfdr norm. Other interpretation appears
incompatible with the nature of the judicial fureti As a court that it is, the ICC has the duty to
analyseex officioall facts that may affect, positive or negatively jurisdiction and, consequently, the
lawfulness of any bar to its jurisdiction. This sieis supported by the well-known theory of ‘indrar
powers’. The judicial activity is to fulfil speciéiinctions, from which are derived the needed redid
powers — even if not directly enshrined in the eesive constituent documétft— that permit it to
engage in, and accomplish with, its mission. Initiald the ‘compétence de la compétentieeory
underpins the conclusions just withdra®hT his argument was used by the Appellate Chamb#reof
ICTY to refuse the claims of Tadi! On its grounds, the Tribunal ruled that it itselis the major
judge concerning the determination of its competett keeping with this view, the Court shall not
attain its judgement only to the formal adequackesblutions, which would be superficial and useles
vis-a-visthe most problematic substantive issues as expldmé art I. From the moment the SC,
allegedly in order to ensure or restore peaceydeis in the criminal competences of the Court, the
latter is fully entitled to ascertain the lawfulsesf such interference.

Against this background, it is not a convincinguangnt that the broad interpretation of threat to, o
breach of, international peace and security adobtethe SC unties it from all legal bindings. As
explained by Castanheira Neves, the committedigalinhature of the legislative power finds its
diametric opposite balance in the autonomouslydical nature of the judicial powét. It does not
mean to substitute the discretionary decision efS& by the ruling of the Court. The Court would no
directly review decisions of the SC, but it can ahdll do it incidentally or indirectly with thergjle
objective of establishing its jurisdiction concemian actual dispute. In other words, the Courttmus
pronounce itself only as far as the legality of thgolution (in light of the Statute and the UN @bg

is concerned but cannot go into the merits of thidipal choice of the SC. Furthermore, the review
cannot be pursued direct and autonomously; thahés Court can only proceed to such evaluation
when decisions of the SC threaten the fulfilmenthef Court mandate in accordance with the Rome
Statute.

Under this perspective the ICC becomes a counteepdo the SC. It will not be a power that
competes within the common political market of posmeut a power through whiche power suffers

(Contd.)
decision as well as a statement regarding the cgipé law to the case in question; in Caeiro, Har&s e escuros de um
auto-retrato: breve anotacdo a jurisprudéncia ditsuffais Penais Internacionais para a antiga Jagesk para o
Ruanda sobre a prépria legitimac&Direito Penal Internacional para a Protec¢do dog@ios Humanos. Simpésio da
Faculdade de Direito da Universidade de Coimbra efBe-Institut de Lisboa, 2003, p. 215-216.

“... an international court has the power to determimeether it has jurisdiction in a particular case/em if there is no
express provision giving it the power to dd so “indeed, a court has a duty to determine its own eternezé. Hall,
‘Article 19', Triffterer (ed.),Commentary on the Rome Statute of the Internati@namhinal Court. Observers’ Notes,
Article by Article p. 407.

39% sarooshi The Powers of the United Nations International Criadi Tribunals’ Max PlanckUNYB 2 (1998), p. 14%t
seq, for whom the determination of the inherent paa@frthe Tribunals is to be dealt with exclusivielythe organ itself
in the name of the ‘compétence de la compétence’.

394 |CTY, Prosecutov. Dusko Tadic, 2 October 1995. Available online atwwun.org/icty.
395

392

Cstanheira NevesEntre o ‘Legislador’, a ‘Sociedade’ e o ‘Juiz’, oantre ‘Sistema’, ‘Funcé@o’ e ‘Problema’ — os
modelos actualmente alternativos de realizagacsflicional do direito”,Boletim da Faculdade de Direito de Coimbra
74, 1988, p. 1'...a indole politica (comprometidamente politicdd funcdo legislativa [tenha] o seu contrapdlo na
indole juridica (autonomamente juridica) da fungéigsdicional’.
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the competition (the limit and the critique of ity and legitimacy) of Law?® The argument used by
the Trial Chamber of the ICTY in the Tadic c&§eaccording to which a pronouncement of the SC is
a political question and consequently non-justigaby the Tribunal finds no support. The
understanding of the Trial Chamber is incompatiblth the social legitimacy that brands, and is
inherent to, justice. The Court of the United Nasidtself recognised that the SC is not completely
free from limits and binding&? A fortiori, the review of SC’s decisions has to be considamanly
possible but due, in particular when they permdlagéeinternational criminal law realm and affect
fundamental rights of victims, the accused, duegse and critical legal principles. By reviewing th
lawfulness of SC decisions in the terms explainied,ICC provides individuals and the international
community with the guaranty th&ealpolitik will be, within the limits of the UN Charter andeth
Rome Statute, submitted to the scrutiny of Law.

From the viewpoint of criminal policy and democcatationales it seems clearly preferable to endorse
judicial balancing as opposed to the political haelag the SC can and has been furthering. It would
much benefit the principle of equality in intermatal law and safeguard sovereign equality of States
especially as the ICJ has always shown reluctanpeanounce itself on the action and powers of the
SC. The ICC is in position to be a counter-weightite SC. UN members do not enjoy veto rights in

the General Assembly and thus it is impossibleréwvgnt any abusive behaviours from the permanent
members of the SC. Attending to the fact that thenlmer of States negotiating the ratification of the

Statute of Rome is always increasing, the Court smyehow equilibrate the abuses verified within

the SC.

The categorical approach

In Rosenfeld’s previous quotation, he somewhat shmiuctance towards the so-called categorical
approach, that is criteria or rules previously fEbsiby law or government’s regulations conditioning
judicial balancing. It is not difficult to understa the Author’s reasons. The executive does natapp

better suited for determining the terms of balagdior it looks for efficiency which in the present

times of globalisation and consumption is muchchiga to the logic of liberal markets and its final
goal of growing wealth. Executives follow rationalef self-interested claims whereas universal
human rights are awarded low importance, if anyalht Legislatures can also be made actors of
balancing. However the previous critiques are ashmwalid also in regard of Parliaments. The

3% Castanheira Neve§) Instituto dos Assentp4983, p. 64 et seq‘:.. nao é o seu um poder que concorra no comum
mercado politico dos poderes, mas um poder atr@eégual o poder sofre a concorréncia (o limite erética de
validade e de legitimacao) do dir€ito

397 1CTY, Prosecutor v. TadicTrial Chamber, 1997.

3% See ICJQuestions of Interpretation and Application of tH&71 Montreal Convention Arising from the Aerial lent

at Lockerbie(Libya v. USA), 1989. The Court recognises that the SC is neat from legal bindings, in particular with
regard to the accomplishment of obligations arising of the UN Charter. The Court considered thatsuafficient
evidence ofnala fideor ultra viresbehaviour was presented by Libya at the prelinyirstaige; therefore, the Court could
not order interim measures nor the suspension dR&Dlution 748. The Court considered that Article tQfped any
rights Libya might have under the Montreal Convamtidotwithstanding, had Libya invoked a differenbgnd ofultra
vires — that a coercive demand of extraction for a &atevn nationalcould be deemed contrary to sovereign rights
under general international law then, in the words of Acting President Odayduld have instituted a totally different
litigation, and whether or not the Court has jurisibn to deal with that issue is a completely différessue Judge
Lach, in its separate opinion, stressed that tléside of the Courshould not.. be seen as abdication of the Court
powers.The ICJ did neither assume that SC’s decisionsusticiable nor withdrew its competence to reviée organ
determinations in case of violation of the UN Chart€ee Franck, “The ‘Powers of Appreciation’: Wisahe ultimate
guardian of UN Legality?”AJIL, 86, 1992, p. 522-523, positing with respect ®Itbckerbie case that there are such
limits and they cannot be left exclusively to tleeuBity Council to interpret. The legality of actoby any UN organ
must be judged by reference to the Charter as astition’ of delegated powers. In extreme cases Gburt may have
to be the last-resort defender of the system tagity if the UN is to continue to enjoy the adherafdts members. This
seems to be tacitly acknowledged judicial commounnmpto
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interplay of political powers and parties’ privéddbies continue to be felt in this realm as wehus,

it is highly improbable that a political organ cdutver transparently display or guide balancing.
Courts shall be recognised to a certain degreed€ipl discretion in order to be able to pondering
conflicting, though prominent, goals. One couldugrghat judicial balancing furthers courts to make
policy. Instead, it is considered that in such saseurts will not be making policy but rather
interpreting the law and filling in legal lacunadl laws imply policy, grounded on morals and vaue

If this is the kind of policy one is fearing courtsay make, there is nothing to be alarmed abotit as
corresponds to nothing more and nothing less theexercise of proper judicial functions.

Martin Scheinin supports a proficient combinatioh jadicial balancing with the categorical
approach’® The Author argues that balancing should somehotvtara certain extent be defined
instead of awarding the judicial power with sudiexel of discretion that would permit it to decide

a case by case basis, which is probable to leatktitable decisions in respect of similar casés
risk becomes bigger when one is facing

“less perfect constitutional systems where the wfléhe judiciary may be confronted with a
number of challenges and where the executive mag bHective means to prevent a future case
ever getting before the highest judicial organ.those situations, a Supreme or Constitutional
Court may best perform its task if it adopts a égatrical’ approach in respect of the most
fund%rgental rights of the individual, on the ficgtcasion that arises — as it may also be the last
one”.

Another flaw pointed out to pure judicial balanciisghat it may lead to results opposed to the ones
initially intended. Precisely, there is a generalidf that courts will enforce law. However, it may
happen that trying not to condition future casesris will not be sufficiently assertive concerning
non-disposable rights or peremptory norms, thustiorg legal-holes which could be wickedly
manipulated.

In my view, it is advisable and safer to acknowkedgme non-disposable norms which are not open
to discretion, be it political or judicial. Whensgiaying judicial balancing, the ICC would alredsby
submitted to a certain extent to the categoricar@gch. The interplay of Article 13 and 16 of the
Rome Statute and the principle of complementariguees that the Court will show reverence towards
the needs of international peace and security, wisiclifferent from giving in before strictly padtal
decisions which reflect purely individualistic seiterested claims of politically powerful States.
Furthermore, the Court is bound by general primspbf law, in particular the principle of
proportionality.

Conclusion

Political manipulation of law within the SC based the openness of ‘international peace and
security’ will certainly keep on occurring. Noneliags, one can argue that a new, though very djstant
light can be seen at the end of the tunnel.

The ICC is a permanent court. Its legal capacitjuittes, in accordance with the doctrine of inherent
powers, all necessary prerogatives to ensure thieisg of its judicial functions in independeniter
That is to say that the ICC can and shall analyis8Gresolutions able to interfere with its adiyi
blur its independence and violate the Statute sh&®dnasmuch as the Court is the last interprdter o
the Statute and independent from the SC it canlededor the abusive nature of particular decisions
and not follow them. The review powers of the IG€ most important if one takes into account the
reluctance of the ICJ to directly or indirectly pounce itself on the exercise of SC powers, thaugh

39 gcheinin, M., Terrorism and the Pull of ‘Balancing’ in the Namé Security; presented on the workshop Security
and Law: Facing the Dilemmakeld at the European University Institute, Fleer22-23 January 2009.

400 |hidem
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should not be excludeab initio to resort the UN Court on the matter in the framéwad an Advisory
Opinion. By indirectly reviewing SC decisions, t#&C will ensure that international criminal justice
in respect of the most heinous attacks to humasinot inevitably at the disposal Biealpolitik The
Court would ensure a legitimised forum of balancofginternational peace and securitig-a-vis
international criminal justice. In doing so the I®@comes a counter-power to the SC which will
hopefully reduce abuses of power.

Were the ICC to conclude for the illegality of theneral immunity established in Resolution 1593 it
would still be entitled to keep on with the invegstiions in Darfur as, in accordance with Article 44
VCLT functioning as a guideline, the nullity of anp does not extend to the full body of the legal
instrument.

The walk down this path is indeed difficult and b¥aging, requiring the SC members, which are also
Parties to the Rome Statute, to honour the comg®itiiey have freely engaged in. Otherwise, it
seems international criminal justice will be doontedack away instead of continuing its walk from
the  successful attainment that the establishment dfie ICC  represented.

121






The State as Sniper:
Targeted Killings - Corrosion of the Principles ofJustice as a Reaction to Terrorism

Felix Herzog

The liberal tradition of criminal law based on thde of law and on respect for the constitutional
rights of the offender is fragile. Since its bidhring the great revolutions of the™8entury it has
faced opposition from the restorative forces whiglve tried to make use of situations of fading
awareness to substitute it with the pure logichefppower and to use it as a brute instrumentaef8tc
Anyhow, the liberal tradition of criminal law withs principles and guarantees has achieved deep
roots in the collective consciousness of the pedples, the citizens have developed a keen sense of
awareness and an ability to distinguish situatiwhgch are not governed by law and justice but by
arbitrariness.

As a result, there are plenty of examples in thetohy of mankind, where political power’s legal
servants tried to provide a dubious legal legitiorato acts of arbitrariness and injustice. Butstho
efforts are often so diaphanous that people areonvinced of such legitimacy and are confirmed in
their initial impression — according to the prové&vihoever has the power, determines what is just” -
that such legitimations do not bear on principlelsw but only are a form of law-nihilism.

In the age of relativism in jurisprudence it istaarly complicated to say what is lawful. On théet
hand it should be possible to say what is consitlassflagrant breach of law, injustice that criasto
heaven. In this way, philosophy of law should becmved as aphilosophia negativa which
delineates the frontiers of law from legal wrdffgln such a philosophy a crucial point would be to
deliver a justification for the prohibition of staknemies liquidation on the basis of the categbthie
intangibility of human dignity (Art. 1, Par. 1 Geam Constitution}®?

But, as we all have to register in the discourseaditics and law, nowadays the term of human
dignity tends to be watered down and put into qaesh the fields of constitutional and criminaila

by theorists and the practitioners of the stateemiergency. A prominent German professor of
Constitutional Law, Otto Depenheuer, appeals i ok (published August 2007) “The self-
assertion of the rule of law stat&”for “thinking the unthinkable” and concludes, ttiae “state of
human dignity” is doomed to failure in its fightaigst terrorism, if it acknowledges its enemies as
subjects of human rights. According to him, the repedoes not merit treatment and judgement
according to the legal order rules. As Depenhetaes, the enemy is not entitled to this right cose

he fundamentally opposes this legal offférTherefore he does not even have the right to be
prosecuted and punished according to criminal lakst because “enemies are not to be punished;
they are to be annihilated*®

Given this way of speaking and in the face of sanhapodictic train of thought, it is admittedly
difficult to stay serene. First of all | would like make some remarks to the origin of such a lwidy
thoughts taking as an example the positions of tBerman professor of Criminal Law Michael
Pawlik.

401 Basically on this issue NaucKgber die Zerbrechlichkeit des rechtsstaatlicheraféchts Kritv 1990, p. 244

402 Aphout that Hassemer, WUnverfugbares im Strafprozel3, in: ders., StrafenRechtsstaat2000, p. 97 referring to
Arthur KaufmannGustav Radbruch, 1987, p. 154.

403 See also Kaufmann,. AVoriiberlegungen zu einer juristischen Logik @mtologie der Relationen, in: Rechtsthedti2
(1986), p. 257 (275).

404 Otto DepenheueSelbstbehauptung des Rechtsstaates, Paderborn 2007.
405 Op. cit. p. 62.
406 Op. cit. P. 64.
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But before that | would like to draw your attentinthe following:

According to the prominent position of human dignit the German constitutional legal order and
under the terms of the recently once again confirjpgsdiction of the German Federal Constitutional
Courf® it cannot be doubted that the respect for hunignitst as the basic legal norm before every
other legal norm prescribes the material validitgach law in such a rule of law organised stataatT

is true also in its fight against terrorism. Thepect for human dignity is to be conceived as an
imperative canon before any process of law makimdy éxecution of law. The point here is not an
escape to an idealistic view on law based on mgtagdl categories or a naive view of the reality in
the aftermath of the disillusion following the 9/attacks.

Appealing for the assertion of the human dignityangerecognising the human being as a person in an
existential sense. The person and its inviolabityccording to the classical philosophical tiadit

the object of legal protectigpar excellenceThis idea is expressed in a memorable way in Hege
Philosophy of Law through its basic legal rule “B@erson and respect the others as peré8tshe

core of this legal rule is in modern terms the ratie principle of reciprocal recognition between
individuals as well as the epistemological prineighf the compatibility of perspectives (as a
requirement for the existence of a shared wdfft).

We suspend the recognition towards persons ifi bfteing considered them as enemies, we argue for
the legality of the pre-emptive and clandestineuabidn of these persons, their secret detentioeund
miserable conditions or their killing in an ambu#hthis is accepted as legal action, we leave yever
sense of lawfulness behind us and accept a shetarmmental-functional execution of power.

In light of the international ostracism towards @arable activities authorised by the Argentine
military dictators or by Serbian paramilitary commdas during the battles around Sarajevo, such an
assessment could only have happened because tlpatdmiity of perspectives and the respect for
human dignity towards presumable terrorist enemagsbeen given up. In this way those persons are
equated to dangerous beasts and distanced frogaka(leiman rights-based) level. The fundamentals
of a law culture which focuses on human dignityiarthis way put into question, especially wheis it
assumed that something like this can be concepahliia legal categorisation.

Nevertheless - and that shows, what jurists aratlef, when they get corrupted by pottr there
are many historical examples of lawyers, who emgdoyheir intellectual abilities “to think the
unthinkable”, to knit a coat of legal legitimatidor power abuses and contempt of human dignity. In
the history of the German jurisprudence, Carl Sthistands to the forefrofit; a thinker, still
considered a fascinating intellectual, brilliantlist and radical political philosopher. He is daeld in
the above mentioned book of Otto Depenh&fes well as in the world of ideas of Michael Pawli
which is to be outlined below, as a beacon of wisdo the field of the theory of emergency state.
That same Carl Schmitt, who is often admired aggpiring intellectual as far as the handling af th
threat produced by terrorism is concerned, proddirtne brutal assassination of Hitler's opponents
inside theNationalsozialistische Deutsche Arbeiterparf®SDAP) as an act of legitimate law-
making. Writing 1934 about Adolf Hitler's killingammmand, he proclaimed that “Theélhrers deed

407 The First Senate of the German Federal Constitafti@ourt admitted with his judgement of 15 Febru2®96 — 1 BvR
557/05 — (= NJW 2006, p. 751) that an authorisatioshoot an airplane, hijacked by terrorists waddsist a violation
of constitutional principles and clearly recognisied human dignity as an ultimate value of the tari®nal order.

408 Hegel, G.W.F.Grundlinien der Philosophie des Rects36.
409 gee about this Herzog, Pravention des Unrechts oder Manifestation des BeEhankfurt a.M. 1987, p. 104.
410 Cp. Rithers, BEntartetes RechiMiinchen 1989.

411 Cp. Ruthers, BWer war Carl Schmitt?2NJW 1994, p. 1681; from the same authdtes und Neues von und tber Carl
Schmitt NJW 1996, p. 896.

42 Op. cit. p. 39.
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is an act of genuine jurisdiction®>® So much about Carl Schmitt... Well, the quotationsoéh a

thinker doesn’t mean that those who do it, sympgathith fascist ideology; however, if the incentive
of such a quotation relate to a desire for provonathat would be a clear indicator for the affyriior
a totalitarian way of reacting against terrorisfh.

Michael Pawlik — a Gunter Jakobs disciple, someboarwhelmed by the desire to outbid his masters
controversial theory about “criminal law of the em@**® — seized the opportunity to illustrate his
provoking thesis inspired by Carl Schmitt in ancdetin theFrankfurter Allgemeine Zeitun@FAZ),
entitled “The terrorist doesn’t want to get rehahied”*'® In a train of thought, already known by
Jakobs, wavering between analysis and normatividywhites: “The fact that modern terrorism
constitutes a functional equivalent to the war veabg states, cannot be ignored by the law”. So, he
implies that an orientation towards categorieshef law of war should basically not be denied to a
state attacked by terrorism. Furthermore he stdled; a strict distinction between a rule-based
framework of defence in the shape of police anthicial law and a much more “robust” law of war
has been overtaken by the reality. And then Paedifls: “Do we sacrifice in this way the human
rights status of terrorism instigators in favour mfre efficiency aims? Not at all”. After having
demonstrated that this would not be legally possiblGermanyde lege lataPawlik descends to his
programmatic essende lege ferenddwithin the scope of a new prevention law withreelements

of the law of war, the point is the elimination thie opponent and that by means of detention or
killing, also beyond and outside of particular c@nbperations”. At the end of this treatise Pawlik
praises Carl Schmitt, who diagnosed early thahalac's task is “to call a spade a spade”.

Due to the fact that positions like this are gettmmore and more popular amongst politicians and
lawyers in Europe | would like to discuss, if tkhlaimed right to kill, also outside of particulasrabat
war operations — for this phenomenon the term rgfetad killing has been established — accords with
the criminal, international and human rights laguieements for state actions, or furthermore, & th
state puts itself through such actions on a levil avoutlaw sniper.

It would be beyond the scope of this chapter toreskithe issue of the law situation in the United
States of America, following the declaration on thar on terrorism through President Bidsh.
Beyond any political argumentation it can be assethat neither in Germany nor in the European
Union’s area of freedom, justice and security aatteclaration of war as well as a state of defence/
emergency be said to exist regarding the ‘conflaéth terrorism. That can be seen by the framework
decision of 13. June 2002 on counterterroftdstipulating in Art. 1 that the member states staddé

“the necessary measures to ensure that particotantional acts defined as offences under
national law shall be deemed to be terrorist ofésnavhen they are committed with the aim of
seriously intimidating a population or seriouslystibilising or destroying the fundamental
political, constitutional, economic or social stiwres of a country or an international organisation
by means of attacks upon a person ‘s life, kidmappr hostage taking, seizure of means of
public transport etc.#?

413 gchmitt, C. Der Fiihrer schiitzt das Reglleutsche Juristen-Zeitung 1934, p. 943.

414 gee on this issue my articlEerroristische Netzwerke und para-totalitires StralfitsdenkenKritV 2006, p. 343.

415 An outline and a critical review of this theorpid p. 343; in original in Giinter JakobBerroristen als Personen im
Recht? ZStW 117 (2005), p. 839.

416 EAZ Nr. 47 of 25 February 2008, p. 40.
417 see about this my articleerroristische Netzwerkep. cit. p. 343.
418 ABIEG Nr. L 164/3 of 22 June 2002

419 On the definition of terrorism see also the ComrRasition of the Council of the European Union of 2&cember
2001, AbIEG L 344/93 of 28 December 2001.
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Thus, terrorism is described as an especially seririme, whose investigation, prosecution and
conviction is subject to the authority of natiotel enforcement agencies and criminal justice — and
not to the authority of the armed forces and bymeesd military action.

For this reason we should take a close look atilpleskegal legitimations of employing deadly action
against terrorists.

It is regarded as a central principle of the lawself-defence that the law should not yield against
unlawful acts — but this gives no right to elimiméthe enemy”. Under the aspect of the abuse of law
the idea that exercising the right of self-defeigenot allowed to mutate into an unlawful act,
constitutes an inherent part of the self-defenagmdic. Although recently there is a lot of conéursi

in the German criminal law literature about thissibaassumption, particularly in the field of the
justifying cases of so-called rescue torftftenobody has challenged the dogma that acting Ifa se
defence presupposes a self-defence situation othier words an immediate unlawful attdtkA
preventive self-defence is not legitimate, so ituldobe unlawfuf?? Although “thinking the
unthinkable” is propagated, it is however not covedgle that the targeted killing of a sleeper, of a
Islamist terrorist not caught in action could benpoehended as such a defence of a current unlawful
attack.

However, a broader criminal law perspective atléwel of justification also generates nothing that
could be useful as a justification. Of course weldaohink about the possibility to consider a “gleg
terrorist as a danger in terms of a justificatonyeegency (8 34 German Criminal Code). Within the
scope of the necessary weighing of interests betwike threatening danger and the threatening
infringement of rights of the person concerned liyy émergency act, somebody could try to sketch
comparable scenarios (always bearing in mind tissipoity of attacks, such as in New York, Madrid
or London). However, because of the impossibildybalance between the protected interests, the
conflicting interests are in this constellationtbé same value: in both cases lives of individaaés
concerned. Since in the same time life is constlasethe utmost protected value in our law culture,
which cannot be outweighed by another protectatilrest, one can read in the two most renowned
commentaries of the German Penal Code: “acts bfigiin state of emergency cannot be considered
in any case as justifiet? and another statement: “the prohibition of killimpocent persons, who did
not commit an attack is a fundamental legal prilecgmterior to the staté®*

Thus, since such a sleeper is in the terms of dmter-terrorism discourse a dangerous individual,
but in the terms of Criminal Law a non-attackingaoent person, his pre-emptive liquidation doesn’t
come into consideration.

As a next step is to be demonstrated through aeptatson of the international law of war positions
about targeted killing that even if we were at \@gainst terrorism, such targeted killings outsifle o
particular combat actions could be justified onjyrheans of an utter deflection of 14®®.

Targeted killings as state practice are common.aAzominent example and a matter of judicial
dispute is the practice of targeted killings agakiamas member$® The most important question in

420 About the present status of discussion cp. NK-Sfg&zog), 2nd. Ed., Baden-Baden 2006, § 32 Rn. 59, 67
421 |bid, § 32 Rn. 26 et. seq.

22 |pid, § 32, Rn. 31.

423 schoénke/Schroder-Lenckner/Perron, StGB, 27th.Miinchen 2006, § 34 Rn. 23.

424 Fischer, StGB, 53rd. Ed., Miinchen 2006, Introduct®§ 32 Rn. 2.

425 A brilliant outline of this discussion in SchmiEtvenich, H.F.Targeted Killing,Frankfurt a.M. 2008.
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this context is whether those targeted killingsadoreign territory can be considered as a caseltf
defence.

Both Art. 51 of the UN-Charter and the internatiotigsstomary law recognise a natural right to defend
oneself against aggressitih.So we have to clarify if terrorist attacks areb® considered as acts of
aggression in this sense.

The fact that terrorists are not considered tothte aggressors does not constitute an obstactbdor
application of the state emergency rules — thisldveaem to be the latest development in the fiéld o
international law after the 9/11 atta¢k& That however does not suspend the broader preitgof

the self-defence right, analogous to the self-dedegituation, which is necessary for the applicatb

the criminal law self-defence right, namely thestaice of an armed attack. Such an attack is
assumed, when through a terrorist attack a greabauof persons is endangered, or when people die
or when institutions of great value are destro{f@dHowever self-defence state acts are first of all
liable to a time limitation, a fact that seeminglys been ignored by the US National Security Sjyate
(NSS) doctrine of the “pre-emptive self-defen&®ln this way a classical international law debate i
taking place close to the dogmatics of the crimlaal self-defence construction. In the range of thi
debate it is demanded that the attack should alwaysurrent and the period of time between the
attack and the act of self-defence as short asipes¥d

The proximity to the criminal law self defence miis also effective for another classical inteiorai
law formula (the so-called Webster doctrine), whittegrates an imminent attack into the notion of a
current attack® Thus, it is accepted in the international law disse that the USA could already
start their self-defence act against the Japartesekan Pearl Harbour at the moment of the aittgaf
approach? In contrast, the Israeli attacks of 1981 agairesfjilnuclear reactors were condemned by
the UN Security Council as a clear violation okimtational lai*, because there is a rule — exactly as
in criminal law — that self-defence is only legitite under the circumstances that inactivity would
lead to an immediate occurrence of the armed atfadk this respect the theoretic construction that
the bare existence of a terrorist organisatiorgisvalent to a continuous attack as a legitimafmm
self-defence acts can not be accepted. Furthermorepeated attacks by particular terrorist
organisations do not justify a consideration afsth attacks as a permanent attack, against which it
would be admissible to take the appropriate measatrany place and at any tiftie.

The opposed view, held by the Bush Administratiorgwn also as the Bush doctrifeand typified

in the National Security Strategy (NSS) does notitnfalso according to a prevailing view in the

international law literature) our approval. Accarglito this view, the NSS is considered as
incompatible with the internationally accepted pibition of violence and alludes to the enormouk ris

(Contd.)

426 bid, p. 12 et. seq. That was also the subjectemaf a judgement of the Israeli Supreme Courtd862as some Israeli
human rights organisations considered these tatddtings as state assasinations and institutegl @roceedings
against this practice: this judgement availabléttp://elyonl.court.gov.il/Files_ ENG/02/690/007443007690a34.pdf.

427 Op. cit. P. 50 et. seq.

428 |bid, p. 57, 68.

429 \bid, p. 72, 81.

430 |pid, p. 131 et. seq.

431 |bid, p. 128 et. seq.

432 |pid, p. 136 et. seq.

433 \bid, p. 139.

434 SC Res. 487 (1981) of 19 June 1981.
435 gchmitz/Elvenich, op.cit., p. 141.
43 |bid, p. 143.

437 The text of this doctrine available in: www.whitefse.gov/nss/nss.pdf.
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of abuse, when states consider that they are asghoto act in self-defence in spite of the lack of
objective criteria. Those actions can also notegiimate taking into consideration the proportiggpa

of a justified defence. Thus, at such a momentefgmptive self-defence the quality and intensfty o
the presumptive threatening attack cannot be fere$é

This aspect refers back to the necessity and ptiopality as central criteria for the justificatiaf
self-defence actions. The International Court sfide in itsNicaraguaruling in 1986 pointed out that
“self-defence would warrant only measures whichpamportional to the armed attack and necessary
to respond to it*>® Where such particular measures go beyond thesednades, this act is to be
considered as a breach of the prohibition uporutieeof violence. In this way, the measure of tadet
killing is only then legitimate when it constitutdse last possibility of self-defence against aspr

attack?4°

Even if it were barely imaginable that the commyit states within the framework of the United
Nations would create a right to war with preventelements, which would legitimate pre-emptive
targeted killings, some comments n respect of matéional Humanitarian Law are necessary, in order
to clarify to what degree of destruction of ougdéculture this would lead.

We could agree with those who advert to the spegiality of the armed conflicts between states and
international terrorist organisations (Keyword: msyetric armed conflicts) and point out that
terrorists cannot invoke the combatant st4ttiBut we have to point out that the US Supreme Court
ascertained in its ruling Hamdan vs. Rumsfeld th& cannot lead to a full break-up of the legal
framework from the International Humanitarian L&#%The humanitarian minimum guarantees (Art.
3 of the Geneva Convention) are nowadays considered binding for the “war against terroristi”

so that the ruling of the US Supreme Court dravesdbnsequence and declares the illegality of the
military commissions, which have been establishgdtti® Bush Administratioff! That means,
furthermore, that illegal combatants may not bédilat any time and outside of particular combat
operations. Terrorists as legitimate target subjecterms of Humanitarian Law, as soon and as long
as they directly participate as illegal combatantthe armed conflict. When illegal combatants back
out of these conflicts, in other words in theinptie sphere, their civilian status is revived, st they
should also enjoy the protection of the civiliapptation?*®

At least some remarks are due as to the humarsrdiimension: from Art. 15 Para. 2 ECHR draws a
linkage between international Humanitarian Law dndnan rights: this article stipulates that a
derogation to Art. 2 ECHR (the right to life) isrpgssible only in lawful acts conducted in the cmur

of an armed conflict. So, targeted killings carmpleemissible only within acts of war and not as enip
attacks outside an armed conflict. This principperesponds in this way to the basic core of human
rights, which is people ‘s protection from arbiimass, abuses or violence of stdf@<zurthermore
Art. 15 Para. 2 ECHR prescribes that the rightif® ¢annot be suspended under reference to a
national state of emergency. As a matter of fadt ArPara. 2 ECHR contains exceptions from the
right to life by using force which is no more thabsolutely necessary”, a) in defence of any person

438 gchmitz/Elvenich, op.cit. p. 148 et. seq.

4% |GH, Nicaragua vs. USAL986 ICJ Reports, p. 14 et. seq. (p. 194, para. 176)
440 schmitz/Elvenich, op. cit., p. 158, 161.
441 |bid, p. 168 et. seq.

42 ys Supreme Court Hamdan vs. Rumsfeld, Judgment of 29 June 2006, available in
www.supremecourtus.gov/opinions/05pdf/05-184.pdf.

443 gchmitz/Elvenich, op.cit., p. 180, 187, 196.

444 US Supreme Court, op. cit., p. 53 et. seq.

448 gchmitz/Elvenich, op.cit., p. 205, 232.

448 bid, p. 236, 238, 245.
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from unlawful violence, b) in order to effect a falvarrest (...); c) in action lawfully taken for the
purpose of quelling a riot or insurrection.”

The criterion of the absolute necessity is inteégmtenarrowly by the European Court of Human
Rights, which demands a strict control of propardlity. — Concerning the course of action of the
British army towards Provisional Irish Republicamy (PIRA) terrorists, the Court argued that the
fight against terrorism should be organised in & which could avoid deathly escalati#fiBut also

in the wake of this confrontation the state hasagbvto consider the possibility of using other
available milder measures, which could eliminate threat emanating from the terrorist persons.
Consequently the targeted killing of a terrorisil e absolutely necessary in the terms of Artag R
ECHR only in a case of a serious, imminent thrééifeoand after having exhausted all other avdédab

meang'®

Thus, we don’'t need to argue any further that tadyéillings are always unlawful, both when they
have a preventive character and when they arededas bare punishment actions; then in both cases
they run contrary to the rule of law and the faaltguarantee&®

Human rights must not be sacrificed to counterotésm, as per the statement of Kofi Annan before
the Commission on Human Rights on April 12, 26U2A state which provides for the respect of
human dignity and the guardians of human rightsikhoot be denounced as weak, politically open to
blackmail or irresponsible towards the potentiatdesm victims?>* The ‘liquidation’ of enemies
cannot be considered as an option under the rundf? The state that within the framework of a so-
called “innovative” law of prevention commands, rgas out or authorises killings through state or
paramilitary units outside of armed conflicts, Eng a means, which negates the respect of human
dignity as a basic principle of the Constitutionveal as the international humanitarian law and the
human rights, even if the protection and the safétgredominant community interests are supposed
to legitimate these acts. Thus, the targeted dietikiuman is not anymore perceived and treated as
human being with rights (or as a legal person)rhthier as an enemy, as a dangerous beast, which
should be eliminated.

The state acts through targeted killings as a snipleose activities do not anymore refer to law and
justice but only to an ethos which serves to disgsata an atmosphere of intimidating control through
the arbitrary use of force.

The state as sniper infringes the human dignityhef affected persons as well as the accomplished
standards of International Humanitarian Law to saohextent that itself looses its dignity and its
(moral) legitimacy. Thus, we should regard as dremorism’s gravest consequences the fact that we
can find more and more politicians and even legabkars who are advocates of such a terrorist.state

447 ECHR,McCann and Others vs. UKlpdgement of 4 May 2001, Reports of Judgementacisions, 2001-XI1, p. 333
et. seq. (paras 202 et. seq.)

448 gchmitz/Elvenich, op.cit. p. 254.

44 |bid, p. 254.

40 press Release SG/SM/8196, available in: www.urNengs/Press/docs/2002/sgsm8196.doc.htm.

41 As Depeneheuer suggested, op. cit. p. 26.

42 g0 Pawlik, op. cit. (Fn. 16).

129



