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Abstract

The current paper explores the capacity of the Atige, Italian and Romanian Legislatures
to hold the Executive branch of government accduatéor its policy initiatives issued by
emergency Executive decree, rather than normadl&gie proposals (NPL).

The major questions the paper attempts to answeerndrat makes Executives prefer to
promote their policy views extensively by Decresther than NPL, even when the situation is
not of emergency and necessity? What explains #padty and/or willingness of the
Legislatures to hold the Executive accountable byerading or rejecting the Executive
decrees that infringe with their primary legislatifunction?

| argue that the issuing of Executive decreesretianal policy promotion strategy when
the Executive faces bargaining problems in Legisét while the level of Executive
accountability to Legislature function of amendimgd rejection rates of Decrees is
determined by the constitutional definition of teemcts in favour of either one of the two
branches of government. Furthermore, when the Besreonstitutionally defined to enable
to the Executive to prevail over the Legislatutee former will issue them excessively,
namely at a rate that is higher than required leyldargaining problems that it confronts in
Legislature.

Keywords

Executive decrees, Legislature, accountabilityo y#ayers, democracy, Italy, Argentina,
Romania.






.  INTRODUCTION

The current paper is focusing on the Executive eékedssued under the constitutionally
defined pretense of urgency and necessity. This iegislative act that bypasses the
Legislature in the process of policy makinghe Executive decree of urgency and necessity
differs from normal procedure legislation initiatday the Executive (NPL) in one
fundamental aspect. The Decree ideafacto law and not a simple legislative proposal: it
requires only forwarding to the Legislature in ard® have legal effect, under the
constitutionally defined pretense of necessity angency, before it enters the legislative
debate. The Executive does not have to consultLéggslature about its policy options
promoted through this type of Decree, as it does meed to wait for the outcome of
legislative deliberations. The Decrees are evelytudcussed in Legislature, but the policy
scrutiny takes place ex-post, when these unilajeolity acts had already generated legal
effects for a specific period of time, sometimearge

In contrast, a piece of legislation initiated byeEutive through normal procedure (NPL)
is not a law as such, but a simpégyislative proposallt requires debate and approval in
Legislature before it can have legal effect, thenefinvolving waiting time on the part of the
Executive, policy scrutiny in Legislature and inbestitutional bargaining.

It is precisely this difference that explains tleb@arly attention given to the Executive
decrees of urgency and necessity (Carey and Shuf#98). It had been claimed that the
excessive use of these acts represents the usurpafi the Legislatures’ legislative
prerogatives, which in turn is considered a serimfsingement with the principle of
separation among the main powers within the $taitee ideals of democracy and democratic
representation are called into question when thecttxwe branch of government ends up
legislating extensively above the Parliament or @ess, taking on functions that are the
institutional prerogative of other branches of goweent, through the abusive use of a
resource (the decree power) constitutionally deffire be usedonly in exceptional
circumstances.

An important clarification ought to be made heree tuse of emergency decrees is
democratically legitimate (from a legal standpqirg)nce the power to issue emergency
decrees is constitutionally defined. However, thesg of this constitutional provision, i.e.
use of emergency decrees even when the Executivat isonfronting a situation of urgency
and necessity, is not democratically legitimateisTabuse becomes possible because the
Constitutions leave it to the latitude of the Exeeito decide what an emergency situation
is. What brings into question the democratic aspégovernance by Decree is the abusive
use but also the very large number of these acsnme countries: the Executive issues more
Decrees than normal legislative proposals, but aisen the number of approved Decrees is
higher than the number of approved Executive-it@tidegislation through normal legislative
proposalsln some new democracies, the large number of ypis bf Executive decree had
been associated with the practices of the previtusdemocratic regimes, and therefore
considered antithetical to the ideal of democratinsolidation (O’'Donnell, 1994, 1996; Linz

! Carey and Shugart (1998) provide a detailed caiEgon of Executive decrees according to theimstitutional definition
and their subsequent policy bargaining power.

2 The concern refers to thexcessive usef decrees, not necessarily to the existence éttational provisions granting the
Executive decree power of any type, including tleei@e of urgency and necessity.
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and Stepan, 1998) It had rightly been pointed out that scholarsdesh to associate
governance by Executive decree with capriciouspaion and abuse of authority (Carey and
Shugart, 1998: 1). The excessive issuing of Exeeutiecrees leads to a policy-making
process in which the Legislatures tend to be bygghdswering the quality of democracy in
any country, be it a new or an established demgcitady had experienced a situation where
specific legislation had been in place for morentaadecade without even being debated and
passed in its Parliament, since the Italian Exgeute-issued its own Decrees (only with
slight formal modifications) every time these Exioeiacts lapsed in Parliament, after failing
a 60 days constitutional deadline for decision [@8hkla and Krepel, 1998; Della Sala, 1988).

According to the view of the democratic consolidatiliterature, Italy would be
considered a democracy that confronts the samdepnobs the new democracies in Latin
America and Eastern Europe. However, the empiegalence that | will present later proves
that the volume of Executive decrees in ltaly igndicantly lower than the volume of
Executive initiated NPL. Furthermore, the Executileerees are highly amended or rejected
in the Italian Parliament.

| compare countries that democratized over thedastears (Argentina and Romania), to
an established democracy (Italy) in order to idgribssible similar causal patterns affecting
the capacity of their respective Legislatures ttdttbe Executive accountaBleThe study
cases cover the whole continuum of political systeranging from presidential (Argentina),
semi-presidential (Romania) to parliamentary ()alfurthermore, their past experience with
democracy is radically different: Romania had eipared different non-democratic regimes
since 1938, emerging out of a 42-year long comnutiistatorship in 1989. Argentina’s
current democratic regime has been in place sif88,1preceded by a military government
(1976-1983) and intermittent democratic governmeirtse 1955. Italy is the only case study
that has enjoyed an uninterrupted democracy si94&.1

The case studies selection highlights that the afs&xecutive decrees is neither a
characteristic of the new democracies across thégywor a practice specific of presidential
regimes. This two-fold diversity in the universecafse studies (different political systems and
different past experience with democracy) expame@stheoretical relevance of the current
paper from the field of democracy theory to thddfief institutional studies focusing on
policy making across political systems.

3 Democratic consolidation is understood to repret@ncapacity of the new democracies to avoid@meo some form of
authoritarianism.

* The theoretical relevance of comparing new andbdished democracies hinges on their potentiaédifices. Differences
in nature lead to a classification of democraciEsoeding to democratic types in which the new demacies belong to
different categories than established democrac®®dnnell, 1994, 1996, 1999, 2003), whereas diffiees in degree
lead to a classification of democracies accordinthé level of democratic quality in which the ndemocracies belong
to the same category as the established democraciysexhibiting a lower democratic quality (DattB71; Schmitter
and Karl, 1991; Schmitter, 2003; Smulovitz and &zotti, 2000).

® | consider Italy as having a strong parliamentsystem, although not one of the Westminster typesngthe exclusive
dependence of the Cabinet on the Parliament anéléntion of the Italian President by the Parliatm@koldendorp,
Keman and Budge, 2000).
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Il. CONCEPTUAL, THEORETICAL AND METHODOLOGIACAL
CLARIFICATIONS

The concept of accountability polarized the acadeattempts to define it almost to the same
extent as the concept democracy which had elicited significant scholarly attemtiand
disagreement in the context of the literature amagatic transition and consolidation.

In a seminal article, Schmitter and Karl (1991: #&fined “modern representative
democracy” as necessarily entailing the capacityald the rulers accountable: democracy is
“a regime or a system of governance in which rugesheld accountable for their actions in
the public realm by citizens, acting indirectlydbgh the competition and cooperation of their
representatives”.

Given the importance of this concept in the cont#fxtdemocracy studies, a disciplined
conceptualization has to account for the importimtension of “punishment”. The capacity
to “punish” is an integral part of political accdahility (O’'Donnell, 2003; Schmitter, 1999;
Maraval, 1999), as long as the perceived avaitgmli sanctions constitutes the fundament of
credible and effective action on the part of therdg of accountability

Different forms of accountability make recourselifferent resources and mechanisms of
enforcement (Schedler, 1999: 22-23). The kind ebueces the agents of accountability can
make use of in the act of holding the subjects actable define their position and influence
their capacity to hold the subjects accountable.

Executive accountability to the Legislature encosses two dimensions (Schedler, 1999:
12-15). The first is answerability through overdigind investigation: the Legislature can
demandinformationfrom the Executive, aiming to oversee and/or itigase the activity of
the Executive, both prospectively and retrospebtivahe Legislature can demand
explanationfrom the Executive, aiming to oversee and/or itigase the activity of the
Executive, both prospectively and retrospectively.

The second is punishment through policy scrutinoas (Schedler, 1999; Stark and
Bruszt, 1998) and/or demand for activation of otlgents of accountability (i.e. penal
investigation institutions, courts of accounts,.)etthe Legislature has the legally ascribed
power to punish the Executive by imposing sanctiohaon-legal nature aiming to uphold
Executive accountability through increased policyusiny and/or keep the Executive within
the limits of legality.

When various Agents hold accountable the subjdcasauntability, they often cross the
borders between State and society, in an interattiat oppose actors who engage different
resources. From the perspective of accountabihiy,Executive branch of government is the
Subject of accountability, while the Legislaturethe Agent of accountability. The action of
the Legislature to hold the Executive accountableompasses both dimensions of
accountability defined by Schedler (1999, 12-18sveerability and punishment.
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| therefore define Executive accountability in tela to the Legislature as being the
capacity of the later to use its constitutionabreses to demand information and explanation
from the Executive, both prospectively and retraspely, while being able and willing to
use its legally ascribed power to punish the Exeeutrough non-legal sanctions aiming to
impose an extended Executive accountability thrqugicy scrutiny and amendments and/or
keep the Executive within the limits of legalityither through its own direct non-legal
punishment or by demanding the activation of Agaitmmandated horizontal accountability
who can impose legal punishment.

An important issue needs clarification here. Theent paper compares three countries
that have substantially different political systemtasly has a parliamentary system, Argentina
has a federal presidential system, while Romansashsemi-parliamentary political system. |
will next attempt to explain how accountability cde conceptualized across political
systems.

The contemporary policy-making process involves aift delegation of policy-making
authority, in which those authorized to make political decisions cooddlly designate
others to make such decisions in their name andepléStrgm et al., 2003: 19). This
observation holds true in any political system sptential or parliamentary. Voters delegate
to politicians, either legislators or elected Riests, while legislators delegate to cabinets and
Presidents delegate to Executive agencies, as simohable 1 in Annex 1.

TABLE 1

However, any delegation of policy-making authority accompanied by various
mechanisms of accountability, through which the&pals hold their Agents accountable, so
that the power entrusted to them will not be abu3ée policy-making process exhibits both
components (delegation and accountability) in paréntary systems, while exhibitirogly
the accountability componeimt presidential systems, as shown in Graph 1 inekr?.

GRAPH 1

In presidential systems voters elect both the Gssgyrmembers and the Presidents,
delegating policy-making power and holding bothaostable through regularly held free and
fair elections. However, legislatod® not delegatgolicy-making power to Presidents on a
constant regular basis, unless circumstances ouhefordinary require it. Even in such
circumstances, delegation of legislative functionsurs only for clearly defined periods of
time and on specifically mentioned policy-issueswill deal more extensively with this
apparent contradiction (accountability without detgon represented by the dotted arrow in
Graph 1) later in the current section.

Executive accountability to the Legislature canubelerstood aan institutional control
function(the Legislature has the constitutionally grargeder to withdraw its support for the
Executive leading to Cabinet removal in parliamgntystems), but also aspolicy-making
function (the Legislature has the constitutionally grantedver to expose the Executive
legislative proposals to policy scrutiny). Both siceential and parliamentary systems exhibit
the same functions of accountabilityistitutional control and policy-making only with
different intensities and different mechanismsngposition.
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In presidential systemghe institutional control function allowing the Legislature to
remove the Executive is reduced to a substantidiiginished form: the impeachment
procedure.The policy-making functiomowever is correspondingly enhanced, through the
increased policy scrutiny for the Presidential $&give initiatives sent to the Legislature for
consideration and approval.

In parliamentary system#he institutional controfunction is substantially stronger, since
the Parliament has a variety of resources to renaové&xecutive that is made of its own
members and is entirely dependent on its supp®he policy-control function is
correspondingly weaker than in presidential regingegen the parliamentary origin of the
Executive. It is assumed that a Parliament supmpréin Executive has no incentives to
amend the latter’s policids the same extemats a Congress in presidential systems, since the
Parliament itself delegated the Executive to im@atrthe policy platform of the supporting
legislative coalition. That is not to say amendorgrejection of Executive policy initiatives
are absent from parliamentary systems. To the aontthe Parliament is capable to hold the
Executive accountable depending on the legislatesources granted to the former by
Constitution.

It had been emphasized that the longer and moearithe chain of accountability, the
higher the risk of agency loss on the part of Rpals (Lupia, 2003). Agency loss is the
difference between the actual consequences of atédegand what the consequences would
have been had the Agent been “perfect”. Here peidamderstood a hypothetical Agent who
does what the Principal would have done if the ddpal had unlimited information and
resources to do the job herself (Lupia, 2003: Bgency loss describes the consequences of
delegation from the principal’s perspective.

However, how can Executive accountability to th@ikkature be conceptualized outside
the Principal — Agent framework? It can be argueat tn presidential systems the Congress
cannot hold the President accountable since itataact as a Principal in relation to its Agent
given its diminished capacity to remove the Pretide

| argue that in presidential systems both the Besgiand the Congress are Agents of the
electorate, who equally entrusted them with politgking powers. They can act towards
holding each other accountable in the system-spdcdmework of checks and balances. The
policy-making function of accountability makes ibgsible that two agents (Congress and
President) can hold each other accountable whengaat the name of theicommon
Principal, the electorate. Therefore, although the Legistatis not the principal of the
Executive in presidential systems, it still haseandcratic mandate from voters to hold the
Executive accountablenly in a different manner than in the parliamemtaystems

Executive accountability outside Principal — Agdramework is made possible by
political parties, which provide the link betwedre tExecutive and the Legislature. They play
a fundamental function in making delegation andoaatability workwithin or outsidethe
Principal — Agent framework (Mueller ar&tram, 2000). While political parties influence all
stages of delegation and accountability in a lindzain in parliamentary democracies (see
figure (a) above), in presidential democracies thely the Executive and the Legislature
through the mechanism of checks and balances.iThisn compensates for the substantially
diminishedinstitutional control functionof accountability by a strengthenedlicy-making
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function of accountability. Therefore, it is expedtthat a Congress will attempt to expose the
presidential legislative proposals to closer poficyutiny than a Parliament.

It appears that differences across political systame epiphenomenal as far as delegation
and accountability are concerned. Both systemdajighe same function of accountability,
with a difference in degree and the accompanyinghaeisms of impositiorFurthermore,
political parties structure the Executive-Legistatarena in different ways in parliamentary
and presidential systems, according to the comstramposed by the constitutional design,
but with the ultimate purpose of reaching policyking decisions (Strgm, 2003: 69).

| will operationalize Executive accountability bwtablishing if the Executive indeed
governs by Decree rather than simple legislativeppsals sent to the Legislature through
normal procedure (NPL). The indicator is the voluafie€Executive decrees compared to the
volume of Executive initiated NPL. The ratio betwetbese two legislative instruments will
reveal the intentions of the Executive in undermgnithe legislative function of the
Legislature. This is a simple intermediary meadina captures a simple picture: opting
between two policy-promotion strategies in relatiorthe Legislature (the Executive decree
and the NPL, each one with its own constitutiorgfirdtion) the Executive will choose the
one which provides the most efficient solutioniterbargaining problems in Legislature.

This ratio is instrumental in establishing two xelet aspects of governance through
Emergency decrees. The first is the volume of Dex@mpared to the volume of NPL for
the whole period under observation in each couoase, indicating if a country is indeed
ruled by Decree or not. The second is the over timed of Decree issuing. If the ratio is
increasingly in favor of Emergency decrees, theis thill indicate that this particular
legislative resource is preferred by the Execufiveyiding an incentive to explore the causes
of such preference.

Secondlyl establish the rejection and amending ratesxefcktive decrees in Legislature.
The lower the amending and rejection rates, thetdive Executive accountability. | will also
attempt to identify the factors that influence tiagacity of Legislatures to reject and amend
the Decrees. This is the only measure of accouitjain the paper, given that it entails
punishment through rejection and amending of Degres | have argued earlier. An
Executive that issues a large volume of Executigerees (even larger than the volume of
NPL) still rules accountable to the Legislaturdasy as these acts are rejected or amended.
The need to issue a large volume of Decrees hafesedt cause than the capacity of the
Legislature to reject or amend the Decrees. Frompérspective, a large volume of Decrees
accompanied by low rejection and amending ratescames a low level of Executive
accountability.

Thirdly, 1 compare the ratio issued Decrees/issued Exesiritiated NPL to the ratio
approved Decrees/approved Executive-initiated NRivealing the level of Legislature
acquiescence to the undermining of its legislafiwection. The ratio issued Decrees/issued
NPL reveals the intentions of the Executive to ummdee the legislative function of the
Legislature. The ratio approved Decrees/approveld ié¢Reals the capacity of the Executive
to rule unaccountable to the Legislature. From g@sspective, any difference between the
two ratios indicates the role of the institutiosaiicture in setting the capacity of Legislatures
to hold the Executive accountable.
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[l. EXECUTIVE ACCOUNTABILITY FUNCTION OF PARTISAN AND
INSTITUTIONAL VETO PLAYERS

| place the argument of the current paper withie gartisan and institutional veto-player
model explaining how policy decisions are made. Tdrenal institutional configuration of
power (set in the Constitution and parliamentatggwf procedure) and the informal partisan
configuration of power (the types of legislativeatibons generated by specific party systems)
interact with each other and determine how decssame made (Tsebelis, 1995, 2000, 2002).

Institutional and partisan veto players are defined as “individual or collestactors
whose agreement (by majority rule for collectivdoas) is required for a change of status
guo” (Tsebelis, 1995: 289). The potential of reaghiecisions decreases with the number of
veto players, their lack of congruence (dissimiyaaf policy positions among veto players),
their cohesion (similarity of policy positions angptihe units of each veto player).

In the context the current paperartisan veto players are the political partieg form the
legislative coalitions supporting the Executive.eThehavior of each of these coalition
partners is conditioned by its importance in caalitand by the coalition structure itself.
According to the assumptions of the veto-player ehoithe more fragmented and polarized a
legislative coalition (high number of veto-playershe more difficult to reach a policy
decision.

| argue that governance by Decree iatéonal policy promotion strategy of the Executive
branch of government when the configuration ofipart veto players in Legislature leads to
legislative coalitions that are either incapableréach policy decisions (fragmented and
polarized) or simply unwilling to negotiate polickecisions (based on the solid majority of
one partner in the presence of ideologically closedeologically disinterested partners).
Three types of legislative coalitions can be fornsmtording to the partisan veto-player
model:

TYPE 1: “Weak” coalitions exhibiting a high number of gqtlayers (i.e. fragmented and
polarized coalitions with many parties that areoldgically distant from each other and no
major coalition partner). This type of coalition m®t capable to reach negotiated policy
decisions, given its structure. The immediate auteas legislative deadlock and the tendency
of the Executive to overcome it by promoting itdigoviews by Decrees.

TYPE 2: “Dictatorial” coalitions exhibiting a low numbeof veto-players (i.e. low
fragmentation and polarization with a small numbgparties, in which one major coalition
partner can impose its policy views on the juniartpers) (Peleg, 1981). This type of
coalition does not have to negotiate policy deasjogiven its structure. The immediate
outcome is a “dictatorial” Executive promoting pyliby Decree since it has no constraints to
negotiate policy initiatives from the more juni@armers.

TYPE 3: “Balanced” coalitions exhibiting a moderate numt veto-players (i.e.
moderate fragmentation and polarization coalitiith an average number of parties and a
major coalition partner that cannot impose its \@aypon the junior partners). This type of
coalition has to negotiate policy decisions andsitscture allows it to successfully conclude
negotiations. The immediate outcome is an Execuytreenoting legislation through normal
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procedure legislative proposals rather than Decrees

In the context of the current papémstitutional veto-players refers to the polioywers of
each one of the two branches of governmempraposingandcontrolling the policy agenda
The branch that can institutionally veto the otbgublicy views (and therefore evade any
attempt to negotiate policy) will prevail in casedivergence. | further argue that governance
by Decree becomessaiccessfupolicy promotion strategy (high number of Decrpassing
in Legislature and low number of amendments — ifalhlt when the configuration of
institutional veto power between the Executive #mel Legislature favors the former. The
stronger the institutional veto power of the Exemjtthe higher the number of Decrees
passing in Legislature and the lower the numbéegislative amendments of these acts.

An important note ought to be made here: if thditumsonal veto-power grants the
Executive total agenda setting powelithat allow it to unilaterally prevail in the pojic
making process through the use of Decteti® configuration of partisan veto players in the
Legislature becomes irrelevant, as long as anynatté¢o force policy negotiation upon the
Executive can be easily thwarted by recourse toear&e that is impossible to reject or
amend.

The Decree of urgency and necessity can be a $pegislative proposal that requires
compulsory debate and decision in Legislature fstrimstitutional veto-power in favor of
Legislature), or it can be a de-facto law issuedhgy Executive that does not require debate
and decision in Legislature (strong institutionatorpower in favor of the Executive). This
situation is encountered when the Constitution deesclearly specify the legal status of the
Decree, combined with a favorable interpretationtbe part of the Justice system that
endorses the constitutional limbo.

Furthermore, the Decree of urgency and necessity beatacitly rejected if it lapses
(although it generates legal effects for a limipediod of time) when the Legislature does not
discuss and decide on it within a constitutionaéfined deadline (strong institutional veto-
power in favor of Legislature). Opposite, the Decrean be tacitly approved if it
automatically becomes law when not discussed amiel® on within a constitutionally
defined deadline (strong institutional veto-powarfavor of Executive). The strength of
Executive veto on the decision of the Legislatusyp a very important rofe The Executive
can/cannot veto the decision of the LegislatureaoDecree, while the Executive veto is

® | introduce this finer-grained distinction betwgmoposingthe policy agenda and actuatlgntrolling it in order to capture
the varying degreesof Executive involvement in the legislative progese. the Italian Executive has the power to
propose any policy issue it deems necessary ijoiitt meetings with the heads of the parliamengngups when the
policy agenda is decided, but the formal configorabf this joint agenda-setting body allows itléitroom for maneuver
in influencing the final decisions of what staystba agenda and in what form.

” This would be a situation where the Constitutiefires the Executive DNU as not requiring a decisiothe Legislature
to act as a full law and to be treated as suchhbyQourt system of the country, while being extrignuifficult (or
outright impossible) to reject or amend in the Iséafure.

8 The strength of the Executive veto on the decisibthe Legislature varies from country to coun®eme Executives can
veto the decisions of Legislatures, some otheraaamhe veto of some Executives can be easilyrmden by the
Legislature, whereas the veto power of some Exeesiis very difficult to override. The capacitytbe Legislature to
override the Executive veto is given by the consitihal requirements regarding the number of vatessary for such
action: some Constitutions require a low (easydsemble) number of legislative votes, other Camstits require a
high number of votes (such as 2/3 majorities), \difficult to achieve particularly when the eleabsystem produces
highly fragmented Legislatures with a high leveldgological polarization.
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easyl/difficult to override.

The above legal features that define a Decree guertiiferently in different institutional
systems, setting the strength of Executive powesnaising this constitutional resource (and
therefore the level of Executive accountabilitythe Legislature function of Decree rejection
and/or amending).

From this perspective, | argue that the configoratf institutional veto power between
the Executive and the Legislature is causally matevThe more it favors the former, the
larger the number of Decrees passing in Legisladme: the lower the number of legislative
amendments. If the formal configuration of poweargs the Executive total agenda setting
powers allowing it to unilaterally prevail in theolgcy-making process, then the coalition
types described above become irrelevant, as longngsattempt to hold the Executive
accountable by policy bargaining becomes futile.

The veto-player structures (partisan and instihalpconstitute the lowest common causal
denominator across regime types, providing a goatktrstanding of how political parties and
formal constitutional arrangementsteract with each otheracross political systems in
determining how decisions are taken (Tsebelis, 12080, 2002).

IV. PARTISAN AND INSTITUTIONAL VETO PLAYERS ACROSS COUN TRY
CASES

IV. 1 ITALY: LEGISLATIVE FRAGMENTATION AND HIGH DECREE ISSUING

Democrazia Cristiana (DC), the major post-war dtalpolitical party, never won a majority

of votes that would have enabled it to govern sroin, except the elections of 1948 (Cotta
and Verzichelli, 1996: 4; Mershon, 2002: 69). Therpmse of all governing coalitions

assembled around DC since 1948 had been the relegdtthe Communist party (PCI) to a

permanent opposition status, given its anti-syspgogrammatic orientation. The DC had

attempted various coalitional formulae, bringingydther parties that were ideologically
opposed to each other, while fearful of electocssl due to being part of an oversized
governing coalition (Mershon, 2002: 42-44; Cottd aferzichelli, 1996).

A number of political cycles emerged, each charamd by one specific coalition
formula: Centrism (1948-1960: 13 governments among DC-PLI-PSDI-PREnter-Left
(1960-1975: 17 governments among DC-PSI-PSDI-PRdjional Solidarity (1976-1979: 3
governments among DC-PCI-PSI-PSDI-PRI-PLI; the @itgmpt to involve the communists
in the act of governing) and tiRentapartito (1980-1992: 14 governments among DC-PSI-
PSDI-PRI-PLI) (Cotta and Verzichelli, 1996). Theloulifference among these coalitional
phases, with the exception of the National Soltggohase, is the inclusion or exclusion of
one of the smaller parties. These had been in armdobeach coalition, created severe
instability by staying in the coalition but oppogirthe policies of the senior partner,
particularly during the Center-Left phase and thatBpartito phase (Krepel, 1997).
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The immediate consequence had been a diminisheduitx® capacity to pass NPL in
Parliament and the ensuing recourse to DL in otdecompensate for this incapacity, as
shown in Table 2 in Annex’1

TABLE 2

A few clear trends stand out immediatdfyrstly, the Italian Executive tended to issue an
increasingly larger number of emergency DecreedDexreti Legge, the specific name of
these acts in Italy (from here onwards DL) sincé8L.@rom 3% under Centrism to 29% under
the new political system since 1996gcondlythere appears to be a correlation between the
tendency to issue DL and the success rate of Executitiated NPL (i.e. number of
approved NPL) (last column in Table 2): the legsraped the NPL, the higher the number of
DL. Thirdly, Italy has been ruled by DL during the 1993-1986iqul of transitional politics.
Fourthly, the new political system exhibits the same higimber of DL compared to NPL as
the Pentapartito (29% DL vs.71% NPL compared to Bos. 70% NPL).

However, when comparing the success rate of NRLr{tbmber of approved NPL) during
Pentapartito (69%) to the NPL success rate duhiegnew political system (84%), one may
ask the legitimate question why the Italian Exemdi still chose to promote their policy
views by DL after 1996, when the success rate @f tNPL had been comparatively higher
than ever before? | will further explain each af #bove observations.

The trend of increased governance by DL is expthibg the largely fragmented and
polarized Executive coalitions between 1948 and31%¢hich qualify as Type 1 “weak”
coalitions, exhibiting a high number of veto plagjere. fragmented and polarized with many
parties that are ideologically distant from eacheotand no coalition partner that could
facilitate negotiation or simply impose its poligiews on the more junior partners without
the risk of coalition break up. Type 1 coalitiorffo unstable legislative support to what MP
Machiavelli quoted in the opening of the paper dbsd as a “weak Executive, which
constantly has to confront not only the oppositiout, also its own internal dissent”.

I will next run a double-tailed Pearson correlatagtempting to check if the NPL success
rate is indeed the cause of Decree issuing. Thativegcorrelation between the success rate
of NPL and the tendency to rule by DL is reasonaitgng(,656**) even when using data
for the whole period under observation (1948 — 3806The deviant units of analysis
according to the Table 2 earlier are the Italiabireets in power during the Transition period
and all those since 1996. A closer exploratiorhefrtcomposition and their legislative output
can reveal the causes of deviance.

® The information on the ratio DL/NPL until the Fanf V Cabinet of 1983 (up until the end of tH&Iglian Parliament) is
found only in a small compiled book in the Librafythe Italian Chamber of Deputies, edited by thietmg office of
the Chamber: Le legislature repubblicane nelldsiiehe parlamentarinfy own translationLegislative statistics of the
Republican Legislatures), La Camera dei Deputsiegreteria Generale, Ufficio stampa e pubblicaziBoima, 1985.
The book also contains information on the amendatg for DL and Normal procedure legislation. Hoegwhile the
information on DL is organized for each Executitfee information on Normal procedure legislatioroiganized only
for each Parliament, preventing a correlation betwéhe volume and success rate of the two typekegi$lative
proposals for each Executive coalition.

19 \with a number of 33 units of analysis at 0 leviesignificance.

10



Still Elected Dictators? A study of Executive agdability in multi-party democracies - the issuiofyExecutive decrees and
their treatment in the Legislature in differenttitistional settings across time: Italy (1947-2008)gentina (1983-2006) and
Romania (1992-2007)

The dynamic of DL issuing and treatment throughttwet Transition period heralds the
highest level of Decree issuing in Italy, after asnhalf a century of unsuccessful attempts to
overcome the fragmentation and polarization of plaety system, as shown in Table 3 in
Annex 1.

TABLE 3

The Italian party system collapsed in the earlyG98nd the impossibility to assemble
political cabinets imposed “technical” Executiveghose primary function had been the
governing of the country while the new party systgas in the making. The only attempt to
form a political cabinet, the Berlusconi | Execetiwdid not last. The technical cabinets of
Ciampi and Dini initiated most of their legislatidsy DL. Even the political cabinet of
Berlusconi | initiated most of its policy by DL,\@n the political instability. There is clearly
no correlation between the success rate of NPLtlaedendency to govern by DL during the
Transition period.

Once eliminating the units of analysis (Cabinefsihe Transition period, the correlation
between the success rate of NPL and the numberLobé&zomes stronger increasing at
(,769**) confirming the argument of the current paper

The second set of deviant units of analysis is neddtalian cabinets in place after 1996,
with the emergence of a new electoral and partyesysit noticeably exhibits the same
tendency of the Executive to rule by DL as befd86l despite the seemingly higher success
rate of NPL, as shown in Table 4 in Annex 1.

TABLE 4

For the first time in Italian politics, Type 2 “datorial” coalitions emerge. The new
Italian center-right does not confront the sametipal circumstances the DC confronted for
almost 50 years. DC had always had to build ovedsizoalitions and make policy
concessions, often times not being capable to ragafement with its coalition partners over
policy sensitive issues. The new lItalian centehtrigoes not have to organize oversized
coalitions to support the Executive, therefore oauly the number of coalition partners to the
political parties that it really is closest to deplogical and policy terms.

The cabinets of Berlusconi Il and Il have a susceste of 97% of NPL, while still
issuing a high number of DL compared to normal pdure proposals (see Table 4 in Annex
1). These two cabinets are based on Type 2 “diigditaoalitions, given their capacity to
pass through the Legislature any type of legistaiinitiative without having to negotiate with
the Opposition. These are Executives that MP Maetiiaguoted in the opening of the paper
refers to as strong, authoritarian Executive"This assumption is confirmed by the success
rate of their DL, as | will show in the next sectiof the paper.

Highly relevant, the “new” Italian center left Exdives of D’Alema | and Il and Amato
II exhibit a strikingly low success rate of theiPN (71%, 55% and 38%), compared to

M With a number of 33 units of analysis at 0 leviesignificance.
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Berlusconi Il and lll. This confirms that the It@fi center-left continues to produce “weak”
Type 1 coalitions even after the change of thetipali system, with a high number of veto
players, incapable to conclude policy negotiatiand issuing DL in order to overcome the
low success rate of their NPL.

Once the cabinets of Berlusconi | (of the Transitperiod), Berlusconi Il and Il (of the
new system period) are excluded from the sampienia$ of analysis, the correlation between
the low success rate of NPL and the number of Dthér increases to a high §801**)'2

Therefore, the Italian Executive has confronted céjge bargaining problems in
Parliament across the decades and has issuedraasmgly large number of DL to overcome
them. | will next explore the capacity of the lgadi Parliament to hold the Executive
accountable by rejecting or at least amending thesihce this legislative resource attempts
to promote policy by evading legislative scrutiny.

IV. 2. ITALY: HIGH DECREE ISSUING AND HIGH EXECUTIVE ACCOUNTABILITY

The success rate of the Italian DL has been deoggawshile the amending rate has been
increasing across decades, as shown in Table mm@XA1l. The success rate of DL in Italy
has been 57% and the amending rate 77%, betwe@&ab@42006 (see row Total in Columns
Il and Il in Table 5 in Annex 1). Overall, the Dias a low success rate and a high amending
rate, which indicates that the Italian Executiviestaccountable to the Parliament, despite the
increasing volume of DL issuing since 1948.

TABLE 5

However, the relevant empirical finding in Tablas5the trend of a decreasing success
rate of DL from the Centrist phase to the Transifihase (see Column Il DL success rate in
Table 5 above). It decreased spectacularly from 8dgeess rate (Centrism) to a very low
28% success rate (Transition period). Inverselg, B amending rate increased from 53%
under Centrism to around 80% under Pentapartitotlaad ransition phases (see Column Il
in Table 5 above). The trend is that of a veryrsjr&xecutive accountability to Parliament:
the higher the DL issuing, the lower the successaad higher the amending rate.

The Italian DL is regulated primarily by the Congtion of December 1947. Just out of
Second World War, the Italian political establismmndesigned the Constitution attempting to
prevent a new dictatorship by putting in placeitnibnal mechanisms that would make it
difficult for the Executive to bypass the Parliamesmithout denying the later the possibility
to react in circumstances of crisis and instab{lidglla Sala and Kreppel, 1998: 177). Article
77 of the 1948 Constitution reflects these concbyngranting the Executive the possibility to
issue DL which come into effect immediately, bupe& after 60 days if not discussed and
decided on in the Parliament. The DL is thereforespacial legislative proposal, with
immediate legal effect under the pretense of urgemd necessity. The Executive does not
have any veto power on the decision of the Parli@mdost often, the Parliament ignores the
DL, particularly if they promote sensitive policjess a very cost efficient manner of dealing
with them, leading to tacit rejection after the g9ag of the 60 days constitutional deadline.

2 \with a number of 27 units of analysis at 0 leviesignificance.
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The legal status of special legislative proposaltfie DL and the rule of tacit rejection,
combined with the inexistence of veto power on pwet of the Executive grants the
Parliament almost total power when dealing with (Bis might not be the case with other
legislative resources and it certainly does notlynipat the Italian Parliament is a locus of
fervent policy-making}?

The institutional veto player power strongly in éawf the Italian Parliament explains the
high Executive accountability to Parliament, evarriny the Transition phase of Italian
politics, despite the very high volume of DL isgyigs shown in Table 6 in Annex 1.

TABLE 6

The Transition phase is the only one when Italgagerned by technical Cabinets mainly
by DL, in extraordinary political circumstances,eaglained in the previous section exploring
the functioning of the partisan veto players. Theedutive initiated 75% of its policies
through DL and only 25 % through NPL (Columns | dddn Table 6). However, the level
of Executive accountability to the Parliament il btgh, given the low DL success rate (28%
in Column Il in Table 6) and the high DL amendiager (78% in Column Il in Table 6).

IV.3. ARGENTINA: LEGISLATIVE FRAGMENTATION, CONGRESS ONAL
DEADLOCK AND THE ISSUING OF DECREES

The Argentine Presidents rarely enjoy a majoritypath the Chamber of Deputies and the
Senate (Negretto, 2004: 555). However, the Argerfiresidents have always benefited from
a partisan support between 45% and 51% since padtcularly in the Chamber of Deputies.

Such legislative partisan representation, combingth a constantly low number of
effective parties in Congre$sshould insure a disciplined partisan supporther President.
However, the literature accounts for sufficientcamstances when the President could not
count even on the support of his own party (Llar2®)1; Magar, 2001; Palanza, 2005;
Panizza, 2000).

Empirical information indicates that President Mmeneencountered congressional
opposition to his NPL initiativeseven when his own party had more than 50% of
congressional seatas shown in Table 7 in Annex 1.

TABLE 7
Empirical information on the success rate of presithl NPL sent to Congress indicates

that Argentine political parties do oppose the ielerst, regardless of occasional convergence
of ideological identities, as shown in Table 8 inn&x 1.

13 The unstable nature of legislative coalitions te&al avoiding the initiation and passage of impartagislation, with a
tendency to initiate legislative proposals thateoapproved are called “leggine”, an euphemismédgislation of narrow
policy importance (DiPalma, 1977).

14 Between 2.3 and 2.7 in the Senate and betweear@l.3 in the Chamber between 1983 and 1999 (®lbliPalanza
and Sin, 1999: 305-306).
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TABLE 8

All Argentine Presidents confronted congressiorgdasition to their NPL, as indicated
by the average 62% success rate of these actbdowliole period under observation. The
explanation rests with the regionalized Argentiaety system, which makes the distinction
betweenparty disciplineandlegislative disciplinean instrumental one, as opposed to party
systems where the national leadership controldetislative behavior of legislators through
the floor leaders. The Argentine electoral rulescplthe power of nomination in the hands of
influential local party leaders, through the cohtwba closed-lists PR system (Jones et. al,
2000: 3-4). Furthermore, the party leadership is aaunified one: although the national
leadership exerts a certain degree of influencerowincial level leadership, the locus of
partisan power stays at provincial level, whicmizde of a constellation of district-level party
organization¥’.

In order to pursue their careers, which most ofiterolve only one, maximum two
mandates in Congress, the Argentine legislatory dabe authority of local leaders, who
control the access to electoral list (Jones et.2800: 5). The local leaders sometimes
recommend or even mandate voting against the ratparty line, if their personal political
fortunes or the constituency interests are at sthkeorder to obtain the collaboration of
legislators, the floor leadership of each party tasnsure the support of provincial party
bosses, sometimes by pressuring the Presidenfaotbém financial incentives (Jones et al.,
2000: 5). Therefore, the Argentine political pastage not as disciplined as assumed. They do
oppose the President in Congress, as proved dgwhsuccess rate of presidential NPL.

The current paper assumes that the Executive usnggDecrees in order to overcome
legislative opposition to its NPL. However, the agge correlation between the success rate
of NPL and the issuing of emergency Decrees (ineAtipa this type of decree is called
Decreto de Necesidad y Urgencia, or DNU from henwwards) is almost zero for the whole
period under observatiap,066)'°. This is particularly puzzling, given the rathem success
rate of NPL shown earlier. Once eliminating theidevcase studies of Presidents Adolfo Saa
and Eduardo Duhalde, who ruled Argentina mainhbiNU is times of economic crisis under
the imperative of urgency and necessity, the tvledd&earson correlation increases to
(-,232)}'". The correlation is not as strong as in the Itasitudy case, but this finding had been
expected. A negative slope of the linear regressidicates some reasonable relationship
between the success rate of NPL and the numbeNbf, Bs shown in Graph 2 in Annex 2.

GRAPH 2

5 Examples of factionalized parties are the Japah#émal Democrats (Cox and Rosenbluth, 1995 quotetbnes et al.,
2000: 4, fn. 11) and the Italian Christian Demcgi@ee Sartori, 1982). Both in the case of Japdritaly, the factions
are not regional, but form around leaders, accgrdinthe varying degrees of ideological orientatwithin the same
party (Sartori, 1982; Baron, 1996 quoted in Jortesle 2000: 4, fn. 11). The formation of factioimsthe Argentine
parties is centered on strong leaders controllaspurces at the local level and it is mainly resewriented, rather than
policy oriented.

16 \With a number of 29 cases at .73 level of sigaifice.
Y \With a number of 24 units of analysis at a .2°elef significance.
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The congressional resistance to NPL, as reflectetheir success rate, is indeed part of
the cause of a high number of DNyt this is not entirely relevant for causaligs in the
case of Italy. Therefore, Argentine Presidents skue more DNU than required by the
success rate of their NPL. | will explain this enmal finding next in the section dealing with
the institutional veto player structure of accoubility.

IV.4. ARGENTINA: WEAK CONGRESS VETO PLAYER POWER AND INEXISTENT
ACCOUNTABILITY

When the Argentine president issues a DNU, he elishctually issuing law (Rubio Ferreira
and Goretti, 1998: 33) since the DNldes not neetb be approved in Congress to act as a
full law and be considered as such by the Courte®tountry® The President only needs to
inform the Congress that he has issued a DNU, ptiesethe legislative body with de jure
fait-acompli, and not only with de factg political one.

The 1853 Constitution did not include any speciffovisions regulating the DNU, but
various presidents had made use of it claiming ¢ciraimstances out of the ordinary require
them to do so (Rubio Ferreira and Goretti, 1995). 78 This legal limbo has been
strengthened by the decision of the Argentine Supr€ourt, which ruled in 1990 that DNU
are valid legislative instruments of the Presidemtth the occasion of deciding the
constitutionality of DNU 36/1990 creating a forgaablic loan system (Negretto, 2004: 551).

Firstly, the legal status of the DNU strategically favtite agenda-setting power of the
President through the para-constitutional rule a€itt approval (Negretto, 2004: 552).
Secondly given that a DNU is equal to a law passed by @sg) it can be amended or
rejected accordingly: proposing and passing a rmew However, the President can entirely
veto or partially modify with a line veto any lawagsed by the Congress. Furthermore,
overriding the presidential veto requires a twaethi majority in the Congress, almost
impossible to achieve, given the high fragmentatddnthe Argentine Congress and the
specific legislative coalitional dynamic, as | relbwn in the previous section.

Therefore, the institutional veto player configioatallows the President to sustain a
DNU in its initial form with the support of only enthird of legislators, imposing his policy
views under a highly favorable institutional set{ijegretto, 2004: 552-553). The outcome is
that the vast majority of DNU have a very high fsscrate as shown in Table 9 in Annex 1.

TABLE 9

18 acknowledge the useful explanations offered lejidDFerreira Rubio during my research trip to Arigea in March-May
2007, who eloquently explained that according tétsKe's law pyramid (1989) the DNU had been equa taw passed
by Congress, on the second place as importandeeibddy of law, after the Constitution, but exigtind being used
outside the constitutional system. After the canstinal reform of 1994, the DNU retains its plagiéhin the pyramid as
equal to a law passed by the Congress, superiothr types of decrees, only this time includedhi& constitutional
system by article 99.3.

9 There is an ongoing legal-constitutional debateusithe status of the DNU in Argentina before 1989de Rubio Fereirra
and Goretti, 1995, 1998), but the para-constitatiomse of this instrument had been made possibla llexible
interpretation of its nature by the Supreme Cofithe country.
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Previous literature showed that the success ratheofArgentine DNU had been 92%,
while the amending rate had been inexistent, iglatjve inaction and ratification are counted
together as favorable responses to the DNU (Negr2fi04: 553). The current paper shows a
success rate of 99% (see Table 9), close enougheteous empirical findings to indicate a
reasonably high degree of reliability of empiric#gbrmation.

The constitutional reform of 1994 retained the sdegal status of the DNU in Article
99.3: it remains a law and it has not been transéarinto a special legislative proposal. This
constitutes an actual reinforcement of the Presislggower (Rubio Ferreira and Goretti,
1995: 89) as long as the same legal status ofawillis transformed from para-constitutional
to constitutional, formalizing the strong presidehagenda setting power.

Most importantly, the 1994 Constitution stipulatieat the Congress has to pass a specific
law for setting up a bicameral Committee dealinghwiprocedural matters regarding the
treatment of DNU. The special Committee has nohlsst up until 2006, for almost 12 years
after the constitutional reform of 1994. Therefdhe rule of tacit approval established by the
above mentioned 1990 Peralta decision of the Supr@ourt regulated the legal validity of
DNU until 2006 (Negretto, 2004: 553).

The use of DNU has increased after the 1994 catistital reform, as compared to the
use of presidential NPL, as shown in Table 10 imé&n1, confirming the important role of
institutional veto powers exclusively in favor bktPresident.

TABLE 10

An important observations needs clarification: lestial NPL is met with resistance by
the fragmented congressional coalitions and itxesg rate is not as high as previous
literature assumedyut not necessarily because they are rejeciie Argentine Congress
acts more like a “blunt veto-playe® than an active one, when it comes to presidentRil
(Jones et. al, 2000: 6): it does not vote agahent but simply drags-on discussions without
any final decision until these legislative proposatome “caduco”, namely lapse after two
years of congressional inactfdn The complicated legislative procedure that afigarties to
send one piece of legislation from one Chambemntuteer up to five times (until the reform
of 1994) and still up to three times (after theoraf of 1994) is a gatekeeping resource that
parties do use when delaying the presidential RPL

The Argentine members of the Congress developefflesaht practice in dealing with the
DNU. They issueDeclarations (an official act of the Congress, but with no legéect)
literally asking the President to reconsider a &jge®NU on policy ground&. Only 10

20 0n a continuum of legislative efficiency, a blweto-player Congress would rank somewhere betwezpxtreme
rubberstamp institution assumed by the democraiizéiterature and the ideal locus of policy deségml supervision
described by the literature on the US Congressigbeisituation in which the Congresscts rather thamcts doing so
sporadically and inefficiently.

21| aw 13.640 on the sanctioning of legislative pregde
(http://www1.hcdn.gov.ar/dependencias/camunicipgatekivo/ley13640.html)

2 http://www1.hcdn.gov.ar/dependencias/dip/congdiagfama_del_mecanismo_de_sancio.htm

2 An example would the the Project of Declaratio@3®-2001 initiated by a group of deputies from @yposition parties
FREPASO, ARI and Frente para el Cambio. It had begproved in the Chamber on October 24, 2001, gstia
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congressional legislative initiatives challenginD either with rejection or amending have
ended up in congressional debate and decision batd@99 and 2007: 1 had been retracted
by the Congress members who initiated it, 1 hach lzedeclaration appealing to the good will
of the President to reconsider a DNU, 1 had begtterl by the Congress, 5 passed in one
chamber but lapsed in the other beconmtaducg and only 2 had passed the congressional
debate and succeeded in either rejecting or amgrdpresidential DNU.

Although President Kirchner issued less DNU thanLNmMe ended up ruling
unaccountable to Congress not necessarily becaigsententions, but because of the
institutional veto player structure of accountdbikxcessively in his favor (see Table 11 in
Annex 1) which leads to a higher volume of appro®dU compared to the volume of
approved NPL (see last column), although the DNduiirgg rate is lower (see first column).
The fact that President Kirchner issued numericaflgre DNU than President Menem
(Capriata, 2006) becomes entirely irrelevant. Tieotetically relevant aspect is the volume
of DNU compared to the volume of NPL and, most intgquatly, their comparative success
rate, as shown in Table 11 in Annex 1.

TABLE 11

The Argentine President issues DNU excessively wbenfronting opposition in a
fragmented Congress, as a cost-efficient policynmtion strategy, particularly when the
DNU grants the President total institutional vetaypr power to impose policy without
having to negotiate and compromise.

IV.5. ROMANIA: LEGISLATIVE FRAGMENTATION AND HIGH DECREE ISSUING

The Romanian Executive coalitions are built mordlendesire to gain access to power than
on ideological proximities. The life of an Execwicoalition is in reality highly conditioned
by the relations among party leaders, by the sigedaiterests of each member of the
Executive coalition as well as by its importanceaalition.

Romania had been governed by seven Executive iooalibetween 1992 and 2008, all
being the outcome of post-electoral negotiatiord@nintra-coalition reshuffling. Coalition-
building based on ideological proximities is moikely to occur when the center-left is in
power, resulting in stable cabinets. The typesaalitions in power in Romania are highly
instrumental in establishing causality as far &sisisuing of emergency Decrees is concerned
(this type of Decree is called in Romania OrdonatgdJrgenta a Guvernului, or OUG from
h%re onwards) in the broader context of legislafieétics, as shown in Table 12 in Annex
1"

TABLE 12

(Contd.)
President to annul DNU 815/2001 dealing with thimma of the social security system, particularlgaeding public
transport passes and meal vouchers for employees.

% The empirical information for the Romanian studse does not contain information regarding the &xes-initiated
NPL for one unit of analysis (Cabinet) between 1292 1996. The available empirical information shawly the
number of successful Executive initiated NPL, boit the total number of issued NPL. This shortconmmgue to the
low institutional capacity of the Romanian Parliarhi the early 1990s as well as to the relocatibthe institution and
its Departments (including the Archive and the hily) to new premises.
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There are two important empirical findings in these of Romania. Firstly, there is no
correlation between the NPL success rate (a teat88%) and the strikingly large number of
OUG (a tentative 48% of all Executive initiated ifdgtion). Secondly, the Vacaroiu
Executive stands out among all units of analysiallithree study cases (Italy, Argentina and
Romania) as being the only one that issued a wevynumber of OUG (19) compared to the
number of NPL (at least the 369 that had been sstag. | will explain each of these
findings by exploring the forming and functioninfeach Executive coalition.

The Vacaroiu Executive is a center-left minorityvgmment (the main party FDSN had
34.3% of legislative seats) with external legistatisupport from leftist/nationalist parties
(PUNR: 8.8%, PRM: 4.7%, PSM: 3.8%, PDAR with onlgn&te Representation, together
totaling 17,3% of legislative seats) (Stefan anéddr 2004; Radu, 2000). The very narrow
legislative support (51,6%), made the Executivetigpalarly vulnerable to legislative
negotiations. This is a Type 3 “balanced” coalitiithas a moderate number of ideologically
close partisan veto-player, which is conduciveusfcessful policy negotiations.

Despite the large number of parties accessing énkahent (13) and the high number of
effective parties in the Legislature (5.86he configuration of power allowed FDSN to form
a mostly informal but effective legislative allianovith the “Red” opposition of non-
reformist/nationalist parties, which offered extdrparliamentary support in exchange for
policy compromises, joining the Executive only fotef periods of time (Radu, 2000). The
“Red” opposition has been significantly more coliesihan the “democratic” opposition,
made of three highly fragmented partisan allianC&R (PNTCD: 12%, PNLCD: 0.8%,
PAC: 3.8%, PNLAT: 3.2%, PER: 1.1%4)SD (PD: 12.6%, PSDR: 2.9%) andDMR
(alliance of associations representing the Hungari@ing in Romania).

FDSN proposed a governing agenda in accordanceitsitbwn ideological orientation,
but also pleasing its non-reformist legislative tpars, which pressured the Executive for
policy concessions, but nevertheless supportedatg, 2000: 54-55, 65). The very narrow
parliamentary support of FDSN/PDSR (51,6%) incrdabe blackmailing potential of all the
parties supporting the Executive. Despite theividdially low number of seats, they are all
partisan veto-players since the withdrawal of ariytrem would have taken down the
Executive. Only the ideological proximity kept tleealition together. Confronted with an
Executive bypassing them, the legislative “Opposii’ (the Red and the Democratic one)
could have easily joined forces and throw out aedtxive which did not have more than
34.3% of the legislative seats by initiating angmarting a motion of censorship.

The next three Executive coalitions governing Romdetween 1996 and 2000 (headed
by Prime Ministers Ciorbea, Vasile and Isarescu) been ideologically heterogeneous. They
had been based on the center-right CDR alliance,bbaught together parties that were
ideologically opposed, with the only purpose ofroabeuvering the PDSR out of power. The
actual winner of the November 1996 elections haehlibe leftist PDSR, with 26,5% of the
votes, a modest electoral outcome compared to4ifs%8 in 1992. However, the Executive
coalition had been decided after political negairsg among all political parties that opposed
PDSR, which could not form the coalition itself ébger with its former allies PUNR and

%5 Calculation using the Laakso & Taagepera (197&néta on the basis of empirical information fronefan and Grecu,
2004.
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PRM, given their low total of legislative seats3af,2%

The number of parties accessing the Parliamentinemd 3, but the number of effective
parties has increased to 6.16 (Stefan and Gre®@4)2ihdicating a high level of legislative
fragmentation. The opposition had been comprisededlogically closed PDSR, PRM and
PUNR (former coalition partners between 1992 ané6)9otaling 37,2% of the seats in
Parliament, reverting the power balance betweerclike and Parliament, as compared to
the Vacaroiu Executive.

The Ciorbea, Vasile and Isarescu Executives hamgeds a strikingly large number of
OUG, compared to the Vacaroiu Executive analyzetieeaas shown in Table 13 in Annex
1.

TABLE 13
These three Cabinets had been based on Type 1 ™wealktions that needed to bargain
in order to reach policy decisions given its highgimentation, but could not conclude
negotiations efficiently given its high polarizatioThe immediate consequence is the issuing
of a large number of OUG.

The constant internal bickering among the coalifmartners translated into a constant
instability, reflected in the number of prime-mieiss that headed it between 1996 and 2000:
Victor Ciorbea (1996-1998), Radu Vasile (1998-20@0)d Mugur Isarescu (2000). The
coalition instability is also reflected in the lordgplays of important Executive initiated
legislative proposals (Pavel and Huiu, 2003: 363)36

In terms of partisan veto players, the actual nunenly four, since only four parties
have the capacity to lead to Executive downfalMathdrawing their parliamentary support
(PNTCD, PNL, UDMR and PD). However, the ideologigadlarization makes the veto
players behave in a different way: instead of magkise of their blackmail capacity in order
to reach a negotiated policy compromise, the véagegps constantly blocked each other and
brought the decision making process to a constantsstill.

What is striking in the case of these three Exegestis the high success rate of their NPL
(see Table 13 in Annex 1), which does not justifg tecourse to OUG as a rational policy
promotion Executive resource. A first hand contenalysis of the NPL indicates they are
highly irrelevant policy-wise, therefore non-cortiens. Most of the important policy
measures are actually promoted by OUG, as | willlar in the section dealing with the
institutional partisan veto player structure of @aatability.

The only Type 2 “Dictatorial” coalition governing ofania had been the Nastase
Executive (2000 — 2004). The Nastase Executivadsaed 47% OUG of the total volume of
its own legislation, despite the high success ohtits NPL (95%), as shown in Table 14 in
Annex 1.

TABLE 14

The explanation is the structure of the Executivhich allows it to avoid negotiation
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with any of the two “oppositions” given the comfalste majority based on its own 40% of
legislative seats and ideologically disinterestadigr partners. The Nastase Cabinet is a
center-left government of 52.6% legislative suppbrt based on strong/dictatorial major
coalition partner that can impose its will on tlieologically disinterested junior coalition
partners: PSD (40%), PSDR (3.1%), UDMR (7.8%), FRIR/(1.7%). UDMR is not
concerned with economic policy issues as long asdémands for minority rights are
satisfied. Furthermore, the smaller PUR/PC and PSR effectively annexes of PSD,
without whom they would not have accessed Parliamen

The number of effective parties in Parliament daseel significantly (4.08) with the
introduction of a higher electoral threshold in @0 The Executive faced again two
oppositions in the Parliament: the xenophobic/ewise PRM (24.3% legislative seats) and
the “democratic” opposition d?D (8.9% of legislative seatsiPNL (8.7% of legislative sets)
and Minorities (5.2%). However, it did not need to negotiatehwany of them, given its
comfortable majority.

The last two Romanian Executives the current papsrfocused on are the center-right
minority cabinets of Tariceanu | and Il, based onigeologically heterogeneous coalition.
They are both Type 1 “weak” coalitions with a higlumber of veto-players that are
ideologically opposed, incapable to conclude poliwgotiations. The incapacity of the
coalition partners (or the Executive and the Oppmsin the case of the Tariceanu Il cabinet)
to conclude constructive negotiations and reachcypalecisions through compromise is
reflected in the legislative output of the coalitiand the high recourse to OUG as a preferred
agenda setting instrument, as well as in the desedf coalition members leading to the
current minority Executive Tariceanu |lI.

The Tariceanu Executives have issued more OUG MRIn (53% vs. 47%), despite the
high success rate of NPL (95% and 94%) as shownainle 15 in Annex 1. Again, the
content of the NPL is highly irrelevant from a mglipoint of view, just as with the other
Executives analyzed earlier.

TABLE 15

Tariceanu | has started as a minority cabinet @#.4f legislative seats) comprised of
ideologically opposed PNL (19.3%), PD (14.46%), URNI/%) and PUR/PC (5.7%). The
fragmentation and polarization led to coalitiondkep and the formation of another minority
cabinet, the Tariceanu Il Executive. This has dwerer legislative support (26.3%), based on
an ideologically disinterested alliance of PNL @®) and UDMR (7%), governing in a
constant instability since March 2007.

The resilience of minority cabinets Tariceanu | dhth the presence of a numerically
stronger opposition (the social democratic PSD wB#? of legislative seats and the
extremist/xenophobic PRM withl4.5%) is explained by the post-electoral coalition
maneuvering. The 2004 elections had been won the, RS an electoral alliance with
PUR/PC. The newly elected President of the countmping on a PNL-PD ticket had feared
cohabitation with a social-democratic PSD Execuytirenaged to buy-out the versatile

%6 Calculation using the Laasko & Taagepera (1978nida on the basis of empirical information fronefan and Grecu
(2004).
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PUR/PC and convinced the Hungarian minority to pt@ Executive with the PNL-PD
alliance by offering it more policy concessions amore Executive positions in post-electoral
negotiations. The incapacity of PSD itself to faum opposition legislative coalition with the
extremist PRM insured the staying in power of Teaicu | cabinet until its own
fragmentation and polarization brought it down imrgh 2007. Even the Tariceanu Il could
not be replaced by the Opposition (PSD and the dorixecutive partners of PD and
PUR/PC) because of electoral calculations given approaching elections in 2008. The
Opposition can act as a veto player in relatioa tminority Executive, but their ideological
distance and the electoral-minded opposition bemasxplained above turn the OUG into a
preferred policy promotion strategy rather thanrtbgotiation of NPL.

Romania stands out as compared to Italy and Anganthere is no correlation between
the success rate of NPL and the number of OUGIllexplain it in the next section dealing
with the legal status of Decrees in the three stabes.

IV.6. ROMANIA: INFORMALLY STRONG EXECUTIVE VETO PLAYER POWER AND
LOW ACCOUNTABILITY

The Romanian Constitution of 1991 allowed the Exgeuo issue OUG in exceptional cases
of urgency and necessity (Title Ill, Chapter 4,iélet 114, paragraph %) The OUG has legal
effect only after being sent to the Parliament &mproval, under the status of a special
legislative proposal: although it has immediatealegjfect under the pretense of emergency, it
still has to be approved in Parliament before itfally becomes a law. However, this legal
status does not constitute any institutional véayqr advantage for Parliament in the absence
of any further constraints (such as the rule oit tagection in the Italian case) since it does
not bear on the actual chances of success of th@.OU

Furthermore, the Constitution does not mention pmcedural rules regarding an OUG
that stays in the Parliament for years without degision, remains mute regarding the re-
issuing of OUG that had been rejected in the Radrat, it does not mention policy areas that
are the reserved domain of the Parliament. The @aiGbe issued at will, according to the
1991 Constitution, on any policy issues. It carodle re-issued without any constraints if
rejected or heavily amended.

The Romanian Executive enjoys toialormal agenda setting power through OUG, given
the inexistence of precise and firm constitutioregulations on the issuing or treatment of
these acts. As a consequence, the OUG is incréasssmied throughout the years, as the
Executives had to tackle the increasingly presgingblems of economic and political
transition, as shown in Table 16 in Annex 1.

TABLE 16
Firstly, Romania is almost ruled by OUG since 1992 uh# present day: 46% of the

approved legislation issued by the Executive hasnbpromoted by OUG, while the
remaining 54% by NPLSecondlythe increased use of OUG is not correlated tdehel of

27 http:/mww.cdep.rofpls/dic/act_show?ida=1&idl=1&B#t3c4s0all4
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success rate of Executive-initiated NPL, as in ¢hee of Italy. All Romanian Executives

enjoyed high success rate of their NPL, despitefrdngmentation and the polarization of the
Parliament. This is explained by the policy irrelet’content of the NPL, given that close to
100% of policies are promoted by OUThirdly and most importantly, the success rate of
OUG is very high, with an average amending rates Thalready indicative of a Parliament

that is acquiescent of the Executive practice afegoance by OUG, although it could make
use of its own institutional resources to hold Executive accountable.

The constitutional reform of 2003 regulated the OWGre clearly than the Constitution
of 1991, without necessarily placing institutiosahstraints on its use or better regulating its
treatment in the Parliament. The OUG becomes &vil by tacit approvalif the Chamber
where it had been sent initially does not act owithin 30 days (Chapter IV, Article 115,
paragraph 5 of the 2003 Romanian Constitution).sTiki exactly the opposite regulation
compared to the tacit rejection present in thealtastudy case. But even this major change is
not entirely relevant. It does not regulate whaigems to an OUG that had been decided on
within 30 days in the Chamber where it had beem $&n drags on for months or years in the
second Chamber. There are cases of OUG after tgiwmional reform which still take a
long time to reach a final decision in the secoméi@ber, even if the first Chamber decides
within the new constitutional deadline of 30 days.

The explanation for this persisting constitutiol@phole is the fact that the Romanian
political parties had not been concerned with hgjdihe Executive accountable for policy
promoted by OUG. Their major concern had been #rg \arge number of OUG without any
decision, which stayed in the Parliament for yeamnetimes being handed over from one
legislative cycle to the next one.

All other 2003 constitutional provisions regardirige OUG hardly constitute an
impediment on its issuing or treatment, referringrento questions of political principle than
actual legislative practice. It comes to no sumspribat the Constitution of 2003 did not
produce any major change, except the increasedeglpiate of OUG, given the new rule of
tacit approval.

TABLE 17

The continuation of the institutional and partisesto-player structures insured the
prominence of the OUG as a preferred policy proamotinstrument of the Romanian
Executive. Table 17 indicates that the issuing rat@imost the same (46% after the reform
compared to 49% before), the amending rate stayestilthe same (54% after the reform
compared to 51% before), while the volume of appdb®UG compared to the volume of
approved NPL is almost the same (47% OUG vs. 53% b&fore the reform compared to
46% OUG vs. 54% after the reform). The only charsgyéhe success rate of OUG, which
increases from 83% before the reform to 95% afterreform, because of the strengthened
institutional veto player power in favor of the Ex#ive through the introduction of the tacit
approval rule (see Table 17).

Furthermore, the Romanian Parliament is charaetegrkzy full bicameralism, in which
none of the Chambers has prevalence over the akieibits a highly complicated legislative
procedure leading to legislative deadlock and delfyegislative initiatives (Stefoi-Sava,
1995). The presence of a high number of effectasigs in the Parliament, as | had shown
earlier, turns the passage of legislation into@gmged and uncertain process. Hundreds of
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pieces of legislation have passed from one Legi®dato another after elections, without
being decided on for years, regardless of whictitut®n initiated them, the Executive or the
Parliament (Pavel and Huiu, 2003).

Confronted with the prospect of endless delaysha Parliament for its NPL, the
Romanian Executive prefers to promote legislatignCiJG, which at least has immediate
legal effect. The OUG follows the same institutiooaurse in the Parliament as the NPL and
they might be equally rejected or amended. Howesen though the Romanian Executive
does not enjoy the veto powers of the ArgentinesiBemts on any legislation coming out of
Legislature, it can still amend any legislation @agnout of the Parliament by issuing OUG
promoting its own policy views. The outcome is ae&utive which usually issues new OUG
changing the content of previously issued onesnhging the content of laws passed in the
Parliament, or amending the amendments made bdH@&ment to a particular OUG. In a
disorganized legislative process, the Executiveesuhformally unaccountable to the
Parliament in the absence of constitutional provisiregulating how the OUG can be used.

It is entirely up to the Parliament to further mj@r change the OUG amending its
decisions, but such attempts can be costly andidresft. It can be costly, since the OUG
already generated legal effects and expose theicabliparties to the difficulties of
continuously reversing legislation already in efftar years. It can be inefficient, given that
reversing an OUG is done by issuing a legislativegppsal which follows the complicated
legislative course, in a long drawn process witluacertain outcome.

Another important aspect that differentiates Romdnom Italy requires explanation: if
the Romanian Executive enjoys such a high sucedesof its normal procedure legislative
proposals (which is not always the case in Italjf)at explains its alleged need to issue such a
high number of OUG? The high success rate of latv& proposals initiated by the
Executive through normal procedure shown in Talllésand 17 is misleading. Almost all
policy relevant legal initiatives had been promotsd OUG. An evaluation of the policy
content of OUG and Executive-initiated NPL indicatat close to 100% of the later is
concerned with international treaties, membershimiernational organizations or irrelevant
issues of territorial administrative nature, sushr@enaming municipalities or changing their
administrative status from rural to urban.

VI. ACCOUNTABILITY ACROSS COUNTRY CASES: A COMPARAT IVE
INTERPRETATION OF EMPIRICAL RESEARCH FINDINGS

As shown in Table 18 in Annex 1, the highest legElExecutive accountability to the
Legislature is found in Italy (only 57% DL are sassful, while 77% are amended). The level
of Executive accountability is inexistent in Argirat (99% of DNU are successful, while the
amending rate is inexistent). The level of Exeataccountability is generally low in
Romania: the OUG success rate is high (87%), wkis than half of OUG are amended
(41%).

TABLE 18
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The empirical information in Table 18 reveals ttheg level of Executive accountability in
Romania is closer to Argentina than to Italy immerof Decree success rate (only 12% less
successful OUG than the successful DNU in Argentaempared to 30% more successful
OUG than successful DL in Italy). In terms of Dexramending rate, Romania ranks in
between Italy and Argentina (41% difference to Autyga compared to 36% difference to

Italy).

The high level of Executive accountability to Pamlient in Italy is insured by the strong
institutional veto player power of the later grahtey the clear definition of the rule of tacit
rejection and the specific constitutional provisarenying the Executive any veto power on
the decision of the Parliament regarding a DL. $tneng Parliament institutional veto player
power is reflected in the high amending rate and3access rate of the Executive Cdven
when the volume of Decree issuing is increasing twee, as | have shown earlier. The re-
issuing of lapsed DL emerged as surrogate of vetaep against the decision of the
Parliament throughout the decades, as | have steawmiier. As | have also shown, this
peculiar legislative behaviour of the Italian Exeeel does not insure the success of a DL,
given that it cannot influence the decision of Bagliament in any way.

The Argentine President governs completely unadatlm to Congress as far as the
legislative treatment (amending and rejection)h&f DNU is concerned. This is insured by
the strong institutional veto player power of thedtdent granted by the para-constitutional
legal status of the DNU of full law and the fornyaditrong presidential veto power on any
piece of legislation passed in Congress, includaws initiated by Congress rejecting or
amending a presidential DNU. The peculiar legaiust@f the Argentine DNU constitutes an
informal rule of tacit approval. It is informal g the lack of constitutional provisions that
would make the congressional decision on a DNU adsapy, while its tacit approval nature
rests with the fact that a DNU is considered appdosven when not decided on in Congress.

The level of Executive accountability to Legislaus rather low in Romania. It is closer
to Argentina than to Italy in terms of success gatd ranks in between the two other country
cases in terms of amending rate, as | have alredubyvn earlier. The low level of
accountability is not inexistent, as in the caseéAgdentina. It is rather low because of the
peculiar constitutional design which does not ragulthe OUG approval and amending
procedure or the strength of Executive veto powethe decision of Parliament.

The Romanian Constitution of 1991 does not formaigke impossible the amending or
rejection of OUG through a strong Executive vetaven but it does not deny the Executive
the possibility to use it any way it deems necgssHne informal legislative practice makes
possible that an OUG stays undecided in Parlianfientlong periods of time, while
generating legal effects (which constitutes a sirbat informal institutional veto power of
the Executive) and once rejected or amended thisidecof the Parliament can be easily
changed through the issuing of another OUG. Indase of Romania, the low Executive
accountability to Parliament is not the outcomédoomal constitutional provisions, as in the
case of Argentina, but arises informally out ofistative practice: the Executive speculates
the constitutional ambiguity in its favour.

Significant for the large degree of freedom indubgdthe constitutional ambiguity, the

Romanian Executive issues a substantially largemve of OUG (48%) than the volume of
DNU issued by the Presidents of Argentina since31@3%). Despite the higher volume of
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Decree issuing, the level of Executive accountgbib the Legislature is higher in Romania
than in Argentina (13% of OUG are rejected compat@donly 1% rejected DNU in
Argentina, while 41% OUG are amended, comparedot®@NU amendment at all). Simply
formulated, Romania has a larger volume of Exeeutigcrees than Argentina, but exhibits a
higher level of Executive accountability, while thevel of Executive accountability is
inexistent in the case of Argentina, despite thenparatively lower volume of Executive
decrees.

The cause of Decree issuing is the same acrossrgaases: the bargaining problems the
Executive confronts in the Legislature. The Argeetpolitical party system generates Type 1
“weak” (fragmented congressional coalitions), priillyabecause of its federal organization
with a strong influence of local party leaders te woting behaviour of legislators. The
Italian and Romanian party systems generate eftigpe 1 “weak” legislative coalitions or
Type 2 “dictatorial” legislative coalitions. Type “weak” coalitions issue Decrees to
overcome legislative opposition to their NPL, whilgpe 2 “dictatorial” coalitions issue
Decrees because they can promote legislation thramg kind of legislative resource and
choose the one that is the most cost efficient.

The only Type 3 “balanced” Executive coalition hretpaper is the Romanian Vacaroiu
Cabinet (1992-1996). It did not issue a large vauoh Decrees because its structure made
policy negotiation necessary and possible. Thislittma type had not been replicated
throughout the years, given the fluid nature of Rmmanian political party system, as | have
shown earlier.

However, the legislative behaviour of partisan itimads defined in terms of partisan veto
players does not explain tke&cessiveecourse to Decree, namely the issuing of moradasc
than necessary given the legislative oppositioBxecutive initiated NPL, as shown in Table
19 in Annex 1.

TABLE 19

Romania stands out when compared to Italy and Anggnits Executive initiates almost
half of its legislation through Decree, at a rdtattis more than double than the case of
Argentina (48% Decrees in the case of Romania coedp#o only 23% in the case of
Argentina), even when the success rate of its NPthe highest (94%) compared to ltaly
(83%) and Argentina (62%).

The strongest negative correlation between theessccate of Executive-initiated NPL
and the volume of Decree issuing is found in treeaa Italy (-,801), as | have already shown
earlier when exploring the causes of Decree issiittigis study case.

However, the cases of Argentina and Romania deexlibit the same correlation as the
Italian study case. The negative correlation ixistent in Argentina for the whole period
under observation (1983 — 2006), despite the saamifly lower NPL approval rate (62%)
compared to Italy (83% successful NPL) and Rom&mé&bs successful NPL). The correlation
between the NPL success rate and the volume ofeBsdn Argentina increases to (-,232)
after the elimination of the deviant units of asdy as | have shown earlier. This degree of
correlation does not indicate a strong causalicglat

25



Laurentiu G. Stinga

The case of Romania presents no correlation dealveen the success rate of Executive-
initiated NPL and the tendency to issue Decrees. Rbmanian Executives issue almost half
of their legislative production through Decreessplte the fact that the success rate of
Executive-initiated NPL is 94%. The literature oantbcratic transition and consolidation
reviewed earlier, particularly the strand placingplanatory power on political culture
(O’Donnell, 1994, 1996, 1999, 2003), would conclutlat Romania comes closest to the
“delegative” democracy model, since its Executiveef@rs to govern by Decree so
extensively, even when the success rate of its NRY%.

As | have already showed earlier, the Argentine Rodhanian Executives do confront
bargaining problems in the Legislature. Howeveg, same Executives do issmere Decrees
than made necessaby the legislative opposition to their NPL. Asdve already shown for
Argentina and Romania, the legal status of the &xex decree (particularly the differences
between the constitutional definition of the Deceew the constitutional definition of the
NPL that grant institutional veto player power he tExecutive) can explain thexcessive
recourse to the Executive decree, namely the igsoiira volume of Decrees that lerger
than what is required by the legislative oppositiorExecutive-initiated NPInot the issuing
as such)When the legal definition of the Decree allows Eweecutive to prevail over the
Legislatureformally or informally then the Executive will issue more Decrees theuired
by the legislative opposition to its NPL.

It becomes clear that the Decree power will be ethutthe Executive enjoys stronger
institutional veto player powers when using thigidéative resource compared to the
institutional veto player power that it enjoys whamomoting its policy views by NPL. The
stronger the institutional veto player power of Eheecutive when using the Decree, the more
likely the abuse of this potentially powerful resoeithrough excessive issuing.

At this point of the argument another comparisonobges more relevant. | will next
compare the ratio issued Decrees/issued NPL todthe approved Decrees/approved NPL,
namely the ratio between the approved Decreestendgproved NPL. The first ratio reveals
the intentions of the Executive to undermine thegislature, while the second ratio reveals
the willingness of the Legislature in each of tiheeé country cases to comply with the
intentions of the Executive, as shown in TablerRBmnnex 1.

TABLE 20

In the case of Italy, the strong institutional velayer power in favor of the Parliament
leads to a situation where the intensions of thechtive to bypass the Parliament (18%
issued DL/82% issued NPL) are curtailed througleduced volume of approved DL in the
body of total Executive initiated legislation (13&pproved DL/87% approved NPL). In a
hypothetical scenario, if the Italian Executive Wbaim to rule Italy mainly by Decree, the
institutional veto player structure of accountabpiln favor of the Parliament would constrain
the “dictatorial” intentions of the Executive an@dwd automatically diminish the volume of
Decrees in the body of approved Executive initidéggslation.

In the case of Argentina, the institutional vetay@r power exclusively in favor of the
President distort the intentions of the later, redidated by the difference between the 23%
volume of Decree issuing and 33% volume of apprd¥edrees in the body of total approved
President initiated legislation. Argentina ends wjih a higher volume of legislation
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promoted through Decrees than initially intended thg President himself/herself. The
institutional veto player structure of Argentina kmaa the presidential legislative behavior
more “dictatorial” than it actually is by automatily increasing the volume of DNU in the
body of approved presidential initiated legislation

In the case of Romania, the acquiescence of theRant to the will of the Executive
when promoting legislation through Decree is re#idcin the almost equal ratio of issued
DL/NPL (48%/52%) compared to the ratio approveddplproved NPL (46%/54%).

From the perspective of this theoretically relevaamparison, the Romanian political
parties organize the Legislature-Executive arenalloyving the Executive to promote policy
by Decrees extensively, as long as the Parliamasitie institutional possibility to reject or
amend them. The Romanian Parliament rejects anchdsnthe OUG (although not as
extensively as the Italian Parliament), unlike &rgentine Congress, which is incapable to
reject or amend presidential policy promoted by DNU

The empirical findings shown in Table 20 indicdtatta country may end up being ruled
by Decree if the institutional veto player struet@xcessively increases the success prospects
of this Executive resource to the extent thatstatis the intentions of the later.

VIl.  CONCLUSION

The current paper offered an alternative explanatothe assumption that new democracies
are ruled by Executive decree as outcome of afgpédictatorial” culture which perpetuates
after the collapse of their authoritarian regimed@nell, 1994, 1996, 1999). The disciplined
comparison of three study cases with three diffepatitical systems and radically different
experiences with democracy revealed the role ofitin®nal and partisan structures in
generating a peculiar style of governance and taiacity to keep it under control.

The current paper has attempted to improve thengsdof previous literature focusing on
emergency Executive decrees from the perspectiveleofiocratic consolidation. | have
offered a better conceptualization of accountahilithave attempted to explain causality
through a better categorization of legislative itmals according to their structure and
bargaining problems they generate, | have meadheetevel of Executive accountability to
the Legislature in all three country cases.

Inspired by the important issues raised by theditee on democratic transition and
consolidation regarding the large number of thase é€0’Donnell, 1994, 1996, 1999), the
paper has focused on the role of institutions aadypsystems in generating this peculiar
governance practice (Carey and Shugart, 1998; Maing, 1990, 1991, 1992-1993; Jones,
1997; Mainwaring and Shugart, 1997). This literatig pivotal in understanding causality:
Executives use emergency Decrees when confrorggiglative opposition to their legislative
proposals through normal procedure (NPL). The miremmented and polarized the
legislative coalitions supporting the Executivee tlower their capacity to agree on NPL,
making the recourse to Decree necessary to overtagistative deadlock.

| have also interpreted the Executive decrees ggalvang resources and | have argued
for the necessity to compare the volume of Decssaiing to the volume of other bargaining
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resources (such as NPL), in order to establish irapicorrelations between the success rate
of NPL and the issuing of Decrees. Such correlaticam only be established by relating the
volume of Decrees to the volume of NPL. It is assdnthat the lower the success rate of
Executive-initiated NPL, the higher the volume oféddees. The simple number of Decrees
does not allow for this theoretically relevant etation. None of the previous literature
attempted to test empirically this causally reléw@orrelation using as indicators the volumes
of Decrees and NPL.

| have offered a better categorization of legisi&tcoalitions supporting the Executive
according to their level of fragmentation and piaiation by bringing in insights from the
literature on how partisan veto players interaghvdach other in determining how policy
decisions are made (Tsebelis, 1995, 2000, 200&)vé argued that the bargaining strategies
of the Executive and the capacity of the Executieeree to solve them arise equally in
coalitions with fragmented and polarized veto ptayand coalitions with one “dictatorial”
partner which can impose its policy views on thenatically unimportant junior partners
(Peleg, 1981).

The definition of legislative coalitions in termg partisan veto players captures and
explains the bargaining problems confronted by Executive and the role of Executive
decree as a specific bargaining solution acros#iqadl systems. However, none of the
previous literature defined a third type of ledisfa coalitions, which does not issue a large
number of emergency Decrees. The definition of T@pthalanced” legislative coalitions
represents a specific contribution of the curreapigr to the existing literature. The structure
and functioning of this type of coalition can beddeted logically from the comparison of
Type 1 “weak” and Type 2 “dictatorial” coalition§. the first is not capable to conclude
negotiations and reach policy decisions given titacsure, while the second does need to
negotiate given the capacity of the senior partoempose its policy views, what is the type
of coalition that can successfully conclude nediaties, while none of its partners is capable
to impose its policy views upon the others? The @diate answer is a coalition type in which
the senior partner is dependent on the suppoheofunior partners, a coalition type in which
the senior partner is not strong enough to imptsealicy view upon the junior partners,
while it is ideologically close enough to them tasessfully conclude policy negotiations.

Type 3 “balanced” legislative coalitions supportitige Executive reflect the essence of
democratic policy making: policy negotiation, aceoodation and compromise, which in
turn represent the guarantee of a high level atpahclusion of societal interests represented
by the coalition supporting the Executive. The vetyucture of this type of legislative
coalition constrains the Executive behaviour by ditboning its support on the policy
measures that are closest to the interests of adllition partners and the appropriate
bargaining resources used to promote policy. Ther&eas a formal constitutional resource
is still available to the Executive, but the resmurito its use would immediately lead to
legislative opposition. In parliamentary democracievhere the Cabinet can be easily
removed by the legislative coalition it is a pafit dype 3 “balanced” legislative coalitions
would lead to Executive downfall if the later woulde Decrees rather than NPL, as shown
the country chapter focusing on Romania, partitplan the Vacaroiu Cabinet (1992 —
1996).

Type 3 “balanced” legislative coalitions have a idiished leverage on the Executive in
presidential systems, where the presidential teimupewer cannot be ended before elections,
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given the popular vote directly electing the ExeautThe capacity of legislative coalitions to

force the President to negotiate policy in the abseof the treat of office removal is

determined by the relations between the Presidahttlze congressional majority, as well as
by the constitutional resources that the legistativalitions can use when dealing with this
powerful bargaining resource of the Executive,lasag in the country case of Argentina.

Another contribution of the current paper to theegrch on the topic is the actual measure
of the level of Executive accountability functiohsmccess and amending rates of emergency
Executive decrees in Legislature. Exploring theac#ty of Legislatures to reject or at least
amend the Executive decrees can be more instruhiergstablishing if the former are indeed
rubberstamp institutions. Such exploration providemore solid basis for theoretical claims
regarding the capacity of Legislatures to holdEkecutive accountable. | have compared the
legal/constitutional definition of the emergencycddee to the legal/constitutional definition of
the Executive-initiated NPL according to the litera on institutional veto players (Tsebelis,
1995, 2000, 2002). Defining the two legislativeawses of the Executive according to their
respective veto player power is instrumental inarathnding the preference of the Executive
for emergency Decrees.

The institutional veto player power of the Execatiwhen using the emergency Decrees
also explainghe excessive issuimgf these acts, namely the issuing of a higher melwof
Decrees than made necessary by the legislativesdppoto the Executive initiated NPL. An
Executive based on Type 1 “weak” coalitions witlue only as many Decrees as necessary, if
the level of institutional veto player power offdrby the Decree constitutional definition is
low. This is the case of Italian Executives supgpaity Type 1 “weak” legislative coalitions.

However, Executives supported by the same Type dakv legislative coalitions will
issues Decreesxcessivelyf the constitutional definition of the Decree gmarhem strong
(formal or informal)institutional veto player power. The higher thstitutional veto player
power of the Executive when using Decrees, the nexeessive the volume of Decree
issuing. This is the case of Argentine Presiderite wonfront Type 1 “weak” congressional
coalitions making the passage of NPL difficult amgtertain. It is also the case of Romanian
Executives supported by Type 1 “weak” legislatiealdions, as | have explained extensively
in the country case chapter and the chapter congagross country cases.

Executives supported by Type 2 “dictatorial” cadalis will issue a higher volume of
Decrees than made necessary by the legislativesdpo to their NPL, regardless how
strong their institutional veto player power is @ating to the constitutional definition of the
Decree. These Executives issue Decrees rather Nifdn simply because their structure
insures the passage of policy using any type déliiye resource. It is important to notice
that this is the case of the Nastase Cabinet ind@mand all the Berlusconi Cabinets in
Italy, despite the radically different institutidneeto player power of the Executive in the two
countries (informally strong in the case of Romafeamally weak in the case of Italy).

Executives supported by Type 3 “balanced” coalgiwsill not issue Decrees regardless of
how strong their institutional veto player powemiben using this resourcas long as the
legislative coalitions can remove the Executivarfrpower,if the Legislature is bypassed
through the use of Decrees. This is the case of#waroiu Cabinet in Romania (1992-1996),
as | have extensively explained in the country chsgpter.
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The current paper leaves unanswered a few quedti@iscan be addressed by future
research work on the topic. How does the typolo§ycaalitions function in presidential
systems and in parliamentary systems with min@#pinets? The legislative coalitions have
no capacity to remove the President from powerrgsigential systems, whereas minority
Cabinets in parliamentary or semi-parliamentantesys should be constrained by their low
number of legislative seats to negotiate with thpp@&ition and promote legislation
exclusively by NPL as long as they could be remofredh power at any moment when
bypassing the Legislature. Do partisan veto playgesact differently in presidential systems
than in parliamentary systems, or in the case dir@s which do not have more than 50%
legislative support? What is their effect on thed&ncy of the Executive to issue Decrees,
either excessively or proportionately to the legfise opposition to the NPL?

The empirical information the current paper is lbas& presents some shortcomings
preventing an accurate evaluation of how Presidsolige their bargaining problems when
confronted with Type 3 “balanced” coalitions or whbenefiting from the unconditional
support of Type 2 “dictatorial” coalitions. The Amgtine party system leads to the formation
of only one type of legislative coalition, namelype 1 “weak”, preventing a comparison to
Type 2 “dictatorial” or Type 3 “balanced” coalitisnwithin the same political system.
Furthermore, the level of institutional veto playsswer can be different across different
presidential regimes when using the emergency Hxecdecree.

Therefore, the findings of the current paper dowatrant stronger claims regarding the
interaction between congressional coalitions arekiBents function of issuing of Decrees
across presidential systenmsgeneral Nevertheless, the exploration of the Argentinelgt
case revealed the importance of institutional y#&yer power in determining the excessive
issuing of Decrees and the incapacity of the Cawgte hold the President accountable by
rejecting or at least amending these powerful lagig& bargaining resources. Presidents who
enjoy total institutional veto player power throuBecree will make use of this powerful
resource excessively, namely more than made negebgathe legislative opposition to
presidential NPL.

The findings of the current paper can be furtheprowed by bringing into analysis
various presidential systems, where the Presideotifront different types of congressional
coalitions (depending on the partisan systems ptesedifferent presidential systems), while
possessing different levels of institutional vetayer power when using the Decrees of
urgency and necessity (depending on the constialtidefinition of the legal status and
conditions of treatment of this legislative bargagn resource in different presidential
systems).

The second issue that remains only partly explamethe coalition typology put forth in
the current paper is that of minority Cabinets wilitral systems where the Executive
mandate is entirely dependent on legislative suppkecording to the coalition typology
defined earlier, the minority Cabinets should préenmost of their policy initiatives through
NPL rather than Decrees, given their low numbdegislative seats and the need to negotiate
policy with the Opposition. However, the theoretieapectation is contradicted by empirical
information, as the units of analysis Tariceanad dariceanu Il indicate in the country case
of Romania.
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These two minority Cabinets issued more than Halheir legislative production through
Decree, given the incapacity and unwillingnesshef legislative Opposition to remove them
from power, as | have extensively explained in tloeintry case chapter. The Tariceanu |
Cabinet could not be removed from power given thpassibility of legislative collaboration
between the social democratic PSD and the extrgmaisy PRM. The Tariceanu Il Cabinet
had not been removed from power before electionsn efter some parties deserted the
coalition supporting the Executive, given the adeal calculations of all political parties in
Parliament.

The same situation is found in Italy between 19471893, when minority Cabinets had
been put in place immediately after elections imleotto govern the country while the political
parties negotiated the coalition formula that wouolftkr legislative support to the Executive.
The Italian minority Cabinets governed sometimes fieonths if the political parties
encountered difficulty in reaching a consensus ndigg the composition of the legislative
coalition to support the Executive. The protractegtotiations had been impossible to
conclude at times, given the nature of the Italpmmty system. This situation has been
recurrent throughout the decades, leading to deetétrisi al buio”, literally meaning crisis
in darkness, when minority Cabinets were not rerdo®m power out of political
calculations (Cotta and Verzichelli, 1996).

The tentative conclusion regarding the issuing e€figes in the case of minority Cabinets
is that the coalition typology offered earlier doest explain the necessity to issue Decrees
either through a high level of fragmentation andagmation or through a “dictatorial”
capacity to pass policy through the Legislaturagisiny type of legislative resource. When
focusing on minority Cabinets, the relations amtayislative Opposition parties have to be
accounted for, particularly how political and etmed calculations shape their legislative
behaviour and the subsequent relation to the Executhe current paper can be further
improved by focusing on a larger sample of unitsanélysis (Executives) which have a
minority legislative support.
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ANNEX 1: TABLES

TABLE 1: chain of delegation of power from Principals to Atge(from Lupia, 2003: 34)

Principal

Agent

Voter

A member of Parliament and/or a party (dependin
on the ballot list system)

=]

Members of Parliament
Parties

Government

Government

Cabinet Ministers

Cabinet Ministers

Civil Service

Civil Service directors

Civil Service employees

TABLE 2: DL and NPL in Italy since 1948 according to caatfial cycles.
Coalitional phases DL presented NPL presented €3gadPL
Centrism 3% 97% 90%
Center-left 7% 93% 86%
Solidarity 19% 81% 7%
Pentapartito 30% 70% 69%
Transition 75% 25% 58%
New system 29% 71% 84%
TOTAL ITALY 18% 82% 83%

TABLE 3: DL and NPL during the Transition period (1993-1P96

Executives DL NPL NPL success rate
Ciampi 85% 15% 31%
Berlusconi | 53% 47% 76%

Dini 83% 17% 47%

Total 75% 25% 58%

TABLE 4: DL and NPL during the new political system (19988)

Italian cabinets 1996-2006 DL presented NPL NPIcess rate
Prodi | before constitutional reform 60% 40% 76%
Prodi | after constitutional reform 14% 86% 83%
D’Alema | 26% 74% 71%
D’Alema Il 31% 69% 55%
Amato Il 47% 53% 38%
Berlusconi Il 37% 63% 97%
Berlusconi Il 56% 44% 97%
Total new system 32% 68% 81%
Total without Prodi | before decision 29% 83% 88%
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TABLE 5: DL and NPL success and amending rates in Italy &etwi 948 and 2006

V.
iy l. Il. . \A
Coalitional phase DL issued DL. success DL amend. NPL issued NPL
success
. 3% 97% 53% 97% 90%
Centrism 1948-1960 | (1 o (102) (54) (4292) (3894)
7% 92% 60% 93% 86%
Center-left 1960-1975 (310) (286) (172) (4310) (3744)

S 19% 72% 73% 81% 7%

Solidarity 1976-1979 (185) (134) (98) (831) (644)
. 30% 52% 82% 70% 69%
Pentapartito1980-1992 (1068) (564) (468) (2573) (1786)
" 75% 28% 78% 25% 58%
Transition 1993-1996 (810) (231) (180) (273) (161)
29% 83% 88% 71% 84%
New system1996-2006 (401) (333) (296) (999) (839)
18% 57% 7% 82% 83%
Total 1948-2006 (2879) (1650) (1268) (13278) (11068)
TABLE 6: DL and NPL success and amending rates for Trangihase (1993-1996)
Coalitional phase I.DL issued I.DL. success | ll.DL amend. | IV.NPL issued | V.NPL
success
Transition 1993-1996 | 75% (810) 28% (231) 78% (180) 25% (273) 58%
(161)
TABLE 7: DNU and NPL for President Menem under a highlyfable Congress:

Legislative periods DNU presented NPL presented sphroved
Per. 113: Menem 7.5% 92.5% 68%
01/03/1995 - 28/02/1996
Per. 114: Menem 8.5% 91.5% 64%
01/03/1996 - 28/02/1997
Per. 115: Menem 12.4% 87.6% °1%
01/03/1997 - 28/02/1998

TABLE 8: DNU and NPL in Argentina 1983-2006.

Presidency NPL presented NPL approved
Radul Alfonsin 98% 68%
Carlos Menem 82% 59%
Fernando De la Rua 76% 69%
Adolfo Saa 40% 0%
Eduardo Duhalde 46% 57%
Néstor Kirchner 54% 57%
TOTAL 77% 62%
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TABLE 9: Success rate of DNU in Argentina between 1983 &62

Presidency 1983 -2006

Success rate of DNU

Alfonsin 100 %
Menem 99 %
De la Rua 94 %
Saa 100 %
Duhalde 99 %
Kirchner 100 %
TOTAL 99 %

TABLE 10: Ratio DNU/NPL in Argentina before and after thestitutional reform of 1994.

DNU NPL NPL success
Before 1994 13% 87% 64%
After 1994 30% 70% 60%
Total 1983-2006 23% 7% 62%
TABLE 11: DNU success and amending rate for President Kirchne
Legislative periods DNU Success DNU NPL Success Success
presented DNU amending presented NPL NPL/DNU
Per. 121 DNU: 55%
25/05/2003 — 48% 100% 0% 52% 7% NPL: 45%
28/02/2004
Per. 122 DNU: 61%
01/03/2004 — 49% 100% 0% 51% 62% NPL: 39%
28/02/2005
Per. 123 DNU: 67%
01/03/2005 — 49% 100% 0% 51% 47% NPL: 33%
28/02/2006
Per. 124 DNU: 58%
01/03/2006 — 37.5% 100% 0% 62.5% 43% NPL: 42%
28/02/2007
TABLE 12: OUG and NPL in Romania since 1992.
Executive coalition OUG presented NPL presented Niricess
VACAROIU 19 (5% aprox.) Not available 369 (95% ax)
CIORBEA 39% 61% 91%
VASILE 58% 42% 77%
ISARESCU 78% 22% 91%
NASTASE 47% 53% 95%
TARICEANU | 51% 49% 95%
TARICEANU I 57% 43% 94%
TOTAL 48% (aprox.) 52% (aprox.) 93% (aprox.)
TABLE 13: coalitional dynamic and legislative output for tieéormist coalitions of 1996-2000.
CABINET OUG presented NPL presented NPL succes
CIORBEA 39% 61% 91%
VASILE 58% 42% 77%
ISARESCU 78% 22% 91%
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TABLE 14: OUG and NPL in a “Dictatorial” type coalition (Nase, 2000 — 2004)
Cabinet OUG presented NPL presented NPL success

NASTASE 47% 53% 95%

TABLE 15: the legislative output and the recourse to OU@efRomanian Executives, 2004 - 2007.

Coalition OUG presented NPL presented NPL success
TARICEANU | 51% 49% 95%
TARICEANU I 57% 43% 94%

TABLE 16: the success and amending rate OUG in Romania $822

Coalition ouG ouG ouG NPL NPL Successful
success amend. presented | success| OUG/NPL

VACAROIU 19 100% 32% missing infg 369 OUG: 5%
NPL: 95%

CIORBEA 39% 82% 55% 61% 91% OUG: 37%
NPL: 63%

VASILE 58% 78% 27% 42% 77% OUG: 59%
NPL: 41%

ISARESCU 78% 73% 28% 22% 91% OUG: 74%
NPL: 26%

NASTASE 47% 92% 44% 53% 95% OUG: 46%
NPL: 54%

TARICEANU | 51% 93% 53% 49% 95% OUG: 51%
NPL: 49%

TARICEANU I 57% 99% 10% 43% 94% OUG: 58%
NPL: 42%

TOTAL 46% 87% 41% 54% 1893 OUG: 46%
NPL: 54%

TABLE 17: OUG issuing and treatment before and after tf382®nstitutional reform.

ouG Success rate Amend. rate| NPL issued Success Successful
issued of OUG of OUG NPL OUG/NPL
Before 49% 83% 40% 51% 93% OUG: 47%
reform NPL: 53%
After reform 46% 95% 42% 54% 95% OUG: 46%
NPL: 54%

TABLE 18: Cross-country Executive accountability functidrDecree success and amending rates.

I1l. Decrees amending

Country cases |. Decrees issued Il. Decrees sucatess rate

Italy 1947-2006

0, 0,
(High accountaility) | 2879 DL 57% (1650) 77% (1268)

Argentina 1983 — 2006

(Inexistent 699 DNU 99% (693) 0% (0)
accountability)

Romania 1992 — 2007

9 0
(Low accountability) 1874 OUG (aprox.) 87% (1636) 41% (663)
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TABLE 19: Volume of Decrees and NPL according to the sucassof NPL across country cases.

Country cases |. Decrees issued II.NPL issued MLNuccess rate
Italy 1947 — 2006 18% (2,879) 82% (13,278) 83% (11,068)
Argentina 1983 - 2006 | 23% (699) 77% (2,331) 62% (1,435)
Romania 1992 — 2007 | 48% (1,874) 52% (2,023) (aprox.) | 94% (1,893)

TABLE 20: Level of legislative acquiescence to the govereahoough emergency Decree.

Country cases . DL issued Il. Approved DL
NPL issued Approved NPL

Argentina (1983 — 2006) R’F\,‘I‘_{ 72730;? ((26393?1)) Bgt{:z% gzg)a

Romania (1992 — 2007) ﬁgﬁ :542%?((2108273‘;) 355:542%;?((118%33(3)
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ANNEX 2: GRAPHS

GRAPH 1: Delegation and accountability under Parliamentamg Presidential Government: a) single-chain
delegation model of a parliamentary system (baseStosm, Mueller and Bergman, 2003).
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Graph 2: negative linear regression

Linear Regression
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