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II.2 Alexandr Svetlicinii, Florence*

Back to the Basics: Concepts of Undertaking and Economic
Activity in the SELEX Judgment
(SELEX Sistemi Integrati SpA � Commission, ECJ (Second Chamber),
Judgment of 26 March 2009, C-113/07 P)

(1) Facts and Procedure
The European Organisation for the Safety of Air
Navigation (Eurocontrol) was established in
1963 under the International Convention on Co-
operation for the Safety of Air Navigation1 (the
Convention) with the aim of strengthening coop-
eration between the Contracting States in the
field of air navigation and developing joint activ-
ities between them in order to achieve the harmon-
ization and integration necessary for the creation
of a uniform system of air traffic management
(ATM). Eurocontrol’s activities can be generally
grouped into three major categories: (1) the activ-
ity of regulation, standardization and validation;
(2) Research and development (R&D) activities,
which consist in coordinating national policies on
R&D in the field of air navigation and leading the
development actions for new technologies in this
sector; and (3) assistance provided, on request, to
administrations of the Contracting States of Euro-
control, particularly in the field of planning, speci-
fication and creation of ATM services and systems.

On 28 October 1997 SELEX Sistemi Integrati SpA
(SELEX), which designs and develops systems and
radars for air defence, battlefield management,
naval defence, air and airport traffic management,
coastal and maritime surveillance, lodged a com-
plaint with the Commission under Article
3(2) of Regulation No 17,2 in which it alleged vio-
lations of competition law by Eurocon-
trol in carrying out its standardization
tasks in relation to ATM equipment and systems.
SELEX complained inter alia that: (1) the regime of
intellectual property (IP) rights governing Eurocon-
trol’s contracts led to creation of monopolies in
the production of ATM systems, which are stand-
ardized by Eurocontrol; and (2) undertakings
supplying prototypes used for the purposes of
standardization were thereby placed in a particu-
larly advantageous position as compared with
their competitors on the public tenders organized
by the Contracting States for acquisition of ATM
equipment. Following an investigation, on 12 Feb-
ruary 2004 the Commission has rejected
SELEX’s complaint on the following grounds: The
Commission noted that although the EC competi-

tion law applies in principle to international or-
ganizations such as Eurocontrol, the specific activ-
ities carried out by such organizations must be
economic activities for the purpose of application
of Article 82 EC. In the present case, the activ-
ities of Eurocontrol which were the subject of
the complaint were not of an economic na-
ture according to the Commission, but of public
interest. On that basis the Commission concluded
that Eurocontrol could not be considered to be an
undertaking within the meaning of Article 82 EC.

SELEX disagreed with the Commission’s findings
and on 23 April 2004 lodged an appeal with
the Court of First Instance (CFI). Referring to
the relevant Community case law3 SELEX argued
that the concept of undertaking covers any entity
engaged in an economic activity, regardless of its
legal status and the way in which it is financed,
and any activity consisting in offering goods and
services on a given market is an economic activity.
In response, the Commission referred to the SAT
Fluggesellschaft case, where the European Court
of Justice (ECJ) has ruled that «[t]aken as a whole,
Eurocontrol’s activities, by their nature, their aim
and the rules to which they are subject, are con-
nected with the exercise of powers relating to the
control and supervision of air space which are typ-
ically those of a public authority, [t]hey are not of
an economic nature justifying the application of
the Treaty rules of competition».4 The CFI held
such a generalized transposition of its holding in
SAT Fluggesellschaft could not be accepted be-
cause it was rendered in relation to particular fac-
tual situation and that various activities of an
entity must be considered individually
and the treatment of some of them as powers of a
public authority does not mean that all other ac-
tivities are also non-economic for the purposes of
EC competition law. The CFI then proceeded with
the detailed assessment of each type of Eurocon-
trol’s activities referred to in the SELEX’s applica-
tion.

In relation to the Eurocontrol’s standardization
activity, SELEX argued that since the acquisi-
tion of prototypes, which is a precondition to
the standardization, is an economic activity, stand-



423

European Law Reporter

E L R 1 2 / 2 0 0 9no 12

the prototypes were granted at no cost added to
the finding that this activity was ancillary to
the promotion of technical develop-
ment, forming part of the Eurocontrol’s public
service aims, which excluded the possibility that
the activity in question was economic in nature.9

In this sense, according to the CFI, Eurocontrol’s
activity could not be compared to that of organ-
izations’ governed by private law, which manage
the rights of composers or authors and which are
authorized by the holders of those rights to collect
fees payable by third parties for the representation
of their works.

In relation to the third type of Eurocontrol’s activ-
ity – assistance to the national administra-
tions, SELEX submitted that by drafting bidding
documents and contracts used at public tenders
or by taking part in the selection proce-
dure of undertakings participating in
public tenders Eurocontrol was engaged in in-
trinsically economic activity. The CFI held that the
activity of assisting national administrations was
separable from Eurocontrol’s tasks of air space
management and development of air safety. The
Court noted that Eurocontrol offered such assist-
ance only on request of the national adminis-
trations and therefore such activity was in no
way an activity essential to ensuring the
safety of air navigation. The fact that such
services could be also rendered by pri-
vate undertakings implied that there could be
a market for such services and therefore such ac-
tivity could be regarded as economic.10 The fact
that the services in question were not at the cur-
rent time offered by private undertakings did not
prevent their characterization as an economic ac-
tivity, since it was possible for them to be carried
out by private entities. CFI further explained that
the fact that the assistance was given in pursuit of
a public service objective might be an indication
that it was a non-economic activity, but this did
not prevent an activity consisting in offering ser-
vices on a given market from being considered to
be an economic activity. On the basis of the above,
CFI concluded that assistance to the national ad-
ministrations was an economic activity and that,
consequently, Eurocontrol, in the exercise of that
activity, was an undertaking within the meaning
of Article 82 EC.

The Court then proceeded with the analysis of
whether by rendering assistance to the national
administrations Eurocontrol has abused its dom-
inant position. SELEX criticized Eurocontrol for its
failure to observe the principles of equal treat-
ment, transparency and non-discrimination when

ardization itself should be also regarded as eco-
nomic activity. In response, Commission argued
that Eurocontrol carries out standardization on
behalf of the Contracting States without any in-
terest of its own and therefore pursues a public
service objective of maintaining and improving
the safety of air navigation. CFI noted that accord-
ing to the relevant Community case law,5 any ac-
tivity consisting in offering goods and services on
a given market is an economic activity. In the pres-
ent case SELEX has not demonstrated that there
was a market for technical standardization ser-
vices in the sector of ATM equipment because the
only purchasers of such services were Contracting
States in their capacity as air traffic control author-
ities. Thus, even though Eurocontrol acquired
goods and services on the market, it did not mean
that standardization services, for which such
goods and services were acquired, should be re-
garded as an economic activity. In this regard CFI
explained that the nature of the purchasing activ-
ity must be determined according to whether or
not the subsequent use of the purchased goods
amounts to an economic activity.6 Thereby CFI
transposed to the present case its ruling in FENIN,
where it held that generally, an organization
which purchases goods or services not for the pur-
pose of offering them as part of an economic ac-
tivity but in order to use them in the context of a
different activity, such as one of a purely social na-
ture, does not act as an undertaking simply be-
cause it is a purchaser in a given market.7 The CFI
held in that case that while an entity purchas-
ing a product to be used for the purpos-
es of a non-economic activity «may wield
very considerable economic power, even giving
rise to a monopsony, it nevertheless remains the
case that, if the activity for which that entity pur-
chases goods is not an economic activity, it is not
acting as an undertaking for the purposes of Com-
munity competition law and is therefore not sub-
ject to the prohibitions laid down in Articles 81(1)
EC and 82 EC».8

When assessing the acquisition of prototypes and
IP rights for Eurocontrol’s R&D activity, the
CFI addressed the issue of remuneration as one of
the decisive factors in determining whether the
activity in question is economic or not. In this re-
gard CFI emphasized that the absence of re-
muneration is only one indication among sever-
al others and cannot by itself exclude the
possibility that the activity in question is economic
in nature. Nevertheless, in the present case, the
fact that the licenses for the IP rights acquired by
Eurocontrol in the context of the development of
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invitations to tender were launched by the nation-
al administrations for the acquisition of ATM
equipment and systems. Aligning with the Com-
mission, the Court noted that the national admin-
istrations alone have the power to award con-
tracts and, therefore, they alone are responsible
for compliance with the relevant provisions on
tendering procedures. The Court stated that
SELEX did not show that Eurocontrol has in fact in-
fluenced the decisions to award the contracts to
particular bidders. As Eurocontrol was not carry-
ing out any activity on the market for supply of
ATM equipment and systems and it did not have
any financial or economic interest of its own in
that market, CFI found no relationship of
competition between Eurocontrol and
SELEX or any other undertaking active in the sec-
tor. Thus, although the Court found that certain
activities carried out by Eurocontrol were econom-
ic activities, there was no evidence that Eurocon-
trol has infringed Article 82 EC and SELEX’s appli-
cation was ultimately dismissed.11

On appeal to the ECJ SELEX submitted that the
CFI has erred in law as regards the applicability of
Article 82 EC to the activities of Eurocontrol,
namely the activities of assisting the national ad-
ministrations, technical standardisation and R&D
and the infringement of that provision by Euro-
control. The Commission contested SELEX’s sub-
missions relating to Eurocontrol’s activity of assist-
ing the national administrations and that of
technical standardisation. Eurocontrol, in the ca-
pacity of intervener, submitted that its immunity
precluded the application of the EC competition
law to its activities and this plea should be consid-
ered by the Court on its own motion and should
be upheld in order to dismiss the appeal.

(2) Judgment
One of the issues raised before the ECJ by Euro-
control, as an intervener, was its general immu-
nity from the application of the Community law.
Eurocontrol argued that under public inter-
national law its activities were not subject to
Community law and it enjoyed immunity from any
investigations carried out by any Contracting
State in relation to competition matters. Eurocon-
trol pointed out that both it and the Commission
are international organizations whose members
are states which are, to some extent, different and
operate within two separate independent legal
systems, so that, on the basis of the general prin-
ciple par in parem non habet imperium (an equal
has no authority over an equal), the Community
does not have the power to make Eurocontrol

subject to its own rules. Eurocontrol further sub-
mitted that at the very least, public international
law protected the activities in question, since
those activities formed an essential part of Euro-
control’s institutional objectives and were not, in
any event, acts of a commercial nature. Advocate
General Trstenjak in her Opinion12 aligned with the
CFI and stated that the plea of immunity raised by
Eurocontrol alters the context of the dispute sub-
stantially and therefore should be rejected as inad-
missible. The ECJ concluded that there was no
need for the Court to examine on its own motions
Eurocontrol’s submissions concerning its immun-
ity from the application of the EC competition law.

The Commission challenged the CFI’s determina-
tion that provision of assistance to nation-
al authorities should be regarded as an eco-
nomic activity. The ECJ referred to its judgment in
SAT Fluggesellschaft, where it held that Article 82
EC must be interpreted as meaning that an inter-
national organization such as Eurocontrol is not
an undertaking for the purposes of that provision.
According to the ECJ, that conclusion also applied
with regard to the assistance, which Eurocontrol
provided to the national administrations when so
requested by them, in connection with tendering
procedures carried out by those administrations
for the acquisition of ATM equipment and sys-
tems. Article 2(2)(a) of the Convention provided
that Eurocontrol may, at the request of one or
more Contracting States and on the basis of a spe-
cial agreement or agreements between it and the
Contracting States concerned, assist such Con-
tracting States in the planning, specification and
setting up of ATM systems and services. The spe-
cified provision allowed the ECJ to infer that the
activity of providing assistance was one of the
instruments of cooperation entrusted to
Eurocontrol by the Convention and played
a direct role in the attainment of the objective of
technical harmonization and integration in the
field of air traffic with a view to contributing to the
maintenance of and improvement in the safety of
air navigation. On that basis, ECJ concluded that
CFI committed an error in law by finding that ac-
tivity of providing assistance to national author-
ities was separable from Eurocontrol’s tasks of air
space management and development of air safety
by considering that that activity had an indirect re-
lationship with air navigation safety. The fact that
such assistance was optional and was provided on
request did no alter the above conclusion. It was
not necessary for the activity concerned to be es-
sential or indispensable to ensuring the safety of
air navigation. The decisive point was the connec-
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tions, provided that they engage in economic ac-
tivity. The Court has addressed in more detail the
method of assessment that should be applied to
particular activities of an entity in order to deter-
mine whether they are economic. The CFI’s ap-
proach towards such assessment presupposes
identification of various activities of an entity and,
consequently, their differentiated analysis. As it
was mentioned above, the CFI rejected the gener-
alized application of its holding in SAT Flugge-
sellschaft, where it held that taken as a whole Eu-
rocontrol’s activities are related to its exercise of
public powers and therefore should be considered
non-economic. The Court stressed that its finding
in the above case was based exclusively on a re-
view of the particular type of Eurocontrol’s activ-
ities – the creation and collection of route charges
on behalf of the Contracting States from users of
air navigation services. In SELEX, following such
differentiated assessment the CFI defined certain
activities of Eurocontrol as economic because they
could be offered on a hypothetical market by pri-
vate entities and therefore could not be equalized
with Eurcontrol’s public powers. The ECJ took a
different stance: it held that activities defined by
the CFI as economic when viewed in the light of
the Eurocontrol’s objectives stipulated in the Con-
vention were non-economic because they led to
the achievement of the public objectives of the
Eurocontrol. Thus, ECJ has favored a teleological
interpretation of the Convention, which regulated
public powers and objectives that Contracting
States have entrusted to Eurocontrol. Since assist-
ance to the national administration appeared
among Eurocontrol’s tasks, the ECJ held that such
activities should not be viewed as economic even
if they could be carried out by private undertak-
ings.

The disagreement between CFI and ECJ related to
the appreciation of particular types of activities of
an undertaking vested with public powers re-
ceived various, sometimes radically opposing ap-
preciations from the legal community.
Some commentators emphasizing the important
role of the services of general economic interest
applauded the ECJ’s approach as preferring more
a functional and reasonable assessment of an un-
dertaking’s activities and dismissing the overly for-
malistic and analytical approach chosen by the
CFI.15 Others, that have already characterized the
Court’s approach as «exceedingly narrow and
non-functional (sub-)concept of ‘economic activ-
ity’» were more concerned with the distorting ef-
fects on competition caused by the public buying
power and on those grounds viewed the SELEX

tion of that activity with the maintenance and de-
velopment of air navigation safety, which consti-
tuted exercise of public powers. Since the CFI had
nevertheless concluded that there was no evi-
dence that Eurocontrol violated Article 82 EC, the
ECJ rejected SELEX’s submissions relating to the al-
leged infringement of Article 82 EC as redundant.

The Commission also took the view that the dis-
tinction made by the CFI between the activity of
adopting technical standards, which formed part
of the task of managing air space and developing
air safety, and that of the preparation and produc-
tion of such standards, which did not form part of
that task, was incorrect and requested the ECJ to
dismiss the respective grounds of appeal ad-
vanced by SELEX. The ECJ found that both
preparation and production of technical
standards played a direct role in the at-
tainment of Eurocontrol’s objectives, de-
fined in the Convention, which was to achieve
harmonization and integration with the aim of es-
tablishing a uniform European ATM system. On
that basis the ECJ concluded that CFI committed
an error in law by finding that the preparation and
production of technical standards by Eurocontrol
can be separated from its task of managing air
space and developing air safety. However, since
the CFI eventually came to the conclusion that
both types of activities cannot be considered as
economic, the ECJ upheld the judgment under ap-
peal. The ECJ agreed with the CFI’s interpretation
of the Community case law that a non-profit
status of an entity was a relevant factor for
the purpose of determining whether or not an ac-
tivity is of an economic nature.13 The Court upheld
also the CFI’s finding that the absence of remuner-
ation was only one indication among several oth-
ers and could not by itself exclude the possibility
that the activity in question was economic in na-
ture.

(3) Commentary
The SELEX case has raised important issues re-
garding application of the EC competition law to
the activities of public bodies, in the present case
of an international organization. Eurocontrol’s
plea regarding its general immunity under public
international law from the application of EC com-
petition rules was not considered by the Court as
it was altering the subject of the main submissions
of the parties to the appeal. This preserved the
status quo approach developed in the preced-
ing jurisprudence14 that has in principle admitted
application of the EC competition law to
public bodies, including international organiza-



426

European Law Reporter

E L R 1 2 / 2 0 0 9 no 12

ruling as another legal construction shielding pub-
lic entities from the application of competition law
rules.16 As it was noted, the SELEX judgment af-
firmed the Court’s approach to the assessment of
purchasing activities in FENIN, where the Court
held that such activities should be assessed ac-
cording to whether or not the subsequent use of
the purchased goods amounts to an economic ac-
tivity.17 However, as the Court noted on several oc-
casions, this factor should be considered in combin-
ation with other circumstances of the particular
case, thus dismissing clear-cut solutions and re-
jecting a decisive nature of particular factors. The
focal point of analysis according to the ECJ should
be the nature of the underlying activities and their
connection to the public powers of an entity. Like
in SELEX, ECJ found such connection in Diego
Cali: «Such [anti-pollution] surveillance is con-
nected by its nature, its aim and the rules to which
it is subject with the exercise of powers related to
the protection of environment which are typically
those of a public authority. It is not of an econom-
ic nature justifying the application of the Treaty
rules on competition…».18

As acknowledged by Advocate General Jacobs,
the notions of «undertaking» and «eco-
nomic activity» continue to remain relative
concepts in EC competition law19 and the SELEX
judgment demonstrates that rules for the assess-
ment of activities carried out by public bodies con-
stantly undergo the process of refinement where
Community jurisprudence defines the role and
significance of various elements in such assess-
ment. In SELEX the ECJ once again acknowledged
the uneasy correlation between free market com-
petition and exercise of public powers, which has
to be taken into account in each particular case.
Thus, the connection between particular activities
of a public body with its public aims and powers
will continue to play a decisive role in a functional
overall assessment whether such activities should
be considered as economic, which justifies appli-
cation of EC competition law.
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stitute.
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European and International Energy Law and Policy:
A crucial year
(Conference Report: 3rd St. Gallen International Energy Forum 2009)

The date of the 3rd St. Gallen International Energy
Forum (IEF) in late October could not have taken
place at a better time with respect to the «Third
Energy Package» that entered into force in Sep-
tember and the forthcoming UN Climate Confer-
ence in Copenhagen in December. Prof. Dr. Carl
Baudenbacher, President of the EFTA Court and
Director of the Institute of European and Interna-
tional Business Law at the University of St. Gallen,
and Dr. Dirk Buschle, Legal Counsel of the Energy
Secretariat Community and Vice-Director of the
Institute of European and International Business
Law, invited the energy elite in order to discuss the
most crucial topics of the intriguing energy year
2009. The program was as promising as cutting-
edge: Topics were the UN Climate Conference in
Copenhagen, the Third Legislative Package, the
new Renewable Directive, Energy Competition
Law and European Foreign Energy Policy.

The start of the IEF was a high-level evening event
that was dedicated to the current UN Climate
Conference in Copenhagen. Chaired by
Martin Läubli from the Tagesanzeiger, representa-
tives of three countries (Switzerland, Austria and
Germany) stated their positions. Facing the up-
coming Climate Conference, Germany’s represen-
tative Franzjosef Schafhausen, Deputy Director-
General «Environment and Energy» of the Federal
Ministry of the Environment, Nature Conservation
and Nuclear Safety, reminded the audience of the
importance to start fighting against climate
change, better yesterday than today. Demanding
a total restructuring of the economy and
the society with respect to carbon dioxide emis-
sions, it would be much less expensive to act now
than to remove the damages caused by the green-
house effect. The Swiss position was represented
by Xavier Tschumi Canosa from the Federal Office
for the Environment and Dr. Thomas Roth from

the State Secretariat for Economic Affairs. Mr.
Tschumi Canosamade clear that - similar to the EU
arrangements - Switzerland is willing to act by re-
ducing its carbon dioxide emissions by 20% until
2020 with a reduction option of up to 30%. How-
ever, the UN Climate Conference will only be a
success if the most important industrial countries
are included. Nevertheless, at this time, he was
(still) convinced that they will achieve a political as
well as a legally binding agreement in Copen-
hagen. Dr. Roth took an economics perspective
and pointed out the need for cost-efficiency of
the measures striving against global warming.
In consensus withMr. Schafhausen and in consid-
eration of more international coordination, he de-
clared that from an economic perspective it is in-
dispensable to act now. Ambassador Dr. Irene
Freudenschuss-Reichl focused – besides the Aus-
trian position – in particular on the situation of de-
veloping countries. In this regard she reminded
the audience of the unfairness that the poorest
developing countries will suffer most from climate
change and global warming.

After this vividly discussed political warm-up, the
following IEF conference day faced more ordinary
energy law based topics. Addressing again an au-
dience of more than 100 participants, Dr. Hans-
Jürgen Meyer-Lindemann, Partner at Shearman &
Sterling LLP, opened the first panel under the title
«The State of the Internal Market for En-
ergy». After an introduction of the «Third Energy
Package» that entered into force on September 3,
2009, Dr. Florian Ermacora from the European
Commission, who took part in the negotiations of
the package, was given the floor. Reminding the
audience of the main objective of the package of
a fully open and effective energy market,
Dr. Ermacora put the main focus on the formerly
diversely discussed and contentious unbundling
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