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Abstract

Under the World Trade Organization (WTO) legal feamork, when a violation is deemed to occur,
Members have recourse to a quasi-automatic diggitement system. If the breach persists after the
WTO Dispute Settlement Body (DSB) has adopted iaguMembers hurt by the illegal measures can
be authorized to retaliate against the scofflaw Mem Rights and obligations are, thus, centrally
enforced within the WTO. The object of this artidehe decentralized enforcement of WTO law, and
more precisely of DSB rulings through the ECJ. @hm is to explore whether it is in the Community
(EC) as well as in the WTOQO's interests to ensued these acts are enforced before the Luxembourg
Courts. Notoriously, the European Courts have besistant to Community enforcement of DSB’
rulings. Unlike many legal commentators that hantczed the European Courts, we conclude that
the approach of the Courts is justified both fronpuely legal standpoint and from a Law and
Economics perspective. In relation to the lattee, develop a theoretical framework, building on
Calabresi and Melamed's ‘Cathedral’, and show thatCommunity enforcement of DSB’s decisions
bears costs that outweigh the benefits.

Keywords

Direct effect; dispute resolution; WTO, internagbagreements






1. Introduction

As is well-known, under the World Trade Organizat(®/TO) legal framework, when a violation of
the covered agreements is deemed to occur, Menhtzees recourse to a quasi-automatic dispute
settlement system. If the breach persists afteWi® Dispute Settlement Body (DSB) has adopted a
ruling, Members hurt by the illegal measures mayabhorized to retaliate against the scofflaw
Member. Rights and obligations are, thus, centelifiprced within the WTO.

The object of this article is the ‘Community enfemcent of WTO law,” and more precisely of DSB
rulings through the European Court of Justice (E@Y this we mean the possibility for private
parties to rely on the DSB’s decisions for a doytlepose: on the one hand, to use them as the
parameters of the legality of a Community meashat the DSB has declared in breach of WTO law;
on the other, to obtain compensation, under Ar8. 28r. 2 of the Treaty on the European Community
(TEC), for the damages arising out of the Instiug’ failure to respect the decisions of the DSB.

In the first part of this study we explore whetlteis in the European Community (EC)’s interest to
ensure that the mentioned acts are enforced bé#feréuxembourg Courts. In the second part, we
focus on whether the decentralized enforcement @OWaw would be efficient.

Notoriously, the ECJ has been resistant to Comm@mforcement of DSB rulings. The refuse to act
as an enforcer of the DSB’s decisions has beeicizetl by many commentators. It has been claimed
that the rulings of the WTO Tribunals should be madforceable before the Community judicature
since the cost of non-compliance with these dewssiare particularly high for the Communfty.
Moreover, appealing arguments have been made aufaf Community’s enforcement of these acts
in the context of an action in damages. The fissthiat enabling private parties to use the DSB’s
decisions before the European Courts enhances @omoel with WTO law and hence should be
encouraged.The second is that this course of action is innkerest of private parties who are the by-
standers of the Community’s illegal behaviour undgrO law?

The contention of this article is that it is neithie the Community’s nor in the WTO's interest to
ensure that DSB decisions are enforced before tinepgan courts. Although making possible for the
ECJ to enforce DSB'’s decisions may be helpful favgte parties to recover the damages that they
incurred because of the Community’s incompliantawabur, this prospect bears costs that outweigh
such a benefit and also the alleged beneficiateffim terms of improvement of WTO compliance.

Although from a WTO perspective, the ECJ could desaered a regional court in the same way as dfierral courts

of the WTO members are, we limit ourselves to foonsCommunity enforcement of WTO law. For a disaussin the
desirability of domestic enforcement of WTO lavrto, RiPINSKY, ‘WTO law and process, The proceedings of the
2005 and 2006 Annual WTO Conference, British IngiftInternational and Comparative law,” 2007, $.190.

CoTTIER, ‘Dispute settlement in the World Trade Organizati characteristics and structural implications fhe
European Union,Common Market Law Revie@w998, p. 365.

See section n. 2.1 and 5.
See section n. 9.
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Central to our study is thEIAMM and Fedor? appeal against the CFI's ruling on an action for
damages under Art. 288, par. 2 of the TBdere, the Court’s judicature appears to have ditaged

an approach that facially precludes any possibiftgirectly resorting to WTO law, when it dismiglse
an appeal lodged by two Italian companies who @dirmompensation for damages suffered due to
retaliatory measures (‘suspension of concessiomgipsed by the United States (US). The damages
allegedly suffered by specific companies and thated jurisprudence of the Luxemburg Courts have
made it clear that international law may have seriand tangible consequences for private parties.
This turns the seemingly highly theoretical questid the WTO law status in the Community legal
order into a politically sensitive issue, callingr fmore scrutiny on the potential consequences of
different scenarios. The appeal under exam offexpportunity to discuss the following issuest is
desirable to grant unilateral direct effect to WIB®& and to DSB rulings? Should collateral victinis o
trade wars, such as FIAMM and Fedon, be comper@aétht are the costs and benefits of different
rules in this area? And lastly, is it beneficialdmhance WTO compliance by introducing a form of
Community enforcement?

The FIAMM andFedoncases are particularly interesting in the conté study on the decentralized
enforcement of WTO law, as defined for the purpoke¢his article. Indeed, in this case the Court
squares the circle on the place of WTO law withia EC legal remedies: WTO law, of which DSB'’s
recommendations are part, cannot be used for ttpoge of questioning the legality of EC measures
or to obtain compensation for the damages arisiogh fthe Community disregard of international
trade law.

This article makes an original contribution to #hasting scholarship on this subject in two ways: o
the one hand, it provides a legal analysis of #@sons excluding the desirability of Community
enforcement of the DSB’s rulings; on the othedetelops a theoretical framework, drawing from the
law and economics approach, to analyze this queslios worth noting that while the economic
analysis of law has been long employed to illunertae functioning of many areas of law, the field o
international law remains highly understudied. Tit@search is the first attempt to develop workable
economic frameworks to better understand the carssegs of endorsing different rules in relation to
the legal status of DSB rulings within the EU leggistem. Thirdly, taking both perspectives, this
article offers comments to the recently deci#&8MM andFedonappeal, with special emphasis on a
new point of law raised by the appellants: the @ple of EC non-contractual liability for lawful &5
whose existence and conditions were discussedgthléor the first time in the ECJ case-law.

The article is divided into ten sections. In sattl) we chart the current status of WTO law in E@
legal order. A concise overview is given of theecsksv denying direct effect to the provisions dbth
Treaty, both for the purpose of reviewing the lagabf an EC measure and for establishing the
Community’s non-contractual liability, under Ari8&, par. 2 of the TEC. A special section is devoted
to the direct effect of the DSB’s recommendatiomges the case has been made that the effects
attached to these acts are different from tho3% DO substantive provisions and hence the former, by
contrast with the latter, could be used to revidwe tegality of Community measures. Section 3
summarizes the AG’s conclusions and the Court'stipasin the appeal against the CFI's ruling in
FIAMM and Fedon the most recent case in which the ECJ discuskedt alirect effect. Section 4
offers an in-depth analysis of the judicature’sifias to not allow DSB decisions to be invoked for
the purpose of an action in damages, irrespectivéh@ lawfulness or unlawfulness of the EU

5 Respectively Joined cases C-120/06 P Fabbricartalaccumulatori motocarri Montecchio SpA and Fahbitaliana

accumulatori motocarri Montecchio Technologies Llt@géther referred to as ‘FIAMM’) and C-121/06 Gimrdg-edon
& Figli SpA and Fedon America, Inc. (together rederto as ‘Fedon’), nyr.

T-69/00, FIAMM and FIAMM Technologies, T-151/00, lL&boratoire du Bain, T-301/00, Fremaux, T-320/@D
Cartondruck AG, T-383/00, Beamglow Ltd and T-135@ibrgio Fedon & Figli S.p.A., Fedon S.r.l. and Fedamerica
USA Inc v. Counciland Commissjan [2005] ECR 11 5393. This ruling was appealedfdfMM and Fedon. See above
n. 5. For the sake of convenience we will refecaee T-69/06FIAMM and FIAMM Technologiesnly.
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Institutions’ behavior. In this section, we spdlit the reasons that justify the ECJ’s refusal tabdén
private parties to become enforcers of DSB rulingighout sparing criticism of certain aspects & th
ECJ’s ruling. The consequences of this judgmetiténEuropean legal order will also be illustrated.

In section 5 we introduce the ‘law and economiggraach to assess the desirability of enforcement
of WTO law by European Courts. In section 6, welappe property vs. liability rules framework
(also known as the ‘Cathedral’), originally devetdby Calabresi and Melamed, to our questions. We
submit that to fully understand the legal comphexit the WTO legal framework, the model needs to
be refined; accordingly we conceptualize a rule tlva call ‘aspirational property rule operating
through a temporary liability rule’ and we useoitést the desirability of Community enforcement. |
section 7, we test our conclusions against the amd voice theoretical framework, originally
articulated by economist Albert Hirschman and sgbeatly employed by Joost Pauwelyn to chart the
evolution of WTO law. Section 8 offers an economi@lysis of non-contractual liability for lawful
acts, an issue central to ti¢AMM and Fedoncases. In section 9, we discuss equity issues and
highlight possible alternative avenues to addréms ihconveniences caused by private parties’
inability to enforce DSB decisions before the EEdction 10 presents the overall conclusions of our
study.

2. The Status of WTO Law in the Community Legal Oreer: An Overview of the
Case Law

2.1 The Lack of Direct Effect and the Difficult Pason of Private Parties

Since its early case-law, the ECJ has made clesr ttie possibility ofdirectly relying on the
provisions of an international agreement conclugethe EC depended on its specific features and, in
particular, on its nature and structdrand also on whether its provisions contained ar@ed precise
obligation® Although recent cases, such Bekrzeptowicz and Simutenkoy® could be read as
meaning that the ECJ has begun to neglect thdifitbtof the direct effect test, by confining its&d

an examination of the substantive provisions of ¢bacerned agreemefitthe Intertankd? case
reaffirms the vitality of both criteri&.

7 Case 104/81Kupferberg [1982] ECR 3641, par. 20-2Zontra see opinion of AG Saggio in C-149/®rtugal v.
Council [1999] ECR 1-8395, arguing that under art. 300, @afas it is now) international agreements corstuidnder
this provision takes effect within the EC legal arfitem the moment they are concluded (par. 18).

For an example of an agreement fulfilling the dtads of direct effect see the IATA case, C-344/0#e Queen,
International Air Transport Association, Europeanvi Fares Airline Association v Department for Tramgp ECR
[2006] I-p. 403, par. 39 concerning the Montreal @ortion on the Unification of Certain Rules for Imtational
Carriage by Air.

® Case C-162/00,and Nordrhein-Westfalen v Beata Pokrzeptowicz-Mdg€02] ECR 1-01049.

10 Case C-265/03gor Simutenkov v Ministerio de Educacion y Cultaral Real Federacién Espafiola de FUtHg005]

ECR 1-02579.

Jacoss, ‘Direct effect and interpretation of internatibreyreements in the recent case law of the Euro@zant of
Justice,’” in D\sHwooD, MARESCEAU, (eds),Law and Practice of EU External RelatignS8ambridge University Press,
2008, p. 32

Case C-308/0fternational Association of Independent Tanker Qwritertanko) and Others v Secretary of State for
Transport of 3 June 2008, nyr.

11

12

13" Here, the ECJ ruled that the United Nations Conwantn the Law of the Sea, signed in Montego Bay @Dé&cember

1982 (UNCLOS), did not establish rules intended gply directly and immediately to individuals and donfer upon
them rights or freedoms capable of being reliednuggainst States. This is because the nature andrdad logic of
UNCLOS prevents the Court from assessing the valafitt Community measure in the light of this ConvemtiCase
C-308/06, cit., par. 64-65.
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The application of the ‘direct effect’ test to tBATT™ first, and then, to the WTO agreemelitbas
led the ECJ to consistently deny that Member Statesan rely on the latter to contest the legality of
an EC measure conflicting with WTO rufésThe Court has also rejectpdvate partiesrequests to
use the latter as the standard of review for E@leipn’’

In principle, Articles 230, 234 and 241 of the TEG not require the direct effect of the legal
parameter against which the legality of an EC memssi measuretf. However, the Community
judicature has convincingly set out special excggifor international agreements and in particidar
those founding the WTO.

Notoriously, the rationale for denying direct etfég the provisions of this Treaty was identified i
Portugal v. Councit® First, the WTO Parties are left free to negottagesettling of disputeS.Should
the ECJ decide to annul a Community legislatioeabhing WTO law, it would deprive the political
institutions (the Commission and the Council) of freedom to apply that legislation and enter into
negotiations with the Party that has invoked theQMlispute settlement procedures, with a view to
finding a ‘mutually acceptable compensatiénindeed, even if the DSB declared the EC legigteitio
breach of WTO law, the Community might still notléev the recommendations of this botfyin this
case the Dispute Settlement Understanding (DSWwallthe successful complainant to ask for
compensation or the suspension of concessons.

The second reason supporting the denial of diféetteis related to the principle of reciprocityhd
Court has been criticized for raising this argunm@mthe basis of the fact that the latter princgueld
be invoked for violating a bilateral Treaty but momultilateral contract such as the Wi‘n reality,
this is a misinterpretation of the Court’'s wordsack of reciprocity, as intended by the Court, refer
the fact that the EC’s major trading partners {#t82and Japan) do not provide for direct effecthef t

14 Cases 21-24/7mternational Fruit Company[1972] ECR 1219. For critical comments on this daseand its progeny
see the literature quoted byaREsceau ‘The place of bilateral agreements in EC laRgcueil des Cours. 309,
Martinus Nijhoff Publishers, 2004, p. 250, footnate273.

15 See decision n. 94/800/CE, in GUCE [1994], L 336/1.
16 Case C-149/9Fortugal v Council[1999] ECR I-8395.

17 It should be emphasised that the judicial appboatof WTO law differs from that of internationalg@ements
characterized by asymmetric obligations. This & thse of association agreements entered intoe¥@ with third
countries having close ties with the members of B2 On the direct effect of these agreements sa®e®, ‘The
Gatekeepers: the European Courts and WTO l@arhmon Market Law Revie@003, p. 334. In recent years, the ECJ
has showed a remarkable attitude of opennessdotdiffect of agreements concluded by the Commudityobs, above
n. 11, p. 32 and along these linese@oNA, ‘Competence, mixed agreements, international respiity, and effects of
international law,'EUl Working paper2006/22, p. 30. The case law denying direct effedhternational agreements
such those founding the GATT/WTO has been extetaldte UNCLOS. See above n. 13.

For a criticism of the case-law requiring that Wh@és direct effect in order to form the yardsticlaiagt which the EC
secondary legislation is reviewed seacHez, ‘Case C-308/06, International association of théependent tanker
owners and the others: the requirement of direfgicefin the judicial review of EU law against imeational law,’
Columbia Journal of European La®008, 143.

19 C-149/96, cit.
20

18

Par. 36. InPortugal v. Councithe Court did not dwell on the limits of the exdeeitand legislative bodies’ margin of
discretion, thus leaving the following question opare there circumstances under which the diseretif the EC

institutions is definitely or at least substantiaiurtailed? The Court’s failure to define formalubdaries to the
negotiating powers of the EU institutions may hteripreted as a way of leaving them an unfetterscreliion.

2l gee art. 22, par. 2 of the Understanding on Ruld$aocedure Governing the Settlement of Disputes.

2 Art. 19 par. 1 of the DSU. On the legal effectshef DSB’s recommendations see section n. 2.3.

3 Art. 22, par. 2.

24 Mavrobls, It's alright ma, I'm only bleeding (A Comment ohet Fedon jurisprudence of the Court of First Ins}nc

STALS Research Paper No. 11/2008, <http://www.stsdsLp.it/site/files/stals_Mavroidisll.pdf
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WTO provisions in their domestic legal ordétg.he assumption is that the lack of reciprocityam
agreement based on the principle of reciprocal emdually advantageous arrangemé&htsas
opposed to those that were based on asymmetrigatibins of the Partiés— is detrimental to the
Community’s interest® Indeed, as the Court puts it, eventually, a ueitdtconferral of direct effect
would bring about a decrease of the freedom enjbyeitie EU institutions and also a lack of uniform
application of the WTO agreementsUniformity and prejudice to the EU institutionsfreedom of
negotiation are the two main worries that the Ceass in connection with the lack of reciproéity
further comment made by commentators concernsutmmemous or ancillary nature of this principle
with respect to that of the margin of manoevresekéms to us that the reciprocity argument is tgd u
to that of the margin of manoeuvre but this does daeprive it of its autonomous relevance in
supporting the lack of direct effect of WTO I1&wOn the contrary, the weight attached to the ppieci
of reciprocity to deny the direct effect of GATT/\M@Tlaw is unique in the context of the ECJ case-law
since it has not represented an obstacle to tleetdiffect in any other agreeméhA justification of

A recent study confirms that the ECJ’s pragmatic seldctive approach to WTO law was inspired byAheerican one.
KARAYIGIT, ‘Commonalities and Differences between the Trdastat Approaches Towards WTO Law,’ iregal Issues
of Economic Integration2008, p. 94.

% par. 45. Maresceau criticizes the Court for notarng why agreements that create reciprocal imatfor that simple

reason cannot have direct effect. Above n. 145p. 2

27 1t should be noted that this reason is not corméor Mengozzi who seems to find another wellffidad justification

for the exceptional treatment reserved to the WT@aily. This is the following: it is an agreemelatrgely pervasive
touching upon all of the Community competencespatidies in relation with practically the entire wdf. MENGOZzzI,
The impact of WTO law on judicial protection i the Bf the rights and interests of international tead in MENGOZZzI,
Private international law and WTO lawhe Hague Academy of international law, Colleatedrses, The Hague, p. 316.

2 AG Tesauro further elaborated on this point in dygnion in Case C-53/96lermés International v. FHT Marketing

Choice BY ECR [1998] I-3603. He argued that: [...] In the absen¢ reciprocity, to recognise that the provisiams
question have direct effect would place Communigglérs at a disadvantage compared with their foreggnpetitors.
While the latter would be able to invoke provisianstheir favour directly before the courts of tMember States,
Community traders would be unable to do likewiséhim States that refused to recognise that the giomsg of the WTO
agreements may have direct effect’ (par. 31).

2 par. 45-46.

30 This does not mean that the reciprocity argumeméss important than the one on the margin of mxamoin denying

direct effect to WTO law, as implied on several asions by different Advocate generals. AG Alberuasg) that
‘reciprocity is really a commercial policy issuegatked out in the legal trappings of a principlerefiprocity. There
appears to be considerable doubt as to wheth&dhenunity's trading position might be weakened ldbhyatecognizing
the direct applicability of WTO law as a basis #oclaim for damages.” See Opinion of AG Alber ofNl&y 2003 in C-
93/02 R Biret International c. CouncilECR [2003] | -10497, par. 102. On the same lin@, Fizzano considered it ‘a
mere pretext for not complying with an obligatiamrhally confirmed by the competent body,” see hfEn®n of 18
November 2004 in C-377/02,éon Van Parys NV c. Belgisch Interventie-en Retiiureau (BIRB), ECR [2005],
p. I-1465, par. 67. For a criticism of the Courtiterpretation of the principle of reciprocity seRESCEAU, above n.
14. p. 294 and alsoRB.LER, ‘Judicial enforceability of WTO law in the Eurage Union Annotation to case C-149/96,
Portugal v. Council,” ifdournal of International Economic Law&000, p. 455-462.

%1 Indeed, in the cases discussed afertugal v. Councijl the Community judge has consistently used theprecity

argument as grounds to deny direct effect in adlesain which this legal issue was raised. Alemanoies that the
reciprocity argument was not invoked by the ECBiret, cit. See AEMANNO, ‘Judicial enforcement of the WTO
hormones ruling within the European Community: taWBC liability for the non-implementation of the WTdspute
settlement decisions}larvard International Law Journal004, p. 559. It is submitted that this is duéhiefact that in
the case at hand the ECJ did not touch upon the sdirect effect of WTO law altogether and it centrated on the
legal effects of the DSB’s recommendations, asaéhconcepts were separate. See on this iss@aNNI, ANTONINI,
‘DSB decisions and direct effect of WTO law: shotlié EC courts be more flexible when the flexibilitithe WTO
system has come to an end®urnal of World Trade2006, p. 790. On the importance of the princgdleeciprocity to
justify the denial of direct effect to WTO law s&x ANGELIS, ‘The effects of WTO law and rulings on the EC dstie
legal order: a critical review of the most recert/elopments of the ECJ case law (Partidigrnational trade law &
regulation 2009, p. 92.

%2 For example the lack of reciprocity in the impleraion of the agreement at stakekinpferberg above n. 7 did not

prevent the fulfilment of the conditions of direffect. The Court held that [...] The fact that theuds of one of the
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the special treatment reserved to the WTO Treaty lmathat it is unlike any other agreement in terms
of complexity and wide ranging scopeAlong these lines, it has been argued that ‘thErageh to the
WTO law is not in direct tension with the generatigial receptiveness vis-a-vis Community
agreements, rather it can be viewed as a very atypgCommunity agreement for which the
conventional doctrinal edifice [direct effect] isippropriaté?

The case law on the effects of WTO law within thedpean legal order just outlined, justified by
somé® and criticised by other§,was shaped not only in annulment actions and rpirdiry ruling
procedureéf but also in actions for non-contractual liabilggainst the Communiﬁ?,under Art. 288,
par. 2 of the TEC? Indeed, companies suffering financial damages, @sult of the infringement of
GATT/WTO by the EC institutions, asked the Courtmake the Community pay for the damages.
However, they have never succeeded in fulfilling tkery strict conditions of this action. Curiously,
the grounds for rejecting the Community’s non-caciwal liability have not been the same. At times,
the Court held that the GATT/WTO did not conferhtigg on individuals and therefore could not be
invoked for the purpose of an action in dam&fés.a recent case, the Court rejected a requesirund
Art. 288, par. 2 of the TEC, on the grounds thatQ\fTiles are not among those by reference to which
the Community courts review the legality of the @oumity institutions and therefore the WTO-
inconsistent behaviour of the EC institutions dat amount to a ‘breach,” one of the conditions to
establish the non-contractual liability of the Coomity.**

(Contd.)
parties consider that certain of the stipulationghie agreement are of direct application whereasburts of the other
party do not recognize such direct application & m itself such as to constitute a lack of reogiy in the
implementation of the agreement.’ Par. 18.

33 In this vein, Rosas argues that the WTO systenahasy special nature.d®as, ‘Annotation to Case C-149/96, Portugal

v. Council. Judgment of the Full Court of 23 Novemb@89, nyr,,Common Market Law Revie®000, p. 814; see also
KouTrAkos, EU international relations lawHart publishing, 2006, p. 278.

34 MENDEZ ‘The legal effects of Community trade agreemerRBD thesis, EUI, 2009, p. 220.

% Amongst others seROSAS,above n. 33p. 808-814;MARESCEAU, above n. 14, p. 262,N50ONIADIS, ‘The European

Union and WTO law: a nexus of reactive, coactive] aroactive approaches, The European Union and \l¢WO a
nexus of reactive, coactive, and proactive appresitWorld Trade Reviey2007, p. 84.

% Individual references to authors criticizing sfiecispects of the Court’s case-law are scattenedifhout the article. In

addition, the following sample of commentators n@ymentioned. ErERSMANN has criticised the case-law on GATT
and WTO for more than 25 years. See ‘ApplicatiorG#TT by the Court of Justice of the European Comities)i
Common Market Law Review983, p. 387 and more recently ‘Multilevel judicirade governance? On the role of
domestic courts in WTO legal and dispute settlemegstem,’EUI working papern. 2006/44. See also the critical
comments of the following authors:AHN, SCHUSTER ‘Les droits des Etats membres de se prévaloijustice d'un
accord liant la CommunautdRevue Juridique Droit International Publiqu&995, p. 367; MNIN, ‘A propos de l'accord
instituant I'Organisation mondiale du commerce 'atdord sur le marchés publics; la question devfisabilité des
accords internationationaux conclus par la CommignauropéenneRTDP, 1997, p. 399.

37 See in particular preliminary rulings concernihg frrade-related intellectual property rights (TRI&greement: Joined

Cases C-300/98 and C-392/@8or and Others[2000] ECR 1-11307 and more recently C-431MBrck Genéricos-
Produtos Farmacéuticos Ld v. Merck & Co. Inand others, nyr. See also Order in case C-3070QT
Fruchthandelsgesellschaff001] ECR 1-3159; C-27/00 and C-122/@mega Air [2002] ECR 1-2569.

% T-18/99Cordis v. Commissiof2001] ECR 11-913; T-30/98Bocchi Food Trade International v. Commiss[@001] ECR
11-943; T-52/99T. Port v. Commissiof2001] ECR 11-981.

The cumulative conditions to establish the Comnyumibn-contractual liability for unlawful conduct dhe EU
institutions are the following: 1. the latter mhstve committed a violation which must be a suffitieserious breach of
the rule of law intended to confer rights on indivals; 2. this conduct has provoked damage; 3e thmist be a causal
link between the conduct and the damage suffered.Case C-352/98 Bergaderm and Goupil v Commissjda000]
ECR 1-5291.

40 T.174/00 Biret International v. Council[2002], ECR 1I-17, par. 61.
41 See the CFI's ruling in T-69/0@bove n. 6, par. 145-149.
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A further issue raised by legal commentators imtieh to the action in damages is that the latter
should be de-linked from direct effect. This woeldsure effective legal protection of private partie
that do not have other judicial avenue to seelptbeection of their rights. In support of this o it

is also argued that the prospect of such an aetmrd also cause welcome results in terms of WTO
compliance since the EC would have incentivesve gifect to the DSB’s ruling$. We do not share
this view, as we will see infra.

A distinctive feature of the case-law on the legétects of WTO law, following the release of
Portugal v. Councjlconcerns the quality of the applicants. Whereaslgged applicants, such as the
Member States, quite early resigned themselvehad=ECJ’s position of refusing to review the EC
legislation in the light of this agreeméhtprivate parties did not. This is not surprisingicsi
companies directly suffer the consequences of tigapplication of WTO law. Sometimes the
preservation of EC legislation infringing WTO lawsulted in indirect damages to traders of goods
totally unrelated to those that were the objectlisputes between the EC and other WTO members.
This was the case of FIAMM and Fedn.

Having sound financial reasons to challenge the ri€asures before the Court, private parties
attempted to circumvent the dearth of case lawhendirect effect of WTO law with a two pronged-
strategy: first, to have a Community measure aedudr to make a claim for damages caused by such
a measure, they emphasized that the contested Caityrtagislation had been declared unlawful by a
DSB decisiorf® However, both the CFl and the ECJ have never dersil this factor decisivé.
Second, as th€hiquita casé’ shows, they tried to induce the Court to be maneegous in applying

its exceptions to the lack of direct effect. Aswhaoin the next paragraph, this attempt fell on deaf
ears. The CFl itChiquitaand the ECJ ivan Pary&® both refused to relax the conditions under which
WTO law was taken into consideration when reviewi&@ylaw.

42 WIERs, ‘One Day, You're Gonna Pay: The European Courdusitice in Biret'Legal Issues of Economic Integratjon
2004, p. 148.

The last case brought by a Member State was C&5& (@8Netherlands v Parliament and Counf@D01] ECR 1-7079.
See infran. 3.

43
44

4 For example imtlanta a company argued that such a decision, estamjsirice and for all that essential parts of the

common organisation of the market in bananas werenipatible with WTO law, placed beyond doubt tlegality of
the common organisation of the market under Commudait. Case C-107/94 Rtlanta[1999] ECR, 1-6983, par. 17.
The Court rejected the argument because it wasdréoselate in the appeal. However, the case isestiag since for the
first time a private party sought to directly rebp a DSB’s decision before the Court. See also Cag84197
Fruchthandelsgesellschaft Chemnitz v Commissj@899] ECR p. 11-2743. IBanatrading (T-3/99 Banatrading v
Council [2001] ECR 11-2123, par. 38) the claimants argueat the EC was liable for failing to implement th&Bs
recommendations within the prescribed time-limit.

46 see section n. 2.4.

47 T-19/01,Chiquita c. Commissiqreit.

48 C-377/02, cit.
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2.2 The Parsimonious Application of the Fediol/Najk@a Case Law

Before the creation of the WTO, the ECJ had devisgdations in which GATT rules could
exceptionally be invoked to review EC measures. 3pecific conditions making this possible were
laid down in theFediol and Nakajimacase$? As we learn fromPortugal v. Council this case-law
also applies in relation to WTO law. In the semijuaglgment mentioned above, the Court held that it
was empowered to review the legality of the conaiidche EU Institutions in the light of WTO law,
where the Community intends to implement a ‘palticwbligation’ assumed in the context of the
WTO (Nakajimg or where the Community measure ‘refers expredslyspecific provisions of the
WTO agreementd~ediol).

The rationale of the Nakajima exception is welllakped by AG Geelhoed in a recent opinion: ‘In a
case where it is clear that a Community measurespasifically intended to implement a particular
obligation of WTO law, the Community legislatureshessentially chosen to limit its own scope of
manoeuvre in negotiations by itself ‘incorporatitigat obligation into Community law® The Court’s
reasoning lends itself to criticism since as it \aastely remarked, ‘the GATT norms do not become
less flexible because a Community regulation phgsntlip service in the Preambfé.Moreover, as
the same AG clearly emphasises, it is not easyppdyasuch an exception. This is because ‘the Court
has not set out a clear, consistent and defenpitibeiple distinguishing those cases in which the
Nakajima exception applies, from those cases irthviiidoes not™

The Fediol exception has a very limited scope: asvapplied in connection with the trade barriers
regulation’® The applicant challenged a Commission’s decis@nsing to consider the commercial
practise of a GATT member as illegal. The Court waked to check whether the Commission had
correctly applied the concerned regulation makiongsible for the executive to start a complaint at
WTO level in case of illicit trade practises. Thade barrier regulation expressly referred to the
possibility of being interpreted on the basis oilés of international law.” This textual elementtoé
Regulation was sufficient for the Court to consideself competent to give an interpretation of the
GATT rules (which undeniably are part of the rubésnternational law) that the applicants considere
breached. There are authors who rightly doubt that weapons afforded by the trade barrier
regulation to private parties qualify as an exaspto the general lack of direct effect of WTO [Ew.

In fact, in reviewing the Commission’s decisionsstike the ECJ does not set aside a Community
measure for its incompatibility with WTO—as would bequired to do under the principle of direct
effect—but rather checks whether this decision d@spwvith the prescriptions of an EC regulation.
Moreover, it should be noted that so far the EGIrtever annulled a Commission’s decision rejecting
a complaint that a violation of WTO rules had beemmitted.

49 Case 69/8Nakajima v. Council[1991] ECR 1-2069 and case 70/8&diol v. Commissiqrj1989] ECR 1781.

50 Opinion of AG Geelhoed of 1st December 2005, C/@4&genberger GmbH Mélkerei und TrockenweECR [20086],
p. 1-6331, par. 64.

51 MEeNDEZ, above n. 34, p. 203.

52 C-313/04, cit., par. 68. For a discussion on thbiguity of the Nakajima exception see par. 72-76.

53 Under this Regulation (currently Reg. n. 3286/94, [0994], L 349/91), private parties have the rigitlodge a
complaint before the Commission for illicit tradeptises of WTO members. Should this EU institutonsider that the
complaint is founded, it may decide to start a Wadnplaint against the country that took trade igtste measures and
caused damages to the complaining party. Vice yéngaCommission may take a negative decision. ik dhse, the
concerned private party may challenge this decibigiore the CFl and the ECJ. For a comment of #gsilation see
BRONCKERS MCNELIS, ‘The EU Trade Barriers Regulation Comes of Adeyrnal of World Trade2001, 427-483).

54 Kul3PER BRONKERS ‘WTO law in the European Court of JusticEdmmon Market Law Revie®005, p. 1324.
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By contrast, the ECJ found that the requirementh@RNakajimaexception were me&tin a few cases
dealing with EC legislation on anti-dumpirfgin principle, this is not the only area in whidfist
exception may find applicatioi.The case in which the scope of the Nakajima eimeptas been
most extensively discussed at the request of thicapt isChiquita®®

However, thus far the Community judicature has beeny parsimonious in applying the Nakajima
doctrine® in the framework of different judicial remedi®sthe Court has rejected the applicants’
requests to this effect in the context of the comragricultural policy’* Moreover, thdkea case’?
decided recently, can be interpreted as a furtagowing of the scope of this exceptitin.

% There are authors who doubt that the Nakajimaptiare as defined ifPortugal v. Councihas ever been applied by the

ECJ. On this issue seeJPER BRONKERS above n. 54, p. 1325-1327.

% Case C-76/00 Petrotub and Republica v Coundi003] ECR 1-79, Case T-256/®EUC v Commissiqri2000] ECR
11-101, Case T-162/98IMB France [1996] ECR 11-427, Case C-352/%aly v Counci) [1998] ECR 1-6397. The subject
matter of anti-dumping is special since the reafahe “basic regulation” n. 384/96 (0J 1995 L Bearefers to the need
to bring the language of the new agreement (thihésAgreement on Implementation of Article VI dfet General
Agreement on Tariffs and Trade 1994 (OJ 1994 L @36br “ADA”) into Community legislation as far a®gsible.
Therefore, the Court has accepted to review theezoed EC legislation in the light of the ADA predjsbecause it
“implemented a particular obligation” arising frahe mentioned agreement.

57 The CFI has not excluded that the Nakajima exceptimuld apply in areas of EC law different from afimping. On

this issue see, Case T-19/Chiquita Brands International, Inc., Chiquita Bana@®a. BV and Chiquita Italia, SpA v
Commission[2005] ECR 11-00315, par. 124.

%8 T.19/01, cit.

% The CFI has, by its motion, ruled out the applimatf the so-called ‘implementation exceptions’ kbjima/Fediol case

law) in T-30/99Bocchi,cit., T-18/99Cordis, cit. and T-52/99T. Port, cit. The CFI excluded that the reports of the WTO
Panel of 22 May 1997 which was adopted by the DSB®B8eptember 1997 encompassed any special obhigatihich
the Commission intended to implement in the conte§&emmunity regulation. The reasoning of the CFIl eastested
since the attacked EC measure had been adoptedéntorbring it in line with a DSB’s recommendatioiitierefore,
this was considered an ideal situation for the iappbn of the implementation exceptioneERs ‘WTO dispute
settlement and Community lgwEuropean Law Review2001, p. 610-612 andeExkHouT, External relations of the
European Union — Legal and constitutional foundasdOxford, p. 321-322.

80 ¢-377/02,Léon Van Parys N\kit. (preliminary rulings), T-19/0Chiquita Brands Internationalit., C-93/02 PBiret
International c. Councjlcit., T-18/99 cit; T-30/99 cit; T-52/99, cit. (action in damages).

The banana and hormones in beef WTO disputes,hwdmie at the root of many private parties’ actiactmcern the
agricultural policy.

2 Case C-351/0tkea Wholesale Ltd v Commissioners of Customs &EX@007] ECR |-07723.
63

61

Although this case concerns anti-dumping law, @oairt has excluded that a 1997 anti-dumping reguiatiould be
reviewed in the light of the ADA since it considerelear from this regulation and subsequent onasttie Community
did not intend in any way to give effect to a sfiecdbligation assumed in the context of WTO lavar(p35). This
reasoning, which has been criticisecE@danN, ‘Case C-351/04, IKEA Wholesale Ltd v. CommissiofisCastoms &
Excise, judgment of the Court of Justice of 27 Seper 2007, second chamber [2007] ECR, I-77€&mmon Market
Law Review2008, p. 1514) may imply that the ECJ does nodomgnsider the ADA a ‘particular obligation’ ineth
sense of the Nakajima testeRMANN, cit., p. 1517.
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2.3 The DSB’s Recommendations in the DSU and tHesgal Effects in the ECJ Case Law

Having provided a snapshot of the case law on WaMQD it is hecessary to examine to what extent the
principles defined by the ECJ in relation to théstantive provisions of the WTO agreements also
apply to the decisions of its DSB.

Under the DSU, this body, whose legal nature isatit}* may approve the reports of the Panel or the
Appellate Body adjudicating a dispute between ifE0member§® They identify possible breaches
of WTO provisions in their reports; however, theUDiBnposes that by so doing, these cannot ‘add to
or diminish the rights and the obligations of the’ @/ members®® The DSB’s recommendations,
issued on the basis of the adopted reports, ardiriginon the partie¥, who must accept them
‘unconditionally.®® They do apply prospectively. ‘Prompt’ complianc#hmDSB decisions is deemed
to be ‘essential’ to the effective resolution ofmlites’ Alignment with them may be delayed for a
reasonable period of tinfé Full implementation of the recommendations isftheured option under
the DSU’* However, the latter also envisages the possititity the defaulting Party fails to bring the
measure found to be inconsistent with a covere@éeagent into compliance with it or otherwise
comply with the DSB’s recommendations and ruliffgsithin the time limit afforded to the defaulting
WTO member to do so. It is not clear how these rdgtations will be madé& By contrast, it is
certain that the parties enjoy maximum autonomegrisuring conformity to WTO law obligatiofis
and that the parties may agree on ‘alternative dégsg with the aim of reaching a ‘mutually
acceptable compensation.” This may consist of apeorsation or the suspension of concessiomae
latter, which must be authorised by the DSB, cég tae form of an increase in customs duties on the
products imported from the defaulting WTO memf§eFhis ‘last available option’ is rarely invokéd,
but reliance on it is increasif@.ls the purpose of this WTO remedy to give a forfrtemnporary
compensation to the successful party or to indoceptiance with WTO obligations? This question

S

8 Commentators are also divided as to whether the ®%Budicial body or an organ of political natufée qualification

of the DSB is also crucial within the EC legal syst&hould this body be considered a “court,” themHECJ's opinion n.
1/91 on the European Economic Agreement ([1991] EGR02, par. 39) would apply and the DSB’s decisishsuld
be considered legally binding on the Court. Howegearlifying the DSB as a tribunal in the sense ef HiEA Court is
highly problematic.

% Art. 16, par. 4 and 17, par. 14 of the DSU.
5 Art. 3.2 and art. 19.2.

57 Appellate Body report idapan—Taxes on Alcoholic Beverag@sT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p.
13, of 4 October 1996.

%  Article 17, par. 14.

8 Art. 21, par. 1.

0 Art. 21, par. 3.

™ Art. 19, par. 1, art. 22 par. 1.

2 Art. 22, par. 2.

73 PALMETER, MAVRODIS, Dispute settlement in the World Trade Organizat@®04, Cambridge University Press, p. 279.

" Panel report, United States-sections 301-310eftlade Act of 1974, WT/DS152/R, 27 January 200(0R2800:11 815,
par. 7.102.

S Art. 22 par. 1.

8 Art. 22, par. 2.

" Retaliation was requested and authorised in orlgsi of over one hundred casesTERSMANN, above n. 36, p. 13.

8 On 14th January 2009, the USA decided to imposetisms on European products on the basis of theated carousel

legislation of 2000. The decision was taken in d¢batext of the biotech dispute. See General overgtactive WTO
dispute settlement cases involving the EC as a angit or a defendant and of active cases undeettaical barrier
to trade regulation (http://ec.europa.eu/tradedis;ewround/index_en.htm).
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debated? A further unsettled issue is whether the DSU adidlae parties of a dispute to disregard the
DSB’s recommendations or whether such a possihditynly available for a limited period of time.
This is the time necessary to make possible forddékulting Member State to perform internal
adjustments to give full effect to the DSB’s demis®® We are convinced that, although neither
compensation nor the suspension of concessiongfisrable to full implementatiot there should be
cases in which the Parties to a dispute shouldabled to depart from the DSB’s recommendatfdns.

It should be added that the DSU envisages a situatiwhich the defaulting Party to a dispute atgep
to comply with the DSB’s recommendations but thsrdisagreement with the complaining Party as
to ‘the existence or consistency with a covereccagrent of measures taken to comply with the
recommendations and ruling§.This second stage of the dispute may require alRamecide on the
whether there has been compliance.

In this context it is also appropriate to dwell whether the ECJ considers itself bound by the DSB
recommendations. The Community judicature seemsllingvto attach binding legal effects to these
acts®® The CFI clearly took this position Bhiquita® Advocate General Léger followed the CFI in
Ikea. The justification he put forward to deny that pae of the DSB can bind the Courts was that it
would preserve the autonomy of the Community legder®® The ECJ has not yet been so explicit on
this issué€’ However, it has been observed that the Communitggs take into consideration the
DSB’s recommendations, under the principle of ‘éstesit interpretation®™ This means that the
DSB'’s reports (and/or the same text of the WTO ament®’) are used to interpret EC law,

® For a discussion on these interpretations sEasS1aN, ‘World Trade Organization remedies and the assess of

proportionality: equivalence and appropriatenedsyvard International Law Journal2007, p. 364-370. For an opinion
favouring the interpretation that the suspensiogafcessions are aimed at inducing compliance $@eD¥N BROEK,
‘Power paradoxes in enforcement and implementatbbnWorld Trade Organization dispute settlement repo
Interdisciplinary approaches and new proposdtsjrnal of World Treade2003, 139.

8 gee Griller, above n. 30, p. 453. A few authorguarthat WTO members are obliged to comply with Bi@B'’s

decisions. The initiator of this line of thought dJscksoN who supported the idea that WTO members have an
international law obligation to implement theseidienis in ‘International law status of WTO dispsittlement reports:
obligation to comply or option to “buy outZAmerican Journal of International Law004, p. 111. See alserE, ‘Non-
implementation of WTO dispute settlement decisiand liability actions,” inNordic Journal of Commercial law2004,

p. 17, DNNEKEYN, ‘The status of adopted panel and Appellate BodydRs in the European Court of Justice and the
European Court of First Instancdpurnal of World Trade2000, p. 102-103; @TIER, above n. 2p. 340).Contra see
BELLO, ‘The WTO dispute settlement understanding: lesadre,’American Journal of International Lgw996, p. 416.

81 Art. 22, par. 1.

82 On this issue see section n. 4.1.

8 Art. 21, par. 5.

8 For a favourable opinion on the binding natureGeeriNara, ‘On dice and doors: WTO dispute settlement denisin

the system of judicial protection of the Europeamdd,’ in DEL VEccHIO (ed.), ‘New international Tribunals and new
international proceedings,” Milano, 2006, p. 248ntra, McNELIS, ‘What obligations ere created by World Trade
Organization dispute settlement Reportg@irnal of World Trade2003, p. 670; KIJPER BRONKERS above n. 54, p.
1328.

8 T.19/01, cit., par. 162.

8 (C-351/04, cit., par. 79.

8 In Fiamm, which is the last case in which the Eqzkled this legal issue affirmed: “A recommendatiora ruling of the

DSB finding that the substantive rules containethsnWTO agreements have not been complied witivhsitever the
precise legal effect attaching to such a recommgoadar ruling (emphasis added), no more capable than thoseatfiles
conferring upon individuals a right to rely therdoefore the Community courts for the purpose ofifgithe legality of
the conduct of the Community institutions review€d120/06 and 121/06, above n. 5, par. 129).

On this issue seBGATTINARA, ‘Sentenza del 9 settembre 2008 in cause riunit€-420/06 e 121/06,Diritto del
Commercio e degli Scambi internazion&009, p. 75-77.

88

8 For arecent example of a case in which the E@Jpreted the basic regulation in the light of WO Anti-dumping

agreement, see judgment of 8 July 2008, T-22H@&s Corp. v. Coungilnyr.
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transposing a WTO agreeméftalthough this does not amount to automatically lyapihe
interpretation proffered by the Panels and AB ® riterits of the case heard by the CFI or the £CJ.
This phenomenon has induced someone to arguehtratis a muted dialogue between the Courts and
DSB® This presumes that regardless of the fact thafdhaer do not explicitly acknowledge the
interpretative authority of the rulings of the &itthere is a discernible intention of Communibyrts

to follow them as much as they can. In the authgpiion, there is not enough evidence to argue tha
the Courts actually follow the DSB’'s recommendagioflowever, the very same fact that they
consider the interpretation of the WTO agreemeniffgred by DSB in deciding how a provision of
an EC measure, implementing the concerned WTO agnete should be interpreted, is a way to give
‘effet utile’-so to speak- to the rulings of the BSThis may be considered a satisfactory state of
affairs and therefore, it may be unnecessary todtise the relations between the European couds an
the WTO Tribunals.

Finally, it should be noted that the approach ef HCJ vis-a-vis the DSB’s rulings is not too famfr
that of the US courts, considering the DSB’s dedisias ‘persuasive authorif§.’

2.4 Direct Effect of DSB’s Recommendations vis-&Won Direct Effect of WTO Substantive
Provisions?

One of the most recurrent legal issues raisedaentecase-law is whether DSB decisions, holding the
EC legislation incompatible with WTO law, are calgabf being directly invoked by applicants
seeking to challenge the EC measure disregardin@ Wailv. In particular, the purpose of such an
action is to review the legality of an EC measwelared unlawful by the DSB or to establish the-non
contractual liability of the Community for failure® bring the EC legislation into compliance with
these decisions. The theoretical problem underlihigissue is whether the direct effect of the SB
rulings is autonomous from that of WTO law. An artative author such as Jack&bdoes not
consider the two issues as separate. Others takepiposite view and have contended that when a
violation of WTO law is established by a DSB demfsithe binding character of the agreement and the
principle of legality should trump any lack of diteeffect?® Along the same lines, another author has
advocated that DSB recommendations should havetdafect since their implementation affects

% For example, irshanghaithe CFI used the AB’s report Bed linento assess whether the Council had correctly applied

anti-dumping measures on the basis of the basialaton. See T-35/01Shanghai Teraoka Electronic Co. Ltd,
established v. Counci[2004] ECR, p. ll- 3663, par. 140-141. Ritek the same Court used the anti-dumping Code and
the ‘Bed linen’ report to evaluate whether the mdtluhosen by the Council to calculate dumping margimshe
application of the basic regulation on protectigaiast dumped imports from countries, was cori®ee T-274/02Ritek
Corp v. Council[2006] ECR, p. 11-4305. IRReliance the Court relied on the Anti-dumping agreemerg, Anti-subsidy
agreement and the report on Sunset Reviews of Amfidng Measures on Oil Country Tubular Goods frorgeftina

to review the Community legislation transposing tilve agreements. T-45/(eliance industries LT af 24 September
2008, nyr.

For example, in thRitekcase, cit., the CFI did not consider that the ABisdusion in the Bed linen report, holding the
zeroing technique incompatible with the Anti-dungpi@ode, were also applicable to the case at stake.

91

92 BRONCKERS ‘From “direct effect” to “muted dialogue”-Receneielopments in the European Courts’ Case Law on the

WTO and Beyond,Journal of International Economic La®008, p. 886.

% For a recent in depth study sesT@NARA, ‘The relevance of WTO dispute settlement decisionthe US legal order,’

Legal Issues of Economic Integratid®009, p. 295.

9 He affirms that: ‘I would like to argue that theSOreport does not have direct application any nibem the Treaty

would.” JAcksoN, Sovereignty, the WTO, and the changing fundamemwfalaternational law Cambridge University
Press, 2006, p. 193.

EeckHoUT, ‘The domestic legal status of the WTO Agreemaémterconnecting legal Systems&ommon Market Law
Review 1997, p. 53. 6TTIER also supports this position. See above n. 2, p.a8id also ANNEKEYN, above n. 80, p. 93.

95
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individuals, although they are addressed to WTO bes1® A third scholar has emphasised that the
direct effect of DSB rulings is unlikely; howevére considers that the provision of the WTO Treaty,
whose violation has been identified by a rulinghef DSB, may, instead, be directly invoKéd.

Eeckhout's position introduces a temporal distoctthat deserves special attention. He argues that
the DSB’s rulings could be used to set aside Conitjwmmeasures adopteaiter the release of those
acts (since the DSB'’s decisions do not apply retiealy). In his opinion, this would not have
dramatic consequences. He contends that applishotdd be able to rely on DSB decisions in an
action for damages, if they can prove that a ‘sigfitly serious breach’ has occurfédt has been
noted that the first part of Eeckhout’s proposalldaot lead to the annulment of past Community
measures (adoptgatior to the DSB’s ruling). Therefore, it would be of oee to rely on the DSB’s
rulings in these circumstances. Certainly, the faat the DSB’s decisions appéx nuncwould not
represent an obstacle for an action for dam&yesaving aside the difficulty of satisfying theistr
conditions of an extra-contractual liability actjosspecially when the supposed breach concerns a
DSB ruling!® we wonder whether it is appropriate to allow prévparties to rely on these acts for an
action in damages. Comments on this issue will bdarn the analysis of the ECJ rulinghiAMM,
which addresses this problem.

Having sketched out the opinions of academic comaters on the legal value of DSB's
recommendations, it is appropriate to provide atshecount of the Community judicature’s position
on this subject. Notoriously, Advocate generalsehlin Biret'™ and Tizzano invan Parys® had
claimed that these acts could be directly involespectively in the context of an action for damages
and in a preliminary ruling procedure. The CFI seemhave taken a negative viewGomafrica'®®
However, in more recent cases, the CFI's attituds more ambiguous. For example Binet'** the
Court held that applicants could not invoke the 8B&ement because it lacked direct effect and did
not consider whether the DSB'’s decisions producemreomous legal effect®® In FIAMM and

%  THiES, Annotation to T-69/00, FIAMM and FIAMM technolog¥-151/00, Le Laboratoire du Bain, T-301/00, Fremau
T-320/00, CD Cartondruck AG, T-383/00, Beamglow Ltdl dr135/01, Giorgio Fedon & Figli S.p.A., Fedon.B.and
Fedon America USA Inc., Judgments of 14 Decemb8b2Grand Chamber of the Court of First Instance, @gmmon
Market Law Review2006, p. 1162.

GATTINARA, ‘La responsabilita extracontrattuale della Comargtiropea per violazione delle norme OMOjtitto
dell’'Unione europea?005, p. 143, 145. This solution has been suggdéstéds Alber in Biret, above n. 30, paras. 94-96
and is also supported by Tizzano, in Van Parysyaitno 30, par. 73.

97

% ORTINO, RIPINSKY, above n. 1, p. 98.

% |bidem, p. 99.

100 For example, the wide margin of discretion grartiedhe Community to put its legislation in comptanwith WTO

rulings is considered sufficient to exclude the Camity’s liability. DE MEY, IBANEZ CoLoMO, ‘Recent development on
the invokability of WTO law in the EC: a wave of ritation,” European Foreign Affairs Revie®006, p. 75.

191 He held that WTO law should be granted directatffer the purpose of an action in damage when B'®8ecision has

ascertained the unlawfulness of the EC legislatidrove n. 30, par. 91. For a criticism of AG Albersasoning and
arguments against the prospect of an action in darfa breach of DSB’s recommendations \se® BoGDANDY, ‘Legal
effects of World Trade Organization decisions witttie European Union law: a contribution to theotlgeof legal acts
of international organizations and the action famages under Article 288(2) EQpurnal of World Tradg2005,p. 49-
59.

Tizzano shared the AG Alber’s conclusions in Baetthe effects of the DSB’s decisions and deducaa the ruling of
the Court in that same case that they could bettinevoked by private parties. See above n. npéfas 76-78.

103 T.225/99Comafrica and Dole Fresh Fruit Euroff2001] ECR 11-1975. The Court held that the EC hifént options
for implementing a WTO ruling. Since a discretignléft in this respect, such a ruling may be tatemply that the
Court considered DSB'’s recommendations as lackiregteffect.

102

104 T.174/00 Biret International v. Coungilcit., par. 61.

195 The CFI's failure to consider whether the DSB’smgé could produce autonomous legal effect wascisitil by the

ECJ. See C-93/02 P, cit, par. 56-58.
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others® the CFI did not straightforwardly address the direffect of the DSB’s recommendations;
rather, it excluded the application of tRakajimadFediol exception. Turning to the ECJ, it had had the
chance to address this issueAittanta where it had linked up direct effect of the DSHecisions to
that of general WTO provisions, thus implicitly éxding it!°” However, inBiret the Court seemed to
have taken the opposite viéd;eventually, the possibility of relying on the DSBdecisions was
denied invan Pary$® and even more explicitly iIAMM andFedon**

The latter is the most recent case on the effecd/DO law within the EC legal order and it is
interesting in two respects. On the one hand, thertCfollowing the AG;* eliminated the ambiguity

of Biret by setting in stone that even if the deadlinehef DSB’s recommendations has expired, they
cannot be directly invoked by the applicants fag purpose of an action in damages. On the other
hand, the Luxembourg judges were confronted for fire time with the admissibility of the
Community non-contractual liability in the absermfeunlawful acts. The two courts reached very
different conclusions on this issue: the CFl coesdd the action admissible but rejected it on its
substancé!? In the appeal before the ECJ, AG Maduro went dueher than the CFI by upholding
the applicant’s claim that the EC was liable. Byitcast, the ECJ distanced itself from both the CFI
and Maduro: it posited that the principle of nomicactual liability in the absence of unlawful
behaviour could not be established in the circuntsis of the case’

3. The FIAMM and Fedon Cases

3.1 The Factual and Legal Context

Between 1999 and 2001, both FIAMM and Fedon’s petgl(stationary batteries and spectacle cases
respectively) were hit, amongst those of other camigs’'* by a heavy increase in custom dutigs
enacted by the US, under the authorization of ti&BDto offset the level of nullification and
impairment due to the persistent application of &OMncompatible measure related to the import of
bananas. The EC legislation on the import of basidread been found in breach of WTO rules on

several occasiof§ but the EC’s inadequate efforts to bring its lkgien in line with WTO law had

106 T_.69/00, cit.

107 11...] A decision [of the DSB] could only be takentinconsideration if the Court of Justice had foundiTG to have

direct effect in the context of a plea alleging tinalidity of the common organisation of the mark€-107/94Atlanta,
cit., par. 20.

108 By holding that a review of the Community legistatiat stake in the light of DSB’s decisions, was passible in an

action in damages, before the expiry of the redslengeriod for compliance (par. 62), commentatoeseninduced to
believe that private parties could invoke thoseisiens in the context of an action of the samegratie expiry of the
mentioned time-limit.

199 |n this case the Court held that the DSB’s decisiarmot be taken into consideration to review thlkdity of an EC

measure. The reason is that changing the EC l&gislan the light of the DSB’s decisions, does m@&an that the EC is
implementing a particular obligation arising fronetDSB’s decisions. This amounts to a ‘general ahibg.’

110 ©.120/06 and 121/06, above n. 5. See section n. 3.

111 see section n. 3.2.

112 gee section n. 3.1.

113 gee section n. 3.3.

114 See above n. 6.

115 |mport duties were imposed at a rate of 100%e duties were reduced to their initial rate (le=tv3% and 4%) after the

EC and the United States concluded a memorandumds#rstanding in April 2001 and a new regulationiraport of
bananas was enacted. See T-69/00, cit., par. 43-45.

118 The 1993 EC regime for the import of bananas e lwleemed in breach of WTO by a Panel and an pp&ody,
constituted at the requests of the United StatdsEmuador. In September 1997 the DSB adopted thatsepf the two
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spurred the US’ application of the described ratafy measures. This legal context had induced the
applicants, often referred to as ‘innocent victiMto introduce an action in damages against the
Community, under Art. 288 par. 2 of the TEC befitre CFI.

The applicants’ first argument in support of thar@aunity’s liability was that the EU Institutionsy b
failing to comply with WTO law, were liable for tragpplicants’ damages as a result of the retaliatory
measures adopted by the US. The Court had rejéuteapplicants’ contention on the ground that the
Community had not committed any ‘breach’ (constiielement of an action in damages) since even
if it had undertaken to conform to the DSB’s demisi, by failing to do so, it had not violated a
‘particular obligation,**® within the meaning oRlakajima

The applicants’ second argument was that the EClialale in the absence of unlawful behaviour. On
this issue, for the first time ever, the CFI hadhated that the Community could have been helddiab
under Art. 288, par. 2. However, the substantivad@mns for this form of liability to arise wereon
met. In particular, the economic consequences ®fuB’ suspension of concessions were not of an
unusual nature for business operators such as FlAaM®Fedon'®

The latter appealed against the CFI's ruling onftilwing grounds: that the Court had failed to
address whether the DSB’s decisions had directteffied had wrongly evaluated that the Institutions
had not committed a ‘breach.’ In the appellantsews the CFI has wrongly assimilated the
consequences of an action in damages to those ahmmment action. In their opinion, the former
would not have the inconveniences of the lattecesib would not force the Community legislators to
remove the WTO-incompatible act from the Commutetal order but would merely confer a right to
claim for damages on the applicants.

Finally, FIAMM and Fedon claimed that the CFl hast oorrectly evaluated the conditions of the
Community’s liability in the absence of unlawfullaiour, in particular, that the risks of collatera
damages would not be inherent to operators in #a¢os concerned. In the next sections we will
examine both the ECJ’s ruling and the AG’s opifidand then provide an analysis of the judicature’s
position. We will explain why we share the Courpesition to deny direct effect to the DSB'’s
decisions. In the subsequent section, we willgsé the AG’s arguments in favour of the Community
extra-contractual liability for lawful activity amgle will single out the reasons to support the €sur
denial of the existence of this remedy in relatiora conduct of the EU institutions related to WTO
law.

(Contd.)
bodies. In 1998 the EC changed its legislationriolento comply with the WTO rulings. However, thaitéd States
considered the EC’s move a cosmetic operation awdletk to enact cross-retaliatory measures in aortefdé put
pressure on the EU institutions to abide by the7IDSB'’s decision.

117 This is because their activity is affected by liatary measures adopted in connection with a WT€pute involving

products that have nothing to do with those ofvlsems.

118 |ndeed, conforming to these decisions was nobttg viable option for the EC to solve the banarepdie. T-174/00,

cit., par. 115.

119 Under the ECJ case-law a damage is unusual wheeesche limits of the economic risks inherentperating in the

sector concerned (par. 202). However, this washwtase of the losses incurred by FIAMM and Feslooe the their
financial losses were not in excess of the limitthe risks inherent in their export operationsr(283). In particular, the
possibility that concessions being suspended isgrtiee vicissitudes inherent in the current sysdéimternational trade
(par. 205). For a criticism of the CFI's ruling dmetground that the unfulfiilled condition of the i@munity’s liability
should have been the absence of causal link betthee@ommunity’s activity and the damage susfferss BAzQUEZ
NAVARRO, ‘Sobre la responsabilidad extracontractual deédenunidad Europea por el incumplimiento de las dmoes
del Organo de Solucién de diferencias de la ONR@yista espafiola de derecho eurqf@05, p. 374.

120 see opinion of AG Maduro of 20 February 2008 imdd Cases C 120/06 P, C 121/06 P, above n. 5. &@mnment see
ALEMANNO, ‘The Fiamm judgment or “going bananas”- a missggbortunity to distribute the costs of European
Community non-compliance with the WTO rulings acressiety,” in FONTANELLI, MARTINICO, ‘The ECJ under siege-
new constitutional challenges,’ 2008, Hyderabaullif), p. 226; see alscRBNCKERS above n. 92, p. 885-898.
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3.2 The Community Non-Contractual Liability for Umlwful Acts: The Paosition of the AG and
of the ECJ

Both AG Maduro and the ECJ hold that the Communégnot be declared liable for the damages
arising out of its breach of a DSB’s decision.

The former points out that the crucial questiothie case is whether the Community’s legislative and
executive organs may still claim that the DSB'sisiens leave them political freedom of negotiation,
after the expiry of the implementation period. ldisswer is positive and therefore the conclusion is
that these acts cannot be relied upon in an adtiomlamages. Particularly interesting is the way
Maduro departs from Tizzano’s view Wan Parys In this case the suggestion was made that the
finding of a solution to a dispute, which is altatige to implementing the DSB’s recommendations,
does not mean that the EU institutions enjoy freedd negotiation; the alternative solution may be
considered another way of implementing the DSBsileci As Maduro convincingly states, it does not
matter how one interprets the freedom to reacHtamative solution (i.e. be fteedom to choose the
means of implementing DSB decisiomsthe freedom to choose an alternative implementaifahe
decision) ‘it still constitutes freedom of choi¢E*

Secondly, Maduro shows that the EU institutions'rgiva of manoeuvrevis-a-visthe complaining
Party is jeopardised by an action in damages a&siiit the context of an annulment action. This is
because

‘the finding of unlawfulness by the Community congvertheless constitutes res judicata. Hence,
the political organs of the Community could notoall such unlawfulness to persist, short of
disregarding the principle of a Community basedtloa rule of law. They would be under an
obligation to eliminate that unlawfulness by rep&al or withdrawing the legislation
concerned?

Since the prospect of an action in damages forepolitical organs of the Community to eliminate
the Community measure found incompatible with th&@QVrules, it also restricts the freedom of
conduct they are permitted under the legal ordénefVTO?*

Finally, Maduro wonders whether postponing the il of introducing an action in damages to a
time when the dispute has been settled could mageattion admissible. Would the EU institutions
not be free to negotiate in these circumstancesZdteludes thatestablishing the principle of
liability for unlawful conduct by the Community t®ason of its failure to comply with a DSB decision
[...] would be a sword of Damocles hanging in futokeer the freedom of the political organs of the
Community within the WTO sphefé’

The latter rejected the appeal to the CFI's ruliognfirming that notwithstanding the expiry of the
period of time allowed for implementing a decismfrthe DSB, the Community courts may not, in the
circumstances of the case at issue, review thditeegh the conduct of the Community institutions i
the light of WTO rules?

Taking up Maduro’s suggestion, the Court posits tha CFI had, albeit implicitly, ruled on the dite
effect of the DSB'’s decisions for the purpose ofiation for damages. Its finding that these denisio
were not capable of being directly invoked was @w®red correct. The justifications to deny direct
effect are drawn fronVan Parys first, by attempting to comply with the DSB'’s d&on the EU
institutions did not intend to implement a ‘parteuobligation’ within the meaning of thHeakajima

121 par. 47 of Maduro’s opinion above n. 120.

Par. 49.
Par. 50.
Par. 51.
125 par. 133.

122
123

124
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ruling; second, in the resolutions of disputes,ia® other than the withdrawal of the unlawful
measure are possible. The adoption of a DSB decaiainst the EC does not imply that the EC has
exhausted all the possibilities of finding a salatio the dispute. In addition, the business opesah

the WTO trading partners of the EC do not havepbssibility to rely on the DSB'’s decisions in
courtst?® Drawing inspiration from Maduro’s conclusions, tBeurt states that these reasons apply
both to the review of the legality of the Communityasures and to actions in damages against the

Community*?’

By so ruling the Court squares the circle on tHeots of WTO law within the EC legal order: the
concerned agreement cannot be invoked either tstigunethe legality of a Community measure or in
the context of an action under Art. 288, par. 2hef TCE: in both cases the EU institution’s marafin
manoeuvre is equally hampered. A point that the HidJnot consider is whether the freedom of
negotiating a settlement to the dispute at WTOllaxald continue to stand in the way of admitting
an action in damageafter the concerned dispute has been settled. Arguahlyction in damages at
that stage of the dispute would not be a Damosi@rd on the political institutions since they weul
have already carried out their task of negotiaingettlement of the dispute which is convenient for
the Community. We will come back on this issue.

The second interesting part of the ruling concehes distinction between the direct effect of the

DSB'’s decisions and that of the WTO's substantinevigions, a point Maduro did not touch upon in

detail. In the present case, the ECJ openly cosfitm lack of direct effect of the DSB’s decisions

since they cannot be distinguished from WTO lawpanticular, they leave the political bodies of the

defaulting WTO member scope for negotiatiasra-vistheir trading partners (the complainants) as far
as the adoption of measures intended to respotiektouling or recommendation are concerned. This
even after the expiry of the time limit to implenéimese act&®

The Court puts forward a second argument againsttdéffect of the DSB'’s rulings, which had never
been raised or discussed in the ECJ case-law on A0

“As is apparent from Article 3(2) of the DSU, recm@ndations and rulings of the DSB cannot
add to or diminish the rights and obligations pded in the agreements concerned. It follows in
particular that a decision of the DSB finding afrilgement of such an obligation cannot have the
effect of requiring a party to the WTO agreementadcord individuals a right which they do not

hold by virtue of those agreements in the absefisaah a decision™®

Although we will comment on and overall support tbeurt’s ruling later, it is necessary to clarify
that this second argument is not convincing. A(R) 3vas inserted in the DSU to avoid ‘judicial
activism’ by the WTO Tribunal§?® The fact that the DSB’s decisions interpret WT@® knd do not
confer additional rights or obligations on WTO memrgwas not meant to determine the internal
effects of WTO law and to curtail the possibilityr fprivate parties to rely on these decisions teefor
the ECJ3' Hence, this argument is not at all decisive toydenivate parties the possibility to rely on
those decisions before the ECJ. However, as wesedlin subsequent sections, the first justificatio
put forward by the Court to deny the reliance a¥ate parties on the DSB’s decisions before the,ECJ
may be considered in itself sufficient.

126 pgr. 1109.
127

N

In particular see par. 124.
128 par, 130.

129 pgr. 131.

130 jackson, above n. 94, p. 183.

181 Contra, see AiToNIaDIS, ‘The Chiquita and Van Parys judgments: rules, ptioas and the law,Legal Issues of

Economic integration2005, p. 471.
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3.3 The Community Non-Contractual Liability for Laful Activity

3.3.1 The position of Adocate General Maduro

The AG’s opinion in the FIAMM and Fedon appeal &gu favour of the non-contractual liability of
the Community in the absence of unlawful conductnan-fault based liability**? Moreover, the
conditions to establish such an action fulfilled aonsidered fulfilled.

Very powerfully, AG Maduro states: “Enshrining ino@munity law a principle of no-fault
Community liability would advance the case-law fropotential to settled, from the era of
uncertainties to that of solution§®

First, he notes that Art. 288, par. 2 does noticerthe principle of the Community’s extra-contraait
liability to circumstances in which the Institut®ihave carried out an unlawful activity. Secothe, t
Advocate general emphasises that this principlebegiound in French and German law. In the former
legal context, where the public authorities, actinghe general interest, cause particularly seriou
damage to certain individuals, they must providmpensation in an effort to restore balance to the
burdens suffered by citizens. Indeed, all citizeimsuld bear equal burdens from public activity. Whe

a close circle of citizens more fully bears thesedbns, compensation should be awarded to those
citizens and the costs are borne by society viati@x. The ‘Sonderopfertheorie’ of German law, laid
down in the German Civil Code and in the Constintigoes in the same direction of the French
principle of equality of citizens in bearing publiardens. Indeed, as Maduro describes it, “indiaisiu
who, by reason of lawful public action, suffer péesial sacrifice’, that is to say damage equivatent
expropriation, must be granted reparatibfi.He argues that a parallel can be made between the
German right to reparation for expropriation ane tight to receive damages on the basis of the non-
fault Community liability, where the right to prapy falling within the general principles of
Community law, is breached. The latter right isoaisentioned by the ECJ but in a totally different
context and to support the fault-based liabilify.

The fact that only two Member States recognisech surinciple, engenders some doubt as to
whether it is ‘common to national legal ordersioé Member States,” as required by Art. 288, par. 2.
However, in Maduro’s view, this is not an obstdtiécan be shown that the acknowledgment of such
a principle is in the interest of the Community fat, the conclusion he draws is that this pritecip
appropriate to the needs and specific featurehh@fGommunity legal system. He provides three
reasons in support of his contention, defines atditrscope ratione person#eand sets out the
criterion to channel liability®” Furthermore, he devises a wide-scope ratione iadf®&r and
restrictive substantive conditions of application.

This article will only consider the reasons putafard to recognise the non-contractual liabilityttod
Community in the absence of fault.

The first is that this principle “makes possible tihe interests of justice, to offset the seveoityhe
conditions for the incurring of fault-based Commuiability.” **°

132 This is the expression used by AG Maduro, in par.

133 par. 61.
134 par. 63.
135 gSee section n. 9.
136 par. 68.

137 Par. 65.

138 par. 66-67.

139 par. 57.
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The second argument is that it meets the requirtsmein good governance. This is because the
political authorities, having decided to maintdiie MWTO-incompatible legislation, “assess better the
costs that could ensue for citizens of the Uniod pn] set them against the advantages that would
accrue to the economic sector or sectors concéftteel Community legislation were retained®

Maduro’s third reason for recognizing a principfeno-fault liability is that it

‘would leave it to the Community legal system tmedte within the Community the consequences
of the institutions’ freedom of action in the WT®@ntext. It would no longer be for trading
partners to choose in their discretion, throughrétaliatory measures they adopt, which category
of Community economic operators must bear the ofsthat freedom; it would be for the
Community to decide whether that cost must be beahely by the undertakings affected by such
measures or distributed over society in genéf’él.’

3.3.2 The position of the ECJ

Instead of evaluating whether the CFI's assessiofetite unusual nature of the damage was correct,
the ECJ examines the alleged foundations of theciple of Community liability in the absence of an
unlawful conduct attributable to the EU institusoThe ECJ had never ruled out that Art. 288, par.
could cover non-contractual liability in the abseraf unlawful conduct. On the contrary, it had left
this issue opeff and had even engendered confusion in definingstimglitions of such liability in
Dorsch Consult®

Departing from the opening of the CFI and the AGsclusions, the ECJ denied that such a principle
existed™* It is submitted that the justification provided thye Court to clear the ambiguity of its case-
law is weak: it states that the conditiondbafrsch Consuliwvere laid down in a hypothetical case that
this principle was recogniséd. This justification is lacking since the Court shibhave never defined
the conditions of a principle before recognisirsgeikistence.

Regardless, the substantive reason to rule outxistence of the principle of Community liability i
the absence of lawful activity essentially is ttieg examination of the Member States’ legal systems
does not support the conclusion that they conviergige establishment of a principle of liability tine
case of a lawful act or omission of the public auties*® in particular where it is of a legislative
nature**’ Hence, the ECJ feels it is unable to apply Ar8,28ar. 2 of the TEC since the no-faulted
based liability is not anchored to the general gple familiar to the legal systems of the Member

States.

140 par. 59.
141 par. 60.
142 See for example Case 59BRvilac SA v. Commissipfil984] ECR. 04057, par. 28.

143 7.184/95Dorsch Consult v. Council of the European Union anth@ission[1998] ECR Il 667.

144 par. 175 states: “[...]While comparative examinatibthe Member States’ legal systems enabled thet@mmake [...]

the finding [...] concerning convergence of thosealegystems in the establishment of a principldaddility in the case
of unlawful action or an unlawful omission of thatlority, including of a legislative nature, that in no way the
position as regards the possible existence ofreipte of liability in the case of a lawful act omission of the public
authorities, in particular where it is of a legtsta nature.”

145 par. 148.

146 As the Commission rightly points out any obligattorpay compensation as a result of a lawful Stateeflecting broad

discretion, on account for example of consideratiohsolidarity or fairness, is unknown to the lafxa large number of
Member States (par. 151). When recognized in thal lerders of certain Member States, it is, asrega rule, limited
solely to administrative acts. Only French law digaccepts this type of liability in the case efislative activity but
only under specific circumstances and on accourtheffact that the Conseil d’Etat is precluded freramining the
constitutionality of laws (par. 152).

147 par. 175.
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The Court may be applauded for such a positionaiide same time it may be critised for leaving an
ambiguity. It is not clear from the Court’'s positizvhether such a principle cannot be invoked in an
action in damages in which the damages are spayficaused by a Community infringement of
WTO law or whether it is not available altogetherprivate parties as a Community remedy. This
doubt is instilled by par. 176 in which the Coustss that:

...] It must be concluded that, as Community lawrently stands, no liability regime exists
under which the Community can incur liability fooruct falling within the sphere of its
legislative competencim a situation where any failure of such conduxicomply with the WTO
agreements cannot be relied upon before the Contyncmiirts’

Reading the sentence in italics, it appears abdfunavailability of an action in damages in the
absence of unlawful conduct was dependent on ttedhdirect effect of the WTO agreements. The
implication would be that absent this specific &fton, this remedy may be available to privateipart
The Court will have the chance to clarify this goimfuture cases.

Having denied that the appellants could rely on @enmunity non-contractual liability for lawful
behaviour, the Court consequently left FIAMM andd&e without a remedy, as Maduro rightly
emphasise¥?

As the Court is always keen on showing that the @anity system of remedies is complete, the two
closing remarks of the ruling, showing that privaiarties enjoy a special position within the
Community legal order, are not at all surprisingwéver, the judicature points out a judicial avenue
that is not very promising to the innocent victimistrade wars: an action in damages against the
Community for unlawful conduct consisting in breimghthe applicant’s rights to property or the right
to pursue a trade activity, which qualify as geheranciples of Community law. It is striking that,
after having raised the applicants’ hopes, the Gounediately dashes them, by pointing out thestri
conditions that must be fulfilled for such an astio succeed. Finally, the Court's emphasis that an
economic operator, carrying out its activity in @tiMember States, must bear the possibility of dpein
subject to suspension of concessions must havededuike mockery to the applicants. Admittedly,
the Court sets a very high standard for an extrdraotual liability action to succeed, thus it is
doubtful that the present and future applicantd béinefit from the Court's suggestion; but what
counts more, at least in the eyes of the Couthds the facade of a complete system of Community
remedies is preserved.

The Luxembourg judges raise a further point whaosglications will be discussed in section n:*9.
They remind the applicants that the Institutiongogrthe discretion to provide certain forms of
compensation where a given legislative measureopes/harmful effects. This suggestion is certainly
more interesting for victims of collateral damaglean the first one. The Court also emphasizes that
there are precedents for legislative measuresi®tkthd. For example, the regulation whose validity
was indirectly challenged iBooker Aquaculturé® provided for forms of compensation to be given to
companies forced by national authorities to deshisiyes in order to prevent the spreading of animal
diseases.

148 par. 58.
149 par, 181.
150 c-64/00Booker Aquaculture and Hydro Seafd@@03] ECR I-7411.
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4. Analysis of the Court and the AG’s Position

4.1 The ECJ’'s Refusal to Enforce the DSB’s Recomrdations: Justifications and
Consequences

In the FIAMM and Fedonappeal the Court excludes the possibility of dmtishing between the
direct effect of the DSB’s decisions, identifyingialation of WTO law, and that of WTO substantive
provisions. It seems to us that the systemic reakading the judiciary to an attitude of self-raisit

in enforcing WTO law remain valid for the DSB’s d&ons. It is true that these acts differ from
‘ordinary’ WTO provisions since they identify a lation of WTO law and as a general rule, the
members of this organization should abide by themfact, most of the time these decisions are
complied witH** and this very same fact ensures the success dd$té However, regarding the
rulings of the WTO Tribunals as an ‘absolute part@mén the settlement of a trade dispute belies an
underestimation of the importance that diplomacynitains in the DSU even after the Panel and the
AB have adjudicated the dispute and the reasoribéeof art. 21, par. 3 has expired. There may be
cases in which the parties of a dispute may finthare convenient to agree upon a solution that
departs from the DSB’s recommendations. For exantpéloosing party may consider it preferable
to avoid compliance and accept that its traderd ba& subject to retaliatory measures. These
alternatives are temporary under the DSU; but dbissmean that ultimately the DSB'’s decisions
should be strictly implemented? The DSU leaves esplac negotiating a mutually satisfactory
solution, which does not necessarily have to cdmcwith that envisaged by the DSB'’s
recommendations. The best illustration of thishie temporary agreement between the Community
and the US on the hormone-in-beef dispute (May P0DI®e two parties found a provisional solution
to an ultra decennial dispute. However, the mentranof understanding cannot be considered a way
of implementing the DSB’s recommendations which¢ckoan 1997, found the EC legislation on
hormones incompatible with WTO law. On the contrahe agreed compromise enables the EU
institutions to maintain their WTO incompatible iiggtion and, at the same time, the suspension of
concessions continues to apply, although its agjitio is subject to review? These facts show that it

is preferable for the parties of a trade disputdepart from the DSB’s rulings, when this is of oalt
advantage and it eases the definitive settlemeatdi$pute. This consensual solution is in ther&sts

of the Parties, along with those of traders of mmed European consumers. These three categories
would have been worse-off, had the EC politicatitngons been forced by the ECJ (through the
weapon of direct effect) to implement the DSB’saremendations imposing to change its legislation
on the levels of hormones in beef.

As it has been suggested, should the ECJ (or rttmurts) decide to judicially enforce the DSB’s
rulings, this would imply a modification of the sa@SU*® It should be added that the complexity of
the WTO agreement make (regional) courts ill-eqeippo interpret that agreemént.One could
object that these inconveniences did not prevem&@J to institute the decentralised enforcement of
Community law. However, it may be rebutted that YW&O system is very different from the EC
system of remedies and the DSB does not have aoneagh as the preliminary ruling to ensure that
EC law is correctly and uniformity applied.

151 Contra, Jackson, above n. 94, p. 159.

152 press release, MEM0O/09/239, of 13/05/2009.
153 Rosas above n. 33, p. 811-812.

154 |bidem.
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Having considered the possible negative effectgrafting direct effect to WTO law (including the
DSB’s recommendations) in the EC legal order on\WHEO system, let us consider what drawbacks
of the ECJ’gefusalto enforce the DSB’s rulings may be identified.

It may be claimed that the DSB’s authority couldumelermined since the Court somehow authorises
the Community not to comply with the recommendatiomade by this body. This argument may be
rebutted: the DSU was not intended to confer omored courts the role of enforcer of the DSB’s
ruling. Should the ECJ decide to perform this raleuld this mean that it shows a strong commitment
to international law and to the DSU, as it has belaimed? We consider that the answer is negative
and quite the contrary the ECJ would not pay dseeet to the rules that were agreed by the WTO
Parties.

Does the fact that the ECJ has not granted difeattéo WTO so far has undermined the authority of
the DSB? No, the few cases in which the partieedpd depart from the recommendations of this
body left the DSB’s authority unaffected. It shoblel emphasised that should the parties be forced to
stick to the DSB'’s settlement findings at all costss may inject into the DSU'’s rules a rigidityat

may be detrimental to the current satisfactory olzsee of these rules by the WTO members and
even nurture hesitations on their side in subngtiin dispute to the DSB. In other words, WTO
members may lose faith in the DSB if they were negby their courtsyia the direct effect of DSB’s
rulings, to strictly respect the findings of thenBlbor the AB in highly sensitive disputes.

Let us now turn to the justifications adduced by @ourt to exclude private parties from using the
DSB’s rulings in an action for damages. In the atghopinion, the Court’'s conclusion whereby
invoking the DSB decisions in the context of thenti@ed action bears the same consequences as
relying on them, in the framework of an action famulment (or a preliminary ruling), is correct.
Indeed, in both cases the freedom of negotiatiothef EU institutions to settle a WTO dispute is
affected. This proclamation is apparently disredpeof the autonomous nature of the action in
damages with respect to that seeking the annulwfeat Community act® However, although the
purposes of the two remedies are different (i.@hbimin damages in the former case and to remove an
unlawful measure from the EC legal order in théelt this does not exclude the fact that the two
categories of actions have overlapping negativesegmences that need to be addressed through
identical measures. Indeed, a successful actiondéanmages does not merely compel the EU
institutions to grant damages to private partieg,Has repercussions on the conduct required of the
Institutionsvis-a-visthe measure causing damages exactly as it d@gsantion reviewing the legality

of EC measureS? This is because the inner logic of the EC remeitigdies that Art. 233, imposing
the removal of an illegal measure from the EC legialer, applies, by analogy, to an action in
damages. Precisely for this reason, although mdiam the DSB’s decisions, after the expiry of the
time limit, would be technically feasible in thentext of an action in damag&¥,enabling private
parties to sue the Community for its non-compliaethaviour with WTO law, is not opportune. Would
this conclusion apply even after the dispute hanIsettled and the Community has already used the
margin of discretion that the ECJ wishes to preséyw denying direct effect? The answer is positive.
The reasons are on the one hand, that this progjpetd engender an enormous incentive to litigation
to private parties and a pose potential finandiegdt to the Community budget; on the other hand, i
would hamper the ‘effet utile’ of the DSU. Indeeathould the ECJ admit an action in damages in the
mentioned circumstances it would frustrate the Isetzang effects of the sanctions that the Parbes t
dispute imposed on the Community (after requesimegnecessary authorization to the DSB) for its

155 The first case in which the Court held that the texmedies were autonomous is 4/6@tticke c. Commissioné Racc.
1971, p. 325. For further refrences seat®ARA, above n. 97, p. 150.

156 Contra see dies who claims that the margin of discretion of the iBbtitutions is not hampered by an action in dagsag
She states that: “The possibility for the Communmityaccept retaliation instead of complying withirfeary) WTO law
obligations is not restricted by being (financialheld liable “internally”. See above n. 96, p581

157 see the discussion under section n. 4.2.
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non-compliant behaviour. Finally, the possibilitydbtain past damages would sit uncomfortably with
the prospective nature of the remedies under thd.[Eirely the prospect of an action in damage
would be a way for the Court to sanction the EUitatons for not complying with the DSB’s
recommendations. However, would this benefit geglyioutweigh the costs mentioned above?

It has been argued that parties should be ableetdh® EU institutions for damages at least wheege t
Community has not taken any measure to implemenDBB’s rulings and the reasonable time limit
of art. 21, par. 3 of the DSU has expif@Would this proposal have beneficial effects onfhsition

of private parties? It is submitted that it is nealistic to expect that where the Community sudzsim
in a WTO dispute, the EU institutions will remaionepletely inactive and will not do anything to
implement their legislation. It is far more recuntr¢hat the Parties do not agree on how to implémen
the DSB’s recommendations. Therefore, conferringali effect to WTO law with the limits just
described, de facto would not have any benefi¢fatts on private parties.

In conclusion, the broader implication of tREAMM andFedonis rulings is that the persistent denial
of direct effect of WTO substantive provisions adlwas of the DSB’s recommendations, regardless of
the objective of the actions brought by privatetipar makes clear that a change on this issue may
only be brought about by “political motion” and anmultilateral context, that is to say if it is agd
upon by WTO members, as suggested by AG Alb@rirega Air*>®

4.2 The Weak Case for a Community’s Non-Contractl#hbility in the Absence of Fault

Let us turn to the principle of a Community’s namtractual liability in the absence of fault. We
support the Court’s refusal to recognise this pplec Conversely, none of the reasons put forward b
Maduro in favour of its acknowledgement seem pasiseao us-° The AG'’s solution looks attractive
since the rights of private parties (to carry daditt business activity and also their right to )
are given full protection. However, on closer sicrytit amounts to interpreting Community remedies
in such a way as to ‘rectify’ the inequities of thlebal trade system. This is a mission that duds
fall on the Court, at least when Treaties of almasiversal application, such as that forming the
constellation of the WTO, are at stake.

1% This option is discussed by Dani, ‘Remedying Euespéegal pluralism The FIAMM and Fedon litigationdathe
judicial protection of international trade Bystargledean Monnet working paper n. 6/09, p. 36-39.

1% He considers that it is not sensible that indigidlegal systems unilaterally bring about diredeef of WTO law.
Opinion of AG Alber of 20 September 2001, joinedas C-27/00, C-122/00he Queen v Secretary of State for the
Environment, Transport and the Regions ex parte gan#er Ltd, [2002] ECR p. |- 2572, par. 95.

180 Contra see DI, above n. 158, p. 7, 41-45.

181 The situation may be different if we consider otfigeaties of universal application such as thanfting the UN. In the

well known Kadi’'s appeal, the Community judge corddrCommunity protection to suspected terroristssghtmuman
rights were not adequately safeguarded in the Uhtest. It is submitted that whereas the ECJ's stanckadi is
welcome, in view of the kind of rights that werelated, of the intensity of the violations and loé tack of any other
alternative avenue of protection, a similar solutio the context of th€lIAMM andFedoncases would have not been
appropriate. Indeed, the Italian companies werbydn increase in custom duties for one year.theesnsuing financial
losses really comparable in terms of nature arehgity with the violation of the human rights t@ theezing the assets
in the context of the UN sanction system?
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Let us start from the AG’s arguments. The first,dresed on the creation of a new remedy to make up
for the strict requirements of a fault-based lighilin the name of the principle of justice, lacksy
legal basis in Community law; neither are therecpdents in the case-law that could support such a
judicial approach. On the contrary, it is necess$aryhe Court to adopt the opposite solution toidv
accusations of incoherence. For example, the easalenying legal standing to individuals, in the
framework of an action for annulment against Comityumeasures, shows that the Court has never
accepted manipulating the wording of Art. 230, gato make it easier for natural and legal pergons
challenge these measuté&sSecondly, upholding an action for damages wouldnbensistent with

the case-law denying privileged applicants any ipdigg of invoking the DSB to review the legality

of Community measures. It would be paradoxicalriabde private parties to rely on DSB decisions
when privileged applicants do not have the samiéyabi® In addition, should the grant of a remedy to
innocent victims be in the Community’s interestdame believe it is ndt), a relaxation of the
conditions of the non-contractual liability for amiful conduct would be sufficient. There is no need
to create new remedies.

The ‘good governance’ argument, the second reaspposting the AG’s position in favour of non-
contractual liability, suggests that the decisiohto comply with the DSB’s recommendations should
be taken after a cost-benefit analysis. Given thiatargument seems to draw on an economic logic,
we will offer a detailed analysis of this issues@ttion 8.

The third argument in favour of extra-contractuability is that Community institutions would enjoy
enhanced discretion in deciding how to distribtie ¢osts of retaliatory measures. For example, they
could decide whether private parties should sufferconsequences of these measures or whether the
European citizens as a whole should share the butdehe current system, they do not have this
choice and therefore they must accept what WThpestdecide.

It is submitted that should the EU institutions lwvie distribute the costs of retaliatory measureshe
taxpayers they could do so by using the Communitiget to set up a fund reserved for by-standers of
collateral damage'$s® The creation of a new remedy is unnecessary andgsee with the Court’s
position that the proposal to embed the Communiti @xtra-contractual liability, in the absence of
unlawful behaviour, within Art. 288, par. 2, is ¢ary to the Treaty. The Court’s exclusion that the
principle of liability in the absence of unlawfuktiaviour has a legal basis in the Treaty is comwic
since only two out of 27 Member States provide gaprinciple along the lines of extra-contractual
liability in the absence of lawful conduct and oimiyvery special circumstances, as well illustratgd
the Commission® Such being the situation of national legal ordérss highly doubtful that that
principle could be deemed ‘common’ to national lewders, as required by Art. 288 par. 2. Ignoring
the extent to which the principle finds its roatstihe national context would amount to a breach of
Art. 288, par. 2 (and of Art. 220), requiring thectsion on the Community non-contractual liabitiby

be made on the basis of ‘common principles’ of nlagonal legal orders. It is true that this Treaty
provision does not prescribe that the principle tiiescommon t@ll Member States. However, two
of them are certainly not enough to make this agple of general application, considering its loroa
financial, redistributive and constitutional im@tons'®’ In view of its ‘nuclear weapon’ nature, it is
not sufficient that Art. 288, par. 2 does not roilg its use as a Community remedy. Certainly, ttus
that the lack of an explicit acknowledgment of grenciple of State liability amongst the ‘common

162 ¢.50/00 PUni6n de Pequefios Agricultores c. Corj2002] ECR, 1-06677.

163 | wish to thank you Marise Cremona for attracting attention to this point.

164 see section n. 4.1.

165 gee section n. 9.

166 Above n. 146.

167 poLy, | limiti di “enforcement” delle decisioni del’@ano di Risoluzione delle Controversie dellOMC neifimamento

comunitario alla luce della sentenza Fiamm e Fedoe,to publication obiritto del Commercio internazional009.
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traditions of Member States’ did not prevent theu€drom recognising a new remedy such as the
principle of State liability in Francovich and itsost radical progeny such as Kobi&The Court
could follow the same pattern of judicial activisimd overlook the absence of the principle of ndtfau
liability in the traditions of the Member States &® to create another new remedy. However, it is
notorious that the Community and Member Statesbastare not regarded through the same lens by
the Court. ThésiammandFedoncases are nothing but another example of thisatidlased judicial
trend.

5. Community Enforcement of WTO Law: What Costs forincreased Compliance?

After having shown that the ECJ denies direct ¢ffecNTO law, including DSB decisions, both for
the purposes of an annulment action and of the Qoritgnnon-contractual liability, we now assess
the Court’s position from an economic perspectinghe legal arena several authors have highlighted
the beneficial effects specific to the action irmdges (a form of private enforcement), brought by
private parties against the non-compliant Commufittyn general, when concerned with the overall
welfare of the WTO membership, it may be temptiogudge Community enforcement positively
because of its likely effects of increasing comptiawith WTO law'"® However, following a law and
economics logic, compliance should be assessegrimstof its costs and benefits. Normatively, the
optimal level of compliance rather than full conapice is desiret’ This means that, even when
concerned with the welfare effects of the WTO mersihip, the efficiency of Community
enforcement must be rigorously assessed beforbingpany conclusion; increasing compliance per se
does not tell us much in relation to efficiency.

The efficiency analysis will be presented in thextnsub-sections. We develop two alternative
theoretical frameworks to assess the efficiencCofmmunity enforcement of WTO law. These two
perspectives are complementary: the first is géndrawing from a ‘classic’ law and economics
framework on the law of remedies; the second isenspecific to the realm of WTO law and politics.
After having concluded this analysis, we investgatspecific case of private enforcement in section
8: the non-contractual liability for lawful actshieh has been raised FIAMM and Fedon As the
effects of this rule on compliance are less clear,will accordingly rely on alternative economic
arguments to assess its desirability.

188 Dani, above n. 158, p. 44-45.

189 For instance, Alemanno argues that: ‘Holding a W@&ng member liable for non-compliance with DSBags would
contribute to the health of the WTO dispute resotuby providing an adequate incentive for memtersomply with
their obligations under WTO rules [...].. See.BMANNO, ‘Private parties and WTO Dispute settlement systa
CHAISSE, BALMELLI, ‘Essays on the future of the World Trade Orgaiorg volume 11, 2008, p. 277. On a similar vein,
Lavranos argues that ‘a change of the jurisprudefitee ECJ and CFI ... would also be a forceful argunier the EC
institutions, notably the Commission and the Counaciget serious about implementing WTO disputdesatint reports
instead of openly refusing to do so and therebyermthing the whole WTO dispute settlement mechanismhich
cannot be in the interest of the ECAMRANOS, The Chiquita and Van Parys judgments: an excegtidhe rule of law,’
in Legal Issues of Economic IntegratjoR005, p. 459. More generally, seeTBrRsMANN, ‘Judging Judges: From
“Principal-Agent Theory” to “Constitutional Justicén Multilevel “Judicial governance” of Economic ©peration
among Citizens’Journal of International Economic Law008, p. 827-884.

170 This link has been made by Professor Piet EeckHpubne of his most recent contribution, the authmues: ‘It is
obvious that a legal system which is monist, anitlvhecognizes that WTO law forms part of domektig, will make
its own, strong contribution to compliancelhat is in particular so where the system alsbgaizes that internal
legislation needs to comply with the internationatm (primacy), and empowers courts to uphold tioaim. ...If such
an approach were generalized, WTO law itself wdnddn a lesser need of providing for an effectermedy.’ (emphasis
added) inEeckHourT, ‘Chapter 15 - Remedies and Compliance,’ ET# EHEM, MCRAE, NEUFELD, VAN DAMME (eds),
The Oxford Handbook of International Trade La@xford University Press, 2009, p. 455.

171 For a general law and economics framework of ctanpk in International Law seeu@van, ‘A Compliance-Based
Theory of International LawCalifornia Law Review2002, p. 1823-1887.
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6. Aspirational Property Rules and Temporary Liability Rules: Another View of the
Cathedral

In one of the cornerstone contributions of law &ednomics, Property Rules, Liability Rules and
Inalienability: One View of the CathedralCalabresi and Melamed (C&M) developed a general
theoretical framework to study the functioning otemative legal remedies (hereinafter the
Cathedral).”* Under property rules, legal entitements cannotai@n from the owner without her
consent whereas under liability rules, entitlemearais be taken without consent, provided that some
form of compensation is pat& In the following, we employ the Cathedral to asste desirability of
enforcement of WTO law at the Community level. fiosld be noted, however, that while this
framework for understanding legal remedies has Isemaessfully applied to many areas of fav,
employing the Cathedral in the context of the WTiOpdte settlement system has proved rather
controversial.

Authors are divided in characterizing the remedistablished by WTO law as property or liability
rules’” Such a divide likely stems from the complex anitjue structure of the WTO remedi&80n

the one hand, the system establishes certain nesasue. ‘compensation’ or ‘suspension of
concession’ ex Article 22 DSU, to be applied wheanhbers fail to comply with dispute settlement
reports. These rules, taken in isolation seem ggest that the type of remedies envisaged by the
WTO legal system corresponds to a liability rulewéver, the legal framework is somewhat more
complex; while the system establishes compensatbajiatory measures in cases of non-compliance,
its goal is achieving full compliance, at leasttle long term. In other words, non-compliance and

172 CcaLaBRESI, MELAMED, ‘Property rules, liability rules and inalienabjti one view of the cathedrakarvard Law Review
2002, p. 1089-1128. The Cathedral has generated@meus body of scholarship around it. One of #seiés disputed
is the nature of legal rules that are better dbsedriby the Cathedral. We follow the view that theh@dtal is most
suitable to shed light on the mechanism underlygmgedies rather than any other dimension of norms.

173 Calabresi and Melamed distinguish also a thirdgmate inalienability rules, i.e. rules that bar thener to part from the
entitlement, such as laws forbidding the sale dfilggparts; the reason to have also this set s in the view of
Calabresi and Melamed the existence of a partidytsr of externalities that they call ‘moralisms.'eVdo not discuss
this typology of rules because it is not significtor our analysis. For further analysis of thesies, seeALABRESI AND
MELAMED, above n. 172, p. 1111-1115.

Most importantly the framework has been widely legapin the field of private law to study propetgw, tort law and
contract law. For an overview sBezoLLl, ‘The Cathedral: An Economic Survey of Legal Remgdi2008. Available
at SSRN: http://ssrn.com/abstract=1092144

175 Defending the view that the DSU embodies a prgpere see dckson, above n. 80, p. 109-25ABWELYN, Optimal
Protection of International Law: Navigating betweenr@&pean Absolutism and American Voluntarism RzzoLLl
above n. 174 and 2LiBE, ‘The Credibility Imperative: The Political Dynamsioof Retaliation in the World Trade
Organization’s Dispute Resolution Mechanism,” 200Beoretical Inquiries in Lawp. 215-54. Defending the opposite
thesis see &iwARTz, SYKes, ‘The Economic Structure of Renegotiation and DispResolution in the World Trade
Organization,’Journal of Legal Studie002, p. S179-S20Dther authors, while not explicitly endorsing thaw.and
Economics jargon of liability rules seem to conceafize these rules as liability rules; see for danse |AWRENCE,
Crimes & punishments?: retaliation under the WR@terson Institute, 2003 where the author argliee, WTO allows
rebalancing through suspension of concessionddw #he plaintiff to redress some of the harm frtiva breach, but it
does not permit sanctions. Such suspension alsédesocountries with de facto opt-out mechanism that allows them to
avoid compliance.. .” at p. 95. David Palmeter and Stanimir Alexamdalso stress the point that the remedies sett up
the WTO are not meant to force compliance; ciLMETER, ALEXANDROV, “Inducing Compliance” with WTO Dispute
Settlement,’ in KKENNEDY, SouTHwiICK (eds.)The political economy of international trade lawsags in honour of Robert
E. Hude¢ Cambridge University Press, 2002, at pp. 646-666.

18 For a critique of the remedies provided by WTO lage: GarNoviTz, ‘Rethinking WTO Trade SanctionsThe
American Journal of International Lgw2001, p. 792-832.
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authorized-retaliatory measures are meant ttrdsesitory provisions only’’” Looking at the system
from this perspective, WTO remedies are best ssea property rule. This brief overview of the
remedies provided by the WTO leaves us with thesope are the WTO remedies property or
liability rules and what does this entail for a bttpetical rule introducing Community enforcement?

John Jackson, one of the founding fathers of th&OWé&pal scholarship, has defended the thesis that a
legal obligation to fully comply with DSB Reports well enshrined in the DSt Several authors
have thereafter followed this interpretation andehaharacterized the WTO dispute settlement system
chiefly as a property rufg? Contrasting this view, Warren Schwartz and Alarke3y(S&S) have
argued that the system as such is not meant tanén and in fact the party can ‘buy-out’ their
rights; thus the WTO dispute settlement systenetteb characterized as a liability rdfé Likewise,

Joel Trachtman, by distinguishing the formal tewni the law in action, has argued that, ‘as a matte
of fact andpractice if not as a matter of legal doctrine, the WTCQealegystem is best characterized as
employing a liability rule, rather than a propemtje’ (emphasis added*

We believe that, as a matter of legal doctrinekslaic has made a convincing case, detailing eleven
provisions that are part of a coherent legal fraor&westablishing a legally binding obligation of
compliance on WTO Membet& However, if we want to apply the Cathedral, foe thake of
accuracy, we need to include the specific featofdhe remedies envisaged by the WTO, which are
better captured by the S&S framework and by thesagbent Trachtman analysis. While these visions
seem discordant, we argue that they can be reedncil

A way to pay due respect to the legal text anth@isame time provide an appropriate characterizatio
of the rules at hand is to slightly refine the oré theoretical framework of Calabresi and Melamed
by introducing aemporal dimensiormAs is well-known, the C&M article was meant to‘bely one of
Monet's paintings of the Cathedral at Rouen. Toensidind the Cathedral one must see all of tH&m.’
Adding a temporal dimension to their framework im@ans of capturing the dynamics of a relatively
well-functioning dispute settlement system in thiinational legal arena, where time plays a clucia
role. Our view of the Cathedral is as follows: W& O system of remedies isnaixedrule, which we
call an ‘aspirational property rule operating tlgbwa temporary liability rule'®*

17 Article 22 (1) DSU provides that ‘Compensation ahd suspension of concessions or other obligamesemporary
measures available in the event that the recommiendaand rulings are not implemented within a oeable period of
time. However, neither compensation nor the suspanof concessions or other obligations is prefirto full
implementatiorof a recommendation to bring a measure into comfgrwith the covered agreements’ (emphasis added).

178 Jackson, above n. 80, p. 109-25. Jackson’s maimt @ well captured in this passadé:would argue that there is

overwhelming support for the view that the res@iladVTO dispute in a panel or (sometimes) appeliepert that rules
that the laws or other measures of a respondemnnare inconsistent with its WTO obligations is d¢oeate an
international law obligation toomplywith that report.(emphasis added), at p. 123.

179 PaUWELYN above n. 175, p. 138-39;2R0LLI above n. 174, p. 62. Other authors, while follapéndifferent jargon (e.g.

specific performance), have reached analouguosluzions; in particular Jide Nzelibe made a norneatirgument
favouring specific performance, seeeNiBe above n. 175, pp. 242-54.

180 gcpwARTZ, SYKES, above n. 175, p. S181-83.

181 TRACHTMAN, ‘The WTO Cathedral,Stanford Journal of International Lav2007, p. 146. It should be noted that, while
Tracthman, as self-described legal realist, defehegosition that WTO remedies correspond to kiliig rule, he also
concedes that, as a matter of legal doctrine,gasaning of Jackson is the most accurate.

182 Jackson, ‘The WTO Dispute Settlement Understanding--Misenstandings on the Nature of Legal Obligaticfie
American Journal of International LgwW997, p. 63.

183 CaLABRESI AND MELAMED, above n. 172, at p. 1090 in ft 2.

184 An analysis of other forms of mixed rules has bpesviously performed by? 8L, PARCHOMOVSKY, Liability Rules
(October 12, 2003Michigan Law Review2002. Available at SSRN: http://ssrn.com/abstrh282862
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The aspirational property rule, coupled with a terapy liability rule, signifies a legal obligatico
fully comply; however, the legal obligation leaveesnargin of time during which full compliance can
be realized® In this period, non-compliance is tolerated uraerevolving sanction; more precisely,
the sanction’s costs increase over time, as ddtailthe analysis below.

Let us now apply this view of the Cathedral to ouginal question. We said that the system as it
currently exists, is best interpreted as a mixed. rtlow would the mixed property/liability rule
change if we added a rule, according to which WT&EBDecommendations could be enforced within
the EC legal order? The mixed rule would be tramséal into a pure property rule. This is because the
Community enforcement would de facto highly linhietpossibility of non-compliance, which is now
available to the Community institutions. Thus, ésttthe efficiency of Community enforcement, the
efficiency of a mixed rule must be compared to tifat pure property rule.

The following analysis is divided into three sulig@ts, where we show that: neither a pure property
rule nor a pure liability rule are efficient solutis, whereas the mixed rule, suggested here gy lik
provide a framework conducive to efficiency.

6.1 Pure Property Rules

Under a pure property rule, Members would haveutty fand immediately comply with the DSB
rulings. If it is difficult to conceive of a puregqperty rule in international law, allowing diregffect is
surely one scenario that would best approximaté suaile. A few problems with this scenario exist,
however. First, as observed by S&S, renegotiationases of inefficient compliance is likely to be
extremely costly due to the strategic behavioustbér Members (particularly in holdout probleri).
This is all the more true if we pause to reflecttioa specifics of the WTO dispute settlement system
where DSB rulings, most often, do not specify thehdviour necessary to achieve compliance.
Generally, a recommendation of compliance is foatad, but no guidance is given on the specific
ways in which compliance is to be achieved. Thisunsethat a margin of discretion is left to Members
in selecting the means of implementation. In otherds, DSB recommendations do not always clarify
rules in a positive way; they just decide on thgatiees, ‘the don’ts’. In the post-dispute settleme
phase something has been clarified but not evenythéaving the property right not fully defineds A
is well-known having well-defined property rights & pre-condition for reaching an efficient
allocation of resources through market-mechani$frisecause property rights are not well-specified
in the post-dispute settlement phase, it is pld@tdoassume that renegotiation will not by itdetid

to efficiency. Thus, also for this reason, propeules are likely to be inefficient.

To better understand this point, it is worth rdoglthe analysis by S&S where the wide-ranging WTO
Agreements are characterized as an incompleteamtniVhile the analogy may not be perfect, it is
certainly apt to describe a situation where thetigmrcould not have specified all the relevant
circumstances for the interpretation and implententeaof all the WTO Agreements concluded during
the Uruguay Round. It is pertinent to note thatWi€O package-deal concluded in 1994 consists of
more than 30.000 pages of documents, covering wiisparate issue-areas such as trade in services,
design of sanitary and phytosanitary domestic lanwd intellectual property rights. Against this
background it is difficult to disagree with S&S:

18 |t is pertinent to note that we are not referrioghe reasonable time that is granted before thasnre is brought into
compliance, as provided by Article 22 DSU.

188 ScHwaARTZ, SYKES, above n. 175, at p. 187.
187 Coask, ‘The Problem of Social CostJournal of Law and Economic960, p. 1-44, p. 19..
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‘Indeed, if one is to claim that the purposes af IWTO members would be better served by
compliance in all circumstances, it seems that mst believe that at the time the WTO rules
were devised, the drafters were able to anticipa&y situation in which the costs of compliance
would exceed the benefits of compliance and inclpdevisions to excuse compliance in all of
these circumstances. In short, it seems clear to us that the WTO systentemplates departures

from specified obligations when the costs of commdie exceed the associated benefits.’

While agreeing with this part of their analysis, disagree with the conceptualization of the ren®die
envisaged by the WTO dispute settlement mechanssenfaure liability rule because, as noted above,
the dispute settlement system is not designedldav dlembers to remaiimdefinitely in a state of
non-compliance. Not only do we disagree as a mattiegal interpretation, but we will also showttha
pure liability rules are equally problematic from @onomic standpoint.

6.2 Pure Liability Rules

If the remedies for non-compliance with WTO obligas were constructed as a pure liability rule, the
following problems would arise. First, when we loak positive law, we know that the retaliation
(technically ‘suspension of concessions’), whichthe most commonly used remedy, does not
correspond to the damage suffered by the victimsalee it is temporally limited (being only
prospective and not retroactive). Thus from a detee point of view, this system is not able to
provide adequate incentives for ‘efficient breaels it systematically under-prices the right. One
reason to keep retaliation limited, however, ig thedoes impose great costs to the system aduices
overall trade liberalization.

One could argue that this is not a major problenabse reputational losses may add up to the cbsts o
retaliation, correcting for the under-pricing ofggpective retaliation.” Howevelramingthe rule as a
pure liability rule is likely to cancel the reputatal losses. If parties are entitled to buy-oghts,
reputation will not be affected by non-complianecdéuse Members that suffer retaliation will be
perceived as complying with the system. The effetfsaming the WTO system of remedies as a pure
liability rule would thus undermine the incentivies comply provided by reputational losses. This
phenomenon can be compared to the so-called crgvadiheffect, according to which motivations to
follow certain norms are undermined if a marketsgablished. For instance, when a market for blood
is created, the number of donors will decrease usxéhe intrinsic motivations of pre-market blood-
donors are crowded out. Studies in experimental@oics have shown that the crowding-out effect is
a significant phenomendf’ Likewise, it is plausible to assume that in a leystem, the formulation

of the law has an influence on behaviour; in owecdf the law is written to permit a payment tg-bu
out the right, this may influence behaviour thamstates defection rather than compliahiten the
international legal order, known for its compliargficit, such a system is likely to impose adaiéib
costs to the multilateral undertaking.

Another reason why pure liability rules functionpenfectly is that not all Members are equally
capable of resorting to retaliation; in particulsast developed countries (LDCs) and developing
countries will not always be able to retaliate, efhmakes the system asymmetric and skewed against

188 ScHwaARTZ, SYKES, above n. 175, p. 191-92.

189 For a general overview of the phenomenon seev,FNot Just for The Money. An Economic Theory of Paison
Motivation, Cheltenham: Edward Elgar, 1997, arrk¥, OBERHOLZER GEE, EICHENBERGER ‘The Old Lady Visits Your
Backyard: A Tale of Morals and Marketsthe Journal of Political Economyl996, p. 1297-1313; for a survey of
empirical studies showing the wide spread existefi@eowding effects seerEY, RETO, ‘Motivation Crowding Theory:
A Survey of Empirical EvidenceZurich IEER Working PapeNo. 26, 2000 CESifo Working Paper Series No. 245
Available at SSRN: http://ssrn.com/abstract=2033&¢} {isited June 16, 2009).

1% This reasoning is related to the question of thgressive function of the law. On this issue seeNSTEIN, ‘Law,
Economics & Norms, on the Expressive Function ef tlaw,” University of Pennsylvania Law Revigw 2021-2045,
1996.
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poorer countrie$’* While several suggestions have been advancedpimim the liability rulé®? the
scope of our analysis is limited to the questionhef efficiency of the liability rule given the cant
legal framework and, in this context, the existintbalance of power renders a pure liability rule
incapable of providing adequate incentives whenrgromountries are involved.

6.3 Aspirational Property Rule Operating throughTeemporary Liability Rule

Let us now turn to demonstrate why the mixed sysikaspirational property rules/temporary liability
rules is superior. The time for non-compliance #thdoe seen as a space for clarification and
renegotiation. The DSB recommendation set the bauesl of the renegotiation space, by indicating
the behaviour to be corrected. In the time spamofcompliance, we will observe a mixed process of
renegotiation and clarification of the rules in thlegadow of the law. In this space, the temporary
liability rule works as a sanction that puts pressan the violator while ironing out some of the
problems relating to strategic behaviours of Mersltieat would arise under a pure property ftie.

The aspirational property rule, by underlying tliked that the system is geared to achieve full
compliance means that in the temporal space ofcoampliance, the strength of the sanction evolves.
At the beginning, when uncertainties over the defgatures governing the norm are higher and the
policy space for renegotiation more open, a ligincsion exists. This may be compared to a weak-
property rule coexisting with a strong-liabilityley meaning that the system allows the Member to
take the entittement under a light sanction. Howews time passes, norms get clarified and
renegotiation should progress. This means thasitbation of non-compliance becomes progressively
heavier for the system, increasing the sancticat ileast two forms, by raising: 1) reputationakkrs
and 2) internal political costs.

As is well known in international law, reputatiorofks, to certain extents, as a mechanism to induce
compliance® The reputational losses increase because thes sthtthe scofflaw as violator will
become more pronounced as time progresses andongpliance persists. Internal political costs are
also likely to increase because the retaliatory suess are supposed to last for the time of the
violation. Thus the longer the violation, the higtliee penalties and the related discontent of the
internal constituency hit by the consequences@®fitblation (mainly, the so-called collateral ving).
Accordingly, as time progresses, the sanction tumuesa heavy sanction where the property rulegain

191 | ess powerful WTO Members are likely to experiediféiculties in resorting to retaliation becausey may be harmed
by the retaliation and/or the retaliatory measumesy have little impact on the markets of more dapetl economies.
One way to solve this problem is to allow crossdiation, a practice which is legal but controvakssee A&BOTT,
‘Cross-Retaliation in TRIPS: Options for Developing @wies’, ICTSD Programme on Dispute Settlement and Legal
Aspects of International Trade, Issue paper NA@il 2009. Available at SSRN: http://ssrn.comiabst=1415802 (last
visited June 16, 2009). More generally on the prolsl of participations of least developed countiieshe dispute
settlement mechanism se@wWN, HOEKMAN, ‘WTO Dispute Settlement and the Missing Develgp@ountry Cases:
Engaging the Private Sectodpurnal of International Economic La\005, p. 861.

192 For a comparative analysis of different meansniprove the enforcement mechanism at the WTO, see€HiMAN,

above n. 181, also,HBRNOVITZ, above n. 176gontra arguing that the retaliatory system is efficisaé NELIBE, above
n. 175.

Some authors have further shown that liabilityesuimay work in the sense of facilitating traderAs, TALLEY,
‘Solomonic Bargaining: Dividing a Legal EntitlementFacilitate Coasean Tradéale Law Journal1995a, p. 1027-117
and AYREs, TALLEY, ‘Distinguishing Between Consensual and Nonconsémsiiantages of Liability RulesYale Law
Journal, 1995b, p. 235-53. See alsad{ow, SHAVELL, ‘Property rules liability rules: an economic anaysHarvard
Law Review1996, p. 713-790.

GuzmaN, How International Law Works: A Rational Choice Theddxford University Press: Oxford, 2008, chapter 3
and quoted literature; see alsoZBAN, ‘A Compliance-Based Theory of International La@alifornia Law Review
2002, p. 1823-1887. For a discussion of the rolaufiple reputations seedwns, JONES, ‘Reputation, Compliance, and
International Law,’Journal of Legal Studie2002, p. 95-114. More skeptical of the role giutation GLDSMITH,
PosNER The limits of international lawOxford University Press US, 2005, p. 100-104.

193

194

30



What Price for the Community Enforcement of WTO L&w

prominence over the liability rule. The increasganction can be compared to the kicker in the C&M
framework. As put by Rizzoli, ‘[t]he original cattiel speaks of an indefinabtégcker. Since the goal

is deterrence, we could generally identify as priypeules those remedies that agidstantial costso

the transfer when the taking occurs without the envenconsent®® (emphasis added and internal
citation omitted). Our framework, by including timeirns the kicker into an evolving variable that
increases over time, mediating the problems creayestrategic behaviour in the renegotiation phase
with the needs of moving towards increased compéan the long run.

This system proves superior because it is basea ‘gnidance norm’ of compliance, leaving a space
for limited defection™® The flexibility of this mixed rule sets favourattenditions for renegotiation
and clarification of the rules and it works as achamnism to lower transaction costs; accordingly
renegotiations are facilitated and rules can béndéf(where they were previously unclear) in a
welfare-enhancing fashion.

As explained earlier, introducing enforcement of @/DSB rulings within the EC legal order would
transform this mixed rule into a pure property rliteother words, it would increase compliancehia t
short-run; however, as noted above, it would datsa great cost for the system. From an economic
perspective, thus, Community enforcement is noiralele because it is not likely to lead to an
efficient allocation of resources.

7. The Transformation of the WTO and the Costs ofricreased Compliance

Another way to investigate our question from annecoic perspective is to apply the theoretical
framework articulated by international legal schdlaost Pauwelyn, who has charted the evolution of
WTO law through the exit and voice interpretativedd® In this framework, originally devised by
economist Albert Hirschman, the decline and/or sas®f an organization depends on the balance of
the ‘exit and voice options?® Both exit and voice can work as recovery mechasisvhen an
organization is facing problems; for one, becauseand voice can be understood as ‘signals’ of the
problem. Under exit, a subject is free to leaveinahe case of the customer who, dissatisfied with
certain product, can switch to a different one. é&ndoice, the problem is addressed through
negotiating means, as in the case of a consumeciatien directly negotiating with companies or
governmental bodies. The ratio of exit and voicenigrsely related in a successful organization, so
that if exit is low, problems can be solved throwgite and vice versa.

In Hirschman’s analysis exit belongs to the reafneanomics and voice to the realm of politits.
By ‘slightly bending and extending Hirschman’s cepts,” Pauwelyn characterizes “exit” as ‘the lack
of law or discipline or the thickness of a systeta@al-normative structure, which offers easy agio

1% RizzoLLl, above n. 174, at p. 8

19 The concept of guidance rules as opposed to enfmnt rules, has been articulated by Nance; ofuchl, ‘Guidance
Rules and Enforcement Rules: A Better View of the Qg Virginia Law Review1997, p. 837-937.

197 paAuwELYN, ‘The Transformation of World Trade,’ 200"jchigan Law Reviewp. 1-65. In a similar fashion, the exit and
voice theoretical framework was earlier appliedJogeph Weiler to study the evolution of the Europ€ammunity
(EC). WEILER, ‘The Transformation of EuropeYale Law Journal1991, p. 2403.

198 PAUWELYN, ibidem, p. 4-5. See al$tirRscHMAN, Exit, Voice, and Loyalty: Responses to DeclineifrmB, Organizations,
and StatesHarvard University Press, Cambridge, Mass (198.7).20-26. It should be noted that the work of Efirman
has not attempted to find an optimal mix of exitlamice; in his own words: ‘[bJut a word of cauties now needed
about what our approaaannotyield: it does not come out with a firm prescrptifor some optimal mix of exit and
voice ... it is very unlikely that one could specidymost efficient mix of the two that would be s&ablver time.The
reason is simple: each recovery mechanism is imdifect to the forces of decay which have beeokew here all
along (emphasis in original), p. 124.

199 HirscHmaN, ibidem, at p. 15.
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to defect from the cooperative regini&. The ‘economics-politics’ schism introduced by tdhiman is
thus turned into the ‘law-politics’ schism by Palywe In this framework, lower degrees of
legalization correspond to high-exit and a highegrée of legalization to low-exit. To put it
differently, increased legalization entails thescliee of exit options. The inverse relationship leew
exit and voice, which is a necessary conditiontiier success of an organization, also holds trilean
context of international organizations. Employingu®elyn’s analytical grid, we can thus easily
conclude that high levels of legalization shouldespond to high levels of participation or poBtic

To better understand the implications of Pauwelarsilysis for our work, it is worth to briefly
describe the evolution of the WTO dispute settlensgstem in terms of the exit/voice framework. In
the transition from the GATT 1947 regime to the WTRE dispute settlement system underwent one
of the most momentous changes in the internatitagle arena; by shifting from a system where
Panels’ rulings had to be adopted by consensue(UBATT 1947), de facto allowing a veto power to
dissenting Contracting Parties, to a system whareB and Appellate Body (AB) rulings are adopted
quasi-automatically, the system has drasticallyiced the exit options. This change was offset by a
gradual increase in voice, where consensus has dsbmted as the dominant rule in the decision-
making proces&"

As seen in the previous sections, the disputeesmtiht system has left a tiny margin for exit;
Members, even after a ruling has been adopted/icger in a state of non-compliance under the
conditions that they either ‘compensate’ within theaning of Article 22 DSU or that the other
Members may impose retaliatory measures against (lseispension of concessions’). Granting direct
effect to WTO DSB recommendations for the purposéhe annulment or non-contractual liability
actions would increase compliance by removing thi&dual exit option. For the purposes of this
analysis, increasing compliance by means of Comip@mforcement can thus be conceptualized as a
form of increased legalization through ttiesure of an exit optiorit remains to be seen whether such
an increase in compliance matched by a marginalictoof exit options would be efficient.

7.1 Community Enforcement: A Tipping Point in theransformation of the WTO?

According to Pauwelyn, the WTO is currently outbaflance: ‘the situation after ten years of WTO
is ... one of too much discipline or law for the paiding levels of participation and politic&? In our
view, Pauwelyn’s thesis is an accurate reflectibthe state of affairs at the WTO, where the siglli
negotiations of the Doha Round can be seen asreadef this imbalance. In this context, it is
opportune to reflect on the dynamics underlyingatelution of WTO law today. The goal of further
market integration of WTO Members has importane&f on the Members’ legal systems. One
obvious reason is that as tariffs go down worldends they dramatically have), there is an incibase
demand to lower non-tariff barriers, which in tuneans that legal systems should find convergences
in relation to the standards adopted in variouasad law. The paradigmatic example is health and
safety regulations, which typically restrict trade promote trade, Members must give up some of
their sovereignty in the politically sensitive fiedf health and safety regulation. Given the lovelef

exit options already in place, Members find it mdiicult to concede for the promotion of market
integration and this partly explains the deadlotthe Doha negotiations. The point is that in aexys
where other values are at stake (e.g. health afedysaolitical equilibria among Members with a
difficult history, protection of intellectual progg, etc.), leaving to the Members a safety valoe f
non-compliance in cases that are politically séresiappears to be a good compromise. In the words

200 pAywELYN, above n. 197, at p. 5.

201 pAUWELYIN, above n. 197, p. 20-24 and p. 26-28. Even thaagisensus is the norm, some exceptions are protided
resort to qualified majority voting for specific dsions when consensus cannot be reached, asisgeaiticle IX: 1
WTO Agreement; it is to be noted that majority agthas in practice almost never taken place.

202 pAUWELYIN, above n. 197, p. 34.
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of Joel Trachtman, ‘... if a standard of “perfect&mi’ in compliance is established, the WTO legal
system will come up embarrassingly short. The pigrthat there are important values that contend
with compliance, not the least of which is demdcrhggitimacy.* Paradoxically, allowing a margin
of non-compliance appears, at this point in tinfes bnly viable route for a system that seeks to
increase compliance.

It is then plausible to conclude that the margnealuction in the exit options that would occur dbdou
private parties be able to rely on the DSB rulibg$ore the ECJ, could constitute a tipping point.
Under this scenario, Members may block furthergragon and look for means to withdraw from
commitments. The danger is that, next to closirggdbor on the dialogue for further liberalization,
Members could also fall back on a disproportionase of facially licit behaviors, such as the
imposition of anti-dumping measures, that offde facto exit options and overall increase
protectionism. We thus believe that the declintheforganization could manifest by a degeneratfon o
a system that would progress towards protectioignmeans of the over-use of existing inefficient
norms, such as in the area of anti-dumping, rétieer by the threats to leave the organization, hic
appears to be an extreme scenafio.

If our characterization of the current balance xit and voice is correct, it follows that Community
enforcement is inefficient, as it would push a egstaimed at trade liberalization towards more
protectionism. By stretching for a moment the scopeompliance beyond isolated legal rules and
thinking of compliance with the system’s fundameéagtals, that is trade liberalization and promotion
of economic welfare, we may conclude that an exdreatiempt to achieve full compliance will
plausiblé/ostrigger opposite effects; the overambisi@oal of full compliance may thus backlash into
nemesis.

One important caveat applies to our analysis: thimgy change! The assessment of the question of
compliance through the exit and voice frameworlp@dormed in this article has a dynamic feature.
The main conclusion is that, givéme current state of imbalance of exit and voiaegw and policy),

a marginal increase in compliance is likely to hefiicient. However, if the exit-voice ratio were
different, with for instance higher levels of pm# and participation than we have today, a matgina
increase in compliance may turn out to be efficftthis also means that in the future, if the scenari
changes, increased compliance via Community enfogoé could become desirable from an
economic perspective. This caveat similarly appieethe liability/property rule framework discussed
in the previous section; if the system moves towadnore complete contract, a pure property rule
may become more attractive from an economic stantlpod so would Community enforcement.

203 TRACHTMAN, ‘Bananas, Direct Effects and Compliandgyropean Journal of International La&999, p. 660.

204 In this context one may consider what the impagrowing regionalism is. We do not believe thdstis a threat in the
immediate present; what is challenging now is teifgthe regional and multilateral system to evdhamoniously.
Yet, the fast developments of regional integratiorsy in the future become a threat to the WTOhla tontext it is
important to maintain the multilateral setting asadtractive option for countries; accordingly, grecess of legalization
should not come at all costs.

205 |n the Greek mythology, nemesis refers to diviegistribution against the sin of hubris. The condeys been used as a

powerful metaphor in other social sciences; seet, Medical NemesisThe Expropriation of Health1975, London:
Marian Boyards.

208 For instance Pauwelyn advocated for an increaspolitics and participation, where ‘the consensuke must be

maintained but participation of individual WTO meenb as well as nonstate actors increasesUWRLYIN, above n.
197, p. 57.
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8. Non-Contractual Liability for Lawful Acts and Go od Governance: Friend or
Foe?

The desirability of non-contractual liability foawful acts of the Community (under Article 288(2))
can be assessed from different perspectives: &arndistributive justice, efficiency, legitimacy,
internal consistency of the system studied, etc. Wdge already shown in section 4.2 that the
availability of such a remedy within the EC legafler is highly contested. In the following analysis
we focus on the efficiency dimension only.

Non-contractual liability for a lawful act (hereiter referred to as no-fault liability) is challdng

from an economic perspective: assessing the efigictso-fault liability on compliance is rather
complex. First, there is no empirical data to haligtd because the rule has never been employed in
these cases. From a purely theoretical perspedtigealso difficult to find models on which to idia
sound analysis to answer this question and artiogla new theory is beyond the scope of this paper
More modestly, we start from the observation tinat ¢ffects of a no-fault liability rule on forcing
compliance are ambiguous and thus we are unalflad@n answer on the desirability of a no-fault
liability rule taking only its effects on compliamento consideration.

We consider it more interesting to look at the amgots articulated by AG Maduro in favor of no-fault
liability in his opinion inFIAMM and Fedonand to verify whether they are tenable. In paliiGuve
focus on the hypothesis that introducing a systeénoeault liability could enhance good governance.
As detailed in section 4.2, AG Maduro argued thahsa rule would force ‘the political authorities ...
to assess better theoststhat could ensue for citizens of the Union andséd them against the
advantageshat would accrue to the economic sector or seatoncerned ... .” The perspective of
AG Maduro appears inspired by a law and econonaigi: allowing a no-fault liability rule can be
understood as a way to force public authoritiegat@ the opportunity costs of hon-compliance into
account.

While interesting, we do not find Maduro’s reasanintirely convincing. It is true that the idea of
good governance is often associated with the uakieg of some form of regulatory cost-benefit
analysis (CBA). It should be noted, however, thas wision is far from controversial. One of the
major critiques is that the quantification of costsl benefits is not always feasible and/or detsirdb

It is pertinent to note that, at the decision-mgkiavel, the technique endorsed to promote good
governance in the EU is Regulatory Impact Analyfsispbroader than CBA”® Moreover, if the idea is

to stimulate the use of CBA, it is questionable thiee endorsing no-fault liability is the best ratfte

In fact, there are strong reasons to believeribts

First, by engaging in a process of calculating dgasathe Court could at best help the political
institutions assess some of the costs stemming flremCommunity’s illegal measures. The Court
does not perform any assessment of the ‘advantégebenefits) of the violation. Thus, we would be

207 The literature raising critiques to the applicatiof CBA to legal field is wide; the references givegre are therefore
limited. For a general critique to quantificatioh ren-market goods seeaRN, ‘Market-Inalienability,Harvard Law
Review 1987, p. 1849-1937 anch&FF, ‘Economic Theory and Environmental Law/fichigan Law Review1981, at
1410-1418. For a critique of the use of CBA in thateat of environmental regulation se€¥kRMAN, HEINZERLING,
Massey, ‘Applying Cost-Benefit to Past Decisions: Was EverviEsnmental ProtectionEver a Good Idea?,
Administrative Law Reviev2005, p. 155-192. For an account of the way aostg be exaggerated and how the focus on
numbers may lead to overlooking important methoskduo draw the numbers seeitfERLING, ‘Regulatory Costs of
Mythic Proportions Yale Law Journal1998, p. 1981-2070.

For an overview of the way RIAs have been implemeii the EU seeRiDA, Impact Assessment in the EU — The State
of the Art and the Art of the StateEPS, Brussels, 2006. See alseuMESE Impact Assessment in EU LawmakiBgM.
Maijers Institute of Legal Studies, Leiden UniversR008.

It is worth noting that a similar reasoning hagrbeleveloped by Susan Rose-Ackerman in her econanailysis of
regulatory takings, i.e. the case in which regalatimits the value of someone’s propertyy 9B ACKERMAN, Rethinking
the Progressive Agenda, The Reform of the AmeRegulatory StateFree Press pp.135-140, 1992.
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in the presence of a biased analysis, focusing @mlgosts. Consider the hypothetical case of atheal
regulation, found to be in violation of WTO law, iwh entails substantial benefits for European
citizens that are far higher than the costs ofliegtan. In this case, a well-performed CBA demands
the continuation of the illegal measure, at leadtl @ better solution is agreed upon by the partie
However, if the reasoning of the political instituts is only driven by the determination of the
damage by the Luxembourg Courts, this course dbradwith positive net benefits) would be
foreclosed because only the costs generated bretakatory measures would be considered; this is
obviously not a desirable outcome. Thus, the ficadpealing link of no-fault liability with a forrof
CBA turns out to be misguided.

Let us add that, if the logic of no-fault liabilityould be introduced, symmetrically some form of
charges should be introduced anytime a gain fallgrivate parties because of WTO related measures.
This symmetry was indeed considered by AG Madurdignopinion. The difference between our
reasoning and AG Maduro’s on this issue is subtiefact he contends that ‘all public activity is
assumed to benefit societg a wholeand thus, generally, compensation for losses bnghbe paid;
only ‘serious damage to certain individuals andhiem alone ... must give rise to compensation’
(emphasis added)’ However, in several instances, specific governmamis do benefit specific
groups. In relation to trade, for instance, aft&aand is concluded, some groups receive benefits a
others suffer losses. Should the benefited gropgHarged and the negatively affected ones be
compensated? If this were the case, after the @gu&ound was concluded, exporting companies of
products subject to IPR regimes should have beargel because of the large payoffs stemming from
the conclusion of the TRIPS Agreement. Obviouslghsa system would be extremely complex to
administer; for example, how would the groups tabarged be selected? How would the charges be
guantified? Ex ante, by constructing models onlthgis of counterfactual scenarios? Or ex post; afte
some years of the regime being operative? Thesstiqgne exemplify the sort of issues that would
have to be dealt with in such a system. The adimitige costs of a system of damages and charges
are likely to be so high as to offset any remairbegefits.

These considerations notwithstanding, it may bgliclaimed that granting damages has benefits that
could eventually enhance good governance. Thisdcbalargued from a public choice perspective,
according to which public institutions maximize ithewn, rather than the collective interéStUnder

this framework, awarding damages may work as atinson the government, if the parties affected
by an illegal measures are weak groups. In otheddsyoa no-fault liability rule would force the
government to take into account the interest obmstituency that otherwise would remain unheard.
The reasoning of AG Maduro is surely more saliarthis context. However, even in cases when the
policy maker is not a perfect agent, the efficienéythe compensation requirement depends on the
ability of interests groups to influence governmdhtthe affected parties are powerful groups, a
compensation requirement is not necessary bechase groups will be able to defend their interests
in the political arena anyway. In the WTO contegtaliation is usually targeted at strategic indast

as the goal of the retaliating Members is to pespure on the violator. As has been noted in oslati
to US legislation concerning retaliatory schemghe legislation attempts to put pressure on the
foreign governments, through their domestic expsyrt® bring their measures into conformity with
the WTO Agreements$* Thus, it is plausible to assume that in most gabesvictims of retaliatory
measures will be powerful groups capable of exgntiressure on the government. Accordingly, even
from a public choice perspective, awarding damag@est necessary as a tool to align the interdsts o
the agent and principal. This reasoning furthempsuis our conclusion that no-fault liability is not
likely to enhance good governance.

210 Opinion of AG Maduro, above n. 108, Par. 62.

211 For an overview of public choice theory seeud Regulation: Legal Form and Economic Theat994, Oxford: p. 58-
75.

212 A EMANNO, 2008, above n. 147, p. 259.
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At first sight the idea of awarding damages to atellal victims may appear to be compelling; at a
second look, however, it becomes less so aslieisiature of trade policies to unevenly imposescost
and benefits on society. While we agree that chaokkbalances are important in this area, wedail t
see how a no-fault liability rule could work towarthis end.

9. Redressing the Inequities of the FIAMM and FedorCases

Having explained in the previous sections that weea with the Court’'s position iRIAMM and
Fedonas both a matter of legal doctrine and economalyars, it must be acknowledged that the
outcome of the case leaves open issues of egdtifhe widely-used expression ‘collateral victims of
trade wars’' evidences a shared perception thagpipéicants of these cases do bear iniquities. This
feeling of discomfort may be shared, especiallyorife considers that the financial consequences
suffered as a result of the banana war came unegigdo the applicants since the imposing country
enjoyed full discretion as to the ‘target produdtsthis respect the CFI's assessment that theeage

in custom duties was part of the ‘rules of the gdimea business operator in the Community market
may be meaningful from an economic perspective,itbfiails short of equity considerations; while it
may be factually true that the possibility of betmgby retaliation should be known to any expagtin
business, in practice it has been shown that v@gyprobability events, and more generally events
having negative effects, are routinely underesthaa phenomenon known as optimism bta3he
conclusion then seems plausible that, in the cistante ofFIAMM and Fedon,the costs of the
(Community) non-compliance with WTO rules are urifaborne by private parties®

Secondly, the innocent victims are left withoutanedy against the Community since they cannot use
any of the actions provided for by the Treaty. Hts reason, applicants who failed an action in
damages before the ECJ, turned to the Strasbouwrg @othe hope that it could found a violation of
art. 6 and 13 of the ECHR® This being the situation, it is therefore impottémidentify the other
avenues that are open to companies unjustly Hitdgle sanctions, if the Community decides to retain
WTO-incompatible legislation.

213 Fairness considerations, in fact, appear to bemhm underlying rationale for the advocates of tioa-fault based
liability. In his opinion AG Maduro states: ‘Estailing a principle of no-fault Community liabilitwould make it
possible,in the interests of justicdo offset the severity of the conditions for iheurring of fault-based Community
liability, linked in particular to the need for afficiently serious breach of a rule of law protegtindividuals [...]." (par.
57) (emphasis added). Moreover, ‘[u]nable to reiWdTO rules, individuals who have reason to conmptdiconduct of
Community institutions contrary to the WTO agreerserannot [...] plead the unlawfulness of that conduiibey are
consequently denied access both to an action farlarent and to a reference for a preliminary rulissgo validity or an
action for damages on grounds of fault. In the abseof the enshrinement of the principle of nofalbmmunity
liability, even those who, as a result of the urildwconduct, have suffered particularly serious dgen would be
deprived of all judicial protection’ (par. 58).

214 gee generallyalLs, SUNSTEIN, ‘Debiasing through law'Journal of Legal Studies2006, p. 199-241 and USSTEN,

Behavioral Law and Economic€ambridge, Cambridge: Mass., 2000, p. 291.

215 This argument has been put forwarddgmanno, above n. 169, p. 249.

216 GATTINARA, above n. 88, p. 79.
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What Price for the Community Enforcement of WTO L&w

While it is beyond the scope of this article tdaitiate detailed solutions, it is submitted thadréhare

at least two different options whose feasibilityltbbe further explored. The first is that all cpters
who feel threatened by increases in custom dutiestal the suspension of concessions should obtain
insurance against these risks. The weakness ofstiigion is that it is not known whether this
economic instrument is available, especially gitkes cognitive biases towards riskéMarket-based
insurance would likely need to be coupled with sdoren of regulatory intervention, for instance in
the form of compulsory insurance. However, if measwvill be applied more and more often in the
near future, it is likely that a demand for sucpraduct will quickly develop, thus stimulating the
supply of these products.

The second option is that the EU institutions @eatompensation fund available to innocent victims
such as the applicants. This option, which seentseteuggested by the Court’s rulift§would be
sustainable only if the financial pocket were operm limited number of parties, e.g. only collatera
victims suffering exceptional damages and not tpryate parties affected by Community measures
adopted in connection with WTO law. This option Wbhave the advantage of correcting some of the
inequities. Since it would be a political decisiarthe discretion of the EU institutions, the freedof
negotiation of these institutions would not be hamp as much as in the case of the Court
empowering itself to grant damages to innocentimict We should add, however, that the WTO
compatibility of such a scheme is not certain.datf a compensation fund for the victims of retadia
may be considered as a subsitiyMore generally, by neutralising the effects of thespension of
concessions,’ it may be considered as upsettingoéittence underlying the WTO remedy system,
making nugatory the instituting provisions of th&W), especially if the view is taken that its main
function is to induce compliance with WTO 1&.

27 gee dLLS AND SUSTEIN, above n. 214.
218 gSee infra section n. 3.3.1 (the position of the)ECJ

219 Note that we do not argue that such a fund woalstitute a subsidy; rather we believe that, gitrenbroad definition
of subsidy, the question may be raised, should sufimd be established. A subsidy is defined irichgtl of the
Agreement of Subsidy and Countervailing Measurdslisving:

For the purpose of this Agreement, a subsidy sfeatleemed to exist if:

(@)(1) there is a financial contribution by a gawaent or any public body within the territory ofember
(referred to in this Agreement as "governmentg), where:

(i) a government practice involves a direct transiefunds (e.g. grants, loans, and equity infakio
potential direct transfers of funds or liabilitigsg. loan guarantees);

(i) government revenue that is otherwise due iedgone or not collected (e.g. fiscal incentiveshsas
tax credits) 219;

(iif)a government provides goods or services othan general infrastructure, or purchases goods;

(iv) a government makes payments to a funding nmashg or entrusts or directs a private body toycarr
out one or more of the type of functions illustchia (i) to (iii) above which would normally be
vested in the government and the practice, in absense, differs from practices normally followed
by governments; or

(@)(2) there is any form of income or price suppothe sense of Article XVI of GATT 1994;
and
(b) a benefit is thereby conferred.

220 For a discussion on the function of the suspensibroncessions within the DSU, in particular onetter the
corresponding provisions are aimed at ensuring danmge with WTO law or to provide the successfuinptainant a
form of temporary compensation, se&B&sTIAN, ‘World Trade Organization remedies and the assest of
proportionality: equivalence and appropriatenddayvard International Law Journal007, p. 364-370.
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10. Concluding Remarks

With the FIAMM and Fedonruling, the denial of direct effect of DSB’s deoiss has become truly
‘absolute® since the Court’s findings ifan Parys(a preliminary ruling) are extended to an action
for damages. Unlike many legal commentators whe ftaiticized the European Courts, we conclude
that the judicial approach of refusing to enfodoe DSB Reports within the Community legal order is
supported by good legal reasons and has a soundredorationale.

Given the importance of diplomacy in WTO law, wdidee that it is inappropriate for the Court to
rectify the effects of trade sanctions imposed MWYEO member. If private parties suffer as a restilt
WTO incompliance, it is up to the defaulting Stated in particular to its political institutiong, teal
with these problems.

Most important in our economic reasoning is theliappon of the Cathedral. In particular, we have
argued that under the WTO legal system a mixedeptpftiability rule operates, which we called an
‘aspirational property rule operating through a penary liability rule.” By introducing Community
enforcement, this rule would be transformed inpuee property rule, which we have shown would be
inefficient and, eventually, counterproductive fbe system. Similar conclusions have been reached
by applying the exit and voice framework originaditiculated by Hirschman. We have also shown
that introducing a system of no-fault liability, advocated by AG Maduro iIRIAMM and Fedon is
unlikely to work towards better governance at Eesoplevel.

Two important caveats apply to our analysis. Whiteefly suggesting that equity gaps are better
addressed through risk insurances policies or relte compensation mechanisms, we did not
attempt to shed light on issues of equity in arueate fashion. Moreover, most of our conclusiorss re
on the present circumstances underlying the WT@l lagd socio-economic system. Changes in this
system may alter our results.

Finally, while our analysis has focused on the m#ment of WTO law by Community institutions,
future research can be done to generalize our lad economics analytical framework and,
accordingly, to apply it to other cases of domestitorcement of WTO law.

221 The expression is drawn from AG Colomer’s conclasiof 23 January 2007 in C-431/0erck Genéricos-Produtos
Farmacéuticos Ld v. Merck & Co. Inand others, par. 71.
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