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Abstract

This final chapter draws conclusions from the sdcedition of Constitutionalism, Multilevel Trade
Governance and International Economic Law discussing the diverse conceptions of internafio
economic regulation presented by Profs. Joergesye®t, Cottier and other contributors to this book.
Section | begins with methodological questions ohaeptualizing and analyzing international
economic law (IEL). Section Il discusses privatenftticts law approaches’ and criticizes their
inadequate criteria for identifying under which ddons public international law ‘deserves
recognition’. Section Il gives an overview of thdiverse ‘global administrative law’ (GAL)
approaches and criticizes their often inadequatihadelogies for determining ‘law’ as well as their
neglect of constitutional rights. Section IV disses the various ‘multilevel constitutional’ apprbes

to analyzing IEL and their foundation in ‘constitutal pluralism’. Section V suggests that colleetiv
supply of ‘global public goods’ — like protectiof lmuman rights, a mutually beneficial world trading
system, international rule of law and preventiorcldhate change — requires more systematic, legal
analysis of the collective action problems and bé tinterrelationships among national and
international public goods. The various private anblic, constitutional, administrative, internatad
and cosmopolitan conceptions of international eogoaegulation complement each other without
addressing the most important challenge of IELha2f' century, i.e. how global public goods can be
collectively protected more effectively. Section &ncludes that — in citizen-driven areas like IEL
and environmental pollution - the ‘collective actiproblems’ impeding effective protection of ‘gléba
public goods’ require strengthening the ‘cosmoplitaights-based foundations of IEL. The chapter
identifies research questions meriting further aede in order to make IEL a more effective
instrument for promoting and protecting not onlpremic and human welfare, but also human rights,
international rule of law and other internationabjic goods beneficial for all human beings. My own
‘cosmopolitan propositions’ for addressing soméhef regulatory problems are summarized in Tables
1 to 4 and explained in more detail in anothetthimsming monograph.
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conflicts law; constitutional law; constitutionaditon; ECHR; ECJ; economic law; EEA; EU law;
global administrative law; human rights; internatib economic law; legal pluralism; multilevel
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! Cf. E.U.Petersmann, Human Rights, Constitutional éikm and International Economic Law in theStZG:entury

(Oxford: Hart Publishing, 2010).






l. How Should IEL Be Conceptualized?

The state-centered ‘Westphalian system’ of intéonat law emerged from the power struggles
against the Church, the Holy Roman Empire andpfdlg the peace treaties of Westphalia (1648),
from struggles against colonialism and imperialismsupport of a new system of states with
‘sovereign equality’ (Article 2 UN Charter). It cmues to dominate UN law. But the ever more
comprehensive human rights obligations acknowlednedll 192 UN member states since the entry
into force of the UN Charter in 1945 also lend supgo calls for cosmopolitan conceptions of
international law, especially in those areas whgreduction, investments, trade, environmental
pollution and consumption of scarce resources aivem by private actors. The ‘conflicts law’
approach advocated by Joerges in Chapter 15, tlabalgadministrative law’ (GAL) approach
advocated by Stewart and Ratton Sanchez Badin apt€h 16, and the multilevel ‘constitutional
pluralism’ advocated by Cottier in Chapter 17, adl\was by myself in Chapter 1, all aim at resolving
conflicts and legal problems caused by state-cedfentergovernmental regulation. These diverse
conceptions are also reflected in the leading te#b on IEL and complement - rather than contradict
- each other.

IEL as ‘Public International Law Regulating the Inernational Economy’?

The ‘Westphalian focus’ on international rights athdties among states, as well as on international
organizations regulating international movementsgobds, services, persons, capital and related
payments among states, continues to dominate attenal state practice and most textbooks on4EL.
The 1944 Bretton Woods Agreements establishinglibternational Monetary Fund (IMF) and the
World Bank, the 1945 UN Charter, GATT 1947 and tbN Specialized Agencies engaged in
regulating international services - like the Unaar Postal Union, the International
Telecommunications Union, the International Civividtion Organization and the International
Maritime Organization - were all negotiated by esatunder the leadership of the most powerful
industrialized countries, and provide for reciptocgghts and obligations among states. As
governments tend to view international economiaties as instruments for advancing state interests,
they remain reluctant to delegate policy powerg. (fr supervision of monetary, trade, development
and labor policies) to worldwide organizations. ifHmember-driven governance’ focuses on state
interests as defined by domestic rulers and orgdnimterest groups, often with systemic biases
against politically less powerful, general citizeerests in the supply of national and internatlon
‘public goods’ like an open trading system maximigiconsumer welfare. The jurisdictions of
international organizations for rule-making, cooation and adjudication are carefully limited and
allocated among separate regional and worldwidearorgtions. State sovereignty for domestic
implementation of treaty obligations and domestienpliance with other international obligations
remains protected. Coordination among intergoventat@rganizations tends to be ‘member-driven’
and decentralized. For example, the ‘general eiaegtincluded into their constitutive treaties blea
each state to depart from economic treaty obligat&o as to protect non-economic ‘public interests’
(e.g. pursuant to Articles XX and XXI GATT) and nebligations under other international treaties.

‘Public international law conceptions’ of interratal economic regulation, based on the sources of
international law and ‘rules of recognition’ asidefl in Article 38 of the Statute of the Internaab
Court of Justiceife. treaties, customary law, general principles of laave sometimes criticized for
their ‘dangerously naive tendency towards legalisam idealistic belief that law can be effectiverv

in the absence of legitimate institutions of gowrce’, and to neglect the fact that ‘whatever their

2 See, e.g., A.H. Qureshi/A. Ziegler, InternatioBabnomic Law (London: Sweet & Maxwell"ed. 2007), at ix: ‘This

book focuses on that branch of Public Internatidoalv which is concerned with international economatations
between States.’
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professed commitments, all nations stand readysfmedse with international agreements when it suits
their short- or long-term interests'Public international law approaches’ tend to ke@omestic rule-
implementation to the sovereign discretion of statéhout providing citizens with effective legaic
judicial remedies against non-compliance. The deatmclegitimacy of ‘international law among
states’ and its contribution to ‘rule of law’ ofteemain contested, for instance if non-democratic
governments deny individual economic rights andricshuman rights like freedom of expressfon.
Arguably, the focus on rights and obligations aftss without rights of citizens to invoke interoatl
rules in domestic jurisdictions explains why mosbridwide agreements have failed to protect
‘international public good8'effectively and why treaty obligations are oftest enforced in national
courts of justice.

IEL as Functionally Interrelated ‘Private and Pubti, National and International Economic
Regulation’?

An alternative conception of IEL as multilevel eoanic regulation underlies many international trade
and investment agreements. It focuses on the fmeadt unity’ of private and public, national and
international regulation of the econofngn the advantages of mutually coherent, decérgchforms

of market regulation (e.g. by means of multilevainpetition rules) and dispute settlement as pravide
for in Chapters 11 and 19 of the North AmericareFfeade Agreement (NAFTA), and on individual
economic rights and judicial remedies as providedif bilateral investment treaties, intellectual
property rights conventions and in the law of thedpean Economic Area (EEA). This ‘multilevel
economic law perspective’ emphasizes potential rgy@e of ‘public-private partnerships’. For
instance, private regulation can supplement andotemment incomplete, intergovernmental regulation
and offers decentralized enforcement mechanism®weing citizens as self-interested guardians of
the rule of law. Public-private co-regulation mdgaaincrease the legitimacy, effectiveness andecop
of economic regulation. But it also risks facilitef ‘protectionist collusion’ and restrictive buess
practices to the detriment of consumer welfare.cémtrast to the universally agreed ‘rules of
recognition’ of public international law as coddién Article 38 of the Statute of the International
Court of Justice, multilevel economic regulationpablic and private levels lacks a single unifying
rule of recognition in view of its broad coveradepavate and public, national and internationabsu
systems of IEL. It understands and analyzes IEingsdependent ‘social practices’, which regulate
economic activities and transactions such as ttieafe ordering’ of the international division afdor
among billions of producers, investors, traders apndsumers in 192 UN member states. The
functional interrelationships between public reg¢jola (e.g. by means of competition law, banking
law, investment law, labor law, environmental laand private legal practices (such as agreed
restraints of competition) are perceived as comblpms of economic regulation. Compared with

E.A. Posner, The Perils of Global Legalism (Chicagmiversity of Chicago Press, 2009), who claimst timaost
European scholars are global legalists’ with amcéssive faith in the efficacy of international lawmho lose ‘sight of the
social function of law’ (at xii); Posner justifigse ‘pattern of American international lawbreakirfgt xi) on grounds of
national cost-benefit analyses by the foreign godiites.

See, e.g., the WTO Appellate Body report on ChinBublications and Audiovisual Products (WT/DS363/AB/R)
adopted 19 January 2010.

On the defining characteristics of ‘public goodbke their non-excludable and non-exhaustible bseefiting all
citizens), the ‘collective action problems’ impeglithe supply of international ‘public goods’ (likkee ‘jurisdictional
gap’, the ‘participation gap’, ‘incentive gap’ afgtisoner dilemmas’), and on the increasing denticiasistence on
devolving decision-making powers to the lowest pmeslevel (‘subsidiarity’) in order to promote &keholder
participation’ in the decentralized implementatiand enforcement of multilevel regulation, see: laukl.
Grunberg/M.A. Stern (eds), Global Public Goodsednational Cooperation in the 2Century (New York: OUP, 1999).

The concept of ‘functional unity’ tends to be cianed in diverse ways by different authors depemdin their legal,
political and economic methodologies; cf. E.U. IPat@nn, International Economic Theory and Inteomati Economic
Law, in: R.S.J. Macdonald/D.M. Johnston (eds), Theic®ure and Process of International Law (The Had\ijhoff
Publishers, 1983), at 239 ff.
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‘public international law top-down conceptions’ thmay neglect the ‘optimal level' of legal
regulation, ‘multilevel regulation conceptions’ ehasize:

O Private international lawi.. the national and international rules coordinatihg effects of
domestic private laws across borders by harmonigingate law systems, allocating jurisdiction,
and providing for mutual recognition and enforcetnehjudgments and arbitral awards) offers
decentralized systems for self-governance acrostel®(e.g. by means of contract law, company
law, competition law, tort law). These also inclutkrentralized enforcement by domestic courts
or arbitration, subject to supervision and conbrplgovernments. As illustrated by investor-state
arbitration and private litigation against transoaal corporations (e.g. under the US Aliens Tort
Act), such decentralized self-governance may beesraéficient and offer more effective legal and
judicial remedies than centralized governance sysfe

0 Private law enables not only the pursuit of privaterests (such as settlement of individual
conflicts among private parties) but also of puldied social interests, for instance whenever
national courts exercise judicial comity vis-a-faseign jurisdictions or judicial deference vis-a-
vis domestic government interests.

0 IEL must aim at dovetailing the potential synergagspublic and private economic rules and
institutions, as illustrated by the increasing nembf international treaties harmonizing certain
areas of international private law, coordinatingioral jurisdiction (e.g. by means of providing
for mutual recognition and enforcement of foreigwilccommercial and arbitral judgments in
national courts), or limiting the legitimate scoper private self-regulation by means of
international competition rules, public risk redida limiting private standard setting, or
international framework rules of the Internatiozivil Aviation Organization limiting private
self-regulation of international air transport imetcontext of the International Air Transport
Association.

Multilevel Constitutional Conceptions of IEL?

Almost all UN member states have adopted writtenrowritten, national constitutions for the supply
of public goods like rule of law and peaceful canflresolution. In view of the legal primacy of
constitutional rules over post-constitutional rol@king, most countries apply a ‘constitutional
approach’ to international law, for instance by ngiag international treaties only amfra-
constitutional legal rank in domestic legal systetns limiting ‘direct applicability’ of internatioal

law rules in domestic courts, by interpreting inegional law’s claim to legal primacy in substaativ
rather than in formal ways (e.g. protecting higheational human rights guarantees than at
international levels), and by using internatioreal/las one among many other policy instruments for
advancing national interests subject to constihatisestraints on foreign policy powers. Even thoug
international law asserts legal primacy vis-a-\asianal law, human rights law justifies the praetaf
most national constitutions to subject the incoation of international rules into their respective
domestic legal systems to constitutional safegulikdsrespect for human rights and parliamentary
ratification of treaties subject to ‘later-in-tinmales’ protecting the sovereign right of parliansetd
override the domestic law effects of internatiotiehties by later legislation. In Europe, ‘multiév
economic regulation’ is limited by ‘multilevel cartstional systems’ with due respect for the realit
and legitimacy of ‘constitutional pluralism’. Theuttilevel constitutional and regulatory systemsyar
depending on whether, for instance, the econongjalations are governed by EU constitutional law
as interpreted by the ECJ, by EEA law as interprbiethe European Free Trade Area (EFTA) Court,
or by the European Convention on Human Rights (ECERinterpreted by the European Court of

" seethe examples discussed by R.Wai, Conflicts amdiit¢ in Transnational Governance: Private Intdoratl Law as

Mechanism and Metaphor for Transnational Social Reigun, in: C. Joerges/E.U. Petersmann (eds), Catistitalism,
Multilevel Trade Governance and Social Regulatiorf¢@l: Hart Publishing, 2006), 229-262.
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Human Rights (ECtHR") in close cooperation withiorzdl courts ‘Multilevel constitutionalism’ can

be justified not only by the need for respectingagonable disagreement’ by means of coordinating
the inevitable conflicts of interests through faiocedures and by protecting ‘legal pluralism’ tigh

a ‘multi-storey constitutional house’. The need fespecting legitimate individual, democratic and
legal diversity can also be explained in termsesioiving conflicts of interests by protecting ‘efua
liberties’ as ‘first principle of justice’ and bybalancing’ economic liberties with all other human
rights so as to justify the legitimacy and reasdmdtmundaries of IEL in conformity with multilevel
human rights law (see Table®1).

Proposition 1: The legitimacy of IEL depends on itshuman rights coherence’

« The human rights obligations of all UN member statatail that human rights - as ‘the foundation of
freedom, justice and peace in the world’ (UDHR)nd @onstitutional democracies are the constitutiona
foundations of the legitimacy of IEL. ‘Equal freeds’ as ‘first principle of justice’ and welfare
economics justify liberalization of mutually beraél international division of labor among freeizz#ns.
Protection of human rights by rule of law acrosmfiers, and limitation of international ‘marketlfaes’
as well as of ‘governance failures’, require cdnsitbnal restraints of abuses of power.

« The UN principles of ‘sovereign equality of statemd of ‘self-determination of peoples’, and the
‘subsidiary function’ of UN human rights law, justinational and regional diversity of human rights
conceptions. IEL must respect reasonable disagmteaheut interpreting human rights. This justifeéso
the intergovernmental practice of separating ecanoeyulation (e.g. in the WTO) from human rights
protection on the basis of ‘exception clauses’ gaizing sovereign rights to protect human rightg.(en
the basis of Article XX GATT if construed in confoity with the human rights obligations of all WTO
members).

« Human rights require treating citizens as subjants‘democratic principals’ of international redida of
mutually beneficial economic cooperation amongzeits. Just as economic competition derivey its
constitutional legitimacy from protecting ‘equak&édoms’ (as ‘first principle of justice’) and gealer
consumer welfare, so does international econontlation derive its constitutional legitimacy from
protecting equal rights of citizens and constitudity agreed ‘public goods.” Unnecessary povefty,
violation of human rights, treatment of citizensrasre objects and environmental pollution in so ynan
states undermine the legitimacy of authoritariare8fphalian paradigms of IEL’. Rules will not remain
effective unless they are recognized by citizerssgarliaments as fair and enforceable in domestirts
of justice.

- Multilevel economic regulation requires multilevabnstitutional protection of equal rights, demoicrat
governance and judicial protection of Rule of L&kl should be conceived not only as ‘internatiolaa¥
among states’, but also as ‘law of peoples’ andrieopolitan law’ with individual rights to Rule ofak,
including judicial protection of precise and uncitizhal international guarantees of freedom, nopn-
discrimination, Rule of Law and social justice.

‘Multilevel constitutional approaches to IEL’ based human rights arguments emphasize not only
the need for cosmopolitan, citizen-driven concepgiof IEL in order to enhance the legitimacy and
effectiveness of international economic regula@snan instrument for promoting consumer welfare
and human rights of citizens. They also point tgeital evidence that collective supply of national
and international public goods has proven to besiptes only in the context of ‘constitutional
frameworks’ (cf. Table 2) with judicial protectiaf rule of law for the benefit of citizens. Argugbl

8 see:E.U. Petersmann, Human Rights, Internatiooah&mic Law and ‘Constitutional Justice’, in: EJI2 (2008), 769-

798.

Cf. E.U. Petersmann, Justice as Conflict ResolutPraliferation, Fragmentation and DecentralizatidnDispute
Settlement in International Trade Law, in: Univeysif Pennsylvania Journal of International Econoiraw 27 (2006),
273-366.
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the judicial transformation of the internationagdties establishing the European Communities into
constitutional systems protecting cosmopolitantdginhanced not only the democratic legitimacy of
EU law, but also the effectiveness of its protecid European public goods like the common market
and judicial protection of human rights and ruldaof.

Proposition 2: Democratic supply of public goodsequires a ‘multilevel constitutional house’
based on respect for ‘constitutional pluralism’

Long-term constitutional principles, rules and mdares of a higher legal rank approved by
‘the people’ justify post-constitutional democratiaw-making, administration, ‘judicial
governance’ and individual self-governance at lpeational and transnational levels.

The powers of multilevel legislative, executive ajudlicial governance institutions must
remain constitutionally limited and subject to rotelaw and mutual ‘checks and balances’.
Multilevel constitutionalism is necessary for compating the inevitable ‘constitutional
deficits’ and ‘democracy deficits’ at national Iévén a globally integrated world.

Individual and democratic self-governance requnetgxtion by constitutional rights, ‘public
reason’ and citizen-driven economic markets as agllpolitical markets’ as decentralized
‘dialogues about values’, information- and coortimamechanisms.

Constitutions recognize international law as a ssas/ complement of national legal
systems for the supply of public goods in a globatitegrating world composed of 192
sovereign UN member states. The diversity of deatacmpreferences and of legitimate
human rights conceptions requires respect for fmi®nal pluralism’ as a normatively

legitimate reality of social cooperation. The natib and international constitutional
principles, rules and institutions must be basedcommon ‘principles of justice’ (like

human rights and judicial protection of rule of Jaw order to promote their complementary
‘constitutional functions’ and synergies for thenb#t of citizens.

Different Conceptions of ‘Constitutional Pluralismin IEL?

Multilevel human rights law rests on a ‘bottom-ugnception’ of inalienable human rights that may be
protected at higher levels in national and regidegdl systems than in UN human rights conventions.
Multilevel trade law, by contrast, rests on a ‘tbpan conception’ of WTO market access and
national treatment commitments that tend to gobayond what most trading countries provide

autonomously in their domestic trade laws. Thellegaractions among multilevel trade and human
rights law must take into account the broad maogidiscretion which the minimum standards of UN

human rights law tend to respect regarding

O how human rights must be protected in national econ regulation;
0 how civil, political, economic, social and culturahts need to be mutually reconciled; and

O how respect for the democratic preferences of gedplr their available resources and other
historical circumstances (e.g. in societies cortfdnwith mass poverty or problems of
‘transitional justice’ vis-a-vis victims of massolations of human rights) justifies ‘constitutional
pluralism’ respecting democratic freedom to choas®ng a variety of legitimate ‘constitutional
approaches’ for the collective supply of public dstf

19" On the diverse conceptions and practices of ‘dtisinal pluralism’ see, e.g.: M. Avbelj/J. Kom&rgeds), Four Visions

of Constitutional Pluralism, EUI Law Working Papepn.N21 (2008). On the diversity of theories of jostifor the
constitutional design of democratic self-governaacd representative legislative, administrative jlicial institutions
see: E.U.Petersmann, Constitutional Justice and Peeennial Task of ‘Constitutionalizing’ Law and &g
through 'Participatory Justice’, EUl Working Papesw 2010/03. On the problems of ‘transitional jostiin post-
conflict societies reconciling the need for ‘criminjustice’ with other human needs (e.g. in ternfisdemocracy
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My own publications have claimed that only citizetiented ‘constitutional bottom up approaches’ to
IEL can effectively limit the ‘collective action pblems’ in the supply of international public goods
The diverse common market and rule-of-law systenthie EU, in the EEA, and in other ‘multilevel
constitutional democracies’ (e.g. in federal stdites Switzerland, the USA, India and South Africa)
illustrate the numerous, possible combinations afiomal and international constitutional rules,
economic regulations and institutions. Yet, uniessrgovernmental economic regulation is justifeabl
vis-a-vis domestic citizens in terms of their dotice&onstitutional principles', intergovernmental
‘top-down economic regulation’ risks remaining oped by citizens, parliaments and courts as being
inconsistent with domestic constitutional valllesFor instance, international regulation and
intergovernmental supervision of financial markktided to prevent the 2008 financial and banking
crisis due to inadequate international and natiomals holding bankers, hedge funds, rating agsncie
and supervisory bodies accountable for abuses ldfcpand private powers (like sales of fraudulent
financial products, excessive risk-taking by bamtkat were ‘too big to fail’) destroying private
savings and investments worth trillions of US dalfd As human rights proteatdividual as well as
collective exercisesf fundamental freedoms (e.g. freedom of profesaiod property rights owned by
corporations, collective labor rights exercisedttade unions), human rights also require protecting
the institutions necessary for collective exercsefsindamental rights, like private companiesyaie
media, collective bargaining among employers angleyees, private markets as ‘dialogues about
values’ among producers and consumers and asrcdideen information mechanisms coordinating
supply and demand. Without constitutional, legiseaand administrative protection and regulation of
market competition and judicial protection of indwal rights, the ubiquitous ‘market failures’ and
conflicts among private and public interests car®ogffectively prevented.

Do ‘Legal Pluralism’ and Different Methodologies Ectude Common Terminologies?

The text of many legal rules remains inevitablyetetminate and contested depending on the interests
pursued by the interpreters. For instance, in pm&ting the contested meaning of ‘incomplete
agreements’, government officials may focus onrtlggvernment discretion’, legislators may insist
on their ‘democratic discretion’, judges may justiheir judicial interpretations on grounds of
‘administration of justice’, and citizens are likdgb favor interpretations reflecting their seltenests
and constitutional rights. ‘Courts of justice’ skwurationalize their inevitable ‘balancing’ of
competing rights of domestic and foreign citizersgislators, administrators, judges and
(non)governmental organizations in terms of comstihal principles (like respect for human rights,
rule of law, proportionality of government restiget of individual rights) so as to promote transuer
‘public reason’ rather than one-sided claims (en§.diplomats invoking alleged ‘realities’ of
intergovernmental power politics and ‘rule by law7The realities of ‘legal pluralism’ and
‘methodological pluralism’ entail that proponents‘conflicts law’, ‘global administrative law’ and
‘constitutional approaches’ to IEL often use legams like ‘law’, ‘constitution’, ‘constitutionalis’,
‘constitutionalization’ and ‘constitutional apprdacin diverse ways. In my own publications, for
instance:

(Contd.)
building’ and protecting human rights) see: M.C. Bassi (ed), Post-Conflict Justice (Ardsley: Transomal
Publishers, 2002); N. Roht-Arriaza (ed), Transitiohsstice in the Z1Century (New York: Cambridge University Press,
2006).

On this need for ‘anchoring’ the ‘constitutionainttions’ of international guarantees of freedomn-discrimination,
rule of law and social justice in the correspondiational constitutional principles see: E.U. Pateann, Constitutional
Functions and Constitutional Problems of InternsidEconomic Law (Fribourg: Fribourg University Bsg1991).

11

2 et L Phillips, Icelandic report on the crash findeb of greed and negligence, euobserver.com é{ptiB2010, citing

the following comment by the Icelandic Prime Mirisbn the 2,300-page report of the ‘truth commissiovestigating
the Icelandic banking crisis: ‘The private bankslef the supervisory system failed, the politicEled, the
administration failed, the media failed, and thealdgy of an unregulated free market utterly fail&h the regulatory
failures in the 2008 worldwide financial crisis seeg.: H. James, The Creation and Destruction ddfie/é@Cambridge:
Harvard University Press, 2009).
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O Constitutionrefers to a coherent set of long-term principled ames of a higher legal rank
constituting the basic order of a political commuyr{e.g. in a state), or of a functionally limited
community (e.g. based on an international ‘treatystitution’ for the collective supply of
international public goods), with legislative, adistrative and dispute settlement functions for
the maintenance of rule of law for the benefit izens. This general concept of a constitution
allows a variety of more specific conceptions oftigalar national constitutions or international
treaty constitutions such as the EU Treaty aspnétéed by European courts. Constitutions serve
multiple functions, both constituting and consthagnconstitutional rights and governance powers
and coordinating national and international legamtems. The main constitutional task in thé' 21
century is to protect human rights, rule of lawmngderatic participation and judicial remedies also
beyond state borders so as to empower citizensidmease their welfare through mutually
beneficial cooperation across frontiers. Many metlaules and international ‘treaty constitutions’
can serve ‘constitutional functions’ for protectiaqual rights, rule of law and transparent self-
governance of citizens across frontiers even ifréspective rules are not formally designated as
‘constitutional’, for instance in the few countri@ghout a written, national constitution.

0 Constitutionalismrefers to the political method of using constitnfib principles, rules and
institutions (such as constitutional conventiorabelating constitutional rules) for the collective
supply of national and international public gooHattbenefit all citizens concerned. Multilevel
constitutionalism uses constitutional principlades and institutions at national and international
levels of governance for the collective supply ofernational public goods (e.g. functionally
limited trade organizations constituting legislativexecutive and judicial powers protecting rule
of law among citizens). The legitimacy of multiléwveonstitutionalism depends on democratic
participation of citizens and on parliamentary, adstrative and judicial protection of general
citizen interests as defined by their human rigitd equal constitutional rights. While the term
‘constitutionalism’ tends to be used today only fidveral conceptions of a constitution,
constitutions may exist also in non-democratic ¢oes without ‘constitutionalism’, referring
both to substantive as well as to procedural r(deas establishing governance institutions and the
‘secondary rules’ on how ‘primary rules of conduet’e created, interpreted, changed and
enforced).

0 Constitutionalizatiorrefers to legal methods aimed at strengtheningtitotisnal principles, rules
and institutions (like protection of constitutiomaghts by democratic governance and ‘courts of
justice’) in the diverse forms of national and megional rule-making, rule-administration and
rule-enforcement. While citizens emphasize the rfeedystemic ‘constitutional constraints’ on
governance powers, governments have self-intemedimiting such constraints and their own
judicial accountability. Empirical evidence confgnthat — notably in European economic
integration law, human rights law and in internatibinvestment law — constitutional rights of
citizens and their judicial protection have proverbe the most effective means for empowering
citizens to challenge welfare-reducing discrimioatiby governments. By arguing for a
constitutional approacho interpreting and progressively developing IEhy own publications
emphasize that legislative, administrative and alstergovernmental regulation must be
interpreted with due regard to the constitutionatitext and ‘principles of justice’ of the legal
system concerned, as required by the customaryrémuirement of interpreting treaties, and
settling disputes, ‘in conformity with principle$ jastice’ and human rights.

13" On the codification of this customary law requieethof treaty interpretation in the Preamble of Wienna Convention

on the Law of Treaties (VCLT), and on the reasonsitfo frequent neglect in the international prastaf states and
international courts, see: E. U. Petersmann, Adstration of Justice in the WTO: Did the WTO App&l@ody Commit
‘Grave Injustice’? in: The Law and Practice of im&tional Courts and Tribunals 8 (2009) 329-373.



Ernst-Ulrich Petersmann

Contextual Relevance of International Relations Towées Underlying IEL Approaches?

Law - as one among many other political instruméotssocial ordering - is influenced by political,
economic and social theories and conceptions giegyaamong citizens and governments. State-
centered ‘top-down conceptions’ of IEL, citizeneried ‘bottom-up conceptions’ and ‘constitutional
conceptions’ of IEL are often influenced by intdromal relations theories, such as realism,
institutionalism, liberalism and constructivismths four major theoretical policy science approache
to, and explanations of, international relationd arternational law? When, based on my personal
experiences as legal advisor in the Uruguay Rouedohlating Groups which elaborated the WTO
Dispute Settlement Understanding (DSU) and thetinistnal framework of the WTO Agreement, |
published one of the first books on the GATT/WTOpiite settlement system following the entry into
force of the WTO Agreement, | emphasized the neaduse these simplifying theories in
complementary rather than mutually exclusive waysrder to understand the power-oriented context
of international economic regulation, its frequaeglect for 'normative individualism' focusing on
citizen interests, the asymmetries in WTO decisiaking processes and the ‘constitutional
functions’ of the WTO dispute settlement systém.

O Realism The ‘realist’ focus on states as the principdabein international politics, and on their
power-oriented pursuit of national security and eotlstate interests, is consistent with the
intergovernmental structures of WTO law. It depitie ‘member-driven’ nature of reciprocal
bargaining in GATT and WTO negotiations and thearele of the WTO dispute settlement
system on self-help in case of violations of WTdigdiions (e.g. recourse to WTO dispute
settlement procedures and to countermeasuigea-vis WTO members refusing to implement
WTO dispute settlement rulings). Yet, the prevagiliealist approaches to international relations
leave the definition of ‘national interests’ to tkéscretion of national rulers, with inadequate
regard for transnational ‘external effects’ caubgdorotectionism and violations of international
law, and without a coherent theory for the colleeisupply of international public goods.

O Institutionalism The institutional changes from GATT to the WTOnfion the premise of
institutional theories that rational governmenta oaduce the collective action problems (such as
uncertainty and free-riding in intergovernmentagotéations), that impede collective supply of
international public goods, by deliberately chaggihe legal and institutional incentives for non-
cooperation. The compulsory jurisdiction of WTO mlite settlement bodies for independent,
factual as well as legal dispute settlement finglimgd the ever stronger influence of judicial
clarification of ‘incomplete agreements’ on intevgonmental rule-making and domestic legal
practices illustrate how institutional changes haedped WTO members to legally limit their
recourse to unilateral self-help and welfare-redgcirade sanctions. European integration
suggests that collective supply of internationabljpu goods requires additional institutional
changes, such as institutions with independent movie defending ‘community interests’ in
global public goods (e.g. by proposals for colleetrule-making) vis-a-vis conflicting national
interests and private self-interests.

0 Rational choice theoryEconomists, political scientists and lawyers teéadagree today that -
inside citizen-driven markets and constitutionahderacies - analyses of the economy, polity and
law should proceed from normative individualisme (ivalues must be derived from individual
consent) and from the assumption of rational ctsomeindividuals confronted with scarcity of
resources as well as competition among rationalsegdor scarce goods and services (e.g.
educational and medical services, job opportunitiééhe trade policies of constitutional

oo kow. Abbott, Toward a Richer Institutionalisior International Law and Policy, 1 Journal of 'llhaw and Int'l

Relations (2006) 9-34; S. R. Ratner/A. M. Slaugtfezts), The Methods of International Law (Washingt8SIL,
2004).

Cf. E.U. Petersmann, The GATT/WTO Dispute Settlen®ystem. International Law, International Orgatiaas and
Dispute Settlement (The Hague: Kluwer Publishe28,7), at 4-24.
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democracies are primarily shaped by arguments oharuic, political and legal liberalism,
welfare economics and ‘public choices’ in respomserational pursuit of rent-seeking self-
interests, as illustrated by political resistar@é&ade liberalization by import-competing producer
who are often politically more influential and essio organize than consumer interests in trade
liberalization. In view of this strong politicalflnence of export industries and import-competing
producers on reciprocal market access negotiatmmeng governments responding to the
pressures, demands and rational choices of thaiestic constituencies, legalistic perceptions of
states as ‘black boxes’ risk neglecting the dornemipins of intergovernmental negotiations (e.g.
the influence of private rent-seeking), the ‘donegiolicy functions’ of trade rules, and the
policy-impact of non-governmental organizationsrergovernmental relations.

0 Constructivism The successful transformation of the Europeatefimational law among states’
into a European ‘community law’ protecting peaceb@doperation among 500 million ‘EU
citizens’ across national frontiers, confirms natlyothat international power politics can be
legally limited and submitted to institutional ‘atles and balances’ by constitutional restraints of
foreign policy powers, parliamentary control of ithexercise, and judicial protection of
constitutional rights. It also shows that — by saking the ‘realist’ focus on state power in
intergovernmental relations to broader constititloand democratic discourse restraining the
diverse policy approaches to international econaegulation by constitutionally limited, citizen-
oriented ‘public reason’ — economic integration ldobelp put an end to centuries of power
politcs among European states. This European &pmy suggests that rights-based
‘cosmopolitan conceptions’ of IEL, based on the hanmights obligations of all UN member
states, could likewise contribute to limiting thgovernance failures’ in the collective supply of
global public goods resulting from ‘Westphalian ceptions’ of international law and power
politics.

Methodological Pluralism in the Interpretation of EL?

The economic theory of comparative advantage explttie mutually beneficial welfare effects of
worldwide division of labor and is often describasl the only area of economics where economists
from all over the world tend to agr&eThese economic principles underlying WTO rulesgftrade
areas, customs unions and trade policies, likeirtberporation of natural law assumptions (e.g. of
human rights deriving from respect for human dignihto positive national and international law,
have grafted normative and descriptive, economit aalitical theories of law together. Hence, the
arguments ofegal positivism- that legal rules and principles derive from horeaactment pursuant
to formal law-creating processes and ‘rules of gaedtion’ (H.L.A.Hart) that distinguish ‘ought’
(which is desirable) from ‘is’ (which legally ex&gtand law from other social rules — can no longer
obviate the normative question of how incompletsteys of legal rules and principleaghtto be
interpreted in order to realize their declared legjgiectives most effectively (such as protecting
human rights and ‘sustainable development’). Theenaiiizens and governments engage in economic
activities using IEL for realizing economic and meconomic objectives (such as individual self-
development and promotion of ‘democratic peacedufgh the common market law of the EU), the
more important becomes the necessary ‘balancindgggdl, political and economic principles, rules
and objectives in the interpretation, applicatiod arogressive development of IEL rules.

Most legal principles (like justice and equality)darules (like human rights to protection of life,
liberty and property) use words with ‘open textuaed competing meanings to be clarified through
interpretation by legislatures, governments andrtsoulntergovernmental rule-making, judicial
clarification of contested interpretations of ‘implete agreements’, and national rule-applicatipn b

16 For an overview of modern trade theories see,B.Hoekman/M.M.Kostecki, The Political Economy thie World

Trading System (Oxford: OUP, 2009).
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governments and private actors tend to interacaahycally in many treaty regimes. Legal positivism
claims that legality does not depend on the momlitnof rules, and that judges exercise discretion
when faced with a dispute to which no statute evimus decision appli€$.Human rights challenge
the positivist separation of ‘what is’ from ‘whatught to be.” The more national and international
‘primary rules of conduct’ evolve dynamically insponse to ‘globalization’ (e.g. of the economy, the
human environment, communications and legal sydtethe more urgent becomes the need for
reviewing the ‘secondary rules’ for changing the,laadjudicating disputes over conflicting legal
claims and for identifying valid rules by exploritige opinio juris not only of governments but also of
citizens as ‘democratic principal®’.Methodological pluralism entails that the traditib ‘rules of
recognition’ of international law (as codified irrtiele 38 of the Statute of the International Caufrt
Justice) must no longer be interpreted only fromghint of view of governments. Respect for human
rights also requires examining tbpinio juris sive necessitatigith due regard to the legal claims of
civil society, democratic parliaments and indepemdeourts of justice’. In the public clarificatioof
such claims through ‘deliberative democracy’, humigihts further demand respect for ‘reasonable
disagreement’ among individuals and democraticetias.

If IEL is understood as an economic and legal &ystbased on ‘primary rules of conduct and
‘secondary rules’ for identifying valid rules, cluiing the law and settling disputes peacefully, ttien
definition of IEL — as a sub-system of public imational law or as a dynamic integration of private
and public, national and international rules anstifutions - is likely to influence ‘systemic’ and
‘functional interpretations’ of IEL rules callingof a coherent understanding and normative
justification of interpretations. For instance,tjas political science recommendations on inteonati
relations are shaped by their respective methottdogle.g. of state-centered ‘realism’,
‘institutionalism’ and ‘constructivism’ versus inddual-centered ‘liberalism’), so are legal
interpretations and reform proposals (e.g. on castanion rules, common market rules and related
dispute settlement procedures) influenced by tlesipective normative and legal premises.

. IEL as ‘Conflicts Law’?

Several contributors to this book — notalai's analysis of Conflicts and Comity in Transnational
Governanck (Chapter 8) andloerges ‘ Three-Dimensional Conflicts Law as Constitutionarid
(Chapter 15) — emphasize the lessons from privagrriational law for coordinating and resolving
conflicts among jurisdictions, among governmentufatjons, and among transnational governance
mechanisms. As the concept of ‘global governanggests unrealistic and undesirable goals of
consolidated top-down control’, Wai emphasizesrihed for ‘a more critical, active conception of
transnational comity’ which acknowledges the rgatif conflict and contestation in transnational
society and uses private international law concptsesolving ‘conflicts among multiple systems of
rules of both state and private orderifigThis is justified by the social functions and pakpolicy

7 on legal positivism see: S.J. Shapiro, The ‘Hamteikin’ Debate: A Short Guide for the Perplexed,An Ripstein (ed),

Ronald Dworkin (Cambridge: CUP, 2007), 22-55.

On law as a union of ‘primary rules’ of conductldasecondary rules’ of change, adjudication an@gedion, see H.L.A.

Hart, The Concept of Law (Oxford: OUPY2d. 1994), chapter V. Hart's emphasis on law a@bpractices depending
on agreed sources of law and rules of recognitionlevjustify, for instance, that international teaules focusing on
recognition by ‘the international community of gtsias a whole’ (Article 53 VCLT) for the determiatiof jus cogens
must today be interpreted in conformity with thdigdetions of all UN member states to respect, miotand promote

‘inalienable’ human rights deriving from respectr fouman dignity. Like the ‘constitutional distinati’ between

constitutional, legislative, executive and judiciales and institutions, the distinction betweemmary and secondary
rules is of crucial importance for understanding #flystemic character and dynamic evolution of IELaa integrated,
legal system of private and public, national anrimational legal sub-systems which can protedtige’ and human
rights across borders only in a multilevel consitinal framework protecting overall coherence, iagacy and ‘public

reason’.

18

¥R Wai, in: Joerges/Petersmann (note 7), at 230.
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goals of private law and private litigation by @ie ‘attorneys general’ who, through the pursuit of
their own interests (e.g. in receiving compensatian litigation related to product liability,
environmental harms, restrictive business practmed corporate accountability for human rights
violations), serve also social purposes of regutati he ever greater influence in IEL of transnadip
private ‘advocacy networks’ and transnationg@livate litigation against multination companies,
human rights violators and host states of foreigact investors illustrates that ‘adversarial légal

is becoming an ever more important tool of trarisnat governancé

Private ‘conflict of laws’ doctrines (like the effis doctrine, judicial restraint doctrines, priregfor
mutual recognition of foreign standards and coudgjments) may also assist in resolving the
coordination problems resulting from competing atés and publiaegulation systems. They may
provide helpful solutions to issues such as thk tdacoordinated international regulatory authesti
the lack of representation in national regulatoydibs of adversely affected foreign interests,
regulatory gaps or asymmetric mobility of businastors (as compared to consumers and workers)
favoring business interests in transnational peivatdering, for instance through contractex
mercatorid and international commercial arbitratiénThe private law experiences in mediating
‘conflicts of normative orders’ may assist in resof conflicts among national and international
public law regimes, as discussed also in the dmutidns to this book by PauweRfrand Joerges. This
is illustrated by use of ‘judicial comity’ in theesse not only of deference of national courts tdwar
their own legislatures in case of cross-jurisditsibconflicts of policy, but also in the cosmopatit
sense of regard to legitimate interests of for@ugisdictions, transnational governance procedares
the need for judicial protection of transnatior@inciples of justice’, with due regard to ‘the walof
both conflict and comity in the relationship amoregulatory orders, whether they be public or
private, domestic or foreign, or international @nisnational®

Joergesrightly emphasizes that both private and publienmational law have to overcome their
‘methodological nationalism’ and ‘nationalist andrpchial legacy’ in resolving conflicts of laws
existing at all levels of governance. Similar te thng-standing public law argument that internalo
guarantees of freedom, non-discrimination and ofillew can compensate for deficiencies in national
constitutional rules and democratic proce¥selerges acknowledges that ‘democracy — as nation
states organize it — isecessarilydeficient, whereas European law has the potentiature such
deficits.?® Joerges’ inquiry into procedures and substantireiples for determining whether foreign
jurisdictions, conflicting government regulationsdatransnational governance mechanisms ‘deserve
recognition’ re-interprets the rights-based ‘judicbalancing’ of European courts. According to
Joerges, the judicial balancing should rely les§fumdamental freedoms and human rights than on
conflicts law principles for mutual recognition,ogedures like ‘comitology’, and ‘the need for
modern modes of governance to liaise with non-gawental bodies.” Joerges’ proposals for ‘re-
interpreting WTO law as conflicts law’ illustratieet problems resulting from Joerges’ unwillingness t
identify the relevant ‘principles of justice’ whighstify recognition of international law: Even tingh

the WTO agreements (e.g. on science-based riskateguand provisional sanitary measures in ‘cases
where scientific evidence is insufficient’) haveeberatified by parliaments and the WTO dispute

20 Wwai (note 7), 232-236.

Wai (note 7), 236-241.
J. Pauwelyn, in: Joerges/Petersmann (note 7),t€h@p

21
22

B cf. wai (note 7), at 262. On conflicts and peacedfapute settlement as sources for mutual learséegalso Petersmann

(note 9).

Cf. E.U. Petersmann, Constitutional Functions obIR International Economic Law, in: P. Verlorearnv
Themaat et alii (eds), Restructuring the IntermetidcEconomic Order. The Role of Law and Lawyerseg(Th
Hague: Kluwer Publishers, 1987), at 49 — 75.

Joerges, Chapter 15 in this book, at....

24

25
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settlement system protects international rule wof, ldoerges criticizes the WTO dispute settlement
rulings in the GMO dispute as ‘an illegitimate asgtion of decision-making powers’. Joerges
accepts the WTO Appellate Body findings againstE®s hormone beef restrictions, but rejects the
WTO panel findings against the EC’s approval proces for genetically modified organisms without
explaining his concerns in terms of WTO law, EU lavote that the EU accepted the GMO panel
finding without appeal to the Appellate Body) orpErliamentary democracy. Instead, he claims that
‘the WTO simply lacks the legitimate power to takelefinite stance on true conflicts which concern
matters of high political sensitivity and far-rea@heconomic implications®

This principled refusal of recognizing the impotarand legitimacy of international agreements and
adjudication for resolving international conflictd ‘high political sensitivity and far-reaching
economic implications’ reflects a nationalist biasfavor of domesti¢ albeit illegal and ‘populist’
decision-making by governments on collective acpooblems of ever greater existential importance
for citizens that can only be resolved in confoymitith international law as ratified by parliaments
and, if necessary, clarified by international adjaton. Joerges’ communitarian disregard for
constitutional rights and fundamental freedomsgh éntails that his plea against the WTO'’s dispute
settlement ruling on the EC’s import restrictioms genetically modified products — notwithstanding
the parliamentary ratification and judicial apptioa of these WTO rules compensating for domestic
regulatory deficits inside the EU (such as EU nompliance with procedural requirements under the
SPS Agreement concerning science-based EU riskssassats of GMO products and approval
procedures ‘without undue delay’) — can hardly bstified by ‘constitutional democracy’ or other
‘principles of justice’. ‘Conflicts law’ approachesalling for nationalist disregard of international
adjudication — even if the international rules éndeen ratified by parliaments in order to protect
constitutional values like liberty, non-discrimiitat, rule of law and informed, science-based
‘deliberative democracy’ - risk undermining intetinaal ‘public reason’ and international rule oWla
protecting ‘public goods’, like a rules-based wdriading system respecting parliamentary democracy
and limiting national ‘discourse failures’ by sobenbased risk assessments and precautionary
measure$’

‘Conflicts law’ proposals for disregarding interiwaial law rules should be based on universalizable
‘constitutional principles’ (like human rights) theemain consistent with the need for international
law as an inevitable instrument for protecting oeable citizen interests in collective supply of

international public goods. Populist disregard foternational guarantees of freedom, non-

discrimination and rule of law ratified by parliamte — including WTO rules on open markets, non-
discriminatory conditions of competition, sciencesed risk regulation, precautionary measures,
international third-party adjudication and trangmaal rule of law — risks undermining parliamentary

democracy and rule of law. Similarly, re-interptigta of the rights-based case law of the ECJ imsger

of procedural ‘conflicts law’, like criticism of WO adjudication as failing to contribute to ‘a Kanti

% Joerges (Chapter 15), at ...., who claims that hisfeadisregarding WTO dispute settlement ruliresplying WTO

rules ratified by parliaments ‘is a defence of btita rule of law and of the expectation that jugli@dministration by
bodies need ... to be legitimated by us, the peap¥et, even though Joerges acknowledges a ‘legglafico-operative
problem-solving’ and the capacity of EU law ‘to qoemsate the democracy failures of nation statesfalis to explain
why WTO rules on science-based risk regulation@nedautionary measures lack democratic legitimatyithstanding
their parliamentary ratification and contributianibformed public debate.

2" Note that the illegality of national prohibitions§ GMO products (e.g. in Austria) — after their epyal by EU authorities

— had also been established in ECJ judgments (eiged) cases T-366/03 and T-235/04, Land Oberésthriand
Republic of Austria v Commission of the EC, judgmeinb @ctober 2005). If ‘constitutional pluralism’ isxderstood as
excluding claims to ultimate authority and requiriwillingness to reasonably discuss the ‘ontoldgieality that there
are different legal orders which have to find termf accommodation between each other’ (N. Walker, i
Avbelj/Komarek, note 10, at 19), then the hetermadh(rather than hierarchical) relationships betwenational and
international legal systems (including WTO law) di¢e be clarified through ‘harmonious-discursivenstitutionalism’
(Avbelj/Komarek, note 10, at 3) aimed at maximizipgptection of human rights on the basis of ‘unsadizable’
principles of justice.
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Rechtszustand“lawful condition”)’?®, should explain why the long-standing, multileyabicial
protection of common market freedoms is not justife by Kantian principles of justié®.Even
though Joerges rightly acknowledges that ‘constihatlizing transnational governance through
conflicts law’ cannot be reduced to the ‘compemsatdf democracy failure in parochial national
decision-making’, his ‘conflicts law’ approach fito address the main concern of ‘multilevel
constitutionalism’, i.e. the ever more dangerousn&titutional failures’ of governments to protect
global public goods of existential importance foe twelfare of citizens by means of legal ‘unity in
diversity’ beyond nation states.

[l. IEL as Global Administrative Law?

In Chapter 16 oThe WTO and Global Administrative Laftewart and Ratton Sanchez Badin argue
that ‘the challenges faced by the WTO can be addtedy greater application of GAL decision-
making mechanisms of transparency, participatieason-giving, review and accountability to the
WTO’s administrative bodies including its councidad committees and the Trade Policy Review
Body.”® According to these authors, ‘(m)uch global requiatgovernance — especially in fields as
trade and investment, financial and economic réigula- can now be understood as administration,
by which we include all forms of law-making othéah treaties or other international agreements on
the one hand and episodic dispute settlement oattte.®* As multilevel economic governance aims
at regulating the conduct not only of states bgb alf private actors, they acknowledge that the
traditional inter-state paradigm of internationawl needs to be adjusted to the pluralistic and
cosmopolitan regulatory realities so as to ensurat tglobal regulatory decision-makers are
accountable and responsive to all of those whoaffezted by their decision¥’According to the
authors, GAL principles and procedures should tngthened in three dimensions:

0 the efficacy and legitimacy of the internal WTO gavance structures and decision-making
procedures could be improved by strengthening pramesncy, participation, reason-giving and the
law-making role of the WTQ's regulatory, adminisiva and adjudicatory bodies;

O in the vertical interrelationships between the Wa@d its regulation of members’ domestic
administrations, the incorporation of GAL principland procedures into domestic administrative
rules and procedures could strengthen rule of teamsparency of trade regulation, uniform and
impartial administration, due process of law araigial review;

O in the increasingly close ‘horizontal linkages’ argadifferent global regulatory institutions, the
WTO should recognize (e.g. pursuant to the WTO Agrents on Sanitary and Phytosanitary
Standards and Technical Barriers to Trade) regylatandards issued by other global regulatory
bodies only if generated through transparent prnaeesdand ‘regulatory due process’ affording
rights of participation and based on ‘public reassupported by the decisional record and
reflecting fair consideration of all affected irgsts.

The authors emphasize that the focus of GAL normthe procedural elements of administrative law
has ‘served not only to secure implementation efdhibstantive norms of liberalized trade but abso t

promote broader goals including open administratewen-handed treatment of foreign citizens, and
the rule of law’. Thereby, the standards are s&gkim provide safeguards against abuse of power,

2 Cf. note 112 and related text in Joerges (Chapter 15

29 Cf. Petersmann (note 1), section 8.

30" stewart/Ratton Sanchez Badin , manuscript at p. 1.

Stewart/Ratton Sanchez Badin, at (2).
Stewart/Ratton Sanchez Badin, at (2).
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counter-factional capture, and temper the tunrsbwi of specialized regulatory bodié$Yet, they
also admit that — due to the absence of democtatslation, democratic accountability and
compulsory jurisdiction at the global level — ‘peglural mechanisms alone may be relatively
ineffective in overcoming disparities in power atite biases of specialized mission-oriented
organizations® ‘To the extent GAL procedures enable a broadegean social and economic actors
and interests, especially those that tend to beghsded, to more effectively scrutinize and hangaif

to decisions, and also foster broader discussiah debate, they may also promote a democratic
element in global regulatory governante.’

Systemic Problems: ‘Global Administrative Law’ witlait Constitutional Restraints and
‘Constitutional Justice’?

Proposals for GAL have emerged as pragmatic reggomns the ‘accountability gaps’ in the
administrative practices of international instituts and the recognition that the ‘ultimate aim ainm

of these regimes is to regulate the conduct ofapeiactors rather than states; private actorsdirgju
NGOs and business firms and associations as welbastic government agencies and offici&ls’.
Yet, the legal foundations and powers of intermatiobodies and their administrative activities
continue to be extremely diverse, as illustratedhsy legal, administrative and judicial practicds o
UN and ILO Administrative Tribunals and jurispruden of European courts, WIPO arbitration and
administrative practices concerning disputes oweéernet domain names; World Bank legal and
inspection practices, WTO dispute settlement prastiand investor-state arbitration applying
administrative rules; regulations and administrafimplementing Part XI of the UN Law of the Sea
Convention regarding deep seabed mining; and emvieatal agreements providing for administrative
bodies identifying, reviewing and restricting haandctivities. GAL advocates acknowledge the lack
of international agreement on a uniform ‘constdgoél foundation’ or ‘rule of recognition’ for
determining GAL principles, rules and practices the diverse private and public, national and
international actors. Nor do UN member states agmedhe emergence of new customary GAL
resulting from these often informal, administratimectices in very different legal and institutibna
contexts.

In spite of this reality of ‘legal pluralism’, inetling ‘constitutional pluralismi’, GAL scholars

propose — eithede lege ferendeor de lega latabased on interpreting general provisions in
‘incomplete’ and under-theorized international @&gnents — uniform principles of transparency,
‘publicness™®, participation, reason-giving, review and accohititgt in order to reduce legal and
administrative, transnational governance problenth @3s discrimination and exploitation of foreign
citizens and firms. Some GAL proponents disregarddeny the relevance of ‘constitutional

33 Stewart/Ratton Sanchez Badin, at (25-26).

Stewart/Ratton Sanchez Badin, at 29: ‘powerful stated financed interests are well equipped to useepural
mechanisms to advance their interests. By takistitirtions largely as it finds them and relyingmmocedural disciplines
to improve their governance, GAL risks providingaina of legitimacy without effecting any basicaolge, and may
divert attention from the need for more fundamergédrm.’

Stewart/Ratton Sanchez Badin, at (30).
Stewart/Ratton Sanchez Badin, at (2).

In contrast to the claim of N. Krisch, The Plusaii of Global Administrative Law, in: EJIL 17 (200&47 ff, modern
constitutionalism tends to emphasize the reality mormative legitimacy of ‘constitutional pluralis(ef. note 10 above)
at national and international levels and the nemdstibstantive ‘balancing’ of legal principles andes rather than
relying on formal, constitutional hierarchies amdfarm principles.

According to B. Kingsbury, The Concept of ‘Law’ indbal Administrative Law, in: EJIL 20 (2009), 23 fit 32-33,
‘requirements of publicness in GAL' include thermiple of legality, the principle of rationalityrgportionality, rule of
law and basic human rights, i.e. basic constitatiqrinciples (called ‘constitutive administratileew’ in Kingsbury's
terminology). Kingsbury fails to identify to whaktent his ‘general principles of public law’ areesddy part of the
positive law of international organizations or nigm@roposals de lege ferenda.
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approaches’ in view of the inevitable ‘democratificits’ of global governance and the controversies
- hotably in common law countries - about basingiadstrative law on human rights. Their ‘problem-
solving’ focus on improving ‘output legitimacy’ bed on claims regarding the ‘inner morality’ and
‘publicness of law’ often neglects whether, and h&@AL principles can be justified as part of the
applicable international rules of positive law (eag general principles of law, customary law eaty
rules). Justifying application of GAL principles binternational bodies on grounds of US
administrative law practices, or applying humarhtsg ‘rule of law’ and ‘proportionality’ as ‘gendra
principles of public law’ as proposed by Kingsbumgmains deeply contested among diplomats from
many countries in view of the limited powers ofeimational bodies and the limited scope of their
applicable law rules. For instance, as WTO agre¢sn@ention neither human rights nor rule of law
nor ‘proportionality balancing’, WTO judges riskaeding their limited powers if they were to apply
good governance proposals as part of their limjiteétial mandate of settling disputes on the basis
the applicable WTO rules.

Inside constitutional democracies, administratiesv Irefers to one out of several, interrelated
governance functions, like constitution-making, @enatic legislation, administration, adjudication
and foreign policy-making for protecting peacegrof law and collective supply of public goods in
international relations. National democratic cdottns and ‘treaty constitutions’ (like the EU
Treaty) define and constitutionally limit the objees, legitimacy, legal principles, lawful
instruments, institutions and powers of economimiadstration. As explained in theories of justice
from 1. Kant to J. Rawls, they do so based on themgse that all legislative, administrative and
judicial governance activities derive their legiéiay from constitutional ‘principles of justice’
approved by the people and defined in national tdotisns. Since World War I, such principles of
justice are increasingly recognized also in thed&international organizations - like the humaghts
obligations under the UN Charter, the right to tre@rotection protected by the WHO Constitution
(sic), the right to education protected by the UNESQidEitution 6ic), the right to food protected by
the FAO Constitutiondic), labor rights protected by the ILO Constitutiaic), and the human rights
guarantees of the EU Charter of Fundamental Regidsthe ECHR. The Lisbon Treaties on European
Union and on the Functioning of the European Unfonjnstance, begin by defining the ‘principles’
and ‘common provisions having general applicatidmefore defining the institutions and limited,
delegated powers of the EU. As - in the modern ‘afigights® - national and international
administrative regulations and decisions incredginmpact on individual rights, administrative
powers lack legitimacy unless they are properlystituted by limited delegation of powers. These in
turn are subject to constitutional rights, judiciemedies and other constitutional restraints (sash
Kingsbury’s ‘principles of public law’) as definirglements of administrative law and policies.

Definitions of ‘global administrative law as theyld mechanisms, principles and practices, alonly wit
supporting social understandings, that promote thieravise affect the accountability of global
administrative bodies, in particular by ensuringttithese bodies meet adequate standards of
transparency, consultation, participation, ratidpaind legality, and by providing effective review
the rules and decisions these bodies nfakeglect that the rights of citizens, and the ‘rofdaw’
conditions for their administrative restrictiongainday based on human rights, constitutional sight
democratic legislation and judicial review. Theginent focus of GAL proponents on ‘accountability’
in terms ofex postreview and administrative remedies disregards dbisstitutional requirement of
democratic ‘input legitimacy.” Alternative definitns of GAL, by including requirements of
‘publicness’, generality of law, rule of law, humamghts and proportionality, propose to
‘constitutionalize’ and limit the legal authorityf administrative bodies and administrative practice

¥ ¢ N Bobbio, The Age of Rights (Cambridge: Polite$§s, 1996); L. Henkin, The Age of Rights (New YdZialumbia

University Press, 1990).

B. Kingsbury, N. Krisch & R. Stewart, The EmergerafeGlobal Administrative Law, in: Law and Contemaor
Problems 68 (2005), at 15 ff.
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through broadly defined ‘general principles of pabaw™* and ‘constitutive administrative la?.

Some GAL approaches focus — as during the emergenEeropean administrative law systems in
monarchical and authoritarian states during th& @éntury — on ‘rule by law’ rather than on
protection of human rights and ‘rule of law’, thieyeneglecting the human rights obligations of &l U
member states and the ‘constitutional functionsaadinistrative law as ‘applied constitutional law.
Rather than proposing reforms of ‘procedural gladidinistrative law'de lege ferendan order to
promote constitutional values like legality, ratidity, proportionality, rule of law and human right
or claiming that such constitutional principles akeady part of thede lege lata‘public law
principles’ constituting GAL, it would seem methdoigically more persuasive to follow the example
of European law and interpret the law of internagioorganizations in conformity with the multilevel
human rights obligations and constitutional committs of states as constituting only limited
regulatory, administrative and judicial powers thoe benefit of citizens and their human righits.

Need for Clarifying the Concepts of ‘Law’ and ‘Admistrative Constitutionalism’ in Multilevel
‘Rule of Law’ Systems with Due Respect for ‘LegduRalism’

Kingsbury's recent clarification of the concept ‘tdw’ in GAL research admits that the ‘legal
constitution of the global administrative body’ by kind of constitution-making’ amounts to an
international exercise of ‘constitutive power’ aednstitutionalist commitment to publicnes8’Yet,
rather than exploring the constitutional principtesserning the ‘primary law’ and ‘secondary law’ of
international organizations (which may include tiamsparent decision-making as under GATT
1947) and of courts at regional and worldwide IsVeKingsbury claims: ‘Constitutionalism implies a
coherence of structure which global legal and timtstinal arrangements do not currently have...
While constitutive power is certainly exercisedemiationally, international constitutionalism irs it
richer forms is still, at most, istatu nascendi® Arguably, the hundreds of international agreements
constituting international organizations with liedt rule-making, administrative and dispute-
settlement functions, like the hundreds of intaomatl human rights instruments and judgments of
international courts, justify a different conclusidghe law of international organizations, humaghts
law and the jurisprudence of international courtseven in their legal practices relating to
administrative law — continue to apply and clarifpnstitutional principles’ without supporting
Kingsbury’'s general re-definition of the concept'lafv.” The clarification of such principles - like
inter alia, legality, limited delegation of powers, transpeng non-discrimination, necessity,
proportionality, due process of law, individuallrig and their legal and judicial protection limgithe
administrative powers of international institutiorsmust remain context-specific respecting the
legitimate diversity in the legal systems of intfanal organizations. While European integratias h

4ot Kingsbury (note 38), 23 ff, at 31: ‘Publicnessa necessary element in the concept of law umibelern democratic

conditions. The claim is that the quality of pubbss, and the related quality of generality, aessary to the concept
of law in an era of democratic jurisprudence.’ Ttlmm — i.e. that the principles of legality, matality, proportionality,
rule of law and human rights are ‘requirementsudiligness’ and part of positive international lask Kingsbury at 32-
33) — amounts to ‘constitutionalizing GAL’ by reftléng ‘law’ in ways contested by presumably mostl thember
states. Arguably, it would be more consistent vatsitive international law to infer such GAL priptes from the
existing human rights obligations of UN member egatand from their agreed constitutional restraintsational
constitutions as well as in the law of internatiomaganizations, as general ‘constitutional pritesp limiting
administrative practices.

Cf. Kingsbury (note 38), at 34.

On such ‘constitutional functions’ of multilevet@omic regulation see: Petersmann (note 11).
Kingsbury (note 38), at 34-36.

Cf. N. Blokker/H. Schermers, International Institmial Law (The Hague: Kluwer Publishel! dd. 2003).

Kingsbury (note 38), at 36. The empirical and carafive legal principles and rules identified by Eder/Schermers as
part of the law of international organizations sdernontradict the claim by Kingsbury.
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given rise to ‘European administrative law’ based anmmon ‘administrative constitutionalist’
constituting and limiting national and European adstrative practices in the implementation of EU
and EEA law, the administrative law dimensionsheaf law ofworldwide organizationsend to remain
more contextual (i.e. limited and defined by thesspective constitutional rules), fragmented and
pluralist rather than being part of a universalyreed ‘global administrative law’. Without more
thorough empirical, comparative and contextual llegesearch into the transformation of
administrative practices into positive ‘global Iau8AL claims — including Kingsbury’s ‘natural law
interpretatior”® of the ‘general principles of public law’ - riskeing criticized as wishful thinking
rather than as methodologically convincing deteatiams of positively existing law.

The law of many international organizations preséself as a legal system, such as the ‘multidter
trading system’ and ‘dispute settlement system’'stiuted by the Agreement establishing the WTO
and its Dispute Settlement Understanding. Justtismal administrative law forms an integral pdrt o
broader legal systems based on national constitltiolegislative, administrative, judicial and
international rules, so can international admiaiste law not be properly interpreted by isolatitsy
administrative rules from their systemic legal et Some GAL advocates admit that national
human rights law requires reviewing ‘rule by law’the constitutional context of the applicable erul
of law’ systent’® Many GAL proponents disregard, however, that thetamary rules of treaty
interpretation (Article 31 VCLT) and UN and regidrreuman rights instruments require interpreting
also international administrative rules with dugam to the human rights obligations of states, as
emphasized in the jurisprudence of European colditegsbury’s proposal to view the international
agreements constituting regulatory, administratarel judicial powers as integral parts of GAL
appears to be narrower than E. Fisher's multil@redlysis — in Chapter 11 of this book - of risk
regulation and risk management in terms of ‘adriaiive constitutionalism’ based on WTO law, EU
law and national legal systems. Separating adméatige law from its constitutional context obscures
the function of constitutional rules to operate‘esecks and balances’ protecting citizens against
abuse of administrative powers. International l@aaognizes that such constitutional safeguards (e.g.
in treaties constituting international organizasipare beyond the limited powers of administrative
bodies and constitutionally limit the legitimateope of administrative law (e.g. the ‘secondary law’
adopted by international organizations). Constindl law and administrative law pursue differemt, y
complementary constitutional functions, as illustdaby principles of ‘separation of powers’ and
judicial review by ‘courts of justice’ inside coitgtional democracies and in European law.

As emphasized by the ECJ in its judicial review r@ftional and EU administrative measures
inconsistent with human righifs the multilevel human rights obligations of statemstitutionally
limit the ‘rules of recognition’ by recognizing gnkuch rules and institutions as legitimate anddval
which respect multilevel human rights obligatiomsl aheir underlying ‘constitutional principles of
justice’. Administrative practices violating humaghts obligations cannot be recognized as valid la
on constitutional grounds, as rightly emphasizedtty ECJ and by national courts in Europe.

At Chapter 11 to this book by E. Fisher, Beyond 8wence/Democracy Dichotomy: The WTO Sanitary and

Phytosanitary Agreement and Administrative Constinalism.

Cf. A.Somek, The Concept of ‘Law’ in Global Administive Law: A Reply to B. Kingsbury, in: EJIL 20 (20)1 985 ff,
at 990 f, who criticizes the lack of clarity in ser@AL research on legal and non-legal practicélmas it is’ and ‘law
as itis not.’

Cf. D.Dyzenhaus, The Concept of (Global) AdministeatLaw, IILJ Working Paper New Your University 287
(www.iilj.org).

See joined cases C-402/05P and C-415/05 P, KadAaBarakaat International Foundation v Council thfe EU and
Commission of the European Communities (judgment 8é@tember 2008), para. 284: ‘It is also clear fthencase-law
that respect for human rights is a condition of llefulness of Community acts (Opinion 2/94, paagdr 34) and that
measures incompatible with respect for human righésnot acceptable in the Community (Case C-11&6@midberger
[2003] ECR 1-5659, paragraph 73 and case-law cited).
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Similarly, administrative assessments of ‘riskshtonan health’ pursuant to WTO law (e.g. on the
basis of the Agreements on Sanitary and Phytosgrileasures and TRIPS), and judicial review of
national health protection measures by WTO dispatdement bodié§ are limited by principles of
transparency, non-discrimination, necessity, prigaality and rule of law that are integral parfs o
WTO law as well as of national administrative awdstitutional laws in many WTO member states.
Their constitutional foundations, often disputetkipretation and judicial clarification may reauir
deference by international courts whenever suchstitutional principles’ are interpreted differgntl
by different jurisdictions depending on their respa constitutional and human rights obligations.
For instance, the human rights obligations of WT@nmhers may require interpreting trade rules in
ways that avoid conflicts between WTO obligatiomsler the TRIPS Agreement to grant patent
protection for pharmaceuticals and human rightsgabbns of WTO members to grant access to
essential medicines in less-developed countfiés. emphasized by the European Court of Justice in
theKadi dispute the multilevel character of human rights law mastify invocation of stricter human
rights standards at national and regional levelels/ant context for interpreting internationalesu
even if such human rights guarantees have not éféectively protected in UN legal practicgs.

Kingsbury’s proposal to distinguish ‘constitutivénainistrative law’, ‘substantive administrative faw
and ‘procedural administrative law’ as ‘three carégs of public global administrative activity’ -
without reference to specific, multilevel guarasteef human rights and other constitutional
limitations of GAL — risks undermining human righdsd constitutional democracy in the field of
administrative law. This concern applies at leasEuropean civil law systems which, in contrast to
some common law systems, emphasize the constiéliti@straints of national and international
administrative authorities. Kingsbury’s acknowledmr — that ‘(c)onstitutive power is exercised
internationally, most obviously in the constitutiohinternational organizatior®§’'— lends support to
Fisher's conclusion that the increasing recognitioh ‘common constitutional principles’ by
international courts, arbitration and by quasi-iali dispute settlement systems (e.g. in the WTO)
may constitutionally limit GAL and multilevel ecomic governance in terms of ‘administrative
constitutionalism’. Such functionally limited ‘mi#tvel constitutionalism’ reflects the emergence of
overlapping ‘transnational polities’ (e.g. in reg& integration agreements) and of multilevel rule-
making, administrative and ‘judicial governancet fihe collective supply of international public
goods>® Rather than denying the normative reality of ‘rieel constitutionalism’ and of its
protection of human rights and constitutional righigainst abuse of administrative powers on the
obvious ground that the utopia of centralized ‘glolzonstitutionalism’ is neither feasible nor

51 Cf. M.Matsushita, Human Health Issues in Major WD9pute Cases, in: Asian Journal of WTO & InternagiioHealth

Law and Policy 4 (2009), 1-26.

Cf. H.Hestermeyer, Human Rights and the WTO. The ©a$tatents and Access to Medicines (Oxford: OUIR72,
who argues that — as the TRIPS Agreement may gdeetoi conflicts with the customary law obligatidreocess to life-
saving medicines in the face of national healthrgemwcies — customary law requires WTO disputeesattht bodies to
interpret TRIPS provisions (e.g. on parallel import®mpulsory licences) in conformity with the humaghts
obligations of WTO members.

Joined cases C-402/05P and C-415/05 P, Kadi anBafhkaat International Foundation v Council of #&ld and
Commission of the European Communities (judgment @eptember 2008), para. 299: ‘It follows from dlbse
considerations that it is not a consequence ofptireciples governing the international legal ordeder the United
Nations that any judicial review of the internaivfalness of the contested regulation in the lightfundamental
freedoms is excluded by virtue of the fact that teasure is intended to give effect to a resahutb the Security
Council adopted under Chapter VII of the Charter efltlnited Nations.’

Kingsbury (note 38), at 35.

Stewart/Ratton Sanchez Badin rightly distinguishititernal GAL dimension of WTO governance from‘itsrtical’ and
‘horizontal’ GAL dimensions in the WTO's interactis with other international organizations and mstlo
administrations. Their proposals for review by tWéTO Appellate Body of standard-setting practices oier
international organizations and of national adntiaiése actions raise ‘constitutional questionsattitan be properly
answered only in the broader context of the WT@swonstituting the ‘WTO dispute settlement systproVviding for
‘security and predictability to the multilaterahtling system’ (cf. Article 3 DSU).
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desirablé®, it is important to acknowledge that functiondilyited ‘multilevel constitutionalism’ (e.g.

in multilevel human rights law and trade law) —elikonstitutional democracies — is based on respect
for ‘constitutional pluralism’ in terms of legitie diversity of constitutionalism, human rights
conceptions and economic regulation at nationglpreal and worldwide levels.

‘Rule of Law’ as a Constitutional Restraint of ‘Rel by Law’

From the constitutional perspective of ‘rule of laag a constitutional restraint on ‘rule by lawdnse
‘GAL conceptions’ of delegated ‘private ordering.g. in case of ‘privatizing’ governmental tasks to
commercial security services, health services dherdservices of public interest’) raise doubtsaib
the constitutional validity of some of the ‘adminigive law’ involved>” Examining such contested
legality of administrative practices vis-a-vis zéns depends on their constitutional justifiabibty
‘rule of law’ rather than on administrative law iote of ‘rule by law’, administrative proceduresge.
justifying administrative decisions by ‘review, sea-giving and publicity/transparency’and claims
about the ‘inner morality’ of law, for instance defined by L.L. Fuller in respect of eight moral
principles governing relations between ‘ruler aotbd’ in pre-democratic, national legal systétns
yet contested in respect of international law. Askledgment of the fact that ‘there are specifiesul
of recognition in particular governance regimes'gtdbal administrative la®® must not obscure the
fact that customary international law requires ripteting these ‘overlapping rules of recognition’ i
special treaty regimes in conformity with the hunméghts obligations of the countries concerned.
These human rights obligations of UN member stategtional, regional and UN levels, like the law
of international organizations, have led to inciegisecognition of ‘common constitutional principle
limiting the legal validity and rules of recogniticof international administrative practicésThe
administration of justice and protection of Eurapéaman rights standards in tdadi judgment by
the ECJ illustrate that UN law might justify mudtilel judicial protection of human rights even vis-a
vis UN Security Council sanctiofs.

%6 Kingsbury (note 38), at 36; Stewart/Ratton SandBadin (Chapter 16), at (27); N.Krisch, Global Adrsinative Law

and the Constitutional Ambition, LSE Working Pap&/2D09. For a criticism of the unrealistic conceptof the UN
Charter as the ‘constitution of the internationaimoaunity’ see already: E.U. Petersmann, How to Reftimen UN
System? Constitutionalism, International Law ane@dmational Organizations, in: Leiden Journal oéingational Law 10
(1997), 421 ff. My description of UN human rightsM as part of an emerging ‘multilevel human rigbogstitution’
emphasizes the functions of human rights to pratetividual and democratic diversity and criticizeg lack of judicial
remedies in UN human rights law..

Cf. Dyzenhaus (note 49).
Kingsbury (note 38), at 41 ff.

On ‘rule of men’ as domination, and ‘rule of laas non-domination, see: P.Pettit, RepublicanismhAcFy of Freedom
and Government (Oxford: OUP, 1997). L. Fuller, THerality of Law (New Haven: Yale University Pres®? ed.
1969), identifies (in chapter 2) eight moral requients as being constitutive of ‘rule of law’, igenerality, clarity,
promulgation, stability, consistency of rules awodial behavior, non-retroactivity and non-contréalig nature of rules
which must also not require the impossible. J. Rag, Authority of Law (Oxford: OUP, 1979), at 214 éimphasizes the
need for additional requirements (such as judio@dépendence, judicial review, fair hearings).

Kingsbury (note 38), at 57.

Kingsbury's proposal of ‘incorporating into Hariisapproaches to the concept of law, and even inéortle of
recognition, a requirement of publicness’ (note &357) may lead to similar, yet methodologicallgrencontested legal
interpretations.
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62 Cf. note 53 above.
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V. IEL as Part of a Multilevel Constitutional House?

Conflicts law approaches, GAL approaches and doiistnal approaches to IEL share the view that
the ‘current reality requires a reframing of theeirstate paradigm of traditional international lnwa
more pluralistic and cosmopolitan framewotk.They disagree about whether ‘the divisions and
differences in regimes, interests and values ace wale and deep to support, at this point a
constitutionalist paradigm for global governan¥eTheir different responses to the global governance
problems appear to be largely due to the diffeymrspectives of private lawyers, constitutional,
administrative and international lawyers. Lawya@t common law countries with more nationalist
constitutional traditions rejecting rights-basedternational ‘treaty constitutions’ deliberatelyeus
administrative law terms (like international ‘cangive administrative law’) rather than constitrial
terms for the law of international organizationkelithe international treaty ‘constitutionssic)
establishing the ILO, UNESCO, WHO and FAO. Whilerépean lawyers tend to emphasize the
reality and normative legitimacy of multilevel ‘cstitutional pluralism’ - even inside the EU, whose
diverse national and regional constitutional suteys bear witness to its ‘Leitmotiv’ of ‘unity in
diversity’ (as underlined in the 2004 draft ‘Treasgtablishing a Constitution for Europe’) —, Anglo-
Saxon common lawyers often misunderstand propdeal&onstitutionalizing international law’ as
utopian insistence on a ‘single design or offiedr as a hegemonic European project aimed at
compensating Europe’s comparative lack of ‘hard govby additional ‘legal power based on
European conceptions of ‘global constitutionaliSfmAs the diverse private law, constitutional law,
administrative law and international law conceptialescribe and assess the ‘globalization’ of IEL
from different perspectives, it appears inapprdpria present GAL and constitutionalist conceptions
of the law of international organizations as ‘ai@ives’®’ Nor is it realistic to present international
organizations as ‘administrative agencies’ withoanstitutional constraints. The legal analysis of
‘global administrative law’ would benefit from aabwledging the diverse legal contexts of national
and international administrative rules and of thedicial review, which renders clarification ofelin
respective legal status as customary law or geperaiples of law more difficult.

International Law and Multilevel Order as a ‘Five t8rey House’'?

Cottier's contribution in Chapter 17 offers the mammprehensive analysis of the reality of
constitutional and legal pluralism by systematicalhterfacing the diverse, yet fragmented
constitutional, administrative and internationajdeand political science schools so as to explan
need for a coherent architecture of the differaial, cantonal, national, regional and worldwide
layers of governance and legal regulation. In @sttto the incremental ‘conflicts law’ and GAL
approaches, Cottier uses the image of a ‘five gthh@use’ in order to demonstrate the need for
integrating the different ‘partial conceptions’ L under a common roof based on a common
foundation. His ‘five storey house’ not only debes the existing realities of multilevel governance
more precisely than the Westphalian notion of oral sovereignty’. It also offers a more coherent

83 stewart/Ratton Sanchez Badin (Chapter 16), at (2).

Idem.
Stewart/Ratton Sanchez Badin (Chapter 16), at (28)

On European conceptions of the diverse privatepardic, national and international legal sub-systef European and
global governance as a mutually supportive, fumetiaunity to be interpreted in the light of humaghts and other
‘constitutional contracts’ of citizens see A. vondg8landy/P. Dann/M. Goldmann, Developing the PubBsnef Public
International Law: Towards a Legal Framework fool&l Governance Activities, in: German Law Jourdg008),
1375 ff. On the increasing acknowledgment alsoUs lawyers of ‘enabling constitutionalization’, fstraining
constitutionalization’ and ‘supplemental constibathlization’ by means of ‘international constitutéd norms’ see: J.L.
Dunoff/J. P. Trachtman (eds), Ruling the World? Citusbnalism, International Law and Global Goverpan
(Cambridge: CUP, 2009), at 10 ff.

Stewart/Ratton Sanchez Badin (Chapter 16), at (26).
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normative conception of multilevel economic govermand of its ‘constitutional analysis’. Like the
‘conflicts law’ approach, Cottier perceives cortilig interests and legitimate disagreements as
pervasive characteristics of national and inteomati societies and their legal systems. Even though
the higher degree of shared community values insaahstitutional democracies might enable a higher
degree of majority decisions in constitutional,istagive, administrative and judicial rule-making a
national levels, the large number of internal dotdlconfirms that peace remains ‘at risk as much a
home as abroad’. As the effectiveness of and vatyntompliance with rules depends on their
perceived legitimacy and on competing rights anerésts, the maintenance of agreement on common
principles and rules must be promoted through gl fairness, human rights protection, equal
conditions of competition and balancing of compgtinterests on all levels of the ‘constitutional
house’. Cottier emphasizes, like an increasing rarmolb other international lawyers, that the ‘task o
regional and global storeys, namely, to secure ogper balance and to prevent and remedy state
failures, is of key importance to the overall cémsibnal system® He convincingly criticizes
parochial balancing of interests that fails to defthe proper scope of boundaries, for instance by
refusing to distinguish between scientific risk esssnent and political risk management and by
neglecting adverse impacts of EU and US agricdlppobcies on less-developed countries.

The more frequent and more effective recoursettrnational adjudication in IEL than in UN human
rights law leaves ‘no doubt that the underlyingnpiples of international economic law enjoy
advanced levels of protection and implementatiamhpared with the more controversial conceptions
of liberties and distributive justice underlying Uhuman rights law: ‘people agree on general
concepts, but inherently disagree on specific amstof basic values such as freedom, democracy or
equality’ inside democracies as well as in trarisnat relations? This normality of rational
disagreement and of ‘incomplete contracts’ judifithe emphasis on process, reasonable legal
pluralism and ‘global coherence’ rather than onstaice on all levels of governance. Conflict and
peaceful dispute settlement of disputes must beadedged as sources of mutual learning and of
searching for ‘principled consistency’ on the badisubstantive rather than formal hierarcfyThe
‘main constitutional function’ of WTO law is defideas ‘shaping predictable and stable framework
conditions for domestic trade regulation, assuaggeed levels of market access, non-discrimination
and fair conditions of competitio™” Cottier concludes by identifying a number of cinsbnal
principles that ‘can be globally shared and forne tbommon core of global Z1century
Constitutionalism’: rule of law; human rights; ndiscrimination; mutual support; ‘equal legitimacy
of storeys’; ‘appropriate structure-substance pgsi; appropriate allocation of powers; represéorat
and voice; vertical and horizontal checks and lmdan shared sovereignty; hierarchies of storeys
based on fundamental values rather than formalimgnlkeffective decision-making and dispute
resolution’® Based on such principles, his paradigm of a ‘Bterey house’ offers a ‘constitutional
framework of potentially shared values while leaviample room for divergence and cultural

difference’”

8 Cottier (Chapter 17), at (21).

Cottier, at (23-24).
Cottier, at (25).
Cottier, idem.
Cottier, (27-30).
Idem, at (30)
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A ‘Constitutional Approach’ to IEL and Multilevel Eonomic Governance beyond Europe?

Cottier justifies the need for multilevel constitutalism primarily in terms of respect for reasdeab
disagreement and peaceful settlement of disputesigh fair procedures and mutually coherent
principles and rules. My own publications have adsophasized that the universal recognition of
human rights requires ‘constitutional’ and ‘cosmiitaa conceptions’ of IEL so as to supply global
public goods more effectively. The legitimate fuaos, regulatory problems, systemic nature and
dynamic evolution of IEL should be normatively ceived, and coherently developed, in the broader
context of the multilevel human rights obligaticensd common constitutional principles accepted by
all UN member states (cf. Table 1 above). As ammpta might serve multilevel economic regulation
in Europe, which can be understood only as an iatggart of multilevel constitutional systems
providing for constitutional rights of citizens atehislative, administrative and judicial institoris
designed to protect constitutional rights. The psmal ‘bottom-up multilevel constitutional approach’
to international economic regulation shares thalisepremises’ that

0 ‘legalism’ has no intrinsic value;
0 ‘law cannot control behavior unless legal instiing support it’; and

0 without legal institutions — ‘legislatures, enfarge courts — international law is unavoidably
weak’."

Yet, in contrast to the often arbitrary ‘cost-bétiejustifications of ‘utilitarian arguments’ for
‘efficient violations’ of international law, constitionalism argues for limiting ‘rule by law’ thrgt
constitutional safeguards of ‘rule of law’ acrossntiers based on respect for human rights and the
legitimate diversity of constitutional democraci€be ‘conflicts law’ and GAL approaches also aim at
promoting transnational ‘rule of law’ through fgirocedures. But their different private law- and
common law-pedigrees avoid human rights and ‘ctuiginal justice’ as constitutional principles for
IEL, for instance on the ground that domestic coratitalism should remain the primary site for
controlling problems of global governance and mtg human rights. Some GAL proponents
acknowledge that ‘constructing the accountabilitglobal governance around delegation and control
— and thus addressing legitimacy issues througtptisen ofdomesticconstitutionalism — bears only
limited promise.”® For, even if citizens have more trust in and demiixz control over domestic
governance institutions, the individual influenck most states on global governance institutions
remains marginal. For instance, ‘opting-out’ inegtianal agreements may entail prohibitive costs lik
exclusion from the markets of other WTO members.

European integration law illustrates how ‘multileeenstitutional strategies’ of empowering, limgin
and complementing multilevel regulatory instituionan enhance individual and democratic self-
governance and the problem-solving capacities ggonents. Not only national constitutions, but
also international treaties constituting, limitingd complementing multilevel governance powers for
the collective supply of international public goadiffer enormously depending on their respective
constituencies and regulatory problems. The englifiterrelationships between diverse criteria of
‘input-legitimacy’ and ‘output-legitimacy’ of inteational organizations remain contested and offer n
universally agreed model for realizing democrattf-governance across borders in order to protect
‘global public goods’ For instance, the less ‘parliamentary democraay effectively represent and
protect all affected interests in transnationalutatpry bodies, the stronger may be the need for

" Pposner (note 3), at xiv.

> Cf. Petersmann (note 8).
Krisch (note 56), at 3.

Cf. D. Held, Democracy and the Global Order (OxfdddUP, 1995); J. Bohman, Democracy across Bordexo(@
OUP, 2007).
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compensatory ‘participatory democracy’ and ‘deldiise democracy’ recognizing procedural as well
as substantive cosmopolitan rights of all citizaffected by international economic regulatibiet,
proposals for rights-based democracies remain staatefrom both libertarian and communitarian
perspectives, notably by lawyers in common law toes that deny the ‘indivisibility’ of human
liberty rights and constitutional protection of eomic liberties subject to their legal ‘balancivgth

all other constitutional rights. Without ‘countervailing cosmopolitan rights’, theecessary
strengthening of global institutions for the cotlee supply of global public goods risks reinforgin
power asymmetries and historical privileges notyoaimong countries (e.g. in the UN Security
Council and the Bretton Woods institutions), busoalamong non-governmental civil society
organizations to the benefit of powerful, indudtitdobies.

V. Why Does IEL Fail to Protect Global Public Good®

Due to their limited ambition to improve the legiacy and accountability of transnational governance
institutions only incrementally without reformingpet ‘constitutional failures’ of international law,
neither ‘conflicts law’ nor ‘GAL approaches’ off@ystemic analyses of the ever more important
policy problem of why governments fail to protegldbal public goods’ effectively. In their
evaluation of international rules and adjudicati@onflicts law’ and ‘GAL approaches’ tend to focus
on ‘state interests’ rather than on the collectinterests in more effective protection of humartig
and other ‘global public goods’ that are of everrenexistential importance in the 2&entury. For
instance, US proposals for transferring the ‘Chewdoctrine’ in US administrative law (requiring
executive and judicial deference vis-a-vis the diegor) to WTO law could undermine the explicit
objective of the WTO dispute settlement system tovigde ‘security and predictability to the
multilateral trading systenf®

Why Do Governments Fail to Protect ‘Global PublicoBds’ and Prevent the ‘Tragedy of the
Commons’?

The climate change crisis and the destruction ofliersity illustrate the ‘tragedy of unregulated
commons’: without appropriate regulation, self-retted individuals, acting independently and
rationally, risk depleting shared limited resouresen if this is not in anyone’s long-term interést
As overuse of shared ‘common goods’ (like the éardtimosphere) and other ‘market failures’ are
caused by ‘rational egoism’, the ‘collective actiproblems’ in protecting ‘common goods’ and
‘public goods’ confirm the need for constitutiomabulation mandating individuals and institutions t
correct ‘market failures’ and ‘governance failurébrough constitutionally agreed ‘principles of
justice’ which, in order to become effective, ndedbe institutionalized by means of democratic
legislation, administrative regulation, judicial ntedies and other accountability mechanisms.
‘Governance failures’ in the collective supplyinfernationalpublic goods - like transnational rule of
law, human rights, an efficient common market, deratc peace and ‘sustainable development’ — are
caused by ‘rational egoism’ and harmful ‘exterriedit that can often be ‘internalized’ most effeetiv

by providing adversely affected citizens and stat#h ‘countervailing rights’ and institutional and

B cf. Petersmann, From State Sovereignty to the I8@ray of Citizens' in the International Relatiorsa_of the EU? in:

N. Walker (ed), Sovereignty in Transition (Oxfokdart Publishing, 2003), 145-165

Cf. R.E. Howard-Hassmann/C.E. Welch (eds), EconomghtRi in Canada and the United States (Philadelphia:
University of Philadelphia Press, 2006).

Cf. E.U.Petersmann, Multilevel Judicial Governanéénternational Trade Requires a Common ConceptioRwé of
Law and Justice, in: JIEL 10 (2007), 529-552.

The ‘tragedy of the unregulated commons’ was fiedcribed by G. Hardin, The Tragedy of the CommansScience
162 (1968), 1243-1248.
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judicial remedies. Inside states, the diverse sguy solutions to ‘public goods problems’ - such a
human right¥, regulation like competition rules and permit/dins systems, privatization and
collective property rights in limited resourcesend to acknowledge this need for actionable rights
individuals such as access to information, paritpy decision-making, access to justice and jadlici
protection of rule of law. At the international &y however, the Westphalian paradigm of
‘international law among sovereign states’ contiteimpede cosmopolitan conceptions of IEL and
stronger institutions capable of protecting intéioral rule of law and other international ‘public
goods’. Without enlisting and empowering individsjabusiness and civil society in the joint
production of public goods, ‘Westphalian top-dowppmaches’ of UN law — as illustrated by the
intergovernmental coordination approach of UN emwmnental agreements — will continue to fail
protecting human rights, rule of law and othergenfinterrelated international public goods. Like
democratic governance, economic and environmentakergance based on environmental law
principles like ‘polluter pays’, ‘precautionary peation’, ‘sustainable development’, prohibition of
transboundary harm and ‘common but differentiag=ponsibilities’ cannot become effective without
rights-based, participatory regulation within a risttutional bottom-up framework’ protecting
individual rights, responsibilities and judicialnmedies in order to limit ‘governance failures’ imet
supply of international public goods.

Modern ‘public choice theory’ emphasizes that thenln rationality of thGomo economicugrivate
choices in economic markets within the existinggesuinay not be different from the rationality of the
homo politicus’choices in ‘political markets’ for new rules. Hendbe increasing regulation - at
private and public, national and international lsve of transnational economic activities often
pursues not only ‘public interests’ like governnantorrection of ‘market failures’ and collective
supply of public goods. Regulation of economic mesgkis often ‘simply an instrument (...) which
market actors lobby for, deploy, avoid, or simpipore in the pursuit of their own interestsThe
inadequate financial market regulation and banlgapervision resulting in the financial crisis of
2008, like the powerful lobbying and political ogieon against new international regulation (efg. o
‘hedge funds’ and ‘banking bonuses’), illustratatthanking and company laws often protect business
interests more effectively than consumer welfared dshareholder value.” Similarly, public
international trade law continues to be all to@ofinanipulated by producer lobbies and regulataors f
the benefit of powerful ‘producer interests’ at thepense of consumer welfare, which is nowhere
mentioned in WTO law. In 2009, the political oppimsi - by a Republican minority in the US Senate
with support from thousands of industry lobbyist®f- health care reform and other legislative
proposals for job creation, climate change preeantibanking and financial regulation, and
conclusion of trade agreements illustrated thetéichiproblem-solving capacity’ even of the world’s
‘single superpower’ to remedy obvious ‘market fedlsi and ‘regulatory failures’. According to
former Vice-President Al Gore, ‘the failure by tBenate to pass legislation intended to cap American
emissions before the Copenhagen meeting guaratitaethe outcome would fall far short of even the

minimum needed to build momentum toward a meanlrsgflution’ #*

82 The dual nature of human rights — as both ultireads (such as recognition and protection of hudiginity and human

liberty as ‘inalienable’ and ‘indivisible’ humangtits) and means to an end (such as civil, poljiteenomic and social
human rights as means for protecting human digaity individual self-realization) — is well refledtén UN human
rights law.

Cf. J.Black, Empirical Legal Studies in Financialikizts: What Have We Learned? in: LSE Law, Society Economy
Working Papers 4/2010, at 1.

Cf. Al Gore, We Can’t Wish Away Climate Change, intehmational Herald Tribune March 1, 2010, at 8,0admg to
whom the reasons for the heightened oppositiomhstraints on the use of carbon-based fuels aprinzipal source of
energy are primarily economic: ‘some industries anthpanies whose business plans are dependentrestrained
pollution of the atmospheric commons ... are ferosipufighting against the mildest regulation — jast tobacco
companies blocked constraints on the marketingigédrettes for four decades after science confirried link of
cigarettes to diseases of the lung and the heart.’

83

84

24



The Future of International Economic Law: A Reseakgenda

Time for a ‘Paradigm-Shift’ in International Econont Regulation?

The collective action problems in supplying ‘glolmaiblic goods’ — like a mutually beneficial world
trading system, international energy security, pntion of climate change, and international rule of
law — illustrate the need for citizen-oriented ogptions of IEL in order to promote market-driven
incentives for rule-compliance, stakeholder pgsttion, consumer-driven competition, citizen-driven
democratic governance and legal and judicial adedulity in the supply of international public
goods. The universal recognition of ‘inalienablahfan rights justifies interpreting the ‘primaryesi

of conduct and ‘secondary rules’ of recognitionamfpe and adjudication of international law no
longer only in terms of rights and obligations tdtes, but also of their citizef’sSuch a ‘paradigm
change’ is justified also by the neglected custgmaw requirement of interpreting international
treaties, and settling international disputes, Ganformity with the principles of justice and
international law’, including human rights — as koifly recalled in the Vienna Convention on the
Law of Treaties (VCLT) and Article 1 of the UN Clen®®

All UN member states have acknowledged the neetsimtainable development’ focusing no longer
one-sidedly on economic growth, but also on prasacbf the environment and of human rights as
normative bases for evaluating ‘human developméhtizens also share the historical experience that
democratic supply of ‘national public goods’ forethenefit of citizens and their human rights has
required ‘legal systems’ protecting the legitimand effectiveness of ‘rule of law’ by means of five
different kinds of rules and institutions: (1) ctingional, (2) legislative, (3) administrative, )(4
judicial and (5) international rules and institutsofor democratic governance and protection of
constitutional rights by means of ‘rule of law.'n8lar to the adoption of national constitutions by
almost all UN member states (including a few unernt'‘common law constitutions’), the collective
supply of ‘international public goods’ requires aultilevel ‘constitutional system’ limiting the
inevitable ‘collective action problems’ among s&tnd among citizens by international rules and
institutions with constitutional, legislative, admstrative and judicial functions, in close coofiena
with domestic legal systems controlling and implativeg international rules at national and sub-
national levels. European integration confirms thath ‘multilevel constitutionalism’ integratingeth
different local, national and international layefslegal, economic and environmental governance is
not a utopian fantasy. But it can only succeed tmtguting constitutional rights of citizens, rulé o
law, respect for democratic governance and allonatif powers in conformity with principles of
‘subsidiarity’. Even though multilevel governancer finternational public goods focuses on
functionally limited fields - like on open and roatly beneficial world trading system, internatibna
monetary stability and freedom of payments, develat assistance for LDCs, protection of the
environment -, the horizontal and vertical inteatelnships among public goods’, and their
dependence on transnational rule of law and ‘hungiits coherence’, call for a mutually coherent
approach based on multilevel ‘constitutional plisral’

& Arguably, Harts’ conception of international lawas stated in the first edition of his ‘Concept afil published in 1961

and repeated in the second 1994 edition - as ase¢xf ‘primary rules of obligation’, lacking aifiad ‘legal system’ of
primary and secondary rules (cf. Hart, note 182#4), is no longer justifiable for many areas ofd@im economic
integration law as interpreted and applied by maipEuropean and worldwide jurisdictions and colspty dispute
settlement systems.

8 The relevant text in the Preamble of the VCLT - vitg in mind the principles of international law kadied in the

Charter of the United Nations, such as ...universapeet for, and observance of, human rights and afnedtal

freedoms for all' — refers not only to ‘conditionader which justice and respect for the obligatiarising from treaties
can be maintained’, but also to ‘principles of iostand international law’ in the preceding subagaaph. This is in
conformity with the recognition in numerous leggstems that human rights constitute not only irdlial rights, but
also corresponding obligations of governments apdnc¢iples of law’ to be taken into account in kgtion,

administration and adjudication.
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Proposition 3: Need for a ‘paradigm shift’ in interpreting and developing IEL so as to protect
global public goods more effectively

« The prevailing conception of IEL as ‘public intetiomal law regulating the economy’ lacks legitimacy
and effectiveness due to its treatment of citizsnsere objects of international law, its neglddtlonan
rights coherence, and its inadequate protectiagiaifal public goods. Proposals for transformingaret
administrative law principles (like the US Chevraloctrine of judicial deference) into ‘globa
administrative law’ may lack constitutional justidition at the international level.

» The competing conception of IEL as ‘multilevel eoaric regulation’ (e.g. in trade, investment and
environmental agreements) remains too often domihay industry lobbies to the detriment of general
consumer welfare and global public goods (as et by the 2008 financial crisis and its ‘regofgt
gaps’, one-sided investor-state arbitration, oiv@ngéion of international competition rules by produ
lobbies).

- European ‘multilevel constitutionalism’ has protgtthuman rights, consumer welfare, internationkd fu
of law and ‘sustainable development’ in the 30 E&untries more effectively than in other regional
regimes. The history of constitutionalism and ofvgyqmance failures in the collective supply |of
international public goods suggests that intermati@conomic regulation, like other fields of imtational
law, should be conceived from a constitutional pecsive as a ‘fourth branch of governance’ that ca
protect international public goods effectively only ‘multilevel constitutional systems’ promoting
legitimacy and coherence among the local, natiorional and worldwide levels of governance and
rights of citizens.

- The increasing recourse to regional ‘economic toak of the willing’ must be supplemented by
‘functional coalitions’ for collective supply of fernational public goods (e.g. countries acceptiagpon
reduction commitments, emission trading, joint iempentation and clean development mechanisms for
climate change protection). EU law confirms thathsuregulatory competition’ can promote higher
regulatory standards and public goods without ee'ri@ the bottom.’

VI.  Need for Cosmopolitan Conceptions of Internatimal Regulation of ‘Global Public
Goods™?

Ever more international trade, investment, labad anvironmental agreements follow the trend in
other fields of international law (like human rightaw, international criminal law) of recognizing
individuals and non-governmental organizations w@gexts of legal rights not only under domestic
laws but also under international law. As all 19R hember states have accepted human rights
obligations under UN law and have time and agatomérmed the ‘universal, indivisible, interrelated
interdependent and mutually reinforcing’ nature hofman right¥, natural persons — rather than
juridical persons like states, international orgatibns and non-governmental organizations (like
companies) - have become ‘the primary internatioegdl persons and the primary members of the
global constitutional community® The principle of state sovereignty ‘has alreadgrbeelegated to
the status of a second-order norm which is derifveich and geared towards the protection of basic
human rights, needs, interests, and secufits ‘everyone has the right to recognition everywehas

a person before the law’ (Article 6 UDHR, Articlé 1CCPR), human rights call for a *humanization

87 Quoted from UN Resolution 63/116 of 10 December&68 ‘the 66' anniversary of the Universal Declaration of
Human Rights’ (UN document A/RES/63/116 of 26 Fehy24109).

Cf. A. Peters, Membership in the Global ConstitloCommunity, in: J. Klabbers/A. Peters/G. Ulfsteifhe
Constitutionalization of International Law (Oxfor@UP, 2009), at 157.

A. Peters, Humanity as the Alpha and Omega of ®ayety, in: EJIL 20 (2009), 513, at 544.
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of international law®® In addition to the rights and duties conferred ibternational treaties on
individuals and legal persons, also general rufeimternational law may be applicable to non-state
actors, including implied powers as derived by rimééional courts from ‘the necessities of
international life®*. Especially in citizen-driven areas of internatibtaw like international economic
relations where competition, investments, savipgsduction, trade and consumption are dominated
by individuals, citizens and their ‘human righthtave international rights’ must be integrated ithte
international legal process. Hence, IEL rules sthdug interpreted for the benefit of citizens as
protecting individual rights to democratic parti&ijpn (at least by ‘voice’ if not by ‘vote’) in
international economic regulation as well as indli’l legal and judicial remedies vis-a-vis economic
regulation’? As in consumer-driven competition and common markses inside constitutional
democracies, citizens must be legally recognized ewnstitutionally protected as primary legal
subjects also in theitransnational division of labor and economic cooperation acrassional
frontiers. Customary international law requiresipteting treaties and settling international dispu
‘in conformity with principles of justice’ and humaights — as explicitly recalled in Article 1 dfe
UN Charter, in the Preamble of the VCLT, as wellimghe jurisprudence of international courts
regarding legal and social responsibilities of igawvernmental organizations.

In Europe, citizen-oriented, rights-based conceptad IEL have proven to be a constitutional
precondition for reducing the collective action deans in protecting human rights, democratic peace,
a common market, rule of law and sustainable dewadmt across the 30 member states of the EEA.
These European experiences are relevant also degqgping human rights, rule of law and protection
of the environment beyond Europe. The continuirigbgl warming’ illustrates not only the urgency
of overcoming the false dichotomy of the internaéilbeconomy, the environment and constitutional
democracy. As international ‘market failures’, piilbn of the environment and ‘governance failures’
are caused by individual conduct of citizens anlitipians, the necessary protection of ‘sustainable
development’ calls for additional ‘constitutionastraints’ protecting and promoting ‘public reason’
as defined by human and constitutional rights @ézens more effectively beyond state borders in
order to enhance stakeholder-participation, legitynand effectiveness in international rule-making
and rule-enforcement. As it is citizens who prodacel consume goods and services, invest their
savings, pollute the environment, compete in ecanomarkets and shape democratic governance,
citizens must be recognized as legal subjects dachocratic owners’ also of IEL with individual
rights to challenge harmful governance restrictiomstrictive business practices and environmental
pollution in courts of justice. Discretionary gomance powers to restrict mutually beneficial trade,
distort competition among citizens, and permit aseenvironmental pollution run counter not only to
welfare economics (focusing on market-driven decisnaking) and ‘public choice economics’
(focusing on political decision-making processelslit also to the constitutional mandates of
governments to promote human welfare by protedtingan rights.

In order to protect citizens more effectively agaiabuses of foreign policy powers, the rules and
institutions of IEL must be designed no longer oa#y ‘international law among states’ (as in the
United Nations and UN Specialized Agencies) bub as ‘cosmopolitan law among individuals’ and
‘international law among peoples’ (as in Europeaonemic law). Human rights require conceiving
markets no longer as neutral arenas for private petition and self-regulation but rather as
‘constitutional constructs’. As in the common mark@verned by EU law, protection of general
consumer welfare, of non-discriminatory conditiamiscompetition and of ‘sustainable development’

9 Cf. T. Meron, The Humanization of International Lé&@xford: OUP, 2006).

Cf. F. Green, Fragmentation in Two Dimensions: T@&'s Flawed Approach to Non-State Actors and Iragamal
Legal Personality, in: Melbourne Journal of Inteio@al Law 9 (2008), 47 ff.

91

% 0n the long-standing international law traditiasfsrecognizing individuals as legal subjects ofemftional law see:

Peters (note 88), at 158 ff; J.E. Nijman, The Cohoépnternational Legal Personality: An Inquirytanthe History and
Theory of International Law (Oxford: OUP, 2004).
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depend also on empowering citizens and their doitisthal rights in a multilevel legal framework
providing for constitutional, legislative, adminmitive and judicial protection of equal citizenhig
and common interests of citizens. The extensiothefEU’'s common market to EFTA countries by
means of EEA law and bilateral free trade agreesngng. with Switzerland) illustrates the potential
diversity of legitimate rules and institutions fogalizing agreed policy objectives. The legal and
institutional choices necessary for transforming. iBto a more effective instrument for protecting
international public goods depend not only on eagnoand political efficiency arguments as
explained by welfare economics, public choice themmd comparative institutional analySesut
also on international agreement on ‘overlappingn@ples of justice’ and their multilevel
constitutional, legislative, administrative andigidl protection.

Proposition 4: Collective supply of public goods rguires a multilevel constitutional framework
institutionalizing human rights and cosmopolitan ‘public reason’

« Just as citizens in all states have found it necgs® establish (un)written constitutions for demadic
supply of national public goods, so do transnatiooallective action problems’ require ‘constitutial
principles of justice’ and their protection by tsmational rule-making, multilevel administrationdan
judicial protection of Rule of Law. European lahugtrates the legitimate diversity of competingéty
constitutions’ (like the ECHR, the EU and EEA ties} and the need for respecting ‘constitutional
pluralism.’

» The need for ‘multilevel constitutionalism’ is cinmhed by the ‘composite nature’ of internationabpa
goods like human rights, Rule of Law and sustamait@velopment, whose international protection must
build on their local and national protection in fmmity with ‘principles of subsidiarity’. Nationaand
cosmopolitan constitutionalism may be perceivedcasiplementary floors of ‘constitutional houses’
protecting citizens.

« The ‘discourse failures’ inside states underlyingrrhful ‘transnational externalities’ require
‘institutionalized leadership’ for promoting ‘globjaublic reason’ and global public goods (eg indefent
institutions for monitoring, assessment, early wagn coordination and for legislative proposals
concerning international public goods following tb®ample of the EU Commission as guardian| of
‘community interests’). National democracy must bapplemented by transnational ‘deliberative
democracy’ and rights-based ‘participatory demogran order to promote democratic support for
international public goods and limit ‘“xenophobigopdarism’.

» Human rights and other ‘cosmopolitan principlegustice’ require co-financing of international pigb
goods and of ‘coalitions of the willing’ in ordey promote ‘capacity building’ (e.g. based on thagple
of ‘common but differentiated responsibilities’)dasocial ‘solidarity on the ground’.

« The Rule of Law necessary for the collective suppflyinternational public goods requires multilevel
judicial protection not only at the discretion betrulers, but for the benefit of citizens basedtoherent
‘principles of justice’ (such as individual accésgustice, ‘judicial comity’, ‘human rights cohereg’).

% ¢t N Komesar, Imperfect Alternatives: Choosingtitnons in Law, Economics and Public Policy (Clyjoa

University of Chicago Press 1994); idem, Law’s Limithe Rule of Law and the Supply and Demand of Right
(Cambridge: Cambridge University Press 2001).
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