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Abstract

Article 23 of the Treaty on the Functioning of tBaropean Union (TFEU) provides for the right of
EU citizens to diplomatic and consular protectigrMember States other than the State of nationality
in the territory of a third country. But what ateetconcepts of diplomatic and consular protection
embodied in that Article? Are those typical of pabhternational law or rather novel concepts with
autonomous meaning derived from EU law? This papdresses this question and examines what are
possible effects of Article 23 in terms of oppdbhof the concept of EU citizenship to thirdagés

as well as in terms of justiciability of the EUizen’s right to obtain protection from a non natb
Member State in a third country. The paper condubat political and legal practice of the EU afd o
Member States has yet to provide clear answersesetquestions
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l. Introduction

Art. 23 of the Treaty on the Functioning of the &ean Union (hereafter TFEU), which corresponds
to ex-art. 20 of the EC Treaty (hereafter ECT) vjdes for the right of EU citizens to diplomaticdan
consular protection of Member States other thanStae of nationality in the territory of a third
country. This article states thafe]very citizen of the Union shall, in the territoof a third country in
which the Member State of which he is a nationalasrepresented, be entitled to protection by the
diplomatic or consular authorities of any Membeat8t on the same conditions as the nationals of
that Staté

Art. 23 TFEU raises problems both of internatioaad EU law. First, because the concepts of
diplomatic and consular protection are mainly deglifrom international norms, which, at this stage,
include, besides treaty layprovisions of customary origin binding for albSts. Second, because it is
not clear whether the EU intends to adopt the quiscef diplomatic and consular protection with thei
original meaning as generally recognised in intéonal law or rather with an autonomous meaning
and in accordance with EU law. In addition, whateivgerpretation of these concepts the EU may
choose to adopt, diplomatic and consular proteatust be always exercised with respect to third
countries, which, patently, are not bound by EU. [@his makes it necessary to determine whether the
protection that art. 23 TFEU intends to ensure @ ditizens also entails certain obligations of
international law binding third States too.

The limited enforcement practice with respect teagx 20 ECT, requires that we ascertain the scope
and effectiveness of the right, provided for irstaiticle, on the basis of some other availablecssu

First of all, one must determine whether or not 28 TFEU establishes a true individual right to
diplomatic and consular assistance to which angabbn of EU Member States corresponds. Such
determination is important since much doubt exastso whether a right of this kind can be affortted
individuals under general international law.

Secondly, since art. 23 is included in Part lited Treaty on the Functioning of the EU that deadth w
the rights of EU citizen$,in order to understand whether the right to digtim and consular
protection has the same effectiveness of other ikkes’ rights, one must examine the scope of the
concept of EU citizenship and its correspondingytsgin particular, since some rights of EU citizen
such as freedom of movement and residence andgtiteto vote, have been most frequently invoked
before national and EU courts, it will be usefubtmalyse this case-law in order to understand veineth
some general principles, which have been highlajtitg the European Court of Justice (hereafter
ECJ) with regards to these rights, might be aldpfhefor the interpretation and application of the
right established by art. 23 TFEU.

Thirdly, in order to ascertain whether the rightitplomatic and consular protection is also recsguai

at the international level, one must analyse thetmecent developments of international law in this
field. Although the EU has achieved a considerafileience and authority within the international
community, one must admit that international lawsfahort of providing the specific obligations
offered by the EU with respect to diplomatic andsdar protection. Therefore, some EU provisions
may not correspond to international obligationgitfier customary or treaty origin.

1961 Vienna Convention on Diplomatic Relations a8@3LVienna Convention on Consular Relations. i&fa for a
thorough analysis

Part 1l of the EC Treaty was entitled “Citizenshiptbé Union”. Part Il of TFEU is entitled “Non-Didorination and
Citizenship of the Union”.
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After this general analysis, we must finally exaeitthe concrete practice of the EU and Member
States in the exercise of diplomatic and consulactions with respect to EU citizens in order to
determine whether some legal or practical developsnieave occurred in EU law as to the right that is
established by art. 23 TFEU.

Against this general background this paper willmexee the viability of some normative solutions,
which have been suggested by EU organs - sucheagossibility of any Member State and the EU
itself to ensure the consular and diplomatic ptatacof EU citizens - and will try to assess whethe
these solutions have sufficient legal grounds bottler EU and international law.

. Consular and Diplomatic Protection in EU Law

a. Preliminary Remarks

To understand the extent to which consular ancbdiptic protection is guaranteed by EU law, we
must, first of all, ascertain whether such protactentails a perfect individual right of EU citizen
comparable to generally recognized rights, sucfreedom of movement or the right to vote. The
recognition of this right would entail the obligati of EU Member States of guaranteeing diplomatic
and consular assistance as well as the possilfbityEU citizens to invoke a Member State
responsibility for failure to provide such assist@m a given case.

Among the rights of EU citizens sanctioned in Rarof the TFEU, the right to diplomatic and
consular protection is the only one that, so fas hever been invoked before national courts (ayd,
means of preliminary ruling, before the ECJ). Néweless, if we can concretely demonstrate that the
right, sanctioned in art. 23 TFEU, has the samallegture and effects for the purpose of its
justiciability as other rights, which are providit in Part I, the issue arises of what legal rdies

are open before national and EU courts to a pasanhas been denied consular assistance.

In order to achieve such a result, we must, fifsalh ascertain whether art. 23 TFEU is aimed at
creating an individual right to diplomatic and colas protection. For this purpose, we have to take
into account some relevant features of this articé the legal context to which it belongs.

Art. 23 TFEU states that]e]very citizen of the Union shall...be entitled farotection by the
diplomatic or consular authorities of any Membeat8t on the same conditions as the nationals of
that Staté. From a textual analysis of this norm, the wordiof which is almost the same as that of
ex-art. 20 ECT, it appears clear that the draftdfrdhe EC Treaty intended unconditionally to
guarantee this protection of EU citizens. In fabgy used the mandatory “shall” rather than the
suggestive “should”. The latter expression usualtyails a mere exhortation for States, while the
former corresponds to an obligation.

Secondly, the text of art. 23 highlights an impottéeature of the right to consular and diplomatic
assistance characterising all the individual rigtitat are recognised by EU law, which is the
prohibition of any form of discrimination betweesréign individuals and nationals in the enjoyment
of such rights. Stating that diplomatic and consaksistance must be guaranteed by a Member State
to EU citizens 6n the same conditions as the nationals of thaeStart. 23 TFEU patently prohibits
such discrimination. Not surprisingly, the Treaty the Functioning of the European Union includes
provisions concerning both EU citizenship and ni@wimination in its Part flwith the purpose of
highlighting the importance of ensuring the sanghtd, or at least the most similar treatment, bf al

% Forthe importance of the combination of the cotegb non-discrimination and EU citizenship in Plaf TFEU see

also E. Crespo Navarro, La Jurisprudencia del TJCHaeria de Ciudadania de la Union: una Interpréta@enerosa
basada en la Remision al Derecho Nacional y enietipio de No Discrimination por razon de la Naabdad, in
Revista de Derecho Comunitario Europeo, 2007, p.9823-at. p. 910.
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EU citizens. Thus, as to the non-discriminatoryrabter, the right that is established by art. 2EUF
does not seem to be different from other EU ciszeights. A Member State may deny the individual
right to consular and diplomatic assistance of natienals only if the right was not regulated i it
national legal order. In this case, the EU MembiateSwould not incur liability for a breach of the
obligation of non-discrimination since it is actyahot obliged to guarantee the consular and
diplomatic protection to its nationals. At the satmee, if the real intent of the drafters of the EC
Treaty was to add a new right of EU citizens by nseaf art. 20 ECT, EU Member States, which do
not provide for a similar right in their nationagal orders, would be equally bound to ensure that
right by virtue of their being parties to the Elgaties. Therefore, it appears necessary to detertimin
concrete effects of art. 23 TFEU in order to asgenivhether or not EU Member States have intended
to subject themselves to the obligation of ensucimgsular and diplomatic protection in respect of E
citizens.

Thirdly, taking into account the EU legal contetkte right to consular and diplomatic protection is
also included in art. 46 of the Charter of FundaleRights. The insertion of this right in the Ctear
seems to recognise its nature as an essentialdodivright? Although the Charter was not a binding
legal instrument until the entry into force of thigbon Treaty and, thus, the rights that are sanctioned
in it could not be similarly considered binding 80 Member States, one cannot deny that the Charter
has always been an authoritative interpretativieuntent that help us to support the opinion that th
right, established both by arts. 23 TFEU and 4hefCharter, is a proper individual right.

Finally, if we analyse art. 23 TFEU in the legahtext in which it is included, i.e. Part Il of tieeaty

on the Functioning of the EU, dealing with EU @tiship, we realize that it also provides for sdvera
EU citizens’ rights the status of which, as induad rights, is unconditionally recognised. In ortier
ascertain the scope and effectiveness of thestsrighe must, first of all, understand what legaius

EU citizenship entails. Art. 20 of Part 1l of thé=EU, which duplicates ex-art. 17 ECT, states that
“[e]very person holding the nationality of a Membert&tshall be a citizen of the Union. Citizenship
of the Union shall be additional to and not replatational citizenship Thus, if the only way to be
an EU citizen is first to be the citizen of a Memi&tate, such States clearly have the power to
determine whether or not an individual can enja@y tights that EU treaties provide for in respect of
EU citizens. However, the ECJ has established aegemmon principles in order to ensure, at least,
the same rights of the individuals that undeniagtjoy the citizenship of a Member StatEor

See A. Rey Aneiros, Hacia el Reforzamento de la DamdenExterior de la Ciudadania Europea, in RevistBelecho
Comunitario, 2007, p. 9-43, at p..16

Treaty of Lisbon amending the Treaty on Europeaiot) and the Treaty establishing the European Coritygigned
at Lisbon, 13 December 2007, in O.J., C 306, 17 Dbee 2007, p. 1 ff. .The Charter has just becomdibgwith the
entry into force of the new EU Treaty that, at @rtstates: “[the Union recognises the rights, freedoms and ppiesiset
out in the Charter of Fundamental Rights of the fpa&an Union of 7 December 2000, as adapted at Sitagh on 12
December 2007,which shall have the same legal \adutbe Treati€'s

For the use of the Charter as interpretative inggninsee the ECJ decision in the Jégo-Quéré case3/0226n ECJ
Reports, 2004, p. 1-03425. Most recently, see thai Kase, C-402/05bidem 2008, p. 1-06351

One must recall the leading role of the Michelgttigment, in which the Court pointed out that, alihlo Member States
are free to choose their rules for the attributddreitizenship, nevertheless, such rules must msistent with EU law
and, in particular, with its fundamental principl&ee the Micheletti case, C-369/90, in ECJ Repo#@2 1p. 1-04239.
This case concerned an Argentine-ltalian citizex tiitended to use his Italian citizenship to residSpain. Spanish law
stated that, in cases of dual nationality, wherighee nationality was Spanish, the nationality esponding to the
habitual residence of the person concerned beferarhival in Spain should have taken precedenc#is specific case,
Argentine citizenship. Thus, Mr Micheletti couldtrime considered an ltalian citizen and, thus, dilhrave the right to
reside in Spain. The ECJ established that the pomgisof Community law concerning freedom of estdinlient
precluded a Member State from denying a nationahradther Member State who possessed at the saretlien
nationality of a non-member country entitlementttat freedom on the ground that the law of the State deemed him
to be a national of the non-member country. In shile conclusions of the Court reaffirmed Statesedom of
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example, dealing with the requirements for the ge@n of citizenship, Member States must take
into account general rules, such as the principlemn-discrimination and legality. Some of thehtig

of EU citizens, which are provided for in Part flthe TFEU? have been repeatedly declared by the
ECJ as fundamental individual rights, such as ikt to free movement and residence in the EU
territory and the right to vote at municipal anddean Parliamentary electiohs.

In light of the above, it would seem illogical tayae that the right provided for in art. 23 TFElbfsaa
different nature than the other rights sanctiomethe same part of the TFEU. In addition, the Lisbo
Treaty has slightly modified Part Il by adding amice which expressly lists EU citizens’ rights,
including the right to consular and diplomatic atsice?’ Thus, the right established by art. 23 TFEU
seems now assimilated to the other EU citizen$itsigeven from the formalistic point of view).

(Contd.)
attributing their citizenship. Nevertheless, ti@ter dictumstating the duty of States of compliance with gipies of EU
law opened the possibility, for the EU itself, @fifig some uniform requirements for the attributioh citizenship.
Moreover, recent ECJ's case-law has considered, oasracy to EU law, national norms that, althoughnno
discriminatory, limit EU citizens’ rights in a disgportionate or unjustified manner. For instanoehie Morgan case, the
ECJ stated that national law sanctioning that Stedats for studies can be only used to study iitdey of the granting
State entailed an unjustified restriction of theeftom of movement of EU citizens. C-11/06, ECJ Rep@@07, p.
09161 For an overview see Editorial Comment, Two-Spee@&iship? Can the Lisbon Treaty Help Close the Gap?
From non-discrimination to unjustified restrictian, CMLR, 2008, p. 1-11, at p. 2. Similarly, the ERak attempted to
restrict cases of reverse discrimination, whichhhigllow Member States to ensure EU citizens’ sghith respects to
the nationals of other EU countries only, but mofavour of their own citizens. For this reasorg BCJ has provided a
restrictive interpretation of the concept of intrsituation that notoriously falls outside the pemf EU law. See the
Sevinger case, C-300/04, in ECJ Reports, 2006, P558Mr Sevinger was a Dutch citizen born and exsidh Aruba, a
Dutch extra-Community territory. Under Dutch law,ube residents could not take part in the Europésttiens unless
they had resided in the Netherlands for 10 yeang. Court affirmed that since the case concerneci@yment of a
fundamental right of EU citizens, this case coutllve considered an internal situation. Moreoves,ECJ believed that,
although States are free to exclude some of thigzens from voting, nevertheless, such exclusiarsinie justified on
the basis of objective reasons. Residence could@apnsidered an objective reason why to exclod®iduals from
enjoying a fundamental right, such as the rightdte, in particular because such exclusion allo#edNetherlands to
discriminate between its nationals residing iniedtbountry, who actually could take part in theations, and nationals
residing in extra-Community territories, such as Bevinger. For this view see Editorial Comment, T8geed
Citizenship?, cit., p. 3. See also T. Yeneva, Bontes| of Union Citizenship, in Legal Issues of Ecomintegration,
2007, p. 407-418, at 411.

These rights are sanctioned by arts. 21 TFEU (fighthove and reside in EU territory), 22 (rightwate and stand as
candidate at the municipal and European electiohdéamber States other than that of origin), 23n{rip diplomatic and
consular protection in third countries), and 24Htito petition EU organs and apply the Ombudsmaitle V of the
2000 Charter of Fundamental Rights of the EuropeaiorJ(hereafter the Charter), which specificallydithe rights of
EU citizens, also adds the rights to good admiafistn (art. 41) and access to documents (art.a2)ough, as we can
infer from the exact wording of these articles,sthéwo rights belong to all individuals that caoyt relevant activities
within and for the EU, regardless of their natigtyalSee M. Vink, Limits of European Citizenship,|fave McMillan,
Houdmills, 2005, p. 55.

The ECJ has repeatedly affirmed the nature of fumddah individual rights of such freedoms. For thmamacter of
fundamental right of the right to vote, sanctiorgdex-art. 19 ECT, see the Sevinger case, parai29Aithough the
case did not concern art. 19 specifically, sinde #hticle is applicable to EU citizens when theysivote in Member
States other that the one of nationality, neveegglthe right to vote is declared by ECJ as orleecfundamental rights
of EU citizens. Moreover, in its decisions, the Gdas attempted to extend the scope of EU citizegbts by obliging
Member States to comply with the fundamental pples of EU law both with respect to the citizenattlive in other
EU States and with regard to the relationship betwkember States and their nationals. For the simiuof the
enjoyment of economic benefits, granted by theeStapbth of residence and nationality, in the saafpae freedom of
movement of EU citizens see the Bidar case, C-209%0ECJ Reports, 2005, p2119 and the Nerkowska case, C-
499/06, in ECJ Reports, 2008, p. I-3993. For thegeition of the right to a double family name see @arcia Avello
case, C-148/02, in ECJ Reports, 2003, p. -11613tHeoview that EU citizenship is strictly linked ttwe protection of
the fundamental rights of individuals see also ElI'Dlio, The Europeanization of Citizenship. Betweée Ideology of
Nationality, Immigration and European Identity, Aslte Publishing, Aldershot, 2005, p. 56.

See para 2 of art. 20 TFEU.

10
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The recognition of the status of individual rigbtdonsular and diplomatic protection of EU citizens
does not exclude the possibility that the right bawe different effects to the other rights sam&abin
Part 1l of TFEU. This difference can depend ongdkH-executing or non self-executing nature of the
right to consular and diplomatic assistance orithgrecise and unclear content of art. 23 TFEU.
Similarly, the fact that the latter article estab&s a fundamental right of EU citizens does nigt e

to clarify its scope. In particular, it is not ctewhether the simultaneous use of the adjectives
“consular” and “diplomatic” relating to the protemt that must be ensured for EU citizens
corresponds to a deliberate choice of ECT drafbénsringing together two functions and activities
that remain distinct and subject to different rulesler international law.

b. The Effectiveness of Art. 23 TFEU and Other Nosnistablishing EU Citizens’ Rights

The relevance of EU citizen’s rights stems from plossibility that individuals have to invoke these
rights before a court and in particular within tember States’ legal orders. In order to deterrttiee
effectiveness of the freedoms regulated by artS2220TFEU (ex-arts. 18-21 ECT), one must first
understand whether such rights can be directlykiegidoy individuals or if, in order to be effective,
they need to be implemented at the national lenedhort, we must know whether or not EU citizens’
rights are self-executing, using the language @rimational law, and with direct effect, followirigJ
law's wording. Secondly, in order to evaluate hdfeaive EU citizens’ rights are, one must also
identify which remedies State and EU norms protidanake such rights justiciable.

The ECJ’s case-law, affirming that such rights can be legitimately oked before national courts,
seems to have already answered the question celatirthe justiciability of EU citizens’ rights.
Although States have repeatedly disputed the pigsitif individuals of claiming the violation otie
rights that are now established in Part Il of tmealy on the Functioning of the EU (ex-Part Il loé t
EC Treaty), the ECJ has always stressed that sglts'f can be autonomously invoked whether or
not their violation is related to other rights sémmed by the EC Treaty, such as the right to non-
discrimination®®

n Seesuprafootnotes 7, 8, and 9.

1230 far, the only EU citizens’ right that has nebeen invoked before national courts (and, by medrgreliminary

ruling, before the ECJ) is the right to consular dipdomatic protection, which is sanctioned by ek-a0 ECT. This fact
is not surprising if one takes into account thesiderable political implications that the grantimfgsuch right entails.

3 |n the Bidar case the ECJ affirmed that, in ordentoke the violation of the principle of non-disaination, sanctioned

by ex-art. 12 ECT, it was not necessary to find leggl basis other than the breach of the freedomafement of EU
citizens, established by ex-art. 18 ECT. In shdrg tight, provided for by ex-art. 18, consists im @itonomous
obligation that the UK violated by maintaining disginatory behaviour with respect Mr Bidar. See gad2-33 of the
judgment, cit.. Similarly, in the Sevinger caseg tCJ stated thafptrsons who possess the nationality of a Member
State...may rely on the rights conferred on citizenthe Union in Part Two of the Tredtyara 29 of the judgment. As
affirmed above, the latter case is particularly @mtignt because it recognises the possibility ofviddals of invoking EU
citizens’ rights even with respect to their Stateationality.
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Excepting art. 24 TFEY all the other articles of Part Il allow Member 8&to adopt Community
acts, aimed at facilitating the exercise of sughtEi.15 Moreover, art. 25 TFEU, the final clause of Part
II, provides that the Councilmay adopt provisions to strengthen or to add to filgats listed in
Article 20(2). These provisions shall enter intocé after their approval by the Member States in
accordance with their respective constitutional uegments. The question arises whether such
reference to the adoption of further legal acts jpanve the absence of direct effect of EU citizens
rights. As to art. 25, although it allows the Elgams to adopt measures relating to all the pravssio
of Part Il, it clearly appears to be aimed at depilg the future regulation of EU citizens’ righig
eventually extending the scope of arts. 21-24 ratian at implementing existing norrfs.

Conversely, the expressions that we find in otinéclas, such as art. 22 TFEU, dealing with thétrig

to vote in an EU country other than the State aionality, and which contemplates the adoption of
specific measures of implementation, seem to lgbhlhat some rights cannot be considered effective
absent implementation by means of EU and Statsl&min. This is certainly so with regard to a. 2

In fact, the right to vote became effective onlyamniMember States implemented Council Directives
93/109 and 94/80 laying down, respectively, arramggs for the exercise of the right to vote and
stand as a candidate in elections to the Europediafent and municipal elections for citizenstuf t
Union residing in a Member State of which theymoenationals’

The same conclusion cannot be reached with regarsbme EU measures that were adopted in
relation to art. 23 TFEU. The right to free movemand residence entails the clear, precise and
unconditional obligation of Member States not toda&r such movement and residence, as the ECJ’'s
case-law has repeatedly recognized. Thus, art.s28elf-executing and has direct efféctEU
legislation that was adopted on the basis of thilgla cannot be deemed to be an implementing
instrument, but rather a set of legal acts, aimedaaifying the scope of some concepts, suchas, f
example, the notions of residence and family’s mensibActually, such clarification has been mainly
fulfilled by codifying the principles that the EGJtase-law has sanctioned. For example, Directive
2004/38 on the right of citizens of the Union ahdit family members to move and reside freely
within tt;gz territory of the Member Stat€sloes not implement, but it simply clarifies thghtis of EU
citizens:

% The rights to petition and apply the Ombudsman algticannot be invoked against Member States, Biwis EU

organs. These rights can be deemed political im&nis that EU citizens can use when they do nat He possibility of
bringing a legal action against EU institutionsdsefthe Court of First Instance.

5 Paragraph 2 of art. 21 TFEU (ex-art. 18 ECT) sttas “[i]f action by the Union should prove necessary taimtthis

objective and the Treaties have not provided theessary powers, the European Parliament and the €bunmay
adopt provisions with a view to facilitating the esise of the rights referred to in paragraph Similarly, art. 22 TFEU
(ex-art. 19 ECT) affirms that the right to vote atnitipal and EU Parliament electionshiall be exercised subject to
detailed arrangements adopted by the Council, aatimgnimously...and after consulting the EuropeaniBarént..”.

% see N. Hyland-C. Loftus-A. Whelan, Citizenship of tBaropean Union, Occasional Paper 6, Institute wfofean

Affairs, Dublin, 1995, p. 41.

7" Council Directive 93/109/EC, in O.J., L 329, 30.1239p. 34-38 an@ouncil Directive 94/80/EC, in O.J., L 368, 31-12-
1994, p. 38-47.

For this view see Crespo Navarro, cit., p. 905.

Directive 2004/38/EC of the European Parliament ahthe Council of 29 April 2004 on the right of eiéns of the
Union and their family members to move and residely within the territory of the Member StatesQnl., L 158, 30-4-
2004, p. 77-123.

For the view that Directive 2004/38 enhances thbtsi of EU citizens by associating such rightsdbligation of non-
discrimination see Crespo Navarro, cit., p. 910.tRerrole of Directive 2004/38 as instrument toofavthe union of EU
citizen’s families see D. Kostakopoulou, Europeamod Citizenship: Writing the Future, in Europearwidournal,
2007, p. 623-646, at p. 639.

18
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In order to ascertain if the same conclusions @amnebched with respect to the right to consular and
diplomatic protection, a specific analysis of tlatent and effects of art. 23 TFEU is requiredfist
sight, the scope of this right seems to be quiarclprecise and unconditional, at least as tbatsc
conception, which is the right of EU citizens tosdke the assistance of diplomatic and consular
agents of Member States other than the State win@édity when these individuals happen to be in a
third country where diplomatic or consular orgahtheir national state are not present.

However, some other parts of the text of art. 28rséo imply that Member States did not intend to
make this right immediately effective at the tinfeits introduction in the EC Treafy.Art. 23 states
that “Member States shall adopt the necessary provisions start the international negotiations
required to secure this protectibrThus, two different types of implementing measuwould appear
to be required.

On the one hand, despite the clear scope of ti tagdiplomatic and consular protection, Member
States should establish rules among themselvesan®anight argue that in the absence of such rules,
no EU State would be allowed to intervene in orbeprotect an EU citizen that is not one of its
nationals. But this conclusion is not inescapablest of all, the legal and practical means, thioug
which a State exercises diplomatic and consulateption, already exist since such means are the
same that are used to ensure such proteci®id-vis the nationals of this State: diplomatic and
consular agents. This situation differs from theeceelating to the right to vote in another country
established by art. 22 TFEU, which requires theptido of specific instruments, such as the lists of
voting and eligible people. Besides, EU organs lalapted some legal acts relating to ex-art. 20 ECT
(now art. 23 TFEU) since its introduction in the E@aty** Further, the Lisbon Treaty added a new
paragraph to art. 23 TFEU, which states tHg§hé& Council, acting in accordance with a special
legislative procedure and after consulting the Epgan Parliament, may adopt directives establishing
the coordination and cooperation measures necesgarfacilitate such protectidn Some author
believes that the attribution of this new legislaticompetence to the EU would make the right,
established by art. 23, effectifeln the present author’s view, this paragraph nyairdips to find
common solutions and provide most uniform treatnm@nEU citizens. However, it certainly shows
that, in the view of Member States, the protectiprgvided for in ex-art. 20 ECT, already had a
precise scope that only needed to be facilitatbeér@fore, art. 23 TFEU seems to reaffirm, rathanth

to establish for the first time, the effectivenegghe right to consular assistance of EU citizens.

Moreover, from a practical point of view, one mtadte into account that individuals usually ask for
consular assistance in critical situations. Salogs not seem acceptable that the State of natjonal
can hamper other States, if they are willing, frassisting its citizens in particular when the
fundamental rights of these individuals are at aEkiolation in a third country.

As some author have highlight&dex-art. 20 ECT did not establish a completely migit, but rather
it incorporated the provisions of some existingeintitional instruments, which already allowed
consular authorities to provide assistamisea-visnon-national$® Thus, if States already accepted a

2L For the view that ex-art. 20 ECT did not have dieftéct see S. Kadelbach, Union Citizenship, JeanridbWorking

Paper 9/03, in European Integration: the new Geri8ahool, Max Planck Institute for Comparative Puldicd
International Law, Heidelberg, 2003, in http://mj@anmonnetprogram.org/papers/03/030901-04.pdftédson 31st
August 2009), p. 1-56, at. p. 30.

2 gee for example Decision 95/553/EC. 8¢m for a thorough analysis.

2 Rey Aneiros, cit., p. 37.

% gee s. O’Leary, Nationality Law and Community Citigeip: a Tale of Two Uneasy Bedfellows, in Yearbodk o

European Law, 1992, p. 353-384, at note 108.

Art. 2(3) of the European Convention on Consulandtions already provides for the intervention obtiwer State’
consular office for the protection of a foreign iwidual. Council of Europe, European Convention onn€ioar
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similar obligation in other international instruntgrwe do not see why they should have not endorsed
the same obligation in a context, like the EU, wh8tates’ relations are informed by more intense
solidarity and brought to a more advanced levelamiperation than in any other international regime.

Finally, one must observe that art. 23 TFEU coditige existing practice of EU States that has taken
place for several years. One need only mention gaecent cases, such as the disaster, provoked by
the 2004 Tsunami, or the emergency arising from20@6 Lebanon War, during which the Member
States’ consular authorities that were presentah gerritories provided urgent assistance to bll E
citizens, irrespective of their nationalfy.

In conclusion, the right that is established by 28 TFEU seems to be sufficiently clear, precise a
unconditional to entail direct effect. Moreovers ivital importance for the preservation of the
fundamental interests of EU citizens appears topsbriviember States to eliminate rather than to
create obstacles for the enjoyment of such righe fieluctant behaviour of EU States might result in
the breach of even most essential rights of indizis. States’ practice demonstrates their interttion
ensure as extensive protection as possible of ddyciizens, including other Member States’
nationals.

On the other hand, as to the second type of impténmge measures of art. 23 TFEU, the text of this
article requires the adoption of some legal abes gxistence of which should allow the exercisthef
right to consular assistance in third countriesiSiegal acts are the agreements that Member States
should negotiate with countries where consulaistesste for EU citizens may be needed. Apparently,
the negotiation of these international agreemests iprecondition to make effective the right,
established by art. 23.The TFEU and, consequently, art. 23 is only bigdis-a-vis contracting
States. Thus, third countries should express ttaisent to the exercise of diplomatic and consular
protection in its territory by a State’s orgavis-a-vis non-nationals. Since third countries are not
bound by EU law, their consent is necessary towaltbe exercise of consular and diplomatic
protection as long as international law requiresAg we will see below, third States have only the
right to object to the legitimacy of State intertrten for the diplomatic protection of an individual
when there is an insufficiently solid link betwettye individual him/herself and the intervening Stat
Nationality is traditionally the most solid linknd as such it is recognised by international latwusl

the protection provided for in art. 23 TFEU, ilee intervention of a Member State other than tlaeSt

of nationality could be challenggatima facieas inadmissible under international law. Nevedbg|
such intervention might be legally justified as atsf indirect action of the State of nationality,
which, in the absence of its diplomatic agentss d@btough the organs of another Member State.
Accordingly, the third country involved could nasplute the legitimacy of the intervention of a “non
national” EU Member State under international laacduse that Member State does not act in its own
interest, but as “an agent” of the State of nalinal'hus, nationality link would still apply, dbugh

in an indirect manner. In addition, although EUzeihship does not yet seem to have acquired the
status of nationality under international law, sot@ allow the intervention of any Member State for
the protection of non-nationals, one cannot exchhhade, in the future, the status of EU citizen nigh
become opposablds-a-visthird countries so as to allow the exercise ofdiomatic protection of
EU citizens of both Member States other than tlaeSif nationality and, maybe, the EU itself.

What happens if the third country, in which an Htizen has suffered injuries, has not expressed its
consent for the intervention of a Member State rothen the State of nationality for the protectadn
the citizen? The lack of such consent does not vertite obligation of the Member State concerned to
grant or, at least, to attempt to grant such ptiatecin fact, while a third country can objecttte

(Contd.)
Functions, done in Paris on 11 December 1967, ETS & http://www.unhcr.org/refworld/docid/3ae6b38chtml
(visited on 25th August 2009).

For this view see Hyland, cit., p. 41.
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legitimacy, under international law, of the intemtien of the diplomatic agents of a Member State
other than the State of nationality on groundsaoklof a genuine link between the individual arel th
intervening Member State, the diplomatic organdlember States cannot deny their protection of EU
citizens invoking international law. Member Stasgse mainly bound by art. 23 TFEU, whichléx
specialiswith respect to international law, at least initlelationships with EU citizens. In short, the
diplomatic agents of an EU Member State camnptiori deny the consular assistance, established by
art. 23 TFEU, in respect of a non-national EU etibecause of the absence of the consent of a third
country of allowing their intervention. In practjcehis consent might be unnecessary under
international law or it may result fromx postacquiescence. The lack of this consent can anly
posteriori justify the non-compliance of that Member Statehvilte duty to provide diplomatic and
consular assistance in respect of an EU citizetheifMember State concerned demonstrates that the
third country concretely prevented its diplomatgeats from providing this protection. Thus, the
diplomatic agents of Member States are always uthgeduty to make, at least, a good faith attemmpt t
protect a non national EU citizen regardless ofatbleaviour of third countries.

Once the scope of the right to diplomatic and clamgorotection is so defined, EU citizens cannot be
prevented from enjoying the right by reason of ek of direct effect of art. 23 TFEU. The legal
instruments, pertaining both to the EU and inteomal legal context, the adoption of which is
required by the article, do not appear to be irghspble for allowing EU citizens to enjoy the
protection of consular organs of Member Statesrothan the State of nationality. State practice
concerning diplomatic and consular protection drelECJ’s jurisprudence relating to other rights of
EU citizens seem to confirm that the right, esttdd by art. 23, like all the rights of EU citizens
rests on a fundamental principle of EU law andsthtan be only limited or denied for objective
reasons. In fact, the lack of EU States’ acts ifatihg coordination or the absence of the consént
the third country against which consular protectgirould be exercised, can only be considered
objective reasons for denying the right, establisbg art. 23 TFEU, when diplomatic organs of
Member States provide evidence of having takenpaBsible measures to safeguard the right.
Ultimately, the right to consular and diplomaticofarction is just a further means for ensuring the
equal treatment of EU citizens, which was thison d'étrefor EU citizenship.

C. The Scope of the Concept of Diplomatic and CdasuProtection in EU Law

1. Preliminary remarks

Art. 23 TFEU states that]e]very citizen of the Union shall...be entitled tarotection by the
diplomatic or consular authorities of any Membeat8t.”. The content of this norm is duplicated by
the text of art. 46 of the Charter of Fundamenigh®?2® Art. 23 uses the adjectives “diplomatic” and
“consular”, apparently, as synonyms. Under inteoma law, however, diplomatic protection and
consular protection, or rather, consular assistaace two completely different legal concepts.
Diplomatic protection €onsists of the invocation by a State, throughatfiyatic action or other means
of peaceful settlement, of the responsibility ajthar State for an injury caused by an internatibna
wrongful act of that State to a natural or legargen that is a national of the former State withiew

to the implementation of such responsibilitgs stated by art. 1 of the Draft Articles on Dipatic

2 gych correspondence is not a casualty. In fact,etpdanations relating to art. 46, which were pregaunder the

authority of the Preasidium of the Convention thatdpiced the text of the Charter, specify that tgatrat issue is the
same as guaranteed by the EC Treaty in accordaticeaxti 52(2) of the Charter. The latter articlefant, affirms that
“[rlights recognised by this Charter for which provis is made in the Treaties shall be exercised utige conditions
and within the limits defined by those Tredtidhus, not only the text of arts. 46 of the Chaged 23 TFEU, but also
the scope of the right guaranteed is the same. Qleater's explanations do not have legal force, they are an
instrument of authentic interpretation of the Chaiteelf. For the Charter’s explanations see 20B0G/02.
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Protection (hereafter Draft Articles) adopted bg thternational Law Commission (hereafter ILC) in
20062° By contrast, consular assistance usually entaélsstipport that national consular organs offer
to individuals when they are dealing with theirgmal affairs in the territory of another countye
must admit that the use of the word “diplomatici'the definition of diplomatic protection, is cenlg

the main reason for misunderstanding. In fact, wWosd seems to associate diplomatic protection with
the functions of diplomatic agents. Neverthelegither diplomatic nor consular organs usually have
the competence to exercise diplomatic protection.

In order to clarify the difference between thesgaldssues and to understand whether or not art. 23
TFEU intends to make reference to such conceptief@rsed by international law, one must first of all
examine international norms concerning diplomatmtgxtion and diplomatic and consular relations.
Then, art. 23 has to be read in the light of thevabmentioned international norms.

2. Diplomatic protection and consular assistanaeumternational law

In order to better understand how diplomatic priddecworks, it is essential to clarify who, and the
basis of which criteria, can exercise such pradectivhose interest is actually protected, and bighvh
means diplomatic protection is performed.

As to the “actor” that can carry out diplomatic fgetion, art. 3.1 of the Draft Articles specifidat
“[tlhe State entitled to exercise diplomatic protestis the State of nationalityTherefore, in order to
determine the actual State that can exercise dagiorprotection in a specific case, one must aairert
the nationality of the injured persdhinternational law leaves States free to choosettes for the
attribution of their nationality. Nevertheless, tm¢ernational Court of Justice (hereafter ICJ)the
Nottebhom cas#, required, in cases of multiple or controversigiarality, the presence of a genuine
link between the injured individual and the Stdtattintended to exercise diplomatic protection in
respect of him/her. Although the ILC has not coesd the “genuine link” doctrine as a principle of
customary international law that should be appleab any case of ascertainment of nationality,
nevertheless, it admits that the doctrine can bsoaie help for avoiding that, in cases of multiple
nationality, solid and tenuous ties between arnviddal and different States are equaefelsﬂoreover,

in art. 4 of the Draft Articles, the ILC affirmsdh State law that attributes nationality must net b
“inconsistent with international ldwThe freedom of States to acknowledge nationalitgrefore,
encounters limits in international norms, such lagsé prohibiting any form of racial or gender
discrimination®

29 Official Records of the General Assembly, Sixty{fiBession, Supplement No. 10 (A/61/10).

For the view that nationality is the necessary lbgtween a State and an individual in order tovalibe former to
exercise diplomatic protection in favour of thetdatsee C.F. Amerasinghe, Diplomatic Protection,o@kfUniversity
Press, Oxford, 2008, p. 66. See also the Commestarige Draft Articles on Diplomatic Protection,Yearbook of the
International Law Commission, 2006, vol. I, Part dwp. 30-31. For recent case-law reaffirming thievance of
nationality as criterion to recognise the rightetxercise diplomatic protection see Case concerningiadlou Sadio
Diallo (Republic of Guinea v. Democratic Republic tife Congo), Preliminary Objections, 24 May 2007, in
http://www.icj-cij.org/docket/files/103/13856.pdfigited on 18th August 2009), para 41. For an adesvvsee G.
Balladore Pallieri, La determinazione internaziordaddla cittadinanza ai fini dell’esercizio dellaopgzione diplomatica,
Scritti di diritto internazionale in onore di TonweBerassi, Giuffré, Milan, 1957, p. 111-132.

ICJ Reports, 1955, p. 23

See Commentary to Draft art. 4, cit., para 5. Moegpin cases of dual nationality, Draft art. 6 dnesallow the State of
nationality that does not have genuine link to eiser diplomatic protection against the other Stéiteationality that by
contrast has such link. For an overview, see C.d3arcThe Capacity to Protect: Diplomatic Protectibbual Nationals
in the “War on Terror”, in European Journal of imt&tional Law, 2006, p. 369-394, at p. 389.

See for example some treaty provisions, mentionetL@ in its Commentaries: art. 9 of the 1979 Conwamton the
Elimination of All Forms of Discrimination again8¥omen, UNTS, vol. 1249, p. 13. See also articleoRthe 1969
American Convention on Human Rights, UNTS, vol. 11g14123; article 5 (d) (iii) of the 1965 Internatad Convention

30

31

32
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As to the diplomatic protection of legal personsl,an particular, a corporation, art. 9 of the Draf
Articles affirms that the State of nationality means the State under aies the corporation was
incorporated. This formal criterion of attribution of natiorigt with respect to corporations is
generally recognised by international law, as ttarcBlona Traction case demonstrdfeSuch
criterion allows easily identifying the relevantagt. However, art. 9 also deals with the question
whether diplomatic protection can be exercisedhey $tate of nationality of shareholders instead of
the State where the corporation was establighatie ILC, in its commentaries, specifies that this
second solution is ancillary with respect to thgedon of incorporatiori® More favourable criteria on
the basis of specific treaty law applicable betwtendisputing Parties and allowing the diplomatic
protection of shareholders were established byGHen ELSI casé’ In this case, the ICJ considered
the interests of shareholders as worthy of pratacsince the injured corporation no longer exisfed.
Finally, in the Diallo case, a most recent judgmeinthe ICJ, the Court affirmed that, when a direct
and personal right of the shareholder is at stekeh as the economic rights arising from the status
shareholder, diplomatic protection of the Stateaifonality of the shareholder is admittéd.

One of the most innovative provisions of the Drafticles is certainly art. 8 that provides for the
possibility for a State to exercise diplomatic patton in respect of Stateless persons and refugees
who are lawfully and habitually resident in itsriery. This proviso seems to express a rule of
customary international law that, in these verycefecases, departs from the general principlesund
which diplomatic protection can be only exercised the State of nationaliff). The proactive
character of this article might encourage Stateexircise diplomatic protection also in respect of
people with whom they have solid ties other thationality even in those cases that do not concern
Stateless persons or refugees, such as, for irstdmcrelationship between any Member State and EU
citizens. However, diplomatic protection, whichekercised on grounds other than nationality, has no
yet been recognised by customary international Teverefore, in order to make this exercise lawful,
an agreement between the intervening State, the Staationality of the injured person, if anydan
the State, against which the protection is involsegm to be requirdd.

Under art. 23 TFEU, the protection of EU citizenastnbe exercised by diplomatic and consular
organs of Member States other than the State ainadity. To the extent that such protection ameunt
to diplomatic protection, we should conclude thal EBw provides for an exceptional case of
diplomatic protection that is based on grounds rotii@n nationality. As seen above, an argument can
be made that as long as there is a solid link betwbe intervening State and the individual seeking
protection, the State against which diplomatic getion is invoked cannot object to the right of the
intervening State to exercise diplomatic protectiorthe case of art. 23 TFEU, the relevant linkas
nationality, but EU citizenship. Therefore, if onan demonstrate that EU citizenship is generally

(Contd.)
on the Elimination of All Forms of Racial Discrimitian, UNTS, vol. 660, p. 195. For the view thatioadlity attributed
with fraud or negligence cannot be internationattgepted see Amerasinghe, cit., p. 95.

ICJ Reports, 1970, para 70.

Art. 9 states that When the corporation is controlled by nationalsasfother State or States and has no substantial
business activities in the State of incorporatiand the seat of management and the financial cbofrthe corporation
are both located in another State, that State dhaltegarded as the State of nationdlity

34

35

% see the Commentary of art. 9 of Draft Articles,ap&r For an overview, see F. Francioni, Impresetimadionali,
protezione diplomatica e responsabilita internaaglienGiuffré, Milan, 1979.
ICJ Reports, 1989, p. 15.

See para 118hidem

37
38

% Ccase concerning Ahmadou Sadio Diallo, cit., para 66.

40 see A. Kiinzli, Exercising Diplomatic Protection. eThHrine Line between Litigation, Demarches, and Clansu

Assistance, in Zabérv, 2006, p. 321-350, at p. 343.

For the view that the absolute impossibility ofrthiStates of exercising diplomatic protection wi#spect to non-
nationals see C. Forcese, cit., at p. 389.

41
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recognised by international law as a sufficienk lbetween a State and an individual for the purpose
of the exercise of diplomatic protection, non-EUucwies should acknowledge the right of any
Member State to exercise diplomatic protectia-visany EU citizen, regardless his/her nationality.
However, EU citizenship does not seem to have soefached such recognition under international
law. On the contrary, even under EU law diplomairotection of EU citizens that is based on
different grounds than nationality requires an agrent between the State of nationality, the
intervening State and the no-EU country againsthvkiiplomatic protection should be exercised. As
already observed in the previous section, the ieeduch agreement is required by art. 23 TFEU
itself. Nevertheless, as already pointed out, #eessity of such an agreement can be circumvegted b
construing the intervention of the non national Nbem State in terms of agency, i.e. as a
representative of the State of nationality of thé &tizen that asks for protection. In this cade t
formal title for the exercise of diplomatic protiect would still belong to the State of nationalibat
would, in substance, perform it by means of thdodmatic and consular agents of another Member
State. Thus, such agents would act as indirecnerghthe State of nationality.

Finally, as to the persons that are entitled ta@se diplomatic protection under international law
one must mention the special case of internati@mghnisations. In its commentaries, the ILC
specifies that it does not intend to deal with ik&ie in the Draft Article¥ So far, international law
only admits the possibility, for an internationaganisation, to bring an action against a Statéclwh
has caused damage with respect to the agents afrgfamisation itself® This type of protection is
more similar to the intervention of States in cabejuries of their organs than diplomatic protent

of private individuals. The intervention of the emational organisation is in fact aimed at
safeguarding the functioning and dignity of theagrgation that has been indirectly injured by means
of the offences, which were perpetrated againsagsnts. For this reason, the intervention of the
international organisation can be performed withih& consent of the State of nationality of the
injured agent since such intervention does notcaffiee interests of the individual as such, but as
organ by means of which the organisation exerdisgsowers'’ For the same reason, the action of an
international organisation for the protection ofeoof its agents should be also brought against the
State of nationality of the agent him/herself sjncethis specific case, the relevant relationdioip
international law is not the nationality link, bather the functional linf®

Although no EU or international norms recogniseright of the EU to exercise diplomatic protection
vis-a-visEU citizens, one could assume that the statusJofifizen would present a sufficiently solid
link between the citizen and the Organization sacasllow the latter to intervene in diplomatic
protection. We perfectly know that the EU so farkkof the necessary competences to intervene in
any international situation involving the nationafdMember States. Moreover, as affirmed above, EU
citizenship does not seem to be internationalleptad so as to allow either a Member State or the E
to exercise diplomatic protection solely on theugras of such link.

See paragraph 3 of the Introduction of the Commirstao the Draft Articles.

See the ICJ’'s Advisory Opinion in the case of Rejamabr Injuries suffered in the Service of the téwai Nations, ICJ
Reports 1949, p. 174 ff.

4 For this view, seéidemat p. 185-186. See also Amerasinghe, cit., p.15.-

4 See the ICJ's Advisory opinion on Difference Relattagmmunity from Legal Process of a Special Rapporbf the

Commission on Human Rights, ICJ Reports, 1999, p. &2 Gase did not concern diplomatic protection, tnet
immunity of UN experts. In fact, Mr Cumaraswamy, alby/sian jurist, was prosecuted in Malaysia forutesvs that he
expressed as a UN agent during an interview. Nestass, ICJ's wording is worth mentioning when then€states that
the immunity of a UN officer can be also invokedimgt the State of nationality of such officer whbis expert acts in
the name of the organisation. The same conclugiadsbeen reached by the ICJ some years before iAdhisory
opinion on the Applicability of Article VI, SectioB2, of the Convention on the Privileges and Imniesibf the United
Nations, dealing with the case of Mr Mazilu, the Ramian member of the UN Commission on Human Rights, was
hindered by Romania from leaving the territory af State in order to exercise his function at the lIN Reports, 1989,
p. 177.
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Notwithstanding the effort of the legal doctrine égtend the number of persons that can exercise
diplomatic protection on the basis of criteria @réint from nationality, customary international law
only recognises the admissibility of diplomatic feriion for the state of nationality.

A further fundamental issue concerning diplomatiot@ction is the question whether the injured
person has an individual right to be protected isfhler State of nationality. If such right existéue
State’s intervention would be just an instrumemttfee protection of the right of the individual. sto
importantly, the State of nationality would be caeitpd to exercise diplomatic protection and its
failure to act would consist in a breach of intdioaal law. By contrast, if no individual right to
diplomatic protection were deemed to exist undégrivational law, the exercise of such protection
would be aimed not at safeguarding the rights efitidividual, but rather the interest of the Staite
nationality in having its citizens respected whbeyt are abroad. Thus, the holder of the right to
complain and achieve satisfaction would be no lotige individual, but his/her State of origin.

Although the ILC had discussed this issue for alome, its members did not reach an agreement on
the existence, under international law, of a datyekercise diplomatic protectiéhn fact, in its
commentary to art. 2 of the Draft Articles, the Ic@Bmments that the State of nationality has thiet rig
but not the obligation to exercise diplomatic patiten. Similarly, recent State case-law has detiied
existence of a duty incumbent on the State of natity to exercise diplomatic protecti6h.
Nevertheless, in art. 19 of Draft Articles, the Ila€ least suggests that States consider diplomatic
protection as a feasible way of safeguarding inldial rights.

To sum up, the exercise of diplomatic protectioatibject to the discretion of the State of natiityal
Therefore, the effectiveness of such protectionimssrument for the safeguarding of individual
prerogatives is to be doubted.

As to the right that is recognised by art. 23 TFB&khough no national or EU court has so far given
opinion relating to the nature of the individuajhi of the right to diplomatic and consular proi@tt
we have inferred it from the textual and contextuadlysis of art. 23. Therefore, if we acknowledged
that art. 23 provides for a form of diplomatic mcion of EU citizens, we should conclude that EU
law provides for an individual right to diplomafecotection thus departing in this respect from gaine
international law. We will see below whether or adt 23 TFEU intends to deal with a similar right
to diplomatic protection.

Finally, in order better to distinguish betweenldiipatic protection on the one hand, and diplomatic
and consular assistance on the other hand, oneascsitain what typical requirements and features
characterise diplomatic protection.

6 Some countries recognise the existence of an ihaliiright to diplomatic protection. See the judgiseof the German

Constitutional Court and British Court of Appeal regpesly in the Rudolph Hess and Abbasi cases, aseduby
Kinzli, cit., p. 329. For an overview see A. Badsa,rilevanza dell'interesse individuale nell’istibudella protezione
diplomatica: sviluppi recenti, Giuffré, Milan, 2008

*" For an example of this case-law see the decisioth@fSupreme Court of Appeal of South Africa\fan Zyl v

Government of RSR007] SCA 109 (RSA), in http://www.justice.gov.zzd§udgments/sca_2007/sca07-109.pdf (visited
on 29th December 2009). The applicants claimed tthatSouth African Government did not comply with duty to
exercise diplomatic protection in their respectiagfaLesotho. The Court of Appeal affirmed thatzgtis have the right
to request the government to consider the podgyilifiexercising diplomatic protection in respezthem. Nevertheless,
both under South African and international law, gowernment is free to decide whether and throubltlwmeans it
intends to protect its citizens. See paras 51 @1df3he judgement. See also the 2004 judgmenteSouth Africa’s
Constitutional Court where the issue of the existanfca duty to exercise diplomatic protection waalgsed both under
international and State law Kaunda and Others v President of the RR@4 (10) BCLR 1009 (CC), 2005 (4) SA 235
(CQC), in http://www.constitutionalcourt.org.za/uhthugisirsi/Cey2GG5dyr/MAIN/0/57/518/0/J-CCT23-04 (vesit on
30th December 2009).
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One of the fundamental requirements for the exerofsdiplomatic protection is the prior exhaustion
of domestic remedies of the person invoking priseéf As stated by art. 14 of the ILC Draft
Articles, domestic remedies aréedal remedies which are open to the injured perbefore the
judicial or administrative courts or bodies, wheth@dinary or special, of the State alleged to be
responsible for causing the injiryFor the purposes of the present analysis, iinggortant to clarify
that, if an individual is somehow assisted by has/hational organs during the exhaustion of local
remedies, that form of assistance cannot be camsid#iplomatic protection since the exhaustion of
local remedies is a precondition for the exerci$ediplomatic protection. Therefore, diplomatic
protection cannot simultaneously take place wiiinhdividual is exhausting local remedies.

Moreover, one must ascertain what type of actiwitigplomatic protection comprises. Some authors
believe that diplomatic protection only takes pladeen the State of nationality raises a complaint
before an international court or tribunal. In tHesence of such judicial complaint, the action & th
State would only entail consular assistatid®ther authors maintain that diplomatic protectian be
exercised by any means, including diplomatic imsents of dispute settlemefitin the present
author’s view, in order to characterise State actie diplomatic protection, one must consider eeith
the organs nor the activities that are used oropa€d by a State, but rather the purpose with which
the State’s organs carry out certain activitids. the case of diplomatic protection, State orgémsot
intend to assist injured individuals, but rathesyttact autonomously, bringing the issue at ther-inte
state level, through legal or political means.

Apparently in contradiction of this view, in the Geand and Avena cas&sthe ICJ recognised the
diplomatic protection rights of Germany and Mexic@rder to bring a complaint against the US as to
the violation of the individual right of their ciitns to consular assistance. Most specifically, the
individual right at issue was provided for by arteimational treaty, that is the 1963 Vienna
Convention on Consular Relations, the Optional dt@it to which establishes that the ICJ has
jurisdiction over the disputes arising from the laggiion and interpretation of the convention itsii

this regard, the US sustained that the jurisdieti@ause of the Optional Protocol was only apliea

to inter-state disputes. By contrast, the compleamicerning the violation of the individual righiat

is established by the 1963 Convention, could bg bribught before the ICJ by means of diplomatic
protection, which is an instrument of customarginational law. Thus, in the US view, the ICJ did
not have jurisdiction over the complaints concegnimdividual rights since its jurisdiction couldtno
be based on the Convention on Consular Relatioegeftheless, the ICJ disagreed with the US view
and, in the LaGrand case, affirmed that diplomptatection being a concept of customary laleés
not prevent a State party to a treaty, which createlividual rights, from taking up the case of afie

its nationals and instituting international judi¢iproceedings on behalf of that national, on thaiba

of a general jurisdictional clause in such a treaty Despite this statement, the ICJ still considered
the exercise of diplomatic protection and the jiadiaction arising from such protection as intextst
acts. In fact, both in the LaGrand and Avena caa#iey having acknowledged that the US had
violated the individual right of German and Mexicaitizens to consular assistance, the ICJ

48 See arts. 14 and 15 of the Draft Articles. For aerdgew of the issue of the exhaustion of local edies see R. Pisillo

Mazzeschi, Esaurimento dei ricorsi interni e ditithani, Giappichelli, Turin, 2004.

4 For this view see C. Warbrick-D. McGoldrick, DiplotitaRepresentation and Diplomatic Protection, ICLQ02, p.

723-744.

E.M. Borchard, The Diplomatic Protection of CitizeAbroad, New York, 1919 (reprint 2003), p. 436, a®ted by
Kinzli, cit., p. 324.

For an overview see L. Condorelli, L'évolution dwaafip d’application de la protection diplomatiqueJir. Flauss (ed.),
La protection diplomatique: mutations contemporsige pratiques nationales: actes de la journéeidEétdu 30 mars
2001 organisée a la mémoire de Georges Perrin, 8riyBruxelles, 2003, p. 3-28

50

51

%2 LaGrand and Avena cases, in ICJ Reports, respegti?@D1, p. 466 ff. and 2004, p. 12 ff.. For anrei@v of these
cases semfra.

53 See the LaGrand and Avena cadgislem respectively, paras 42 and 40.
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recognised the right of the applicant-State (nothef citizens of that State) to reparation bothter
violation of its own right and the individual rigbf its citizens’ Thus, notwithstanding the fact that,
in some circumstances, national States exercidendgic protection to claim the violation of the
interests of their citizens, diplomatic protectiserstill deemed a State action, which can onlyrigxtly
result in the protection of individual rights.

While diplomatic protection is a legal and politicaction of a State exercised in exceptional
circumstances, diplomatic relations involve sevevalinary activities, which the State performs
through specific organs: diplomatic agents. Thécalpgfunctions of diplomatic agents are listed ih a

3 of the 1961 Vienna Convention on Diplomatic Relas>® such as representing and protecting the
interests of the sending State, promoting relatisith the host Stat¥. In short, diplomatic organs
represent the sending State in the host State amdam relationships with the latter State in tiagne

of the former? Art. 3(b) explains that diplomatic functions consis “[p]rotecting in the receiving
State the interests...of...nationals, within the limgsmitted by international latv The wording of
this paragraph seems to imply a type iof itu’ assistance, guaranteed within the territory af tlost
State, rather than diplomatic protection, as ingghldly international law. These activities ought et
confused with those declarations that, in someunigtances, States make, through their diplomatic
agents, to express their formal complaint to thet f8tate, as the initial act of the proceedings of
diplomatic protection. In this case, diplomatic amg do not protect citizens, but, rather, they @ger
their function of tepresenting the sending State in the receivingeSta Thus, their action is a form
of “ex sitd protection since it comes from outside the hdsitéSnotwithstanding that the complaint
concerned a violation occurring within the ternjtaf the latter State.

The function of safeguarding the interests of eitiz in the territory of a third country is also atésed
in art. 5 of the 1963 Vienna Convention on ConsRalation<? In fact, in this field, the competences
of diplomatic and consular authorities are almbst $ame. Art. 5 of the 1963 Convention is quite

¥ See the LaGrand and Avena cafl@glem respectively paras 126 and 115.

% For this view see B. Conforti, Diritto Internazionateditoriale Scientifica, Naples, 2006, 215-216r Hee view that

other instruments, such as the mixed tribunalsC&ID and 1981 Alger Iran-US Agreement, have replatiptbmatic
protection, see Amerasinghe, cit., p. 154

% Done in Vienna on 18 April 1961, in UNTS, vol. 5@0,95.

5" Art. 3 states“The functions of a diplomatic mission consisteiralia, in:

(a) Representing the sending State in the receiSiate;

(b) Protecting in the receiving State the interestshe sending State and of its nationals, withie imits permitted by
international law;

(c) Negotiating with the Government of the receivitate;

(d) Ascertaining by all lawful means conditions amelvelopments in the receiving State, and reporthgreon to the
Government of the sending State;

(e) Promoting friendly relations between the senditgte and the receiving State, and developing #winomic, cultural
and scientific relations

For an overview on this subject-matter see G.R. Bgeri Diplomacy: Theory & Practice, Palgrave, Badinigs, 2005;
E. Denza, Diplomatic Law: Commentary on the Vienna@ntion on Diplomatic Relations, Oxford UniversRyess,
Oxford, 1998; Société Francaise de Droit Intermetip Aspects récents du droit des relations diptajuas, Pedone,
Paris, 1994; SIOI, Convenzione di Vienna sulle rielaizdiplomatiche, CEDAM, Padua, 1984.

This is particularly frequent in cases in which thigred person is still in the territory of theréign responsible State. In
this case, the individual will likely present hisrthpetition to the national diplomatic organs thet present in such
territory, in order to achieve diplomatic protecticSuch organs can be used by the State of natiot@raise its formal
complaint against the responsible State. Howeuénpagh such complaint comes from organs that aitbiwthe
territory of the foreign State, we cannot consides intervention as a form ofif' situ’ protection that usually
characterises diplomatic and consular assistance.

%" Done in Vienna on 24 April 1963, UNTS, vol. 596 262.
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detailed in the description of the typical admirdtive functions of consular posfsin particular,
paragraphs a) and e) provide for the general diigs of, respectively, protecting the interestsuod
helping the nationals of the sending SfatBuch paragraphs must be read together with auf 8te
1963 Convention in order to define the concept @fsular assistance that must necessarily be
compared with the notion of diplomatic protectiéithough art. 36 seems to regulate the rights of
consular organs rather than those of individuatgesit is included in Section 1 of Chapter 2 of th
1963 Vienna Convention, which deals with facilifipsivileges and immunities relating to a consular
post, nevertheless, its paragraph 1 specifiesithaturpose is facilitating the exercise of consular
functions relating to nationals of the sending 8tatvhich are the functions, described in the above-
mentioned paragraphs a) and e) of art. 5. Art.e36blishes the right, both of consular organs and
individuals, to communicate in case of need oflgtier®® In addition, art. 36(b) provides for the right
of consular agents to be informed of the arrest daténtion of one of the citizens of their sending
State. Most importantly, paragraph b) subjects tigist to the request of the individflln recent
years, art. 36(b) has been the object of exterlgtigation before judicial bodies and discussion of
legal doctrine. In particular, in the LaGrand c&sthe ICJ recognised the existence of two separate
rights. On the one hand, the ICJ affirmed the righa State to be informed of the arrest and dietent

of one of its citizen in a third country in order énsure him/her legal or practical assistanceth@n
other hand, the ICJ recognised that art. 36 pravidethe right of the individual to be informedtbg
possibility of being assisted by his/her nationahsular organs. The ICJ’'s decision is particularly
important because it points out the clear diffeeethetween diplomatic protection and consular
assistance. The latter is a right of the individued sanctioned by art. 36 of the 1963 Vienna
Conventior®® The ICJ reaffirmed the same conclusions in thenAvease, which concerned some
Mexican citizens whose right to consular assistdma@ been disregarded in the course of criminal
proceedings before United States coffrtaterestingly enough, this view of the ICJ wa®aspoused

51 For an overview on this issue see L.T. Lee, Condudav and Practice, Oxford, 1991, G.E. Do NascimeniSilva,

Diplomatic and Consular Relations, in M. Bedja¢edl.), International Law: Achievements and Prospebordrecht,
1991, p. 437-447, at p. 444-447, C.P. Economidéss@anRelations, in Encyclopedia of Public Interoasl Law, vol.
9, Amsterdam, 1986, p. 35-37 e S. Lanza, La Conweezii Vienna del 1963 sulle relazioni consolarilai, 1975, p.
9-13.

The content of paras a) and e) of art. 5 of the €ntion on Consular Relations is quite similar toweding of art. 3 of
the Convention on Diplomatic Relations. For this veae also Kinzli, cit., p. 322.

62

&3 Paragraph (a) of art. 36 states thairfsular officers shall be free to communicate wakionals of the sending State and

to have access to them. Nationals of the sendiatg Shall have the same freedom with respect to comeation with
and access to consular officers of the sendinggStat

64 Art. 36 (b) affirms that if he so requests, the competent authorities oféheiving State shall, without delay, inform the

consular post of the sending State if, within iteszdar district, a national of that State is arredtor committed to
prison or to custody pending trial or is detainedainy other manner. Any communication addresséldet@onsular post
by the person arrested, in prison, custody or d&arshall be forwarded by the said authorities withdelay. The said
authorities shall inform the person concerned withdelay of his rights under this subparagréph

& Seesuprafootnote 52.

% The ICJ affirmed that art. 3ffovides that, at the request of the detained persite receiving State must inform the

consular post of the sending State of the indiidudetention “without delay”. It provides furtherhat “any

communication by the detained person addressetigadonsular post of the sending State must be fadedato it by
authorities of the receiving State “without delay"Significantly, this subparagraph ends with thedwaling language:
“The said authorities shall inform the person comad without delay of his rights under this subpaegd” ... Based
on the text of these provisions, the Court concludasArticle 36, paragraph 1, creates individuahts'. Ibidem para
77. This view has been successively embraced by saher international body, such as the Inter-AozeriCourt on
Human Rights. For the view of the latter organ, Adeisory Opinion OC-16/99 on “The right to inforn@ on consular
assistance in the framework of the guaranteeseofitie process of law”.

57 These Mexican nationals were sentenced to deat¥hgourts without having being informed of the ploisisy of being

assisted by the national consular organs of theie®f nationality during the judicial proceedings art. 36 of the 1963
Vienna Convention states. After the unsuccessfubestion of domestic remedies of these Mexicanesisz Mexico
brought an action against the US before the ICdnifaj the violation of art. 36 both with respectMexico itself and its
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by the European Union in an official document twas addressed to the US Supreme Courtrasi a
curiaebrief in a case that concerned the domestic Ifégdte of the judgment of the ICJ on art.%36.

By contrast, the 1961 Diplomatic Relations Convamtiloes not provide for the right of the injured
person, but the right of the State of nationaldycbmplain against the violations of the rightsitef
citizens. For this reason, in the LaGrand and Aveases, the ICJ admitted both the direct action of
the State (Germany and Mexico) against the vialatibits own right to be informed of the detention
of its citizens, as sanctioned by art. 36 of th&3L¥ienna Convention, and the indirect action,
corresponding to the exercise of diplomatic pratectagainst the breach of the right of its citizen

be informed of the possibility of enjoying consutessistance, as established by art. 38(Bherefore,

the differences between diplomatic protection amsalar assistance are evident.

As is well known, the only requirements for the reige of diplomatic protection are the breach of an
international norm that provides for the right of andividual; the nationality of the individual
concerned, which determines the State entitlemerintervene; and the prior exhaustion of local
remedies. By contrast, consular protection cannseired by consular organs even in the absence of
any violation of international law. In addition, ctu organs must carry out their functions in
accordance with the host State’s law, as providgdaft. 36 paragraph 2 of the 1963 Vienna
Convention”

Moreover, one must recall that, while the rightctmsular assistance is expressly recognised by the
ICJ as an individual right, diplomatic protectiansiill considered an exclusive prerogative of$kagte
of nationally, which does not have any duty to eiser such protectiovis-a-visits nationals.

Finally, consular assistance and diplomatic pratacilso differ with respect to the time and plate
which they occur. In respect of chronology, consalssistance consists of providing support for a
citizen abroad eithezx ante that is before an injury to the citizen occunser postwhen the citizen

is already in danger or injured. However, in boliese cases, consular assistance is aimed at
supporting the action undertaken by the citizenusTtsuch assistance never entails an autonomous
action of the State of nationality. As to the placensular assistance can be defined iassitu’
protection, i.e., protection given in the host Stahere the beneficiary of the assistance is palgic
located. By contrast, diplomatic protection corgggs to the complaint of a State against a viatatio
of the rights of one of its nationals by anotheat&t This complaint can be only made when the
violation of the rights of the individual and thehaustion of domestic remedies already took plbce.
addition, the presence of the individual in theitery of the foreign country at the time of the
complaint of the State of nationality is not neeegdor the exercise of diplomatic protection. Thus
diplomatic protection is an action that brings ttispute at the international level, outside of the

(Contd.)
citizens. The ICJ recognised the US responsibility oth the violations and invited the latter Staiereview and
reconsider the decisions with which US courts leadenced Mexican citizens. Sagprafootnote 52.

% Brief of Amici Curiae, The European Union and Membeafrshe International Community in support of petier, Jose

Ernesto Medellin v. State of Texas, on Writ of Geeii to the Court of Criminal Appeals of Texas06-984, 28 June
2007. In this brief, the EU recognises the naturédundamental human right of the right to consudasistance, as
sanctioned by art. 36 of the 1963 Vienna ConvenfibinMedellin was one of the Mexican citizens thed to the ICJ’s
decision in the Avena case. Notwithstanding thed@&rdict, US courts did not grant revision. Initidd, some courts
even denied the nature of individual right of tight to consular assistance. S&ate v. Gegial57 Ohio App. 3rd 112,
3004 Ohio 2124, 809 N.E. 2d 673 (9th Dist. Sumit @gL2004). For an overview of US case-law see B.n$nAK.
Hoppe, From LaGrand and Avena to Medellin-A Rocky dRt@wvard Implementation, in Tulane Journal Inteore!
and Comparative Law, 2005, p. 31 ff. The EU Briebwémed at supporting Mr Medellin application is kst chance
to avoid execution that actually took place in 208.

9 Ibidem para 42. On this point see Kinzli, cit., p. 338.

o Paragraph 2 of art. 36 affirms: ‘fig rights referred to in paragraph 1 of this arécthall be exercised in conformity with

the laws and regulations of the receiving State
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territory both of the responsible State and théeSté nationality. In short, diplomatic protectican
be classified asex sitd protection.

To sum up, diplomatic protection and consular tssce cannot be equated under international law. If
the EU or its Members States, intend to establesk rules, which recognise the right to exercise one
of these forms of protection interchangeably andobgans different to those which have such
competence under international law, they oughtadfyg their intention explicitly by the adoptiorf o
specific norms.

3. The scope of Art. 23 TFEU

The clear distinction between the concepts of dansassistance and diplomatic protection in
international law, compels us to ascertain whetinarot EU Member States intended to embrace such
a conceptual distinction when they drafted ex20tECT, which, as one must recall, is the only EU
provision that mentions diplomatic and consulatgeton. Moreover, we will analyse if the EU has
intended to extend the scope of these conceptsssim @nclude forms of protection other than
traditional diplomatic protection and consular stssice.

The textual construction of art. 23 TFEU (ex-ar@ ECT) illustrates that three main features
characterise the consular and diplomatic proteaifdaU citizens. First of all, such protection mbst
guaranteed to EU citizens who aii@ the territory of a third country It means that the physical
presence of EU citizens in the third country’sitery is essential for their enjoyment of the rigat
consular and diplomatic protection. We have alrehijhlighted that, while for the exercise of
consular protection, international law always reggithe presence of the person needing assistance i
the territory of the foreign State where consuladiplomatic agents exercise their functions, thme

is not indispensable with respect to diplomatictgection. From the above, one can infer that the typ
of protection, which art. 23 TFEU aims to guaraniseonly the immediate andn' situ’ protection
corresponding to consular assistance. By contifaafy EU citizen, who has suffered injuries in a
foreign country and exhausted local judicial reraedvithout any success, seeks the protection of an
EU Member State other than the national state,28tTFEU will be of no help in securing the
intervention of consular and diplomatic organs ldttMember State. At that moment, there is no
purpose for the claimant also to invoke tlre Situ’ assistance of the diplomatic agents of the nation
State. Rather he/she can only seek thesitd intervention of the national political organs ek for
diplomatic protection. Thus, the “territorial” peguisite, sanctioned by art. 23 TFEU, seems to
exclude diplomatic protection from the scope o$ thorm.

The second fundamental feature characterisingitim® established by art. 23, is this: an EU citizen
can only ask other Member States’ organs for camnsar diplomatic protection when his/her State of
nationality“is not representédn a third country’* This requirement has several explanations. First o
all, EU Members intend to avoid reciprocal integfgce in the relationship between each Member
State and its own nationals and between a Memla¢e 8hd third countries. In short, the TFEU seems
to recognise the priority of the intervention oé tState of nationality for any form of protectiohits
citizens.

Secondly, the requirement of the absence of thierdattic authorities of the State of nationalityan
third country reveals the concern of some MembeteSt for the financial implications that the
guarantee of the right to consular assistance otiikens might have on their budget. EU States tha
have a wide number of diplomatic missions in tliodintries and, thus, the greatest faculty to ensure
protection to EU citizens other than their natispainly accept to be bound by the obligation to
guarantee such protection in cases in which nonaltive solutions are feasible.

" For the view that this requirement makes the dipltierand consular protection, provided on the bakit. 23 TFEU,

subsidiary with respect to the protection of that&bf nationality, see Rey Aneiros, cit, p. 19.

18



Diplomatic and Consular Protection in EU Law: Mistiag Combination or Creative Solution?

Finally, one must observe that the requirementhef absence of national representatives in the
territory of a third country is strictly linked tilve above-mentioned condition of the presence @f th
injured individual in such territory. These two u@@ments, taken together, confirm that the type of
protection, which the drafters of the EC Treatgited to regulate with 20 ECT (now art. 23 TFEU),
entails the immediate andn“situ’ intervention of diplomatic authorities, so asdatisfy the urgent
need of an EU citizen: in short, consular assigganc

While the two above-mentioned requirements defireestcope of consular and diplomatic protection,
as sanctioned by art. 23 TFEU, the third fundanidatdure that can be inferred from the text o thi
article helps us to understand who is entitled xer@se such protection: i.e. théiplomatic or
consular authoritie'sof Member States. Since the EU does not haveodigtic missions that possess
the same status and competences of States’ misisidh#rd countries, in order to ensure the best
protection of EU citizens, the 1992 drafters ofaek-20 ECT decided to attribute such competence to
States’ organs. Nevertheless, Union delegation$ timavadays are quite widespread in third
countrie$? are somehow involved in the fulfiment of diploficatind consular protection of EU
citizens. Art. 35(3) of the new EU Treaty (hereaf®T), in fact, provides that these delegationstmu
“contribute to the implementation of the right dfzgins of the Union to protection in the territarfy
third countries cooperate with States’ diplomatiatizorities. Nevertheless, “contribution” is not
“direct intervention”. Since the content of art. ZBEU makes reference to diplomatic authorities of
Member States only, the contribution of Union dalgmns in the protection of EU citizens may be
presurr71§1bly ancillary and supportive with respecth® intervention of Member States’ diplomatic
organs.

In short, the wording of art. 23 TFEU allows usaffirm that it only deals with a form of protection
which implies the assistance of the diplomatic onsular authorities of other Member States in
respect to EU citizens when they are in third coestand cannot rely upon their national consutar o
diplomatic organs because such organs are not nifés€his protection can be categorised as
consular assistance. As observed above, the rmghtohsular assistance has been declared an
individual right by the ICJ and other internatiobadies. Thus, art. 23 TFEU does not seem to create
new rights for EU citizens. The article excludesnirits scope diplomatic protection which, both
under EU and international law, is not a right mdlividuals but only a prerogative of the State of
nationality.

The only difference, between EU and internatioma, | relating to the right to consular assistance
affects the actors that can ensure such assistéftuée, under international law, consular assistanc
can be only given by the State of nationality, B\ kecognises the power to intervene of the consula
organs of other Member States as well. This diffeeecould encourage the third country, in the
territory of which such assistance should be guesh to deny the legitimacy of the other EU
Member’s intervention under international law. Nekeless, as affirmed above, the intervention of a
Member State other than the State of nationalitylmmalso justified under international law sirloe t
consular agents of the intervening Member State bmaiwonsidered indirect organs of the State of
nationality acting as substitutes of the organthefState of nationality not present in the teryitof

the third country involved.

2 Union Delegations are over 130. See http://ec.euenpexternal_relations/delegations/web_en.htmitédison 11th

August 2009).

The Lisbon Treaty has also added a new norm, aft.af the Treaty on the Functioning of the EU, thanctions the
“close cooperatichof Union delegationswith Member States’ diplomatic and consular missiomish regard to any
foreign policy issue.

73

™ For this view see also Kadelbach, cit., p. 29.
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Thus in the present author’s view, no inconsisencppear to exist between art. 23 TFEU and
international law.

4, Legislative developments in the implementatibaeart. 20 ECT

Although the text of ex-art. 20 ECT is almost dogted in the Treaty on the Functioning of the
European Union, at least with regard to the scdpleeoconcept of diplomatic and consular protection
the follow-up of the legal and political discusssoroncerning this issue, which took place after2199
has led us to question whether Member States (gbenthe EU) intend to extend the scope of such
concept so as to entail both consular assistartdigfomatic protection.

One of the main legal instruments that has givea 1o legal and political discussions is Decisib8,5
adopted by the Council in 1995 in order to rendf=céive the right established by ex-art. 20 ECT.
This decision does not seem to extend the scopieeafight at issue. In fact, its art. 1 reproduttes
content of ex-art. 20 ECT. In addition, art. 5 bé tDecision lists examples of situations in which
protection must be ensured. The list includes ca$ekath, arrest, and repatriation of EU citizens,
which typically entail consular assistance rathentdiplomatic protection.

Moreover, art. 1 of the Decision also points ownitstrong terms, that the obligation of Member Sfate
organs of protecting EU citizens of another MemBtate only exists if no diplomatic authorities of
the State of nationality of the injured person present in a third country’s territory. This furthe
specification of a requirement that is already s#aned by art. 23 TFEU seems to stress the podatt th
this article must regulate protection whichiis &itu’ and urgent?®

Although Decision 95/553 does not extend the sab@et. 23, it provides for some practical and lega
instruments that have enhanced the protection ofiténs when they are outside the EU. On the one
hand, art. 6, establishing some mechanisms foreingbursement of the expenses that Member States
might incur in the exercise of consular assistand¢avour of non-nationals, has encouraged EU State
to intervene most enthusiastically and, thus, miédweright to consular and diplomatic protection
effective. On the other hand, art. 7 of Decisio,5iing the time-limit of five years from the ent

into force of the decision for its revision, haft pen the door for new developments in this field

In order to help Member States with the revisitie, EU Commission submitted a Green Paper on this
matter at the end of 2006.This document mainly refers to the urgent aird $itu’ protection,
regulated both by arts. 23 TFEU and 5 of DecisiéB.5The Green Paper suggests some practical
mechanisms for informing EU citizens and Membertedtamissions of the existence of the right to
consular assistance.

Nevertheless, the most innovative proposals ofGhemission are included in paragraph 5 of the
Green Paper. In this paragraph, the Commissiortgtise transfer of the competence of diplomatic
and consular assistance from States’ authoritighé¢oEU or, most precisely, to Commission (now
Union) delegations. In order to achieve this resalsily, the Commission suggests introducing, in
future EU “mixed” agreements, a clause that migtknawledge this competence. The need for
specifying this competence in the text of an irdtional agreement and, not only in an EU act, & du
to the fact that the Commission considers thatlhird States’ consent is necessary to make this new
EU power binding at the international level. Certgi the Commission’s proposal would enhance the
role of EU in international relations and ensumaae uniform treatment of EU citizens than Member
States do now. In fact, each State exercises camaunld diplomatic protection on the basis of its

> Decision 95/553/EC, in OJ, L 314, 28-12-1995, pffZ3Actually, this instrument was not a proper idamn, but rather a

sort of international treaty that in fact enteretbiforce only in May 2002 after the ratificatiohad Member States.

% For this view, see A. Kiinzli, cit., p. 347.

Green paper, Diplomatic and consular protectiotioibn citizens in third countries, COM(2006) 712,0nJ., 2007, C
30, 10-2-2007, p. 8-13.
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domestic law, which usually differs from that ohet EU countries. However, one must observe that
this type of clause cannot be deemed a generdii@olto the problem of diplomatic and consular
protection of EU citizens. In fact, such clausesldde introduced only in those treaties dealinthwi
issues that fall within the competence of the EU, i§this solution was adopted, different organs
(State or Union delegations) should exercise camsabksistance in the cases that, despite their
similarity, deal with subjects-matters that perttrthe diverse competences of the EU and Member
States. For this reason, the suggestion of the dearo Economic and Social Committee, which
commented the Green Paper, is noteworthy. The Ctieenbelieves that the creation of common
diplomatic offices in third countries where diplamsaagents of all Member States would work side-
by-side, would be advisable in order to ensurepifetection of EU citizen& The positive result of
such a solution would be that consular assistarigbtrbe guaranteed in a uniform manner because
the diplomatic agents of Member States, workingetbgr, could ensure the same type of protection.
Moreover, since EU citizens would be assisted leydiplomatic agents of their State of nationality,
there would be no problems of competence relatrigternational relations, which, by contrast, aris
when EU organs intervene. The negative aspecthefsolution that has been proposed by the
Committee, mainly concern the fact that States tridghreluctant to let their agents work side-byesid
with the agents of other Member States due to aascever confidentiality and security. Moreover,
the creation of such common offices would be carsid costly by parsimonious executives.

Another tricky issue that arises from the text afggraph 5 of the Green Paper concerns the fact tha
the Commission also seems to envisage the posgibiliallowing Union delegations to exercise
diplomatic protectiomwis-a-visEU citizens. In fact, the Green Paper mentionsesfishing agreements
that were concluded between the EU and some tlothtdes and which, under the Commission’s
view, allow the EU to exercise “diplomatic protect! vis-a-vis EU vessels instead of EU flag
States? This issue will be examined below in detail. Hiéris sufficient to observe that the norms of
the fishing agreements to which the Commission makérence in paragraph 5 of the Green Paper
do not always deal with cases of diplomatic pratectbut, in certain circumstances, they concern
some forms of consular assistance. In fact, suemsiegulate the supporting activities of Union
delegations in cases of seizure and detention &aressef® which is a typical function of consular
assistance, as provided for by art. 5 of the Vig@oavention on Consular Relations.

Notwithstanding this clear misunderstanding of stepe of ex-art. 20 ECT in the Commission’s
interpretatiorf* the comments of legal experts that followed theption of the Green Paper revealed
different views on this matter. While Nascimbenested the point that diplomatic protection is
included in the scope of ex-art. 20 ECT, since dbénition is expressly mentioned together with

8 See para 4.4. of the Opinion of the European Ecamamd Social Committee on the Green Paper on daienand

consular protection of Union citizens in third ctigs, 2007/C 161/21, in O.J. 2007, C 161, 13-7-2@07/5-79, at p.
79.

Actually, the expression of “diplomatic protectiowas used by the Court of First Instance in itssieniof the Odigitria
case that we will analyse in depth in the followsegtion.

79

8 Article L of the Annex on Conditions for the exekcisf fishing activities by Community vessels in éte d'lvoire

fishing zone to the Agreement between the Eurofigamomic Community and the Republic of Cote d'Ivoinefishing
off the coast of Cote d’lvoire, in O.J., L 379, 32-1990, p. 3-13. Article L stateThe seizure or detention, under the
terms of the applicable Cote d'lvoire legislatiofi,aofishing vessel flying the flag of a Member &t the Community
shall be notified to the Delegation of the Commisgibthe European Communities in Cote d'lvoire wiff@nhours and
simultaneously to the consular agent of the Menttate whose flag the vessel flies.

The circumstances and reasons which led to thersear detention shall be brought to the attentidrthe Delegation of
the Commission of the European Communities in Cotei”.

81 For the view in favour of a misunderstanding of @@mmission see Kiinzli, cit., p. 340.
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consular protectioff, Vermeer-Kiinzli, by contrast, denied the possipitif interpreting ex-art. 20
ECT as dealing with diplomatic protection due te tiature of the activities that are described i th
article, Decision 95/553, and the Green Paperf#3el

No legal documents were adopted after the GreererPap this subject. Following some of its
suggestions, the Commission only introduced invigbsite a fact-sheet that provides EU citizens
useful information as to the protection that thay expect to achieve by dint of their EU citizepshi
when they are outside of the EU. The fact-sheéhdefsuch protection by repeating the list of disir
cases that are already mentioned in art. 5 of 2eri85/553, such as death, arrest, or repatriéfion.
However, in paragraph 6.2 of the fact-sheet, thenf@ssion seems to suggest the possibility of
exercising diplomatic protection on the basis of 2B TFEU. The text of this paragraph appearseto b
guite ambiguous when it states that in cases ekaar detention, the embassy or consulate of &hy E
Member State must

“ensure that the treatment offered [to the detaiB&Hcitizens] is not worse than the treatment
accorded to nationals of the country where [theylehbeen arrested or detained, and, in any case,
does not fall below minimum accepted internatiostEndards — for example United Nation
standards of 1955. In the event that such stasdamel not respected, [the embassy or consulate]
will inform the foreign ministry of the country ofrigin [of the detained person] and, in
consultation with them, take action with the loaathorities”.

In particular, the second sentence of this statégeuses ambiguity. On the one hand, the meaning of
this sentence might be that Member States’ diplmnaafents accomplish their task by simply assisting
EU citizens before national courts of a third coynivhich is a typical example of consular assisgan
On the hand, paragraph 6.2 of the fact-sheet migply that the coordinate intervention of the EU
Member State’s diplomatic mission and Foreign AffaMinistry of the State of nationality of the
detained person results in the formal complairdjregy a third country, of the violation of the rigtof

this person. Such complaint would raise this issube inter-state level and, thus, could be camet
diplomatic protectioff> No other reference to this issue can be fountiértéxt of the fact-sheet so as
to help us in the interpretation of this stateméievertheless, if one takes into account all other
paragraphs, one can observe that they just mefdrors of consular assistance rather than diplomatic
protection. Most importantly, in paragraph 6.2 litsthe Commission seems to acknowledge that,
when the violation of a fundamental right of an &itizen is at stake, other Member States’ diplomati
agents must seek the intervention of the Statextibmality of the detained person. Thus, regardbéss
who informs the State of nationality of the viotattj whether it be the citizen or other Member State
agents, it is only the State of origin that canreise diplomatic protection, pursuant to internadio
law. In short, the action of other EU States’ ageily seems to respond to the general obligation o
cooperation between Member States, keeping otlaesSinformed of the conditions in which their
nationals are, rather than to the intention of eisérg diplomatic protection in the interest of the
sending State or the EU.

8 see para. 3 of the Remarks of Professor Bruno Nasciento the Green Paper, in http://ec.europa.¢icgusome/

news/consulting_public/consular_protection/conttitms/contribution_academics_nascimbene_en.pdfitédison 17th
August 2009). For this view see also Rey Aneirds, jgi 26. Similarly, Professor Pietro Adonninohis comment to the
Green Paper, affirms that EU citizens have rightjen ex-art. 20 ECT, to assistance both of diplamnatid consular
organs. Nevertheless, this statement does not etehplresolve the issue under debate becausefilameaf above, in
international law, the intervention of diplomaticgans can sometimes entail consular protection #ng, may not
correspond to diplomatic protection. See page Professor Adonnino comment in http://ec.europaustiie_home/
news/consulting_public/consular_protection/conttitms/contribution_adonnino_it.pdf (visited on"2December 2008).

8 see para. 14 of the Comments of Dr. Annemarieke ¥ersKiinzli on Green Paper on Diplomatic and Consular

Protection of Union citizens in third countries, Itp://ec.europa.eu/justice_home/news/consultinglig/consular_
protection/contributions/contribution_academicsdéei_en.pdf (visited on f7August 2009).

8 In http://ec.europa.eu/youreurope/navl/it/citizeitizienship/outside-eu-protection/index_en.html ifeid on 6th August

2009).

8 This ambiguity is also highlighted by A. Kiinzlit.cip. 348.
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To sum up, the construction of ex-art. 20 ECT dmddevelopment of legal instruments and doctrine
that has followed its adoption do not seem to restihe problem of the scope of this article. In the
present author’s view, existing EU norms do notsée allow including diplomatic protection in the
meaning of the phras@rotection by the diplomatic or consular authorfi@f another Member State
that is contained in art. 23 TFEU. In particulaedion 95/553 highlights that the main concern of
Member States is to regulate the cases in whicmpr@and effective assistance is needed by EU
citizens. The right to such assistance is one efftindamental rights of EU citizens and must be
ensured on the same conditions as the other rajlEsiropean citizens, which are guaranteed by the
EU treaties.

[I1.  EU Practice Relating to Consular and Diplomatic Protection

Although the textual interpretation of ex-art. 2G'Eand the normative instruments that have derived
there from only seem to admit that it deals with tlght of the EU citizen to consular assistance of
Member States other than the State of nationabibhe must ascertain whether the practice of EU
organs and States has developed so as to guathatdglomatic protection of EU citizens, as well.
Moreover, as already observed, the Commission, thighsupport of some scholars, has suggested
interpreting ex-art. 20 ECT extensively so as tolude, in its scope, the possibility of Union
delegations of exercising both consular and diptamarotection with respect to EU citizens in the
third countries, to which the EU is bound by sgediiternational agreements.

We will analyse these two different issues of egieminterpretation separately by taking into aetou
both political and legal practice of the EU and MemStates.

As to existing States’ practice, we already memtbthe emergency situations arising from the 2004
Tsunami and the 2006 Lebanon \Wam these cases, France undertook the task ofriagiag all EU
citizens since its diplomatic offices in South-East Asia and Lebanon were more numerous and
larger than those of other EU countries. Moreotiee, relationship between France and the relevant
third States was closer for historical reasons ainds more likely to avoid bureaucratic del&ys.
However, one must note that, in such emergenciethar France nor other Member States made
reference to ex-art. 20 ECT and the obligation dflember State to provide assistance. Thus, the
decision to allowing French intervention appeardednspired more by political expediency than by
legal considerations. In addition and most impdlyarthe activities that French diplomatic agents
carried out during these emergencies appear tdl entborm of consular assistance rather than
diplomatic protection, as intended by internatiotzaV. Therefore, such cases cannot be used as a
justification of an interpretation of art. 23 TFE&Jinclude diplomatic protection in its scope.

Another example of an attempt of coordinated irgetion between some EU States is the case
relating to an ltalian priest, father Sandro DetiBrevho was arrested in Djibouti in October 2697.
Both Italy and France suspected that, in orderrtiept a non-governmental organisation, which a
French judge was investigating, some members oDjt®uti government allowed the murder of the
French judge and the illegal arrest of the Italpiest™ Therefore, at the beginning of 2008, the
Italian and French governments initiated a cootemaliplomatic action in favour of father De Pretis

8  As to a notorious precedent of these crises onergartion the first Gulf War in 1990 when Iraq ineddkuwait. Some

EU States did not have diplomatic representatineKuwait and, thus, asked for the assistance ofroftJ Members
diplomatic organs in favour of their nationals. Bocomment see C. Closa, The Concept of Citizenshipeifreaty on
European Union, in CMLR, 1992, p. 1137-1169, at 5111

For an overall analysis of these cases see Hytindp. 41.

8 gee http://allafrica.com/stories/200712140857 Iftisited on 31st August 2009).
89
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Father De Pretis had demonstrated to have resemgatibout the good faith of such non-governmentgrasation and,
thus, was attacked both by the organisation adoDfitgovernment.
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with respect to Djiboufl’ As to the character of the French-ltalian actione can observe that it
actually entailed a case of diplomatic protectignitaly with the support of France. However, no
reference to EU norms and to the EU was made. Tdreteboth States clearly acted in their own
capacity without invoking their status of EU Memdein short, this case, as well, does not seem a
relevant example of State practice relating toeth®@rcement of the art. 23 TFEU right.

We must admit that State practice cannot help ustterstand what the real attitude of EU Member
States is with regard to the right to consular diptbmatic protection, provided for in art. 23 TFEU

However, EU legislative practice seems to demotestifee positive intention of States of allowing

other EU Members to exercise consular functionthér name. In particular, in 2003, the Council,

amending 1999 Schengen Common Consular Instructiadted the possibility, for an EU State, of

delegating other EU Members to issue the uniforsa\n respect of third countries’ citizens even
when the diplomatic representatives of the delagaBtate are present in the territory of the third
countryf’2 So, this decision sets aside the fundamental rexqeint, established by art. 23 TFEU, under
which the consular authorities of a Member State inéervene instead of the organs of another EU
State only when such organs are not present iteth#ory of a third country. In short, EU Stateem

to be ready to accept the idea that they can eseerméveral consular functions in a coordinated
manner, in particular, when such functions onlyehagministrative and operative character.

Another legal instrument that shows that EU MemBgates intend to develop EU law so as
progressively to exclude the relevance of Statéomality in favour of the recognition of an EU
identity is Council Decision 2005/667 concerningnmenal offences arising from ship-source
pollution?® This decision was annulled because of the laagtoaipetence of the CounéfiHowever,
Decision 2005/667 is relevant to us because itslarcontemplates that, in the future, the prowvisio
of this decision should be applied by Member Statess to consider the vessels, flying the flag of
any EU states as non-foreign shipalthough this “uniform nationality” of EU vessetuld be only
applicable in the territorial sea and economic zoindember States and the decision did not dedd wit

9 see http://www.villaggiomondiale.it/donsandrodejsrétm (visited on 31st August 2009). This coortitlaaction just

led to the partial liberation of father De PretisMarch 2008 that was sentenced to domiciliarysarmdevertheless,
father De Pretis was definitively convicted in Marc2009. For the latest news about this case see
http://iwww.mrd.djibouti.org /LireArticle.aspx?N=97®isited on 31 August 2009). As to the reason of the intervention
of the French government, one must recall thaDid62Djibouti brought an action against France ketoe ICJ claiming

the lack of cooperation in providing evidence anthesses in the case of the murder of the FrenbgejuThis case only
led to the conviction of France for having refusedexecute a letter rogatory. Case concerning cefaiestions of
Mutual Assistance in Criminal Matters (Djibouti. vFrance), Judgment of 4 June 2008, in http://www.icj
cij.org/docket/files/136/14550.pdf (visited on 3BRstgust 2009). This judgment demonstrates thatipwpinion was not
particularly in favour of Djibouti.

The Schengen acquis - Decision of the Executive Citbeenof 28 April 1999 on the definitive versionstbe Common
Manual and the Common Consular Instructions (SCH/Cei®®) 13), O.J., L 239, 22- 9-2000, p. 317-404.

Council Decision 2004/15/EC, in O.J., L 5, 9-1-20p476-77. For a comment to this decision see Re\irésecit., p.
19.

Council Framework Decision 2005/667/JHA to strengthize criminal-law framework for the enforcementtioé law
against ship-source pollution, O.J., L 255, 30-92(. 164-167

Decision 2005/667 was adopted under Title VI of Hig¢ Treaty (Justice and Home Affairs) in order ito driminal
penalties for offences relating to marine pollutiblowever, the ECJ accepted the argument of the Cssioni and the
Parliament, which affirmed that this decision mgiobncerned maritime transport and environmentalds. Both these
subjects notoriously fall in the EU competence. Se#0/05, Commission v. Council, ECJ Reports, 200F0p097.

Art. 11.3 of the Decision stated thaBy 12 January 2012, the Commission shall... make aagopals it deems
appropriate which may include proposals to the éffeat Member States shall, concerning offencesntitted in their

territorial sea or in their exclusive economic zasreequivalent zone, consider a ship flying the ftd another Member
State not to be a foreign ship within the meaningrtitle 230 of the 1982 United Nations ConventiorttemLaw of the
Sed.
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consular assistance, it proves to the contthgt Member States intend to regulate some issues
adopting some “most European” solutions that méfedirom general international law.

To sum up, one cannot deny that EU legal practiesses the increasing importance of a coordinated
action of Member States with the purpose of affignEU identity. Nevertheless, as long as these
legal provisions are not enforced, it will be difflt to ascertain to what extent EU States intenset
aside the principle of nationality and let other BA¢mbers exercise public functions on behalf of
them. In particular, the exercise of diplomatic tpobion is a too sensitive issue to induce one to
believe that EU States are ready to delegateatiter Members.

The limited practice relating to the Commissionigygestion of enhancing the role of the EU in
diplomatic relations proves that the delicate retaf this matter has led the EU to refrain from
intervening in situations that Member States préderesolve alone. Very recently, the EU Council
made a declaration relating to the crisis affectimg follow-up of the elections in Iran. In partiay

the Swedish Presidency of the Council expressecbitsern over the ongoing trial in Tehran against
an EU citizen, Clotilde Reiss, who is a Frencharatl®® Most importantly, the Presidency affirmed
that “actions against one EU country - citizen or embasaif - is considered an action against all of
EU, and will be treated accordinglifhe EU will closely follow the trial and demand tiae persons
will be released promptly’’ This declaration of the Council seems to be a met@rvention in
diplomatic protection of an EU citizen, or at ledke initial claim that usually leads to the exseoof
diplomatic protection. Nevertheless, when actios weeded, in particular, with regard to the payment
of the bond that would have allowed Ms. Reiss &wdethe prison, France autonomously intervened as
State of nationality. So, the declaration of theu@ul appears to be very important from the paitic
point of view because it expresses the opiniomefentire EU at the international level. Nevertegle

in legal and practical terms, the declaration is ffam providing evidence that the EU has the
unquestionable competence to deal with internatti@iations in the name of Member States.

Similarly, in the above-mentioned De Pretis casenember of the EU Parliament presented a
parliamentary question addressed to the Counditder to ascertain what measures would have been
adopted by the EU against the behaviour of Djibuthis specific cas&. The Council answered that
the EU would have requested Djibouti to comply witbtonou Agreement, which expressly subjects
economic benefits to the respect of human rightsimits territory®® Such answer seems to imply that
the Council wanted to keep its relationship withbbDjti in the field of economic and development
cooperation rather than to extend its competenésstees of mainly political nature, but at the same
time it raises the question whether an economi®ldpwment agreement constitutes the proper legal
framework in which the EU may assert the humantsiglonditionality in relation to a specific case of
diplomatic protection.

Although EU political practice does not help usimderpret art. 23 TFEU so extensively as to

recognise the right of the EU to exercise diplomatid consular protection, legal practice provides
some forms of delegation of powers of Member Statethe EU even with regard to international

relations.

% Ms Reiss is accused to be a spy against the Iraygaernment. She is currently in the condition ofmitdliary arrest.

See http://fr.euronews.net/2009/08/10/affaire-reismtee-des-tensions-entre-l-iran-et-l-occiderisited on 13' August
2009).

See http://www.se2009.eu/en/meetings_news/200pf@8ency_statement_on_the_post-election_trialefman
(visited on 13th August 2009).

Parliamentary question E-0829/08, 21st February8200 http://www.europarl.europa.eu/sides/getDoepitRef=-
HEP/ITEXT+WQ+E-2008-0829+0+DOC+XML+VO0//EN&languageN (visited on i September 2009).

Council Reply E-08029/08, 16th April 2008, in httwmw.europarl.europa.eu/sides/getAllAnswers.doPezfee=E-
2008-0829&language=EN (visited oft $eptember 2009).
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First of all, we already mentioned the conclusidrs@me fishing agreements between the EU and
third countries in which some form of diplomaticdaconsular intervention of the EU in favour of EU
vessels is anticipated. In particular, tBeigitria case raised this isstf.This case concerned the
complaint of Odigitria, a Greek fishing companyaimgt the Commission due to the consequences of
the arrest of an Odigitria’s vessel in maritime evat the sovereignty of which was contended between
Senegal and Guinea Bissau. The Greek vessel wastedr by Guinea-Bissau authorities and
sentenced to a monetary penalty for fishing witHmeatnce. In the action for extra-contractual llepi

of the EC, Odigitria specifically claimed that tGemmission did not comply with its duties to pravid
diplomatic protection and to fix a bank fee for grempt release of the Greek vessel. Such duties ca
be inferred from art. J of the Annex to the 1996té&tol establishing the fishing rights and finahcia
compensatioi* to the 1980 Agreement between the European Ecand@oimmunity and the
Government of the Republic of Guinea-Bissau oniffigtoff the coast of Guinea-Biss&li.Art. J
states that,

“...[b]efore any judicial procedure, an attempt shalinbade to resolve the presumed infringement
through an administrative procedure...If the casencame settled by administrative procedure

and has to be brought before a competent judicdi/bthe competent authority shall fix a bank

security”.

Although the Court of First Instance did not fintdyaviolation of art. J, it nevertheless recognitieat
such article provides for a form of diplomatic mrction by the EU with respect to vessels thathby t
flag of a Member State. Such protection consisthiénperformance of negotiations between Guinea-
Bissau and the EU, which acts on behalf of EU peivaperators. Similarly, as to the obligation of
fixing a bank security, the Court established thataction of the EU is subsidiary to the interi@mt

of the owner of the vessEF In both these interventions, no legal role offlag State is provided for.
This case is certainly an example of the transfepmvers from Member States to the EY.
Nevertheless, we must recall that fishing is aectijhat falls in the exclusive competence of the E

It would be difficult to extend the same powerlte €U with regard to the exercise of diplomatic and
consular protectiorvis-a-vis EU citizens in matters that fall outside of the EOmpetence and
especially in matters that affect the political egghof State&> For this reason, the above-mentioned
Green Paper of the Commission that invites Memib&teS to conclude international agreements with
third countries in which a clause specifies thalainatic and consular protection of the citizens of
Member State should be provided by the EU, seerdstegard the fact that EU organs will be able to
exercise such protection in any event only whendebhpetences are extended to all the fields of
international relations.

Moreover, the Commission has proposed that thelgsion of commercial agreements between the

EU and third countries should be conditional on soguarantees, such as the protection of the
interests and rights of EU citizens in the tergitof the third countries. This solution seems ttagma

form of preventive protection rather than diploroand consular assistance. It appears to be aitmed a
imposing EU political views on third countries rattthan at providing protection of EU citizefis.

100 case T-572/93, Court of First Instance, in ECJ Repd@85, p. 11-02025.
11 0.J., L 309, 11-11-1991. p. 8.

192.0.J., L 226, 29-8-1980, p. 34-42.

103 1.572/93, cit., paras 83 and.85

104 see para 5 of the Green Paper,stipra

105 Eor this view see also Kinzli, Comments on the GRaper, citsupra

198 For this view see also G. Harpaz, Enhanced Relatietseen the European Union and the State of Isnagér the

European Neighbourhood Policy: some legal and eoamdmplications, in Legal Issues of Economic |ptetation,
2004, p. 257-273, at. 272.
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In short, neither the political nor the legal preetof the EU and Member States appears to rea®gnis
the power of EU organs to exercise diplomatic amalsalar protection. Thus, if Member States wish
to establish a similar power for the EU in the fatuhe adoption of new specific EU norms will be
necessary. The same is not true as to the ex@afctsmsular protection of Member Statés-a-visEU
citizens that are not their nationals. In this ¢élse lack of practice cannot cancel the existaricat.

23 TFEU that establishes the right of EU citizemmgoy such protection. However, it is our viewttha
as long as no further implementation of the artiglearried out, it will be difficult to extend tiszope

of this norm so as to include diplomatic protectias dealt with by international law.

V. Conclusions

The definition of the right to diplomatic and cotesuprotection, established by art. 23 TFEU, still
leaves several issues concerning both its scopeféertiveness unresolved.

Although no norms or judicial decisions expresstgagnise the right to consular and diplomatic
protection as a righger se in the present author’s view, such status caimfieered from the wording

of art. 23 TFEU and the legal and treaty contextiich the article belongs. The right to diplomatic
and consular protection is one of the fundamenggits of EU citizens that Member States must
guarantee by any means. We admit that in somengstainces implementing measures are necessary.
However, we must stress the point that the needvfplementation of the right to consular protection
must be ascertained on the same bases on whiégmpthementation of other EU citizens’ rights has
been rested by the ECJ. In the Sevinger case aerdBEJ decision! the Court has highlighted that,
since EU citizens’ rights are fundamental rightsrafividuals, they cannot be denied on the basis of
discrimination and unreasonableness. Both the $fatationality and any other Member State can
only hinder the enjoyment of one of these rightsdibjective reasons. Due to the fact that consular
assistance is mainly needed in very urgent sitagticn which the violation of other fundamental
rights of individuals can occur, such objectivesm®s must be really serious in order to justify the
denial of assistance to an EU citizen. Thus, tgbtrestablished by art. 23 TFEU, seems at least to
entail the obligation of all Member States of makany attempt to guarantee diplomatic and consular
protection.

Art. 23 TFEU makes this obligation effective un@#s law. Nevertheless, Member States must ensure
the right to diplomatic and consular protectionEf citizens in the territory of third countries.
Therefore, it is also necessary to ascertain whettgeright to consular and diplomatic protectien i
effective under international customary and treatyms that bind third countries. As several EU
provisions demonstrate, the current interpretatadnthe expression “diplomatic and consular
protection” implies that Member States must prowsdasular assistance to EU citizens irrespective of
nationality. Similarly, the right to consular asaisce has been declared an individual right byre¢ve
international bodies and, in particular, the ICliefiefore, no discrepancy seems to exist between EU
and international law as to the scope of this rigitvertheless, international law still considers
nationality the most substantial link between adiividual and the State intending to ensure consular
assistance. By contrast, art. 23 TFEU also extédmdgpower to EU Members other than the State of
nationality. Nevertheless, in our view, when Meml&iates afford consular assistance to non-
nationals, they act as the representatives of thte $f nationality, the consular organs of which a
not present in the territory of a third country.ush no third country seems to be entitled, under
international law as well, to deny the right to solar assistance of an individual whose State of
nationality uses organs other than traditional ésdor the performance of such assistance. Any Stat
is free to choose the means by which it guaramdeesular assistance to its nationals.

107 Seesuprafootnote 9.
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As to the scope of the right to diplomatic and cidaus protection, dealt with by art. 23 TFEU, we
observed that Member States are only willing tmgfer administrative and operative functions to
other EU countries, such as, for example, consadarstance. When sensitive issues such as political
relationships with their nationals or third coues;i are at stake Member States still wish excliystee
govern such relationships. This intention is paftidy clear as to the issue of the recognitiorthef
right to exercise diplomatic protection of entit@ber than the States of nationality. Thus faithee

EU nor international law has made great steps fatwa

The extension of the scope of art. 23 TFEU requitember States to modify EU law relating to the
attribution of competences to the EU with regardnternational relations. As to commercial policy,
we already noted some developments in the attabuwif specific competences of the EU and in the
recognition of powers of Member States other tih@nState of nationality in some cases such as those
relating to the consular and diplomatic protectidrfishing vessels that fly Member States’ flag. By
contrast, as long as Member States keep on coimgid@reign policy as a matter of their exclusive
competence, it will be difficult to move them taisfer the powers concerning said policy to another
State or to the EU itself.

Some recent EU legislative developments demonsthate Member States have been increasingly
accepting the idea that they can act in a coordihatanner in order to deal with some aspects of
international relations. The above-mentioned amemdnto the 1999 Schengen Common Consular
Instructions and the enhanced role of Union delegatthat is provided for in art. 35 EUT, as
modified by the Lisbon Treaty, make us to belidwa Member States have realised that actions, taken
at the EU level, can be most effective for the getion of individuals, in particular when third
countries are involved.

To sum up, answering to our original question whletirt. 23 TFEU deals with diplomatic or/and
consular protection of EU citizens, one must coaelthat the article entails both a misleading dse o
the word “diplomatic” and a proactive approach aimaé strengthening the perception of an European
identity. In fact, on the one hand, it is evidemnf its exact words that art. 23 only provides tfoe
exercise of consular assistance of Member Statesr dhan the State of nationalitys-a-vis EU
citizens. Thus, the exercise of diplomatic protettof EU Member States other than the State of
nationality and the possibility of an autonomouglanatic intervention of the EU in respect of EU
citizens are absolutely out of the scope of artTEEU. On the other hand, the creative proposals of
the Commission, relating to the wide interpretatiohthe concept of diplomatic and consular
protection, which is sanctioned in art. 23, andthe attribution of some powers to the Union
delegations in the field of foreign policy, mighind some legal grounds in the legislative
developments that have so far enhanced the coapelsttween Member States and between Member
States and the EU. We cannot exclude that thiseratipn may lead Member States, in the future, to
adopt new provisions that ensure a multi-levelafiptic and consular protectiois-a-visEU citizens
who have suffered injuries in a non-EU country. Example, such protection might initially consist i
the intervention of the State of nationality aml,case of the ineffectiveness of such intervention,
entail the exercise of some form of protection thieo Member States or the EU itself.

In the end, an evolution of the current regimeaisular and diplomatic protection, establishednby a
23 TFEU, seems to be necessary. In fact, the khstepe and residual character of this regime das s
far prevented the status of EU citizen from beingsolidated in a legal position, recognized both in
the EU and international legal order, and, thus, ingpeded individuals in their enjoyment of the
effective protection of their rights as EU citizemishin the territory of the EU as well in thirde@eés.
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