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Abstract

A mainstream view of the rule of the law has den@daflong time that social rights are “real” rights
Referred to as “the rights of the poor”, Social &fwbnomic Rights have been often thought as “poor
rights”. Lawyers and judges often distinguish betwsocial and civil rights, albeit human rights dav
been affirmed, since 1948, to be indivisible anergependent. The distinction between civic and
political rights on the one hand, and economic social rights, on the other hand, often results in
casting aside the social rights and prevent them fseing justiciable.

However, the academic debate about judicial enfoece of social rights is undergoing changes. The
divide between the fundamental rights tends to bestioned by social movements which do not
hesitate anymore to take legal actions and clamselsocial rights (the right to housing, to foaml, t
health care...), as well as by a number of acadessiearchers who try to rethink the universality and
indivisibility of human rights. That trend is folled by judges, international ones as well as nation
ones, who help with such decisions to strengtherjukticiability, effectiveness and opposability of
social rights.

The subject of the following contributions is tlarrent trend of justiciability and enforcement of
social rights in Europe. This working paper dratergion to and scrutinize the academic debate and
the jurisdictional answers concerning the naturd eegime of social rights through the use of
comparative and international law. Rights are sdidn UK (W. Baugniet), Belarus, Ukraine and
Russia (U. Belavusau), Spain (M. E. Blas Lépealy]t(G. Boni), Germany and Switzerland (C.
Fercot), Norway & Scandinavia (T. Harbo), PolandMA Jara), Portugal (B. Mestre) and the
European Convention of Human Rights (C. Marzo). Magieties of Social Rights in Europe is
evident and reading the following pages will giveimpressive example of the diversity of European
legal systems.

Keywords

social rights, economic rights, industrial rightfundamental rights, nature, justiciability,
enforceability, Europe, United Kingdom, Belarus, ralke, Russia, Spain, Italy, Germany,
Switzerland, Norway & Scandinavia, Poland Portugakopean Convention of Human Rights.






Introduction
Diane Roman

A mainstream view of the rule of the law has deriarda long time that social rights are “real” righ
Referred to as «the rights of the poor», SocialBoohomic Rights have been often thought as “poor
rights”. Lawyers and judges often distinguish betwsocial and civil rights, albeit human rights dav
been affirmed, since 1948, to be indivisible ankntependent. The distinction between civic and
political rights on the one hand, and economic smcial rights, on the other hand, often results in
casting aside the social rights and prevent them fbeing justiciable. Numerous legal decisions
invoke their particularity to justify the lack afidicial protection. In spite of the fact that sdcights

are recognized and proclaimed, they are often aédelgto a specific category and opposed to cidl an
political rights: half-rights, pseudo-rights, sp@aiights with a minor range, they don’t beneforfr

the same regime and the same guarantees as thidurttiamental rights. References are common to
the so-called “specific nature” of the former arghgrally they support the idea according to which
legal interferences with parliamentary social acdnemic policies would constitute a violation oéth
separation of powers. Additionally, the argumerdttbourts are not competent to decide on such
complex issues is also often put forth.

However, the academic debate about judicial enfoece of social rights is undergoing changes. As
South African Justice Albi Sachs has noticed,

“There is growing acceptance all over the world t&tain core fundamental values of a universal
character should penetrate and suffuse all govartahactivity, including the furnishing of the
basic conditions for a dignified life for all. | leve that 21st-century jurisprudence will focus
increasingly on socio-economic rightg&lbie Sachs, Social and economic rights: can theymade
justiciable?, Southern Methodist University Schablaw, 1999, p. 18).

A few examples may illustrate this evolution.

The divide between the fundamental rights tendsetguestioned by social movements which do not
hesitate anymore to take legal actions and clamselsocial rights (the right to housing, to foaml, t
health care...), as well as by a number of acadeasiearchers who try to rethink the universality and
indivisibility of human rights. That trend is folled by judges, international ones as well as nation
ones, who help with such decisions to strengtherjukticiability, effectiveness and opposability of
social rights. As noticed by an author

“In the space of two decades, social rights haverged from the shadows and margins of human
rights discourse and jurisprudence to claim aneiasingly central place. In a significant number
of jurisdictions, adjudicatory bodies have intergdrio protect a wide range of social rights from
intrusion and inaction by the State and increagirigl non State actors. The breadth of the
decisions is vast. Courts have ordered the rectioneof water supplies, the halting of forced
evictions, the provision of medical treatments, thmstatement of social security benefits, the
enrolment of poor children and minorities in sclsoahd the development and improvement of
State programmes to address homelessness, endseaseal and starvation. (...) What is novel is
not the adjudication of social interest. Domesatigislation in many countries provides a measure
of judicially enforceable labour and social right¥hat is significant is that the more durable
human rights dimensions of these social valuesterésts, whether captured in constitutions or
international law, are being adjudicategfalcolm LANGFORD, The Justiciability of Social Right
From Practice to Theory, in Social Rights Jurispnege Emerging trends in International and Compagativ
Law, Cambridge University Press, 2008, p. 3)

In the European framework, it has been underlitad dne of the major characteristic of the Charter
of Fundamental Rights and Freedom, approved in 20@& that it transcended the opposition
between civil and political rights on the one hamdl economic and social rights on the other. As Pr.
Bruno DE WITTE has focused on,
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“in this respect, the Charter represented the essshoent of two core ideas that had slowly matured
over the years in national constitutional law améhternational human rights law, namely: (a) the
idea that all rights require some measure of pasiiction from the side of the state, so that it is
no longer justified to operate a sharp distinctlmtween rights implying a negative duty of
abstention and rights implying a positive duty t; and (b) the idea that rights are not self-
executing (to use the international law term) @ ot “subjective” rights (to use a term familiar
to continental lawyers) can nevertheless have itapbiegal and political effectqB. de Witte,
“Fundamental, yes-But What Does It Mean?, in “Thaedamentalisation of Social Rights”, EUI WP, Law
2009/05, p. 1).

Secondly, one can take into account the signifi@amlution represented by the adoption of the
optional Protocol relating to the International €oant on the Economic, Social and Cultural Rights
(ICESCR) of the United Nations (1966). This evalatis an important step towards the justiciability
of the rights to food, to work, to health, to edima, to housing, for a decent life and human digni
Those two examples are relevant testimonies oféhewal of attention given to social questions. It
leads to a questioning of the potential partictyaof social rights and to focus on the questiohef
justiciability of social and economic rights.

The subject of the following contributions is thuarrent trend of justiciability and enforcement of
social rights in Europe. These working papers dat@ntion to and scrutinize the academic debate
and the jurisdictional answers concerning the maturd regime of social rights through the use of
comparative and international law. Most of themeh&een written by researchers of the European
University Institute and its working group of Lalyduaw, and were discussed during a workshop in
Fiesole, on 26 June 2009. The following working grgpare a branch of a global project, funded by
the French Ministry of Labour and Solidarity ané ffrench Ministry of Justice. The leading research
center working on this project is the CREDOF, Undity Paris Ouest Nanterre la Défense (Center for
the Research and Study of Fundamental Rights). tAtooty researchers including a great number of
foreign academics (from Canada, Brazil, Mexico,jdngnd China among others) are involved in the
project. Those connections with foreign academies rmaeant to become part of an international
network of lawyers interested in the interactioesaeen rights and poverty. At this point, we would
like to warmly thank Pr. Marie Ange Moreau and Ruth Rubio Marin, from the Institute, for their
kind help and the interest they have had on tlisaech.

One of the major challenges of the partnership debathe University of Nanterre and the EUI Law
Labour WG was a matter of coordination amongstha&llresearchers, taking into account the diversity
of the legal systems in Europe. Claire Marzo (farfPeD student at the EUI and whose contribution
and involvement are gratefully acknowledged), ke over the coordination and, to ensure the
homogeneity of this team work and has created amamgrid of analysis. The most important points
of it were:

1. Definition of social rights
« What is the definition of social rights proposedtbg author
» Enumeration of social rights?
« are discrimination rights included?
« are labor rights included?

2. How is the history of social rights explained?
+ Was there a distinction between social rights aoidigal rights?
+ Conditions and moments of social rights creatieasons of this emergence
» Notion of generation of social rights?
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3. Are the social rights divided into categories af?a
« Does the author affirm the existence of categaieghts?
« what place for the notion of indivisibility of rigé?
« What categories? Subdivisions?
» Content of the categories and sub-categories
« definition of social rights (and other rights)

4. Fundamental rights? Human rights?
+ Social rights are fundamental rights? Human rights?
+ How is this label justified?

5. Legal value of the rights
« Does the subdivision of rights lead to a hierarchsights?
« Is there a distinction between value and valuéigetion

« is there a normativity? Are social rights normslorthey have a programmatic value (distinction
between enforceability and political value) ?

« what are the arguments of the author to justify thkies of the rights? Are there political,
religious, ideological, dogmatic considerations, e?

6. Question of social rights regime

« entitlement of rights? Who has the social righterspn, family, vulnerable people. Is the
problematic different for civil rights?

« Territoriality of rights? Are social rights linked the presence on the territory? Can we export
social rights? Is it different of civil rights?

« Justiciability of social rights: what are the argnts in favour of justiciability of rights: role of
the judge, powers separation, conception of thiee3ta

Finally, one may be impressed by the diversityheffields covered by the substantive chaptersisf th
collective working paper.

Social rights in the UK, William Baugniet, Européaniversity Institute, Florence

Social Rights in Belarus, Ukraine and Russia, Ukda Belavusau, European University Institute,
Florence

Social Rights in Spain, Maria Esther Blas Lépez, Benior Lecturer of European and Constitutional
Law, University of Saragossa, Spain

Social Rights in Italy, Guido Boni, Senior Lectyr&niversity of Edge Hill.

Social Rights in Germany and Switzerland, Célineeé®e University of Paris 1

Social rights in Norway & Scandinavia, Tor-Inge Bay European University Institute, Florence
Social Rights in Poland, Anna M. Jard&uropean University Institute, Florence

Social Rights in Portugal, Bruno Mestre, Europeaiversity Institute, Florence

Conclusion Marie-Ange Moreau
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The Varieties of Social Rights in Europe is evidantl reading the following pages will give an
impressive example of the diversity of Europearalexystems. The difference between, for example,
Russian and Polish systems on the one hand, atishBor Italian ones, on the other hand, shallosot
underestimated, not only because of history: ofsmufor example the “Soviet” heritage the eastern
countries have to deal with may offer a guide ¢diipretation; but political explanation is not thay
one. Actually, the first observation relates thentcasting debate about the justiciability of social
rights, which is at the same time both constanteuadving. Finally, one may have the impressior tha
social rights’ picture is quite different when viesvfrom the written bills of rights and when viewed
from the courts.

The earlier bills of rights did not contain any Bgip references to any social rights, except matytee
right to happiness. They were usually called “ld¥etexts, including political and civic freedomadh
having no interest in social rights. During the etgenth century, the claims of the poor and the
increased influence of socialist and Marxist ctigg of human rights theories led to a recognitibn o
new rights, as a shelter against poverty. During tithientieth century, a number of international
declarations and constitutional bills of rights gledmed both civil and social rights: for examplee

ILO and the Universal Declaration of Human Rightishwits well known art. 22. For example, the
Portuguese report insists on the consequenceshtihaecognition of the social principle carrieshwit

it. The foremost consequence of the recognitiorsists in its transformation from a simple aspinatio
towards a constitutional commandment. With thisdfarmation has came an altogether new debate:
should these social rights be enforced by courts® debate has been ongoing since the 1960s, when
the rights in the Universal Declaration were didd@to two separate covenants. One contained
economic, social and cultural rights with no judlaneans of empowerment, while civil and political
rights were set out in the other. Though both sétsights were affirmed to be indivisible and
interdependent, commentators have often distingdisbetween the two categories of rights by
asserting that economic, social and cultural rigines not justiciable. The same division between the
two sets of human rights was mirrored in a larggeaf countries, in western European constitutions
in Latin American constitutions and also in AsianAdrican ones. At the European level also, the
European treaties set apart the social rightsdrEtiropean social charter, which was withdrawn from
the jurisdiction of the European Court of HumaniRig

According to scholars, those who dispute the jigitity of social and economic rights tend to rely
on 2 main arguments (Bruce PORTER and Aoife NOLAMNe Justiciability of Social and Economic
Rights: An Updated Appraisal” in the January 20@&ien of Just News). First, they tend to consider
that social and economic rights are different iturefrom civil and political rights and are theryedf
non justiciable. Unlike civil and political rightspcial rights are said to impose positive dutaher
than negative ones; to require government actidherathan government restraint; to require
allocation of resources and progressive fulfilmexther than immediate compliance; and to be vague
and open-ended rather than precise and legallpetkfiA second common claim is that it would be
undemocratic and a violation of the separationafigrs for unelected courts to interfere with social
and economic policy adopted by elected branchemwérnment. Furthermore, it is often argued that
social rights involve complex issues and competitgims on resources which courts are not
competent to decide. That is typically the opinadrthe European Court in many decisions. Similar
assessment is put forward in the English repofts. State’s social obligations are said to be mbee o
political and administrative nature than a sourtéegally enforceable rights. However, notices the
author, the courts have been prepared to intergepievent irrational allocation policies

However, it seems obvious that these times havegeth A new step has been taken with the help of
the courts. It relies on two main points. Firstgiabrights case law may be recent but there isapet
important amount of telling examples: all over therld, in a growing number of judicial decisions,
courts have begun implementing social rights. B@n®le, a recent book deals with two thousand
decisions from 29 national and international judgdns (Malcom LANGFORD,Social Rights
jurisprudence, emerging trends in Internatlonal armmparative layw Cambridge university press,
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2008. These decisions have been taken under theesllanof social rights enshrined in conventional
treaties or constitutional bodies (see, for exarrpke 2000 South African “grootboom” decision). But
some courts have also rejected the distinction éetvsocial and civil rights. As Claire Marzo's repo
has underlined, for the Strasbourg Courts, “therend bright line that separates rights into two
categories of rights” (Airey, 1979). Secondly, newdjudicatory bodies have been created: for
example, an important step was taken in 2008 with dpproval of the Optional Protocol to the
International Covenant on Economic, Social and @altRights. Its creation amounts to “closing a
historic gap” stated the UN High Commissioner famian Rights, Navi Pillay. Under the Protocol,
individuals will be able to complain to an indepentdhuman rights body at the international level
about violations of rights enshrined in the Inteiorzal Covenant on Economic, Social and Cultural
Rights. Moreover, a strong legal literature nowufes on social rights: there were enthusiastic
discussions amongst lawyers interested in Soutltafror Indian case law. Within the world social
forum, legal activists and NGOs promoted the cohoégusticiability as a tool against poverty and
inequalities. Among scholars, the question of tkeoavledging social rights has become relevant.

There is no doubt, a “new wind” is blowing: stesgmtal characterizations of social rights as being
fundamentally different from civil and politicalgiits have been rejected. The idea that all human
rights give rise to a combination of negative andifive obligations and involve various degrees of
resource allocation enjoys wider acceptance today before. The right to vote, for example, entails
considerable state expenditure and requires the ttdake positive steps to ensure that eleciéwes
held at periodic intervals. Or, as a quotationhef indian Supreme Court puts it,

“the right to life is guaranteed in any civilizedcsety. That would take within its sweep the right
to food, the right to clothing, the right to decemtvironment and a reasonable accommodation to
live in [...] For a human being [the right to she]tbas to be a suitable accommodation which
would allow him to grow in every aspect- physigagntal and intellectua(Supreme Court of India,
Shakti Star Builders v. Naryan Khimali Tatome et(4). SC 106, Civil Appeal No. 2598 of 1989 [JT 1990]

The wall between civic and social rights seemsdadllapsing. But, albeit “there is no water-tight
division separating” rights, as the ECHR said, neagbw boundaries are forming: not between rights,
but between courts. The “social rights” case-lavs @cross common law and civil law systems. But it
is significant that the justiciability of socialghts is stronger in developing countries: The Latin
American, the South African and the Indian examglesw that perfectly. How can we explain this
difference? Are the courts in developing countmesre audacious because of the urgency of the
poverty in their countries? Or is there a differamderstanding of the legitimacy of courts
adjudicating Social Rights? Certainly, everywhehe,role of the courts is to interpret and applysth
rights that are identified as fundamental to demticrcitizenship. But, courts seem to react
differently. On the one hand, in European countrieest of the courts argue that exercising the
authority to adjudicate social rights would lea@grthto assume the function of designing social
programs. Under the doctrine of the separationovigrs, it is the job of legislatures, not courts, t
carry out an assessment of the priorities in theecd of the allocation of limited State resourcEse
best example can be the Scandinawagr: as the report mentions, although Scandinasdantries
have a well functioning welfare state, the refeeetw the welfare benefits as rights, with the legal
conceptual and constitutional implications that rhaye, might not be proper and the judicial review
of the Norwegian social courts (trygderetten) isyMamited. But the_Spanisbourts or the Swissnes

are also illustrative: the respective reports haveerlined how ‘minimally protected’ are the Spanis
constitutional rights to an adequate social asuistg41), to health protection (art. 43.1), to asd®
culture (44.1) or to enjoy decent and adequateihgud7). The German report has stressed on the
‘reserve of the possibleMdglichkeitsvorbehaltbrought out by the German federal court. On the
other hand, in many developing countries, judge® maticed that enabling courts to adjudicate $ocia
rights simply means that courts can hear and aghtliclaims involving alleged rights violations.
Under the doctrine of the separation of powerss ithe job of courts, not legislatures, to consider
allegations of rights violations and to determinleether a right has been infringed. The question is
whether this litigation has the potential to coteleensure the achievements of social rights. iDgal
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with social rights’ justiciability is to seek foma'Optimal Equilibrium between Law and Politics,
Rights and Duties” as Dr. Tor-Inge Harbo underlines

Weak court, strong rightsih his recent book (“Weak courts, strong rightgjidial review and social
welfare rights in comparative constitutional lawtinceton University Press, 2008), Pr. Mark Tushnet
has been showing how creating weaker forms of jaldieview may actually allow for stronger social
welfare rights, even under American constitutiotsal. Here is perhaps the new challenge for
imaginative lawyers. As a conclusion; let us remenresident Rooseveltfour freedomsspeech.
He insisted on the need for freedom, especiallgdoen for want and concluded: “Our support goes to
those who struggle to gain those rights or keemth@0 years later, Freedom from poverty still reeed
to be an enforceable human right (Thomas PoggedbBre from Poverty as a human right, Oxford
Univ. Press, 2008) and the struggle continues) éva@de the courts.



Social Rights in Spain

Maria Esther Blas Lopez** *,

Abstract

Spain is established by its Constitution as a $@sid democratic State, subject to the rule of law,
which advocates freedom, justice, equality anctipalipluralism as highest values of its legal eyst
The Constitutional recognition of social rightstis,some extent, coherent with the idea of soaidl a
democratic State. In other words, the social Sthites not conform to the formal assurance of
fundamental rights, but rather requires its conmaéaffecting other spheres.

Attending to its object, social rights in Spain atefined as rights prosecuting the elimination or
decrease of material inequalities, as well asniréavement of the living conditions of society. Bve

if the lack of homogeneity and uniformity of thesghts prevent Spanish scholars from obtaining a
common definition, the analysis of their elemenllsves to identify and to separate them from

individual, civil and political rights.

The aim of this paper is to explore how the Spafishstitution deals with social rights providing an
overview of their justiciability. My analysis is twfold.

Section | recalls the general historical backgroun@ shall see the evolution of fundamental rights
through their different generations (1.1) beforekiog at the notion of social rights in Spain, {112
particular, we will focus on the elements whicloallus to identify social rights (1.3).

Section Il turns to the analysis of Chapter Il dandTitle I) of the Constitution. We shall see how
social rights are classified (2.1), assessing fldicial enforceability (2.2), and putting someitbes
on the justiciability of new social rights of lagtneration (2.3).

l. SOCIAL RIGHTS: A PROGRESSIVE PHENOMENON

1.1. SOCIAL RIGHTS: THE THIRD GENERATION OF FUNDAMYETAL RIGHTS
1.2. A NOTION OF SOCIAL RIGHTS? A DIFFICULT TASK

1.3. IDENTIFYING SOCIAL RIGHTS

Il. JUDICIAL ENFORCEMENT OF SOCIAL RIGHTS

2.1. SOCIAL RIGHTS AS LITIGABLE FUNDAMENTAL RIGHTS?

2.2. SOCIAL RIGHTS ENFORCEABILITY

2.3.  JUSTICIABILITY OF NEW SOCIAL RIGHTS REGULATEDAT AUTONOMOUS
LEVEL?

Il CONCLUSIONS

Paper presented at the conference “Varieties oflaBRights in Europe: At the Intersection of Le@alers”, Florence,
26 June 2009, organised in the framework of the &ekeProject Rights of Poor, Poor RightsUniversity Paris X-
European University Institute Social Law Workingo@p.

*k

Dr, Senior Lecturer of European and Constitutidraal at the University of Saragossa, Spain.
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l. Social Rights: A Progressive Phenomenon

Social rights emerge in the nineteenth centunhoalgh at the beginning of the modern society,
economic, social and cultural relations admittedesies of economic, social and cultural rights.
Certainly, the nineteenth century attended thdl@utial construction of social mentality and right
The historical and ideological origin of socialtlitg found its angular stone in the French Congiitut
of 1848 which established, among other rights,ritjet to work. Thus, while their historical origin
had been identified with the first bourgeois libsra crisis and the revolutionary events of thetfir
half of the nineteenth century, from an ideologjoaint of view,

“the concept of human rights, as it was elabordtgdhe ius-naturalism rationalist, suffered an
important change after the contribution of the tjman socialism. The concept of human rights
changed due to new concepts like freedom as a itgpaquality as a satisfaction of basic
requirements, or fraternity as the base of positibkgations between individuals. Human rights
were only satisfied when the State provided therh whe necessary resources (..(Fonzalez
Amuchastegui, 1986 pp. 606 and 607).

Since mid nineteenth century onwards, rights wergceived as means to reach the moral freedom
and the integral development of individuals. Thesvnconception of rights had as a consequence the
necessary intervention of public authorities foe gatisfaction of people basic requiremérisit at

the same time limited the State and other powatepding to invade the freedom of individuals. This
generalisation of human rights together with theprporation of economic, social and cultural rights
concluded with the emergence of the Social Stdierdfore, the first lines of the Social State idgyl
appeared during this century and the social riglei® at its central core.

Finally, at the beginning of the twentieth centuhg existence of the economic and social rights wa
recognised in two constitutions: the Mexican Cdunstin of 1917 and, two years later, in the Weimar
Constitution. This trend continued intensifying vitme and also with a clear influence in Monarthis

constitutions, as for instance, the Rumanian Canigth of 1923, or the Constitution of the Serbian-

Croat-Slovene Kingdom. In particular, post-war dittgons generalised the social trends and this is
the case of the Spanish Republican Constitutictbsfl.

By the end of the seventies, and after 40 yeadsotditorship, the aim of the constitutional recdigmi

of social rights in Spain was to bring to an eralitidividual lawlessness through a comprehensste li

of rights. Today, the Spanish constitution of 198 Portugal's, occupies a prominent position
among European constitutions. This is primarily duehe fact that in these young constitutions an
attempt was made to take account of today’s spctddlems rather than to exclude them.

The aim in this section is to briefly go into thestbrical evolution of fundamental rights (1.1),
exploring the notion of social rights in Spain (1.2nd highlighting some elements for their
identification (1.3).

1 Peces Barba Martinez (1995 pp. 16-18) argues dioalsights historical genesis begins very mucfolee The generic

and indispensable substratum for social rightsimgan the political and legal culture had its figrigin in the ancient
Greece. Indeed, during this period emerged thekGiesding of human dignity. Then, the Age of Enlighment was a
second important moment for these rights appedhachuman rights classical notion, as well as & af the generic
term ‘social rights’. See also Peces Barba Martih@23 pp. 33-99.

The recognition of human or fundamental rightsirtuithe nineteenth century represents the tramdféne theory of
natural rights elaborated by the ius-naturalisrionatist at the beginning of eighteenth century ipbsitive law (Prieto
Sanchis, 1995 p. 1).

% These basic requirements are essential for thehutevelopment.
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1.1.  Social Rights: The Third Generation of Fundamil Rights

Human rights came to light in the bosom of theufitinist” atmosphere that inspired the bourgeois
revolutions of the eighteenth centdrifhis genetic context awarded them with a cleaoltgical
profile. In other words, “human rights appearedhvan individualistic mark, as individual freedoms
founding the first phase or generation of humaitsl However, this ideological individualistic
origin suffered a wide process of erosion, beingllenged during the nineteenth century social fight
These movements of protest demonstrated the needahiplete the existing catalogue of rights and
freedoms of the first and second generation withird generation of rights: the economic, social an
cultural rights. Indeed, these rights reached tgeadual legal and political consecration during th
replacement of the liberal State by the socialestat.aw” (Pérez Lufio, 1991 p. 205).

Thus, the historical evolution of fundamental rgyjhdetermined the emergence of successive
‘generations’ of rights. Individual, civil and pttal rights, as for example the right to freedofn o
speech, association or voting, defined democraidt lédoeral regimes for over two centuries. As a
consequence, “they are more often accorded natommetitutional status, and are usually enforceable
by sharper and more direct legal and judicial mé@rgbre, 2005 p. 15). By contrast, economic and
social rights, the so-called ‘third generation ights’> as for instance, the right to strike or to health
protection, which historically became part of lilledemocratic discourse at a later stage, are more
controversial, even if most European democraticstitaiions do have them (Fabre, 2005 p. 15).

The social rights ‘success’ of being constitutibnalecognised does not go together with the
appropriate judicial protection. Generally speakitftey are often relegated to a “second degree”
category and their recognition has a programmadtzcacter, instead of their practical accomplishment
(Sastre Ariza, 2001 p. 253). They are often pesgkitas aspirational or programmatic rather than
concretely defined entittements, and as collegtivather than individually enjoyed”Further, “they
are generally believed to necessitate more exterasnd immediate expenditure and intervention,
normally enjoying weaker legal enforcement” (De &uyr2005 p. 4). In this context, the absence of
effectiveness — shown through the lack of rules prudection— allows to assert that social rights
constitute the biggest core of a frustrated “whaghd to be” (Sastre Ariza, 2001 p. 254).

As a result, some academics and philosophers denythese rights should not be entrenched in the
Constitution of a democratic State, in particulaecause the idea of Constitution was created to
protect civil and political rights. In addition,ig not difficult to find opinions denying theirdal value
arguing that social rights only integrate a “gooténtions chapter” (Pérez Lufio, 1991 p. 205).

1.2. A Notion of Social Rights? A Difficult Task

From a legal perspective, Peces-Barba points aittiie definition of social rights contents is arie
its biggest problems. In addition, social rightsagnition raises some difficulties concerning their
identification and acceptance. Indeed,

“in the light of the historical experience, mostté fights for the political rights recognitioncha
clear objective: to reach the social goals arttedlan these new rights. Its aim was to achieve
equality through the satisfaction of people baseds. Without it individuals could not get the
necessary levels of humanity to enjoy individualil@and political rights (...)"(1995 p. 25).

Peces-Barba Martinez (1998 pp.13-264) understamaisuh rights as historical categories that only lsarattributed to
temporarily limited contexts.

On the notion of three ‘generations’ of human tiglsee Vasak, 1977 p. 11.
See for instance: Garrido Falla, 1979 p. 176 arlda@dglia, 2000 pp. 142-143.
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However, the appearance of totalitarian Statesduhe first half of the twentieth century contrtiédi

to the reinforcement of economic and social riglggection from some economic and liberalist
sectors, as well as from the partisans of the ‘teduState” (Peces-Barba, 1995 p. 25). Still today,
some liberal-conservative inspired academic sectumstest the fundamental nature of social,
economic and cultural rights. This negative reawtiis a vissocial rights is an ideological position
resulting “from prejudice traditions that placevatie interest as the driving force of human action,
distrusting and rejecting public powers positiveats to help people who cannot reach, on their,own
the minimal levels of humanisation (...)"(Peces-Batg05 p. 27).

From a historical point of view, Peces-Barba ndtest the four existing generations of rights are
doubtlessly fundamental rights, but each generasoarticulated in a different wayis-a-vis two
elements of their identification: universality aeqguality criteria’s. Therefore, whereas in thetfand
second generations, universality is understood tasearly condition — here equal means
‘comparable‘ treatment —, in the third generatianiversality is understood as its final purpose —
here equality means ‘differentiation’—. Accordingtje notion of ‘equality’ must be understood as
synonym of ‘differentiation’ as far as social righare concerned. Only this interpretation allows
acquiring the other category of equality: the eipainderstood as “comparable treatmeft.brief, it
implies to define social rights as what they shdddinstead of what they actually &re.

Nevertheless, beyond this vision, academics agrnée tive following fact: the offered criteria to
delimit the notion of social rights are as variedheterogeneous. Whereas some authors defend the
rights of workers as social rights, others alsduide in this category the right to property or liherty

of industry and commerceAs a result, if there is not an agreement on tt®n of social rights, there

are, at least, some common elements that allowifgeg them.

1.3. Identifying Social Rights

Some authors like better to refer to some commamagieristics, elements or connotations of social
rights, rather than building up a precise notiodeifinition.

a) Social rights need of public institutions

Whereas civil and political rights can be conceivethout State, social rights cannot even be though
without any political organisation. For civil analjical rights, the State is necessary to guaente
their protection, but it cannot define their esg#ntontents. On the contrary, social rights are
historical rights and their definition requires @eyious decision on the distribution of resourced a
social charges which, obviously, can be taken eeith abstract terms, nor with a universal value
(Peces-Barba Martinez, 1998 p. 14).

b) The legal entitlement of social rights

Everybody is clear about what civil and politicajhts are. Conversely, social rights can be neither
defined, nor justified without taking into accouheir beneficiaries basic requirements. Conseguent!
they are not conceived as universal rights, siheg are formulated with a precise purpose: to dtten
the lacks and requirements within the unequal splwdr social relations. In other words, “the

"It should be noted that Peces-Barba Martinez (P92®) underlines that everyone is beneficiarynaividual, civil and

political rights (universality as an early conditjpwhereas social, economic and cultural rightaighbenefit only those
individuals affected by a lack of financial rescescuniversality as a final objective).

For an analysis of Peces-Barba position, see Ll&@aaso6n, 1995 p. 78.

Those rights are not egalitarian rights, therefbey cannot be considered social rights, but §esteration rights, even if
they have been clarify through the social constitalism.
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advantages and interests offer by the individusédom and guarantees are undeniably valuable for
any person, whereas the advantages that socidk righar are connected with certain necessities
having a unequal satisfaction” (Peces-Barba Maztit®98 p. 17)For these reasons, even if social
rights are configured as equality rights, it is possible to make any division between social avt ¢
rights on these bases (Pérez Lufio, 1984 p. 90).

c) The objective dimension of social rights

Generally speaking, social rights are subjectights if we considered them as legal relationships.
However, at the beginning, only freedom rights weossidered as subjective rights, and its own
exercise allowed delimiting some objective normthimi each freedom right. By contrast, social rights
emerged as objective needs of the social Statedddahad to wait to be articulated as subjective
rights. As a consequence, it is argued that thectiip dimension of social rights is predominargrov
its subjective one (Prieto Sanchis, 1995 p. 20).

d) Social rights as rights of beneficial nature

For Peces Barba (1995 p. 27), it is easy to idemtifcial rights with “rights-benefits” or rights of
beneficial naturederechos prestacionalg¥ In fact, from a legal point of view, these terane much
more explanatory. In other words, social rightsuregjpositive State action to be satisfieddion de
dar o hacer algprather than an abstention or omissian pacer nadafrom the obliged individual.
This concept is deeply rooted in the distinctiotmiaen the liberal model of Abstentionist State and
the social model of Interventionist State (Sastriead 2001 p. 256; Gargarella, 1998 pp. 11-15).

However, this position raises some problems: ibdgsito an end some current social rights, while
including rights from the first or second genemat@s social rights. Certainly, it is the case & th
social right to freely join a trade union or thghti to strike'' Conversely, due to its beneficial nature,
the right to legal aid could be considered as @sbaght (Prieto Sanchis, 1995 pp. 12 and 15

the same line, other examples can be found, amdtance, the social right to a limit working time,
minimum wage, or annual leave. These social rightaot have a beneficial nature, even if they need
some kind of public intervention —but they are abecights—. On the contrary, it could be argued
that the right to an effective judicial protectimna social right—despite being dubious because it
implies a legal benefipfestacion juridici

As a result, it can be argue that not all socgits do have a beneficial nature, even if suchtarea
could characterise some freedom rights (Prieto I9an@995 pp. 15-16)° Nevertheless, even if the
beneficial nature is also present in individuabjland political rights, it has a greater weighaomost
intensive meaning within social rights (Sastre AriZ001 p. 256). Moreover, there is certain
interdependence or unity between the individual soclal rights, because every right generates for
the State a mixture of positives and negativesgabbns, so it is not really possible to find in a
categorical conceptual distinction the justificatifor a differential legal treatment for both grsup
(Sastre Ariza, 2001 p. 257).

In sum, attending to its object, social rights pa® are defined as rights prosecuting the elirfonat
or decrease of material inequalities, as well agrtiprovement of the living conditions of socieBn

19" The author is one of the ‘fathers’ of the SpanishsEicution. Concerning rights-benefits, see alsetBiSanchis, 1995 p.

12.

Y otis so, except if the public protection is catesied to have a beneficial nature.

On the limits to the right to strike, see Saenzd&R@p03.

For instance, in 1982, the Constitutional Court gmdgment on religious aid in the Armed Forces. Twurt has
admitted that the existence of State’s catholictaithese individuals implied the possibility tonoe into effect the right
of worship of individuals and communities. See STACL82. On this decision see also, Aguiar de LuGaé3 pp. 9-34.
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the whole, therefore, one can agree with Martinstaye (1997 p. 91) who write that “even if the
absence of homogeneity and uniformity of thesetsiginpede to have one common definition, the
analysis of their elements allow us identifying aliferentiating them from the classic rights”, tha

to say, from individual, civil and political righ{See also Lépez Pina, 1996 p. #3).

The remainder of this paper seeks to explore hasakdghts have been constitutionally recognised
in Spain. It begins with a legal analysis on thigdble nature of social rights (2.1), then studytheir
degree of enforceability (2.2), and it closes pgttsome touches on the justiciability the socights

of last generation (2.3).

. Judicial Enforcement of Social Rights

The Spanish constitution was guided by the GermasidBLaw. Its preamble refers to a desire to
ensure democratic co-existence on the bastist alia, of a fair economic and social system. (Diez-
Picazo and Ponthoreau, 1991 p. 20). Indeed, theessipn “social and democratic state” started,first
from the German constitutionalism following Secowtbrld War, then from the constitutions of
certainLander, and finally, from the Fundamental Law of Bonrtitdes. 20 and 28’

The Spanish constitution emphasises on Articleat 8pain is “as a social and democratic State,
subject to the rule of law, which advocates freedostice, equality and political pluralism as regh
values of its legal system”. The order in which Hugectives appear in this phrase and the unusually
long list it includes reveals the importance ofigbcights in Spain. The institutions for which the
constitution provides and the ordinary administmatof justice must conform to this welfare state
clause (Diez-Picazo and Ponthoreau, 1991 p. 2@ Cdmnstitutional recognition of social rights is, t
some extent, coherent with the idea of social aemlatratic State. In other words, the social State
does not conform to the formal assurance of fundémheights, but rather requires its compliance
affecting other spheres.

2.1.  Social Rights as Litigable Fundamental Rights?

Fundamental rights in the Spanish Constitutiondaweled into three groups. The first group (Artle
14 to 29, Section 1, Chapter Il, Title D& los derechos fundamentales y de las libertadbtigas’)
comprises the classical fundamental rights, inclgdhe right to education (Article 27). The second
group (Articles 30 to 38, Section 2, Chapter lltidil: “De los derechos y deberes de los
ciudadanos)) is primarily concerned with citizens’ rights aatligations, including the right to work
(Article 35), while the third group (Articles 39 &2, Chapter lll, Title I: De los principios rectores
de la politica social y economitais largely devoted to the protection of rightssang from the
economic and social policiéS.

Undoubtedly, the Spanish Constitution is fairly axpive on the rights to be secured, the categofies
rights, the people to whom they are granted, amedl¢kels at which they are granted, which are
different from one category to the other, leadiogthierarchy of rights. However, Spanish scholars
have different opinions on the possible fundameafgbroach of social rights, being difficult to
provide a single legal description. The dominagaledoctrine accepted by the Constitutional Court
circumscribes the fundamental rights cataloguda¢orights of the first two groups, in other wortts,
the rights listed in Chapter II, Sections 1 an&@i¢les 14 to 38)’ This position is also based on the

14" For another perspective on the elements charsictgrsocial rights, see De Castro Cid, 1993 p. 35.

See also Perez Royo, 1984 p. 157.
On this classification, see Alzaga Villaaretlal, 2005 pp. 42-45.

See Constitutional Court Decision (hereafter, STE3F6STC 67/85; STC 111/8R@masadecision). A more restrictive
opinion only describes as fundamental rights thkets recognised in Article 14 and the listed rightSitle I, Section 1.
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special protection given by article 53.1 and 2 (@balV: “De las garantias de las libertades y
derechos fundamental@sAs a consequence, social rights can be dividealthree sub-categories of
rights.

The first category includes the so-called ‘fundatakrsocial rights’® or ’social rights with a
fundamental character’. The social rights belondimghis first category are the right to education
(article 27.4), the right to freely join a tradeiam (article 28.1) and the right to strike (arti@8.2)"°
They are protected, as we have seen, by articke B8rther, under Article 53.1 and 2 the rightshef

first two groups can be claimed before the ordirayrts {Tribunales Ordinarioy and all legislation
must respect the essential substance of these.rihtregards to enforceability, rights are graited
such a way that those in this first group — whicblude the right to education — may be claimed,
pursuant to Article 53.1 in conjunction with Arécll61.1.a) in conjunction with Article 53.2, before
the Constitutional courtTfibunal Constituciongl after all other legal means have been exhausted.
These are, then, individual and also litigable ameéntal right$°

The second category or group of social rightsesstibrcalled ‘social rights with a simple constibagl
character’. Three social rights belong to this gatg: the right to work (article 35}, the right to
collective bargaining (article 37.1), and the rigtitadopt collective labour dispute measures (artic
37.2)% These social rights, including the particularlpit@l right to work are, pursuant to Article
53.1, binding on the public authorities and, as vewe seen above, may be claimed before the
ordinary courts. The opposite conclusion to be drénem Article 53.3, however, shows that only the
rights it lists enjoy protection to be obtaineddppealing to the Constitutional court. As thesatdg
cannot be claimed before the Constitutional cabey are not litigable fundamental rights.

Finally, the so-called ‘social rights of a legalnfiguration’ belong to the third category. They are
listed in Chapter Il and the principles governihgm mainly concern the following social sphere of
interest:

a) The right to family led and social protection Under Article 39.1 the state affords such
protection.

b) The right to the full protection of childremvho are equal before the law, regardless of their
parentage, and of mothers, whatever their matialis (article 39.2).

8 Social rights “nominally fundamentals” (Perez Ro¥896 p. 281).

19 Article 27.4: “Elementary education is compulsand free”. Article 28.1: All have the right to figgoin a trade union.

The law may restrict or except the exercise of tight in the Armed Forces or Institutes or othedies subject to
military discipline, and shall lay down the spectainditions of its exercise by civil servants. Teaghion freedom

includes the right to set up trade unions and ito fee union of one’s choice, as well as the rightrade unions to form
confederations and to found international tradeomrorganizations, or to become members thereofohi may be

compelled to join a trade union”. Article 28.2: ‘@hight of workers to strike in defence of theiteirests is recognised.
The law governing the exercise of this right stedtablish the safeguards necessary to ensure tmensnce of

essential public services.”

20 Article 53.1: “The rights and freedoms recognige€hapter Il of the present Title are binding ohpaiblic authorities.

Only by an act which in any case must respect #msential content, could the exercise of suchtgighd freedoms be
regulated, which shall be protected in accordarite tve provisions of article 161.1.a).”

2L Article 35: “1. All Spaniards have the duty to Wwand the right to work, to the free choice of pasfion or trade, to

advancement through work, and to a sufficient reznaion for the satisfaction of their needs and¢haof their families.

Under no circumstances may they be discriminatedcoount of their sex. 2. The law shall regula¥akers’ Statute.”

22 Article 37: “1. The law shall guarantee the rigbt collective labour bargaining between workers amaployers’

representatives, as well as the binding force efatireements. 2. The right of workers and emplayeegiopt collective
labour dispute measures is hereby recognised.avihnedgulating the exercise of this right shall hwiit prejudice to the
restrictions which it may impose, include the gugeas necessary to ensure the functioning of éakpuoblic services.”
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c) The right to continuing education and trainiagd protection at the workplace and to guarantee
leave and limited working hours (article 40.2).

d) Article 40 requires the public authorities to impeahe above conditions as well as the conditions
for the fairer distribution of incomes (article 4}.

e) The right to the social securitrticle 41 guarantees a public system for théad@ecurity of the
public that provides them with adequate help in rgeecies and especially when they are
unemployed.

f) The right to health protectiofarticle 43.1). Article 43 recognises a right teafth protection,
paragraph 2 requiring the public authorities toaoige this protection and paragraph 3 requiring
them to promote health educati6h.

g) The right to access to cultufarticle 44.1). Article 44 guarantees the indinabaccess to culture,
paragraph 2 also requiring the public authoritiepromote culture.

h) The right to enjoy of natureArticle 45 entitles everyone to the enjoymentnature and also
requires the state to use its influence to endweteservation and restoration of the environment
(paragraph 2).

1) The right to housingArticle 47 grants all Spaniards the right to hogsthe necessary conditions
to be promoted by the public authorities.

i) The protection of young people. Article 48 requities public authorities to create the conditions
for the involvement of young people in social depehent.

k) Article 49 is devoted to the integration and prttec of disabled people, and article 51 to the
consumers and users.

[) Article 50 guarantees adequate provision for old agd support for the elderly with respect to
health, housing, culture and leisure.

The rights to health, a healthy environment andyjad& housing are worded as individual rights.
Under article 53.2, however, they are principlescitare binding on the three organs of state and so
take the form of a provision defining a state otiec without providing the foundations for an
individual right (Diez-Picazo and Ponthoreau, 19920). This is the must defended position. These
authors argue that not all social rights are suibgecights, but only those expressing freedom.(e.g
collective labour rights) (Martinez Estay, 1997 pp-97). They consider these social rights as mere
legal principles (community legal values) rathearthrights, and so following article 53i8 fine
(Beladiez Rojo, 1994 p. 87.

However, other authors defend their fundamentalreaarguing that “the rights listed in Chapter lll,
Title | meet all the necessary conditions to besatgred as fundamental rights: they are humangight
that have been constitutionally recognised andlliegmaranteed”. Furthermore, “the Constitution
defines all the rights listed in Title | as fundante rights”, and the fact that there is a numiddegal
instruments protecting them, does not keep us ftt@m their fundamental character (Perez Lufio,
1996 pp. 257-258; 1984, pp. 83-85).

As we have seen, most of the scholars defend thapt€r Il is limited to formulate State general
obligations. But, an intermediate position argulest tall social rights recognised in the Spanish
Constitution are subjective rights, even if theiotpction depends on State economic resources (Ara
Pinilla, 1990 pp. 46-47). Certainly, some articieslude in Chapter lll, Title | contains authentic

2 The same applies to physical education, sportlamguitable use of leisure time pursuant to &rdd.3.

24 See STC 36/1991 regarding article 39.4 “Childredl gmgoy the protection provided for in the intetioaal agreements

safeguarding their rights”, or STC 14/1992 with megéo article 51.1 “The public authorities shallagantee the
protection of consumers and users and shall, byysnebeffective measures, safeguard their safetgith and legitimate
economic interests” (understood as a guiding ppiradf the social and economic policies instead siibjective right).



Social Rights in Spain

rights as the right to health protection, culturdhousing with a clear social-economic nature.gites

of the fact that they could have a dubious funddaiarature, they are genuine rights — and not only
mere principles — that need to be implemented Bgal provision. In other words, “they may only
be invoked before the ordinary courts in accordamitte the legal provisions implementing therf?”

2.2.  Social Rights Enforceability

It seems that the division of fundamental rightsthinee groups within the Spanish Constitution
establishes, through its article 53, three levélgrotection: social rights exceptionally, ordinaagd
minimally protected.

a) Social rights exceptionally protected

The rights to a free elementary education (ar@3lgl: “derecho a la educacionto freely join a trade
union (article 28.1: derecho a sindicarse libremenjedr to strike (article 28.2:derecho a la
huelgd) are fundamental social rights which are ‘exceptilly protected’ by means of judicial and
extrajudicial guarantees (Section 1, Chapter ItleTi: “De los derechos fundamentales y de las
libertades publicay.

These social rights have two normative or objectixFajudicial guarantees: i) article 168 imposes a
constitutional rigidity if their revision becomesecessary, ii), article 81.1 imposes their
implementation by the way of Organic Adtefy Organicd and iii), as they are subjective public
rights, they are directly and immediately applieaB? It should be noted, that they are issue of
protection through the Spanish Ombudsman (artidle véhich imply an institutional extrajudicial
guarantee for these rigHts.

Instead, judicial guarantees involve their protatti‘by means of a preferential and summary
procedure before the ordinary courts and, whengpjate, by lodging an individual appeal for
protection fecurso de ampaifao the Constitutional Court. This latter procezlshall be applicable to
conscientious objection as recognised in article(Agticle 53.2).

® Article 53.3: “Recognition, respect and protectiointhe principles recognised in Chapter Ill shalidgulegislation,
judicial practice and actions by the public auttiesi They may only be invoked before the ordiramyrts in accordance
with the legal provisions implementing them”. Sefpkz Pina, 1996 pp. 33-34. See also STC 36/1991, 5511994,
STC 222/1992, STC 189/1987, and STC 215/1994, STC @d7/2

Article 53.2: “Any citizen may assert a claim tmfect the freedoms and rights recognised in artid and in Section 1
of Chapter Il, by means of a preferential and surgrnpaocedure before the ordinary courts and, whewagpiate, by
lodging an individual appeal for protectioe¢urso de ampaiao the Constitutional Court. This latter procedsinall be
applicable to conscientious objection as recognisexticle 30.” Article 168: “1. If a total revisn of the Constitution is
proposed, or a partial revision thereof, affectihg Preliminary Title, Chapter Il, Section 1of Titleor Title II, the
principle of the proposed reform shall be approbsgda two-thirds majority of the members of each s&uand the
Cortes Generaleshall immediately be dissolved. 2. The Housestetethereupon must ratify the decision and proceed
to examine the new constitutional text, which muestpassed by a two-thirds majority of the membéeaoh House. 3.
Once the amendment has been passed b dnes Generalgsit shall be submitted to ratification by referend”
Article 81.1: “Organic acts are those relating he implementation of fundamental rights and pubberties, those
approving the Statutes of Autonomy and the geredeatoral system and other laws provided for inGloastitution.”

26

27 Article 54: “An organic act shall regulate thetihgion of the Defender of the PeoplBgfensor del Puebjoas high

commissioner of th€ortes Generalesappointed by them to defend the rights containatiis Part; for this purpose he
or she may supervise the activity of the Admintitra and report thereon to thgortes Generales(Senate Standing
Orders, article 183).”
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b) Social rights ordinary protected

The right to work (article 35:€1 derecho y el deber de trabajarthe right to collective bargaining
(article 37.1:derecho a la negociacion colectiyaand the right of workers and employers to adopt
collective labour dispute measures (article 37d&récho a adoptar medidas de conflicto colecjivo
are constitutional rights ‘ordinary protected’ (8ec 2, Chapter I, Title I: De los derechos y deberes
de los ciudadanoyg’

With regard to these rights, normative or objectdsdra judicial guarantees are: i) constitutional
rigidity, but it is imposed by article 167, insteaarticle 168, ii) constitutional control and aif@rm
regulation (articles 139.1 and 149.1), iii) thew @irectly and immediately applicable binding pabli
authorities (articles 53.1 and 9.1) and, iv)

“in case of extraordinary and urgent need —ariel imposes that— the Government may issue
temporary legislative provisions which shall take fform of Decree-laws and which may not
affect the legal system of the basic State ingbitst, the rights, duties and freedoms of the aitize
contained in Title 1, the system of Self-govern@mmmunities, or the general electoral law”.

In addition, they are also issue of protection tiglo the Spanish Ombudsman (article 54) which
implies an institutional or organic extrajudicialagantee for these rights.

With respect to judicial guarantees, the first gaaph of article 24.2 imposes that “(...) all have th
right to the ordinary judge predetermined by laag, these rights can be claim before the ordinary
courts and have a constitutional control. It shdaddhoted that there is a special judicial protecof

the right to collective bargaining consisting inuagent and preferential proceddfe.

C) Social rights minimally protected

The right to an adequate social assistance (aditi€'el mantenimiento de un régimen publico de
Seguridad socid), to health protection (article 43.1dérecho a la proteccion de la saljidto access

to culture (article 44.1:14 tutela del acceso a la cultuiaor to enjoy decent and adequate housing
(article 47: ‘derecho a una vivienda digf)aare legal social rights ‘minimally protected’.

It is important to underline that the entire Catugitbn, including Chapter Il (social rights withlegal
configuration) have a normative and not a progratimzharactef? However, not all social rights
listed in this Chapter have the same effectivenesdgortunately, the principles arising from the
economic and legal policies are neither directiperammediately applicabf. However, it can be
argue that these social rights have a politicaplogical and legal value, acting as genuine rights
But, how they operate before the judge, the legisland the government? The rights listed in acl
39 to 52 guarantee a number of social services fimsiting the discretional role of the legislatir a
social minimum ¢ficacia impositivji** entrusting their protection to the ConstitutioBalurt eficacia

2 See Royal Legislative Decree 2/1995.

See STC 1/1981: The Constitutional Court has edigtince its first decision, and without any heiitg that the
Constitution is a binding rule of law for all.

29

30 with regard to social and political basis of sbeights within the Spanish Constitution, see RuizeRRuiz, 1991 pp.

171-195.
See Cobreros Mendoza, 1987 pp. 34-35.

Article 103.1: “The Public Administration shallrse the general interest in a spirit of objectiviapd shall act in
accordance with the principles of efficiency, hietgy, decentralization, deconcentration and coeatithn, and in full
subordination to the law”. Article 106.1: “The Caughall check the power to issue regulations asdrerthat the rule
of law prevails in administrative action and thee tatter is subordinated to the ends which justify

31

32
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impeditivg,®® and limiting fundamental rights objectively, inhet words, counteracting the
disproportionate subjectivism of citizen’s expeictas ficacia habilitadora.

A common criticism levelled at social rights is thhey do not dispose of the adequate judicial
guarantees (with the exception of the fundamentalas rights). Certainly, they are not issue of
individual appeal for protectiorrdcurso de ampanobefore the Constitutional Court, and their claim
before ordinary courts depends on what has beablstted by the law, so lacking of direct
application. As a result, a strict vision of socidhts justiciability will conclude that their
justiciability is questionable as they are laberlights of a minor degree of protection becausté¢o
absence of a strong procedural action, as it ic#ése of individual, political and civil rights (See
Ariza, 2001 p. 267).

However, some authors decide on for a more compsde interpretation of the notion of
justiciability. They suggest finding social righégal operability by way of other means (Sastrez i
2001 p. 267 & Prieto Sanchis, 1998, p. 73). Fdaaimse, not only looking at their direct effectivese
through the creation, interpretation and applicatid all the rules of the Spanish legal system, as
article 53.3 imposes, but also through the allegecbnstitutionality of actsrécurso o cuestion de
inconstitucionalida)®* and the individual appeal for protectioredurso de ampaiobefore the
Constitutional Court when individual, political awdvil rights, granted with this judicial protectip
are connected with social rights. Therefore, theliegtion of social rights could be linked with the
defence of individual rights.

The absence of a preferential judicial protectiarstibe interpreted here as a gap that must béddlfi
by the legislator, looking for ‘possible’ sociafhits instead of looking at them as ‘rhetoric’ sbcia
rights. And it is possible, as long as, we are &blgo into the real significance of the democratate
as well as the Constitution (Sastre Ariza, 20027%).

2.3.  Justiciability of New Social Rights Regulatetl Autonomous Level?

As a result of the recent statutory reforms, thatubés of Autonomy (EA) includes the so-called
“rights of last generatiori® which are not yet recognised under the Spanistsifotion as they are
responding to recent social, scientific and techgiohl evolution (Elias Mendez, 2008 p. 162).

This new catalogue of rights and principles is g@ktensive and devotes special attention to social
rights considering immigrants, children, elderlisabled, marginalised people and victims of poverty
social exclusion, terrorism and gender-based viaen

% For example see STC 19/198@°% Fundamentp “(...) article 53.3 impede to consider such a giptes [Chapter Ill] as

empty rules, imposing that it must be bear in mihdt they are necessary in the interpretation eflétw and the
remaining constitutional rules”. See also CarmonanCagl992 pp. 103-125.

% Article 161.1.a): “The Constitutional Court has gdliction over the whole Spanish territory and iitie to hear: a)

against the alleged unconstitutionality of acts stadutes having the force of an act. A declaratibaunconstitutionality
of a legal provision having the force of an act #mat has already been applied by the Courts, alsllaffect the case-
law doctrine built up by the latter, but the demis handed down shall not lose their statugefudicatd.

% For example: the right to live with dignity theadle process (article 20 of the EA of Andalusia @adlalonia), the right to

proper administration (article 31 and 14 of the &AAndalusia and Balearic Islands, respectivelyg, tight to access to
the documents of the autonomous public institutioms$ administrations (article 9.1 of the EA of \fale) or the right to
access new technologies (which is recognised aglat™in the EA of Valence, and as a “principlef article 53 of the
EA of Catalonia and article 29 of the EA of the Baleéslands).

These new rights derive from the Autonomous Comtregiicompetences regulated in the Constitutiorthis respect,
Quadra Salcedo Janini argues that “the Constitutiah has established the central competences hadefioed their
meaning, meaning that requires an interpretatioi@rpretation that could be made in first instabgehe Autonomous
Statute when attributes competences to the Autonen@ommunity. Interpretation, however, that could lbind the
central State legislator and, of course, eitherGbaestitutional Court, supreme constitutional inteter’ (2009 pp. 1-
22.). See also STC 247/2007.

36
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The objective of this paper is not neither to pntdbe new catalogue of social rights at various
territorial levels?’ nor to analyse thefi.As it has been already pointed out, the aim ofpiger is to
explore how the Spanish Constitution deals withadaights and their justiciability.

However, it seems to me important to underline \@igfly that the most recent statutory reforms (fo
instance, the Statutes of Autonomy of Valence, I6aia, Andalusia, Balearic Islands, Aragdand
Castile and Leon) and, in particular, the recenngtitutional Court rulings in this area (see STC
247/2007)° prevent this new catalogue of social rights fraeing justiciable.

Thus, the recent unconstitutionality appeaéc(rso de inconstitucionalidjtl, states on the
acceptability of the incorporation of a new listrigthts in the recently reformed Statutes of Autogo
—and within the sphere of each Autonomous Commuhis long as these new rights are [social]
“rights of legal configuration” and not directly @icable.

As a result, “they may only be invoked before thdimary courts in accordance with the legal
provisions implementing them” as states by artEB3 regarding to the guiding principles of the
social and economic policy (Chapter IIl, Title ).

1. Conclusions

The Spanish constitution is fairly expansive on tlghts secured, the people to whom they are
granted, and the levels at which they are grarfieén in the absence of a common definition, its
recognition in the Constitution allows their iddiatition and differentiation from the classics tigh

Fortunately, the constitutional recognition of sbeights in Spain makes an important contributon
challenging the typical characterisation of so@alpnomic and cultural rights as ‘second classitsg
From its privileged position in the Constitutiometthree above mentioned groups of rights have a
direct effectiveness through the creation, intagiien and application of all the rules of the Sphn
legal system. Furthermore, the first and secondgg@re protected through a series of extra judicia
and judicial guarantees.

In conclusion, in spite of their hierarchisatiortlwrespect to their judicial enforcement, it canbet
stated from social rights that they are ‘aspiralanly and programmatic in nature’, simply because
every single article of the Spanish Constitutiols Banormative and not a programmatic character,
even if not all the rights have the same judicidbeceability.

37 Some authors refer to the regulation of sociahtdggat territorial level as a certain “federalisatiof social rights”

(Cascajo Castro, 2009 p. 31).

For the meaning and scope of social rights froeirthew positivisation both on the supranationaéleand the level of
the autonomous region, see Cascajo Castro, 2009 (E&=stro, 2009 p. 31).

38

%9 Onthe statutory reform of the EA of Aragon, séer& Royo and Contreras Casado, 2008 pp. 267-286.

40 Available at: http://www.tribunalconstitucionallgsisprudencia/Paginas/Sentencia.aspx?cod=9408.

4 Unconstitutionality appeal (num. 7288-2006) raibgdhe Autonomous Community of Aragon againstctR0 of the

Organic Law 1/2006 which reforms the Organic Lad9®2, on the Statute of the Autonomous Communityal&nce
and provides article 17.1 with a new content. Bgedamento Juridico 15
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Social Rights in Portugal

Bruno Mestre

Abstract

The purpose of this paper is to analyse the piriotecif fundamental social rights in Portugal. The
paper will defend that there is a variety of meas@s for the protection of fundamental social right
in the Portuguese Constitution with variable formfisntensity covering directly applicable rightbet
State’s duty to create the necessary conditionghrimplementation of those rights and the recent
phenomenon of Drittwirkung. There is a constellatid mechanisms that must be seen in their context
and unitary answers should be avoided.

Introduction

The Portuguese Constitution of 1976 contains aensikte and potentially far-reaching regime of
fundamental rights. Fundamental Social Rights assampivotal role in the Constitution because they
are mentioned in several parts and may even ergoye direct forms of applicability. The legal
mechanisms to protect fundamental rights vary clamably however and give rise to distinct forms
and intensities of protection of fundamental socights. This paper will be occupied with the
protection of fundamental social rights in the Bguese Constitution and is organised as followes: th
first part will review the concept of a fundamergatial right; the second part will review the Sbci
Principle contained in the Portuguese Constitutitve; third part will review the regime of rights,
freedoms and guarantees and the fourth part withiteate with a review of the several legal
mechanisms to protect and implement fundamentalsoghts in Portugal. The last part will present
the conclusion.

1. Definition of Fundamental Social Right

The study of fundamental rights in the Portuguesas@tution must initiate with a short review oéth
several approaches that have been laid out toaefifundamental social right. This is a necessary
preliminary exercise because, as the following graahs will attempt to demonstrate, the protection
of social rights in Portugal is not entirely coitent with the catalogue of fundamental social gght

the Portuguese Constitution. In this sense, it imesonecessary to define the object of the research
be able to understand the depth and intricaci¢isso€onstitutional regulation.

The definition of a fundamental social right iscasnplex as the definition of a fundamental righteT
most basic attempt to define a fundamental righisists in classifying it as a subjective right wédnos
protection is considered fundamental by a giventipal community. In this sense they consist in
positive rightsi¢e: statutorily recognised) that enjoy a specific ¢usonal dimension in the sense of
being perceived as essential in a certain legahmamity and taking precedence over the public (and
some private) powers. This specific constitutiotiaiension of fundamental rights is essential fer it
particular regime because, without the strengtivedrfrom their constitutionalisation, they would b
nothing but simple political aspiratiohdhe words of Anna Maciejczyck are illustrativettiis aspect:

Vieira de Andrade, J. C. (1987). Os Direitos Funelatais na Constituicdo Portuguesa de 1976, Almediuanes
Canotilho, J. J. (1998). Direito Constitucional e f@adla Constituicdo, Almedina.
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“....fundamental rights are a core of rights; tiptgy a pivotal role in a society or a social system
by constituting a basic pillar within it and an etiive which orientates institutions and policies.
Fundamental rights, therefore, should be regardethé context of the existence of a society,
assuming that they are concretely implemented girdbe fabric of an organised social system;
any change in the fundamental rights model woudiltén a change in the societal model.”

This short but dense description of the definitioh fundamental rights deserves a further
development. Fundamental rights were defined astitotionally recognised subjective rights that
enjoyed a pivotal role within a given political comnity. The concept and understanding of
fundamental rights has had a distinct role throughdistory however. Constitutional studies have
tended to distinguish, in line with Georg Jellinblketween three basic types or stages of evolufion o
fundamental rights: thestatus negativysthe status activusand thestatus positivus The status
negativusconsists in the first stage of development of fundatal rights. Historically they were born
in the liberal states that arose from the influen€ghe French revolution of 1789 and consisted
essentially in a margin of freedom from the Statee rights protected in this stage consisted
fundamentally in the rights connected with the gt@vautonomy of the individual - life, freedom and
property - that were untouchable by the St&&atus activusconsists in the second stage of
development of fundamental rights and focus ontsigth political participation. The development of
the liberal state led citizens to demand a greapacity of influencing the public powers and te th
development of a number of rights (e.g: the rightote and be elected, the right to be informed of
regulatory and administrative activity) that enstire capacity to influenceMitwirkungsfahigkeiten
the organisation of the State. The last form efedopment of fundamental rights consisted in a
number of rights that were classified under the nafldp conceptstatus positivus These rights
consisted in rights to demand provisions from thateS{eistungsrechfe In contrast to thetatus
negativus in which the individual demanded an abstentiommfrthe State, thestatus positivus
demanded a positive action from the State in tneesef fulfilling (Verwirklicher) a number of tasks
that the State should perform in order to corriet legal equality but substantial inequality of the
individual. These rights carry with them a transefation of the perspective on the role of the State
that should evolve from an abstention from inteimgrin the private autonomy of individuals towards
the activr:a3 promotion of social justice. An exampfethis right is the right to Social Security or to
educatiorr.

Current Constitutional jurisprudence currently idigtishes between two broad categories of
fundamental rights: (1) rights, freedoms and gusesiand (2) economic, social and cultural rights.
The first group refers, broadly speaking, to theail ofstatus negativuandstatus activusieveloped

in the former paragraphs. They consist in self-akag, constitutionally determined rights of the

individual that either provide him with a marginfofedom from the State and overwhelming private
powers €.g freedom of association) or provide the individudih a right to participate in the State

activity (e.g the right to be informed of on-going administvatprocedures). Particularly important in

this group are the so-called institutional guarastevhich provide the individual with substantive

rights in criminal and administrative proceduregg(such as the right not to be interrogated without
proper judicial supporf).

Economic, social and cultural rights (or, broadpeaking, social rights) correspond to tstatus
positivuscategory enumerated above. Their definition isarfficult as they span across a number of

Macieiczyk, A. (2009). Constitutional Courts as Astof Fundamentalisation of Social Rights. The Fumetatalisation
of Social RightsMarie-ange Moreau and B. d. Witte, European Usitginstitute.

Miranda, J. (1998). Manual de Direito Constitucigrioimbra IV; Sachs, M. (2003). Verfassungsrecht@rundrechte
Springer.

3

Gomes Canotilho, J. J. (1998). Direito Constituai@nTeoria da Constituicadlmedina.
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rights of a very distinct content that demand pesiaction from the State and very often from the
individual for its fulfillment. The following defitions have been proposed for social rights:

“Social rights deal with the relationship betweba individual and the constitutionally recognised
social communities (e.g: marriage, family, religiathool) and to the State in its function as
Social State”®.

“Social rights consist in a set of rights recogdise each citizen, which may only be performed in
its relationship with the other human beings ag para community and which may only be
fulfilled when the political community makes prowss for the guarantee of the freedom to
determine one’s life. Social rights are a necessamplement to civil liberties since civil libersie
cannot be performed without a minimum of socialusiég. In contrast to civil freedoms, social
rights are not fulfilled free from the State buttlwthe assistance of the State. It consists in a
fundamental right to provisions or participatidh”.

The exact content of these rights deserves a ntaberate explanation. The reference point of those
rights consists in the margin of manoeuvre thatStede hawis-a-visthe individual. The definition is
not entirely correct however because in reality ddlithese rights demand a certain positive and
negative activity from the State. For instance, phatection of property demands the setting up of
adequate means (as police and courts) to protegirtperty of individuals; the right to vote demsnd
the organisation of elections; social security @uaation demand the participation of individualshwi
enrollment and contributions to Social Securityesnbls or an active effort to study in school. The
most important thing to retain is that rigid congglisations should be avoided to the fullest exten
and that fundamental rights enjoy a multiplicity difnensions - positive, active and negative - that
composes its precise conteht.

The question of the enforceability of Fundamentati@ Rights has been heavily debated. The
greatest doubt consists in drawing the line betwibeir conceptualisation between simple political
aspirations and concrete fundamental rights that beaenforced. The key to answer this questions
lies in their constitutionalisation. Current Condional Theory perceives a Constitution as ‘bpen
legal system of rules and principlethat contains not only a description and enunenabf the
organs that may exercise power and the means tigxeit but also the values regarded as
fundamental by that community and the duties of¢horgans to respect and implement tAdrhe
constitutionalisation of fundamental rights mustsken at this light. The inclusion of some aspirei

of the community into the constitutional framewark that political community is an moment of
significant importance because it draws the linevben a simple political aspiration (e.g: to proenot
the dignity of all human beings) towards their igaition as a duty of the State to actively promtge
implementation. Although the content and extenths constitutional recognition of fundamental
social rights vary to a great extent between thversé communities because it depends of the cacret
constitutional traditions of that community, it regheless reveals an express will of that community
promote the implementation of the values containdtose rights.

The implementation of those rights is a task ofStete that may be performed by several means. The
traditional constitutional doctrine distinguisheetlweenself-executingsocial rights angbrogramatic
rights. The former consisted in rights that coutd directly claimed by the individualis-a-vis the
State (e.g: the right not to be discriminated agjaim the access to school); the second consisted i
rights that depended on the regulatory activityhef State, which depended of the concrete financial
and political conditions for their implementatiah€ so-calledre-conditionsfor the implementation

RuBmann, H. (1994). Einfihrung in das Recht, SkriptVorlesung fiir den Fachbereich Wirtschaftswissbaft im
Sommersemester 1994, Saarland Universitat.

Parliament, E. (1999). Fundamental Social RightSurope, European Parliament.(author’s transldtiom the original
German document).

Vieira de Andrade, J. C. (1987). Os Direitos Funelatais na Constituicdo Portuguesa de 1@¥®edina.
Gomes Canotilho, J. J. (1998). Direito Constituai@nTeoria da Constituicadlmedina.pp.1033 ff.
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of fundamental social rights) as well as the pmditievolution of the people, the changing concegtio
of the role of the State and the means of fulfiltnef the principles of human dignity and free
development of personality (the so-callsttuctural elementsof fundamental social rights). In
accordance with the latter view, all claims neetiedbe based on the implementing legislation and
their only possibility of practical enforcement ststed in the application of the implementing
legislation, which would give it life’

This view has been challenged lately by severablach that have attempted to provide social rights
with a greater practical expression at the lighthef duties of the State. The main idea underpgnin
this new practical expression may be synthesizelarfollowing wordssocial rights impose positive
duties to act upon the Statth this sense, they are addressed not only toregelatory bodies
(Parliaments) but to all State organs (Judicialmidstrative and Legislative) in their activity. &h
regulatory bodies must promote at all times théllfuent of those fundamental rights in accordance
with the material pre-conditions and the structwlaiments; this does not mean that those rights are
simple enunciations of principle completely at tltegposal: they have a certain minimum content tha
not only imposes a positive duty to act but alsats the deregulatory impact of national policies o
the rights recognised by the Constitutiomg( a legislature cannot eliminate completely Social
Security systems but it can conform them in acaordawith the material and structural elements).
Finally, those rights are also binding upon the i®oand the public administration when interpreting
legal rules; these bodies must take into accounttmtent of the right contained in those provision
and interpret the legal provisions at the lighthafse constitutional fundamental social rights rideo

to provide them with maximum expression in theipiementation (the greatest expression of this last
duty is the concept ddrittwirkung, which consists in the interpretation of private laies at the light

of the Constitution)°

This short review of the nature and content of Aamdntal social rights may allow us to extract some
preliminary conclusions. Fundamental Social Rightsst be seen at the light of the evolution of the
State and of society; the represent a stage ofugenlin the protection of fundamental rights of
individuals in which those rights are not regardedply as a right of defense or a right of influenc
but a right to demand the correction of social urediies and to have the necessary preconditions fo
the development of one’s personality. There isedhplra of fundamental social rights with variable
degrees of densification and protection: some arelyp programatic norms (e.g: right to a sustaieabl
environment), others are organisatory norms (ég:duty of the State to use tax policies to promote
social objectives), others are institutional gutgas (e.g: right not to be discriminated in public
procurement) among other norms. The constitutieatn of fundamental social rights draws the line
between their consideration as simple philosophasdirations and their recognition as positive
claims. The distinction between self-enforcing guely programatic rules does not serve to classify
fundamental social rights; on the one hand, eveihfeeedoms demand a certain intervention from the
State to make them enforceable (e.g: the right ahifestation might demand an administrative
procedure to organise the manifesto and avoid ritexference with the public order); on the other
hand, the protection of fundamental social riglgsnot in the pure willingness of the State, in
accordance with the material and structural elemenforced in a given society. The protection of
fundamental social rights is directed to all Statgans in all the stages of their activity; the mai
recipients are the legislative and the executivantines since they are the ones in control of the
material resources and are more able to make tessary decisions to allocate those resource®in th
best possible means to fulfill at a given pointime those fundamental social rights; the courts an
the public administration have a distinct role:ithele is to promote the implementation of those
rights by giving them maximum expression in thaitivaty (e.g: in the interpretation of legal rules

° Ibid.

10 Witte, B. d. (2005). The trajectory of fundanargocial rights in the European Union. Social Rsgim the Europea. G. churca and B. d. Witte
Oxford, Moreau, M.-A. (2006). Droit du Travail, Noes Sociales et MondialisatioRalloz.
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governing the allocation of social security proeiss) and in the control of the deregulatory actioit
the State. This promotes at all times the conatitatly protected rights and ensures the Statefy tu
implement them to their fullest extent.

2. The “Social Principl€ in the Portuguese Constitution

The study of the protection of fundamental sodigthts in the Portuguese Constitution must initiate
with the “social principlé. The Portuguese Constitution of 1976 was enattietthe follow up of a
period of right wing dictatorship that lasted frdr#33 to 1974. The Constitutional power decided to
break with the past and declare that thdfiflment of the economic, social and culturalnaecracy
was one of the main principles of the PortuguegauBkc (arts.2, 9, 80 and 81). The simple readiihg o
these provisions suffices to understand that thetimal implementation of social rights is not siyng
declaration of principle unbound by any type ofaeogability but a true permanent task of the State
the promotion of the development of democrdcy.

The Social Principle of the Portuguese Constitusaffered a substantial transformation throughout
its life. The original text of art.2 contained tegpression the building of a society without clas§es
this enunciation of principle was to be read at light of important provisions of the economic
chapter of the Constitution that contained dirextivles such aglte nacionalisation of the means of
production by the working clasSést.9,d)), the “..reaction and opposition against capitalist
relations of productioh (art.89 and 96) and theabolishment of the systems of exploration and
oppression of man by mahe simple reading of these provisions revelads the Social Principle of
the Portuguese Constitution had originally a clesarxist connotation that was the fruit of the
revolutionary spirit of the time. This option wasverely criticised since the beginning because many
claimed that the existence of a democracy presuebtisat one form of dictatorship that preserved a
certain distribution of wealth should not be substid by another; on the other hand, the cristatisa

of a marxist principle in the Constitution wouldpede the constitutional evolution of society, which
is in itself an impediment to a full democrd@yThe Constitutional revisions of 1982, 1989 and7199
eliminated the marxist approach of the initial vensof the Constitution towards new premisses of
democratic social and economic justféeThis is in itself a significant whole new approaut only
because it drew a line with the post-revolutionamgrxist past but also because it made a substantial
claim: it stated that the development of the demigr principle demanded a dimension of social
justice that became a concrete task of the stdiie. fas two serious consequences: the fulfillmént o
the economic and social democracy became a dutyl &tate organs in their activity and it equally
became a teleological element of interpretatiothefremaining provisions of the constitution beeaus
the social principle (in the sense of the fulfilimef the economic, social an cultural democratyg i
one of the fundamental principles of the Constitutat the light of which the remaining provisions
should be interpreted.

1 Witte, B. d. (2005). The trajectory of fundamerstatial rights in the European Union. Social Rightthie EuropeaG. d.

Burca and B. d. Witte, Oxford, Sanz de Galdeano, B(2R08). "La eficacia de los derechos socialescdmpleja
articulacién entre justiciabilidad, legitimidad propetencia " Revista de Derecho Sddi4): 97 ff, Macieiczyk, A.
(2009). Constitutional Courts as Actors of Fundamlsdtion of Social Rights. The FundamentalisatibSacial Rights
Marie-ange Moreau and B. d. Witte, European Unitgitsistitute.

2 Gomes Canatilho, J. J. (1998). Direito ConstitualanTeoria da Constituicddlmedina.

13 Lucas Pires, F. (1988). A Teoria da ConstituicAd @i#6: a transicdo dualist@oimbra.

14 This occurred in particular with the revision &82, which was so extensive (particularly in theremmic constitution)

to the point that many claimed that substantialiyas a whole new constitution dressed in the eltf the former. See
Sousa Franco, A. and G. Oliveira Martins (1993Cdnstituicio Econdmica Portuguesa. Ensaio InterfprefdCoimbra.

Gomes Canotilho, J. J. (1998). Direito Constituciand eoria da ConstituicAd\Imedina.pp.319; Miranda, J. (1998).
Manual de Direito ConstitucionaCoimbra |, pp.195 ff.
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The recognition of the social principle carriesesal consequences with it. The foremost consequence
of the recognition consists in its transformatiooni a simple aspiration towards a constitutional
commandment. The State (in all its branches) besamder a duty to fulfill the social commandment
of the Constitution in its activity. The socialiqmiple legitimises the intervention of the Staite;
should be understood as a permanent duty to proanogetain end (similar to the taskgribuitions,
Aufgaben of administrative bodies) by means of the useatain competences (the constitutional
competences of the State organs). This does nob iined the Portuguese State is not bound to a
principle of subsidiarity in its social interventie as it occurs in liberal states - nor that thetl®yuese
State should assume a dirigist role of the econohlye State is simply under a duty to use its
competences in the promotion of social democracthbymost adequate means; this does not deny the
principle of self-responsibility of the individualshe promotion of social democracy is an open
process that equally demands the participatiom®fcivil society to the extent that it is necesdary

the fulfillment of the particular aims of sociakpice. The State is under a duty to support anthpte

the development of these private sectors (sucloasiing cooperatives, private institutions of social
security, among others) when they contribute alstitee the development of the society; on the other
hand, it should intervene actively and directlythe use of its public power when the private serstor
not sufficient or may have harmful effects on stycté

The social principle may equally be used as anpnégative element when judging the acts of public
powers; this is particularly important not only@mcerns the acts of constitutional orgamg (if the
parliament is using its legislative power in theblpiinterest or in the interest of some lobbies) b
essentially in the review of the acts of public @adstration. The public administration must use its
discritionary power granted by the law in accorganith the objectives of the State laid down in the
Constitution and the social principle may be usedaaground to avoid some discritionary acts of
public administration that stand in contrast tosbeial objectives of the Stafé.

The social principle has raised some consideralsieusision as concerns the prohibition of social
regression. Some authors claim that the densidicadf the constitutional commandments in statutes
provided individuals with an institutional guaramtthat forbid the latter legislator of deprivingeth
people of the fundamental core of those guaranfeeinstance, the existence of a system of Social
Security as a means of fulfilling the fundamentadial right to social security (art.63) means titneat
legislator cannot eliminate it completely albeitriby determine its recipients in accordance with th
evolution of the economical conditions. This hasreled to a ruling from the Constitutional Court
(ruling n°.39/94 that considered unconstitutional a statute teavked part of the Portuguese national
health service. The most important thing to retairthe view of these authors, is that the harc@ir
the fundamental social right implemented by a statannot be completely eliminated by latter
statutes although these latter statutes may maatify readapt the right. This has been heavily
criticised by other doctrinal sectors: for instagneaulo Otero believes that this prohibition oniyds

the legislative but not the executive power; Manddbnso Vaz believes that, although the
Constitution considered the social principle a®mmandment of the State, it equally reserved to the
legislator the competence to determine the conténthose rights; this author refuses to see a
constitutional content in those rights outsidedtadutes implementing them; therefore, if the ledis

is competent to determine the content of thosdsjghis equally competent to modify the conteht o
those rightg?

% Gomes Canotilho, J. J. (1998). Direito Constitucien@eoria da Constituicd@dImedina, Miranda, J. (1998). Manual de

Direito ConstitucionglCoimbra
Vieira de Andrade, J. C. (1987). Os Direitos Funelatais na Constituicdo Portuguesa de 1@¥®edina.
Gomes Canotilho, J. J. (1998). Direito ConstituaianTeoria da Constituicadlmedina.

Vaz, M. A. (1992). Lei e Reserva de Lei. A Causd eiana Constituicdo de 197®uid Juris, Otero, P. (1995). O Poder
de Substituicdo em Direito Administrativioex.
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This paragraph attempted to demonstrate that thkeqiton of fundamental social rights in Portugal
should not focus exclusively on the concrete catatoof fundamental rights and the powers of the
public bodies to implement them but that it shawalther be connected to the fundamental principle of
social democracy. The principle of social democraeyrevised version from the marxist intentions
that arose in 1976 - became not only a fundamenitatiple but above all a concrete task of theeStat
(in all of its branches) to be implemented progresdg in accordance with the material preconditions
and the substantive elements of society. It isrenpeent task to intervene actively in society helo
together with private parties or refraining fromtiag when private parties are more apt - in the
promotion of social democracy.

3. The Regulation of Fundamental Rights

One of the means of fulfilling thestcial principl€ in the Portuguese Constitution consisted in the
protection of fundamental rights. The protectionfuuidamental rights was erected as a fundamental
principle in the Portuguese constitution since.2résd 9,b) and d) claim that the Portuguese Republ
is based upon the protection of fundamental rigini$ freedoms and the fulfillment of the economic
and social democracy. One of the fundamental tabkise State consists precisely in the creation of
the necessary pre-conditions for those principbetsitn into reality Yerwirklichen, efectivacgdoThis
protection was not limited to the proclamationufidamental principles but it was rather accompanied
with a concrete regime for the protection of fundantal (social) rights and freedoms. This regime is
extremely complex and is capable of having sewdistinct consequences as the following paragraphs
will attempt to demonstrate.

The Portuguese constitution contains an extensiteague of fundamental rights. As a preliminary
word, it must be said that this catalogue of funéatal rights is - unlike in many other constituson

an open catalogueThe key provision here is art.16: this provisdaims that the constitutionally
recognised fundamental rights do not exclude otherdained in (infra-constitutional) statutes and
applicable rules of international law. This is atremely important provision whose impact should
not be underestimated. This provision reveals ti@tPortuguese constitution did not adapt a formal
concept of fundamental right but rathersabstantive conceptioof a fundamental right. The
protection of fundamental rights as such is a pagntatask of the State independently of the place
where they are incorporated. The question lieshm identification of a fundamental right: the
Portuguese legal thinking has tended to considé&uraamental all the rights that are analogou$i¢o t
Constitutional catalogue: this means that as lasiga aight recognised in a national statute or an
international legal instrument contains a fundamlegtocial) right worthy of protection by the State
this right will enjoy the benefit of the general specific regime of fundamental rights. It is worth
saying that the legal thinking is practically umanus in recognising that th@gen clauskcovers
both fundamental rights, freedoms and institutiqnadrantees (the fundamental rights as such) ds wel
as fundamental social rights (named as economalsand cultural rights)? This provision of the
Portuguese Constitution - art.16 - is particulantyportant as regards three European conventions tha
were signed by the Portuguese State: the Europeeial SCharter (1996 revised), the Community
Charter of the Fundamental Social Rights for Wakd989) and the Charter of Fundamental Rights
of the EU (2000). The most important of these iavis are the Community Charter of Fundamental
Social Rights for Workers and the Charter of Funelatal Rights of the EU: although the former is
deprived of a binding nature and the latter doespnovide individuals with self-enforcing rights,
there is strong evidence to support the conclusionetheless that they may be considered as

20 Vitorino, A. (1993). Proteccdo constuticional eotecgdo internacional dos Direitos do Homem: caotmia ou

complementaridadeAFDL, Gouveia, J. B. (1995). Direitos Fundamesitatipicos Lisboa.
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substantive fundamental social rights whose priatediecomes a task of the State by force of arts.16
2 and 9 of the Portuguese Constitution.

The catalogue of the Portuguese Constitution oddarental rights distinguishes between two sets of
rights: (1)rights, freedoms and guarantegats.24-57) and (2conomic, social and cultural rights.
(arts.58-79). As a preliminary note, one may sat #n extremely basic understanding of these two
groups of rights would correspond the former grdughts, freedoms and guarantees) broadly
speaking to thetatus negativuandstatus activugnentioned above and the latter (economic, social
and cultural rights) to thstatus positivusThe distinction made in these terms betweenwvtloesets of
rights is not altogether clear however: firstlyert are rights contained in the set of rights,doses
and guarantees that have a more social nature epend on the action of the State for their
implementation €.g the right to set up a family and to marry - &}).% On the other hand, there are
rights contained in the catalogue of economic,aauid cultural rights that are self-enforcing simat
correspond more to a proper fundamental right {g:right to equal pay for equal work, a specific
dimension of the general right of equality (art$l3%) and 13). Therefore one must adopt a
substantive and not formal or categorical concdptundamental right. This will have significant
consequences over its regime as the following lini#sattempt to demonstrafé.

The first set of rightsRights, freedoms and guarantes further divided into three sub-sets: (a)
personal rights (b) political rights and (c)workers’ rights Personal rightscontain rights intimately
connected to the person such as the right todife24), personal integrity (art.25), rights inncimal
procedures (art.28-32), freedom of expression3@rtand freedom of association (art.46) among
other. Political rights correspond to thetatus activusnd contain provisions such as the right to vote
(art.49), the right to set up political partiest&0) among otherdNorkers' rightsconsist in a sub-set
of fundamental rights dedicated to workers coverihg protection against unjustified dismissal
(art.53), the rights to set up works councils aratlé unions (arts.54 and 55) and the rights to
collective bargaining and to strike (arts.56 anyl 57

It is worth mentioning that not all of these riglait® not self-executing as there are a numbegbtgi
contained in this catalogue that enjoy a more @nogtic nature (art.36 - right to marry and set up a
family; art.39 - regulation of the media; art.4%eedom to learn and teach).On the other hand, the
statement made in the beginning of this chaptdrtttese rights demand a positive intervention from
the State for their implementation applies fullcéese nearly all of these rights demand a regylator
intervention to determine the conditions for theiercise (e.g: right to strike or to set up trad®us).

The second set of right®qonomic, social and cultural rightss also divided in three sub-sets.
Economic rightsovers rights such as the right to work (art.59) eght to private property (art.62);
social rightscover rights such as the right to social secu@dty.63), the protection in paternity and
maternity (art.68);cultural rights covers rights such as the right to education @ytahd cultural
creation (art.78).

2 Mestre, B. (2009). The Right to Information and Cdiagion of the Workforce: context and content diuadamental

right. The Fundamentalisation of Social Rights-A. Moreau and B. d. Witte. Florence, Europearivdrsity Institute.

2 This provision has raised a considerable acadeisussion in Portugal. Firstly, the provision uligtiishes between

marriage and family assuming that marriage - withchildren - is not by itself a family relation; cndly, it refrains
from defining marriage leading many to assume thattended to include in it both same-sex marriggetype of
marriage forbidden by the Civil Code, leading tascdssion currently running in the Portuguese Guutiginal Court on
the constitutionality of that provision) as wellth® common-law marriage (a type of relationshigutated by a specific
statute that grants partners with some rights asiedacouples but exempts them from a considerabiaber of rights
and duties); finally, the provision contains seVemnstitutional commandments for implementing $tafion. The right
therefore appears more to be of a programatic ribam a proper fundamental right. See Gomes CanootilhJ. and V.
Moreira (1993). Constituicdo da Republica PortugWesatada Almedina, Pereira Coelho, F. and G. d. Oliveird0@.

Direito da FamiliaCoimbra.

Vieira de Andrade, J. C. (1987). Os Direitos Funelatais na Constituicdo Portuguesa de 1@tiedina.
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The traditional legal thinking would assume thagsth rights demanded an intervention from the State
for their implementation. This is only partially rcect because, as the previous paragraphs attempted
to demonstrate, the distinction between self-exeguand rights dependent of public intervention is
not completely clear and true and a number of thigb¢s are self-executing and enjoy an analogous
nature and protection as rights, freedoms and gtega (such as the right to property - art.62).

This distinction was reflected in the concrete tatjon of these rights. The regulation of fundanaént
rights in Portugal has two regimesgeneral regimeapplicable to all fundamental rights (e.g: whether
rights, freedoms and guarantees or economic saeidl cultural rights); and &pecific regime
applicable only to rights, freedoms and guarandeelsrights of amnalogous nature

Thegeneral regime of fundamental righdsntains the basic provisions applicable to amgl&umental
right regardless of its nature. The basic pringplederlying it are therinciples of universality
(arts.12, 14 and 15), th@inciple of equality(art.13) and theight to effective protectiofart.20 and
23). Theprinciple of universalitysimply states that the regime of fundamental sightapplicable to
every human being who happens to be in the Portggterritory; this is an expression of the
fundamental and humanistic nature of fundamengghitsi which are not limited in their application to
persons holding a Portuguese or European citizendhiis corresponds more to a declaration of
principle than to the reality however: there ardaie fundamental rights that are exclusively reedr

for Portuguese citizens, such as the fundamentdicabrights (e.g: right to vote and to be elatite
and the exercise of administrative tasks that evthejus imperium(public power); on the other hand
there are also some fundamental rights that arkcapfe only to Portuguese citizens and citizens of
the European member states (art.8 European Uneatylirsuch as the right to vote and be elected for
the European Parliament; finally, there is a tltirdle of rights that is recognised only to Portege
citizens and to citizens of countries of Portuguésgguage. These exemptions are exceptional
however and must be strictly interpreted; they esmdundamentally political rights that demand a
certain connection of an individual with a terrt@mr a community to be exercised.

The principle of equality(art.13) states that fundamental rights must desiimctly applicable and that
the infra-constitutional statutes must not discniaté unjustifiably against certain groups of pesson
The protection of fundamental rights by the priteipf equality is particularly strong in Portugal
because the principle of equality contained inl8rtis an open clause: any unjustified ground for
discrimination is forbidden and any one can condgestatute for violation of the principle of eqtali
based on an arbitrary discriminatitn.

Theright to effective protectioof fundamental rights guarantees to all individualset of means to
implement their rights; this covers the right to tgocourts and receive a ruling in a fair time (due
process), administrative protection of fundamemights and other types of means (such as the
Ombudsman, right to resist, eft).

The specific regime of fundamental righssdistinct. This is a regime that is applicabidyao rights,
freedoms and guaranteesd rights of aranalogous natureThis is a characteristic provision of the
Portuguese regime that should be analysed witintette The following paragraphs will attempt to
outline the specific regime of rights, freedoms apdrantees contained in art.18 and its specific
application.

24 The situation is not the same in countries wheeeet is anumerus claususf forbidden grounds of discrimination. The

Court of Justice of the European Communities has liggolaimed that the EU Directives should equally $trictly
interpreted. For a comparison between the proteaifeequality in distinct systems and EU Law seestvig B. (2008).
"Discrimination by Association: protected by EU Lawt limiting the scope of Mangold." European LawpBeer 300-
305.

Gomes Canotilho, J. J. (1998). Direito Constituci@n@eoria da Constituicidlmedina, Miranda, J. (1998). Manual de
Direito ConstitucionglCoimbra
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The key provision here is art.18. This provisioates (1) that rights, freedoms and guarantees and
rights of an analogous nature are directly appledinth to public and private entities and (2) that
their restriction by statute is subject to a patady demanding regime.

The direct applicabilityof fundamental rights contained in art.18 hasry semple meaning: it means
that they are rights whose content is constitutlpndefined and therefore have the capacity of
substantiating a claim from the individual holdedeépendently of normative intermediation by the
law maker. This does not mean however that the reteaexercise of these rights and that the
protection of these rights might not be subjec &iatute; it is adualified direct applicability in the
sense that it does not need to be provided in tetdtu be applicable and that they are not full
subjective rights. It simply means that their pptoaty is sufficiently defined in the Constitution
order to be applied directly.

The addressees of these rights are public andterergtities. As regards thpiblic entities it simply
means that every State organ - legislative, adinétiige and judicial - is under a duty to abidetbg
fundamental rights contained in the Constitutioatthre directly applicable. The binding of State
organs to the observance of fundamental rights letapplied to its fullest extent independentlyhef
functional, formal or organisatory form in whichetl$tate is acting. It must simply act within iits
imperiumin order to be bound to the respect by directjyliapble fundamental rights.

As regardsprivate entities the Constitution declares boldly that the dingepplicable fundamental
rights are equally applicable to private entiti€his has raised a considerable degree of doctrinal
discussion in Portugal and the dominant doctrigestthat the constitution is not to be interpreted
literally and that only some private entities amutd by the respect by fundamental rights. The
directly applicable fundamental rights may bindvaté parties in two situations: firstly, when ohe t
private parties is in a situation of power thatcpkit in a position identical to a public bodycaedly,

by means of the reception of the theoryDnfttwirkung of fundamental rights in Portugal, which
claims that private law should be made and intéedrén such a way as to provide for the maximum
expression of fundamental rights; the addresseetharlawmaker and the courts, who must make the
law and interpret it in such a way as to implenfendamental rights in private relations. Without th
mediation of the statute or the disproportion ofvps however, there is a general consensus that
fundamental rights cannot be applicable to priyaieies?®

The particular binding force of art.18 (which iseditly applicable both to public and private partie
the terms referred above) is equally applicablegiots of ananalogous natureThis means that art.18
should not be read formalistically but substantiveéhe direct application is not to be understood
merely to the category of rights, freedoms and gutaes contained in the Constitution but ratheidlto
rights (whether or not contained in the Constituticn accordance with art.16) whose content is
capable of granting them direct application. A tgbiexample of an analogous right is art.268 of the
Portuguese Constitution, which lays down the rigit®dividuals in front of the public administrati
(such as the right to be informed of on-going adstiative procedures that directly interest an
individual or the right to have a proper substditia fundamentacdo of all administrative acts
affecting them); another one is the right to prvptoperty (art.62) or the right to equal pay foua
work (art.59(1)a)). The most important thing téarne is that any statutorily recognised right (ire t
Constitution, infra-constitution statutes and insgronal legal instruments - art.16) capable of
enjoying direct application as a fundamental rigivectly binds both public and private entities
independently of the catalogue where it is conthifidnis obliges the public entities (and some peva
entities) to be extremely cautious with the respectundamental social rights.

6 Gomes Canotilho, J. J. and V. Moreira (1993). @trisdo da Republica Portuguesa Anotaddmedina, Gomes
Canotilho, J. J. (1998). Direito Constitucional e@iia da Constituic§oAlmedina, Miranda, J. (1998). Manual de Direito
Constitucional Coimbra , Canaris, C.-W. (1999). Grundrechte unda®echt - eine ZwischenbilanBerlin, Walter de
Gruyer, Horster, H. E. (1999). Teoria Geral do Bir€ivil, Coimbra.
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Another distinctive characteristic of directly ajgpble fundamental rights consists in the lawstlimgi
their practical expression, which are subject tdipaarly demanding requirements (art.18(3)). This
should not be developed here but it is sufficiemtnbtice that the margin of manoeuvre of the
legislator is severely limited.

This chapter attempted to demonstrate that thegiioh of fundamental rights in Portugal is far sor
complex then it initially appears: firstly, there an open catalogue of fundamental rights, which
obliges the public authorities to pay particulaesation to constitutional, international and statyt
provisions; secondly, the regime of fundamentditschas a particular binding force being applicable
to both public and private parties (the latter wattceptions); thirdly, the State is under a permaine
duty to promote the practical implementation ofsiaights both directly and indirectly under the
Social principle of the Constitution.

4. The Specific Protection of Social Rights

This brings us to the last part of this work, whadncerns the protection of fundamental socialtsigh
in Portugal. The answer to this problem is notighthorward as the variety of sources and means of
protection of fundamental rights implies that fumagntal social rights will be protected and applied
differently. The following lines will to demonsteathe various means offered by the Portuguese
Constitution for the protection of fundamental sbcights.

4.1.  The State’s Duty to Actively Promote its Implentation

The first and most important form of protectionfiehdamental social rights consists in the dutyhef t
State to take the necessary measures to promdtdfiitenent in accordance with the Social Prin@pl

of the Portuguese Constitution. This is applicaltgh to directly applicable fundamental rights
(whether rights, freedoms and guarantees of a Isoeire and analogous rights) as well as to
programatic norms. As regards directly applicablefmental rights, there are a number of rights of
social nature with sufficient constitutional det@mation in order to enjoy the direct applicability
granted by art.18. One may present as examplegtiteto marry and set up a family (art.36), rigint
cultural creation, (art.43), protection againstustified dismissal (art.53) and the right to ecquey for
equal work (art.59). All of these rights enjoy s$tiint constitutional determination and are dingectl
applicable. This does not exempt the State frondthg to undertake the necessary measures for their
protection: the foremost example is the right téeafve protection (judicial and administrative -
art.20) but the State is also under a duty to ptertizeir actual implementation in its constitutibna
duty to permanently develop and fulfill the socald economic democracy (art.2). These fundamental
social rights enjoy a particularly high degree wdtpction not only because they are directly apjblie

but also because the State has a permanent dotplement them.

Fundamental Social Rights that are not directlyliapble but have a more programatic nature are also
protected. The problem with these rights is thairtbontent is not constitutionally defined and all
pretensions must arise from the statutes implemgrtiem, which equally define their content. The
right to work (art.58), consumer rights (art.6Qcial security (art.63), health (art.64), envirommne
and quality of life (art.66) stand as examplesheke rights. This does not mean however that they a
simple political aspirations. Their constitutiorsaliion is an element of extreme importance because
that is where the line is drawn between their cphedisation as a simple philosophical aspiratiod a
their concrete protection. Its inclusion in the siilation means that the State is under a dutydtept
them and to promote their implementation: this nsetirat the State becomes obliged to act. The
concrete content of the right is defined in statutel may be modified considerably throughout the
times in accordance with the material and strutpuneconditions: the law-maker is impeded however
to nullify its “hard-coré and completely eliminate the right. This causezbasiderable discussion on
the prohibition of Social Regression that has deento a ruling from the Portuguese Constitutional
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Court (ruling n°.39/84); although the exact cont@md reach of the ruling is considerably discussed,
the reality is that there is a consensus that doegnition of a right emanated from the duty to
implement fundamental rights impedes the State fcompletely eliminating that right in the future
(although it may freely modify its reach in accarda with the structural and material preconditions)

Therefore, one may say in line with Gomes Canotitiat (1) fundamental social rights are binding
upon the State simply by means of their constihaiisation, (2) they may serve as a constitutional
parameter of appreciation when judging the cortgiitality of statutes affecting those rights, (Bt
State must adopt concrete measures to implemesg thghts and not limit itself to vague aspirations
and (4) the State has a wide margin of manoeuvenvimplementing fundamental social rights of a
programatic nature, depending on the material smdtsral pre-conditions, but it cannot eliminate t
hard-core of those rights.

4.2. Direct Application

Another means of protecting fundamental socialtsgionsists in the possibility of direct applicatio
granted by art.18. This powerful provision gratggecipients with the possibility of direct proten
(art.20) against acts of the public power and sawte of private powers that harm their rightssit i
worth noting that many social rights - particulaldpour rights - are directly applicable such as th
right to protection against dismissal (art.53), ttight to equal pay for equal work (art.59) or tight

to strike (art.57). The criteria for the direct Apgtion is the constitutional determination: asdaas a
the content of a right is sufficiently determin@de constitution in order to provide its recigignth

an enforceable claim, then the right may enjoyaliepplication by means of art.18. It is worth ngti
that art.18 must be read at the light of art.17 Héicthe binding force contained in art.18 is aqdie

to other constitutional fundamental rights of aralagous nature (art.17) and to fundamental rights
contained in statutes and international legal imsants that form part of the Portuguese legal order
Considering that fundamental rights are by natmigansally applicable (with very limited exceptions
that must be strictly interpreted - art.12) and ihes applied equally in all acts of public authest
(art.13), the regime of direct application providhe recipients of self-executing fundamental isght
with a very strong protection.

4.3. Indirect Application (Drittwirkung)

A distinct form of application of fundamental sdaimhts consists in its indirect application. Tligs

an emanation of the State’s duty to promote thel@dmpntation of fundamental rights in all of its
activity (legislative, administrative and judiciahd is capable of having a wide range of appboati
Firstly, the State must emanate the necessarytegata implement fundamental social rights; the
private law must be formulated in such a way agite effective protection to the fundamental social
rights protected by the open catalogue of the @atish. Most importantly, the State must undertake
observe fundamental social rights in its administeaand judicial activity. Statutory rules must b
interpreted to the furthest extent possible atlitite of the fundamental social rights containedha
Constitution in order to give them effectivenesiisTis particularly important as concerns actshef t
public administration that evolve the exercise istretionary power: an administrative act that wloul
abusively misinterpret the concept efcbnomic ne€dn order to deny a social subvention to a person
who was manifestly in a situation of poverty cob&lconsidered avoidable by violation of the law but
equally void by violation of the hard-core of a diamental right (the right to social security - Gt.
and art.133(2),e) Code of Administrative Procedur8scondly, judges must equally interpret private
law in accordance with the fundamental social sgtuntained in the Constitution: this is particiylar
important as concerns the protection of consumewd the interpretation of open clauses and
undetermined concepts such as (a) good faith, gio)dealing, (c) normal trade traditions among
others; there are considerable arguments to suigessumption that the Constitution might impose
a more favourable interpretation in the benefitraf consumer at the light of the fundamental social
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rights of consumers (art.60). These are very éffeaneans of protecting fundamental social rights
permanently.

4.4, Unconstitutionality for Failure to Act

The Portuguese Constitution contains a form ofgmtain of the constitutional duties imposed upon
the State organs, which consists in the uncoristitality by failure to actifconstitucionalidade por
omissag - art.283. The President of the Republic, the Odsinan or the Presidents of the Regional
Parliaments may require the Constitutional Cousxamine if a given State organ has failed to adopt
all the necessary measures to fulfill the dutiepased in it in the Constitution. If the Constiturad
Court deems so, it shall notify the competent ongiih a commandment to att.

Many fundamental social rights are programaticteagind depend on the intervention of the public
bodies to enjoy actual expression. The State i®muadduty to act to provide it with the necessary
expression in accordance with the structural anternah elements enforced in a given moment in
time. There are certain authors that adapt a véug @wpproach to this legal mechanism and consider
that the failure to act in fundamental social rgghs capable of substantiating by itself the
inconstitutionality by failure to act because tlenstitutionalisation of these norms is accompanied
with a permanent duty to implement th&mOther authors take a more cautious approach and
distinguish between self-executing norms and progtec norms. The former pages revealed that even
self-executing norms sometimes depend on the oreati the necessary preconditions for its actual
implementation (e.g: the exercise of the freedonasgociation depends of a regulatory framework
governing the setting up and functioning of tradeons). These rights stand in sharp contrast to
programatic norms that need the intermediationhef legislator to determine its content. These
authors propose the reduction of the possibilitynebking the unconstitutionality for failure to tac
merely to the former type of rules (self-executimites that need some regulatory intervention to be
effectively exercised) since the content of theetatnay be found only on statutory norfis.

5. Conclusion

This short exposition of the regime of fundamemstadial rights in Portugal reveals that these rights
have several distinct possibilities of implememtatin the Portuguese legal order. The discussion
initiated with a definition of fundamental sociajint; this revealed that it is a fluid definitiohat is
capable of covering both rights, freedoms and quaes (classic self-executing fundamental right) as
well as economic, social and cultural rights (moadgocial rights that need regulatory intervention t
become effective). The question of the effectivenafsthese right is fairly complex: the Portuguese
State is under a permanent duty to implement thighés in accordance with the social principle that
is embodied in the Portuguese Constitution; thiamsethat the fulfillment of these rights is parttod
permanent duty to develop the economic and soerabdracy. The analysis of the concrete protection
of fundamental rights in the Portuguese Constitutreveals that the means of protection are
numerous: there is an open catalogue of fundamaghdt (art.16) and fundamental social rights that
have sufficient constitutional determination may dieectly enforced against the State and against
private parties (under some conditions) (art.18) @bsence of constitutional determination of other
fundamental social rights is no obstacle to thetua implementation because the State organs are

2" Gomes Canotilho, J. J. and V. Moreira (1993). @itricdo da Republica Portuguesa Anotaddmedina, Gomes

Canaotilho, J. J. (1998). Direito Constitucional eiia@ da ConstituicdoAlmedina, Miranda, J. (1998). Manual de Direito
Constitucional Coimbra

2 Gomes Canatilho, J. J. (1998). Direito ConstitualanTeoria da Constituicddlmedina.

Vaz, M. A. (1992)._Lei e Reserva de Lei. A Causaldana Constituicdo de 197®uid Juris, Miranda, J. (1998).
Manual de Direito ConstitucionaCoimbra , Vaz, M. A. (1998). O enquadramento jedetonstitucional dos "Direitos
Econdmicos, Sociais e Culturais”. Juris et de Mos. 20 anos da Faculdade de Direito da UCP-PBddo, Quid Juris.
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under a duty to provide them with indirect implenaion (the so-calledDrittwirkung). The
mechanisms of unconstitutionality for failure td acthe last form of implementation of fundamental
social rights: although the scope of the mechanignes considerably in accordance with the opinions
of the authors, the reality is that there is a trt®nal mechanism to pressure public bodiesdopa
the necessary measures to implement fundamential sights. The combination of these mechanisms
provides fundamental social rights with a consitkeraegree of protection in Portugal.
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Social Rights in Italy
Guido Boni

Introduction

It has been argued that Italy offers one of thetmasture and comprehensive catalogue of social
rights which does not come second to any other &#estountry. Leading lItalian scholars do not
hesitate to reckon the Italian Constitution as ueign light of the refined and sophisticated
formulation of social rights that it contains. Imde social rights constitute a characteristic and
indefectible aspect of the democratic model whigiigd the authors of the Constitution. It endoeses
concept of freedom and personal dignity aimed editang the Italian citizen as a truly “social perso

It is for this very reason that scholars nowadaysdasingly argue that in the Italian constitutiona
experience social rights and more traditional caald political rights share the same nature of
fundamental rights This is an essential result of a long doctrimad judicial elaboration which has
been conducted along the lines of the so calledtitationalisation of social rights which has been
realised in 1948, year of entry into force of tkaian Constitution. For such a reason, they ate no
relegated to a status of minority, detached from ttladitionally more important civil and political
rights of the liberal State; in fact, they standemual footing. However, such an important dogmatic
achievemenritdoes not set aside the very fundamental observétat grounds the traditional theory:
even though one recognises that they stand on &mptalg a serious matter of enforceability remains

It must not go unnoticed however, that the classoea that social rights do not share the same
juridical strength and the same degree of preseeipess as freedom rights has influenced the
interpretation of the Constitution becoming preduaemnit also in the light of the fact that some of the
most influent Italian constitutionalists did subberto such a theofyand the aura of quasi sacrality of
their teaching has made it extremely difficult teeccome in the academic debate.

The traditional relegation of social rights to afierior level has also been justified on the ba$ia
theory which has been developed in the years faligwhe enactment of the Constitution. Such a
theory divides the norms written therein betweessgpriptive norms {forme precettivg on one side,
and programmatic normsrrme programmaticti on the other side A contraposition between the
two typologies of nhorms does exist but critics aosvadays incline to stress that probably the terms
chosen are not perfectly adequate since one skaklibwledge that all norms are prescriptive, with
the real difference being that the so calledrine precettivebind all those who are subject to the
legal order, for they directly regulate the topileat constitute their specific object, while théaers —

so called torme programmatictie- are prescriptive only for the legislator, asythrequire the latter

to undertake certain actions in order to regulaelgect matter.

Now, what is really important to understand is thatcording to this distinction, which has been
widely endorsed by scholars and judges, the aditfatence between the two groups of norms lies in

! SALAZAR, C., Dal riconoscimento alla garanzia deritdi sociali. Orientamenti e tecniche decisoriellaleCorte

costituzionale a confronto, Torino, 2000; PEZZINB,, La decisione sui diritti sociali. Indagine sullargttura
costituzionale dei diritti socialiMilano, 2001; PILIA, R.] diritti sociali, Napoli, 2005.

In this respect reference can be made to LUCIANI, 34i diritti sociali in Studi in onore di Manlio Mazziotti di Celso
vol. Il, Padova, 1995, p. 97 ff., here p. 111.

One of the most respected supporter of this rgadis CALAMANDREI, P.L’'avvenire dei diritti di liberta in Opere
giuridiche, vol. 1ll, Napoli, 1968.

CRISAFULLLI, V., Le norme programmatiche della Cogitune, in Studi di diritto costituzionale in memewi Luigi
Rossi, Milano, Giuffre, 1952, here at 62-64.
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their enforceability. The so callatbrme precettivesince they include a prescription which affect all
the subjects of the legal system are immediatefgreeable in front of a couttlt is instead much
more difficult to judicially enforce a provision wdh is addressed to the legislator who has the wuty
enact the constitutional command - as it is the ¢asthe purely programmatic norms.

Leaving aside the taxonomic issues, it is howevVearcthat if the legislator incorrectly enacts a
programmatic provision it is possible to ask then&iutional Court to assess the constitutional
conformity of the provision. Conversely, in caseiwdction, the only possible way to react to it
appears only to be through the instrument of malitresponsibility, i.e. casting a vote against the
inactive government at the next general electibaspne can see how ineffective such a remedial is

Nonetheless, despite this apparent apory, it has tiee merit of the Constitutional Court to findysa

to soften the consequences of such a theory el@fmpran ad hoc interpretation for numerous
provisions of the Constitution normally regarded masrely programmatic and finding in them a
prescriptive part which has allowed the judiciasyprovide individuals with actual protection despit
the relaxed attitude of the Parliament, which Hésnotended to use the asserted programmatic nature
as an excuse for its inaction.

1. The Inclusion of Social Rights in the 1948 Constition

Social rights compel societies to find remediepdeerty, unemployment, lack of access to health car
and education; to guarantee pensions and, in deteteelp individuals to face those situations ethi
cannot be solved relying on one’s wages solelyanse, in absence of a wage whatsoever.

Similar challenges, as tough as they may well seeene all addressed by the Fathers of the Italian
Constitution already in the early 40ies of the Xettury through a vast Parliamentary debate which is
always regarded as a glorious moment in the youstgrly of Italian democracy, because all political
forces were put in an actual condition to contébtd shape the rising Italian Constitution. This is
particularly significant if one remembers that thisbate was conducted in a climate of commotion
and relative turmoil: it was led by a shared desfrall political parties to move away from the eat
and obscure pages of Italian history, as far avmapassible then from the dolorous memories of a
shocked country which was just come out of a laatand a dreadful dictatorship.

It is probably also for these very contingent reasthat the Constitution which came out of those
debates in 1948 has been always regarded by sshatarone of the most advanced for its
comprehensive catalogue of fundamental rights émesthrin it. Indeed the Italian Constitution has
acknowledged within its pages the affirmation afibdiberties whose history can be trace back ¢o th
American Bill of Rights and the Declaration of the Rights of Man and of the Citiz&uch an
attainment was of course common to all thé" 2@ntury Constitution, however what actually
distinguish the Italian one from the others is thet that, after this first and very important part
focusing of freedom rights, it continues providifgy an ample list ofsocial rights which was
introduced to integrate and complete the enunciadfdhe fundamental rights done in the first pkirt.
indeed equality and freedom were seen as the @wes of the new post-fascist era, the Constitution
shows that, as scholars acknowledged “social righgsnot, because of their nature, intrinsicatly i
contrast with the rights of freedom for they tdndrealise juridical equality. Quite on the conyrar
they are in harmony with freedorh”

Social rights then represent the cornerstones dohwdocial States are built, they are constitutiona
distinctive signs of the modern State. However,olfanalyzing in detail how they have been

®  Foramore comprehensive reconstruction see MARBINEE, Diritto costituzionale Milano, Giuffre, 2000, 37 and 205.

CRISAFULLL, V., ibid., 1952, 74-76.
MAZZIOTTI DI CELSO, M., Diritti sociali, in Enc. dir,,XII, Milano, 1964.

6
7

32



Social Rights in Italy

regulated by the ltalian Constitution, it must belininary noticed that in Italy, as in many other
countries, as it will probably emerge today frora trarious presentations we will listen to, for ago
time social rights have been dealt with by lawyiargeneral, and constitutional lawyers in particula
as lacking of a juridical substance, and therefaiecomparable teeal subjective rights It has been
said that social rights have therefore faced in28fecentury the same sort of freedom rights in the
19" century: perceived at their origin as somethirigrato the logic of the legal order in force at the
time, they have been initially conceived as mepaiijtical principles®. This means that according to
customary interpretations they did not create wefined juridical positions, being their enactment,
and therefore protection, left completely operhfree choices of the legislator

Even at a preliminary reading though, the ltalison§&itution appears to be a fairly progressive and
modern one which goes far beyond the timid resatfsieved by the very first socially oriented
Constitution, the 1919 Weimar one. Here social tegivere all but mere general indications,
programmatic aspirations as it was written (soecHiirogrammsat2ethat the legislator according to
its total discretionary power could decide whettrenot to translate into binding rules. This is trae

of the Italian Constitution instead, where at tlegyvcore there is the idea of a new man — who is no
any more neither the liberal man nor the socialsttmunist one.

2. A Truly Social Constitution: The Principle of Equal Social Dignity

The Italian Constitution embeds an idea of man witfew and unequivocal democratic and pluralistic
identity encompassed by the idea of the human kesbgth an individual and a social personand
in this way the Constitution manages to unify biofedom rights and social rights in a single man.

This approach is clearly reflected at first by ceti3.2 of the Constitution which poses on the Répu
the duty“to remove those obstacles of an economic or so@dlire which constrain the freedom and
equality of citizens, thereby impeding the full @lepment of the human person and the effective
participation of all workers in the political, ecomic and social organisation of the counthy”
Another fundamental article which provides socights with constitutional grounding is article 2,
where it is affirmed thatthe Republic recognises and guarantees the inbil@aights of the person,
as an individual and in the social groups where harpersonality is expressed”

Now, in making reference to the inviolable rightfslee person, it provides, together with art. 3t
normative content of the so called principle ofrilig to which the Constitution expressly refersato
art. 3.1, which reads as followAll citizens haveequal social dignityand are equal before the law,
without distinction of sex, race, language, religigolitical opinion, personal and social conditgn
Art. 3.1 of the Constitution provides for so calledinciple of formal equality (as opposite to
substantial equality of art. 3.2). Such a princiglges back to the liberal State tradition. Howgever
despite its origins, the express reference it mékésocial dignity” projects this article and thdnole

See for example CALAMANDREI, Pl significato costituzionale del diritto di sciop® in Riv. Giur. Lav, 1952, |, 233.
As for the term “subjective right” this is a traasbn in English of an expression which is wideked in civil law
countries diritto soggettivoin Italian, droit subjectifin French,Subjectives Rechih German) but unknown to Anglo-
American law. In general term, “subjective right"used here to indicate a legal interest of a perdw has the benefit
of a legal relation in private law. The idea istthtae legal order recognises the interest of tlividual and seeks to
effect the realisation of his interest. Thereforsubjective right confer the power to act for thésaction of one’s own
interest protected by the legal order.

For the view that civil liberties were just patil principles see MORELLI, AChe cosa sono le liberta civiliArch.
Giur., LXII, 1889.

For a thorough analysis of this evolution see BAIIBRARRE, A.,Diritti della persona e valori costituzionalTorino,
1997, 123 ff.

The translation in English of the articles of ttedian Constitution analysed in this essay is thdtlished on the website
of the Italian parliament: http://legxven.camefaast_reg_funz/345/346/listaarticoli.asp.
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Constitution — as scholars have repeatedly higtdjh into the new democratic legal order which
was created in ltaly after the end of WWII. Indeigdombines the liberal principle of formal eqigali
with that of human dignity and it further develapthrough the prescription of precise prohibitiafs
discrimination on various grounds thus conferringtie equality principle a normative sense that it
never possessed beftire

However, such an interpretation of these articles strongly socially-oriented - that is the mefia
renown ltalian constitutional lawyer, Antonio Basdare, gained momentum only during the 90ies as
traditionally the academic discourse tended to idea narrower interpretation of these articles,
mainly conceiving — in the words of one of the mostown Italian scholars of the early post-
Constitutional generation, Piero Calamandrei —lg@@romised revolutionin his words: “in order to
compensate the leftwing parties for a missed rdiolu the rightwing parties did not make any
opposition to a promised revolutiol” According to Calamandrei’s judgment the Italiaon€titution,

as it came out of the works of the Constituent Agsg, was a “compromise Constitution, very
attentive to the contingencies of the present aayaf the following day only, and therefore not-far
seeing™. Along the line traced by this authoritative sehrdlor the following two decades the vast
majority of Italian scholars has therefore suppbriereading of art. 3.2 as merely repetitive of the
content of art. 3.1 without attempting to make aper effort to develop an independent interpretatio
of it from the first paragraph. Therefore, art. B&s been regarded as an open-clausedaria in
biancd) without a normative meaning, basically repeatimpat already said by the previous
paragraph. Such a vision was deeply indebted torélagtional liberal vision, which saw in the radé

the liberal State only the defender of formal efyal

The real point to be stressed here, beyond dottigizate¥’ however, is the fact that art. 3.2 arguably
presents to its readers a very significant, ricth 4reautiful’ sentence which summarises the very
meaning of the principle of equality in a demoaratciety, such as the one to which Italy was amin
at the time. Art. 3, and its second paragraph rtiqudar, therefore, are of the utmost importancée
light of the present inquiry, since they contribtdeguide the action of the legislator when heailtecl

to the enactment of social rights. Art. 3 indicaties main goal to be achieved, thatreélising a
society where every citizen has equal social diggind where everybody is provided with equal
chances of self accomplishment notwithstanding hisér starting points. Equal human dignity is
therefore the polar star that must guide the umaieding of social rights in the Italian legal systél'o
the equal social dignity of first paragraph of &@t.must therefore follow a full personal self-
accomplishment in the various sectors of collecéind social life. In conformity to these very vaue
in a constitutional democratic and pluralistic systas the Italian one, social rights express the

12 See BALDASSARRE, ADiritti della persona e valori costituzionallorino, 1997, 123 ff.

CALAMANDREI, P., Chiarezza della CostituzionRoma, 1947, 8.

CALAMANDREI, P., Cenni introduttivi alla Costituzione e ai suoi valoimn CALAMANDREI, P. — LEVI, A. (eds.),
Commentario sistematico alla Costituzione italianggrize, 1957, p. XXXV.

ESPOSITO, C.La Costituzione italianal8 ff. and 62 ff.; MAZZIOTTI DI CELSIO, M. Diritto al lavoro, Milano,
1956; ROSSANO, Cl 'uguaglianza giuridica nell’ordinamento costituniale, Napoli, 1966, 417.

13
14

15

16 Some of the most important Italian lawyers havetigbuted during the decades to the debate on Isoglds. Reference

to the most recent studies published on the issaald provide full reference for those interestedéconstructing the
previous debate: LOMBARDI, GDiritti di liberta e diritti sociali, in Pol. Dir.,1999; BISCARETTI DI RUFFIA, P
diritti sociali, in Noviss. Dig.it, Torino, Utet; LUCIANI M..,Sui diritti sociali in Scritti in onore di M.Mazziotti di Celso
Il, Padova, 1995; BOBBIO, NSui diritti sociali in AA.VV. , Cinquant'anni di Repubblica italiana cura di G. Neppi
Modona, Torino, 1996; CASSESE, ®iritti sociali, in Dizionario di diritto pubblico Milano, 2006, Vol. IIl, 1904;
MENGONI, L., I diritti sociali, in ADL, 1998; BIFULCO, D.L'inviolabilita dei diritti sociali, Napoli, Jovene, 2003.

That the language of the Constitution is beautduimore precisely “of high linguistic value” hasdm acknowledged by
the Amici del Premio Strega in 2006 (a very impottiterary prize conferred every year in ltaly)daparticularly by a
renown linguist, DE MAURO, T.JI linguaggio della Costituzione. Introduzione al2ostituzione della Repubblica
italiana [1947], Torino, 2006, p. IX
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dialectic tension between individuals and collextigccording to which their enforceability must be
articulated taking into careful account the inteseghich are protected by each social right.

The problem that therefore arises relates fornotieeside to the enforceability of social rightsg @m

the other side to the identification of social tgin the Italian legal system. Since the Constitut
does not expressly refer to any of its titles toiaorights, in order to make such a selectiorsit i
necessary to analyse first the rich and complarsef academic studies conducted on this isswe sin
the enactment of the Constitution, a debate theihbayet reach a complete end. Once clarified kvhic
are the most accredited methods devised by schaats courts, to assess the social nature of a
constitutional right, it will then be possible toowe on to their identification. In order to do $asi
necessary to see how and to which extent constii@ithorms are enforceable.

3. Which Rights Are Social Rights?

The ensemble of articles 2 and 3 (paragraph 1 anmsl tPaditionally referred to by commentators as
showing the political compromises of which the Gason is the result: in enacting a horm on the
fundamental principle of human dignity the Congtits had a clear understanding of the modification
under which such a concept had undergone in treapgadrom the liberal State to the democratic one.
Human dignity is then connected with positive fremd(the so called freedomf) and with the
affirmation of the social conditions which are nesary to a person to fully achieve a dignified.lih

the new Constitution it is acknowledged that beydmalindividual man of the liberal tradition, who
must only be fredrom (as he enjoys negative liberties dfjiythere is a man who is part of social
relations or, better, of a society. Once the ppleciof human dignity is interpreted in light of ghi
“social person”, both from an ethic-spiritual pooftview and from that of an individual immerged in
the concrete social existence, this man becomeetlrence point of both civil and political righds
well as, what interests here, of all social rigfiteis means that the principle of human dignity
enshrined in the Italian Constitution, as nowadayssommonly interpreted by scholars, aims at
protecting the individuals also from material deprivation, and therefore it constitutes the
essential cornerstone of social rights and of theooresponding duty of the State to act to remove
deprivations and disparities.

If we now read the principle of dignity in connexctiwith that of equality, i.e. if we read jointlize
above mentioned art. 2 and art. 3, it emergesftinahe Italian Constitution every person, no matt
his or her initial social condition is, must be givequal opportunities of self-accomplishment g t
of equal chances of actually enjoy those positind aegative freedoms which are constitutionally
granted.

Despite these glorious intentions alas, the histdrgocial rights in Italy is still a very diffictlone.
The basic trait of these rights - among whom, wiéseie in detail, the Italian Constitution counesy
many: the right to work, the right to social setyrithe right to health care, the right to social
assistance, the right to education, etc. - isttieyt are essentially claims to receive positiveises by
public authorities and organisations. However, mst acknowledge that in the doctrinal discourses
social rights do not present an univocal meaning.

Three main positions can be identified in the anadeliscourse on social rights:
a) According to a first group of authors with the eegsion “social rights” reference is made only to

those rights which aim to enact the principle distantial equality and therefore social rights only
confer rights on those individuals who are regaraedconomically or socially weaker

18 clearly refer here to the distinction betweemateve and positive liberties drawn by BERLIN, Two Concepts of

Liberty, Oxford, Clarendon, 1958.

CARETTI, P.,I diritti fondamentali: liberta e diritti sociali Torino, Giappichelli, 2002, p. 371 ff.; MARTINES,.,
Diritto costituzionale 1988, Milano, Giuffre, p. 684;
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b) Other scholars, on the contrary, use the term &adghts” to refer to those constitutional
provisions which enumerate principles that idengifiblic objectives in relation to precise goods,
such as work, health, education, social welfarejlendit the same time create subjective rights,
some belonging to disadvantaged individuals andeserthis being the main difference with the
previous theory — to every person despite his/kesqnal, social, or economical condititths

¢) Finally, according to a third group of scholarsiabrghts would encompass not only the rights of
the weak individuals (as in the first group), ahd tights that tend to confer upon all individuals
those services and goods deemed essential in wwrdgrarantee human dignity (as in the second
group), but also all those rights which are aimedltow everyone to carry on his/her natural
inclination to build and consolidate social relagoThe latter theory is the most recent one and it
is the one according to which fundamental right$ social rights come closést

To precisely distinguish which rights are socights these theories are insufficient, and the task
remains therefore not an easy one since, on theidaethe Constitution does not label each righd a
social, political, or civil one, and, on the otlade, scholars have not come up with a commonly
agreed classification. Although the first two theer have been developed during the decades
following the enactment of the Constitution by Highrespected scholars, one should acknowledge that
nowadays it is the third theory the one which esjthe stronger support and therefore we will rely o

it for the purpose of proposing a classification suftial rights in the Italian Constitution. As a
conseguence, this theory needs to be analysedimdetail.

The first point to be stressed is that the thirdugrof authors tend to see in the Constitutionrgela
catalogue of social rights then the previous twidxisce agreed that scholars today are of the opinion
that the Italian Constitution contains a vast cagak of social rights, the second related issue is
analyse the theories developed around the probfetheosocial rights so identified. The question
could therefore be the following: is it sufficietd identify a provision in the Constitution as one
conferring a social right to make such a right ciseenforceable in court? And if not, will a non
directly enforceable social right still be of sootéity?

When the time comes to analyse the actual condéeut,therefore the justiciability, of social rights,
despite the “enlargement”, scholars are still natli@animous in opposing @rittwirkung to most
social rights. And it is here that the more tramfitil theories regain territory, narrowing the scope
the social rights inscribed in the Constitutionaditional theories are based on the assumption that
freedom rights differ greatly from social rightsdgo far as the acknowledgment of the latter nelaels t
positive intervention of the public powers. Indeedcording to the long-established interpretation,
once recognised by the Constitution, only freedaghts are, so to sagelf-executinglt must be
mentioned however that even for the traditionabtiehis is not due to an inferior ranking of sdcia
rights, or to the fact that they would be secontégary rights, but to the peculiar juridical stiure of
these rights, being rights that, for their effeetiess, require an action, a behaviour.

20 MAZZIOTTI DI CELSO, M., Diritti sociali, in Enc. Dir, Xll, Milano, Giuffre, 1964 p. 802 ff.; and most recently

PEZZINI, B.,La decisione sui diritti socialiMilano, Giuffre, 2001, p. 2 ff.

BALDASSARRE, A., Diritti della persona e valori costituzionaliTorino, 1997, 123 ff.; LUCIANI, M.,Sui diritti
sociali, in Studi in onore di Manlio Mazziotti di Celswol. Il, Padova, Cedam 1995, p. 97 ff. SALAZAR, Oal
riconoscimento alla garanzia dei diritti socialGiappichelli, torino, 2000, 89 ff.; D’ALOJAEgualglianza sostanziale e
diritto diseguale Cedam, Padova, 2002; GIUBBONI, S., Il primo deittdigociali. Riflessioni sul diritto al lavoro tra
Costituzione italiana e ordinamento europeo, WP CLSED “Massimo D’Antona”, INT — 46/2006, p. 4, at:
www.lex.unict.it/eurolabor/ricerca/
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4. The Enforceability Issue between “Programmatic Povisions” and “Prescriptive
Provisions”

During the years it has been accepted by schdiatseeten without questioning the basic assumptions
of the traditional theory, a distinction betweermiabrights can be made and they can be subdivided
into two categories:

a) Those social rights falling into the first categamng deemed to enjoy a higher status so to say, and
consequently they are located to a level which asenor less that of freedom rights. They are
normally referred to as “unconditional social rigihor “original social rights”, or “immediately
prescriptive” since they too are immediately apgtie and they encompass for example the right
to choose an occupation freely, the right to strike

b) As for the other category it is composed of “coiedial social rights” or “programmatic social
rights”, as they are often referred to, for thgplecation depends upon the intervention of the
public powers. This is due to the fact that onlgethe conditions for their actual enjoyment have
been put in place, they create an enforceable cilgeaight. Examples of these rights are the right
to education, that to health, and, only to a certaitent though, to work.

Critics to this interpretation that would separseial rights in first class and second class amsist

that the lack of intervention that is necessargritorce the factual prerequisite for the enjoynant
the right does not affect the existence of thetregtablished by the Constitution and not revochple
the legislator, but merely involves the modalitdsts enforcement. This reading opens up the dwor
the syndicate of the Constitutional Court respdedib assess the reasonableness of the choiche of t
legislator as far as the implementation — if anyf-social rights is concerned. A syndicate whichl wi
address the correctness of the balance with ther giliblic interests guaranteed by the Constitution
and with the limits represented by public finangi@sources. An issue, the latter, very delicate, as
social rights generally necessitate more extenaine immediate expenditure and intervention, than
freedom rights do.

Indeed, outside the Constitution, more than othghts, social rights receive meaning and
effectiveness by their legislative and administetnactment.

In this latter respect reference must be made toeam issue of increasing relevance as far aslsocia
rights enactment and the control exercised by dmstttutional court in this area is concerned, tfat

a relatively recent federal reform of the Consiitatwhich took place in 2001 modifying Title V of
the Constitution. Indeed, the new art. 117 now jgles for a division of competencies among the
central state and the regions where they have @@@en a much wider power as for the provision at
local levels of civil and social rights. Howeveuch a reform, if brought to its extreme consequence
would have most probably created disparity amomrgdifferent Regions, mainly depending on, and
reflecting the, wealth of each one. In order toidves much as possible excessive disproportion in
such a delicate area, namely that of the enactamhtprotection of social rights, an area on which
much of the legitimisation among the citizens @tate and its Government depends on, it has been
provided that the central State continues to kdeppower “to determine the minimum level of
services concerning civil and social rights whiclistnbe guaranteed across the whole national
territory”. This basically means that the Regiathsspite the reform, cannot go under the level®get
the national legislation, but they can of courgehggher level&.

22 0On the fedral reform see e.g. CAVALERI, P. and LARIQUE, E. (eds.).'attuazione del Titolo V, Parte seconda, della

Costituzione. Commento alla legge "La Loggia" (Le§ggugno 2003, n. 131%iappichelli, Torino, 2004.
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5. Social Rights in the Constitution

Despite the various theories briefly outlined i grevious pages, it is possible to find substhntia
consensus on the fact that the core normative gicng regarding social rights are to be found & th
Constitution. Of particular relevance are the fiair articles, 1 to 4, which, as partially seereatly,
provides a general conceptual background againgtwthe following more detailed articles dealing
with social rights must be confronted. The lattex hasically to be found listed in a more specific
section of the Constitution: First Part, Titlesatid Ill, i.e. from art. 29 to art. 47. It is nowenesting

to see how some of the most important social rightsided in the Constitution have been interpreted
by scholars and applied as a grounding for subataridims in court. In each case we will show on
which ground each so identified social right ha®rbegranted the status of programmatic or
prescriptive.

The right to work has been analysed in full as ghgraatic of the approach of scholars and judges to
social rights. The other most important social tsgre briefely analysed in separated paragrapihs an
the assessment made of each one by scholars in dkfpnogrammatic or prescriptive right is
summarised.

5.1.  The Right to a Work: The First of the Sociaigfhts23 (art. 1 and 4)

The cornerstone against which the whole architeadfithe Constitution is grounded, that of labadsir,
solemnly affirmed by art. 1 [faly is a democratic republic based on labguand further detailed in
other articles. Article 1 of the Constitution ungtienably represents the first social right as kuiso
commonly agre®, not only for its collocation in the Constitutidout for the importance that
performing a job has as the principal point of asc® a dignified human life, and for a full social
inclusion of any individual and his/her family meenb. The enunciation of art. 1 according to
scholar®’ represents anicuumin the Constitutions of Western Europe. It cambticed here that a
somehow similar formulation has now been includethe project for a European Constitution at art.
1.3.3 — and then endorsed by the Lisbon Treaty ereslamong the general objectives it is stated that
the EU is a “social market economy, aiming at émfiployment and social progress”.

This is even truer if we read art. 1 together veith 4 where the basic principle of the first detits
reaffirmed and specified. Indeed, to fully undemstshe importance of work as the main cornerstone
of the Italian Republic, art. 1 must be put in tiela with art. 4 of the Constitution (especiallyetfirst
paragraph) where it is affirmed that:

“The Republic recognises the right of all citizenswork and promotes those conditions which
render this right effective.

Every citizen has the duty, according to persomaémtial and individual choice, to perform an
activity or a function that contributes to the nmitkor spiritual progress of society”.

What should strike the reader of this article is filct that the Constitution literally recognisesgét
to work. It is striking because everybody can gasilise from his personal experience that iff ihe

3 As it reads the title of a contribution by GIUBBQMS., Il primo dei diritti sociali. Riflessioni suliritto al lavoro tra
Costituzione italiana e ordinamento europeo, WP CLSED “Massimo D’Antona”, INT - 46/2006,
www.lex.unict.it/eurolabor/ricerca/.

See BORGOGELLI, F., GIUBBONI, Sl lavoro come diritto sociale. Appunti per una eodi enciclopediain Riv. dir.
sic. soc, 2006, p. 327 ff.; GIUBBONI, S., Il primo dei diiitsociali. Riflessioni sul diritto al lavoro tra Qdsizione
italiana e ordinamento  europeo, WP C.S.D.LE. “Massi D'Antona”, INT —  46/2006,
www.lex.unict.it/eurolabor/ricerca/.

24

%5 gee most recently NANIA, RRiflessioni sulla “costituzione economica” in Italiil “lavoro” come “fondamento”,

come “diritto”, come “dovere”, updated version (19 January 2009) of a papengvé@IC annual conference on 24 june
2008 and to be published inScritti in onore di Angelo Antonio Cervati downlodable at
http://www.associazionedeicostituzionalisti.it/doté/libertadiritti/nania.html
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utmost difficult for a modern State to provide thlbse who whish to work with a job. To make things
even more complex is that recognising such a righild, according to a plain reading of the norm,
entitle those who do not manage to obtain a jdirittg an action to a court to obtain redress.

However, as all scholars have agreed upon — alieit considerable ideological debate at the dawn o
the enactment of the Constitution between the stigsoof planned economy and those of free market
economy — and as it also emerges by the way frandtdtuments of the works of the Constituent
Assembly, a more attentive reading shows that #yguBlic does not expressly entitle every citizen to
a job, but merely “recognises”, in an abstract wayight to a work. According to the more reliable
and authoritative interpretation offered by PaolriB®, the Constituents chose to use the term right
to underline the constitutional, moral and civilgency for the newly created Republic to provide al
its citizens with an actual opportunity to haveesscto a job.

It is therefore acknowledged by scholars that saisial right is not enforceable through a judge but
only through a political judgement which is leftespfor the citizens to voice, mainly at the eleakor
level against those responsible for economic amthkpolicies in the Government. Art. 4 basically
poses an objective to be reached in an approxifoadee through the direct involvement of public
powers that are then requested to put in placesathditions necessary to its attainment.

Once clarified that art. 4 does not confer a subjecight enforceable in a court to every citiaeho
does not find a job, it must be nonetheless poirdgad that this right does not have a mere
programmatic nature, a solely political vaiugFirst of all, it is indeed true that art. 4 prdes for a
social right at its first paragraph, as well asddreedom right at the second one, the latteristng

in the freedom enjoyed by each citizen to choosghbi occupation without such a choice being
imposed from the outside (negative liberty). Theiaoright is more difficult to define but it actiha
has a content that goes beyond that of a meregrogatic norm. It indeed confers the right to work,
which is to say to access a job and to keep itamitlabusive or discriminatory (this also thanksuto
3.1 which prohibits discrimination) interferencdgloe public or private powers. In such a respine,
right to a work can be regarded as a truly persoght, i.e. pertaining to the person to be regdrae

a “social person” in the meaning mentioned aboveweler, as said, this right cannot be
automatically identified neither with the right dbtain a job through the intervention of the State
with an indiscriminate protection against dismissal

The constitutional right to work, despite the pafcwhich can be necessary to make it actual throug
an increase of jobs opportunities, is the rightegéryone to be equally treated (substantially and
formally) with reference to the available jobs. Blify of access then, equilibrium in the competitio
between the job seekers and protection againsteablbsth on the labour market and within the
employment relationship. It remains unquestionadly of its scope — and this clearly shows the
ambiguity of this righf - the possibility to actually put into questioretbccupational and labour
policies of the government. Somebody has howeemeld that involuntary unemployment remains
an element of constitutional alarm and it shoultitlenthe person to a claim towards the Stata
claim that requires an answer from the State affhdtishall not be an actual job offer done to the

26 BARILE P. (2002)]stituzioni di diritto pubblico Cedam, Padova

27" On the multifarious meanings aquired along theades by the right to a work, indicated as a righat has intensely felt

“the burden of its historicity”, see D’ANTONA, M.|l diritto al lavoro nella Costituzione e nell'ordamento
comunitarig in D’ANTONA, M., Opere vol. |, Scritti sul metodo e sulla evoluzione del dirittel thvoro. Scritti sul
diritto del lavoro comparato e comunitari@dited by di B. Caruso and S. Sciarra, Milano, 2@¢0®65; in a similar
direction see also SCOGNAMIGLIO, R.a “storicita” del diritto al lavoro, in L. MARIUCCI (ed.),Dopo la flessibilita,
cosa? Le nuove politiche del lavpi®ologna, 2006, p. 209 ff.

2 In this respect see for example the recent APOSTAL L'ambivalenza costituzionale del lavoro tra libeitedividuale

e diritto sociale Milano, 2005, p. 71 ff.

In this respect see D’ANTONA MDiritto al lavoro e politiche per I'occupazionén Rivista giuridica del lavoro e della
previdenza socialel 999, p. 15.

29

39



Guido Boni

person but the realisation of adequate policies,offar of training in order to enhance the
employability of the involuntary unemployed peopde, that to an individual claim the State would
respond with a collective action to the benefitttid population actively seeking a job. A constant
failure to act in this respect from the part of State could however, according only to a minooity
the scholars though, “re-individualise” the claimdathus entitle the “abandoned” involuntary
unemployed person to bring an action against theeSor damagé$ possibly in a way conceptually
similar to the principle affirmed in the ECJ caaerldating back t&rancovich™.

Although similar extreme conclusions remain isalaia the Italian academic debate, a milder,
although strong, position has been taken on thesses$ by the Constitutional CortAccording to a
firm case-law developed during the decades, thetGmnsiders that the right to a work cannot be
regarded neither as a right to obtain a job na dght to keep one’s job since this right is iftsed in

a legal order, such as the Italian one, where theiple of free market is recognised in the field
work®, although mitigated by public intervention withcgl aims. Two famous sentences can be
quoted here. First of all in a famous sentencendaback to 1960 it clearly stated thahé
Constitution was oriented toward an energetic protetion of workers’ interests’**. Secondly, and
going further, in a case decided in 1¥@6basically acknowledged that the right to a woaknot be
read as a mere conditional norm, as it insteadilerdll the various possible meanings of “social
right”: art. 4, according to the Constitutional @puoes not pose only a futuristic objective tiglowa
programmatic norm, in fact quite on the contraryeitognises “a fundamental freedom right of the
human being, expressed by the right to choose & amt to perform it”. Moreovethe Court added
that art. 4 compels “to address the activity of allpublic powers, and of the legislator itself,
towards the creation of the economic, social and jidical conditions which allow the
employment of all able citizens to work

The right to a work can thus be qualified as aaoagght to a public service. Of course what this
actually means concretely remains uncertain in réed world, although it has been thoroughly
analysed by scholafs Indeed it is commonly agreed thanong the concrete measures that the
Italian State can take, and has actually taken, irorder to redress the failure to achieve full
employment for its citizens, there are unemploymenbenefits and facilitation of the encounter of
offer and demand through public employment agenciegor most recently through attentive
control exercised on the newly open private agendk As for the first, in the light of the above, the
social security system intervene to compensatthifailure of the State providing for a redresshef

30 BARILE, P.,

CARTABIA, M., Omissioni del legislatore, diritti s@di e risarcimento dei danni (A proposito dellatemza Francovich
della Corte di Giustizia delle Comunita europee)Giar. Cost., 1992; PRINCIPATO, Ll diritti sociali nel quadro dei
diritti fondamentalj in Giur. Cost., 2001, p. 873 ff.; GIORGIS, Aa costituzionalizzazione dei diritti all'uguagliaa

sostanzialeJovene, Napoli, 1999, ch. Il and ch. Il

Among many, see cases (humber and year) 81/19@#1971, 194/1976, 183/1980, 300/1985, 2/1986.

It is art. 41 which expressely recognises theqgiple of free market economy and at the same tangeér it in view of
protecting human dignity: Private-sector economic initiative is freely exss.

It cannot be conducted in conflict with social usedss or in such a manner that could damage sdfbarty and human
dignity’.

C. Cost. n. 29 of 1960.

35 C. Cost. n. 45 of 19685iur. cost, 1965, p. 655 ff., with a note by CRISAFULLI, \Dijritto al lavoro e recessad

nutum.
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% The contributions written on this artiche are nuns and cannot be all listed here, but at leasetiquotations

customary regarded as the most important mustddemCRISAFULLI, V., Appunti preliminari sul diritto al lavoro
nella Costituziongin Riv. giur. lav, 1951, I, p. 161 ss.; MORTATI, Al,lavoro nella Costituzionen Dir. lav., 1954, I,
p. 148 ss.; MANCINI, G. F.Commento all'articolo 4in G. BRANCA (a cura di)Commentario della Costituzione
(articoli 1-12), Bologna e Roma, 1975.
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social risk of unemploymefitand so in contractual term it has been explaingdaltthoritative
doctrine that the unemployment benefit “is but anetary compensation for the lack of access to a
j0b38n-

As for the second, the Italian State has traditlprizeen very firm in exercising a monopoly in the
employment services in order to guarantee equedt, &nd non discriminatory access to everybody
supporting a redistributive vision of employmentaches controlled exclusively by the State.
Although such a monopoly has been declared in tiimieof EU law by the EGJ and the market is
now open to private employment agencies, the latigst comply with a detailed legislation in order
to be allowed to operate in Italy, and this ishe &nd a consequence of art. 4 and of the bur@gn th
lies on the State to be the guarantor of accessnfmoyment for its citizens in line with the eqtali
principle enshrined in the already mentioned art. 3

Others areas — which won't be analysed here anfallitside the scope of the present essay — irhwhic
article 4 has played a key role wettee enactment of the Workers’ Statute in 1970 which
recognises a set of very important freedoms in theorking place; the protection against unfair
dismissal; the right to strike.

What can conclusively be stressed here is thatdartlespite its mainly programmatic nature, has
played an extremely important role in contributiogthe development of the Italian individual as a
truly social person dignified through actual acdesa job, and will definitely continue to be thelar
star of Italian labour law. In the present climateeconomic crisis it is this article that after radhan

60 years can still provide for answers to the da@aasformation which are taking places widening t
scope of labour law and guiding the policies ofttie actual and the future government in lighthef t
need of the workers.

5.2. The Right to a Sufficient Remuneration

In a Republic which is “based on labour” (art. 1tlé Constitution) the most important social rights
cannot be anything else but the rights of the warkBext to the fundamental art. 4 just examined,
there is art. 36.1 according to whicWorkers have the right to a remuneration commertsui@the
guantity and quality of their work and in all casiesan adequate remuneration ensuring them and
their families a freeand dignified existeficMloreover, next to the right to an adequate reenation,

art. 38.2 provides workers fotHe right to be assured adequate means for thesdaend necessities
in the case of accidents, illness, disability, atg and involuntary unemploymént

The case law developed around art. 36 is both aspamd very important. Contrary to art. 4 this
article has been interpreted by scholars and nmagbitantly by the Constitutional Court as having
unconditional direct effect (so called “immediata precettivita”). The storygigite a long one.

The Constitution, at art. 39, provided thaRegistered trade unions are legal persons. They, may
through a unified representation that is propori@bmo their membership, enter into collective labou
agreements that have a mandatory effect for alb@es belonging to the categories referred to in the
agreemerit In order for the system to work as provided bg Constitution there was the necessity to
enact a law regulating the registration of tradmms in order for them to be recognised the right t
sign collective agreements widiga omne®ffects. Since this law was never enacted forreetyaof
reasons, including the unwillingness of the tradmms themselves to be registered for fear of being
under state control, the case law of the SupremetGGorte di Cassazione) has since the first years
of enactment of the Constitution established thatdbllective agreements, even if not applicablalito

37 Seein this respect LA MACCHIA, Ca pretesa al lavorpGiappichelli, Torino, 2000.

MORTATI, C., Istituzioni di diritti pubblicq I, Padova, 1969, p. 1031.
Case C-111/94. European Court reports 1995 Paggd103
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workers, should have been used to determine thinmin salar$® for the purpose of art.36. This was
done by the court by making reference to art. 26199 code that provides for the case in which the
parties have not agreed a remuneration: “if aneageat is lacking the remuneration is established by
the judge”. In order to eliminate the margin of jeghive discretionary left to the judge in such an
important area, the Supreme Court basically stdtatithe point of reference should have been the
remuneration provided in the relevant collectiveeagnents also for those workers not subscribing to
them, because those agreements provided for adévetribution which was adequate to ensure the
workers ‘and their families a free and dignified existeéheractly as required by art. 36. This judicial
power basically steams form the fact that art.s38 prescriptive rule and thus every time thatdgéu
finds a retribution agreed by the party to falldvelthe adequacy parameter inscribed in art. 36 s/he
can —rectius he must — modify it accordingly. And the mechaniesed to decide the level of
adequacy of the retribution has always been thesnoeinctly described above and known as “indirect
extension of the collective contratt”

5.3.  The Right to a Legally Defined Maximum Workingme and Annual Leave

Other workers’ rights that scholars tend to quabfy social right§ are the right to a maximum
duration of the working day (art. 36.2vlaximum daily working hours are established by"Jawhich

for its clear formulation is regarded as a presimgpnorm that is nowadays regulated by D. Igs.
66/2005 which transposes into Italian legislatioa tequirements of two EU Directives on the subject
matter.

A connected right is that to paid annual leave sesd. Nowadays these rights are all enforced and
regarded as fundamental basic rights by each werket at the time of the enactment of the
Constitution when the traditional vision of contrzal relations based on freedom of contract dating
back to the liberal state was still strong, it vpste a progressive innovation. As art. 36.3 clearl
provided already in the mid 40iesVorkers have the right to a weekly rest day andl @ainual
holidays. They cannot waive this righBuch a right was of course interpreted as nagrmmatic

but cogent on the legislator that therefore enattadcordingly. Moreover it is interesting to rosi
that the Constitution itself firmly provided thabtnonly workers are entitled to such a right bugyth
could not renounce to it in order to protect themnf pressure in the opposite direction from
employers.

5.4. Working Women’s and Working Children’s Rights

A specific set of constitutional provisions proviite special protections for female workers who ever
traditionally strongly discriminated in Italy, alsewhere, in comparison with male workers. The very
aim of these norms is to oblige the legislatoraketinto account the very peculiar situation of the
woman in society for both the “essential role” thiay fulfil in the family and their role of mothser
The most important provision in this respect is. AT which states thaMWorking women have the
same rights and are entitled to equal pay for equatk. Working conditions must allow women to
fulfil their essential role in the family and ensuspecial appropriate protection for the mother and
child”.

It is nowadays acknowledged by the majority of $atsy’ and by the most recent case law of the
Constitutional Court that art. 37 provides for dthg enforceable rights. In particular it has been
recognised that from art. 37 steam:

0 see e.g. Cass. 5 February 1958, n. 338.

“1 On this very theory see for a thorough explanaBtdGNI, G., Diritto sindacale, Cacucci, Bari, 20041 ff.
| follow here the classification propsed by CARETRI,Diritti fondamentalj quoted.
B see e.g. BALDASSARRE, ADiritti della persona e valori costituzionallrorino, 1997, 123 ff.
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a) the right of women to have judicially recognisedi&gpay to men for equal work;
b) the right to an equal treatment as far as the génenditions of work are concerrféd
c) the right to freely choose and access to a jobawitbiscriminatory barriefd

d) the freedom not to be discriminatory dismissed.

As the norm reads the State must then undertakbasé actions necessary to protect the women and
to allow her to both work without being discrimiadtand to have the possibility also to perform her
peculiar social function. Despite such a clear iuteok some 30 years to for the Parliament tacena
the first comprehensive law on equal treatment ofmen, law n. 903/1977 (a very first one was
actually passed already in 1971 but it was limitegrotect the maternity of the working woman).
From that moment onwards the protection of womenihereased through the enactment of various
new pieces of legislation aiming at redressing epesssible disparity, through the institution oé tho
called positive actions (law 125/1991); the creatd a network of public bodies entitled to monitor
and advise workers on equality issues (so calledsiglieri di paritq “Equality Advisors”); the
protection of the working mother has been reinfdriteough a specific law (n. 53/2000). And various
recent modifications has provided for an effecwvmctment of this set of crucial social rights laf t
working women.

Art. 37.2 also provides for specific protection tok work performed by children by obliging the
legislator to establish a minimum age for workimgl goroviding for a prohibition of discrimination in
same way it does for women:THe law establishes the minimum age for paid work.
The Republic protects the work of minors by mednspecial provisions and guarantees them
the right to equal pay for equal wdrkSeemingly to art. 36 for adults this one as &ar the
remuneration is concerned, is immediately preseapt

5.5.  The Protection of Disabled and Handicapped &ans

As it has been previously mentioned the protectbrworkers lies at the very core of the ltalian
Constitution, which can indeed be regarded as laotlgstic” Constitution: beyond the fundamental
ones analysed in detail above, there are many mmeal rights relating to the working relations
which are recognised in the Constitution. Althoughoes beyond the scope of the present essay to
analyse them all, in order to properly assess hiov and various the Italian Constitution is in
providing social rights, making it a truly piecesufcial legislation, it is important at least tst ihem.

Similarly to the special protection afforded to wenmand minors, the Constitution provides for a
special protection for disabled and handicappedqmer (art 38.3:Disabled and handicapped persons
have the right to education and vocational trainifigThis is of course a conditional right which

require the intervention of the State to be effecti

5.6.  The Right to Assistance and Social Protection

There is then the very important right to assistaand social protection enshrined by art. 38.1 and
38.2 which afford protection for two different hytpesis. Art. 38.1, providing that “Every citizen
unable to work and without the necessary meansuo$istence has a right to welfare support”, is

4 Among many see cases (number and year) 137/1986/1988; 371/1989.

s Among many see cases (number and year) 163/18881994.
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basically an expression of art. 2 of the Constitutin so far as it envisage the protection of human
dignity and also reaffirm the principle of equat&d dignity of art. 3.1 and of social integratiohart.

3.2. Instead, art. 38.2 providing tha/brkers have the right to be assured adequate mieairtseir
needs and necessities in the case of accidentsgsd| disability, old age and involuntary
unemploymentshares the same scope of art. 36 in so faredittes the workers that is involuntary
unable to work to an adequate indemnity to maingidignified standard of living despite the
occurrence of an incapacitating event.

5.7.  The Right to Strike

The Constitution also recognise the very importagiit of strike with an open clause that leaves its
regulation to the legislatorThe right to industrial action shall be exerciseddompliance with the
lawl!”. Despite scholars all acknowledged in the yealigiing the enactment of the Constitution this
norm being unconditional and therefore directlyoeoéablé® (“immediatamente precettiva®), and that
therefore the art. 40 should have led to the adopif a law by the Parliament immediately after the
entry into force of the Constitution this never paped’.

Despite the clear letter of the rule the Parlianfeag never actually regulated industrial actionl unt
1990 when it only provided for legislative regutetiof strike in public services only. It has theref
rested on the judgs to close the gaps and outselarea of public services it is in the case-laat th
thew regulation of such an important social riglm only be found.

5.8.  The Right to Housing

A social right source of great doctrinal uncertairst the right to housing. Scholars and judges have
devised three possible meaning of it: a strongwhieh interprets it as the right to receive eittier
property, the rental or the assignation of a hoasdntermediate one, endorsed by the Supreme Court
case-law in the 1970ies which qualifies it as gestttve right to the stability of the enjoymentafe’s
habitation; a weak one, to be found in the Corstibal Court’s case-law which frame it as an
instrumental right with reference to other situasioof neef. Scholars nowadays tend to deny that
neither the first nor the second meaning are caitripatith the ensemble of the Constitutional system
in force” as such a view presupposes the existence of & pnbhopoly of the housing market, which

is in contrast with art. 41 and even more with 42tof the Constitutiofl (not to mention the EU legal
order). Instead, the third, minimalist meaninghs bne that is nowadays supported by both scholars
and judges. Indeed, it is recognised that, although in theeabe of a specific constitutional
provision, the entire constitutional edifice, amd particular the principle of protection of human
dignity and of equality, so requires that

6 See e.g. GIUGNI, GDiritto Sindacale Cacucci, Bari, 2004, 216-217.

For a synthesis of the historical evolution of tight to strike in the academic discourse andhim ¢ourts, see among
many, DEL PUNTA, R.Lezioni di diritto del lavoroGiuffre, Milano, 2006, p. 197 ff.

SeeMODUGNO F., | "nuovi diritti" nella giurisprudeazcostituzionale, Torino 1995.
CARETTI, P.,l diritti fondamentali: liberta e diritti sociali Torino, Giappichelli, 2005, p. 425.

Art. 41: “Private-sector economic initiative is freely exesd.
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Art. 42: “Property is publicly or privately owned. Economiceis belong to the State, to entities or to priysesons.

Private property is recognised and guaranteed by ltw, which prescribes the ways it is acquired, g&jband its
limitations so as to ensure its social function amake it accessible to all

®1 See Constitutional Court (number/year) 49/1987 /B3890, 142/1991, 169/1994.
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“habitation is a good of primary importance whosgogment the legislator is constitutionally

obliged to facilitate each time in which [...] it erges a situation of severe factual inequality [...]
that makes it extremely difficult, if not almost pwssible, for certain categories of individuals to
access the housing market without the intervendicthe public powers”52.

This is therefore a clear example of a social righbse enjoyment is conditional upon the actual
resources of a collectivity, an evaluation whicm @amly be made by the legislator “measuring the
actual available resources and the interests thatbe satisfied through them, as only him can
rationally balance means and objectives and bufttiete rights based on the facts as an expression
of such a fundamental righ#’ Such an interpretation of this right as a condai one is in conformity
with art. 42 which requires that private propertystnbe made “accessible to all”.

5.9.  The Right to Health

According to art. 32 of the Constituti6ithe Republic safeguards health as a fundamentditrof the
individual and as a collective interest, and guaess free medical care to the indigent”

Indeed enjoyment of the human right to health ial\ub all aspects of a person's life and well-bein
and is crucial to the realization of many otherdamental human rights and freedoms. However it is
composed of many different parts each bringing @ldifferent rights and problems of enactment and
regulation.

Within the scope of the right to health there hbeen traditionally includethe right to psychic and
physical integrity which is basically a “freedom from” right providj protection from external
interferences which could bring prejudice to orais health, including administrative and legislativ
provisions. As such this is an unconditional sogigit, directly enforceable in coaftt

Secondly, and very importantly, there is the speddht to be healedi.e. the right to receive medical
services and medical assistance. The realisatidhi®fvery right is of course conditional upon the
intervention of the State, that is nowadays obligeegrovide for the actual access to such a right
through its territorial articulations, the Regiotise Provinces and City Countidlggionj Province
Comun). The recourse to a public system of medical &s%® involves, as required by the
Constitution, the possibility for every citizendocess these structures despite his/her actuabeoon
condition since every individual enjoys an absohigat to be healed. It is therefore a right teeavge
that must be realize by the State. As the Contitat Court clearly affirmed in 1988 “the right to
health is a primary and fundamental right that nexgua full and exhaustive protection from the
State®. This means that the State must be committedliiifaplement this right but that it remains a
conditional social right that must also be balaneeth other interests and of course taking into
account the actual financial and organisationalt$irthat the legislator may encounter in its action
Alas, the fact that the right to be healed is atlgasght is the main reason why it often remains
deprived of full protection despite the solemnrattitions contained in the Constitution as wellras i
some sentences of the Constitutional Court. Argl ithparticularly regrettable as it contrasts wiité
right to free access to health care for the indigepressly mentioned in the Constitution.

Of course there are also many other meaning ofityii$ that all require protection form the Staiae
above all is the protection of the collective ietgrto healtha right to live in a healthy environment
(which falls into the scope of environmental laafd that have forced the legislator to pass a numbe

BALDASSARRE, A.,Diritti della persona e valori costituzionallorino, 1997, 123 ff., here
Const. Court n. 252 of 1989.
BALDASSARRE, A.,Diritti della persona e valori costituzionallorino, 1997, 123 ff., here
Const. Court. N992 of 1988.
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of specific laws to regulate this area followingreofundamental decisions of the Constitutional €our
that has played a key role in the enforcement isfshecific social righit which was firstly affirmed
by it in ordinance n. 184 of 1983 where the rightat healthy environment is affirmed despite the
absence of an express provision in this directiothe CharY. But it is only after a long doctrinal
elaboration and many decisions of the Constituti@uaurt that finally, and “officially”, so to sayhe
protection of the environment as a fundamental titotisnal value was recognised. This appreciation
is not important for its mere symbolic value, quite the contrary such a firm position taken by the
Court provides for a solid anchorage of precisgestive rights of the individuals entitling them to
bring an action to a court for damages to the heatised by pollution for example.

5.10. The Right to Education

Within the scope of the social right to educatialtsfon one side the right to teach, protectedrba
of the Constitution:

“The Republic guarantees the freedom of the artssaiences, which may be freely taught. The
Republic lays down general rules for education esidblishes state schools for all branches and
grades. Entities and private persons have the righestablish schools and institutions of
education, at no cost to the State”.

On the other side there is the correlative sodditrto be taught enshrined in the following ad, 3
according to which:

“Schools are open to everyone. Primary educatidrichwis imparted for at least eight years, is
compulsory and free. Capable and deserving puipittiding those without adequate finances,
have the right to attain the highest levels of adion. The Republic renders this right effective
through scholarships, allowances to families argiobenefits, which shall be assigned through
competitive examinations”.

The most important for the present analysis isoofrge the latter since it establishes two fundaabent
principles, that of the freedom of access to ttt@oseling system (reinforced by the provision that
makes basic education compulsory and free) anddhshe necessary intervention of the State
(through scholarships and allowances) to proteet,to make actual, the right to education for ¢hos
pupils who prove to be capable and deserving. Hneysocial rights which unquestionably require the
intervention of the State in order to be realised are therefore classified as conditional by snisd

Conclusions

The panorama of social rights in Italy is probabhe of the widest possible and from a comparative
point of view it offers, at least in the Europeaersario, one of the most comprehensive available
catalogue. Of course, as every first-year law sttudeows, to solemnly declare a right in a
Constitution does not automatically mean that tgbtris actually enjoyed by the individuals. In the
first part it has been shown that there has beemdécessity of a thorough academic debate toyfirstl
identify which of the rights listed in the Constibn are social rights, and secondly, how to
differentiate these rights. If the first activitpdhibeen relatively easy as most of the rightsdistePart

I, titles 1l and Il of the Constitution are howaaaacknowledged as social rights, the second istillie
ingenerates substantial debate. It is for thisaedkat the various conceptual categories idedtifig
scholars have been presented in the first parttermdused to qualify each of the most importaniasoc

* In particolar beginning with case

> The subject matter has been then thoroughly dpediin a series of subsequent decisions: 94/198%986, 167/1987,

210/1987 and then more recently in cases 302 aB@B35994.

BALDASSARRE, A.,Diritti della persona e valori costituzionallorino, 1997, 123 ff., here at...; CARETTI, Pdiritti
fondamentali: liberta e diritti socialiTorino, Giappichelli, 2005, p. 443;
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right in the second part of this essay. Of couasepointed out in the first part, there isn’t conmmo
agreement as on how to classify social rights awtbus theories have been put forward.

Some scholars rely on the partition that is made &l the Constitution and propose to group them
according to the particular social formations tdahithey refer (working environment, family, school
collective environment, eté® while others propose instead to group them adegrtb the goods
protected by the norm (education, equality of $ealth, work, etc®.

However, once agreed on the list of the socialtyitiie most important issue has been to assess the
level of their enforceability, and this was apptoad by scholars through a variety of theories and
numerous expressions. For the purposes of thergreaper, the enforceability of social rights can b
basically assessed according to two main optidtfseresocial rights are stand-alone, i.e. they loan
judicially enforced without the intervention of thegislator; or they can only emerge from the pages
of the Constitution as actual rights via a legigtagction.

Actually, one must reckon that although the acadetigcourse provides for essential clarificatiams i
this respect — and the contributions on which thesgnt work is based are those of the most
authoritative and respected lItalian constitutidaalyers — the second part of the paper shows that a
determinant role has often been played by the jmdgéeeed, for all those rights that are uncondilo

the need of a legislative intervention lacks aratdfore it is natural that judges can intervene giae
substance to those provisions. What is probablyenmderesting is that due to the lack of initiatofe

the Parliament, many conditional social rights hbgen basically enacted by the judiciary, called by
the citizens to provide actual satisfaction to eatiye rights that would have remained otherwise
frustrated as a consequence of the non intervenfitimee humerous governments that have ruled Italy
since 1948. Indeed, despite some very well elabdratoposals contained in the writings of some
scholars who have conceived the possibility to dwlamages through recourse to the judiciary for
lack of action on the side of the legislator, saniproposals have always remained isolated, despite
being elaborated by scholars of high calibre (Baplo Barile). It has therefore been the merithef t
judiciary if workers have been entitled to actua#geive a minimum salary which was in line witk th
cost of life and therefore apt to guarantee a @igghiife through the anchorage proposed by judifes
the minimum salary to that agreed upon by the sigpgarties of a collective agreement. It is the
merit of the judiciary if the protection of the @éronment is receiving increasing consideration. And
similar observation can be made with referencééaight to strike, and many others.

Of course there are also other areas in which éinkafent has not renounced to play its essemial r

of enactor of the legislative provisions. Such & waust be of course regarded as the most apprepriat
as it relies on a thorough democratic process pesison with the day-by-day solution elaborated by
judges. But it is true however that the solutiotaberated by judges to put a temporary remedy to an
actual injustice linked to the lack of enactmentre# constitution, from a temporary remedy — thanks
also to an open dialogue that has been undertaktbrttve scholars — Italy has managed to come out
with a living legal system which provides for aisiing protection of social rights.

Overall therefore, the combination of a highly pexsive and socially oriented fundamental Chart,
combined with the complex academic discourses dpeel during the decades and a judiciary that -
mainly at the level of the Constitutional Court vseomembers often were authoritative academics
author of the theories then endorsed by it — hasdats own way, the Italian way, to the protectasn
social right, in spite of a rather lazy legislatpawer.

%9 BALDASSARRE, A.,Diritti della persona e valori costituzionaliorino, 1997, 123 ff., here at 14.

60 CORSO, G,, | diritti sociali nella Costituzione i@, Riv. Trim. dir. Pubb., 1981, 757 ff., here7&s.
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The Emerging Concepts of Social Rights in Belarug)kraine and Russia

Uladzislau Belavusdu

l. Context and Scope

The very definition of social rights in the post¥8x context of the three transitional countries
(Belarus, Russia and Ukraine) is a hard nut. Thesebf the communist state was built around the
vulgarized perception of Marxism and, consequentipderlined the egalitarian character of
citizenship. Social [or betteyocialis] rights were proudly portrayed as the mainstrednhe Soviet
constitutionalism counter-positioned against thgptcritical individualism” of the Western human
rights. Therefore, these rights were describedusigtly in terms of the legal benefits, guarantegd
state, including the right to education, the righhealth protection and medical service, the right
accommodation, etc.

In the strictly heuristic terms, this article aiws explain the contemporary understanding of social
rights in the three ex-USSR countries. Therefoosjad rights are deconstructed as a socio-legal
phenomenon bearing an essential legacy from thétéstan perceptions of law and society in general
pertinent to the Soviet state and mutated in tts fiost-Soviet decade in a way to incorporate some
rhetoric of “Western” human rightsConsidering the lacuna in the western bibliographysocial law

in post-soviet countries, this piece is designethasintroduction into the concept of social rights
Belarus, Russia and Ukraine.

I. Soviet “Heritage”

In Soviet legal dictionaries the entries on sotaislation were akin to the exemplary definitian a
follows™

“in the capitalist countries that is a part of thbor legislation, dealing with certain aspectshaf
family relations, social insurance and social siguhealth protection, education, and house-
building. In the sphere of labor, social legislaticegulates the duration of a working day,
vacations, salaries, trade unions, the right tlkestand collective agreement. Social law appeared
as a result of the intense struggle of the worldtags for their rights. As for their class-based
essence, the progressive norms of social legislagimount to concessions, which the ruling
classes are forced to make due to the strugglalmdriclass for their rights. They make those
partial concessions in order to safeguard the dande of the capital. The concessions serve to
create an illusion that a state is interested énvikelfare of people. [...] Social rights are actively
used by the bourgeois propaganda (especially imitldle of the 20th century) to spread the ideas
of “class cooperation” (like the fiction of welfastate) [...] Communist and labor parties have
been constantly unmasking this bourgeois and refbnamopaganda. They have been fighting for
the rights or the workers and have been inspifiegrt for an active struggle for their interests.”

Ph.D. Researcher at theuropean University Institut€Florence, ltaly), LL.M. fromCollege d’Europe(Bruges,
Belgium). | am grateful to Yaraslau Kryvoi for theraments on the draft version. All omissions renmaine. Email:
Uladzislau.Belavusau@EUl.eu

For a comprehensive analysis of social rightshiea post-communist countries of Central and Eastamofe see
Wojciech SADURSKI,Rights before Courts. A Study of Constitutional CoimtBostcommunist States of Central and
Eastern EuropgSpringer, 2008.

Considering the significance of this definition fibvre proper understanding of the post-soviet rietaround social
rights, | give a full quotation here.

“ConunanpHoe 3aKOHOATEIHCTBO — B KAIIMTAIMCTUIECKUX CTPaHAX 3aKOHOJATEIBCTBO O TPYZIE, O HEKOTOPHIX CTOPOHAX
CEeMEHHBIX OTHOLICHUH, COLUAIbHOM CTPAaXOBAHUM W COLMAJIbHOM OOECle4eHHH, 3APaBOOXPAHEHUH, MPOCBEIICHHH,
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Taking the rough differentiation of human rightsoiconomic, cultural and social, one can observe
that in the Soviet Union, there were no econongbts (i.e. to establish your own business) in their
traditional understanding within the western rhietdr practices. Therefore, social rights were more
accentuated due to the omnipresence of the sthie.latter was supposed to “take care” of the
collective freedoms.

This rudiment thinking is clearly present in thelg@ost-communist legal definitions. As an example
one can quote the first legal dictionary in theaBesian languagklt does not contain any definition
of social law [as a discipline] and traces soagthts under the entries of social servicas;giivrae
sabecnsusnne) and social insurancecdywisibnae cmpaxasanne).” The post-perestroika period and
radical shift towards the “capitalist economy” reqd the redefinition of the old concepts, incluglin
those dealing with social rights. The newest Ruskgal dictionaries refer to social rights in areo
pragmatic and westernized way, although still bepthe traces of Soviet terminology. Thus, Big
Legal Dictionary, edited in 2002 in Moscow, contains an entry chllsocial rights of a persén
described as a complex of constitutional righteegarding certain benefits from the state. The
catalog of social rights, according to this dicaoy contains the right to social security, thehtitp
education, the right to health and medical assistathe right to accommodation, special rights of
children and disabled persons. The authors of diddonary still claim, however, that the most
adequate constitutional proclamation of these sightdistinctive to socialist and post-socialisttas.

It is remarkable that the newest Big Legal Encyeltip Dictionary, edited in 2007 in Moscow, simply
copies the above-mentioned definition.

Following the German model (Article 20 Gfrundgeseiz the constitution of Belarus proclaims that
the Republic is a social state (Article®1S0 does the Ukrainian constitutidfthe Russian constitution

(Contd.)
KWINITHOM CTpouTenscTBe. B obmactu Tpyma C.3. peryiampyer IpOAOIDKHTEIBHOCTh Pabodyero BPEMEHH, OTIIYCKa,
YCTAQHOBJIEHHE Pa3MepoB 3apabOTHOI IUIATHI, I0JI0KEeHHE TPO(CO030B, NPABO HA 320aCTOBKY M KOJUICKTUBHBII I0rOBOP
u 1p. C.3. IOABMIIOCH B pe3ylibTaTe ynopHoi 0oprObl pabouero kiacca 3a cBou mpasa. Ilo cBoeli ki1accoBOi CyLIHOCTH
nporpeccuBHbie HOpMbI C.3. IpPEACTAaBIAIOT COOOH YCTYNKM, Ha KOTOpPBIC HPaBAIME KIACCHl BBIHY)XAEHBI HITH B
YCIOBHSIX YCHJICHUSI OOpBOBI TPYIUIIIMXCS 32 CBOM IpaBa. DTH YaCTHUYHBIE YCTYNKH TPYISIIIVMCS JENaloTCs, YTOOBI
COXPaHHTH INIABHOE — FOCIIOJICTBO KAIUTANA; ISl CO3JIaHuUs Y TPYASIIHUXCS WIDTIO3UH O 3aHHTEPECOBAaHHOCTH FOCYAapCTBa
B HOJHATHHU OJIAarococTosiHUs Beero Hapoza. [...] C.3. akTHBHO HCIOb3yeTcsi OypKyas3Hoi nponaranioi (0coGeHHO 3TO
xapakTepHo st cepeaunsl 20 B.) UL pacIIpOCTPAaHEHHs HACH O «KJIACCOBOM COTPYOHHYECTBE» (TCOPHH «HAPOJHOTO
KaluTalu3Ma», «ocCylapcTBa Bceobuiero GmarococtostHus» U T.L.). [...] KomMmyHucrtHyeckue u paboume mapTuu
HEYCTaHHO pa300iadaroT OypxKyasHyro M pe)OPMHUCTCKYIO MPOIAraH/y, OTCTauBalOT IIPaBa TPYIALIUXCS, OPUCHTUPYIOT
UX Ha aKTHBHYIO O0ppOy 3a cBOM ku3HeHHble HMHTepech». A.Ya. SukcharyevFOpuouueckuii suyuxnoneouueckui
cnosaps [Legal Encyclopedic Dictionary], Moscow, Sovetsayntsiklopediya, 1987. 441-442. See also |.Yaek®/,
Cospemennviil Kanumanuzm u mpyoosoe 3axonodamenscmeo [Contemporary capitalism and labor legislationjoddow,
1971.

DISCLAIMER: here and after all the translations frBelarusian, RussiaandUkrainian are made by author.

‘s Kwmin, [Opuvioviunsl  suysikianeowviunsl  croynik  [Legal Encyclopedic  Dictionary], Minsk, Bietaruskaj

encyklapiedyja, 1992.
Ibid, 493.
A. Ya. Sukcharyevboavuoii iopuduseckuii cnosaps [Big Legal Dictionary], 2¢ edition, Moscow, Infra-M, 2002. 579.

A.B. Bakharin, borwswoi iopuouueckuii snyuxnoneduueckuti crosaps [Big Legal Encyclopedic Dictionary], Moscow,
Knizhnyj mir. 649.

Article 1: “The Republic of Belarus is a unitary,ndecratic,_sociaktate based on the rule of law [...]” The original
version: ‘Pacnybuixa benapycy - ynimapuas 0omakpamelunas cayblsiibhas npasasas osspacasa.” (Belarusian). Compare
to the respective German constitutional clauge “Bundesrepublik Deutschland ist ein demokratisalnd _sozialer
Bundesstaat:

The preamble to the Ukrainian Constitution stétes “The Verkhovna Rada of Ukraine [Parliament — JUBj behalf of
the Ukrainian people [...], striving to develop artdesgthen a democratic, socidw-based state, [...] adopts this
Constitution — the Fundamental Law of Ukraine.” Tbeginal version: " Bepxosna Pada Vkpainu 6i0 imeni
Vipaincokozo napody [...] npacnyuu possusamu i 3miyniogamu 0eMOKpAMUYHY, COUIANbHY, NPABO8Y 0epxcasy, |[...]
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refers to social rights in Articles 38-41 and'33he illustrative catalog of the variety of objects

perceived in the realm of social rights may be destrated on the example of the Ukrainian
legislative sources. The constitutional provisiorare backed up by the Statutes of Ukraine “On
Pension Security” (1991), “On Status and Sociatdatmn of Victims of the Chernobyl Catastrophe”

(1991), “On Status of the Veterans of War, Guaestef Their Social Protection” (1995), “On The

Fundamental Principles of Social Protection of \tetéerans of Works and Other Retired Citizens in
Ukraine” (1994), “On State Social Aid to Low-Buddeamilies” (2000), “On Social Services” (2003),

as well as by the Edicts of the President of Ulganch as, the one “On the Strategy to Fight with
Poverty” (2001), the decisions of the Cabinet ohigliers of Ukraine and other normative acts.

lll.  Social Law: Lost in Labeling

The academic discussion in recent years has beesifig on two main issues. First of all, the debate
was centered on the justifications to distinguisbia law from other areas of law. And secondlg th
scholars in all three countries have been tryindind an adequate niche for social rights in the
dichotomy of public-private law. Thus, a Russiahdadar Filimonova links social law to four main
areas, namely administrative, financial, labour amdn civil law*?> She focuses on the interaction
between social law and social poliéyThe similar approaches can be found in the writihg L.N.
Anisimov. M. Y. Fyedorova, D.A. Nikonov, A.V. Strygoukhov, A.P. Fyedorov, M.l. Lyepikhov.
Even the labeling of their academic pieces in #spective field often mirrors the Soviet percepion
regarding the social-protection-accéhSocial rights are therefore, comprehended ratimeugh the
binary lenses of private-public law than as theoedogeneration of human rights [civil, politicaldan
social rights].

Consequently, Filimonova maintains that social iavthe system of legal relations and respective
legal rules, which defines the content and fulfiite social policy, i.e. the regulatory activity thie
state and other social entities, who perform ate sigents. This activity is mainly focused on the
provision of social services and aims at socialetiyment> Therefore, she identifies two main
features of social law:

(Contd.)
npuiimae yio Koncmumyyiro — Ocrosnuil 3axon Yipainu.” (UKrainian). Article 1 proclaims that Ukraine issavereign
and independent, democratic, socia-based state.

The right to free labor (37), protection of motlaed child (38), social age protection (39), accamation (40), health
protection and medical assistance (41), healthyremwment (42), education (43).

10

1 E.g., a traditional reference to social right#\iticle 46:

Citizens have the right to social protection tmafudes the right to provision in cases of complptatial or temporary
disability, the loss of the principal wage-earnaremployment due to circumstances beyond theiraband also in old
age, and in other cases established by law.

This right is guaranteed by general mandatoryestatial insurance on account of the insurance patgrof citizens,
enterprises, institutions and organisations, arsb dtom budgetary and other sources of social #grusy the
establishment of a network of state, communal anéie institutions to care for persons incapalbleark.

Pensions and other types of social payments ssidt@sce that are the principal sources of sulbsisteshall ensure a
standard of living not lower than the minimum ligistandard established by law.

2 M.F. Filimonova (ed.)/Ipaso coyuanvrozo obecneuenus: Yuebnux. [The Law of Social Protection], Moscow, Jurist,

2006.

See in particular, D.A. Nikonov, A.V. Stryemoukhod.P. Fyedorov,Coyuansnoe npaso [Social Law], S-Petersburg,
2002. . Ye. Kozlov, Coyuarvras nomumuka:. Koncmumyyuonno-npasoseie npoonemst [Social Policy: Legal
Constitutional Problems], Moscow, 1990, 8.

13

14 E.g., M.I. Lyepikhov [ipaso u coyuanvnas sawuma nacenenus (coyuansroe npaso) [Social Protection of the Population

(Social Law)], Moscow, 2000. 7-36. M. Yu. FyedorpVeoyuansnas sawuma nacenenust ¢ Poccutickoii @edepayuu
[Social Protection of the Population in the Russ$taderation], Omsk, 1999. 25-31.

15 .
“COL;MCUZbHoe npaeo — smo cucmema npasoomHOWEeHUU U coomeemcmeyrouux npaeoevblx HOPM, 6 pAMKAX KOMOpblx

onpede/memc,q codep.?fcaHue u peaiuzyemcs coyuaibHas noaumuKka, m.e. pecyisimueHas OdessmenbHOCHb zocydapcmea u
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1. Firstly, the subject of social law is representgdthe relations stemming from the fulfilment of
social policy, i.e. the activities in social spheai#ned at social development.

2. Secondly, the subjects of social law are the statepublic agents.

Although, the contemporary Russian scholars, likienBnova, do not fully equate social law and the
law of social security, the accent on social bésefnd state guarantees is still omnipresent. Gsigo
enough, recently the Ukrainian universities havenbageveloping the courses on social law under the
label of theLaw of Social Protection of the PopulatibhThe key study areas of those courses have
been focusing on the issues of social protectiociak security, state insurance, social aid, subsjd
social standards, state social guarantees, lowdiudgilies, and pensions. The Ukrainian scholar,
Olena Chomakhashvili maintains that the subjestaofal law is threefold:

1. The protection of working rights, medical servieacial service, obligatory social insurance,
obligatory state insurance and pensions.

2. Social protection of certain groups (war veteratisabled persons, women and children, military
men, refugees, victims of the Chernobyl catastroee living at the territory of Ukraine and
requiring social protection.

3. Activities of the social protection bodi&s.

The Belarusian scholar Postovalova deduces thenessef social law from the analysis of the
international legislation (e.g., Conventions of )L&nd references to some German auttofsnong

the peculiar methods of social law, she distingessthe method of social insurance, the method of
social protection and the method of social aids.

V. Non-Discrimination and Social Law with the Traces of Authoritarianism

The timid development of the non-discrimination laas been perhaps the most contradictory side of
the general social law in the three post-Soviethtries. The domain illustrates, on the one hand, a
somewhat modest theoretical level of the respesitv®lars, very briefly acquainted with the Western
writings about non-discrimination law. On the otheand, it is precisely the area where Soviet
rudiments of legal thinking have been facing théléesoil of the [conservative] religious propagan
astonishingly blooming after the years of Sovidkeg&m, and often (especially in case of Belarus) re
inspired by the Anti-Western rhetoric, actively papged by the [authoritarian] state.

As a brief example, | shall quote a passage fraecant Russian textbook on comparative labor law,
whose author suggests th#té legal regulation of the work of women in Rusdtaderation not only
corresponds to the strictest legal standards, aneexceeds the level of the protection of the wbrk
women in many foreigfirom the context of the book, the wording shobhtunderstood as attributed
to western countries — URpuntries. Therefore, there are even suspicionstttebenefits for women
tend to become the anti-benefits, and their exgesprotection sets a potential for a peculiar

(Contd.)
UHBIX COYUANBHBIX 0OPA306AHULL, BLICMYNAIOWUX 8 KAYeCHBe NYOIUYHBIX A2eHMO8, GbIPANCAIOWASCSL, NO APEUMYIYECTNEY,
6 OKA3AHUU COYUAIbHBIX YCILye U HanpasienHas Ha coyuanvhoe pazsumue.” (Filimonova, supranote 12).

16 . -
Ipaso coyiarvrozo saxucmy naceaenns [UKrainian].

" Olena ChomakhishviliCoyiarene npaso six camocmiiina eanysv npasa [Social Law as an Independent Field of Law],

Jurydychnyj zhurnal, 10, 2005. Available at: httypww.justinian.com.ua/article.php?id=1961 For thérdinian
academic discussion about human rights and sdgtaisrsee also Petro Rabinovy@ipasa modunu: ynigixayis nase
ma posmaimms smicmy (meopemuxo-memodonoziuni 3aysazu) [Human Rights: Unification of Titles and Diversitf
Contents (Theoretical and Methodological Observalpn  JI, 21-2001. Available at:
http://www.ji.lviv.ua/n21texts/rabinovych.htm

8 1A Postovalovallpaso coyuanvnozo obecneuenus: obwas wacms [The Law of Social Security: General Part], Minsk,

Tesey, 2005. 60-63.
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discriminatiori.*® Another popular Russian textbook quotes such achas a Bolshevik minister
Alexandaer Kollontaf to justify the authority of the gender equalitydamon-discrimination in the

labor relations, ignoring or most probably beingniyp acquainted with the whole tradition of the
gender-based deconstruction of Ew.

The poor academic level is echoed in the adjudinatn non-discrimination. Thus, in 2008 the
regional prosecution department produced an ilitiser decision on discrimination based on sexual
orientation. The activists of a gay organizatiorrevigying to commence the prosecution against the
governor of the Tambov region, who publically cdler the physical annihilation of homosexuals.
The refusal of the prosecutor to bring the cas®rbethe court under the criminal article of non-
discrimination was based on a fact that appargntly‘the claimants could not prove that they belong
to homosexuals and, therefore, that their persugiats were violated™

The basic concepts of non-discrimination law, likgender-based discrimination, positive
discrimination [affirmative action], and adequammparator have entered the legal terminology in
post-soviet countries rather recently and havebeen enjoying a particular popularity, being lirdite
mostly to the jargon of human rights activists.

In case of Belarus, the situation is aggravatedhieyparticularly serious human rights violations fo
which the country is often referred to as the “iistatorship in Europe® Being the only European
country, which has not ratified the European Cotieenon Human Rights and, respectively, not
represented before the bodies of the Council objair Belarus has been severely criticized for the
violations of non-discrimination standards and ipatar social and labour rights.It is often
suggested that, “while the main labour laws in Bedaconcerning equal treatment appear to comply
with its international obligations, in the abseméean independent judiciary and basic civil libest
law enforcement remains a problefi”As far as the social rights are concerned, thet mesous
violations deal with the constitutional freedomstiafde unions and the peculiar contract system of
employment, introduced in Belarus.

¥ va Kisyelyov,Cpasnumenvroe mpydosoe npaso [Comparative Labor Law], Moscow, 2005. 218-219.

NV} Kollontaj, Hosas mopans u pabouuii knacc [New Moral and Working Class], Moscow, 1919. A.Moliontaj, Tpyo

arceHwunbl 6 s6omioyuu xossiicmsa [The Work of Woman in the Evolution of the Econdmyeningrad, 1928.

v Lushnikov, A. Lushnikova,Ouepxu meopuu mpyoosoco npasa [The Essays on Theory of Labor Law], San

Petersburg, Juridicheskiy Tsentr Press, 2006. 489-4

Homophobic Governor of Russian Region Will Not FaceCriminal Prosecution //
http://www.gayrussia.ru/en/homophobia/detail. php21D352.

22

Tambosckutl 2ybepHamop Modxjcem U Oalblie «PEaAmv» 2ee8, KOMopble <He AGIOMC coyuanvHol 2pynnoiu» [The
governor of Tambov can further “tear out” gays, wh@o not constitute a social group” //
http://www.gay.ru/news/rainbow/2008/07/28-13526.htm

According to the 2008 worldwide annual press infwvided by thdReporters without BordeysBelarus is listed as the
154" in this “freedom-of-expression-measurement”, whiesdand took the first place and Eritrea the [A5t3), with a
situation comparably better only in few other [nipsteclaratively socialist or post-socialist] statéke North Korea
(172), Turkmenistan (171), Cuba (169), China (167bekistan (162), etc. The president of the counitgxander
Lukashenka initiated several referendums, thedésthich has changed the constitutional restricfimnthe no-more-
than-two-years term of presidency. Thus, Mr. Lukasta has been in power for more than 15 years iarB&l gaining a
world-wide scandalous reputation for the coup titahe parliament and constitutional court, gdlé falsifications of
elections [OSCE observation mission reports] anéreeprosecution of the leaders of the politicalagitpon.

23

24 For a full account of labor and social law viotats see Yaraslau KRYVOI, Discrimination and Secusitf mployment

in a Post-Soviet Contexfhe International Journal of Comparative Labour Landalndustrial RelationsVol. 2211,
2006. 5-18. The author argues that the Soviet legaindustrial relations and the legal nihilismtbft era have been
taken by Belarusian authorities as a model for thelicies.

% pid, 5.
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While the independent trade unions have been fesévgre prosecutions, the state-controlled trade
union is infamous as a puppet body, created toudiegthe problems of the industrial dialogue in
Belarus® In addition in 2004, the government introducedeayliar system of “contractualisation”
[kanmpaxmyanizaywis], i.e. the obligatory transfer of workers from thpen-ended labor contracts to
the fixed-term contract with one-year duratfén. The effect of the transfer makes the employees
totally dependent on the state, whose organs dreliged any more to justify the non-renewal daf th
contract, nor to give advance notification nor @y gedundancy payment. In the absence of the
mechanisms for the independent trade unions toicfpate in the industrial dialogue, the
“contractualisation” is challenging the workers lwthe horns of a dilemma: either to subordinate to
all the injustices of the Belarusian industrial rbfthe employer is not obliged to justify the non-
continuation of the one-year contract] or to jdie taste of the unemploy&d.

V. Conclusions

The collapse of the Soviet empire left the threeemmrged independent countries with a similar
question of Quo vadis? The migration of the Western constitutional ideasnbined with the
traditional emphasis on the state-guaranteed-sbeizsfits opened a heated debate on the re-definiti
and an adequate protection of social rights. Tlirbexperience of the transit from socialism to
capitalism has certainly aggravated the public wdismn. Consequently, the emerging doctrines of
social law in Belarus, Ukraine and Russian illustra peculiar muddle of Soviet “beneficial”
mythology, traditional labor rights, regulation allective bargaining, crescent consciousness @f th
environmental protection rationale and, most rdgeatsomewhat timid and ultimately contradictory
development of the non-discrimination law.

Among the recent positive trends in the academiratises on social rights, one may recall the ever-
growing translation of European scholars on EU laswvell as the authors’ attempts to create the
textbooks on EU Law in the local languages. Sirmsé textbooks usually contain the chapter on
labour and social law in the EU, the discourseanfiad rights have been inevitably filtering intceth
academic discussion in Belarus, Ukraine and Russiease of Ukraine, the studies on social rights
have been also inspired by the declaratory intastiof the country to join the Union. Therefore,
paradoxically sociahcquisis becoming a serious catalyst for the interesbtmal rights.

Despite some positive tendencies, the level of ewéx discussion is imprisoned between the
rudiments of soviet thinking in terms of the “staeneficial mythology”, on the one hand, and, an th
other hand, the problems of democratic deficiteaytiar isolationism of comparative labour law vis-
a-vis foreign doctrines, religious and politicalpptism, corruption and lack of transparent public
debate.

% ILO, Trade Union Rights in Belarus — Report of the IL&@r@nission of Inquiry

Instruction of Council of Ministers of Belarus Nd@/34/102-925, 9 January 2004.

Further see KRYVOIsupra note 24 [the author discusses the incompatibdity‘contractualization” with the ILO
Termination of Employment Convention No. 158, 1982].
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Introduction

In the bulk of recent Polish constitutional litanad, the matter of social rights is treated ratwantly.

In the main, however, the focus of interest revelaeound the controversy over the justiciability of
social constitutional rights, which was mainly diedshin 1990s during constitutional debates. In
particular, many detailed issues accompanying th@reement of social rights were discussed,
however, since then, the development of constitafigurisprudence in social matters has gained less
and less attention. This is not to deny, of coutb@t social issues are not discussed among
constitutional scholars. Rather, it is simply tdigate that these matters are more extensiveljettea
by social scientists and economists. It is perhapsindication that the vast literature of other
disciplines may be of reference for lawyers.

The point of departure of the present essay lighenconviction that the multidisciplinary approach
provides an adequate basis for studying the defmiand understanding of social rights. Closer
scrutiny of conceptual foundations in law, sociaénsces and economy is necessary and productive to
our understanding of what is importantly at stakéhie debate over social rights.

This paper outlines the most specific featuresoafas rights, the understanding of the concept, the
scholarly doctrine in the field of social policysiges and the main characteristic of its constitafio
formulation. Consequently, it refers to Polishrétieire, legislation and constitutional case lawth
beginning, in Section 1, an attempt to define amdtextualize social rights will be taken. The latte
will be presented on the basis of an evolutionhef ¢concept of social policy in Poland. This issaie i
particularly crucial with regard to the linguistdichotomy and imprecise definition of the word
“social” (socjalnyversusspotecznyThe following part (Section 2.1) presents the nmi@atures and

PhD, Department of Law, European University lugétin Florence; anna.jaron@eui.eu.

Paper prepared for the workshop of University PAriand European University Institute Social Law \Wiog Group,
Varieties of Social Rights in Europe(S). Right®obr, Poor Rights Florence, 26 June 2009. All translations frontigho
are mine.
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content of constitutional social rights in Polasgecial attention is given to social rights under t
democratic Constitution of 1997. The general charatic of the current constitutional social right
are discussed (Section 2.2), and are followed bynges of constitutional jurisprudence.

1. History of Social Rights in Poland

In Poland, the concept of social rights has emengedvariety of contexts- political, legal, ecoriom
social and religious. Such a vast variety of cotstéras allowed the attribution of multiple featutes
the nature of social rights, their enforcement g@notection. In the course of time, elements of
political, social, legal and economic scienceswel as religious arguments (mainly stemming from
the Catholic social teaching), has constituted Hithteaded idea of what social rights are.

At the beginning of the formulation of social pgliaspects, individual social issues were part of a
scientifically defined social service system. Thiwves that a clear definition of the term “social
policy” not only is entangled in linguistic subike, but also reflects the complexity of its cotgen
There are at least two major problems at this pdihtone pole lies a problem with the distinction
resulting from a two-fold understanding of the tefpolityka” in Polish: first, understood as an
interrelation between State and its institutiopslifics), and second, as mechanisms that serve the
regulation of social relationgdlicies. But more importantly, the division relates todidference
between “social policy” being a part of sciencesusr“social policy” being an element of the domain
of political action. The second difficulty stem®iin defining the scope of social policy, which is a
direct derivative of a translation problem of tligegtive “social”. Social policy (taken @®licy) may

be therefore translated and in fact is understadgpalityka socjalna (like in German:SozialpolitiR,
which encompasses all the actions that aim forirtipgovement of the social position of individuals
and groups of individuals and/or that provide fosurance against the risk of threats to human
existence. On the other hangolityka spoteczria(like in German:Geselleschaftspolitfkmay be
translated in broader terms. Precisely, in thigdasvould also refer to the process of socialfstadi
evolution, and it would address changes in theasstiucture.

The linguistic aspect therefore sheds a light om gimderstanding of social rights in the Polish
literature, depending whether the reference toatipects opolitics, or policies Yet, the confusion
over the notion of social policy also refers to twe-fold comprehension of the aims that socialgyol
serves: on the one hand, it seeks to resolve Bogetherated risks (unemployment, loss of healttt, o
age pension guarantees, etc.) and, on the othareitds to enhance the well-being and equality
between citizens (education, consumer protectimedom to choose one’s occupation, etc.). The
former aspect forms part of the®cial security system (system zabezpiespetecznych while the
latter is framed under theocial service syste(system pomocy spotecznej

1.1.  Concepts of Social Rights and their Constitutal Traditions

Conventionally, social rights have been regardeBaland as rights that protect the worse-off. The
association of social rights with the positive datbf the State to undertake actions happenedligs ea
as the 19 century with the introduction of social issuesttie civil law code, and later on with the
introduction of their elements to administrativevlas well. The aim was, indeed, to protect the erors
off in legal relations. The influence of the CatbaChurch thought and the Papal encyclicals, si@ch a
Rerum Novarum of 1891, have encouraged the artionlaf the right to work, and its accompanying
elements. These developments led to a formulafienseparate discipline of law, namely labour law,
which traditionally is considered a source of sbdghts and social issues. From the very beginning
institutions of labour inspection and separate Ualpadiciary section in the courts were created.
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The collection of labour law rules and rights wesated in Poland during the Second Republic (1919-
1939). It still did not take the form of a separktbour code but numerous laws in this field were
already enforced. Although the constitutional tiiadis in Poland date back to the"dentury® it was

not until the March Constitution of 192that social rights were articulated for the ftiste in the text

of the constitutional act. The March Constitutiamaganteed protection of work by the State and the
right to social security in case of unemploymemgident or disability(Article 102), as well as the
right to education (Article 118). It provided fdnet protection of maternity and prohibition of child
labour (Article 103). The subsequent 1935 Constitdtwas least generous with regulating social
rights. It barely mentioned work as a basis for tevelopment of the State (Article 8(1)) and
guaranteed the State’s protection of work and vwgyldonditions (Article 8(2)). It omitted the rigtat
education, along with rights relating to the pratect of maternity and of minors guaranteed under
previous Constitutiof.

It is worth noting at this stage that in both tl821 and 1935 Constitutions, the wording of provisio
concerning protection of work suggests that thietrig work was understood rather as the prerogative
of the State than as an individual right. The saofgéis right has changed with the introductiorthoé
Constitution of 22 July 1952which in general ensured a wide catalogue of saghats® The right to

The first elements of the constitutional regiméofand were formulated as early as in 1573, bysthealled Act of the
General Warsaw Confederation, which establishedleatiee monarchy of the Polish-Lithuanian Commonreathe
Union of the Kingdom of Poland and of the Grand Byof Lithuania. The Act of the General Warsaw Cdefation
granted political rights to the nobilitg£lachtd. The first codified national constitution in medeerms was adopted in
1971 on May, . This Constitution extended political rights to theurgeoisie and increased the rights of the peasa
The basic rights that constitutional acts recoghiwere the right to property, freedom of religiand guarantees of civil
and political rights. Nevertheless, these acts waostly passed under foreign supremacy, therefoey tvere not
entirely independent. The general tendency in tibsaguent Constitutions shows that primarily tigatrio property was
linked to the rights of social character. Amongesthonstitutional acts that contained elementsessiing social issues,
was the 1807 Constitution of the Duchy of Warsawictvhtogether with the Napoleonic code, abolishedirtttion
between social classes and introduced a principdgjeality before the law (which was especially artpnt with regard
to the right to land property).

Constitution of the Republic of Poland of 17 Mar@d21, (Dz. U. R. P. nr 44, poz. 267; nr 79, poz. 550101, poz.
935); referred to as the March Constitution; texPalish available at: www.trybunal.gov.pl. The Mai€onstitution was
the first independent Constitution of Poland, algitout was prepared and passed during the politicahination of
Marshal Jozef Pitsudski, which gave a reason fidiciam of its authoritative character. The Congtdn recognised
private property as a fundamental element of satiatture and guaranteed civil rights to all eitig

Constitutional Bill of 23 April 1935Dz. U. R.P. nr 30, poz. 227); the third Considtatof the interwar Polish Second
Republic, also known as the April Constitution; texPolish also available at: www.trybunal.gov.pl.

The atmosphere of the 1926 coup d’etat, after ke 1935 Constitution was proclaimed, led to titeoduction of a
presidential system with certain elements of authean regime. The Constitution concentrated ondfs¢ribution of

powers between the Parliament and the Presidelairgktly repeated political rights as stipulatedhia Constitution of
1921, but at the same time it subjected them td'‘dbmnmon good of all the citizens” (Article 1), vati in fact limited

them by emphasising the goals (and rights) of tageSArticle 10(1)) and introduction of the preatiges of the State to
use means of coercion in case of resistance (Arti6(2)).

Constitution of the Peoples’ Republic of Polasfd22 July 1952 (Dz.U. No. 33, Pos. 232), then rzaeel on 16 February
1976. Text of both documents in Polish availablenatv.trybunal.gov.pl.

The following rights were stipulated in the Congtin of 1952, and repeated in the amended Coristitaf 1976: right
to work (understood as the right to employment wigmuneration) (Article 58 of 1952 Constitution; Bkt 68 as
amended in 1976), right to rest and leisure (A&ti6D; Article 69 as amended), the right to healitgztion and to
assistance in the event of sickness or inabilitwook(Article 60; Article 70 as amended), the righteducation (Article
61; Article 72 as amended), a guarantee of the celnemsive development of science (Article 63; Aeti?4 as
amended), extended special protection to the geeaitelligentsia (Article 65; Article 77 as ameddieequal rights for
men and women in all fields of social rights (irdihg payment, right to rest and leisure, socialiiaace, education, to
honors and decorations and to hold public offi¢és)icle 66(2) point 1; Article 78(2) point 1 as anded), guarantee of
mother-and-child care, protection of expectant rethpaid leave before and after confinement, theeldpment of a
network of maternity clinics, créches and nursesigosls, the extension of a network of service disfaments and
canteens (Article 66(2) point 2; Article 78(2) ppbhas amended),), a guarantee of special attetditime education of
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work under the 1952 Constitution was formulatec aight, a duty and a point of honour at the same
time (Article 14). These features indicate geneasiahracteristics of social rights formulated in
communist constitutions. Rights were considered &snction of the political and economic regime.
According to the doctrine of that time, rights weestowed by the State and, therefore, an individua
was bound by duties towards the State in the fu#fiit of the granted rights. Hence, rights that
guaranteed social benefits were not stipulatedibgstive rights to social security or social seed,

but were rather framed as granted rights. The otiaracteristic, common to all social rights
guaranteed under communist constitutions was tiegt Were not linked to any objective criteria, like
for example citizenship, but were granted accordmgdeology-driven grounds, such as collective
association in trade organisations (this means soaial benefits were granted to railwaymen,
steelworkers, miners, etc.), or according to theieaements (for example to the veterans of the
struggles for peoples’ government, or artists ofitvtd the peoples’ government). This fact led to a
instrumental analysis of rights and dogmatic intetgtion of legal norms by the judiciary, since the
rights could only be interpreted by the State, mmote precisely by the Communist Party, which held a
monopoly on national politics. The extent of ideptalriven formulation and the interpretation of
constitutional (social) rights guaranteed by thengwnist constitutions is confirmed by the fact that
these rights were not given any institutional oogedural guarantees. Instead, they were given
material guarantees that aimed at strengtheningdfiical and economic reginfe.

Constitutional reorientation towards political @lism and an emphasis of the inherent and inallenab
dignity of the person that constitutes the sourteamstitutional rights and freedorfientailed a
change in constitutional formulation of social fig/lvith the political changes of the 1980s and $990
The modified wording of specific rights by itselb&s not give a comprehensive explanation to the
transformation of these rights under the democi@tinstitution of 1997. The democratic constitution
provides for a set of procedural and institutionschanisms that changed the character of social
rights with comparison to their formulation undéret1952 Constitution. More importantly, the
interpretation of social rights by the Constituarilribunal and the influence it bears on the
legislature, not only indicates changes in the eptwal understanding of social right, but also aéve
plurality of opinions on the nature of social catugional rights.

(Contd.)
youth and to participation of the younger generatiopublic life (Article 68; Article 80 as amendedhe protection of
marriage and family was guaranteed in Article 6Thef 1952 Constitution, which was further extendgdhe protection
of motherhood with a guarantee for special provectf families with many children by Article 79 asnended.
Additionally, a comprehensive protection ensurethtveterans of struggles for national and sditiatation was added
in Article 76 by the amendment of 1976.

An example of material guarantees may be foune iformulation of the right to work in Article 68 dhe 1952
Constitution. The article said: (1Qitizens of the Peoples’ Republic of Poland have right to work, that is to
employment with remuneration, according to the amb@md quality of the labour. (2.)This right is gaateed by: the
socialist system of economy, planned developmeptaafuctive force, rational use of all componentspmduction,
permanent implementation of scientific and techiniaevelopment in the national economy and by thstesy of
education and vocational training. The proper reation of the right to work is insured by socialisgislation on
labour. (Translation and emphasis are mine).

Article 30 of the 1997 Constitution. The principiedignity is also mentioned in the Preamble of @mmstitution.
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1.2.  Social Policy in Poland - Definition of the @aept, its Elements and a Short Overview

Polish practice and research in addressing socittens takes its ideological origin in theé™@entury
Bismarckian era, when the workers’ issues and #e&l to accommodate inequalities at work became
an important element of national policies. Evecsithat time, the notion of social policy has beeom
an issue of discussion. Mainly, its two-fold contpgasion as a science and as an element of political
action has been debatédhe question has been whether the matters ofIspolies should be
regarded as an autonomous scholarly disciplinejfasa to what extent should it remain relatedhwit
political actions of the State.

Three major views presented by scholars assocrdtedhe most prominent research centre created in
the 1920, the Institute of Social Economy- Ludwikz¥dvicki, Konstanty Krzeczkowski and Stanistaw
Rychlinski- became predominant in the literature and lgrgigluenced political practice of the inter-
war and a brief post-1l World War period. Graduallye diagnosis of social matters understood as a
prerogative of purely academic research on soaity (Krzywicki)'® was linked to a practical
dimension of social policy materialization, providihat it avoids affiliation with any political pgror
interest (Krzeczkowski): Ultimately, the scientific aspects of social pglimatters were seen as a
utilitarian and operational discipline to politicattion (Rychliski).* In this view, social policy was
perceived as a fusion of various scholarly disogsi (for example of demography and social structure
analysis), which served the evaluation of a socmnemic plan subsequently used as a part of a
national economic plan. In fact, social policy ursieod as a scientific discipline was assigned to
materialization of political actions and aims. Nl 1957 was it simultaneously assumed that $ocia
policy as a science is free from any doctrinaluafice.

The general understanding of scope of social potlefined by its subject, evolved from an ideahef t
settlement of single social issues to a comprelernsggulation of particular matters supported by a

and inequalities in the work place were addressethé social policy area. Social issues, which,
indeed, constitute elements of social policy warnel]y extended to many other aspects of inequality
such as those relating to ownership of propertfinancial status, resulting from different incomes,
social positiort? It was also noted that such phenomena as poweityation, and housing issues
significantly determine the scope of social polipatters. Unemployment was also defined as an
important factor and added to the mosaic of squidicy issues: Despite of a vivid formulation of
social policy doctrine in 2D century Poland, it was still divided and conceteilaon single social
issues. Often single social issues, like unemploymbaomelessness, orphanhood, were merely
identified and described as elements of socidtalTihe lack of comprehensive theory on socialgyoli
was not unique however to the general tendendyenNorld, where, in general, social policy, defined
as a science, was a new-born discipline of research

Auleytner, J. (2002), Polityka spoteczna, czyli ujarzmienie chaosu soggb Wydawnictwo Wyszej Szkoty
Pedagogicznej TWP, Warszawa, pp. 21-42, 49-59.

See: Krzywicki, L. (1926), Wskp do historii ruchéw spotecznychWarszawa.;Krzywicki, L. (1951), Studia
socjologiczneWarszawa.

SeeKrzeczkowski, K. (1947),Polityka spoteczna 6dz.

See:Rychlinski, S.(1938),Polityka spotecznawiedza iZycie nr. IV; Wéjcik, P. (ed.) (1978),Rychliiski Stanistaw —
Wybor pismWarszawa.

See:Glabinski, S.(1939),Historia ekonomikiLwow.

For example, Konstanty Krzeczkowski promoted aaithat insurance against various risks shouleeplaced by only
one criterion, namely by a loss of employment. Asdia Daszyiska- Goliska claimed that the aims of social policy is
the emancipation of labour, next to the generagyss of welfare in the society. SBaszyiska- Golinska, Z. (1933),
Polityka spotecznawarszawa.

10
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Still, the new-born science underwent a procesegifession during the Stalinist E1950-1957).
The seven years impasse in the development ofl gumliay thought mainly resulted from a prejudice
of the Stalinist elites against anything that wesated under the capitalist doctrine. The propagand
based doctrine of that time recognized that thensomst foundations of the State allowed the State t
ensure immediate ad-hoc actions which aimed at@lex satisfaction of material and cultural needs
of the working clas® Also later, under the communist rule (from the @9@ntil the 1990s), objective
difficulties in attaining academic freedom efficigrimposed elements of the official state doarin

all scholarly domains, including research on sopdalicy issues. The dominance of the political and
economic regime of the Peoples’ Republic of Polghé lack of political democracy, central planning
and nationalization of property) as well as ideataj political and economic subordination to the
Union of the Soviet Socialist Republics (USSR) #&yginfluenced the formulation of objectives of
social policies not only in Poland but in the emtBoviet-bloc. Even though, this did not imply a
discontinuation of scientific research in the fi€ldt was mostly assumed that the research on social
policy issues formed part of political economy.dtgding principle was the differentiation of human
needs rather than societal position, although eoang@rogress of state socialism was often put
forward as an outright guarantee of materializatwérthe defined needs. Legislation in the social
policy field was mainly focused on the developmafrgocial benefits.

To a considerable extent, the political transfofamabf 1989 extorted reforms in the field of social
policy, mainly due to the serious economic crisigttcommenced in the 1980s. Two out of many
significant laws illustrate the most pertinent sd@nd economic problems of that time. Namely, the
law on special rules concerning redundancies oD28ember 1984, which introduced collective
redundancies, and the employment law of 29 Deceml§&9;° which set up benefits for the
unemployed. Although the scope of social policyhat time was understood narrowly (as labour law
category), the laws reflected a then-common phenomeavhich was the restoration of free market
economy mechanisms: reforms need to be backed tipelgevelopment of social benefits system. In
this case, it was assumed that high unemploymehnighmesults from privatization processes that
accompanies the transition from central to markemnemy, needs to be protected by a system of
social benefits in case of unemployment. Otherwiseas feared that the reforms could fail due to
social protests. The inefficiency of the social sétg system developed by the previous political
regime necessitated further structural, institwtlaand material changes.

The broadest reforms after 1989 in the field ofiaogoolicy were initiated in 1999 by the cabinet of
Prime Minister Jerzy Buzek. The so called “4-refqyatkage” comprised: (1) reform of the education
system, (2) the reform of pension system, (3) adimative reform, (4) health care reform. The fost
the reforms aimed at upgrading the level of puklittication, and comprised systemic changes in
education as well as introducing changes in theaihn programme. The second of the reforms

15 Which is also referred to as the time of “realigliem”, the policy aiming at the creation of a neacial order enforced

in Poland between 1949 and 1956. Its defining featwas the primacy of politics over economics amelrtreciprocal
infiltration.

16 See:Szubert, W. (1973), Studia z polityki spoteczneyVarszawa. As Szubert suggests, the ad-hoc imised@ions

directed to solve particular social issues gendratiele claims against the State in the society. itlea of a one-time
State activity was based on the conviction thatdis¢inction of various social aspects and theimfalation in State
policies undermines the guiding principle of auttyoand complexity of responsibility of the soc#iliState. In this way,
the socialist State became the only actor resptanfib undertaking actions in social matters, aocia policy was seen
as a means to reinforce the communist doctrine.

o See:Auleytner, J. (2002),0p.cit, p. 32-38. In general, academic research in tmeadlo of social policy was developed

in Poland mostly in the economic or sociology dapants at major Universities (in Krakow, Warsawblin, Katowice,
Poznan, Gdansk, Lodz, as well as Lviv and Vilniefoke the Second World War).

18 Ustawa z dnia 28 grudnia 1989 r. 0 szczegoIlnychdadarozwizywania z pracownikami stosunkéw pracy z przyczyn

dotyczicych zaktadu prac{Dz. U. z 1990 r. Nr 4, poz. 19).
19 Ustawa z dnia 29 grudnia 1989 r. o zatrudnie(@z. U. z 1990 r. Nr 75, poz. 446).
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aimed at the introduction of a three-pillar systefnpension financing: a reduced pay-as-you-go
system (PAYG), a mandatory funded system operagegribate pension funds, and additional, fully
funded voluntary private pension funds. The adriaive reform assumed territorial decentralization
(the introduction of the second and third leveriterial self-government). Finally, the health care
reform envisaged that the new health care systemidmoe financed on the basis of compulsory
contributions to regional public health insuranoeds kasy chorych automatically deducted from
personal income tax liabilities. This reform, howevwas heavily criticised as it did not bring the
expected results. After four years, the system e@dralised by an introduction of the law on the
National Health Fund\Narodowy Fundusz ZdrowiaOn 7th January 2004, the Constitutional Tribunal
ruled that a significant part of the law on theibia@l Health Fund was unconstitutioR@l.

2. Definition of Social Rights in Current Legal Dodtrine

The next division of categories of social righteicerns their status in the legal system. The dititin
between constitutional and ordinary social rightd most probably not offend our conventional
wisdom. Constitutional social rights are mostlycdssed by scholars and practitioners with regard to
their specific nature. The same is not true wigpeet to social rights defined at the ordinary lavel.
There seems to be a consent in understanding @l sahts provided for by ordinary legislation as
rights that do not bring legal disputes as to thaiure, but rather that bring questions and doaoibts
the legal reality they shape. The question here/histher these rights are compatible within the
system: whether they create a comprehensible systesacial protection, and whether they are not
empty rights.

The crux of the matter in the reformulation of sdcights in the 1997 Constitution was determinatio
of State duties in materialization of these rigltisgeneral, Polish constitutional doctrine recegui
the social rights formulated in the 1997 Constmtas positive rights, understood as a domainef th
State’s obligation to undertake actions. Consedyethte function of the State in the enforcement of
social constitutional rights implies an obligatitmact on the one hand, and, on the other, it eseat
expectations and claims from individuals towards $tate to specific benefits and services. The duty
of the State is to undertake activities that ainerabling the entitled individuals to obtain pensio
and other social benefits, to get a place in aip@shool or in a public hospitdl.Such an approach
shows that the role of the State in the formulabésocial policies is not considered any moreras a
injunction to interfere in the sphere of the fremdoof the individuals. This argument opens up a
debate of the extent of democratic decision-makingnforcement of constitutional social rights. The
controversy revolves around two diverging opiniomkether the constitution specifies duties in a way
that they are inseparably grounded in social rights whether it leaves some scope for democratic
decision-making. On the one hand, it is believeat the nature of social rights entails duties an th
State to provide people with the resources theyl.n®e the other hand, it is claimed that thesetsigh
provide for a limited, responsive and accountabkegnment?®

20 Decision of the Constitutional Tribunal from 7 Janu2007 K 14/03(Dz. U. z 2004 r. Nr 5, poz.37).

Garlicki, L. (2006),Polskie prawo konstytucyjne. Zarys wykladtarszawa, p.88.

Sadurski, W. (2002),Postcommunist Charters of Rights in Europe andutt Bill of RightsLaw and Contemporary
Problems, Vol. 65, No.2, pp. 223-250siatynski, W. (2003), On Social and Economic Rights: A Needs-Based
Approach Bulletin of Transnational Center for Democratic &&s, Vo. 13/3, No. 45Ciemniewski, J. (1995),
Konstytucja pastwa socjalnego czy liberalnegoih. Prawo w okresie przemian ustrojowych w Polsd@grszawa.
Sadurski, for instance, claims that social rigiitsutd not belong to constitutional bills of rightsnce by nature they are
in contrast with the aims of the constitution, whierves the limitation of the State’s powers nathan its enlargement.
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= Wieruszewski, R.(1990),National Implementation of Human Righits: A. Rosas, |. Helgesen (eds.), Human Rights in a

Changing East/West Perspective, London. Yet, it beargued that since constitutional social righés“aurrounded”
by procedural and institutional provisions that relcéerise democratic legislative process, it presic scope for a
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Yet, at the same time social rights are also cohgrded as the kind of rights that do not requiee th
State to “give” but to “create”. In this regard,c& rights are deemed to enable their addressees t
undertake actions that allow them to materializgppr rights within the system that the State ceeate
In this place, the principle of solidarity is impant, as it has a significant meaning for the foléint

of constitutional social rights.

Incidentally, though importantly, it needs to baetbthat constitutional social rights in Poland e
result of a compromise reached during the conigtitat debates in the 1990s. This compromise is
well reflected in the way social rights are forntath as well as in their placement in the chapiads
titles of the constitution. This fact, referredftwther in between the lines in this paper, exgaimy it

is such a complex issue.

2.1. Formulation and Scope of Protection of SocRights and Freedoms in the Recent
Constitution

In the Polish Constitution of 1997, the freedomghts and obligations of persons and citizens are
derived from general principles defined in Articlé8-37. This fact allows us to define the scope of
application of the freedoms, rights and obligatjohat more importantly, it indicates the three
fundamental sources that constitute the basishientire set of constitutional rights and freedéins
The most important principle, the principle of tdegnity of a person (Article30), placed at a
supraconstitutional, universal ground has not belaborated by the judiciary as frequently as the
principleof a democratic state ruled by law (Article 2). Y#te principle of the dignity of a person
gives an inborn and irrevocable source of freedaoh i guarantees rights to individuals. Secondly,
the principle of freedom (Article 31) ensures thspect of freedoms and rights of others, as well as
the idea that no one should be compelled to do $onggethat is not required by law. Finally, attemti
should be paid to the principle of equality (Ari8R), which is relatively frequently referred to in
Polish constitutional jurisprudence. It expresspsaéity before the law, the right to equal treattrian
public authorities, and the prohibition of discnmation in political, social and economic life or fmy
reason whatsoever. Moreover, subsequent articlesider for the equality of men and women
(Article33), equal legal protection regarding owsiép, other property rights and the right of
succession (Article 64(2)), equality in the contekelections (Article 96(2) and Article 169(2)hdaa
separate provision that grants equal rights of dies and other religious organizations (Article
25(2)).

As to social and economic rights themselves, threystipulated in Subtitle IV entitled “Economic,
Social and Cultural Freedoms and Rights” of thepfdmall (“The Freedoms, Rights and Obligations
of Persons and Citizens” of the Constitution. Tiéire catalogue of social (and economic) rights
comprises:

« right to ownership (Article 64)

« labour rights (Article 65-66) also: protection agaiunemployment (Article 65(5))
« right to social security (Article67)

« right to health care (Article68)

«» protection of disabled persons (Article 69)

« right to education (Article 70)

« protection of the family (Article71)

« protection of the rights of the child (Article 72)

(Contd.)
constitutional dialogue between the legislature #Hrel Constitutional Tribunal. (The latter is the harts suggestion,
supported by the study of the Constitutional Tridyadsprudence).

Garlicki, L. (2005),Constitutional Lawin: S. Frankowski (ed.), Introduction to Polisaw, The Hague, pp.11-17.
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- freedom of artistic creation and scientific resbgpsrticle73)
« right to favourable environment/ecological secuayticle74)
« protection of housing needs (Article75)

« protection of rights of tenants (Article75(2))

« protection of consumers and customers (Article76)

They are derived from the three aforementioneddumghtal principles. According to Article67(1), for
example, while asserting the right to social seégugarticular attention should be addressed tdlithe
the elderly or the disabled. This is an examplaroextension of the principle of equal opportusitie
since the guarantee of equal rights is its esdqrggondition. Article 67 is not subject to thengeal
limiting clause, it is considered as a directlyticiable constitutional right. The article expligitsays
that citizens are entitled to the right to societwgity in case of incapacity for work, sickness or
disability, as well as in case of retirement. Sett? of this Article stipulates that social segurit
benefits are also granted to citizens in case efnployment. Both section 1 and 2 are subject to
concrete limitation clauses, which establish that fiorm and scope of the right to social security i
these particular cases shall be established tptatest

2.2.  Characteristic of Constitutional Social Rightsd Freedoms

In seeking to define constitutional social riglaspreliminary distinction is drawn in the Constibut
itself. Namely, current constitutional formulatidmings in two concepts, that of rights and of
freedoms. Provisions of interest of this paper gm@uped under Title IV: Economic, Social and
Cultural Freedoms and Rights of Chapter Il: TheeBmns, Rights and Obligations of Persons and
Citizens. As often as these two terms are usedhén literature, there is confusion in a clear
understanding of what they really refer to. In laté@rms, the distinction is twofold. On the onedhan

it depicts two situations of individuals (subjeat$§Yights and freedoms, and, on the other, itreefe a
definition of the role of the State in guaranteeihg adequate rights and freedoms of individuals. A
blatant comment at this place would not go furttiem stating that the understanding of the two
concepts is very wide in the legal literat@t&or the most part, it is the choice of the autbaefer to

one of these options, but it should be pointedtioat rarely are both perspectives referred to riefb

the freedoms-rights distinction from the perspect¥ individuals means that, on the one hand, we-as
individuals- have a freedom of action, which is aaterivative of a legal norm. On the other hanel, w
have a right to act or not to act according todhiestance defined in a legal norm, or equally we ha

a right to expect other subjects of that norm tooaaot to act according to the substance of gl
norm? In turn, in the context of the role of the Staimedoms are defined as correspondent to
situations in which the State has a duty not terfete in actions of individuals. Rights, accordyng

fit into a category of situations when a State &akuty to undertake an action. Under the first rhode
freedoms take on a form of negative rights, whiteler the second model, rights draw upon positive
obligations, positive rights. Therefore, as famaeterialization of rights requires an active rofeao
State, freedoms require a non-interference attithiivertheless, the problem becomes even more
complex as non-interference does not mean inachmee a State undertakes an action, it becomes
difficult to assess the scope of its duties an@aasibilities, but an even more thorny argumentgur

% seeA. topatka, Prawo czlowieka- refleksje wokoét poja, in: Teoria prawa. Filozofia prawa. Wspotczesne prawo i

prawoznawstwoToru, 1998, p.139P. Banaszak Prawa cztowieka i obywatela w nowej konstytucji Rzecpqliej
Polskiej Przeghd Sejmowy 1997, No. 5(22), p. 58Y. Sokolewicz Nowa rola konstytucji w postsocjalistycznych
paristwach Europy Paistwo i Prawo 2000, No. 10, p.2%; Wisniewski, Prawo a wolnéé cztowieka- paicie i
konstrukcja prawnain: L Wisniewski (ed.),Podstawowe prawa jednostki i ich ochrongiews Warszawa 1997, p.55;
also:B. Gronowska, in: Z. Witkowski (ed.)Prawo KonstytucyjneTorun 1998, p.87.

26 . L . . . . .
J. Oniszczuk Wolngici i prawa socjalne oraz orzecznictwo konstytucyjBekota Gtowna Handlowa w Warszawie,

Warszawa 2005, p.13.
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out to be that of anticipated claims of individuadsvards a State, once a State is judged to géatoo
in its positive action. The question is how to jadg and how far such a judgement can limit the
State’s privilege to legislate.

2.2.1. Claim rights v. cability rights

In the current Constitution, there is no straigivfard definition of social rights as such. As itsha
been mentioned before, social rights are place@mnadeparate Title: Economic, Social and Cultural
Rights. The separation of social rights togetheth viconomic and cultural rights from civil and
political rights demonstrates a willingness to gitilem a specific meaning, in a strict sense. Some
understand social constitutional rights as thoghtsi that enable individuals to obtain the necgssar
means for living and to satisfy basic material rsg&dlevertheless, this definition is opposed by those
who bel‘isegve that social constitutional rights seagemeans that justify and generate claims towards
the Staté:

An elaborated opinion on the nature of constitlosocial rights was given by one of the
constitutional scholars, prof. Wiktor Osiaski*® Osiatyiski points to the fact that social
constitutional rights are claims to concrete matecontent of a right, but not to a mechanism of
realization. With this respect he refers to theiniision of individuals’ rights in their strict sea, and
deny justiciability of constitutional social pripdés, i.e. the right to demand the State legislates
concrete field of social policy. He refers to thstjciable character of the right to education, right

to protection of health, the right to minimal sddacurity benefits, and other social rights wrtia

the Constitution. Social rights, according to Ogiaki, create a guarantee of a minimal economic
security to an individual. This minimal economicgsaty is set at a level which allows individuats t
claim social rights in a dignified way. Social righsays Osiatiski, are different with respect to other
rights, in a way that they entitle an individual ¢aim certain goods and services from a State,
whereas other individuals gain the same goods amnices by their own. This, in turn, means that the
execution of a benefit of a certain value is a scbmatter of a claim, which implies that a clagn i
directed to a society, which is obliged to guarantertain minimal social security to an individual.
Since society does not have a legal personalityQsiatyiski briefly explains, it therefore pays its
“debt” off by hand of a State. The State is thenriwbto undertake such actions (like redistributbn

a national income), which would allow the Statemdorce social rights. Redistribution is not howeve
the only means through which social rights enforeeis feasible. Fundamental economic security is
a defining feature of social rights, rather thanadiy of living standards. In these terms, thentitp
social security should not be understood as a oisbcial equality” Accordingly, Osiatyski calls
social rights “the rights through a Stafé'The State’s responsibility for the well-being tf citizens

is, in fact, a basis for a concept of social riglsiatyiski, in his analysis, explains the differences in

2 The termcability rightsis mine. It is not used in the Polish legal litara, nor has it been discussed in the context of

Derrida’s circular reasoning over the concept dfitglyight, which- based on the right to educatigeresupposes an
access to the capacity or to instruction in ordergain access to this certain right. S8e:Derrida, Privilege:
Justificatory Title and Introductory Remarkis: J. Plug (trans.\Who's Afraid of Philosophy? Right to Philosophy |
Stanford University Press 2002, p.36-37.

P. Czarny, Konstytucyjny status jednostki wrisawie polskimin: P. Sarnecki (ed.Rrawo konstytucyjne RRVarszawa
2002, p.110.

See: Speech of MP Jerzy Ciemniewski from 21 Janl@®B, during 35th seating of Sejm of the firsterack, day one,
point one and two on the agenda. All speeches iat@iventions of MPs are availabks the Sejm’'s Web Site
www.sejm.gov.pl.
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0 Osiatynski, W., Wprowadzenie do praw cztowieKatp:/mww.hfhrpol.waw.pl/plikiWOsiatynski_Hidilo.pdf

Osiatynski, W., op.cit, p.9.

This paraphrase is contrasted to another motteeseptative to the development of social rightstritoe, namely
“freedom from the State”.
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the genesis of the role of a State in the enforo¢mwiecivil and political rights on the one handdeof
social and economic rights on the other. The rbldh@ State in the enforcement of the first grofip o
rights amounts to a duty of the State to respeetdoms and materialize rights, whereas in the afase
social and economic rights, the role of the Staigires from its obligations, which only then gentera
the right of an individual to a concrete benefiservice.

2.2.2. Social rights as fundamental rights

There are at least three features that charactiengamental rights, and which allow us to take a
moment of reflection whether social rights fallarthis category. The most basic attempt to define
rights as fundamental is by claiming that theirtpetion is considered essential by a given society.
This formulation supposes that fundamental righesthe core of rights; they play a pivotal roleain
society and they constitute an objective which radtes institutions and polici&s Constitutional
formulation of rights,ipso factoof social rights, should naturally be the mostiobs evidence for
attributing the fundamental character of those tdghNotwithstanding, however, the fact that
constitutional recognition of social rights is desl in order to consider them fundamental, the
recognition of their enforceability and implememdat mechanisms is a critical point in such a
conceptual embrace. Here the question is not sdhminether constitutionalization of social rights
makes them fundamental, or rather confirms thesemal attribute. The mere constitutionalization
does not make any rights fundamentalt is important therefore that fundamental (cdansitnal)
rights are supported by adequate mechanisms ofimw®itation and protection. Materialization of
these rights is only guaranteed when there aréutishal and procedural instruments which enable
their realization. Indeed, this was the crux of thatter discussed during constitutional debates in
Poland. The controversy came with both the refoatnuh of existing constitutional social rights unde
the 1952 Constitution, and with embracing them idesnocratic institutional context that would
guarantee their enforcement and promotion.

Yet, crucially, the understanding of social rightsfundamental rights is discussed in the liteeatnr
the framework of a more legal issue, namely thergdgpendence of rights and values. Oggliyfor
instance claims that human rights exclude certalnes from a political process. Since human rights
do not enclose all values or interests, they ptéwahe event of collision with values or interestnd
therefore Osiatyski speaks about human rights as of fundamentditsiy Speaking of values,
Sadurski puts different accents claiming that ideorto be fundamental, human rights need to be
based on a set of political values and idealsdircible to the “rule-of-law” type valu€8.Although
Sadurski talks about individual liberty-rights, thefends his position in a principled manner. Bgéar

he resonates Mill's harm principle and Rawls’ “pitip of the right over the good” concept when it
comes to shaping the content of law. He thus htids the State has to be neutral and may not
interfere with individuals’ preferences of their mwonceptions of what a morally good life means for
them, and consequently that the conceptions tHatedevhat gives value to human life exclude the
principle of independent content of 1&The issue is particularly relevant with respectstmial

33 As Palombella suggests, fundamental rights shibellcegarded in the context of the existence ofcéesg assuming that

they are concretely implemented through the fabfian organised social system; any change in thdamental rights
model would result in a change of the societal rhoSee:Palombella, G.(2006),From human rights to fundamental
rights. Consequences of a conceptual distingtieldl Working Paper LAW No. 2006/34, p.3.

34 See:Maciejczyk (Jaron), A. (2009), Constitutional Courts as Actors of FundamentalisatmhnSocial RightsEUI

Working Paper Law No. 2009/05, p.9-10.
W. Osiatynski, op.cit, p.9.

W. Sadurski, Human Rights and Fundamental ValuAschiv flir Rechts-und Socialphilosohie, Beiheft 3991, p.114-
119.

W. Sadurski, op.cit., p.114-115.
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constitutional rights, as these touch upon the ofrealue of human existence and presuppose, to
certain extent, the content of law.

Insofar as the issue of fundamental (basic) rightthe judgements of ¥SNovember 2000 (P12/98j,
the Constitutional Tribunal held that, in genecalnstitutional rights rise from the principle ofrhan
dignity. From among these rights, those that areddinentalergo natural are those which refer
directly to human dignity and express its esserfgethe same time, in this judgement, the
Constitutional Tribunal stated that there are y#tep rights that need to be distinguished from
fundamental (natural) rights. These are the rigids are not a direct emanation of the human dignit
principle and which constitute merely a form or aighe forms of protection of human rights. The
Constitutional Tribunal further ascertained thatsi rights enable the realization of other rigind a
principles®® Although often cited in the context of social fighthe role of the principle of human
dignity was rarely commented on in the legal litera. It is equally true, though, to observe thatrée
are two fundamentally different opinions as to tise of this principle by the Constitutional Triblna
in cases concerning such issues as housing lawsupower protection, etc. Lately, a group of
constitutional scholars have criticized the usehef principle of human dignity as an interpretative
guideline or the so called ornamental phrase inesasoncerning social rights. The leading
constitutional law professors claimed that:

“[The principle of respect for human dignity] is tha universal remedy to all wrongdoings
connected with the existence of a human being. ibldr a new general clause applicable to an
unlimited number of situations. It certainly canri used to regulate the social and economic
system of the State or, the more so, to rectifygilernment’s social policy“.)

Yet, this principle has also received recognitiorone of the most recent significant publicatioms i
the field, as an important element that plays alvible in refocusing attention from a paternatisti
protection of individuals from dangers coming fragmblic structures and social groups to rules that
enable a proper personal development within theadwvaork of a society. It is furthermore assumed
that the presented approach that is based on figatian” of human dignity constitutes a modern
standard in protection of social rights.

2.2.3. Enforceability of social rights

There are two counterbalancing opinions on enfditiga of constitutional social rights.
Traditionally, the axis of the dispute divides dein® and practitioners into those who believe that
social rights can be justiciable and those who kthimat these rights, by their nature, are not
enforceable before the courts. The theory of cocogecides with practice, but it is often the ctsat
scholars seem to forget about the diverging fortiaraof social rights that directly influences the
extent of their enforceability. At one pole, themef, some scholars believe that constitutionalatoci
(welfare) rights produce an “unfortunate institatb shift” in the separation of powers and, indeed,
allow constitutional judges to enter into politiatiscussions. On top of that, they decide matters i
which they have neither qualifications nor politieathority?* The institutional-competence argument

P 12/99,Judgment of 15th November 2000ncerning principles of judicial control of ddoiss on extradition of
foreigners from the Republic of Poland, publisheddn.U. 2000.100.1085 of 21 November 2000. All jedgents of the
Constitutional Tribunal are published on Web Sit&w.trybunal.gov.pl

See: JudgmerR 12/99 p.15 (as provided for on the Web Site).

K. Dziatocha (ed.), Basic Problems of Applying the Constitution of Bepublic of PolandSejm Publishing Office,
Warsaw 2006, p.49.

P. Miklaszewicz Obowigzki informacyjne w umowach z udziatem konsumentéwenprawa w Unii Europejskigj
Wolters Kluwer business, Warszawa 2008, p.105.
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2 w. Sadurski, Postcommunist Charters of Rights in Europe and & Bill of RightsLaw and Contemporary Problems,

Vol.65, No.2, pp.223-250, p.229.
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was raised by a number of scholars in the early04%% a reaction to the proposal of a Social and
Economic Charter that was supposed to constitugenbthe parts of the constitutional Bill of Righits
The key point that was stressed in this respecttihatsonce a welfare right is constitutionalizedd a
even if subject to various provisions about nomjiegbility, there is nothing that will disable a
constitutional court from scrutinising a governmgolicy or a new law under the standards of the
given constitutional provisions. By the same tokéuring discussions in the Sejm in the 1990s, a
doubt was expressed as to whether rights formukedpolicy guideline for the State can be entbrce
before the court$'

As it has already been pointed out, apart from ¢htalogue of social rights and freedoms, the
Constitution refers to the scope of tasks and dutiethe State that serve the materialization ef th
social rights of individual® It is claimed that without this reference to thestem of the State’s
duties, nor without mechanisms that guarantee thigges, constitutional social rights could be
regarded as declaratory only. The idea that defdmnsl€laim is an opposition to the redundancyhef t
ideological legacy of communism. The idea of anivestt State protecting the citizens against
economic downturns, together with the idea thatemis are entitled to a guaranteed standard oigjvi
work, recreation and education, was counterbalatgethe vision of a comprehensive system of
policies that provide people with opportunitiestale care of themselves. Therefore, the ideology-
driven empty constitutional rights were supportgdalsystem of courts and a democratically elected
Parliament that was to ensure a proper realizatibrthe State’s obligations. Again, however,
programmatic norms, as they are present in the taten today, bring in uncertainty in the context
of justiciability and coherence of the cataloguesodial rights. It does not mean though that tleee
provisions of an ambivalent significance. The Cibaonal Tribunal recognised in its numerous
judgments that, despite the fact that programmadiens provide for general provisions, they have a
significant meaning in the creation and applicatbthe law. Moreover, the lack of clear regulation
the Cor416$titution does not exclude the State’s alibp to positive action in the field of social
policies.

2.2.4. Limitations to social constitutional rights

The criterion which addresses the issue of legvglatiscretion and hence determines means in which
the State materializes social rights is define@in81 of the Constitution, in the so called limgfi
clause. Art.81 submits some of the social rightthtolimits of the laws enacted to implement them.
The submission of selected rights to the limitsvigted for by ordinary legislation entails two
categories of rights: those which can be directijoeeed with reference to the provisions of the
Constitution (and ordinary law provisiorf$)and those which can be enforced within the limits

3. Ciemniewski, Sejm i Senat w projekcie Konstytucji,Rf® J. Krukowski (ed.)Dcena projektu Konstytucji RR996,

p.41-42;W. Osiatynski, Social and Economic Rights in a New Constitution d&Rd) in: A. Sajo,Western Rights? Post-
Communist application 1996 p.262-269;A. Rapaczynski Constitutional Politics in Poland: A Report on the
Constitutional Committee of the Polish Parliament A.E. Dick Howard Constitution Making in Eastern Europ&993,
p.107-108.

See: Speech of MP Jerzy Ciemniewski from 21 Janl@®g.
B. Banaszak Prawo konstytucyjnéVarszawa 2001, p.233.
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46 J. Oniszczuk op.cit, p.38.

These are the following rights: the right to owstep, other property rights and of successionG4)t.the freedom to
choose and pursue an occupation and to choosea @lavork (art.51.1), the prohibition of child &lr (art.65.3), the
right to social security in case of sickness, diggpbold-age or unemployment (art.67), the righthealth care (art.68),
the right to education (art.70), the protectionrights of children (art.72), freedom of artisticeation and scientific
research (art.73).
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confined by lawé® The issue becomes even more complicated, since sérthe articles, besides
being limited by art.81 provision, have their ovimitation clauses, which subject given rights te th
ordinary laws. For example, the right to days fireen work (art.66.2) shall be specified by a statut
and may be asserted subject to limitations specifiea statute, as it arises from art.81. What @sep
does this double limitation serve? Does it notfaict, bring in a differentiation between “betterica
“worse” protected social rights?

The matter of a diverse enforceability of socights enumerated in the Constitution, was takenyup b
the Polish Constitutional Court. In one of its jedwents concerning the constitutionality of prowisio
regulating procedures of the determination of @d-pensions for those who served in the affithe
Tribunal clearly stated two categories of socights, stemming from the application of art.81.Hist
regard, while the content of the rights subjectegrovision of art.81 are left to be decided by the
legislator, the content of the remainder of socights is directly shaped by the constitutional
formulation, even if the constitution refers formibn of concrete provisions to the ordinary
legislation. In another judgment concerning thesotitonality of provisions regulating proceduds
assigning material help to stationary students ,Ghthe Tribunal went into details in defining the
groups of rights under diverse enforceability. Heheee groups of rights were referred to, depemndin
on the scope of legislatory discretion. In thetfipkace, the Constitution refers to provisions veher
policy goals and strategies are indicated. Suarradlation, according to the Tribunal, does noaint
the State’s duty to materialize these goals throogtinary legislatiori* Next, there is a group of
rights that is subject to the State’s obligatiomtaterialize them through acts of la¥sAnd finally,
with reference to the third group of rights, thestitution indicates the duty to legislate andetiges
the substance or direction of a specific regulatiodthough explicitly discussed in the constitutibna
jurisprudence, it seems obvious that the identificeof a hierarchy of legislative discretion isréhd@o
define in practicé Importantly, this entails two other aspects subjgécto the critique of
impracticability of constitutionalization of socialghts. First, it is assessed that the delegatibn
regulation of detailed constitutional rights anahé&kts by the ordinary legislator is a weak poihthe
Constitution>® Moreover, it remains unclear whether the legisiattiscretion in this field is full, or
whether there are some standards that the legisiagmls to obey in shaping social policy elemgnts.

As has already been mentioned in the judgement/$91ih the context of constitutional scrutiny of
the principle of the openness of a trial (art.46flthe Constitution), the Constitutional Tribunal

8 Art. 81 of the Polish Constitution relates to fbkowing rights: the right to a minimum wage (4%.4), the right to full

employment (Art.65.5), the right to hygienic comalits of work and the right to days free from woA«t(66), aid to

disabled persons provided for the public autharitiart.69), protection of the family (Art.71), ecgjical security and
protection of the environment (Art.74), the rigiat housing (Art.75), and finally the protection eénsumers and
customers (Art.76).

SK 22/99,Constitutional Tribunaludgment of 8 May 200@ublished in: Dz.U. 2000.38.438 of 12 May 2000.
U 7/01,Constitutional Tribunaludgment of 2 July 200Rublished in: Dz.U. 2002.104.933 of 11 July 2002.
Here the Tribunal enumerates the following arick5.5, 68.3, 68.4, 68.5, 69, 72.1, 72.2, 74.12, 7.4, 75.1.
Rights in the following articles fall into this egfory: . 66.1, 67.1, 67.2, 68.2, 69, 70.4, 7162shtence 2.

This applies to articles: 64.3, 65.1-4, 66.2, 7@80.3, 75.2.

Short of comprehensive enumeration, the Tribungligtly stated in the same U 7/01 judgment angegded in
numerous other decisions concerning social righdas whether beneficiaries of public authoritiedi@ts defined in the
three groups of rights are eligible to claim coteractions from the authorities is a matter of pasate, case-by-case
analysis that should be performed by the Constitatidribunal. See inJ 7/01, Constitutional Tribunaludgment of 2
July 2002 p.9 (as provided for on the Web Site).

B. Banaszak op.cit, p.233, alsoK. Dzialocha (ed.), Basic Problems of Applying the Constitutionp.59. Here the
report suggests that tiael casunreading of the Constitution in social matters metaas deciding specific disputes about
the relevant differentiation criterion may be retgt as unsatisfactory in view of the lack of braadstantive
argumentation.
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J. Oniszczuk op.cit, p.41-42.
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referred to the principle of human dignity and bkshed a limitation to those rights that are not a
direct emanation of this principle, but rather daahe realization of other (here: fundamentalhtsgy

In the view of the Tribunal the latter, unlike tfitndamental rights, can be “shaped” within the
framework of axiology of thelemocratic state ruled by lat It is not a straightforward juxtaposition
of civil and political versus social and economights, though. In this judgment, the Tribunal
indicates that not all of the rights have the salnsolute “power” with respect to the limits thatyma
be put on them by ordinary legislation. In dealwith the issue of limitations that the legislatoayn
confer upon constitutional rights, the Tribunalatlg states that there are two conditions which:
firstly, the Constitution itself or by the way ofraference to the ordinary legislation envisagesl, a
second, the concrete limitation is acceptable tpkimo account the nature of a right. Moreover, the
Tribunal stressed that these conditions are notddto a literal formulation of a given provisidout

is rather a result of the axiology of all consiitail provisions?®

2.2.5. Essence of social rights and axiology ofGbestitution

The concept of the essence of rights, taken froexy& theory on constitutional rights, has been
recognized by the Constitutional Tribunal in itsmerous judgmentS. The Constitutional Tribunal
has acknowledged that each right and freedom s&eie essence (poidzei, jgdro), without which
neither rights nor freedoms could exist. The Trddunrther recognised that both rights and freedoms
posses certain additional elements (surroundingj- gioczka that can be formulated and modified
without violation of their essené®The very idea of the core essence bears therafommbivalent
significance, as it implies negative and/or positiisting of elemenf$ that constitute the core every
time the given right or freedom is an object of tanstitutional review procedufebecause, in
general, the doctrine accepts that the essence)(obra given right or freedom is infringed when
provisions of ordinary law obstruct its addressagsyment of this right or freedofiThe practice of

a reference to the protection of the core essex)deoiwever, criticized by a claim that it is often
idem per idenexplanatiorf?

" P 12/99,Judgment of 15th November 20p,5

P 12/99,Judgment of 15th November 2000.15-16.

In generalW 3/93, Resolution of 2 March 199TK part 1, 1994, p.158Y 8/93 Resolution of 16 march 1990TK
part.1 1994, s.165¢ 11/95, Judgment of 26 April 199®TK part 1, 1995, p.132. With reference to soaiad economic
rights, in particular the essence of the rightdoia security:K 7/90, Judgment of 2 August 1990TK 1990, p.55K
14/92 Judgment of 19 October 1993 TK part 2, 1993, p.33K 8/96, Judgment of 17 July 1996 TK ZU No. 5/1996,
p.275;K 7/95, Judgment of 19 November 1998TK ZU No. 6/1996, p.414; the essence of thetrighproperty in.K
1/91, Judgment of 28 May 199DTK 1991, p.91.

See:P 11/98 Judgment of 12 January 2006oncerning “regulated rents” in private building@.U. 2000.3.46 of 21
January 2000. Alsd3K 9/98 Judgment of 15 May 1998oncerning the easement appurtenant, Dz.U. 19988 of 31
May 1999.

SeeP 2/98 Judgment of 12 January 1998ncerning lawlessness in construction, Dz.U91330 of 15 January 1999.

The Tribunal follows this method in cases whemeiines the core of the right to social security. K 11/97, K 10/92).

In general, the right of the legislator to defihe scope of the right to social security concemgarticular, the right to
determine an age within a certain period, limitsadfich is set by the essence of the right to saalrity. (SeeR.
Mizerski, Kilka uwag o wolngciach i prawach w Konstytucji Rn: T. Jasudowicz (ed.Rolska wobec europejskich
standardéw praw cztowiekdorua 2001, p.23). The method is also used with referd@ncthe right to property (eR
11/98, where the Tribunal stated that in order to decithether the essence of the right to propertyheasy protected,
an analysis of the sum of existing limits in theinary legislation needs to be performed. In befeference to the basic
elements that have shaped the right to propertiiencourse of time influences the understandinthefessence of this
right. (Seed. Oniszczuk op.cit, p.74).
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& B, Banaszak Prawa czlowieka i obywatela w nowej Konstytucji Rzenzyplitej Polskiej Przegid Sejmowy No. 5,

1997, p.57.

W. Sadurski, Prawo przed gdem. Studiumgglownictwa konstytucyjnego w postkomunistycznyatstpach Europy
Srodkowej i WschodniglVarszawa 2008, p.379.
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Nevertheless, as mentioned previously, the issu¢h@fdefinition of the core essence is not an
exclusive element that gives a meaning to the giigimt or freedom. It is also the axiology of the
Constitution, the accompanying provisions thatteetground for the rights and freedoms inscribed
therein. Constitutional social rights, as all othm@ghts, are supported and surrounded by general
constitutional provisions. The underlying righte ashaped and influenced by other constitutional
principles. The location and way of formulationtbese principles is, in the eyes of constitutional
lawyers, as important as the enumerated rightsérConstitutiorf® In the doctrine, it is accepted that
the importance of constitutional principlesvhen adjudicating in social rights cases is ofagre
importance, since general constitutional principhes a basis, a rationale, for the organisation and
functioning of all constitutional institutions, agll as for the entire system of ordinary laws eamtd

in the Constitutiort’

L wi sniewski, Zakres i konstrukcja praw socjalnych w przysztej kguosji RP, in: L. Wisniewski (ed.),Podstawowe

prawa jednostki i ich ochronaidowa Warszawa 1997, p.9@y. Santera, Prawa (wolndci) pracownicze w Konstytugji
Praca i Zabezpieczenie Spoteczne, No.11, 19977;d.2Florek, Zgodnd¢ przepiséw prawa pracy z KonstytgcPraca
i Zabezpieczenie Spoteczne, No.11, 1997, p.8-14.

Especially with reference to social rights, thangiple of social market economy (art.20), the pifhe of social justice
(together with the principle of proper legislatiand materialization of economic progress, the flacof creation of
adequate conditions that allow the beneficiariesafial rights to care for themselves), the prilecipf sustainable
development (art.5), principles derived from théngple of the rule of law (democratic state rulleg law) and the
principles of social justice (art. 2).

Two constitutional law professors confirmed thisirp of view during constitutional debates in then@nission of

National Assembly. See the speeches of: K. DZmd€omisja Zgromadzenia NarodowegoBiuletyn VI, Warszawa,
1995, p.58, and P. Winczordkomisja Zgromadzenia NarodowegoBiuletyn IX Warszawa, 1995, p.54.
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The Improbable Justiciability of Social Rights in Germany and in Switzerland
Céline Fercdt

l. The Scholars’ Traditional Reticence towards 8bRights
A. An Unequal Consecration of Social Rights in 8wiss and German Constitutions
B. The Complex Scope of Social Rights
Il. Subnational Constitutions as “Reserves” of &bBiights
A. The Scholars’ Ambiguous Position Facing SubmaticGocial Rights
B. The Difficult Implementation of Subnational SaicRights

Abstract

This paper analyzes the contribution of scholathéoprotection of social rights both in Germang an
in Switzerland. It applies a comparative approachtheir under-enforcement by examining how
scholars deal with affirmative rights embeddechim fiederal, but also subnational, Constitutions.

l. In both countries, scholars are generally veticent to admit the justiciability of such rights.
Moreover, the very small sphere of authors whoraghe contrary do not really develop coherent
strategies in order to achieve their goal. Nevégti® the justiciability of social rights, althougiost

of the time considered as “impossible,” remainssgis. Some authors have developed different
arguments destined to defend it.

Il. Furthermore, both Germany and Switzerland adefal states. Although the relationship
between fundamental rights — especially socialtsighand forms of government remains very rarely
analyzed, it has large consequences. Indeed, fe@mastitutions represent only a “minimum
standard” that can be exceeded by federal entities.

Key words: Social Rights, Fundamental Rights, Gemymawitzerland, Constitution, Basic Law,
Lander, Cantons.

In the past, a certain split between different gaties of rights was widely accepted in the West as
proper and necessary. Only the category of ciwl palitical rights was determined to be enforceable
in law. Today, it is increasingly apparent that éxesting divide between rights which are suppdsed
be justiciable (civil and political rights) and g®which are priori not (social and economic rights),
needs to be rethought and redefined. Indeed, thstign of whether and to what extent entitlements
can be derived from social rights provisions is ohéhe most controversial questions of more recent
constitutional doctriné However, this controversy apparently does not eonthe German and Swiss
scholars.

Y prD student, Université Paris I Panthéon-Sorbonne (France) and University of Cologne (Germany), Departement of Public

Law. An earlier version of this paper was originally prepared for delivery at a Seminar in Florence (Italy), called “Diversity of
social rights in Europe. Rights of the Poor, Poor Rights”, ditected by Diane ROMAN (Université de Tours, France), in
collaboration with the CREDOF, Université Paris X, and the European University Institute Social Law Working Group
(June, 26th 2009).

A constitutional social right can be defined ae timat grants a personal entitlement that can tgfferenanent income and
welfare. We agree that positive rights are oftemrgnoteed by statutes. Nevertheless, those stabates to be in
accordance to the Constitution. Consequently, #test remains the primary source of such rightssttblishes a “floor”
for social welfare, a minimum level of the stateigty of care to its citizens.
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In order to bring out interesting aspects of theosars’ position from a comparative point of vidtis
particularly relevant to take into account the ctinal and historical differences between these two
nations’ judicial systems.

First and foremost, the historical background dhbmountries is fundamental. The Swiss people, by
their history, learned that social change and ipalitdecision-making needs a system of “brakes.”
Then, federalism and direct participation of thizens in a local, regional and, to a certain extaliso

in federal votes about welfare issues slowed ddweneimergence of the welfare state. Therefore, the
notions of “welfare state” and “social rights” ktihise the people's suspicichdlevertheless, the
growing expectations for collective security measulid not prevent Swiss voters from opposing the
introduction of explicit social rights into the Ssgi Constitutior.

The same suspicion does exist in Germany, althdugisults from a different origin. In this country
fundamental rights were at the first place rightdobging to the FederatiofBund) the German
princes were able to assure to “subjedidhtertaneny of German member stat¢Bundesstaaten)
some rights, among which the right to propertyha tight to leave a German member statéore
recently, two main reasons can explain the sugpitawards social rights.First, the Weimar
Constitution of 1919 showed many weaknesses thattdeHitler's subversion of the country’'s
Fundamental law. Secondly, the 1968 Constitutionthef DDR was a symbol of the country’s
completion of the transition from a capitalist esoty to a socialist statelt follows from this history
that fundamental rights are best conceived nohadeal for the future, but as a necessary condio
the present existence.

Beyond those historical observations, one cannadysthe question of social rights in these two
countries without taking into account the strudturantext of federalism. Indeed, it has large
conseqguences on the regime of fundamental riglgemeral, and of social rights in particular. Met,

both countries, the expansion of the central —redde government has played a major role in the
realization of the welfare state and in the corstemm of social rights. In this context, subnationa

The Swiss tradition of the state, which is fundataly the direct responsibility of free citizens, transposed to the
public and political sphere. This creates a deepecb value of citizen participation in public affai citizens not only

have rights but also public responsibilities whidnnot be reduced to paying taxes. Therefore, xpansion of the

welfare state did not fundamentally modify the bak between civil rights and obligations in theueabystem of the

Swiss people. There is the traditional convictioat tsocial responsibilities as fundamental humatufes are rooted and
have to be realized mainly in primary institutioS®, the principle of social responsibility is dgeoted in the Swiss

society.

Seeinfra.
Individuals were considered like “subjects” wivere belonging tthe German Federation.
See Art. 18 of the Federal A@undesakte).

See K. SERN, StaatsrechtTome [, § 21 Vijd., Tome Ill/1, § 67 | 2; J.9ENSEE “Verfassung ohne soziale Grundrechte”,
Der Staat 1980, vol. 19, pp. 367 s.; P. Eu@r, “The Constitutional Guarantees of Social Welfaratlie Process of
German Unification”Am. J. Comp. L..1999, vol. 47, pp. 303 s.; M.BALEIN, “Recht auf Bildung’, D6V, 1967, n° 11,
pp. 375-379; P. BourA, “Das Prinzip der sozialen Grundrechte und seiaemfklichung im Recht der Bundesrepublik
Deutschland”Der Staaf 1975, n° 14, pp. 17-48; M.UEscHA, “Soziale Grundrechte und Staatszielbestimmungeten
neuenLandesverfassungen - Nostalgische Wunschformen odérialdes Orientierungsprogramm?ZRP, 1993, pp.
339-344; D. RUTER, “Uberlegungen zur Kodifikation von Grundrechtenf &ildung”, in: E.-W. BYCKENFORDE J.
JEKEWITZ, T. RammM (eds.),Soziale Grundrechte. Von der Burgerlichen zur demidRechtsordnungHeidelberg, 1981,
pp. 119 s.; W. BoHwm, “Soziale Grundrechte und Staatszielbestimmungenlar Verfassung. Zu den gegenwartig
diskutierten Anderungen des Grundgesetzég;,1994, pp. 213-220. See also DaP@ANT, op. cit., pp. 181 s.; C.
STARCK, “La jurisprudence de la Cour constitutionnelleéigade concernant les droits fondamentalDP, 1988, pp.
1263-1287. Nevertheless, the Basic Law contains gmmésions related to the social area (see Agl. 3, Art. 7, Art.
74 n° 13, Art. 75 n® 1a, Art. 91a et b).

M. BoTHE, “The 1968 Constitution of East Germany: A Codifica of Marxist-Leninist ldeas on State and
Government,”Am. J. Comp. L. 1969, vol. 17, pp. 268 s.
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entities have played the role of “motors,” or “migjethat have clearly influenced the constitutibna
developments at the federal level.

In both countries, although some authors apply Hsdvas to proving the justiciability of social righ
scholars are traditionally very reticent towards tbategory of rights (l). Beyond this point, some
authors emphasize the role of the subnational @otighs in order to assess the regime of suchtsigh

().

l. The Scholars’ Traditional Reticence towards Soail Rights

The German and Swiss Constitutions grant a unetggikee of consecration to social rights (A). From
a doctrinal point of view, although their justicility is rarely defended by the scholars, it idlsti
conceivable (B).

A. An Unequal Consecration of Social Rights in tigwviss and German Constitutions

In Germany like in Switzerland, commentators tyfjjcadistinguish between negative rights
(sometimes referred to as “first-generation rightsid positive rights (so-called “second-generdtion
or “social rights”). Classically, negative rightenaprise defensive claims against “invasion” by the
state. On the contrary, positive rights entailraffitive claims that can be used to compel the state
afford substantive goods or services. Neverthekas, if this distinction seems clear, the contént
the positive rights to which the scholars refefeadd largely from one country to another.

Germany.Unlike the Weimar Constitution of 19f9%the German Basic Law is very cautious in
formulating social entittemenfsTo this extent, it is significantly different from whole series of
Constitutions, which alongside the classic defemsights guarantee rights such as the right to work
to accommodation, to minimum support in case ofdnee to education. The German constitution-
makersdeliberatelyrefrained from incorporating norms protecting safive entitlements, first and
foremost because they wanted to avoid the neeslufdn rights to be constantly adjusted to changing
economic and social conditioffs.

In setting out the structure for government, thesiBd.aw begins with a provision, described as
providing the “basic principles of state order,Yisg that Germany shall beRechtstaa(rule of law
clause) and &ozialstaasocial state clause). The first term is usuatiystated as “state governed by
the rule of law,” and refers implicitly to the diffence between the post-war German state and the

® See DCAPITANT, op. cit, §§ 25 s., pp. 19 s.; Kuzer, Rights and Constitutional Theory in Weimar Germany,

VDM Verlag Dr. Muller Aktiengesellschaft & Co. KG, 2008.

See K. SERN, op. cit, Tome |, § 21 V jd., Tome 1ll/1, § 67 | 2 ; J.SENSEE “Verfassung ohne soziale Grundrechte”,
Der Staat 1980, vol. 19, pp. 367 s. ; P. Eur, “The Constitutional Guarantees of Social Welfarehie Process of
German Unification”, Am. J. Comp. L., 1999, vol. $p. 303 s. ; P. BOURA, “Das Prinzip der sozialen Grundrechte und
seine Verwirklichung im Recht der Bundesrepublik Behtand”,Der Staat 1975, vol. 14, pp. 17-48 ; M.U{SCHA,
“Soziale Grundrechte und Staatszielbestimmungetemneuen Landesverfassungen - Nostalgische Wursadrfi oder
justitiables Orientierungsprogramm ?2RP, 1993, pp. 339-344 ; D.®RTER, “Uberlegungen zur Kodifikation von
Grundrechten auf Bildung’in : E.-W. BOCKENFORDE J. JEKEWITZ, T. RAMM (€d.), Soziale Grundrechte. Von der
Birgerlichen zur sozialen Rechtsordnuhtgidelberg, 1981, pp. 119 s. ; ToMANDL, Der Einbau sozialer Grundrechte
in das positive Rech1967, pp. 25 s.; W.®BHM, “Soziale Grundrechte und Staatszielbestimmungeder Verfassung.
Zu den gegenwartig diskutierten Anderungen des @yesetzes”)Z, 1994, pp. 213-220.

10 SeelJOR 1951, vol. 1, pp. 54 s. See N MANGOLDT, “Grundrechte und Grundsatzgfragen des Bonner @esetzes”,

AOR 1949, vol. 75, pp. 275 s.; WVEBER, “Die verfassungsrechtlichen Grenzen sozialstdstli ForderungenDer
Staaf 1965, vol. 4, pp. 411 s.
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Nazi regime it replaced. The second term, whichussally translated as “social welfare stdfe,”
implies that every act of the public authoritiesstncomply with the welfare state principle.

Consequently, although social rights, unlike th&assical” fundamental rights, are not specifically
referred to in the Basic Law, they are nonethetesered by the welfare state principlét is thus the
overriding concept for the various social rightslthAugh this implies that social rights are
implemented by means of ordinary laws, it has tbeaatage that the latter can be adjusted to
requirements more quickly and more easily. Howeliecause of its structural position, the German
constitutional court reviewing social legislatioanconly control whether the statute in question is
consistent with a reasonable understanding of atiitrstated constitutional norms: it cannot itself
develop the background rules.

Moreover, the Basic Law contains a whole row ofegbiye “guarantees,” which permit an
entitlements-oriented interpretatithThe most obvious provisions are the “duty of &its power to
protect” human dignity (art. 1 BL). It is also wlemnentioning the guarantee of protection for mgeia
and the family (art. 6-1 BL), as well as the cdnstonal mandate to bring about the equal status of
illegitimate children (art. 6-5 BL). The most exgseformulation of a social constitutional righttive
sense of a subjective entitlement is the right ofhrars to the protection and support of societgeun
which every mother is entitled to protection ande¢a So, the combination of the social welfare
principle with other constitutional rights has alled the Federal Constitutional Court to give the
principle some concrete meanifigMoreover, the general principle of equality carstify the
recognition of derivative entitlements, and canupelerstood in the sense of a principle of factual
equality capable of giving rise to completely newittements-°

Nevertheless, the existence of those provisionaldhmt detract from the fact that as regardseixs t
and history, the Basic Law is primarily oriente@vémds defensive rights in the traditional Rule afil
conception.

The Swiss “social constitution™”. While the 1874 Swiss Constitution enumerated anfiew civil
rights® some attempts were made in order to “codify” s@meial rights in the Constitution. Parallel
to the expansion of welfare components of the fddsate, efforts were made in the 1960s and in the
1970s to totally revise the federal constituttdoday, the Swiss Federal Constitution of 18 April

1 The social welfare principle emerged in Germanshim late nineteenth century, when Otto von Biskaesponded to

the rising political power of socialist parties bppropriating some of their programs, creating fire substantial
program of social insurance to protect against eson losses caused by sickness, injury and old age.

12 See HTTNER, in: Kommentar zum GG fiur die Bundesrepublik Deutschland |, Articles 1-37, lit. 64. Moreover, in

1994, Article 20a BL was inserted into the Consitituitto protect the environment. It is worded asavision defining a

state objective and therefore transfers to alletlmgans of state the responsibility for protectimg natural foundations
of life for future generations. The need for thi®yision was due less to deficient protection thana need for

clarification, since such protection could be destlérom the fundamental rights even before Artla was inserted
into the Basic Law.

See D. MRTEN, pp. 372 s. See Art. 6-4, 17 and 19-4 BL.
See BVerfGE 55, 15(157 s].
Seeinfra.

13
14
15

6 Art. 3 BL indicates that “all persons shall be dcuefore the law. Men and women shall have eqaditsi The state shall

promote the actual implementation of equal rightsfiomen and men and take steps to eliminate disadges that now
exist. No person shall be favored or disfavoredabee of sex, parentage, race, language, homelahdrayin, faith, or
religious or political opinions. No person shalldisfavored because of disability.”

A. Auer and al. Droit constitutionnel suiss@erne, Staempfli, Précis de dr@f06, § 1501, at 671.

The main reason explaining the brevity of the 18bstitution relies on the the fact that the caak@onstitutions were
considered, at that time, as been complete anitisuiff.

19 In 1977 the debates led to a constitutional biticipating the welfare state with explicit sociahts, granting the corresponding competencesedettieral
government and limiting the rights of the cantond adividuals. It is emblematic that that bill nveith vehement criticism when it first appeared.

17
18
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1999 explicitly asserts that the state “promotemroon welfare, sustainable development, inner
cohesion, and cultural diversity of the country'datensures the highest possible degree of equal
opportunities for all citizen®® Moreover, Title 2, entitled “Fundamental RightsyiCRights and
Social Goals,” contains a directly enforceable bilrights, as well as a set of social goals whiah
state authorities are to pay heed'tdhe Swiss Constitution then implicitly codifies thendamental
rights recognized in the case law of the Federifufial and the European Court of Human Rights. It
also incorporates the fundamental rights guaranied¢de European Convention on Human Rights,
which Switzerland has ratified in 1974.

Yet, the federal Constitution establishes a ranfgepecific economic and social rights. Article 12
affords a “right to aid in distres$®. This provision provides for a right to obtain theeans
indispensable for leading a simple, dignified liféhe cantons and municipalities are responsible for
running welfare programs to that effétirticle 19 protects a right to free primary ediwmaf* It sets
the aims of education; according to it, it is thaydof the cantons to organize free public educatio
that meets children's needs. They are in chargieegbrotection of children and adolescents, wihié t
local authorities are responsible for child careargianship (in the Swiss German part) and leifure
children and adolescents. This education shouldhigatory, sufficient and fre®.Finally, Article
29-3 protects a “right to free legal assistarféeMoreover, Article 41-1 refers to a list of “social
goals,” which the confederation and the cantonsalldirive to ensure.” They include the availagilit
of social security, health care, housing and pudiccatiorf.

Nevertheless, the justiciability of such rightgenerally lacking, and the scope of affirmativara
seems to be very limited.

2 See Art. 2-2 and 2-3 Swiss C.

A few rights, notably political ones, are expligiteserved to Swiss citizens, while all otherslgpgp all persons in
Switzerland, including (insofar as possible) legtities such as corporations.

21

22 “Whoever is in distress without the ability to ¢akare of him- or herself has the right to help assistance and to the

means indispensable for a life led in human dighibout this provision, see KAmMsTUTZ, Das Grundrecht auf
ExistenzsicherundgBerne, 2002; A. AER, “Le droit a des conditions minimales d’existenaa:nouveau droit social?”,
in: Mélanges Charles-AndréuNop, Genéve, 1997, pp. 27-48; Cy$&N, Der Schutz des Existenzminimums in der
Schweiz Béle, 1999; K. HRTMANN, “VYom Recht auf Existenzsicherung zur Nothilfe -n&iChronologie”ZBI., 2005,
pp. 410-423.

See ATF 131, |, 166, 18.3.2005.

“The right to sufficient and free primary educatis guaranteed.” See Art. 28 of the ConventiontanRights of the
Child, that states clear rules: compulsory and frémary education, non-discrimination, eliminatiofilliteracy and

ignorance, easier access to secondary and higbeatizh. This convention was ratified by Switzedan 1997. See S.
HORDEGEN Chancengleichheit und Schulverfassuzigrich, 2005.

See A. AIER and al.op. cit, 88 1535 s., pp. 685 s.

“Every person lacking the necessary means hasgheto free legal assistance, provided the casss chot seem to lack
any merit. To the extent necessary for the praiaaif one's rights, the person also has the ragfree legal counsel.”

23
24

25
26

27 “The Federation and the Cantons, in addition tsqeal responsibility and private initiative, furthghe achievement

that every person shares in social security; epergon, for his or her health, receives the necgssae; families as
communities of adults and children are protected surpported; workers can sustain their living tigfowvork under

adequate conditions; people looking for housing find for themselves and for their family adequatgusing at

acceptable conditions; children and youths as aelpeople of working age can further their educatiad training

according to their abilities; children and youtls ancouraged in their development to become inuibgre and socially
responsible persons and are supported in theiralsodiltural, and political integratiof...]” (Art. 41-1 Federal

Constitution). Some other provisions are originalt Example, Art. 11 indicates that “children andladcents have the
right to special protection of the personal intggand to promotion of their development. They eis their rights

according to their capacity to discern.”
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B. The Complex Scope of Social Rights

In Germany as in Switzerland, many commentatorsnidis positive rights as not sufficiently
“constitutional,” maintaining that a state’s atientto social and economic matters is best expdesse
through statutory provisions, and not constituticeat (1). Nevertheless, the justiciability of sac
rights remains still conceivable (2).

1. The “improbable” justiciability of social rights

Scholars are very often reluctant to recognize stigiability to social rights (a). They undeniably
influence the constitutional judges (b).

a. The mistrust of German and Swiss scholars tosvaodial rights

Germany.In Germany, the “self-restraint” of the constitutimakers is only one side of the matter.
Moreover, most of the scholars refuse to consideh sights as justiciable.

The basic rights are principally regarded as suibgcdefensive rightg“Abwehrrechte”) against
attacks(“Eingriffe”) by the state. Indeed, the doctrine is generaflyémced by the theory of Georg
Jellinek about “subjective right$®.According to him, there are four principal catégsrof “status”
into which individuals could be placed under pulbdiev either as “subjects,” or “objects.” They could
be passive objects with a duty to olfstatus passivusfFundamental rights can also be defined as a
sphere of individual's freedom where the governmientestricted to intervengstatus negativus)
Moreover, the government has sometimes to ensumgndisturbed enjoyment of the rights for the
individuals who are entitled to (status positivus)Finally, Jellinek mentions rights of participation,
which could be described as status that providerditliement to every individual to participate in
public matters, i.e. civil rights such as rightvinte (status activus}® According to Georg Jellinek, the
main characteristic of fundamentalight is to be justiciable and enforceable agathst state® In
other words, the existence of a defenshegative righleads to the recognition ofsabjective right,
insofar as it protects not only the general intetag also an individual interest. Consequently,
defensive rights are subjective rigfts.

Be that as it may, German scholars rarely diststyuights of first and second generation, becéhise t
distinction does not take into account the rigpts’pose Another typology? distinct from the one of
Jellinek, insists on the nature of the guarantéerddd: “freedom rights’{(Freiheitsgrundrechte’?
procedural right§Justizgrundrechte}* and “equality rights’(Gleicheitsgrundrechte¥ which are the
only rights not to be directly justiciable. But nh@sholars generally distinguish the rights acaugydb
their effect First, rights to personal freedor(ireiheitsrechtenor personliche Freiheitsrechtegre
individual rights that prevent the state from inging the individual’'s personal “sphere of libeftty.

28 See GJELLINEK, System der subjektiven dffentlichen Recfeed., Tilbingen, J. C. B. Mohr [Paul Siebeck], 1892.

Seeibid.; Allgemeine Staatslehr@p. 417s.; RALEXY, “Grundrecht und Statustn: Jellinek - Beitrdge zu Leben und
Werk pp. 221-25.

See BVerfGE 7, 19804, Lith.

Olivier JouaNJAN writes : il existd une forte adéquation entre la logique des drafsrsifs et la logique des droits
subjectifs” (“La théorie allemande des droits foméataux”, AJDA 1998, Numéro special, at 45).

See WCREMER, Freiheitsgrundrechte. Funktionen und Struktyrstohr Siebeck, 2003, vol. 104.

See art. 2-1 BL (“Every person shall have the rightree development of his personality insofahasdoes not violate
the rights of others or offend against the corstitial order or the moral law”).

29

30
31

32
33

3 See article 19-4 BL (“Should any person’s rights/imdated by public authority, he may have recoucsthe courts. If no

other jurisdiction has been established, recourah Ise to the ordinary cours..]”).

% See art. 3-3 BL (“No person shall be favoured afadioured because of sex, parentage, race, langhageland and

origin, faith, or religious or political opinionslo person shall be disfavoured because of disgbilit
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Secondly, rights to political participatid¢iieilhaberechtegre individual rights whose respect imposes
a limitation of state actions, but also impliestttiee state provides some benefits. This notidhtis
linked to the concept of social justice, which @séd on the idea of “equal participation rights”
(gleiche TeilhaberechteBince every citizen should have not only the oppaty but the right to
participate in social life, society as a whole Hasresponsibility to guarantee these rights thinoag
active “distribution policy” (Verteilungspolitik). Finally, “rights to social provisions'(“soziale
Leistungsrechte”pr “social fundamental rightg"soziale Grundrechte™)are rights that the individual
can enjoy only as a member of a community, witfardgo other member§.

In this long tradition, scholars generally suppbeg same point of view. According to Josef Isensee,
who is followed by many of his colleagues, the “stitmtional state” is limited to norms, “which can
be legally and judicially implemented, economicafhpssible and politically responsibl&.”In
conclusion, the Constitution should not be “ovedied’ with guarantees that are lacking in
effectivity 3

Very reticent towards social rights, some scholigte, Glinter Dirig, assert that the correctnesthef
opposition between protective and negative rightstze doubtetf. Going further, Johannes Schwabe
challenges the opposition of defensive rights armteptive rights in a much more radical wWéiy.
According to him, the acceptance of protective ekiti and thus to protective rights - is largely
unnecessary and misleading. Their role can be marie easily and appropriately maintained in the
context of the “negatory function” of constitutiomahts**

SwitzerlandIn Switzerland, the inclusion of social rightstie federal Constitution has been strongly
contested on grounds of economic policy and cahtaotonomy. It also has been criticized by
scholars who sometimes consider that such riglet®aly “constitutional poesy.” According to Jorg-
Paul Miillef? and to many of his colleagues, the deciding faliésralso in the justiciability of such
“rights to positive benefits** Classically, Miiller asserts that “the constitutibjudge is not able to
realize such legal promises.” If it was, it shouwéke some fundamental decisions affecting the

3 According to David @PITANT, “la notion de droit a prestation se présgntd, aprés la reconnaissance de I'obligation

pour la puissance publique d’adopter des mesumgahisation du droit a des fins d’aménagementeeprdbtection,
comme I'étape ultime d’'une évolution de la fonctibes droits fondamentaux qui part de I'aspect wmoent négatif de
droits défensifs dirigés contre I'Etat, et va versdéveloppement d’'un sens positif qui impose aatEadoption de
mesures favorisant I'exercice des droits fondamexitéid., § 487, at 305). About the so called “droits asfaton,” see
D. CAPITANT, Op. cit, §8 485, pp. 305 s.

“Der Verfassungsstadt..] beschrankt sich auf Normen, die sich juristischicdsetzen, ékonomisch erfiillen und
politisch verantworten lassen. Diesen Bedingungeniigen die sozialen Grundrechte nicht, solange riéhier
rhetorisch-utopischen Urgestalt verbleibdn..] Wenn die sozialen Grundrechte dagegen... pragmatiedhziert
werden, bleibt nicht viel mehr (brig als katalogite Selbstverstandlichkeiten” (3ENSEE “Verfassung ohne soziale
Grundrechte”Der Staaf 1980, vol. 19, n° 3, pp. 367[887)).

See C. ATEXIER, op. cit, 88 109 s., pp. 117 s.; A. BBER, “L’Etat social et les droits sociaux en Républidéadérale
d’Allemagne”,RFDC, 1995, pp. 677 $689.

G. DURIG, in: MAUNZ, DURIG, GGK, Art. 1-1 § 3.

J. HwABE, Probleme der Grundrechtsdogmatik, Darmstadt, 19p7 213 s.jd., Die sogennante Drittwirkung der
Grundrechte, Munich, 1971.

Probleme...pp. cit, at 219.

37

38

39
40

41

42 SeeEléments.,.op. cit, pp. 62 s.

43 a C . . . . .
Ainsi, c'est lajusticiabilité qui représente le critére décisif de la reconaaiss et de la mise en oeuvre, par le juge

constitutionnel, de prestations positives tirées deits fondamentaux : le droit & une prestatiositive doit étre
susceptible de concrétisation et d'application parorgane judiciaire” Eléments.,.ibid., at 67). See J.-P. MILER,

Soziale Grundrechtep. cit, pp. 19 s., 179 s.; D.REcHsEL Uber die Méglichkeiten justiziabler Leistungsfordegen
aus verfassungsmassigen Rechten der Bundesvedag&h, Ziirich, 1980, pp. 142 s.
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economic and social domains; domains in which iinca be competefit. According to him, if there
were very strong oppositions in the doctrine in1B&0s, there was (i.e. in 1982) “a large consehsus
social rights can not be, in general, placed oguakfooting with “classical liberties.” Nevertheke
they are still able to produce “normative effedtsthe form of provisions setting goals to the estair

of “compulsory legislative mandate$."Miiller then enumerates what is callditlie social rights,”
which only have an historical interest, i.e. thghti to a free, sufficient and secular primary
educatiorf? the right “to a decent buriaf/” or the right of the soldier “to a free equipmefitYet,
concerning those rights, claims should not be axbeiek to the Federal tribunal, but to the Federal
Counsel, which is a political authority and therefin possession of the financial means to redlze
decisions? Analyzing the federal case law, Jérg-Paul Miilletes that the Federal Tribunal only
recognizes “rights to positive benefits” when th&iormativity” is sufficientand when they can be
applied by the judg®.

Shared characteristics in Germany and in Switzatldderman and Swiss scholars most of the time
claim that social rights are not inherently justie® This is firstly argued on the basis of judicial
capacity. Above all in Germany, it is claimed ttiadse rights are too vague for judicial adjudicatio
The second argument is a legitimacy argument. Eslpedn Switzerland, it is most of the time
maintained that courts cannot adjudicate on sugiftgisince they will be making social policy, which
is the role of the government, in the form of theautive and parliament. Therefore, it is argued,
elected governments rather than the courts showdepy decide the rationing and allocation of
scarce resources between competing uses, sincengmm@s are responsible to the electorate, and the
courts are not.

Consequently, the interpretation of social riglstgenerally close to a programmatic approach, which
binds the state and public authorities only to degelopment and implementation of social policies,
rather than to the legal protection of individu&ISocial rights have to be realiz&sterwirklicht”) by

the legislaturé® They are “development right{"Entfaltungrechte”),>* that are only linked to the
future. As a result, scholars often consider saaigits exactly like social goals: because theycdra

a4 “[...] des dispositions fixant les buts étatiques etrdandats |égislatif§obligatoire$ sont les moyens adéquats pour

consacrer au niveau constitutionnel les exigenéesuant de I'idée de I'Etat social et pour leunféoer une force
normative. Ce point de vue est partagé aujourd’lauilp doctrine dominant aussi bien en AllemagnesiguSuisse”
(Eléments.,. op. cit, 69). See alsoSoziale Grundrechfeop. cit, 179 s.; W. RFNER “Grundrechtliche
Leistungsanspriiche”, ifm Dienste des Sozial rechidglanges Georg WANEGAT, Cologne, 1981, pp. 379 s.

Eléments...jbid., at 69.
Art. 27-2 C. 1874.
Art. 53-2 C. 1874.
Art. 18-3 C. 1874.

The Federal Counc{Conseil Fédéral, Bundesraj the executive council which constitutes theefatigovernment. See
Art. 73 and 79 Loi fédérale sur la procédure adstiative; Art. 84 Loi fédérale d’organisation juidice.

45
46
47
48
49

0 See J.-P. NILLER, Soziale Grundrechte in der Verfassung? ed., Basel, Helbing Lichtenhahn Verlag, 1981, pg. 5

51 About Austria see K. BRINEK, “Betrachtungen zur juristischen Problematik s@zigbrundrechte”, in: Katholische

Sozialakamedie Osterreichs (edje sozialen GrundrechtéVien, 1971, at 12; See ToWanpL, Der Einbau sozialer

Grundrechte in das Positive Rechitgibingen, Mohr Siebeck, 1967, pp. 17 s.

52 See H.-J. WFELDER ZRP, 1986, n° 6, at 140 [*..] soziale Grundrechte sollten, wenn Uberhaupt, IsuPegrammséatze

mit staatszielbestimmender Wirkung formuliert werdéndere Wege sind zwar begehbar, aber letztlicbhdvon
politischen, 6konomischen, finanziellen, vielleigugar ideologischen Fakten abhangig und daheradaigch nicht zu

realisieren”).

53 See the notion of “Gesetzesvorbehalt.”

% Van DER VEN, Soziale Grundrechte1962, at 104 (about Austria).
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programmatic nature, they are declared not to becilly enforceablé> Consequently, they are not
“justiciable” in the sense that one still canndtetdegal action against a public authority forifajlto
fulfill its obligation to provide social goals.

b. Case law

According to the liberal understanding developedh®sy German Constitutional Court, constitutional
rights “are designed in the first instance to secar sphere of liberty for the individual from
interferences by public power; they are defensigkts of the citizen against the statélh the same
way, the Swiss Federal Tribunal agrees to recogtiggusticiability of social rights only in a very
restrictive wa§’/7 — even more restrictive than the German congiitadi court. Indeed, it refused, in
1973, to guarantee a right to culture as an urewriirovision. Contrary to the German Cofiri,
refused to deducésoziale Teilhaberechte”from the right to pursue a freely chosen occupatio
(Berufswabhlfreiheit) from the freedom to engage in a trade, busineggsafession(Gewerbefreiheit)
or from the freedom of tradgiandelsfreiheit}’ It then constantly repeats that the rights conthine
the Constitution are negative rigfits.

Consequently, although some social rights are gwedan, or deduced from, the Swiss and German
Constitution, they still raise suspicions in leghdctrine and practice. However, such rights are
sometimes, in a certain extent, considered asjabte.

2. The possible justiciability of social rights

According to a certain part of the scholars, soweas rights do have a precise legal content (a).
Moreover, courts have demonstrated their capatitdetelop rulings on all aspects of those righ}s (b
a. The scholarly defense of the social rights’iiability

Germany.In Germany, if one wants to interpret the Basiwlia order to find subjective entitlements
guaranteed at the constitutional level, he is foused to derive the appropriate norms from prayvisi
that do not expressly guarantee the subjectivilemtnts he is looking for.

Here is the constitutional theory of Robert Alexgry useful. According to him, in parallel to the
formal concept, it is important not to forget thebstantialconcept of fundamental rights. Contrary to

» They are also counterbalanced by a reference dividual responsibility in article 6, called “inddual and social

responsibility” (“Every person is responsible famh or herself and advances, according to his orabdities, the goals
of state and society.”).

BVerfGE 7, 19§204, Liith.

See A.FiLLi, Die Grundrechte der Kantonsverfassungen im Geflge stbweizerischen StaatsrechBhD, Basel,
Econom-Druck, 1984, pp. 190-205; MKURER, Die kantonalen Grundrechtsgarantien und ihr Verhidt zum
BundesrechtPhD, Zurich, 1987, pp. 100-117; 8xLADIN, M. AUBERT, “Constitution sociale”jn: W. KALIN, U. BoLz
(eds.),Manuel de droit constitutionnel bernpBerne, 1995, pp. 95-104.

See BverfGE 33, 303JJW, 1972, at 1561.

See ATF 103, la, 178 (1976). J.NPULLER writes: “Fir die sozialen Grundrechte lassen aich der bundesgerichtlichen
Rechtsprechung folgende Schlisse ziehen: Das Bund#ggst nicht bereit, aus der Verfassung einepilahtung des
Staates abzuleiten, neue Leistungen zu erbringent, o Gesetzgeber und Exekutive aber bereits Biagelung
getroffen haben, Gberprift es, ob die ZulassungHileselnen zu einer bestimmten Institution der tueigsverwaltung
rechtsgleich und willkiirfrei erfolgt, und ob alligle Zulassungsbeschrankungen auf gesetzlicherdige beruhen; in
diesem beschrankten Ausmass kdnnen sich somittdiek der Verfassung subjektive Anspriiche gegen Steat
ergeben, die in gewissem Sinn Uber ein Teilhabéresh der deutschen Praxis hinausgehen, da she nitter dem
Vorbehalt des Mdglichen steher8dziale Grundrecht®p. cit, at 68).

ATF 100, la, 189 [194Feuz 102, la, 321 [324-325K.

56
57

58
59

60
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Carl Schmitt, or to Ernst Forsthdff,Robert Alexy affirms that “there afe..] good reasons not to
restrict this concept tfibertarian right$[...]: social rights ought not to be excluded from thé of
genuine fundamental rights merely because a cofficépis the tradition.® On the one hand, we can
speak of subjective rights in contrast to objectivimciples® and, on the other hand, afights as
determinationg in contrast to principles asrifles of optimizatioh® The second type of view,
developed by Robert Alexy, differentiatesfundamental rights as determinatiofrem fundamental
rights as rules of optimizatiomnd thereby juxtaposes a strict and a relatineggation of fundamental
rights® Robert Alexy then considers fundamental rightsleterminations: it means that the citizen is
entitled to have his freedom respected and toqpaatie in the practice of state power and distidout

of means, although the entitlement may be deniekirtoin exceptional cases. The rule is that the
citizen is entitled; the exception lies in the @érof the citizen’s entitlemenf$.0On the other hand,
fundamental rights as “rules of optimization” medhat fundamental rights guarantee the citizen
entittementonly in accordance with what is legally and actygibssible.

According to Alexy, the concept of an “entitlemeig”broadly understood: every right to a positive
action on the part of the state is an entitleniitt.exists three types of “entitlements in the wide
sense:” rights to protection; rights to organizatend procedure; and, finally, entitlements in the
narrow sense, i.e. entittements that can be “egpremnacted entitlements” (“social constitutional
rights”) and “interpretatively derived entitlemehf&constitutional entitlements”, i.e. “social
interpretation of rights to freedom and equality"he rights “to something” are claims that introewac
relationship between the right-holder, the righth@dsee and the purpose of the right. In that thse,
purpose is always a “positive action” (to do sormegh But it can also be a “negative action”, ae.
omission. Yet because of the difference betweeiltippsand negative actions, “rights to” acquire a
complex structure, insofar as the changing of titene of their purpose determines the judicialmegi
that is applied to them.

Despite of this effort of theorization, Robert AYex theory rests also on the premise thize
necessary preconditions must exist to make it plesgdor one to provide a decent standard of living
for oneself and one’s familyFor this to be achieved, it is argued that theesponding material
conditions must be accessible. The same difficiliie present in Switzerland.

Switzerland. In Switzerland, before the adoptiorthaf 1999 Constitution, many authors did not even
mention social rights. Today, Andreas Auer, Giomylalinverni and Michel Hottelier distinguish the
liberties, the “state guarantee$fdranties de I'Etat”), the “political rights” (droits politiques”) and,

61 See C.ScHwmiTT, VerfassungslehreDuncker und Humblot, 1970, pp. 163-165; HORSTHOFE “Grundrechte”,in: J.

RITTER (ed.),Historisches Worterbuch der Philosophi@l. 3, Basel und Stuttgart, Schwabe, 1974, pp-323.

R. ALExY, “Discourse Theory and Fundamental Rights, A. J. MENENDEZ, E. O. ERIKSEN, Arguing
fundamental rightsSpringer, 2006, pp. 15-29, citation at 16.

See G.HerRMES Das Grundrecht auf Schutz von Leben und Gesundhé®7, at 110; E.-W. &CKENFORDE
“Grundrechte als GrundsatznormeBer Staat 1990, pp. 1 s.; H. DAgAss, “Grundrechte als Wertentscheidungen bzw.
Objektivrechtliche Prinzipien in der Rechtsprechdeg Bundesverfassungsgerich&8R 1985, vol. 110, pp. 363 s.; A.
SCHERZBERG “ 'Objektiver' Grundrechtssatz und subjektivesit@irecht”,DVBI., 1989, pp. 1128 s.

R. ALEXY, Theorie...,op. cit, pp. 71-104 ; RALEXY, “Grundrechte als subjektive Rechte und als objekhNormen”,
Der Staat 1990, vol. 29, at 49.

R. ALExy wrote a theory of constitutional rights, whichagheory for the interpretation of fundamental tign the
German Constitution.

62

63

64
65

66 R.ALEXY, Theorie.., op. cit, pp. 71-104.

" The exception must be expressly admitted andfigdtias, for example, when one citizen’s claimhte fundamental

right conflicts with other citizen’s claims to thdundamental rights, or when conflicts arise betwéundamental rights
and state interests and cannot be settled in dey oiay.

88 “The concept of an entitlement is thus the exacinterpart to that of a defensive right, which utgls every right to a

non-action, or an omission, on the part of thee5tR. ALEXY, op. cit, at 294).
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finally the “social rights” {droits sociaux”).*® According to them, the realization of social riglkibes
not always imply positive benefits of the stdtéor example in the case of the right to chooseésone
own profession, or the right to strike. Moreovére implementation of civil and political rights can
also have can also have a positive s¢bpad a very high cost, for example in the areab®fights
of the prisoners.

Concerning the social provisions included in thasSW®ill of rights, Andreas Auer and his co-authors
assert that social rights whose content is enougtige are fundamental rights:

“[...] les droits sociaux sont donc des droits fondamentdont on peut obtenir I'application par
une décision judiciaire. lls peuvent certes étreccétisés par le législateur. Toutefois, si une loi
fait défaut, ou est insuffisante, le juge doit poiuen déterminer lui-méme le contenu et se fonder
directement sur eux pour rendre un jugement. Legsdsociaux conférent donc directement des
droits a des prestations socialés.”

According to this definition, only four provisiorgiarantee a social right: Article 12 (right to &id
distress), 19 (right to free primary education);2@reedom to strike}’ and 29-3 (right to free legal
assistance.

In parallel, the “modern conception of social rigit very influenced by international law, asserts
that each social right implies three levels of obligationsup the staté® to respect such rights, to
protect them, and to implement them.

Comparative point of view: the objective dimensadrsocial rights.In Germany as in Switzerland,
some authors argue that the “classical argumemtgrohining the scope of social rights are less and
less tenable. Consequently, the assumptions umuigrtigem are increasingly challenged. One is that
civil and political rights are basically cost-frahis is patently not so. Another is that the couvbuld

run amok in adjudicating socio-economic rightgsinhot true neither. Moreover, social rights, ltke
non-justiciable “programmatic” provisions, are esphy of legal significance: these obligations are
not addressed directly to the courts, but ratherthte Parliament, the government and the
administration, which have a certain obligationcohduct. This is patently not true: courts alsoehav
an important role to play in the implementatiorso€ial rights.

Above all, basic rights also include certain ingitinal guarantees and are the expression of an
objective value-ordef‘Wertordnung”).”” Consequently, in Germany, negative rights are metonly
rights to be justiciable. Some rights, which pragldpositive effects,” can also be qualified of

%9 op. cit., vol. II, § 77, at 38.

Op. cit., § 1503, pp. 671-672.

Ibid., § 1509, at 674 (“Les droits sociaux ne sont mas,tpar leur nature et intrinsequement, insuddegtid’étre
examinés par un organe judiciaire. Certains d’esisepeuvent, au contraire, étre considérés comstieipbles. Il en va
ainsi, d'abord du droit de jouir de ces droits sdissrimination aucune. Un tribunal est a méme él&ier si le principe
de non-discrimination dans I'exercice des droitsiaax a été respecté. Par ailleurs, certains dsoiigaux peuvent faire
I'objet d’un examen judiciaire: droit de chacunragalaire équitable et a une rémunération égaleyotravail de valeur
égale[see ATF 130, Ill, 14p droit de former, avec d'autres, des syndicatdees’affilier au syndicat de son choix; droit
a un enseignement primaire obligatoire et accesgjbtuitement a tous; droit a des conditions mahés d’existence,
droit a I'assistance judiciaire gratuite”).

Ibid., § 1512, pp. 675-676.

“Strike and lockout are permitted, provided theycern labor relations and do not violate any @tian to keep labor
peace or to resort to conciliation.”

70
71

72
73
" see Appendix.

Ibid., § 1510, at 674.
Ibid., § 1510, at 674-675.

The legislature can concretize institutional gusres, by providing that their “essential structufavesentliche
Struktur”, “Wesensgehalt”)s not infringed. However, institutional guararge® not bestow individual rights as such.
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“subjective rights™® Indeed, a “fundamental right” exists insofar as'iadividual interest” has to be
protected. Yet, increasingly, there is a tendencsegard certain of the basic rights as confertirey
right to claim positive action from the stat&undrechte” as“Leistungsrechte).” For example, the
right to exercise a profession (art. 12 BL) devepmsitive effects, and can create an “obligation of
protection” when the economic inequality betweea farties is too strorf.Nevertheless, it is
important to distinguish the idea of social rigletsd the implementation of such rigfts.

b. Case law
The German and Swiss federal court went onto te givariety of judgments on social rights.

Germany.In Germany, the Federal Constitutional Court aquames the implementation of the
welfare state principle with strict conditions. Theotion of “margin of appreciation”
(“Beurteilungsspielraum”)indicates that the judge puts back to the legistathe task of taking into
account the different factual elements involvedtbg adoption of positive measures intended to
promote the exercise of a fundamental right. Moeigely, the Federal constitutional court brought
out a “reserve of the possibléMoglichkeitsvorbehalt§® in its decisionNumerus Clausus®f This
reserve is the main limit fixed to the “rights tolitical participation” (Teilhaberechte”) that is to
what the individual has the right to “reasonablypect from the collectivity. Yet the legislaturesha
establish the limits within which this right can ingplemented, while taking into account the finahci
resources of the collectivity, always limited, ahd budget balan® For example, it has ensued from
the first sentence of Article 2-2, in conjunctiorittwArticle 1-1 of the Basic Law, a “right to a
minimum social subsistence level.” And one couldagme that it could deduce from the same
provisions a ‘“right to a minimum ecological subsiste level®® Moreover, according to the
“Wesentlichkeitstheorie,’essential political decisior{8wesentliche Entscheidungenipust be taken
by the legislature and cannot be delegated to ttecutive (“Wesentlichkeitsprinzip”). More
generally, the Constitutional Court has consisyeathphasized that it is the duty of the legislature
rather than the court to determine the extent atdre of welfare benefits.

8 See O.JOUANJAN, art. préc., at 46 [lnéme chez Jellingkil existait une possibilité de penser et construies droits

publics subjectifs a prestations positives”).
9 This is achieved by an “Umdeutun@fresh interpretation”) of the basic rights (see Art. 3 BL).
See BVerfGE 81, 24Handelsvertreter.

Soziale Grundrecht®p. cit, 1980, pp. 7 s.
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8 Others expressions are sometimes u$édrbehalt des Mdglichefi or “Vorbehalt der Méglichkeit.” See the former

Turkish Constitution of 1961: “Der Staat wird seiAefgaben zur Erreichung der in diesem Abschnitigazéigten
sozialen und wirtschaftlichen Ziele nur soweit diiiihren, wie es die wirtschaftliche Entwicklung udik ihm zur
Verfiigung stehenden Geldquellen erlauben.” SeeABu®a, Der Staaf 1975, vol. 14, pp. 17-18 (“Das Prinzip der
sozialen Grundrechte sieht die verfassungsrechtiioh gewahrleistende individuelle Freiheit zuerstteundem
Blickwinkel ihrer realen, d. h. sozialen Bedingungemd stellt deshalb an den politischen Prozess wamiitdan die
Gesetzgebung spezifische Anforderungen, die mit Rexchtsinstrument der verfassungsmassigen RechteunuiTeil
erfasst werden kdnnen”).

BVerfGE 33, at 303 s[333. See also BVerfGE 43, 291 sNumerus Clausus Il,"translatedin: KoMMERS, The
Constitutional Jurisprudence of the Federal RepubfiGermany2™ ed., Durham, Duke University Press, 1997, pp. 282
s.

83

84 “Auch soweit Teilhaberechte nicht von vornhereirf das jeweils Vorhandene beschréankt sind, stefelach unter

dem Vorbehalt des Mdglichen im Sinne dessen, wagoheelne verniinftigerweise von der Gesellschaértspruchen
kann. Dies hat in erster Linie der Gesetzgeberganer Verantwortung zu beurteilen, der bei self@nshaltswirtschaft
auch andere Gemeinschaftsbelange zu beriicksichtigggmach der ausdriicklichen Vorschrift des Ar9 2bs. 2 GG
den Erfordernissen des gesamtwirtschaftlichen &tgwichts Rechnung zu tragen hat” (BVerfGE 33, BE3]). See C.
AUTEXIER, Introduction au droit allemandPUF, 1996, pp. 118-119 ; BAPITANT, op. cit, § 492, at 308.

8 ScHoLz, in: MAUNZ, DURIG, Article 20a BL, |, lit. 28.
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Moreover, among the “rights to social provisiof&oziale Leistungsrechte))two types of “rights to
benefits” must be distinguished. Firstly, some loérmh were — timidly — deducted by the Federal
Constitutional Court from the fundamental rightauganteed by the Basic Law, and are rights to “new”
benefits (“origindre Leistungsrechte”f° Such rights were only recognized in the areashef t
assistance to the poors, the access to univeraitigéshe creation of private schools. In partiguiae
Federal Constitutional Court has considered thatdbcial clause imposed on the state a “social
obligation” to create a right to assistance towtdre poors. Nevertheless, the Court leaves to the
legislature a very large margin of appreciationd anly submits the action, or the omission, of the
state to a restricted scrutiny. Today, the Corsgtital Court considers that the right to a vital
minimum income(Existenzminimumgan be deduced from Art. 2-2 BL, that protectsright to life
and physical integrity, and from Art. 20-4 BL (salcivelfare clause), in the case of people who canno
get such a minimum income for reasons independetiiter own will®” Secondly, other rights tally
with the effects that “classical’” fundamental rightan have on the benefits that already exist
(“derivative Leistungsrechte”)These rights do not create rights to a benefitidem by the state, but
to a “lay out” that already exist and that shoutdito accordance with fundamental rights. The Fédera
Constitutional Court recognize the existence ohsights more broadly than in the caséafginéare
Leistungsrechte,’because the legislature has already intervenemider to set up the benefit, and
becalgse he only has to adapt its modes of aceesslation, for example, with the equal protection
clause:

However, whereas scholars agree that the soctal stenciple places an affirmative obligation oe th
state, the court has never specified what thagatitin is or under what conditions the state walvé
failed to meet it. The notion of “a subsistenceimum” (“Existenzminimum”)can be considered as a
“floor,” below which the legislature cannot fall.oMever, the Federal Constitutional Court has never
reached the question of how it might enforce anguthat applies the social state principle to welfa
legislation.

Switzerland.In Switzerland, it is important to note that thght to an aid in case of distréSsvas
firstly advocated by the doctriffélt was also contained in some cantonal ConstitstioA few years

8 See BVerfGE 1, pp. 97 s., 19.12.19%jrsorge (“public welfare”); 40, pp. 121 s., 18.6.197%aisenrente ||

(“orphans’pension II”). An excerpt of the latest decision is translatedR. ALEXY, A Theory of Constitutional Rights
op. cit, at 290.

Robert Aexy argues that the right to a subsistnece minimurnrigyf rooted in case law of the Administrative Coartd

in German scholarly opinion, even if it has no digfie constitutional footholdap. cit, at 290). He defines this rights as
a “binding subjective definitive right’id., at 336). In fact, in 1954, the Federal Administve Tribunal determined that
an individual right to welfare for the needy coudd construed from the social welfare principle, tht no remedy
against the state could be based solely on thisipte BVerwGE 1, 159, 24.6.1954, Fiirsorgeanspruch).

In 1975, the Federal Constitutional Court found that social state principle obligated the stateati® dor “those in need”
and to provide those with physical or mental haayléc‘the basic conditions for a dignified existen&VerfGE 40, 121
[133, Waisenrente lldec. prec., translated: R. ALExy, op, at 290). Later, in 1990, the Karlsruhe Cowttlithat the
legislature could not impose taxes that deprivéahaly of theExistenzminimuror subsistence minimum, based on the
social state principle and the constitutional prtts of the family. According to it, the state “stiyprovidd the basic
conditions for a humane existence of its citizgns] As long as these basic conditions are not at siakies in the
discretion of the legislator to what extent soa@akistance can and is to be granted” (BVerfGE 8256@4677%;’5;
Existengminimum, translated zn: S. MICHALOWSKI, L. WOODS, German Constitutional Law, 1999, at
31).

See DCAPITANT, op. cit, 88 488 s., pp. 306 s.
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8 « e droit a des conditions minimales d'existencet @n droit social. Il l'est d'abord parce que sbaot est

indiscutablement social et parce que la responablié I'Etat qui en découle I'est aussi : garaatioute personne la
satisfaction des besoins humains élémentaires errituve, habillement, logement et soins médicaaxbdse. S'il est
vrai qu'un droit est social a partir du moment dwient en aide aux personnes appartenant aux esulds plus
défavorisées de la population, le droit & des demdi minimales d’existence mérite cet adjectif daest censé
bénéficier aux personnes sans domicile fixe, awmurs en fin de droits et aux autres exclus desrsmiciété, comme
les requérants d’asile déboutés, respectivemenéfegiés déchus'ilfid., § 1521, pp. 680-681).
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later, in a path-breaking judgment, the Swiss Fa&d€ourt found, in 199% that there was an
unwritten constitutional right to a basic minimuni subsistence, based on or derived from
fundamental human rights. There were, it said, efgmwhich, although not expressly enumerated in
the Swiss constitution, nevertheless acted asqmditons for the exercise of other rights, to ftigeor
justice, which were enumerated in the Constituttorwhich otherwise appeared as indispensable
elements of a state based on democratic princadsthe rule of law. The guarantee of elementary
needs such as nourishment, clothing and shelter'akaslutely necessary for human existence and
development', it stated. This right affords “an imid¢dase of distress”, and “the guarantee of eléangn
human needs like food, clothes or housing”, in ptdeprevent “a state of begging unworthy of the
human condition®® Nevertheless, Article 12 only guarantees “a vitéhimum:” the scope of this
right and its “hard core” (“noyau dur”) coincid®As a conclusion, this right cannot be limitedhat
right was incorporated in the new Constitution; lome could imagine that the Federal Tribunal
recognizes such other positive rights.

Moreover, although the Federal Tribunal often mergithe UNO Pacts, and in particular the Patt I,
Switzerland has not ratified the European sociadr@n yet’ But the federal case law related to the
direct applicability of international treatises ilg that social rights contained in the Pact | raere
“goals” that the state may fulfitf

The “positive effects” of fundamental rightBhe German Federal Constitutional Court has deten

a range of “positive obligations” which has to mplemented by the state. According to David
Capitant, those obligations can be classified ireghcategories determined by their object: an
obligation to fit out(obligation d’aménagementan obligation to protedobligation de protection)
and a “radiation effect{effet rayonnant)Although the first ones concern mostly the legigies, the
third one concerns also the judges.

The question of the “positive effects” of fundanantights is interesting because it refers to the
potential “horizontal effect” of social rights. Bermany, the applicability of basic rights in threaof
private relations, i.e. theilDrittwirkung,” is not generally accepted, although they can éutly
(“mittelbar”) be called in aid in the interpretation of law.3witzerland, Articles 35 and 36 contain
the general rules governing the application of amdntal rights. According to Article 35the
fundamental rights shall be realized in the ent&gal system."This implies that the Constitution's
fundamental rights are binding on all levels oftestauthorities and are directly enforceable in the
courts, although the Constitution prohibits judiciaview of federal statuté8.Going beyond the
classical notion of civil rights as purely defergsitights against the state, though, Article 35 also
mandates the authorities to give meaning to thddmental rights in their legislative and executive
acts, and to actively protect fundamental righteneto some degree against non-state actors. In

(Contd.)
9 see J.-PM ULLER, “Soziale Grundrechte in der Verfassund?Q)S 1973, Il, pp. 896-899.

See Basel-Land (art. 16), Berne (art. 29), Apperatier Rhodes (art. 24), Ticino (art. 13), Vaud.(aB), Neuchatel
(art. 13), Schaffhausen (art. 13).

See ATF 121, 1, 36[371, 373. See also ATF 122, Il, 193.
ATF 121, 1, 3671371, 373.

ATF 130, I, 71.

ATF 131, |, 166176].

The Pact | was ratified in 1992 (RS 0.103.1).

The Swiss Parliament refused twice the propositibthe Federal Council to ratify this text. See EB96, Il, at 717,
1983, Il, at 1273.

This position has been criticized by the Comityesbnomic, social and cultural rights (see Obseouatifinales du
Comité des droits économiques, sociaux et cultuteld déc. 1998, E/C.12/1/Add.30 ; ref. cited byAMER and al.,op.
cit.,, at 671). See ATF 103, |, 113; 126, |, J2@7.

See Art. 190 C.
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between private actors, the fundamental rightsataapply directly. Their “horizontal effect,” thohg
is supposed to be realized through legislatioméoextent the rights are suited to application betw
private persons.

Beyond the nature of scholars’ arguments, thelexain is always confined to the federal level. Yet
there is undeniably a potential diversity in thaurses of rights and liberties within the federal
structures. This is reflected in the large varigftyights secured in state Constitutions, amongctvhi
many social rights.

Il. Subnational Constitutions as “Reserves” of Soail Rights

Contrary to the federal Constitutions, there areynaferences to social rights in the Constitutiohs
the GermarLander and the Swisgantons More precisely, the case of more extensive rights
those contained in the federal constitution, orights “alien” to the federal Constitutiofialiud-
Grundrechte”) is very interesting in the sense that it illusgsavery well the realization of the
constitutional autonomy of subnational units. Hoemvthe scholars’ general position facing
subnational social rights is relatively ambiguoAs. (n the same way, subnational judges are most of
the time reticent towards their implementation (B).

A. The Scholars’ Ambiguous Position Facing Subnatial Social Rights

The German and Swiss federal systems are of tlegrative type. It means that they result from
previously independent entities coming togethem&dserman and Swiss subnational Constitutions
were influenced by the prior subnational Constitogi and by the draft of the Federal Constitution.
Some of them are in parts modeled on other subratiGonstitutions. Nevertheless, the similarities
should not be overestimated. Each subnational @oti@h contains some particularities and shows an
individual character, especially in the field ohflamental rights. This reflects the fact that stibnal
entities have been able to develop and to mairtkesim own identity. Despite their differences, thes
Constitutions, at least the recent ones, can all doasidered as complete Constitutions
(Vollverfassungen)ndeed, those texts do not merely establish theational authorities, define their
competences, and organize the legislative proddssy also limit power, especially by guaranteeing
fundamental rights, and they address the most if@pbduties as well as the tasks of the respective
subnational entities — for example, in the fieldseducation, public health, or protection of the
environment.

The content of subnational social rights often goegond the federal level of fundamental rights (1)
Nevertheless, their scope has to deal with therédeucture in which they are hugged tightly (2).

1. The content of subnational social rights

In spite of the supremacy clause, state supremescoan deduce from their Constitutions some
individual rights that do not exist at the feddralel or they can interpret state constitutionghts
more “liberally” than their federal counterpartssofar as such an interpretation would not conttadi
any right secured at the federal level. Yet, mamyn@anLanderand Swisgantonshave decided to
guarantee positive rights, which imply an “affirinatduty” for the state governments.

GermanyIn Germany, someanderConstitutions guarantee a right to educatf8m, right to work'™

a right to a shelté¥ or a right to culturé®® Moreover, hree of thd_ander— Bavaria, Brandenburg and

100 Art. 27 § 1 C. Breme; Art. 8 § 1 C. North Rhine-Wesithy Art. 11 § 1 C. Baden-Wirttemberg; Art. 102 § G.
Saxony; Art. 29 § 1 C. Brandenburg; Art. 4 § 1 C. Lo®axony; Art. 20 § 1 C. Berlin.

101 Art. 166 § 2 C. Bavaria; Art. 8 § 1 C. Breme; Art. 452 Sarland; Art. 24 § 1-3 C. North Rhine-Westphahg; 7 § 1
C. Saxony; Art. 18 C. Berlin. See also Art. 37 § 1 Cdd3g Art. 48 C. Brandenburg; Art. 28 § 2 C. Hesse.
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Saxony — include culture among the main social goélthe state in clauses such as: “Bavaria is a
legal, cultural andocial staté (Article 3 § 1. The former states of the German Democratic Riegub

in particular, have adopted Constitutions that aimnhumerous social rights, from the right to hogsi
and employment to the right of social secutify.

Switzerland.In Switzerland? the Constitutions of Jura, Basel Land, Solothdargau and Berne
include rights that have no counterpart in the fad€onstitution, such as the particular right to
scholarships and student loaffsor two emblematic rights such as the right to teifél and the right
to work®® For example, the Article 29 of the Bernese Cauistin provides that:

“Everyone has the right to shelter when in needht means required for a decent standard of
living, and to basic medical care. Every child tiesright to protection, welfare provision and care
as well as to a school education that is commerteswvih their abilities and free of charge. The
victims of serious offences have the right to daaise in overcoming their difficulties.”

Cantonal constitutional provisions affording sodights have been considered to be in accordance
with federal law in the context of the “validatioof cantonal Constitution’s? Nevertheless, it does
not mean that they are enforceable and plainlyigiasie. Actually, neither in Swiss law, nor in
German law, is this characteristic admitted. Yie¢ré is an important difference between German and
Swiss law. While these rights are not justiciableGermany, this characteristic is admitted by the
Federal Assembly - which is a political authoritgntonal constitutional provisions affording social
rights have been considered as being in accordaitiedederal law in the context of the “validation”

of cantonal Constitution's?

Subnational Constitutions are relatively old. Botgeneral, they can be amended quite easily. Since
their adoption, German and Swiss subnational Cioitistns have been repeatedly amended in parts.
Thus, they can be “updated” to incorporate chamyeseferences for social rights. Neverthelessy the
scope is somehow complex.

2. The scope of subnational social rights

All the recent subnational Constitutions includehapter in which the usual fundamental rights are
guaranteed. Because the new federal Constituttoptad in 1999, lists a comprehensive catalogue of
fundamental rights, these cantonal “bills of rightse generally of limited practical importance.

(Contd.)
102 Art. 106 § 1 C. Bavaria; Art. 47 C. Brandenburg; A#.8 1 C. Breme; Art. 7 § 1 C. Saxony.

103 Art. 11 § 1 C. Baden-Wirttemberg; Art. 128 C. Bava#fig. 29 C. Brandenburg; Art. 27 8 1 C. Breme; A&tC. North
Rhine-Westphalia; Art. 7 § 1 C. Saxony; Art. 20 C. fiihgia.

104 See AB. GuUNLICKS, “Land Constitutions in GermanyPublius: The Journal of Federalisni998, at 121.

105 See AFiLLI, op. cit, pp. 190-205; MKURER, op. cit, pp. 100-117; PSALADIN,, M. AUBERT, “Constitution sociale”jn:
W. KALIN, U. BoLz (eds.)Manuel de droit constitutionnel bernpBerne, 1995, pp. 95-104.

108 Art. 10 § C. St-Gall.
107 Art. 10A C. Geneva: Art. 22 § 1 C. Jura.

108 Art. 19 C. Jura ; Art. 29 C. Berne.
1

99 The cantonal Constitutions must be guaranteed by the Confederation. This guarantee is given by the Federal Parliament, or
Federal Assembly (Bundesversammlnng), if the reviewed Constitution is not contrary to any federal law (Article 49 and Article 51
Federal Constitution). See FF, 1977, II, at 259 (about Art. 18 to 23 C. Jura); FF, 1992, V, pp. 1157, 1168-1169 (about Art. 10
A C. Geneva); FF, 1994, 1, at 401 (about Art. 29 C. Berne); FF, 1996, I, at 965 (about Art. 24 C. Aargau).

Cf. FF, 1977, Il, at 259 (about Art. 18 to 23 C. JurBF, 1992, V, p. 1157, at 1168-1169 (about A&t.A C. Geneva);
FF, 1994, |, at 401 (about Art. 29 C. Berne); FF,68199at 965 (about Art. 24 C. Aargau).
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Subnational constitutional rights are largely cdesid as useless, or “siledt”by citizens and legal
doctrine, which consider them as “less prestigiaigih the federal sources of rights. Consequently,
relations between state and federal constitutioighlts are often ignored because federal rights are
only considered from the perspective of their iaflae on the state rights. However, some cantonal
fundamental rights go beyond the federal standard.

Theoretically, subnational units are perfectly tedi to extend the guarantees contained in federal
Constitutions. Despite a minority of legal thoughat considers that the federal Constitution is a
“maximal guarantee'*?in general — whatever the country — if a stategfiartion contains a broader
protection, it must be applied. A state may seeatsstitutional protection of rights as independent
separate, and distinct from; or greater or lesban tthe protections contained in the federal
Constitution. They can broaden the material orgeakscope of state constitutional rights protextio
or limit the restrictions that can impose on theghts to stricter conditions. Indeed, many state

individual rights offer a protection that diffen®fn federal guarantees.

The existence of a federal structure permits tixaposition — or superposition — of two levels of
constitutional instruments protecting individuaghis. Nevertheless, this does not prejudge the
existence of appropriate mechanisms of protectidrich are able to allow an “autonomous” scope of
rights protection. Contrary to the diversity in thaurces noted, we notice a certain uniformityhigirt
application. More precisely, the specific categofyrights faces two main difficulties. First, their
impact is entirely determined by thepace of liberty” left by federal law. Although they are said to
be virtually unenforceable since the Federal Gavemt has assumed almost total responsibility for
social matters, this assertion is not always cor@econdly, be that as it may, another difficudtylue

to the fact that state provisions concerning irdial rights have to b accordance witiHederal —
constitutional and statutory — law in order to Wieaively applied. In fact, subnational individual
rights that are likely to be more effective intamgein the domains in which states have exclusive
competence. In these fields, any federal statuligaly to contradict state provisions, simply besa
there is theoretically none: only provisions of federal Constitution can limit their impact.

Some scholars underline the role of subnationastitoitions, and more generally subnational areas, a
useful instruments in order to support the jushiiiy of social rights-*®

Nevertheless, scholars and judges also genergilesx serious doubts facing the justiciability wéts
provisions. Such a reluctant position can be erpldiby the fact that social rights are listed aatés
goals” without a justiciable individual right. Ti&axony Constitution, for example, clearly stated th
social rights cannot serve as the basis of a niszeomplaint in state constitutional court. Morenov
some Land Constitutions qualify welfare provisions with thetatement that the obligation of
government only extends as far as its ability tovjate support.

11 See K.EICHENBERGER “Die Verfassungsgerichtsbarkeit in den Gliedsnatler Schweiz”jn: C. STARCK, K. STERN,
Landesverfassungsgerichtsbarke$tudien und Materialien zur Verfassungsgerichtghg vol. 25, Baden-Baden,
Nomos, 1983, pp. 435-460.

12 See, for example, in Germany, 814, “Grundrechte der Landesverfassungen und Ausfighveon BundesrechtDOV,
1983, pp. 836-841.

113 See for Switzerland A. AUER, “Les constitutions cantonales: une source négligée du droit constitutionnel suisse”, ZB/, 1990,
n° 91, p. 14-25; and for Germany J. DIETLEIN, Die Grundrechte in den 1 erfassungen der neuen Bundeslinder — zugleich ein Beitrag ur
Auslegung der Art. 31 und 142 GG, Minchen, Vahlen, Studien zum 6ffentlichen Recht und zur Verwaltungslehre, vol. 54, 1993;
A. BRENNE, Soziale Grundrechte in den Landesverfassungen,eR&fbrfassungs- und Verwaltungsrecht unter dem

Grundgesetzlang, Peter Frankfurt, 2003, vol..30
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B. The Difficult Implementation of Subnational Soal Rights

The diversity related to subnational constitutionghts only exists in the field of the exclusive
competences of federal units). Moreover, the treatment of “positive” subnationights by federal
law is ambiguoug?2).

1. A diversity that only exists in the field of tk&clusive competences of federal units

This specific category of rights faces a main diffty: their impact is entirely determined by the
“space of liberty” left by federal law.

The impact of state constitutional rights is nolydimited by the supremacy of federal law; it is@
restricted by the fact that constitutional protectof rights often has centralizing and unifyineefs.
Consequently, another difficulty is due to the fHwt state provisions concerning individual rights
have to ban accordance wittfederal — constitutional and statutory — law inertb be effectively
applied. In fact, subnational individual rights titere likely to be more effective intervene in the
domains in which states have exclusive competemncthese fields, any federal statute is likely to
contradict state provisions, simply because therheoretically none: only provisions of the fedlera
Constitution can limit their impact.

The attribution of competences between federal state levels differs in the three countries. In
Germany, tha.dnderhave an “exclusive competence” in the fields ofadion and school, religion
and culture — fields that are strongly associatéith wheir cultural “sovereignty” or “autonomy”
(Kulturhoheit) On the other hand, work, social welfare and engnare competences of the federal
level. Consequently, in these areas, social rigbtdained in the subnational Constitutions are &ble
be implemented by the subnational constitutionalrtso For example, in an important decision of
1983, the constitutional court of Saarl&fdonsidered that the right to attain school esthbtents
was a “fundamental right:” unlike the Basic Lawe tBonstitution of the Land guarantees this right
directly (unmittelbar).The “positive nature” of this right ensues dirgdtlom its formulation; it does
not need to be deduced from a “liberal and negativadamental rights!®> Moreover, the court
specifies that this right concerns “every humanppeoand not only German people, like it is stated
Article 12 BL. This difference reflects the “potitil culture” of the Land™°

Subnational constitutional judges seem generallyctant to enforce social rights. However, this
guestion has arisen recently, concerning the feg®sed to the students in the universities. In the
Land of Hesse, the parliament decided, in 2006eitdroduce such fees for the year 2007/2808et
Article 59 of the Land Constitution asserts that &very public schools, education should be free”;
while admitting the possibility of “adapted feeSangemessenen Schulgeldesfjom the moment
that “the financial situation of the student” petsnit. In this context, the constitutional judgesveg
their opinion in June 2008, and decided that thablishment of such fees is not contrary to the
constitution, because it does not contribute tduslec some of the students from the school system,
and because the Land has established facilitiesder that students can subscribe easily to diftere
loans.

114 saarlVerfGH, 2.5.1983 — Lv 2-4/8R,JW, 1983, n° 10, 604 s.

15 “[...] der teilhaberechtliche Charakter des Grundrechtes lvereits aus der Formulierung deutlich und bihaugcht

erst, wie dies fur den entsprechenden Grundgetigddagrforderlich war (BVerfGE 33, p. 30BIJW, 1972, at 1561), aus
einem liberalen Freiheitsrecht unter Heranziehuesg @leichheitsgrundsatzes und des Sozialstaatgwihergeleitet zu
werden” NVwZ at 605).

Ibid, pp. 605-606.

M7 Gesetz zur Einfiihrung von Studienbeitrdgen an Hiechschulen des Landes und zur Anderung weiteresdvoiften
(GVBI, |, pp. 512-517).
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However, when plaintiffs occasionally raise suboradl constitutional claims under social welfare
provisions, subnational courts almost uniformlyestab the legislature to determine the substance of
these rights, or to the interpretation already tped by the federal Constitutional Court from
analogous provisions.

2. The ambiguous treatment of “positive” subnatioitggnts by federal law

First, the Germahanderand Swis<antonsdepend on the federal government from a finanaaitp
of view. Indeed, they have few independent res@utoespend on their own programs. Although
subnational entities have primary responsibility fimplementing social programs, partial federal
funding for these programs also decreases theindial independence.

Moreover, despite the precedence of federal laves that of theLander'8 in Germany, those basic
rights also contained in theéinderConstitutions remain in force so far as they adauith Articles 1-

18 BL*? In Switzerland, most competences are “concurréhat isCantonsare competent as long as
the confederation does not legislate. Botfine, any of the social welfare provisions in thand
Constitutions relate to areas such as employmahsaaial security, which are preempted by federal
law. Nevertheless, in spite of the fact that thare virtually no longer any areas in which the
subnational entities have exclusive competencenatignal constitutional rights, and especially
subnational social rights, still have great actetdvance: they can influence the jurisprudencthef
cantonal constitutional jurisdictions and of thel&el Tribunal. Furthermore, they are all parthaf t
national “constitutional identity.”

* *

Even if social rights have certain weaknesses th lbountries, they have one important advantage:
they can profit from the existence of a federalcuire. Indeed, some protections afforded in the
subnational units can set an example for the fédexel. If subnational courts are to take the
enforcement of social rights seriously, they cdudttome the primary arena for contesting the extent
and nature of social provisions.

If social rights are rarely applied by state couffsesitant” with regard to such generous rights
guarantees, state judges sometimes make use @& tighds. Indeed, they are more inclined than
federal judges to implement these rights. Thi®itake into account, even if most of the time, pglg
consider them more to be a “source of inspirattonihfluence the implementation of equal protection
clauses. A general characteristic of positive Hgist that they reflect the “constitutional ideritity
(Verfassungsidentitat)f subnational unit¥’ even if they “often promise more than they aresabl
provide.™* Constitutional social rights embedded have torbly tenforceable, otherwise they may
become meaningless provisions in Constitutions, wmdkermine constitutional legitimacy. Yet, this
depends on the interplay among constitutional grows, the courts, and the legislatures within the
German and Swiss federal states.

18 Art. 31 BL indicates that “federal law break stize” (“Bundesrecht bricht Landesrecht”).
119 See Article 142 BL.

120 Especially in Germany, this question has beerddiyy numerous authors. SeeB®aF ViTzTHUM, “Auf der Suche nach
einer sozio-6konomischen Identitat? - Staatsziéilnesungen und soziale Grundrechte in Verfassungsefen der
neuen Bundé&nder’, Verwaltungsblatter fir Baden-Wirttembed®91, vol. 11, pp. 404-414; RI/AHL, “Grundrechte
und Staatszielbestimmungen im Bundessta@iR 1987, vol. 112, pp. 45 s.; BRiMM, “Verfassungsfunktion und
Grundgesetzreform’AOR 1972, vol. 92, pp. 494 s.

121 See V.MARTENET, L'autonomie constitutionnelle des cantpBgle, Genéeve, Helbing et Lichtenhahn, Faculté rbé,d
1999, at 431.

89



Céline Fercot

Bibliography
I. First Part

A. German Law

1. In German
ALEXY Robert, Theorie der Grundrechtd-rankfurt a.M. 1986

ALEXY Robert,“Grundrechte als subjektive Rechte und als objektiormen”,Der Staat 1990, vol.
29, pp. 49-68

ARNDT Claus, “Soziale 'Grundrechte’ als Staatszieleiner kiinftigen deutschen Verfassungup,
1990, pp. 69 s.

BADURA Peter, “Das Prinzip der sozialen Grundrechted seine Verwirklichung im Recht der
Bundesrepublik DeutschlandDer Staat 1975, vol. 14, pp. 17-48

BADURA Peter, “Der Sozialstaat DGV, 1989, pp. 491 s.
BIEBACK Karl-Jirgen, “Sozialstaatsprinzip und Gruechte”,EuGRZ vol. 12, pp. 657 s.
BIEBACK Karl-Jirgen, “Inhalt und Funktion des Sdstaatsprinzips »Jura, 1987, pp. 229 s.

BROHM Winfried, “Soziale Grundrechte und Staatdmstimmungen in der VerfassungZ, 1994,
n° 5, pp. 213-220

CRANSTON Maurice, “Kann es soziale und wirtschafté Menschenrechte geben?”, in: E.-W.
BOCKENFORDE R. SPAEMANN (eds.) Menschenrechte und MenschenwiiSkeittgart, Klett-Cotta,
1987, pp. 224-237

DORFLER Reinhard, Die Vereinbarkeit sozialer Grundrechte mit dem Gilgesetz der
Bundesrepublik DeutschlanBhD, Erlangen-Nurnberg, 1978

FREIHERR VON CAMPENHAUSEN Axel, “Verfassungsgarantund sozialer Wandel — Das
Beispiel von Ehe und Familie¥/VDStRI,. 1987, vol. 45, pp. 7 s.

GEESMANN RainerSoziale Grundrechte im deutschen und franzésisstegfassungsrecht und in
der Charta der Grundrechte der Europaischen Unigime rechtsvergleichende Untersuchung zu
den Wirkdimensionen sozialer GrundrecHfied., Peter Lang, Frankfurt, 2005

GRIMM Dieter, “The protective function of the stitein: G. NoOLTE, European and US
constitutionalismCambridge University Press, 2005, pp. 137-155

HABERLE Peter, “Grundrechte im Leistungsstad¥/,DStRL. 1972, vol. 30, pp. 1-43

HEINIG Hans MickaelDer Sozialstaat im Dienst der Freiheit: Zur Formvem “sozialen” Staat in
Art. 20 Abs. 1 GGMohr Siebeck, 2008

ISENSEE Josef, “Verfassung ohne soziale Grundredfite Wesenszug des Grundgesetzé&gy
Staat 1980, vol. 19, pp. 367 s.

KLEINHEYER, Grundrechte — Zur Geschichte eines Begrit&77

KRAUSE Peter, “Die Entwicklung der sozialen Gruradre”, in: F. BRTSCH (ed.), Grund- und
Freiheitsrechte im Wandel von Gesellschaft und Giebte Goéttingen, Vandenhoeck & Ruprecht,
1981

LEIBHOLZ G., “Die Problematik der sozialen Grundnge’, in: Strukturprobleme der modernen
Demokratie 39 éd., 1967, pp. 130 s.

90



The Improbable Justiciability of Social Rights ier@any and in Switzerland
LOHMANN Georg “Die unterschiedlichen Menschenrechte”, in: F. RETE, G. LOHMANN (ed.),
Menschenrechte zwischen Anspruch und WirklichWéiirzburg, Ergon, 2000

LOHMANN Georg “Soziale Menschenrechte und die Grenzen des IStzass”, in: KERSTING W.
(ed.),Politische Philosophie des Sozialstgatgeilerwist, Velbrtck, 2000, pp. 351-371

LUEBBE-WOLFF Gertrude, “Justiziabilitdt sozialer @hdrechte und VerfassungsauftragégR
2005, vol. 53, pp. 1-25

LUCKE J., “Soziale Grundrechte als Staatszielbastimgen und GesetzgebungsauftragetR
1982, vol. 107, pp. 31 s.

MARTENS W., “Grundrechte im Leistungsstaat'yVDStRL. 1972, vol. 30, pp. 12 s.
MULLER Friedrich,Die Positivitat der GrundrechteéBerlin, 1969

MURSWIEK Dietrich, “Grundrechte als Teilhaberechsgziale Grundrechte”, in: JSENSEE P.
Kirchhof, Handbuch des Staatsrechts der Bundesrepublik Didatsd Band V: Allgemeine
Grundrechtslehre, Heidelberg, C. F. Muller, 199218

REUTER Dieter, “Uberlegungen zur Kodifikation vonru@drechten auf Bildung”, in: E.-W.
BOCKENFORDE J. JEKEWITZ, T. RAMM (eds.),Soziale Grundrechte. Von der Burgerlichen zur
sozialen Rechtsordnungleidelberg, 1981, pp. 119 s.

SCHNEIDER JakobDie Justiziabilitat wirtschaftlicher, sozialer unklultureller Menschenrechte
Berlin, Deutsches Institut flir Menschenrechte, 2004

STERZEL Dieter, “Staatsziele und soziale Grundreciur Steuerungsfunktion eines Staatszieles
Umweltschutz und sozialer GrundrechtgRP, 1993, pp. 13 s.

TOMANDL Thomas,Der Einbau sozialer Rechte in das positive Rettibingen 1967

2. In french

AUTEXIER Christian, Introduction au droit public allemandParis, PUF, Collection Droit
Fondamental, 1997

BOCKENFORDE Ernst-Wolfgangl.e droit, I'Etat et la Constitution démocratiqu®aris, LGDJ,
2000, p. 270 s.

CAPITANT David, Les effets juridiques des droits fondamentaux &m#sgne Paris, LGDJ

DURLACH Emilie, “Le droit & lI'emploi a la lumiere e theories allemandes des droits
fondamentaux”, in: A. KON-CAEN, P.LOKIEC (dir.), Droits fondamentaux et droit socjdballoz,
2005, pp. 117 s.

FROMONT Michel, RIEG A.,Introduction au droit allemand(République Fédérale), Tome | (Les
fondements), Paris, 1977, Tome Il (Droit public +olD Pénal), Paris, 1984, p. 26 : “Les droits
fondamentaux” (p. 24 a 35)

JOUANJAN Olivier, Le principe d'égalité devant la loi en droit allendh Paris, Economica,
Collection droit public positif, 1992

JOUANJAN Olivier, “La théorie allemande des drdisadamentaux”’AJDA 1998, pp. 44 s.

MEINDL Thomas, “Le fondement et I'effectivité desoits de I'homme en France et en Allemagne”,
in: Les droits de 'homme et le suffrage universel 8t8848-1998Actes du colloque de Grenoble,
Avril 1998, textes réunis et présentés par BIASGEA et J.-L. G1ABOT, Paris, L’'Harmattan, 2000,
pp. 367 s.

91



Céline Fercot
MEINDL Thomas, La notion de droit fondamental dates jurisprudences et doctrines
constitutionnelles francaise et allemande, LGD03200l. 112

ROUBIER P., “Délimitation et intéréts pratiques te notion de droit subjectif’Archives de
philosophie du drojtTome IX:Le droit subjectif en questip&irey, 1964, pp. 83 s.

RUPP H., “Objet et portée de la protection des tdrdondamentaux, tribunal constitutionnel
allemand”, in: L. FAVOREU (dir.), Cours constitutionnelles européenennes et droits
fondamentauxPUAM, 1987, 241 s.

STARCK Christian, “La jurisprudence de la Cour ditn§onnelle fédérale concernant les droits
fondamentaux”RDP, 1988, pp. 1263 s.

WEBER A., “L’Etat social et les droits sociaux eRA&R, RFDC, 1995, pp. 677 s.

3. In english

ALEXY Robert, A theory of constitutional rightstranslated by Julian \ERs, Oxford, Oxford
University Press, 2002

DUNKAN Kelly, “Revisiting the Rights of Man: Georgellinek on Rights and the Staté’aw and
History Review2004, vol. 22, n° 3, pp. 493-530

B. Swiss law

1. In German
AMSTUTZ K., Das Grundrecht auf Existenzsicherungriigz, 2002
BENZ Christian, Die Kodifikation der Sozialrech#&jrich, 1973

EGGENBERGER Margrith, “Nachgefiihrte Verfassung:i8laele und Sozialrechte”, in: Festschrift
fir Yvo HANGARTNER, St-Gall, 1998, pp. 497-521

GYSIN C., Der Schutz des Existenzminimums in déwgxz, Bale, 1999

HARTMANN K., “Wom Recht auf Existenzsicherung zuotHilfe — Eine Chronologie”, ZBl., 2005,
pp. 410-423

KIESER Ueli, “Gewabhrleistet die Bundesverfassung engeschriebenes Recht auf Sozialhilfe?”,
ZBl., 1991, vol. 92, pp. 189 s.

KLEY-STRULLER Andreas, “Anerkennung eines selbsigad Rechts auf Existenzsicherung als
neues ungeschriebenes Recht der Bundesverfas®i#y" 1996, pp. 756-759

KUNZLI Jorg, “Soziale Menschenrechte: blosse Gegdimngsauftrage oder individuelle
Rechtsanspriche?”, PJA, 1996, pp. 527-540

MALINVERNI Giorgio, “Die Sozialrechte in der Schwe in: MATSCHER Franz (ed.), Erweitertes
Grundrechtsverstandnis — Internationale Rechtspreziund nationale Entwicklungen — EGMR,
EuGH, Osterreich, Deutschland, Schweiz, Kehl, 2pp3,289-314

MULLER Jorg-Paul, SCHEFER Markus, Grundrechte inr déchweiz : im Rahmen der
Bundesverfassung, der EMRK und der UNO-Pakte, distBern, Stampfli, 2008

TSCHUDI Hans Peter, “Die Sozialziele der neuen Rasverfassung”’, Revue suisse d’assurances
sociales, 1999, pp. 364-375

122 [disponible sur internet : http://www.historycoop@re.org/cgi-bin/printpage.cpi

92



The Improbable Justiciability of Social Rights ier@any and in Switzerland

UBERSAX Peter, “Stand und Entwicklung der Sozialassung der Schweiz”, AJP, 1998, pp. 3 s.

WALDMANN Bernhard, “Soziale Grundrechte und sozidelsetzungen”, in: MRTEN, PAPIER
(ed.) und Mdller J.P./Thurer (Koord.), Handbuch @eundrechte, Band VI11/2, Grundrechte in der
Schweiz und in Liechtenstein, Heidelberg/Zirich(sllen, § 224

WILDHABER Luzius, "Soziale Grundrechte", in: P. SADIN and L. WILDHABER (eds.), Der
Staat als Aufgabe, Gedenkschrift fir Ma8bDEN, Basle and Stuttgart, 1972, pp. 390 s.

2. In french
AUBERT Jean-Francois, “Un droit social encadré”, 30991, vol. |, pp. 156-167

AUER Andreas, MALINVERNI Giorgio, HOTTELIER MichelDroit constitutionnel suisse, Vol. II:
Les droits fondamentaux’“2d., 2006, 669-722

AUER Andreas, “Le droit a des conditions minimatexistence: un nouveau droit social?”, in:
Mélanges Charles-André&NoD, Geneve, 1997, pp. 27-48

BORGHI Marco, “De nouveaux indicateurs d'effectdvipour les droits sociaux”, in: Mélanges
Thomas EEINER, Fribourg, 2003, pp. 277-292

BURGENMEIER Beat, “Justice sociale par I'efficacé@nomique ?”, in: Les droits de 'nomme et la
constitution. Etudes en I'honneur du Professeurdgi&idvalinverni, Geneve, Schulthess, 2007, pp.
423-441

GRISEL Etienne, “Les droits sociaux”, RDS, 1973, Vip pp. 1-153

HOTTELIER Michel, “Les regimes cantonaux d'allocats familiales; aspects constitutionnels”,
Cahiers genevois et romands de sécurité socidl, 20 29, pp. 43-67

HOTTELIER Michel, “La Constitution fédérale suiss¢ les droits sociaux”, Cahiers genevois et
romands de sécurité sociale, 2001, n° 27, pp. 9-30

MAHON Pascal, “Droits sociaux et réforme de la Qingon”, in: Mélanges Jean-Francois
AUBERT, Bale, 1996, pp. 385-403

MALINVERNI Giorgio, “L'interprétation jurisprudenglle du droit d’obtenir de l'aide dans des
situations de détresse”, in: Mélanges LUXNISDHABER, pp. 427-436

ROSSINELLI Michel, Les libertés non écrites, ThéSenéve, 1987

C. Comparative law

MATSCHER Franz (ed.), La mise en oeuvre des dextsnomiques et sociaux; aspects nationaux,
internationaux et droit comparé, Kehl am Rein, 1991

Il. Second Part

BRENNE Anke, Soziale Grundrechte in den Landesgstfagen, Reihe: Verfassungs- und
Verwaltungsrecht unter dem Grundgesetz, Lang, Fetarkfurt, 2003, vol. 30

RIEPE Hilmar, Soziale Grundrechte in den Verfassunder Lander Brandenburg, Mecklenburg-
Vorpommern, Sachsen, Sachsen-Anhalt und Thiringan Beitrag zur Verfassungsentstehung in
den neuen Bundeslandern, Reihe Hamburger Studiem =Hulturverfassungs- und -
verwaltungsrecht, vol. 6, 1996

93



Céline Fercot
DIETLEIN Johannes, Die Grundrechte in den Verfageunder neuen Bundesléander — zugleich ein
Beitrag zur Auslegung der Art. 31 und 142 GG, Mgl 993

FISCHER Peter Christian, Staatszielbestimmungedein Verfassungen und Verfassungsentwurfen
der neuen Bundeslander, Verlag V. Florentz, Redbt®mschaftliche Forschung und Entwicklung,
Munchen, 1994

KUTSCHA Martin, “Soziale Grundrechte und Staatdmstimmungen in  den neuen
Landesverfassungen — Nostalgische Wunschformen jodétiables Orientierungsprogramm?”,
ZRP, 1993, 339-344

MACKE Peter (ed.), Verfassung und Verfassungsgtsimrkeit auf Landesebene, 1998

STARCK Christian, STERN Klaus, BACHOF Otto, GECK MWalm Karl, SCHMIDT Johann,
Landesverfassungsgerichtsbarkeit, Bande I-11l, 1983

- Band | : Geschichte, Organisation, Rechtsverhlaig
- Band Il : Zustandigkeiten und Verfahren der Lawefassungsgerichte
- Band Il : Verfassungsauslegung

ISENSEE Josef, “Fortgeltung des saarlandischenafigierungs-Artikels unter dem Grundgesetz —
Eine bundesstaatliche Normenkollision”, D6V, 1987, pp. 233-238

VITZTHUM Wolfgang Graf, “Auf der Suche nach eineroz#o-6konomischen Identitat? -
Staatszielbestimmungen und soziale Grundrechte iarfagsungsentwirfen der neuen
Bundeslander-, VBI.BW, 1991, n° 11, pp. 404-414

VITZTHUM Wolfgang Graf, “Soziale Grundrechte und a&tszielbestimmungen morgen -—
Landesverfassungsgebung und Grundgesetzreform’,, 7981, 695-711

WERMECKES B., Der erweiterte Grundrechtsschutz iren d Landesverfassungen. Zu
Erscheinungsformen, Wirksamkeit und Bestand wedteegder Landes-grundrechte im
Bundesstaat des Grundgesetzes, Diisseldorfer Ressgsachaftliche Schriften, Band 13, Nomos
Verlagsgesellschaft, Baden-Baden, 2000

94



The Improbable Justiciability of Social Rights ier@any and in Switzerland

Appendix

Swiss Constitution123

Title 1 : General Provisions

Article 2 [Purposé

(1) The Swiss Federation protects the liberty aglats of the people and safeguards the independence
and security of the country.

(2) It promotes common welfare, sustainable devekt, inner cohesion, and cultural diversity of the
country.

(3) It ensures the highest possible degree of ezpdrtunities for all citizens.

(4) It strives to safeguard the long-term preséowadf natural resources and to promote a just and
peaceful international order.

Title 2 : Basic, Civil, and Social Rights
Chapter 1 : Basic Rights

Article 11[Protection of Children and Adolescdnts

(1) Children and adolescents have the right toiappmtection of the personal integrity and to
promotion of their development.

(2) They excercise their rights according to tlajpacity to discern.

Article 12[Right to Aid in Distress
Whoever is in distress without the ability to tateae of him- or herself has the right to help and
assistance and to the means indispensable fa difin human dignity.

Article 19[Right to Primary Educatign
The right to sufficient and free primary educatisguaranteed.

Chapter 3 : Social Goals

Article 41 [General Provisions]

(1) The Federation and the Cantons, in additigpetsonal responsibility and private initiative,
furthers the achievement that

a) every person shares in social security;

b) every person, for his or her health, receivesicessary care;

c¢) families as communities of adults and childrem@otected and supported;

d) workers can sustain their living through worldanadequate conditions;

e) people looking for housing can find for themssland for their family adequate housing at
acceptable conditions;

f) children and youths as well as people of worlagg can further their education and training
according to their abilities;

g) children and youths are encouraged in their ldpweent to become independent and socially
responsible persons and are supported in theialsacaitural, and political integration.

(2) The Federation and the Cantons are workingridsvine goal that every person is insured against
the economic consequences of old age, disablilitgss, accidents, unemployment, maternity,
orphanhood, and widowhood.

123 Translation : http://www.servat.unibe.ch/icl/sz000.html.
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(3) They try to achieve the social goals withinitleenstitutional competencies and with the resesirc
available to them.
(4) From social goals no direct claims to statesglies may be derived.

Basic Law?**

Article 1 [Human dignity]

(1) Human dignity shall be inviolable. To respentl grotect it shall be the duty of all state auitiyor

(2) The German people therefore acknowledge inbleland inalienable human rights as the basis of
every community, of peace and of justice in thelgor

(3) The following basic rights shall bind the ldgtsire, the executive, and the judiciary as digectl
applicable law.

Article 3 [Equality before the law]

(1) All persons shall be equal before the law.

(2) Men and women shall have equal rights. The staall promote the actual implementation of
equal rights for women and men and take stepsrtongte disadvantages that now exist.

(3) No person shall be favored or disfavored besafisex, parentage, race, language, homeland and
origin, faith, or religious or political opinionslo person shall be disfavored because of disability

Article 6 [Marriage and the family; children bornteide of marriage]

(1) Marriage and the family shall enjoy the spepialtection of the state.

(2) The care and upbringing of children is the retright of parents and a duty primarily incumbent
upon them. The state shall watch over them in @r@opmance of this duty.

(3) Children may be separated from their familigaiast the will of their parents or guardians only
pursuant to a law, and only if the parents or giaagifail in their duties or the children are othise

in danger of serious neglect.

(4) Every mother shall be entitled to the protattmd care of the community.

(5) Children born outside of marriage shall be pted by legislation with the same opportunities for
physical and mental development and for their osih society as are enjoyed by those born within
marriage.

Article 7 [School educatidn

(1) The entire school system shall be under thersigion of the state.

(2) Parents and guardians shall have the righ¢tadd whether children shall receive religious
instruction.

(3) Religious instruction shall form part of theyoéar curriculum in state schools, with the excapti

of non-denominational schools. Without prejudicéhte state’s right of supervision, religious
instruction shall be given in accordance with gngets of the religious community concerned.
Teachers may not be obliged against their willit@ geligious instruction.

(4) The right to establish private schools shalgbaranteed. Private schools that serve as aliezaat
to state schools shall require the approval oSta¢e and shall be subject to the laws of the Lidnde
Such approval shall be given when private scha@sat inferior to the state schools in terms efrth
educational aims, their facilities, or the professil training of their teaching staff, and when
segregation of pupils according to the means of gaents will not be encouraged thereby. Approval
shall be withheld if the economic and legal positid the teaching staff is not adequately assured.
(5) A private elementary school shall be approvelg o the educational authority finds that it sesv

a special pedagogical interest or if, on the appba of parents or guardians, it is to be esthblisas

a denominational or interdenominational schoolsoa @chool based on a particular philosophy and no
state elementary school of that type exists imtheicipality.

(6) Preparatory schools shall remain abolished.

124 Translation issued from the Comparative Law Sotsetebsite] http://www.iuscomp.org/gla/statutes/GG.htm
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Article 20 [Basic institutional principles; defenskthe constitutional order]

(1) The Federal Republic of Germany is a democsatet social federal state.

(2) All state authority is derived from the peogteshall be exercised by the people through edesti
and other votes and through specific legislatixecative, and judicial bodies.

(3) The legislature shall be bound by the congtital order, the executive and the judiciary by law
and justice.

(4) All Germans shall have the right to resist pryson seeking to abolish this constitutional grider
no other remedy is available.
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Social Rights in the UK at the Beginning of the 21<Century

William Baugniet

Abstract

This article provides a critical overview of socights in the UK from a legal perspective. It aitos
identify and comment on the general characteristias the specificities of social rights in the Bt
context. It starts by addressing the notion of aadghts before setting out the relevant legalrses.

At the substantive level, the article first expwri@abour law rights, which are specific to the
workplace. The spotlight then turns to social rigint the welfare state (health, education and kocia
protection).

Defining the Notion of Social Rights in the UK

There is no legal definition of social rights unaeational law in the UK. The general challengeois t
say what the notion includes and excludes. For Makshall, social rights “covered the whole range
from the right to a modicum of economic welfare @edurity to the right to share in full in the sci
heritage and to live the life of a civilised beiagcording to the standards prevailing in sociéty”.
Marshall promoted a chronological paradigm basethoge generations of rights: civil, political and
social rights This categorisation has attracted much debatend?atriticises any ideological divide
that would obscure the rights’ “unitary moral hagi¢”; she refers to a “moral and existential oyerla
and indivisibility of civil and political rights ahsocio- economic rights’De Burca refers to “rights
which concern economic and social well-being” aatses the issues of redistribution and social
justice’; Fabre evokes “rights which individuals have agaihose in a position to help themMer

list includes rights to adequate income, educathmusing, health-care and rights in the workplace.
Langford’'s comprehensive and transnational studgoaial rights focuses on their quality as human
rights.® It seems there is no uniform concept of sociahtsgin the UK, nor even internationally.
Clearly, social rights are not a closed conceptreeetl to evolve to meet the needs of society.

The Sources of Social Rights in the UK

The United Kingdom has an unwritten constitutioarlmentary sovereignty and the rule of law are
the key principles that govern the functioning oitiBh democracy. Social rights are first and foosm
determined by the laws enacted by each parlianmehtlae policies put in place by each government.
Some argue that the British constitution does mshene social rights as suctOthers support the

T.H. MARSHALL, Citizenship and Social Class, Lond&gutledge (1959)

For Marshall, civil rights were achieved in"l8entury, political rights in ¥®century and social rights in 2@entury.
E. PALMER, Judicial Review, Social Economic Rightsl &#ime Human Rights Act, Hart (2007) p. 2 & 13

G. DE BURCA in G. DE BURCA and B. DE WITTE (Eds.), Sd&aghts in Europe, Oxford (2005) p.4

C. FABRE in Social Rights in Europeupranote 4) p. 17

See M. LANGFORD, “Asserting social rights in a Md#tyered system” in Social Rights Jurisprudence:eEjimg
Trends in International and Comparative Law. EdLIMNGFORD, Cambridge (2009).

In the opinion of C. Fabre “it does not specifyiabcights, the fulfilment of which is grounded the importance of
ensuring that a basic need is met”.” See Social RighEurope,gupranote 4) p.18
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view that “the advantage of not having a writtemstdutional document is that the constitutional
arrangements are sufficiently flexible to enablkenttto accommodate the vicissitudes of Iffe.”

There is a transnational aspect to social righte UK is a member state of the European Union and
the Council of Europe. These legal systems alswigieoa source of social rightsSome rights
penetrate the UK’s legal systetfhdlirectly or indirectly.

EU law provides a source of directly effective sbcights. Article 141 EC grants men and women a
right to equal pay for work of equal value. There &uropean regulations that protect the social
security rights of migrant workers, namely by ‘cdioating’ the social security systems of the member
states, including the UK. In addition, numerous directives affecting thentigof workers have been
implemented into national law. However, the UK kaBistory of opting out of certain EU texts that
contain social goals or enact social rights, whials led to divisions with its European partréra.
recentl(;:xample in 2007 is the British (and Poligbrout concerning the EU Charter of Fundamental
Rights.

In 1966, the UK recognised the rights of its citiggo petition the Court in Strasbourg for violaso

of the European Convention of Human Rights (ECHR)e Human Rights Act 1998 (HRA)
implemented the provisions of the ECHR. These sighit now enforceable before the British courts.
One may argue that the HRA is now part of the 8rittonstitutioff but there are still calls for a new
constitutional settlement.

Other sources of social rights have been lessteféec’he European Social Charter of 1961 has been
influential politically but does not provide indduals with justiciable rights. The UK has acceéd

of the 72 rights in the 1961 Charter, but it hasratified the additional rights in the revised @ba of
1996° This reflects the ‘pick and choose’ approach tféen characterises international social law.
The UK is also a signatory to the United Nationgednational Covenant on Economic, Social and
Cultural Rights (1996) and around 80 conventionthefinternational Labour Organisation (ILO).

Discussing social rights entails identifying theipgents of rights (workers, citizens, residentsl an
refugees), focusing on the providers of rights (eygrs and the state) and analysing relevant social
obligations in their context. The obligation on doyers to respect workers’ social rights will be
analysed in Part . Moreover, the obligation to pgnwith and promote social rights, which applies t
governments and public bodies through their roliaéwelfare state, will be dealt with in Part Il.

See C. BARNARD, The Fundamentals of EU Law Revisitedofd University Press (2007) p.11
H. COLLINS, K. EWING and A. MCCOLGAN, Labour Law, Teand Materials, Hart (2005) p. 32

9 There are three legal systems in the UK: Scotldimdthern Ireland, England & Wales.

™ The current main coordination Regulation 1408/7b ige replaced by Regulation 883/2004.

2 The UK was the only member state that opted ouhefSocial Protocol to the Maastricht Treaty. TH€s political

concern was that its social content might confliith British legal culture or hinder the competitiess of the British
economy. After its election in 1997, the Labour &mment ended the opt-out. When the Treaty of Ardate came
into force on 1 May 1999, it incorporated the SbEiatocol.

See the argument by Catherine Barnard that the kot is merely a clarification in C. BARNARD, The ©Sput for
the UK and Poland from the Charter of FundamentahRigTriumph of Rhetoric over Reality?” in S. GRILLER X
ZILLER, The Lisbon Treaty. EU Constitutionalisatioritiout a Constitutional Treaty?, Springer, Wien, N¥ark,
(2008), p.257-283

“The Human Rights Act is a unique piece of legiskat It does not set out to deal with any particuféschief or address
specifically any discrete subject area within the.l1t is a type of higher law affecting all otHaws” see J.X. KELLY,
Overview of Human Rights in  Further and Higher Ealian, 18 March 2004 at
http://www.jisclegal.ac.uk/humanrights/humanrights

In 2006, David Cameron argued in favour of “A Mau@ritish Bill of Rights” and in 2007, Gordon Brown gegted
the UK needs a Constitution that is “clear” abotizens’ “rights and responsibilities”.

H. COLLINS, K. EWING and A. MCCOLGAN, Labour Lawsiipranote 9) p. 35
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l. Social Rights in the Workplace: The Realm of Lalbur Law

According to Deakin and Morris, labour law is defthby its subject matter and by reference to
intellectual traditiort” A narrow view of labour law concerns the rules going the employment
relationship. A broader perspective, describesamrtiative framework for the existence and operation
of all the institutions of the labour markéf For presentational purposes, the following analysi
distinguishes between social rights that fall withindividual labour law by contrast with those
stemming from collective labour law (on industrelations) although most authors recognise both are
connected.

A. Rights Deriving from Individual Labour Law

The employment contract

The starting point for determining social rightsthe employment relationship is the contract of
employment, which in the UK is viewed as a contfacthe hire of services. The central obligatien i
the exchange of work for wages. Common law resfeedhe freedom of contract has meant that the
employers and employees have remained relatively fo determine the terms of their relation.
Historically, oral contracts were the norm untiétmiddle of the 20 century. The courts developed
default rules applicable to most working arrangetsemsing the technique of implied terms (e.g. the
employees’ duty of loyalty and the employer’s dotynutual trust and confidence).

Compulsory restrictions in the workplace

In labour law, one may distinguish between thrg@esyof regulation: “mandatory standards backed by
a criminal process, civil law rights supported bdividual claims for compensation, and collective
self-regulation®® National legislation ranges from general prohinig (e.g. child labour) to
specialised labour law rights and obligations, \uhily to redress the imbalance in power between
employers and employees. For example, in 1971 thmitery claim for unfair dismissal was
introduced to “provide mandatory standards to abritie employer’s exercise of the discretionary
power of dismissal” usually through the employeeki®y compensatioft.

Health and safety

Historically, health and safety issues have beereged by a combination of types of regulation.
They have been the subject of mandatory standaits aximinal sanctions attached for non-
compliance ever since the™@entury. In 1974, the Health and Safety at Work #et basic safety
standards. The UK has also implemented several Ecfives on health and safety. Health and
Safety Inspectors may prosecute employers for brgake rules. The employer also has an implied
obligation under the contract of employment to taedé@sonable care of the health and safety of his
employees. Employees can bring a claim for comg@msan tort law where there is a breach of the
employer’s duty of care.

S. DEAKIN and G. MORRIS, Labour Law, Oxford, (200p)1

S. DEAKIN and G. MORRIS supra note 17) p. 1&2. In the 1950s, Kahn-Freund stiéshe “functional inter-
dependence of positive law with extra-legal sounfeggulation, in particular collective bargaining

18

9 This has led to “great diversity in the types oftractual relations through which work is perfodrieSee COLLINS,
EWING AND MCCOLGAN, (supranote 9) p. 70
See COLLINS, EWING AND MCCOLGAN supranote 9) p. 15

This right is now consolidated in the EmploymengiiRs Act 1996.
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Anti-discrimination laws

The right not to suffer certain types of discrintina in the workplace is considered here as a kocia
right (as well as being a human right with civildgpolitical connotations¥ The law often provides a
greater level of protection against discriminatioremployment than in other social relationships. A
the workplace provides a specific forum for tacglidiscrimination of all kinds, thus UK anti-
discrimination legislation is extensive.

Reconciling work with family life

The work/life balance is especially relevant to kiog women who still do the bulk of childcare.
Current law on maternity/paternity leave has bedtitised as inadequafé.The UK has introduced
legislation on part-time work and the right to reguflexible working but there is also a need for
better quality, affordable and accessible childCare

The regulation of working time

Workers need to have time off, for health and gafelasons and for improved quality of life.
However, many workers in the UK still work excessivours due to limitations in both UK and EU
legislation” The UK has used the opt-out from the 48 hour marinper week that is in the Working
Time Directive?” The Trades Union Congress (TUC) points to the ‘arsé abuse of the opt-ouf.
Moreover, a report by Barnard, Deakin and Hobbgrseto employees’ concern about “internal
professional pressure” and “unspoken threats tosgdurity”, reflecting the UK’s culture of long
working hours’®

Employee information, consultation and participatio

Business transfers or restructuring, employer wresaty and collective redundancies tend to have
adverse repercussions on employees. UK law, shap&d) Directives, provides a relative degree of
protection, e.g. in the event of employer insolyeficHowever, there may be a mismatch between
rights and reality concerning information and cdtaion in business transfers. In practice, there i

often a gap between signing and completion of stetion. Many employers only consult during that

2 For example, the prohibition of race discriminat&pplies not just in employment but also in edocaand housing, in

the provision of goods, services and facilities tmthe conduct of public authorities.

It includes: the Equal Pay Act 1970, the Sex Disitration Act 1975, the Race Relations Act 1976, Bisability
Discrimination Act 1995, the Employment Equalityef®al Orientation) Regulations 2003 and the Emplayriguality
(Religion or Belief) Regulations 2003. UK law on semdarace discrimination have domestic origins buti-an
discrimination law has also been influenced a IptEJ law. Age-discrimination became unlawful follmg the
Employment Equality (Age) Regulations 2006.

See H. WILKINSON and I. BRISCOE: The Price of Familglues (London, Demos, 1996)
See H. COLLINS, K. EWING AND A. MCCOLGAN supranote 17) p.368

The Working Time Regulations 1998 implement the Mfay Time Directive 93/104/EC (amended by Directive
2003/88/EC).

The derogation in Article 18(1)(b)(i) of the Wonkj Time Directive is used in Regulations 4 & 20t ¥Working Time
Regulations 1998

TUC, Working Time Directive Review 2003: the usel abuse of the opt-out” in the UK
‘Opting out of the 48-hour week’, C. BARNARD, S. DERK& R HOBBS, Industrial Law Journal, December 2003

Employees’ claim to wages due in the 4 monthsrproinsolvency is treated as preferential debtifa unsecured
creditors). Unpaid wages can be claimed from thi&oNal Insurance Fund in certain conditions.
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period, once the deal has already been agreedhughgurely too late to have any genuine impacé Th
UK has been condemned in the past for unduly oéistgi the obligation to consult prior to a transfer

Historically, there has been little legislationtire UK for the participation of employees in théaab

of the workplace. The resistance by the British &oment to the EU approach changed when the
Labour party came into power. This resulted in thlementation of EU legislation for the
information and consultation of employeééd.he Employment Relations Act 1999 contains measure
to develop partnership at work and requires empiot@ recognise trade unions where a majority of
the staff want i

The National Minimum Wage

The importance of a decent wage was mentioned hwiiston Churchill in the House of Commons
in 1906. In 1909, Parliament regulated wages inpawd industries through the Trade Boards Act and
passed a second Fair Wages Resolution that wasvkdl by another resolution in 1946. Collective
bargaining on wages took place through Wages ChuriEhe UK’s Fair Wages Resoluti§nwas
abolished in 1983 by the Thatcher Government. ©81Bony Blair's Labour Government brought in
the National Minimum Wage, hailed as helping ovaniflion workers avoid ‘poverty pay’. As at 1
October 2009, the current National Minimum Wagg5s80 per hour.

Work is a key means for individuals to fulfil thepotential and contribute towards social and
economic progress. It is a way for wealth to beegaied and (hopefully) shared. Respect for allatoci
rights in the workplace is cruci#il. The recent financial crisis has focused on theesses of the
current system of capitalisth.The crisis has highlighted the need for both maticand global
measures to protect the jobs of many workers whigskhoods are at risk. Some of these measures
need to be taken by the state while other meashi@mdd be taken through social dialogue and respect
for collective labour law.

B. Rights Deriving from Collective Labour Law

Collective bargaining

Collective bargaining in the UK has reduced witle tthecline of union representation. Collective
agreements are presumed unenforceable unless thergois stated in the agreen®nor the
agreement is with a union recognised by the empf8yelowever, social dialogue remains an
important feature of European labour law as emgkdsby the late professor Bercus&b®ne social

31 SeeCommission v UKC-382/92.

The European Works Council Directive 94/95 was rckéel to the UK by Directive 97/74 and was impleredriy the
Transnational Information and Consultation of Empley Regulations 1999. Furthermore, Directive 200BQ4
established a general framework for informing andstilting employees; it has been implemented bylrfamation

and Consultation of Employees Regulations 2004.

32

3 Inits first term, one key focus of the Blair Gowerent was on promoting a “stakeholder society”.

For an analysis, see the thesis by B. BERCUSSONWrajes Resolution. Mansell (1978)

Other social rights in the workplace, such asripbt to sick pay, data protection and protection ‘ivhistle-blowing’
have not been mentioned here due to lack of sgtmaugh they are also important.

34
35
% The media has homed in not just on institutionefficiencies but also on bonuses paid to bankedsbaisinessmen with
the severest condemnation targeting “rewards farréd.

See s.179 of Trade Union and Labour Relations (Giolagion) Act 1992

See Schedule 1 of the Employment Relations Act 1999

B. BERCUSSON. The Conceptualization of European Labaw;, Industrial Law Journal, March 1995.
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goal is that the recognition of workers’ rights BEtiropean level should filter back to the UK,
preferably through binding instruments.

Freedom of association

Workers have the right to join (or not to join) rade union. The Human Rights Act 1998 and the
freedom of association contained in Article 11 halready shaped collective labour law.Wilson
and Palmer v UK [2002]IRLR 568he European Court of Human Rights found the bHKieach of
the right of freedom of association under Article dn the basis that section 146(1) (a) of the Trade
Union and Labour Relations (Consolidation) Act 199PILRCA) allowed employers to use financial
incentives to encourage employees to give up traden rights. Another important case on the
freedom of association wasoung, James and Webster v United Kingdom [1981RIR08* A
significar;zlcase dealing with Article 11 HRA 1998dastrike action in UK idJnison v UK [2002]
IRLR 49

The right to strike

The law in the UK takes a “narrow view of legitinaastrike action and does not recognise
secondary action taken in solidarity with other keys from a separate undertaking, i.e. where the
employer of the workers on strike is not part of thade dispute. There is a contrast between legal
rhetoric and reality given that the UK has signlegt (may be in breach of) a number of human rights
instruments which promote the right to strike. 99, the Court of Appeal ibondon Underground v
RMT recognised that a fundamental right was at stikae key feature of the right to strike in the UK
is its indispensable connection with trade uniams eollective bargaining'

Although the right to strike can be seen as a foregdal right, one might argue that in practiceehisr
no ‘absolute’ right to strike in the UK but thatrzén levels of protection and immunity apply in
prescribed situations. TULRCA provides employeethwarying levels of protection against unfair
dismissal (including certain cases of automaticatiyair dismissal). It also offers statutory immiyni
for action that would otherwise attract common |Bability (e.g. the tort of inducing breach of
contract), providing that certain conditions (sabsitve and procedural) are nfet.

The employer has several courses of action avail@bteal with industrial action. The most obvious
is not to pay the employees for the time spenttdkes In limited circumstances, an employer may

0" The court held the requirement on the applicamisih one of the unions specified in a closed shgement between

British Rail and the railway unions was a breach dfcfe 11 as there was no such requirement atithe they were
engaged and if they did not join the union, theylddose their jobs.

*1 The case concerned an alleged breach of ArticHelre an injunction restrained a strike fallingside the definition of

“trade dispute”. The European Court of Human Righgkl ta prohibition of a strike was a breach of Adit¢1(1) but
dismissed the application on grounds that the aegtcomplied with Article 11(2) as it was a profanate measure
necessary in a democratic society to protect otfiershere the employer).

See H. COLLINS, K. EWING AND A. MCCOLGAN,supranote 17) p. 867: “the legal controls introduceattei 1980
are so tight as to make it very difficult for indiial action to be taken within the limits of thenl”.

London Underground¢t RMT[1996] ICR 170 p.181

“The right to strike is an essential element ia grinciple of collective bargaining.” per Lord \Whit in Crofter Hand
Woven Harris Tweed Veitch[1942] AC 435. Union involvement in strike actigriot just a logical relationship but is
also in practice a legal requirement. Contrast Witnch law where the right to strike is an indidtoonstitutional right
exercised collectively but with no need for uniamalvement.

42

43
44

%> These conditions are summarized as follows: (mguist be in contemplation or furtherance of a trdidpute (the “golden

formula”); (b) it must have the support of a ballodomplying with TULRCA ballot/voting proceduresy) (it must have
been properly initiated (complying with TULRCA natiprocedures); and (d) there must be no reasoingansmunity
to be lost (e.g. unlawful secondary action).
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dismiss employees on strike, either selectivelynot selectively. This depends on whether the
industrial action is considered to be ‘official.€i authorised or endorsed by a trade union) or
‘unofficial’. Employers may also apply to the Higtourt for an injunction to prevent certain actions
from continuing®

On the right to strike in the UK and its relatioipslwvith EU law, one cannot fail to make a brief
mention of theLaval andViking case$’ The right to strike was declared a “fundamenigiti by the
ECJ but “the exercise of that right may none thes lbe subject to certain restrictions” and is to be
protected “in accordance with Community law andaratl law and practices” which (as seen above)
are restrictive in the UK. The fact that strikei@actmay constitute an unlawful restriction on the
internal market appears to have “chilled industaation in the UK” as recently mentioned by
Catherine Barnar®.

Enforcing social rights

The question of the enforceability of social rightsinot be avoidetl.Professor Bercusson rejected a
simple dichotomy between justiciable and non-justie rights® Sometimes, enforcing rights
judicially is neither the ‘be all and end all' ntine most effective method of settling a dispute.
Alternative methods of resolving work related digsu are being promoted much more (e.g.
mediation). The existence of a legal frameworluisdamental to lay down core labour rights but it is
equally crucial that workers and employers shoukb sstrive to work together and overcome
differences through negotiation in order to rasdeour standards. According to Simon Deakin, labour
law is necessary in order to prevent the markenfdestroying our sociefyf. The stakes are just as
poignant in the context of the welfare state. Theué of enforcing social rights is key in the
fundamental areas of health, education and so#tgtion.

Il. Social Rights and the Welfare State: Health, Edcation and Social Protection

In Part I, we note that state responsibility i tocial sphere remains a key challenge todayen th
UK. Sections A and B deal with the issue of how Bhitish welfare state engages in social solidarity
by pooling resources in the fields of health andcation. Section C addresses the question of social
protection of individuals who due to a lack of medind themselves in a vulnerable position in
society.

% An injunction will be available if employees orians are taking disruptive industrial action th&hdt in contemplation

or furtherance of a trade dispute, unprotectedrsany action or action for a purpose not within sketutory immunities,
or spontaneous “wildcat” action taken without ddtal

International Transport Workers FederatiorViking LineC-438/05;Laval un Partneri LtdC-341/05

Comment made at the Memorial Conference in honoWBri@n Bercusson and Yota Kravaritou held at the pean
University Institute on 23 and 24 October 2009.

47
48

49 see J. KING, Asserting social rights in a Multi-layered systeim Social Rights Jurisprudence: Emerging Trends in

International and Comparative Lasupranote 6).

0" An intermediate category of “rights that are magyvtowards justiciability was introduced, see B. BERCOSISn G. DE

BURCA and B. DE WITTE, Social Rights in Europsypranote 4), p.17
1 Comment made at the Memorial Conference in honoBriah Bercusson and Yota Kravarit@aupranote 48)
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A. Health Care through the NHS: A Generous, Egalitan but Discretionary System

Public health in the UK is delivered through thdibi@al Health Service (NHS) that was born 60 years
ago out of a long-held ideal that good healthcamilsl be available to all, regardless of wealtAt

its launch on July 5 1948, Aneurin Bevan, minisiEhealth, stated the NHS’s three core principles:
(a) that it meet the needs of everyone; (b) thiag¢ ifree at the point of delivery; and (c) thdietbased
on clinical need, not ability to pay.

These principles have guided the development oNtH& over more than half a century and remain
true today although they have since been add&d to.

The cost of the NHS (funded centrally from natiol@aiation but managed locally through NHS trusts)
puts huge strain on the public purse. Neverthelbgse is currently a cross-party consensus tleat th
NHS should continue to be free at the point of ascas emphasised by David Cameron, leader of the
Conservative party in oppositich.

As a general rule, the NHS is free at the poinisa for anyone who is resident in the UK — mor@ tha
60 million people — making it a very generous Healare system. It is also wide-reaching and
egalitarian. All students registered on a recoghsmurse in the UK are able to register with a digct
regardless of their nationality. This goes beyotas required under EU law as member states may
require students from other member states to halexjumte medical cover as a condition of
residencé® However, there are limits to the generosity of \¢S: e.g. patients may incur charges for
some prescriptions and optical and dental servi€eme considers that such economic barriers have
negative effects on dental and optical health, thie® may argue they should be free as part of the
NHS or that any charge be kept affordable.

There have also been inadequacies where patievdssiiffered. A criticism that was rife in the 1990s
concerned waiting lists of patients needing healthclmprovements have undoubtedly been made but
it remains a genuine concern. Patients are sutette actions and decisions of those managing the
NHS, with limited scope for intervention by judgd3almer discusses the boundaries of “Judicial
Intervention in Prioritisation Disputes regardingalthcare”™® She distinguishes between the role of
the courts in the scrutiny of public authority dgans concerning delay or refusal of public serwice
grounds of resources and the role of the courtdisputes that address fundamental questions of
medical ethics and human rights (e.g. the artifipimlongation of life). On health care rationing,
Palmer refers to the well-known caseRé B*’ She also points to the scrutiny of NHS policies by

public administrative law, both from the optic efjltimate expectations and the meeting of individua

2 The NHS covers everything from antenatal screeaimdjroutine treatments for coughs and colds tm dy@art surgery,

accident and emergency treatment and end-of-life.cBhe NHS has grown to become the world’'s largestlicly
funded health service. To quote its website, theSNBI also “one of the most efficient, most egabkitarand most

comprehensive.”

> In July 2000, a full-scale modernisation progranohéhe NHS was launched. New principles were adaeduding the

need for the NHS to “shape its services arouncht#els and preferences of individual patients, flanilies and their
carers” and to “treat patients as individuals, wéhpect for their dignity.”

See the Speech by David Cameron to the King's Bmndl January 2006
On the rights of residence and free movement otHlzens, see Directive 2004/38 of 29 April 2004.
E. PALMER, Judicial Review, Social Economic Rightsl dme Human Rights Acts@pranote 3) p.197

R v Cambridge Health Authority, ex parte[B995] 1 WLR 898;The health authority refused toyide further treatment
for a young girl with leukaemia, on grounds that &xpenditure involved would not reflect an effitieise of resources,
given the small chance of success and its respititysitor funding the care of other patients. Thecision at first

instance recognised it was for the health authadoitgetermine the distribution of resources buntes to the need for
transparency and substantial objective justificeito be shown where the exercise by a public lobég discretion may
infringe a fundamental human right. However, the i€afi Appeal held the health authority could notéected to

advance reasons to justify the fairness of a réfumsed on considerations of resource allocatimting there could be
no evaluative role for courts distinct from thataafministrators.
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needs, as in the case@bughlan®, as well as from the perspective of challengingtional allocation
policies, as in the case Bodgers’ (funding of Herceptin for breast cancer patiendi$finguished
fromRe B

EU law has enabled patients to seek treatment heromember states, partly thanks to judicial
activism from the EC% It is not uncommon for English patients to go tarfee for routine operations
such as hip replacements. The caseMaltts C-372/04 concerned the right of a British patient
receive treatment abroad at the expense of the WMBe ECJ recognised the conflict between the
UK discretionary system of health care and one dase socio-economic entitlements. In its
judgment, the ECJ stated that “economic concergerding the impact on other patients were external
to the assessment of any patient’s pathologicadiion on which decisions about treatment should be
based”. It also rejected grounds based on the tweadoid disrupting waiting lists. As a result, “reo
transparency and patient-centred decision-makiegegquired within the NHS than were previously
considered possible or necessdry.”

B. Education: Parental Choice and Responsibilitycéess and Government Investment

As Tony Blair famously stated: “Ask me my three maiiorities for Government, and | tell you:
education, education, and education.” This struakhard with the British electorate in 1997, for
whom ‘Education’ was the top priorif§.

Government has invested billions in education mden national law, the legal burden for ensuring
that children receive a proper education lies vptrents, not the state. Under section 7 of the
Education Act 1996, parents are responsible forimgagure that their children of compulsory school
age (5-16) receive full time education that is &l to the child’s age, ability, aptitude and ty a
special educational needs the child may have. dlligation is policed by local authorities who are
required to identify children not receiving a shieeducatiofi*

Under Article 2, Protocol 1 of the ECHR, implemeahie the HRA 1998, “No person shall be denied
the right to education.” The right to education ¢@nseen as ‘negative’ in that children and young
people have “a right not to be excluded from thisteag means of instruction and trainin’Indeed,
Kelly mentions that “the state does not have arsjtipe obligation to provide or subsidise a paticu
type of education but if it does offer such prosisbr subsidy, it must make it freely availableatid.
Restricting access to education is therefore ekegch of the right to education.

Fabre argues that the HRA 1998 “explicitly gramidividuals a right to education but as part of what
is necessary for the effective exercise of (pallicitizenship™®® She criticizes the fact that (in her
opinion) “education is not to be valued for its trdsution to individual welfare” in the UK but args

instead that it draws its strength from its conioectvith civil and political rights. It is true thahe

8 Rv North East Devon Health Authorjtgx parte Coughlai2000) 51 BMLR1;[2000] 3 All ER 850

R (on the application of RodgenrsBwindon Primary Care Trus2006 EWHC Admin 357
See in particular the landmark case&ohll C-158/96 andDeckerC-120/95

Arguing for transparency and clear criteria resimg the discretionary power of the decision-mgkiody, the Advocate
General criticised the absence of a clearly defipextedure for considering applications for treattrebroad and the
apparently “unlimited discretion” enjoyed by NHSdies. He rejected the justification put forward twe decision-

making body for refusing authorisation that wasdldasn the fact that it would be possible to provigatment within the
target set under the national system.

T. HERVEY: Mapping the Contours of European Healdfivland Policy (2002) European Public Law
Speech given by Tony Blair at the Labour Party Camfee on 1 October 1996

Truancy may be dealt with by a school attendamdercand as a last resort parents may face prasecut
J. KELLY, Legal Information Officer JISC Legal Infmation Service 18 March 2004.

Social Rights in Europes@pranote 4) p.18
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British approach to parental responsibility andicb@olours the nature of education as a legat iigh
the UK. However, one may dispute the point thatdstribution to individual welfare is valued less
than in other countries. The legal burden simpg lvith parents. State expenditure on educatian is
more telling indicator of its value in British sety®’ Indeed, for Palmer, the right to education
“demands expenditure by the state” on this socanemic right>®

The private (independent) sector plays an impontalet in education in the UK and mainly includes
children from middle-class families as well as thdeom a wealthier backgroufitl Pressure has
recently mounted on private schools to justify theharitable status by making additional social
contributions, e.g. through community work and parships with state schools. This new approach
may be interpreted as a ‘social contract’ betwéenstate, private schools and their pupils, reagiri
‘consideration’ for the right to provide and reaindependent education.

Higher education is an area that has caused muuhogersy since 1998 when students in England
were charged tuition fees for attending univer§iticcess to university has become a financial issue:
critics claim many will be put off from studying euo the debt they will incur. The UK also has a
geographic divide where access to higher educaibetter or worse depending on which side of the
border a student is on. Political devolution hdevatd the Scottish executive not to charge students
ordinarily resident in Scotland. Under EU law, thiay result in examples of reverse discriminatisn a
other EU nationals will not have to pay tuitiongea Scotland in contrast with British students s&#o
parents are living in England.

C. Social Security and Social Protection: From PatyePrevention to Human Dignity

Historically, for centuries there has been Britisgislation that was designed to reduce poverty.
Indeed, since the time of King Richard Il in thé"lgentury, the law has been used to regulate the
treatment of the podf. Poor Laws are the predecessor to social securifgritain. However, the
nature of today’s laws in the field of welfare aswtial security rights is very different from thed?
Laws of the past Indeed, the construction of social security amvielfare state, which took place in
the UK at the end of the Second World War, heralledw era for social rights.

Deakin and Wilkinson describe how Beveridge plaeglular and stable employment at the core of
the system of social security, culminating in thatibhal Insurance Act 1946. Beveridge’s idea was
for social insurance to operate as a legal entéf@mather than a form of charity: “benefits inuret

for contributions, rather than free allowances frthra state, is what the people of Britain want.”
Today, the UK provides a whole host of social siglenefits, ranging from unemployment benefits,
to family benefits, to old age pensions. A fult lin be found on the website of the Department for
Work and Pensions: http://www.dwp.gov.tk/Work has remained at the heart of the system of

7 Over the past 10 years, there has been a bigasetia state investment in education in the UK. @ight argue this is a

political commitment to be judged by voters rattiem an enforceable legal right.
E. PALMER, Judicial Review, Social Economic Rightsl éme Human Rights Acts@pranote 3)

While there is no doubting that many parents ntakge sacrifices in order to send their childrethibest schools, the
independent sector has often borne the tag of girayieducation for the elite.
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0 Since 2006, English universities have been abth&oge “top-up” fees to raise additional income.

" From the statute in 1601 to the last Poor Law@£ct930, there was much continuity in the legablzage despite times

changing significantly. See: A history of the Ptawv by Sir George Nicholls.

For a succinct account of the evolution of the Plamws, see S. DEAKIN and F. WILKINSON: The law thie labour
market: Industrialisation, Employment and Legal Etion Oxford University Press (2005)
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3 see Beveridge’s report in 1948dcial Insurance and Allied Servites

™ The list includes: Jobseeker's Allowance, Stajukdaternity Pay (SMP), Maternity allowance, Statyt8ick Pay (SSP),

Incapacity Benefit, Employment and Support Allowar8evere Disablement Allowance, Attendance Allovear@arer's
Allowance, Disability Living Allowance, Benefits foaccidents at work and for occupational diseasesea®ement
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unemployment benefits, with government promotingetidre to Work” programmes and making
receipt of Jobseeker’s allowance conditional oivalt searching for a job.

Adequacy of social protection is a key issue. Histdly, social security benefits in the UK haveshe
calculated on a flat-rate baSisOne example is the basic State Pen&dn.2009-2010, the full basic
State Pension is £95.25 a week for a single peardr£152.30 a week for a couple. Such amounts do
not go very far; statistics show that over a quanfeold people in the UK are at risk of poveffy.
There is a need for alternative sources of funéfitipwever, coverage of private sector employees by
occupational pension schemes is in decline and rf@defyned benefit” schemes have been replaced
with less generous “defined contribution” schemdsw reforms will require the auto-enrolment of
workers into a pension scheme. The challenge renveliether old-people are going to avoid poverty.
Where is the money going to come from? The answagr be to work longer, retire later and have
other sources of income or savings. The risk isenfprople will fall into the safety net of social
security and require income support. The cost o¥iding care in old-age is a key issue. Government
proposals to fund a “compulsory care scheme” thmoaiE20,000 tax on adults over 65 are proving
controversial’

Social welfare overlaps with the issue of humamitlyg not just for UK nationals and residents but
also for refugees and asylum seekergAnnfrijeva®, Lord Woolf CJ in the Court of Appeal accepted
that Article 3 ECHR (on the right not to be subgetto degrading treatment) could impose a positive
obligation on the state to provide support for ayl@am seeker to prevent degradation. On the impact
of Article 8 ECHR (the right to respect for privaaed family life), Lord Woolf said the relevant
qguestion was “when might it be necessary to prowecrucial support needed to enjoy Article 8
rights?”® In Limbuel&?, also on welfare benefits for asylum seekersHbase of Lords considered
the severity of deprivation that would be a breatArticle 3 ECHR. It rejected any argument that th
provision of state benefits was a political issoé subject to judicial scrutiny as this would dehg
rights of asylum seekers under the ECHR.

Conclusion

The notion of social rights in the UK tends to daprwith civil, political and economic rights. The
justiciability of social rights is a very importargsue but the subject should not be confined ¢o th
guestion of judicial enforcement of social righiee UK has a mature legal system that protect@bkoci
rights primarily through legislation targeting sgiecrights. However, the Human Rights Act 1998 has
provided a major “constitutional” breakthrough thais prompted “positive obligations in the socio-
economic sphere. EU law has had a major impactdasaof its competence, namely the social rights

(Contd.)
benefits and widows benefits, Benefits for childrerejuding where one/both parents have died, Ratesion, Pension
credit, income support; Winter fuel payments

> Flat rate benefits were a pre-cursor to Beveridgpjzroach in Social Insurance and Allied Servites

® This is the legacy of the Old Age Pension Act 808, which provided means-tested flat-rate oldfagesions from age

70 that were not subject to worker contributions.

Source EU-SILC (2006), in Memo/08625 of the Eurap€ammission of 16 October 2008: Social Protectioth &ocial
Inclusion in Europe — Key facts and figures.

7

® The Second State Pension provides an earningedelaension though it is possible to “opt-out” areteive

contributions into a personal or occupational pemsicheme.
& “Shaping the Future of Care Together” (Green Pagesp article in The Daily Telegraph of 15/07/2009
Anufrijevav Southwark LB@2003] EWCA Civ 1406

At paragraph 37 of his judgment, Lord Woolf opirtbdt if a basic standard of private and familg léixists, then “it
must require intervention by the state, whethercthgnant is an asylum seeker...or a citizen extitb all the benefits of
our system of social security.”

RV Secretary of State for the Home Department, etepambuela [2005] UKHL 66, [2006] 1 AC 396
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of workers in the field of discrimination/equal pagd more recently on information and consultation.
However, the UK’s opt-out of the EU Charter of Fanmntal Rights may limit its legal effects under
national law Many international instruments sigtgdhe UK have more of a political impact than a
legal impact.

There is a fairly comprehensive body of law to pcbtthe social rights of workers although freedom
of contract remains a key characteristic of emplegtmin the UK’s liberal labour market. There
remains a number of loopholes, e.g. on working timesome areas of industrial relations, such as th
right to strike, the balance is still clearly wetigth in favour of the employer.

Social rights are at the heart of the welfare stdthough individual responsibility is sometimes
preferred over the role of the state. In educatgarents are the main player in terms of choice and
legal responsibility. Higher education is evolvitg a compromise between the social rights of
students and the economic needs of universitiealtid@and social protection may be subject to
discretionary decisions of public bodies. The sadecial obligations are often more of a politiaad
administrative nature than a source of legally srdable rights. However, the courts have been
prepared to intervene to prevent irrational allmeapolicies. There is pressure from the ECJ fer th
UK to promote greater transparency from public bediealing with patients’ rights. The courts have
also shown their attachment to protecting socigihts where there is a fundamental human rights
dimension such as human dignity.
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Social Rights in Norway and Scandinavia
Tor-Inge Harbd

Introduction

Ggsta Esping Andersen has in his well known baddie three worlds of welfare capitalisnsingled
out the Scandinavian welfare state model as a enigodel which parts from the Continental
(German) cooperative welfare model as well as thglé:Saxon social security model. Characteristic
of the Scandinavian model is, firstly, the strongalvement of the state, and thus in comparisoh wit
the Continental German model a minimum involvenadrgrivate actors, such as church or employer,
as providers of welfare for the citizens, and, sety its comprehensive nature, which parts it from
the rather wide-masked Anglo-Saxon social secunigt. In this article | shall explore the
particularities of the Scandinavian welfare motielvever, without making explicit comparisons with
the abovementioned regimes.

Although the rights rhetoric has penetrated pdalitend legal debates in western societies and loeyon
the last decades it is nevertheless difficult tasgrthe exact meaning and scope of the concept.
According to classical liberal political theory, weh in this regard corresponds to a natural law
conceptualisation, individuals are endowed wititaerunalienable rights. The American Declaration
of Independence mentioned in this regard thredsjgtamely, life, liberty, and pursuit of happinéss
The perception of rights as absofute “trumps™ has, at least in periods, been easier to sust#in w
regard to so-called negative rights, than posittighkts,since the existence and scope of positive rights,
such as social rights,are apparently more dependent on the political @s@homic situation in a
given polity than the formér.

Another way of conceptualising rights is to focustbeir private contract law characteristics, ia th
meaning that there is a focus on the reciprocalreadf the right. Accordingly, an individual has a
right when this right corresponds to others dutgetspect this right.Or, that there should be a balance
between one individual’s rights and the same inldial’s duties. A social right according to this
perception implies a right of the individual to eae different services or benefits from the state
which corresponds with a duty for the same indigido contribute to the society, in the form off fo
example, paying general taxes or, more specifiatrimtions to a particular pension scheme.

The conceptualisations of rights as “unalienable"taumps”, on the one side and contractual, on the
other are connected to the degree of redistribdéimhdown in the welfare regime. This means that t

* Tor-Inge Harbo has a Norwegian law degree, MA arhD from FU Berlin. P.t. he is researching atEh®, Florence,
and is teaching at the Faculty of Law, Oslo.

Esping-Andersen, Ggstahe three worlds of Welfare Capitalis@ambridge: Polity Press 1990
American Declaration of Independence, 4. July 1776
Nozick, RobertAnarchy, State and Utopi&S: Basic Books 1974

For the idea of rights as “trumps” see Dworkin, Rldn Taking Rights Seriously, Cambridge Mass: Harvamniversity
Press 1977

Marshall, T.H.Citizenship and Social Clas€ambridge: Cambridge University Press 1950, rdfethree generation of
rights, social right, being the third generation.

It should be noted that property rights have bemmsidered a negative right. However, one couldrifeargue that the
existence and scope of property rights is alsoihedgpendent on the political and economic sitaticf. the difference
between it's status in the US under what has be@arred to as the Lochner era, on the one side tlamdituation
pursuant to President Roosevelt's New Deal.

See, for example, Alf Ros®n Law and Justicd.ondon: Stevens 1974
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greater the element of redistribution in a welfisegime, the more will the right have the charaofea
natural-law infested “trump”, and vice versa.

The constitutionalisation of rights means that tight would have to be respected by the legislator
provided, of course, a norm hierarchical sys?emowever, constitutional rights are more than
proclamations of a political program. Thus, intitnis the concept of constitutionally enshrinecdhtig

is their enforceability through judicial review. iEhmeans that constitutionally enshrined rightsldou
be invoked by the before courts against the dertioally elected legislator. The idea of incorpangti
rights in a constitution is clearly informed by ftidea of rights as trumps rather than rights intican.
Thus, in the case rights have constitutional stdteseciprocal relationship between right and dsity
potentially distorted.

In this paper | will attempt to describe and expliie legal status of social rights in the Scandara
welfare states. This leads me first to an elabomatin the particular Scandinavian constitutional an
legal concept, or what | have referred to as treetging legal rationality of the Scandinavian vee#
state. Thereafter | will more concretely discussdtatus of social rights in Scandinavia. In tegard

I will discuss whether the social rights have adtibational standing and whether this matters;
whether, and to what degree, rights are judicadmhel, so on. In the fourth part | will see how the
international regime might influence the positidnsocial rights in Scandinavian law, and finallg, i
the conclusion, | will make some comments with rdgip the sustainability of the Scandinavian
model, the conceptualisation of rights and thetagérminology.

1. The Underlying Constitutional and Legal Rationaity of the Scandinavian
Welfare State

As noted above, one characteristic feature of ten@inavian welfare state is the involvement of the
state apparatus. The state must in this regarcelmiped as an instrument or means applied by the
citizens in order to establish and maintain a comgmal of securing a comprehensive welfare system
for all. More specifically, welfare politics has dre set on the agenda of the legislator by the
beneficiary themselves in free elections and ha# begulated through positive law. Thus, one could
note that the establishment of the welfare state mad, as in continental Europe, driven forward by
the ruling class as a tactical manoeuvre to prepelitical and social unrest among the growing labo
class, and thereby securing the continuous powtreofame ruling class. Rather, the establishnfent o
the Scandinavian welfare states goes hand in hi&hdhve labour class’ acquisition of political righ

in more general terms, the democratisation proc€ssunderstand the connection between the
democratisation and the development of the weltate one has to take into account two interrelated
factors: Firstly, that the industrialisation of ttf&candinavian countries occurred later than in
continental Europe, and second, that the demoatiatisprocess happened relatively earlier, ands, thu
coincided with the industrialisation process.

The fact that welfare has been organised centrallyrough the state — and not by societal, private
economic actors, such as the church, the privapeilolic employer, means that the need to make room
for the operation of a multiversity of benefactorsociety, which potentially could compete witle th
state over the citizens’ loyalty is close to nomsBrg. An important consequence of the centralised
organisation of the welfare regime is that it sesuand strengthens the legitimacy of the legislator
Since the welfare programs have rested on broaskosuses reaching across political parties, teere i
no one party or societal group which will automailtic benefit from the welfare policy. Rather, it is
the state, more precisely: the legislator insttudilised through the parliament and the democihtica
political process as such which will be the nettiegcy profiteers of welfare politics.

8 seethe concept of the hierarchy of law in Kel$tsms,Allgemeine Staatslehr8erlin, Julius Springer 1925.
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The establishment of the welfare state has not exyjicitly secured the legitimacy of the legislatid

has also more implicitly secured the legitimacy thie law, more concretely informed the
conceptualisation of the law. The concept of lawthen reflective of the strong position of the
legislator. Any attempt to undermine the positidrite legislator and thus the democratic political
consensus which it represents and rests upon wahalienge the very concept of law itself. In this
picture the conceptualisation of social benefitgiflement) as individual rights is problematic cn
this would imply that the judiciary would in theddetermine the content and scope of the rights. In
the extreme case this would necessarily mean tikatan-democratically elected judiciary would take
over the role of the legislator with regard to deti@ing the content and scope of welfare politind a
budget.

It could in this regard be noted that the Norwegiaarts, in particular the Norwegian Supreme Court
is more explicit and elaborative in its approachthwiegard to reviewing legislative, but also
administrative measures, than the Danish and Stvedisnterpart8 For this reason it is natural in this
article to make more references to the Norwegigor&8ne Court case law. However, this does not
necessarily mean that the individuals have a saomggal status with regard to social benefits in
Norway than in the other Scandinavian countries.

2. The Constitutional Status of Welfare Benefits

Social benefits are left for a couple of exceptians explicitly laid down in any of the Scandinavia
countries’ constitutions. The Norwegian constitotfo§ 110 requires the state authorities to secure
that all who are capable thereof are given the dppity to work. Similar provisions are laid dowm i
the Danisf and the Swedish constitutiGhOne could clearly question whether this type ghti- the
right to work — could be characterised as a soat in the first place since in a market econamsy
opposed to in a plan economy (most) jobs are toréated by the market itself and not by the state.
True, in the Scandinavian countries the schism éetwthe market and the state is blurred — in some
periods more than in other.

It is nevertheless clear that the constitutionalvjgzions referred to above do not reflect a righthie
procedural meaning of the word, implying that thdividual could have the right enforced by a court
decision. Rather the provisions must be perceigdnare of a political statement which the ever
shifting political authorities should take into iteration, i.e. first of all an obligation imposex the
government as well as the ever shifting legislathagority. The political goal set out in the prawiss
is hardly controversial; however, there are cledifferent ways in which this goal can be reached.

The Swedish constitution, RF 1:2, contains, in toldj a number of references to individual welfre.
However, except for the right to education laid dow RF § 21, these references are not formulated
as individual rights, but rather as political godilected towards the government and legislatowal
long held that political goals should not be la@ in the constitution. The fact that provisions o
social right nevertheless has been laid down inctestitution rests upon a presumption that the
constitution should contain rules concerning thgliagtion of power and content of statutes whiah ar
of great importance for the democratic system &l also reflects the basic values upon which the

The Norwegian Supreme Court has practiced judreidew since the first half of the 19th centurye &mith, Eivind,
Hayesterett og Folkesty@slo: Universitetsforlaget 1993; It should in thégard be noted that the ordinary courts hardly
deals with administrative law in Sweden since thisandled by a separate administrative court.

10 Kongeriget Norges Grundlov av 17 mai 1814
Danmarks Riges Grundlov av 5 juni 1953, 8§ 75 (1)
Regjeringsformen (RF) SFS 1974: 152, § 2

Ibid. § 2 (general welfare); § 21 right to edueati

11
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society is based, with regard to, for example,rihationship between the society institutions ael t
individual **

The perhaps clearest example of constitutionalrévesh right can be found in the Danish constitution
§ 75, 2. The provision regulates the individuaigght to be provided for by the state in the caséshe
not able to provide for himself. There has in legal doctrine been diverting viewsawhether the
individual can rely on the provision alone to obtaupport from the state or not. The question agpea
to be settled by the Supreme Court in the case #006'° To state the obvious: the provision clearly
presumes that a public social welfare system ofeskimd exists. However, this in itself is not more
than one can read out of the political declaratbrthe Swedish constitution, as mentioned above.
More important is what and how much (the amoung, omith reference to § 75, 2, have a right to
receive from the state welfare system. With regarthe “what” it appears clear that the provision
refers to economic benefits, as opposed to natlife. pending question is then: how much? This
guestion has not been discussed by the courtsl lsebalars have been less careful to estimate an
amount in this regard and has thus link the rightsbme general estimate or basic benefit
(grunnbelap), which it is, however, accepted waltywover time-’

In lack of explicit social rights in the constitotis other constitutional provisions have been edpbr

at least appealed to in the effort to secure soigjhts, in particular provisions on property rightut
also provisions concerning the prohibition agairggtoactive laws, both formulated as prohibition
against the infringement of obtained or entitlediaibenefits®

The Norwegian Supreme Court has more recently dedit the constitutional guarantees of social
benefits with reference to a constitutional prauisprohibiting retroactive laws (8§ 97), namely ig i
BorthenandThunheimjudgments, both from 1998 The judgements both concerned whether pension
entittements could be changed (to the disadvantgecategory of pension receivers) without being
in conflict with the prohibition against retroaaivaws.Borthen concerned the change in so-called
basic benefits (grunnpensjon) andhunheim the change in so-called additional benefits
(tileggspensjon). The former benefit secures emegeya minimum payment regardless the size of their
earlier contributions in form of taxes. The latbenefit can be held to have a contract law elenterit
since its existence and size depends on the cotitibby the individual employee.

The Norwegian Supreme Court stated Biorther) that welfare rights (trygderettigheter) in priple

are guaranteed by 8§ 97 of the constitution, regasdif they were basic benefits or additional bienef
According to the Court, the pending question is wie individual needs to maintain a decent
standard of living, not how the pension right haerb established. Thus one could claim that basic
benefits are stronger protected by the constitutizm additional benefifS. This position arguably
underlies the idea of social justice of the Scaavdan welfare regime which can be interpreted as to
imply that one should contribute to the societyoading to ones abilities and receive from the dycie
according to ones needs. This interpretation reflabe welfare regime’s strong element of
redistribution. The position taken by the Suprenmi€in these two cases is then contrary to the

14 Waesterhell, Lotta Vahind)en starka statens fall? En raettsvetenskaplig ista svensk social trygghet 1950-2000

Stockholm: Norstedts Juridik, p. 88

"Den, der ikke selv kan ernzere sig eller sine, vig forsgrgelse ikke pahviler nogen anden, er hgegttil hjeelp af det
offentlige, dog mod at underkaste sig de forpliggel som loven herom pabyder.”

16 UfR 2006.770 H
17

15

Ketscher, KirstenSocialret Kgbenhavn: Forlaget Thomson 2008, 3. utg. pp-208t
See f. ex. Ketscher ibid p. 214: "velerhvervedégketer”
Rt. 1996: 1415Rorther); Rt. 1996: 1440Thunheim

Rt 1996: 1415, at p. 1427: "...grunnlovsvernet ma veateekere jo mer lovgiver kutter, og sterkest fottk selve
grunnytelsen. Nettopp fordi grunnpensjon er basisgh kan det, ogsa tatt i betraktning at det ékbetalt saerskilt for
ytelsen, ikke vaere holdbart & unnta grunnpensjorgegréinnlovsvernet eller gjgre dette vernet saeviigts.

18
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assumption, which has guided the Supreme Courriiee cases, notably in the state pension ¢ase,
namely that the pensions, which have a contrachaacter, should be better protected

However, although the Court found that the basieelits in principle are protected by 8§ 97 in the
constitution, this did not mean that the provisraas infringed with in the two cases. The Court dote
that there were different ways in which the pradisicould be interpreted. According to the Court
there are areas of law in which 8 97 has a clefefined core which cannot be disregarded. However,
the Court noted that in the area of law concernee k- economic law in general; welfare law in
particular — 8§ 97 could not be given such an intgggion. Rather in this area of law, § 97 showdd b
perceived as a standard which would vary over @meé with the different societal conditions, and
thus which it would be difficult to detect the ekaontent of? The standard is reflected in the test
applied by the Court in this area of law. Accordyna legislative measure will only be deemed in
breach of the prohibition against retroactive lafvhe consequences in the concrete case could be
considered as being a “clearly unreasonable angsurgtroaction

One could hold that the reason why the threshosetiso high for the invocation of § 97 is firstadif
reflective of the constitutional role of the couas well as in the concept of law. As stated by the
Court, the freedom of the legislator to decide hlogpension system at all time should be orgarifsed
an important consideration which has to be givemsitterable weight in these cases. At least it must
be clear that the legislator must be able to makesiderable alternations in the pension system with
regard to rights and benefits in the case one fanesconomic crises ettThe pending question was
then whether the amendment in the legislation whighlied that an additional pension was reduced
and cancelled in certain cases was “clearly unredsde and unjust” for the individual or group of
individuals concerned. The Court accepted thatldbe of the additional pension could have a felt
impact on the individual concerned. But, this wasenougt®

The discussion whether welfare provisions or soGgtits are to be considered as protected in the
same way as other economic rights has also beeansdisd in Denmark. However, whereas in Norway
the Supreme Court has, as we noted in the judgdisoussed above, applied the prohibition against
retroactive laws in these cases, the Danish ctaxte applied the constitutional provision on proper
right laid down in 8 73. In lack of any landmarkses in Danish law, the Norwegian Supreme Court
judgments inBorthen and Thunheim discussed above, has been referred to in theargldegal
literature in the estimation of what the Danish 1®@ame Court would rule in this field, although, as
noted, the legal point of departure difféts.

The private contractual element, which was rejeateBorthenand Thunheimis apparently stronger

in other fields of the social welfare system. Imberk, the point of departure for the right to tfase
according to the constitution 8§ 75 (2) is, as naabdve, that the individual is not himself able to
provide for himself and his family, which thereagpresumption that he would acquire through labor.
The right to social benefits is, thus, closely &dko the individual’s connection the labor marRdtis

link is underlined in a number of legislative regfidns concerning the duty of the state to secure

21 Rt 1962: 332 StatspensjoniptThis position, and interpretation of the judgméas been held by Professor Asbjgrn

Kjgnstad, see for example, "Trygderettighetenesnigiavsvern”, NOU 1984: 10; See also Graver, Hans
Petter "Statspensjonistenes grunnlovsveilndR 2004, pg. 21-42

Borthenibid pg. 1426
Ibid. pg. 1430: “klart urimelig eller urettferdtgbakevirkning”
Ibid. pg. 1421

Borthenibid pg. 1430. For a comprehensive discussionhenjidgements see Kjgnstad, Asbjgrn “Trygderettaghe
Grunnloven og Hgyesterett’ov og Rettl997 pp. 243 ff; and Kjgnstad, Asbjgrn "Grunnlomsvfor sosiale rettigheter,
seerlig enkepensjon” in Jgrgesen og Kristiansen)(&igialretslige udviklinger & udfordringer, Kgbenm: Jurist- og
@konomiforbundets Forlag 2008, s. 63-78

l.e. Ketscher ibid. p 222 ff
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social benefits for an unemployed individual. Tthigy of the state is, arguably, in particular impaot

in Denmark given the comparable low protection \whis provided for the Danish workers. The
economic security provided for the workers is, atgy, the other side of the easy hire and easy fire
policy which underpins the flexibility of the Dahidabor market to the advantage of the economic
operators in the free market. The flexible laborkaaimplies that there is great mobility in therket
which again means that the workforce constantlytbaslapt to new circumstances. The high level of
benefits provided the unemployed is again closelynected to the duty of the workers to undertake
training in order to reenter the labor market angsftfill the demand for workforce which continugusl
arises within new areas.

The respective Danish authority has defined thg diithe individual to secure his swift reentermgy
the labor market strictly. The relevant nationapegd authority -Ankestyrelser has, for example,
ruled that a chain-smoking woman who did not tuonta an interview concerning a job where non-
smoker was a precondition should have her berrefitsced” And since whether or not an individual
may wear a hijab etc. on the workplace is up topitreate employer, the rejection of taking up a job
where the wearing of a hijab is prohibited wouldhigarly lead to the reduction of benefits. On the
other handAnkestyrelsehas stated that the respective municipal authoatyd not demand that a 60
year old man underwent surgery in order to see lwenghis could prolong his working abilities, and
thereby, avoid early retiremefit.

3. Welfare Benefits and Administrative Law

Taking into consideration the discussion aboveust be clear that the constitutional status ofarvel
benefits is rather weak. To the degree welfareipians or references to welfare of the individua a
laid down in Scandinavian constitutions they ranadfer to rights in the meaning that they may be
invoked by individuals before courts. It followsin this that the judiciary will not overrule deciss
taken by the legislator with regard to welfare gies. The content and scope of welfare provisiens i
to be determined by the legislator.

This does not mean, however, that courts do ngt @tg role in securing those individuals who are
entitled to welfare benefits. In fact the judicigiays an important role with regard to determinting
content and scope of social benefits laid downtatuges. In some Scandinavian countries, special
courts and tribunals exist with the jurisprudencedeal with these types of cadgsdowever, the
extent of the review that the court will conductlrese cases is limited by the relevant legal gioms
according to which the individual claim that heeigtitled to a certain benefit. In other words, ¢oert

has to operate within the frames of the law, he. eview will be limited to reviewing the legalitf

the relevant administrative decision. The statigesach will not be questioned, and thus not the
political consensus of which the statute is an esgion.

The interpretation of the law and thus the congemnt the scope of a given welfare benefit is inldise
resort the task of the judiciary. However, in sorases it is not always that simple to determine the
exact meaning of the relevant legislative provisiewiously because the legislator has applied words
and terms which are difficult to determine the @Xagal content and scope of. The reason why the
legislator has done this is often in order leavenrofor discretionary power to the respective
administrative body. There may be several reasdnstie legislator would want the exact content of

2T A-7-05

P-1-03

Norway: Trygderetten; Denmark: Ankestyrelsen. ime8en welfare issues are dealt with by a genenairastrative
court.
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the law to be determined by the administrative badsher than the judicia).Making decisions in
the concrete case may require particular compesawbich the relevant administrative body is in the
position of, or the area of law is of such a peéditior economic nature that the provisions hagptno
up for different interpretations dependent on tbétipal and economic situation at any given time.
With regard to welfare benefits, the latter pomin particular relevant.

However, although Courts may as point of departuwé review the substance or merit of the
administrative decisions concerning welfare besgfit might, in addition to securing that the
procedural requirements are fulfilled, review wiegtthe administrative body has taken into account
correct facts, irrelevant considerations or whetherdecision is discriminatory. In addition theudo
may quash an administrative decision if it findarbitrary or the outcome manifestly unreasonatle f
the individual concernetl.One could argue that the more intense (quantiathd qualitative) judicial
review of administrative measures is the strongethe position of the individual and thus in our
context the legal standing or status of the resgeesbcial benefit.

The reasonableness review can be distinguishedtfrerather heads of review since it does imply that
the court gets involved with the merits of the atistrative decisions, and, potentially, substitutes
own opinion for that of the relevant administrativedy. Reasonableness is in this regard the only
head of review which would allow the court to egfily decide in favour of the individual rigft.
However, although applicants often claim that amiadstrative decision is unreasonable, the courts
seldom quashed an administrative measure for heimgasonable, as we shall see befow.may
appear that the courts over time have set thehbig$or its application ever higher.

Many administrative actions concerning social besdiave nevertheless been challenged by the
courts for their alleged unreasonablerfdgm interesting example with regard to both thealegjatus

of social benefits and of the meaning of the matifeunreasonableness test is provide in the
Norwegian Supreme CourtiSusajudgment. The judgment concerned the right todhasalth and
social services in the client’s domicile (hjemmesyleie, hjemmehjelp¥. According to the social care
law (sosialomsorgsloven) 8 3 (1) the municipal haduty to provide health and social services to
individuals with such needs. There was no doulittth& person concerned, according to the relevant
provisions, had a right to these services. The tipresoncerned the scope of the services, more
concretely, the economy in it. One of the questimmmight before the court was whether the relevant
municipal authority had granted the sum necessagyravide the care which the person concerned
was entitled to according to the abovementionettitstigy provision.

The Norwegian Supreme Court first noted that tHevent law provision does not apply the word
“rett” (right). Although the term is applied in theparatory works, it appears clear that legisldid
not thereby mean to refer to a right in the meamhandividual right which can be enforced by the

30" 1t should be noted in this regard that the sitrain Sweden is somewhat different from that in Wy and Denmark

since the admininstrative court can review not ahly legality of a administrative decision, butoatee merits of the
administrative discretion, i.e. also whether a siedi is reasonable. It has been suggested thaNoneegian (and
Danish) courts have been more eager to review astmative decisions in later years, c.f. Boe, EtilvEm bestemmer —
domstolene eller forvaltningen’pv og Rettvol. 46, 2, 2007, s 67-88

31 "manifestly unreasonable” is applied explicitly the courts as a head of review in Danish admatist law — “dbenbart

urimelig”, and Norwegian administrative law — “deuarimelig”. For Sweden, see note above.

32 Some would claim that the very aim and purposeadrhinistrative law is to control government powad ghereby

protect individual rights, see in Craig, Paltiministrative LawLondon: Sweet & Maxwell 2003, at pg. 3.

% In Rt 1951: 19 Mortveif) the Norwegian Supreme Court quashed an admirigreecision because it was manifestly

unreasonable: “s& urimelig og stridende mot alnligneamfunnsoppfatning” (at p 24). However thiscisarly the

exemption rather than the main rule.

3 See, for example, the decisions of the Danish Atykelsen at: http://www.ast.dk/afgoerelser/priafgmerelser/.

35 Rt. 1990: 874Rusg
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courts® Thus, it was clearly the proposing ministry’s itien that the content (what) and the scope
(how much) of the benefit was to be determined onliscretionary basis by the respective
administrative body. The court noted that the lagis's determination with regard to what could
constitute a right or not was not binding on thartd However, it nevertheless stated that a decision
could only be quashed by the court to the benéfthe individual to the extent the administrative
authority had taken irrelevant considerations aoount, decided discriminatory or arbitrary, ahi
outcome must be perceived as manifestly unreasemabthe individual concernéd.

With regard to the content of the service the caoted that it is difficult to pinpoint this exagthnd

that it was legitimate for the deciding administratorgan to take into considerations the economy
and resources of the respective municipal. Howeber relevant administrative decision must in this
regard satisfy a certain minimum, and whetherithite case may be reviewed by the courts. In other
words, the judiciary may get involved in the reviefwthe merits of the administrative decision with
regard to the minimum level of the benefit. The tesbe applied in this case was the manifestly
unreasonableness test, i.e. the decision woulcelierhanifestly unreasonable in the case the benefit
was seen as below the minimum level. The courtdaat the minimum level of social service was
not fulfilled in the case, declared the decisiomifestly unreasonable and thus invafd.

A similar approach has been taken by the Norwe§iapreme Court with regard to education. In a
case concerning education for adults the questionght before the Supreme Court was whether an
administrative decision in this case could be stttijejudicial review, or whether the judiciary sihd
respect the administrations discretionary powelse Appeal court had ruled that the decision was
within the scope of the administration’s discresipnpowers and therefore could not be reviewed by
the courts. The Supreme Court disagreed. Althotiglas clear that the extent of the right following
the law had to be balanced up against the avaitablmurces in the municipal, the law gave a rigta t
certain minimum of education which the court cordgiew whether had been fulfilled or not. Thus,
the Appeal court had erred in law and, since the&ue Court was precluded from deciding upon the
substance of the case, the Supreme Court handedsbéack to the Appeal court for a new trial.

The cases illustrate a number of interesting powith regard to the legal status of social rights.
Firstly, the court does not see itself as bounthieylegislator’s categorisation of the benefit aght,

in the meaning that it is judiciable or not. Sedgndlthough the court may not review all sidegaf
decision, i.e. what kind of services the municigatording to the law has an obligation to provite,
will review whether the service provided falls b&la certain minimum level. And thirdly, in the case
it finds that the service provided is below a dertminimum level it will hold this manifestly
unreasonable and hold the measure invalid.

This approach, one could hold, is in line with tggproach taken in the pension cases mentioned
above. Whether a welfare benefit is pursuant tatmestitution or statute, then, does not reallytenat

In this regard it can be noted that the norm-h@naal standing of fundamental individual legal
guarantees apparently does not matter eitherpkaas for example clear that the Norwegian Supreme
Court has always perceived it as its task to reaed set aside (in the concrete case) legislatide a

% |bid. at 886: "I utvalgsinnstillingen av 1953 tibv om sosialhjelp brukes ordet "rett” i lovutkastemen ifglge

merknadene er det ikke tale om “et sivilt rettsksamn kan gjennomfares ved domstolens hjelp. Aildet skulle veere
en rettighet i denne betydning stattes ogsa avrtiepantets vurderinger...”

Ibid. at 887
Ibid. at 888
Ibid. at 888
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administrative acts conflicting with fundamentatlividual legal guaranteéS:regardless if these are
laid down in the constitution or not even regarsliesether they are expressed in positive law &t all

4, The Impact of European Law

It is difficult to reach a coherent conclusion witegard to the status of welfare benefits in
Scandinavian legal systems with reference to tlseudsion above. There appear to be different
tendencies, some reflective of the welfare benetits being a political project or at least thaeir
understanding and scope should still be safelyimvitine realm of political decision making, whereas,
in some cases there appear to be a contrary tenptiefi@me social benefits in, at least, the langua
of individual rights. Whether the application ofjlits terminology constitutes a reality or not, one
would have to see. One could in this regard naaé tte Norwegian Supreme Court refrained from
pinpointing what social benefits the clients in ti abovementioned cases were entitled to or to
determine where the threshold for a minimum of aldoenefits should be set.

It appears clear that the rights rhetoric is impdytmore specifically; it is imported through vaiso
international law regimes such as the European €aion on Human Rights and European
Community law. One could be led to believe thatribbts rhetoric is less rhetoric and more redlity
European law than is the case in Scandinavian\élat might lead to this conclusion is the fact that
although the legal basis, i.e. the basis in theopemn Convention or the EU treaties is rather weak,
both these legal regimes is in possession of sedaous, activist courts who interprets the respec
legal basis dynamically. At least one element ef¢dbncept of right, the possibility for the indivals

to have their cases decided upon by courts poligntiantrary to the interpretation of the national
legislator, is a reality in European law. One thigeo hand, one could clearly argue that this iseneor
guestion of procedure than substance.

Nevertheless, many have held that decisive fouttgerstanding of how far, for example, the right to
property allows for the protection of social betsein the Scandinavian countries is the Convention
Human Rights and the judgments of the Strasbouugt.cim article 1 of protocol 1 of the Convention
the protection of property is laid down. The Stasly court has interpreted the article broadly, in
many respects, it has been held, more broadly, wand be possible with reference to the respective
Scandinavian constitutions. And since all the Scadan countries are obliged to follow the rulings
of the Strasbourg court, obviously, this broadedasstanding of the right to property also will appl
in Scandinavian law.

In Gaygusuz v. Austritom 1996 for example, the Strasbourg Court thus held ta®ustrian state
could not make the right to social benefits, or enooncretely, “emergency assistance”, conditioned
on a duty to pay taxes or other levies. The righidsic benefits is considered a right to propanty is
thereby guaranteed through the Convention. And awene than this, the right to “emergency
assistance” has a clear natural law side to itpgo®ed to the private contractual, where the right
coupled with a duty. However, according to the &icarg court the right to welfare benefits is not
only limited to the extreme cases, as noted ablovKoua Poirrez v. Franceéhe property provisions
was applied with regard to continuous benefitsa&drandicapped pers8hAlso in this case it was
clear that the court disregarded whether and tot vdegree the respective person had himself
contributed by way of taxes to the welfare redistion system. However, the court has not been

% The human rights act (Menneskerettsloven) 199oaih formally a statute has been given a priaiguse which

implies that it by many considered to have "senmstitutional” ranking.

“a See, for example, Rt 1916: 64Bidragsplikt —presumption of innocence), Rt. 1952: 12T0 (nistenkelige personer-

privacy) and Rt. 1979: 107$innsykes ankeretteffective remedy, fair trial)
Gaygusuz v. Austrida9/1995/543/631

Koua Poirrez v. Francd0892/98
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willing to state any exact amount that should betgoted by the provision. Thus, in these cases the
Court has taken a deferent approach leaving ihéoréspective states to decide the character and
amount of the benefit see eStawicki v Poland*

With basis in the cases mentioned one could hcdd the core or content of the social benefits
determined by the Strasbourg court with referemcehe relevant provision in the Convention is
nevertheless so uncontroversial that it is difticid see that it really contributes greatly to the
strengthening of the individual's position, at least for nationals. It should thus be noted thmt t
landmark cases with regard to social rights whiak been decided by the Strasbourg Court concerns
non-nationals. Thus, one could claim that thesgmehts - e.g. th€aygusuandKoua Poirrez— are

not so much about social rights as they are abigatichination, i.e. the right not to be discrimiedt
against on basis of nationality.

The same is apparently all that social law withia framework of the European Union amounts to.
With regard to the Scandinavian welfare state itdifficult to see that the European law has
contributed to its improvement with regard to bésefor the nationals. However, the prohibition
against unequal treatment of nationals of the Men$iates has implied that the group of persons
eligible for welfare benefits has increadgd.he relevant case law then is again not so mucitab
rights to various social benefits as the rightrfon-nationals not to be discriminated against aisba
of nationality.

Conclusion: Law and Politics; Rights and Duties

In the establishment face, welfare law was cleadgut the achievement of political coals by way of
democratic political processes; it was about regjipolitical goals steered by an overarching idea
the good society. A good society had, accordingth® social democratic conception a strong
redistributive side to it, expressed in the padiktislogan proposing that every one should conibut
according to abilities and receive according todsed his rationality, which is very well illustraten

the Norwegian Supreme Court’s premises in the caseserning pension benefits, rejects the private
contractual rationality, which at an earlier sthgel been the dominant rationality.

The rational of the social-democratic redistribatiwelfare system can, however, only be sustained
under a particular societal contract. Becauseopagh the system is infested with a number of cdntro
mechanisms it, nevertheless, has to a large deégrbe based on trust between the member of the
society: There are clearly limits to the intensityd scope of the control mechanisms to which one ca
subject individuals in a free society. True, undes welfare regime it might be fairly easy to
determine a citizen’s need for social benefit. Muobre difficult may it be to determine the scope of
his contribution. In the end it is the citizen hatfsvho determines his abilities to contribute. $him
contrast to a welfare system predominantly baseckoiprocity as in private contract law, which we
in particular find in the United States, but alecah ever larger degree on the European contitient,
Scandinavian welfare system requires for its soghility a higher degree of civil virtue among its
citizens. The reliance on civil virtue has beengjlde in societies with a strong communitarian stho
coupled with strong societal control mechanismsirisic in small, homogeneous, transparent and
peaceful Scandinavian countries.

It may appear that this important premise upon Whke Scandinavian welfare system is based is
deteriorating. Evidence of the deterioration ofilciirtue, more specifically, work ethics can, for
example, be found in statistics over absence froomkplace due to illness. Among the OECD
countries Sweden and Norway is in the lead anddheon for this is more likely the lack of work
ethics (promoted by generous welfare benefits) thamh the Norwegian and Swedish population is

4 Stawicki v Poland7711/99

s See, for example, C-184/@xzelczyk
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sicker than people elsewhere in the OECD courffi@$is deterioration in civil virtue threatens to
undermine the very welfare system itself.

A paradoxical situation has risen: At the same tamethe Scandinavian citizens have embraced the
fruits of liberalism and individualism they havetio@en prepared to take the consequence of this wit
regard to welfare benefits. This means that theyparfectly happy with the fact that the statd stil
provides for health care, pensions, kindergartetes! There is apparently no contradiction between a
strong welfare state and the (Scandinavian versfptiberalism and individualism. However, as we
noted above, the benefit side is only part of tealdTrue, the Scandinavian population is taxed
heavily and this part of the citizen’s duty to admite is easily controllable. However, since tlyedr
largest proportion of revenues is derived from medax it is important that all able persons wak.
noted above, this part of the societal contraahiger strair{®

Whereas the quest for social justice — with regardhe right to social benefits — was secured by
leaving the private contract conceptualisation wegard to, for example, pension rights, one could
argue that the quest for social justice — with rdga the duty to contribute — can, in lack of Livi
virtue, notably, work ethics, only be reached bptreducing private contractual thinking into weba
law. Private contractual thinking is, then, not atbpreferred legal theoretical approaches to social
benefits, but about securing the sustainabilitthefwelfare regime in the long run. On the othdegsi

it might appear that private contractual thinkinguld undermine the developments we have seen in
European law, where a prerequisite for the widerohghe group of persons eligible to welfare
benefits is that the idea of reciprocity is abaretbrHowever, this is not all true. It is more cotr®
hold that the order of the factors is turned aroundaning benefits first and then contribution. And
the order of the factors in this case is, one colddrly hold, irrelevant.

Thus, in the Norwegian government’s proposal teaspn reform of 2009 it has been important to
construct incentives to wofR.By, for example, postponing his/her retirement,irdividual may
increase his/her pension considerably. With regarghemployment benefits there clearly is a private
contractual element and the importance of this eténncreases the stronger the incentive to re-ente
the labour market is. The contract element is trgsiably strongest in Denmark where tlesicurity
system imposes on the individual not only incergtjvieut also clear duties to, for example, undergo
retraining in order to be able to meet the new datean the labour market. In other areas of welfare
law, for example, health treatment etc. it is dieanore difficult to operate with a private contrac
rationality.

A right conceptualised as a private contract rightlearly not the same as an individual rightha t
meaning of a natural law informed constitutionahti although also the former may be invoked
before courts. One could even claim that the refa¥do social benefits as rights undermines the ver
concept of rights, at least a unitary concept gifits. The alternative would be to pursue the ambroa
taken by the Norwegian court in thégfta judgment and propose a relative understandinggots,
claiming that economic rights, including welfarghis, have a weaker standing than rights securing
the individuals freedom or securify Such a relative understanding of rights can bel igto the

4 see, for example, OECD social, employment and riiaravorking paper No. 78 (Mars 2009). Activationlipes in

Norway.

4" See more general: Graver, Hans Petter “Mellonviddialisme og kollektivisme — forvaltningsretterdvi@ngangen til et

nytt &rhundre’LoR 2000, pg. 451-482

There are, naturally, other reasons why the welfagimes in the Scandinavian regimes have comerstigain in resent
years, not at least due to times of economic rem@sIhus both in Denmark and Sweden the welfaatesthave
undergone fundamental reorganisations, respectivethe 1970/80s and in the early 1990s. Norway, bag to the
economic advantages provided by large oil and gservoirs, been spared in this regard.

48

49 Ot.prp. nr. 37 (2008-2009m lov om endringen i folketrygdloven (ny aldersgjen)

0 Rt 1976: 1Klgfta)
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Danish approach to welfare rights as well and cautgiably also be read into the approach taken by
the Strasbourg Court in these cases, reflectas apiplication of the margin of appreciation ashasl
the proportionality balancing scheme.

One could thus claim that it is a matter of prefiees whether one decides to formulate social bsnefi
as rights in the meaning of human rights or besefit both cases the individual may claim the
respective benefit; however, in the latter caskiioihary rights rhetoric is avoided. The pointhen
that whether one uses the one or the other teroggaloes not effect the individual’s position, sinc
the application of the terminology right does navé any added legal value in comparison with the
term benefit. In this regard one should note thatScandinavian welfare regime is widely regarded a
one of the best regimes in Europe (and beyond).

One could even claim that the term “benefit” bettftects the legal reality in Scandinavia than the
term “right” — at least right in the liberal law ewven natural law tradition expressed by John Rawls
and in particular Ronald Dworkitl.True, the word “benefit” has an inherent weakriasi since it
does not reflect the reciprocal element of the igmstably, the right-duty relationship in theseathe
welfare regime is characterised by private contiacthinking. In the case the welfare benefit has a
private contractual side to it, it may be more eotito refer to the benefit as a “claim” or “emitient”
that the individual has which corresponds to thiy the individual has to contribute to the society.

The reintroduction of private contractual thinkiimgthe Scandinavian welfare regimes would alter the
very rationality of these welfare regimes, i.e.ithegalitarian and thus redistributive side. Wherea
“receive according to needs, contribute accordingtilities” was the mantra of the social democrati
egalitarian welfare regime, the mantra under the liteeral and individualist welfare regime informed
by private contractual thinking would be: “receaecording to your contribution”.

51 Rawls, JohnA Theory of JusticeCambridge Mass: Harvard University Press 1971; iRing Ronald, Taking Rights

Seriously Cambridge Mass. Harvard University Press 1977
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Doctrinal Vision as to the Protection of Social Rigts by the European Court of Human
Rights

Claire Marzo

The protection of social rights by the Europeanr€otiHuman Rights (hereafter ECHR) has been the
subject of numerous articles. Because these rigfietsstill today heavily debated as to their reality
their definition and their justiciability, they aag the centre of our attention.

Their definition is still difficult to assess. Nohly are there multiple expressions referring tenth-
economic and social rights, economic, social antu@l rights, social rights, labour rights, social
rights of the workers, fundamental rights of therkess or social fundamental rights — but their
diversity also appears when analysing their confentinstance when deciding whether cultural rgght
or propriety rights should be included or not in this categdry.

Their justiciability is even less clear. Defined the existence of jurisdictional remedy or as the
possibility to ask to a judge to draw the conseqgasrof a law? it has two characteristics: first, the
victim of a violation should have an access todg@ then, the rights applied by the judge shoeld b
effective. Justiciability is a condition of the iefency of the guarantee and of its sanction. e
contested when it comes to economic and sociasrigh

The debates around this question have evolved timth and have been shaped by the ECHR case
law. First, the recognition of social rights stdregt the end of the Second World War, when Western
European countries controlled international law argen they adapted in diverse ways the welfare
state to their internal legal orders. In the sarag that state nationals were being given socialrégc

! ILIOPOULOS-STRANGAS, J.,« La Charte des droits fam&ntaux de I'Union européenne face a la protection

constitutionnelle des droits sociaux dans les Etambres », in FLAUSS, J.-F. (dirDroits sociaux et droit européen,
bilan et prospective de la protection normatiBeuxelles, Bruyant, Nemesis, 2002, p. 15 ; C. PELERSLa protection
des droits économiques et sociaux fondamentaux ldacsmmunauté européenrféaculté de Montpellier I, Diffusion
ANRT, Montpellier, 2001, p. 25 et s.

For Isabelle Daugareilh, a hard core of sociahtsgconsists in the right to social protection whiacludes social
security, social and medical assistance, labouy feade union law, collective bargaining, righttbé family to a legal,
social and economic protection, rights of migranbrkers and their families to protection and aseista
DAUGAREILH, I., « La Convention européenne de sauvaégaes droits de 'homme et des libertés fondaateset la
protection sociale »Revue trimestrielle de droit europée2001, pp. 123-137, see foontote 5, p. 123. Faiokio
Cancado Trindades, the results of the debates atberfiCHR were that social and economic rights werthe end, an
emanation of labour law and social security rigirig that, turning to cultural rights, it shouldfbeused on the right to
education; CANCADO TRINDADE, A.-A., « La protectioresl droits économiques, sociaux et culturels : diarla et
tendances actuelles, particulierement a I'échéligonale »Revue générale de droit international publl®90, pp. 913-
946, p. 925-926. For Professor Bonnechere, saghlsr are freedom of association and the intemdiGbforced labour,
BONNECHERE, M., « La production des Cours européermedroit social : éléments de réflexionDroit ouvrier,
2008, fasc. 724, pp. 552-562 ; For Professor Flaasal rights include the right to education dfcée 2, propotol 1 of
the ECHR, FLAUSS, J.-F.,« Les interactions entrarlssuments européens relatifs a la protectiondiess sociaux »,
in FLAUSS, J.-F. (dir.)Droits sociaux et droit européen : bilan et prosjpes de la protection normative, actes de la
journée d'études du 19 octobre 20@dstitut international des droits de 'homme, 20Qop. 89-114, p. 91. Finally, the
president of the ECHR mentions as social rights itjig to association, the right to propriety, thghtito education and
the interdiction of forced labour, COSTA P., « Expaesir la Cour européenne des droits de 'homme mokzction des
droits sociaux »Discours prononcé a Bruxelles le 22 janvier 2008 Idu Colloque « Droit et solidarité » organisé a
'occasion de la rentrée solennelle du Barreau denx@lles http://www.echr.coe.int/NR/rdonlyres/A6F10408-
7A2A-45FA-9CD7 083E7314C55C/0/2009_Bruxelles_lnstiDH_du_barreau.pdfn this study, the notion of
social rights will be used in a brad way. This aygmh is justified by the scope of the researchthe@ ECHR.

BONNECHERE, M., « La production des Cours européermedroit social : éléments de réflexionDrpit ouvrier,
2008, fasc. 724, pp. 552-562.
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rights, many international law texts were takingpiaccount social right§. The Council of Europe
perfectly illustrates this development. The ECHRi@io protect civil and political rights whereas th
Social Charter is turned towards social rights.

Different mechanisms have then limited the potémipplication of social rights. The Social Charter
was only bound to be protected through reports ¢wengh it has recently partially been completed
with collective actions® whereas the ECHR is a real Court which can bectljreeferred a matter
according to article 34 ECHR as corrected by pmitdd®. This distinction echoes, once again, the
international law positior.

Consecutively, several authors have proposed arbatbtection of social rights. Several tendencies
can be distinguished.

A first consists in drawing a line between civildapolitical rights on the one hand and economic and
social rights on the other hand. It recognizesinidevisibility of rights in order to accept sociaghts
as consequences of political and civil rights (1).

The second and newer tendency consists in makiciglggghts equal to civil and political rights, in
considering them like real, entire human rights.cduld lead to the idea, less well-known, of
considering social rights not anymore like consegae of political rights, but like causes of these
first-generation rights, thus giving them a comgliessticiability (11).

l. Social Rights Inferior to Political and Civil Rights

If some authors consider that the individual is ¥iveual beneficiary of social rights, even though
cannot reach their effective exerci®ethers give it a reality through civil and polilaights. Social
rights, potential consequences of civil and pdlitinghts, are presented like inferior rights (Aut
beneficiating from some justiciability (B).

A. Positive Social Rights of an Inferior Value toégative Civil and Political Rights

A first tendency consists in analysing social righs rights of an inferior value to political aridilc
rights. Several typologies of human rights haveesyatically led to the treatment of social righss a
inferior. Professor Vasak identifies six typolog@shuman rights? The first criteria have to do with

As to the recognition of social rights at an intional level, one finds articles 22 a 25 of theivdrsal Declation of
Human Rights adopted by the general Assembly oret@rdber 1948; in the international covenant on @wix) social
and cultural rights of 3 january 1976; in the Ewap social Charter of 1961 and revised in 1996hénchapter Il of the
additional protocol to the American convention oankan rights of the 18 july 1978; in article 15 #® df the African
charter of human rights ond people adopted thei26é 1981dans les articles 15 a 18 déHarte africaine des Droits de
I’'Homme et des Peuplesloptée le 26 juin 1981.

DAUGAREILH, I., « La Convention européenne de saaveg des droits de 'homme et des libertés fondtalemnet la
protection sociale >Revue trimestrielle de droit europé&®01, pp. 123-137, ndbp 5, p. 124.

Came into force the®hovembre 1998.

This situation can be compared to the one of thermational covenants. (see CANCADO TRINDADE, A,-A.La
protection des droits économiques, sociaux et mlu évolutions et tendances actuelles, paréoeithent a I'échelle
régionale »Revue générale de droit international publi990, pp. 913-946). It can be contrasted to thévéssal
declaration of human rights which puts togethettadl rights, COHEN JONATHAN, G.,« René Cassin etdaception
des droits de 'homme »Actualités de la pensée de René Cassin, Actes bhgueelinternational paris 14-15 nov 1980
Paris, Editions du CNRS, 1981, pp. 51-62, p. 51.

SUDRE, F.Droit européen et international des droits de I'ho&6, Paris, PUF, 2003.

° VASAK, K.,« les différentes typologies des draiis 'homme », in BRIBOSIA, E. & HENNEBEL, L. (dir§lasser les
droits de I'homme Bruxelles, Bruylant, 2004, pp. 11-23. The lastecia of the beloging to a present and future
generations will not be taken into account herit eannot be linked to social rights.
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the importance of different human rights. Varyihgough times, it has been a way to identify several
superior rights® such as propriety, freedom of expression, thet figtife or to dignity. Others have
just stated that civil rights were more importarart social rights:*

The second criterion depends on the intrinsic mat@ihuman rights. The programmatic character of a
right makes it a principle, by opposition to a tigrhich are understood in a more restrictive megnin
as the only ones having a compulsory nature. Tibtidtion, more recently repeated by Guy Braibant
in order to make the Charter of Fundamental Rightseptable to all Member States does not
necessarily fit the distinction between social tighnd civil and political rights, but the assadoiat
was proposed for a while and many commentatorgreped it again at the reading of the Charter. It
was considered that civil and political rights haveimmediate application, create an obligationtaot
act on the part of the state whereas social, ecimnand cultural rights would be rules of progressiv
application, creating positive obligations of anti&’ In other words, there is a difference of nature
between civil and social right§® Their nature is revealed by a certain idealisntheke rights* or
their formulation.!® They are not, according to Judge Costa, Presiofetite ECHR, “rights whose
content could be based on a solid enough poliicatensus and which could be defined in legal and
precise definitions™®

This approach can be compared to a typology aaugidi the implementation of the rights and to its
mechanisms of protectiof. It is noted that the difference between the freedo do and the right to
demand an action to the state is so obvious ingtesilegal technique that, after 1948, it was
necessary to create distinct instruments and diftgprocedures at the universal level as well dlseat
regional level. The underlying problem is that,airvicious circle, the “myth of injusticiability” is
automatically renewed. According to Olivier de Rrifle, this injusticiability is based on the reflisa
create individual claims procedures. And the absexfichese procedures creates uncertainty as to the

10 DECAUX, E.« la question de la typologie des drales 'homme au sein du systeme du Conseil de I'Eurgpn

BRIBOSIA, E. & HENNEBEL, L. (dir.),Classer les droits de 'hommBruxelles, Bruylant, 2004, pp. 297-314, p. 308
ets.

LAROQUE, P., « La Charte sociale européenrierejt Social 1979, p. 100 et s.

CANCADO TRINDADE, A.-A., « La protection des droiézonomiques, sociaux et culturels : évolutionsertdances

actuelles, particulierement a I'échelle régionglRevue générale de droit international publi®90, pp. 913-946, p. 915
et BOSSUYT, M., « La distinction juridique entre lé®its civils et politiques et les droits éconongg, sociaux et et
culturels » Revue des droits de 'hommi975, vol. 8, pp. 785-820.

He notices that this difference is not system&mme social rights —like the right to strike o tlight to association are
not positive rights. It is individual rights usedllectively and which do not imply a allowance givbey the state.
COHEN JONATHAN, G.,« René Cassin et la conception dleits de 'homme »Actualités de la pensée de René
Cassin, Actes du colloque international paris 14aby 1980 Paris, Editions du CNRS, 1981, pp. 51-62, p. 51.

For instance, JASUDOWICZ, T., « The legal charaofesocial rights », in DRZEWIKI, K., KRAUSE, C. & RG@S, A.
(dir.), Social rights as human rightEinland, Institute for human rights, Abo Akadamiversity, 1994.

LIEBENBERG, S., « The protection of economic andiaaights in domestic legal systems », in EIDE, KRAUSE,
C., ROSAS, A. (dir.)Economic, social and cultural rights, a textbo@ ed., Dordrecht, Boston, London, Martinus
Nijhoff Publishers, 2001, p. 55

COSTA P., « Exposé sur la Cour européenne dessdieit’homme et la protection des droits sociauRiscours
prononcé a Bruxelles le 22 janvier 2009 lors du Gglie « Droit et solidarité » organisé a I'occaside la rentrée
solennelle du Barreau de Bruxellebttp://www.echr.coe.int/NR/rdonlyres/A6F10408-7A25FA-9CD7-
083E7314C55C/0/2009_Bruxelles_Institut DH_du_barned p. 2.

STEINER, H. J. & ALSTON, P.|nternational Human rights in context Law, Politidglorals, Text and Materials,
Oxford, Clarendon press, 1996, p. 279. For Isatigdlegareilh, the inferior value of social rightstbé European social
Charter is linked to the absence of direct effectarfial rights and to the fact that the obligatibase a non jurisdictional
control. DAUGAREILH, I, « La Convention européenne dauvegarde des droits de 'homme et des libertés
fondamentales et la protection social®eyue trimestrielle de droit europee901, pp. 123-137, footnote 5, p. 124.
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regime of these rights, and consequently, the kedgé that these rights are not real rights, bupleim
political objectives®®

Another typology of human rights which has alsorbased in order to distinguish social rights from
political and civil rights is the criteria of theebeficiary of human rights. It has been said tloatad
rights were collective rights (allowing for collaa claims in front of the Committee of Social Righ
whereas political and civil rights would be protstby the ECHR"

The typology according to the positivity or the atigty of human rights has been correlated to the
second typology and used on several occasionsp®im is to explain that social rights are positive
rights® (‘droit &") whereas political rights are negatiwecalled ‘droit de’. The classical analysis states
that social rights need, in order to exist, an enpéntation by the state" Negative rights, on the
contrary, do not request any action from the stais.only protected by interdictioffs or abstentions

of the state. This criterion can be compared to depending on the role of the state. Several asitho
state that the nineteenth century was the perioteadgnition of individual freedoms which were
written in constitutions in order to protect théiwdual from the state. Some public lawyers today
these negative freedoms. The 20th century seeal sd@ims which necessitate the action of the state
As long as these freedoms create obligations sthte to realise, the freedoms can be considared
positive. % This typology naturally leads to another one based historical perspective.

The historical approach relies on the notion ofmgmtions of rights’ which suggests that the most
important rights were recognised first. Thus, tlienEh Declaration of the Rights of Man and the
Citizen only affirms rights of the first generatidn France, social rights only found a constitoéb
recognition in the preamble of the French Constituiof 1946. Generations are not found at the
international level since the Universal DeclaratadrHuman Rights not only recognized all types of
rights, but also gave them a similar valtfe Similarly, the European Convention of Human Rsgist
quasi simultaneous to the Social Charter withinGbencil of Europe.

One could add an administrative typology which wioabnsist in distinguishing according to the
treaties which determine mechanisms of implemematif the rights. In Europe, social rights are,
thus, distinguished by the elaboration of the Sdtkarter

DE FROUVILLE, O.,L'intangibilité des doits de 'homme en droit intational, régime conventionnel des droits de
I'Homme et droit des traité®aris, A. Pedone, Publications de la fondation Mgogoulos pour les droits de I'Homme
(FMDH), 2004, p. 260.

LIMPENS, J.,La reconnaissance et la mise en ceuvre des dratsétiques et sociaux, Actes du Colloque intenationa
de droit comparé Bruxelles 14-17 septembre 1®uxelles, CIDC, 1972, p. 3 et DECAUX, E.,« la questim la
typologie des droits de 'homme au sein du sys@meéonseil de I'Europe », in BRIBOSIA, E. & HENNEBEL, (dir.),
Classer les droits de 'lhommBruxelles, Bruylant, 2004, pp. 297-314, p. 306.

19

2 The positivity of a right is not necessarily asated to its social nature, it can be analysededeffitly, seénfra.

2L BOSSUYT, M., « La distinction juridique entre lesoitls civils et politiques et les droits économigusociaux et et

culturels »Revue des droits de 'hommi975, vol. 8, pp. 785-820.

22 see COHEN JONATHAN, G.,« René Cassin et la concemtgandroits de I’homme JActualités de la pensée de René
Cassin, Actes du colloque international paris 14ab¥ 1980 Paris, Editions du CNRS, 1981, pp. 51-62, p. B8iajue
SUDRE, F.Droit européen et international des droits de I'm&8, Paris, PUF, 2006.

LIMPENS, J.,La reconnaissance et la mise en ceuvre des dratsétiques et sociaux, Actes du Colloque intenationa
de droit comparé Bruxelles 14-17 septembre 186iuxelles, CIDC, 1972, p. 2.

2% René Cassin explained in its course of La Hagu®§11 see COHEN JONATHAN, G.,« René Cassin et l&&ption
des droits de 'hnomme ctualités de la pensée de René Cassin, Acteslibgwe international paris 14-15 novembre
1980 Paris, Editions du CNRS, 1981, pp. 51-62, p. 57-58

DECAUX, E.,« la question de la typologie des dralts 'hnomme au sein du systéme du Conseil de I'Eurgpn
BRIBOSIA, E. & HENNEBEL, L. (dir.),Classer les droits de 'lhommBruxelles, Bruylant, 2004, pp. 297-314, p. 305.
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Most of the time, the different typologies have mgaxtaposed, which implies to superimpose four
distinctions:

social rights/civil and political rights
positive rights/ negative rights
droits &/ droits de

action, implementation/ interdiction

Ooo0OoOoaad

This approach is also found in tAérey case of the ECHR. One can read that “fulfilmehaauty
under the Convention on occasion necessitates positive action on the part of the Stat€” and
that “the Court is aware that the further realmatof social and economic rights is largely depahnde
on the situation - notably financial - reigning ihe State in question Without taking into
consideration the association proposed of the reifitecategories of right® one notices that the last
sentence explicitly associates social rights agldtsi to an action of the state. The first sentdinés
positive measures and positive obligations of ttaes to which we can add positive right. The
conjunction of the two sentences allows to stas slocial rights are positive rights, ‘droits &’ ialn
implies an action of the state and correspondingroexpenditure of the st&teThey must be
distinguished from civil and political rights whicre negative rights, ‘droits de’, correspondingito
abstention of the state.

However, theAirey case has transformed the doctrinal approaches #ingas an occasion for the
Court to assert the indivisibility of civil, poldal, economic and social rights.

B. Social Rights as Consequences of Civil and Rciit Rights

The European Court of Human Rights, like the HuRaghts Committee of the United Natioffshas
developed a case law protecting social rights. deaiaally, these Courts which were not supposed to
take into account social rights according to tistatuses and constitutive missions of protection of
civil and political rights have evolved. Thankstbheir accessibility, they have become primary pace
of protection of social rights. This unexpectadtection is made thanks to the affirmation of the
indivisibility of human rights.

The indivisibility of human rights, widely recomnaed by the doctrine€’* has been recognized in
several occasions in the Vienna Declaration otthiéed Nation¥, the Maastricht Guidelin€sjn the
Limburg principles and finally by the ECHR.

26 ECHR,Airey, 9 octobre 1979, A 32, paragraphe 24

2 ECHR,Airey, 9 octobre 1979, A 32, paragraphe 26.

28 Seeinfra, B.

Combination of paragraphes 24 et 25 de I'afiiéey in F. SUDRE,Les grands arréts de la Cour européenne des droits
de I'Homme 2° édition mise a jour, Thémis, PUF droit, Paris, 200

30 geeBroeks ¢f Pays-Baglec. 9 avril 1987, n 180/1984anning ¢/ Pays-Basdec. 9 avril 1987 Gueye et autres c/
France communication no 196/1983, 3 avril 1989, UN. D&pp. No. 40 (A/44/40) at 189 (1989), voir p.8 Nh
LANGFORD, A. NOLAN, 50 Leading Cases on Economic, Social and Culturghii

DAUGAREILH, I., « La Convention européenne de saaveg des droits de 'homme et des libertés fondtalemnet la
protection sociale >Revue trimestrielle de droit europé&®01, pp. 123-137, ndbp 5, p. 126.

29

31

32 Déclaration et programme d’action de Vienne (Raktipar. 5), adoptés par la Conférence mondialdesudroits de

'nomme, Vienne, 25 juin 1993.

33 The Maastricht Guidelines on Violations of Econon8ocial and Cultural Rights, 22-26 January 199HRetnvitation of

the International Commission of Jurists, nouvellripan dans (1998) 2Buman Rights Quarterig91.
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It was declared that “human rights and fundamefmtsddoms are indivisible and interdependent “,
that “the same attention regarding the applicatidre promotion and the safeguarding of civil,
political, economic, social and cultural rights shibbe taken”, that the Member States should, lat al
times, act in good faith in order to fulfil theibligations of observance of the covenant of econpmi
social and cultural right§? These different statements tend to assimilate twaceptions of
indivisibility. It appears as an inseparabilityfafman rights as well as an equality of value. Ha@vev
only the first definition really fits the context the ECHR.

In the Airey case and numerous following ones, the ECHR appdiesevolutive method of
interpretation™ and states that “there is no water-tight diviss@parating that sphere from the field
covered by the Conventiori® and that “whilst the Convention sets forth what essentially civil and
political rights, many of them have implications afsocial or economic nature”. This case has
transformed the doctrinal approach. If everybodseag as to the permeability of the ECHR to social
rights® the extensive interpretations of civil and po#tigights vary. Some authors consider that
social rights are recognized,others refuse to recognise social rights, buttiseepplication of civil
rights in the field of social laff specifically in the case of the recognition ofght to a fair trial in the
social case law and of a right not to be discritgidavhile doing social activitie&

When it comes to the right to a fair trial undeiicde 6 ECHR, the taking into account of all litigans
which include a patrimonial object and/ or baseddrindrance to patrimonial rights allow to include
claims about labour law or social security law. Twurt has been able to protect several socialgigh
For instance, it recognises that claims about #gality of a redundancy, to benefit from social
security allowancéd™, social aid® or pension benefitSare part of the right to a fair trfal

34 paragraphes 3 et 7 dBsincipes de Limburg concernant |'application detPanternational relatif aux droits

économiques, sociaux et culturels,Doc. de I'ONU E/CN.4/1987/17 accessible  sur
http://www.aidh.org/ONU_GE/Comite_Drteco/limburgbfin

DAUGAREILH, I., « La Convention européenne de saaveg des droits de 'homme et des libertés fondtalemnet la
protection sociale >Revue trimestrielle de droit europé&®01, pp. 123-137, ndbp 5, p. 126.

36 ECHR,Airey, 9 octobre 1979, A 32, paragraphes 24 et 26.

37 ECHR,Airey, 9 octobre 1979, A 32, paragraphe 26.
38

35

SUDRE, F., « La « perméabilité » de la Conventiomgéenne des droits de 'homme aux droits socialBouvoir et
Liberté, Etudes offertes a Jean MourgeBruylant, Bruxelles, 1998, pp. 467-478.

3 Itis the recognition of a « new » social right Rrofessor SUDRE, F., « Les droits sociaux et lav€ntion européenne

des droits de 'homme Revue universelle des droits de 'hom2@00, pp. 28-32, p. 28, but he then decides tleaetis

no « consecration of a social substantial righg.»>32. Another piece of evidence is given by Isi@bbhugareilh whose
article states that th@aygusuzase makes teh right to social security a fund#éahencial right realised and protected by
the juridicisation of the ECHR, see DAUGAREILH, I, Lka Convention européenne de sauvegarde des droits de
'homme et des libertés fondamentales et la prmiectociale »Revue trimestrielle de droit europée2001, pp. 123-
137, ndbp 5, p. 130.

DAUGAREILH, I., « La Convention européenne de saaveg des droits de 'homme et des libertés fondéalemnet la
protection sociale >Revue trimestrielle de droit europé&®01, pp. 123-137, foontnote 5, p. 126.

For a precise analysis of teh methods of the ECs#® DELZANGLES B., « L'émergence des droits et ciffesociaux
dans le contentieux européen des droits de I'homrh&bservateur des Nations Unies°® 17, 2004, pp. 27-49 et son
mémoire de D.E.A., université Paris X, non publié.

42 ECHR,Obermeiey 28 june 1990, A, n° 179.

43 ECHR,Feldbrugge 29 may 1986, A, n° 99.

4 ECHR, 17 march 199 Neigel ¢/ FranceRec. 1997 II.
45 ECHR,Salesj 26 february 1992, A, n° 257 E.

46 ECHR,F. Lombardg 26 novembre 1992, Srie A, n° 249 B.
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The ECHR method is found in other legal orders.nldid, the use of a civil right has led to the pctitsn of a social
right, Ors, Ahmedabad Municipal Corporation v. Nawab Kiamab Khanand Olga Tellis on grounds of the right to
life. In theHijirizi case, it is the interdiction of torture, see NOLAI.cit.
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As to the application of the principle of non-distination on grounds of nationality of article 14
ECHR, theGaygusuzcase transforms the right to social security iatfundamental human right
protected by the ECHF®

Numerous authors, independently of the recognitioan equal legal value of social rights notice tha
“fundamental social rights - and especially thehtitp social protection - appear in the middle of
normative influences in which the conflict of logjoof rights and of case law carry dyhamic of
social progress”*® In other words, social rights are the rights & floor and they are protected with
the least bad option, thanks to subterfugftis order to protect these rights,
“the Court has used all the means it could findogmition of autonomous notions, protection “by
addition”; positive obligations; horizontal effeetnd even “soft law”, finding an inspiration in non
binding instruments but which reflect the evolutioh the international community and the
collective sensitivity”.51

It appears thus that, within the ECHR, social sginte less absent than one would thifik.

Social rights are protected, but they have a valhih is inferior to political and civil rights. T&
concept was questioned by a small group of autiwis propose a revolution of the conception of
social rights and their better protection.

I. Social Rights Equal to Civil and Political Rights

Several Anglo-Saxon authors have proposed a nengjsif the classical distinction between positive
and negative rights by separating it from the ofijpssbetween civil, political, economic and social
rights (A). It leads to a more concrete recognitibthe justiciability of social rights (B).

4 gee DAUGAREILH, I., « La Convention européenne desegarde des droits de I'hnomme et des libertésdomtales

et la protection sociale Revue trimestrielle de droit européet001, pp. 123-137, footnote 5, p. 130. Sur I'agion
de l'article 1 du protocole 1, see BUGADA, A., « fation des pensions vieillesses par la CEDH ; dotes Cour
européenne des droits de I'nomme, 19 juin 2008&jgiehoglou contre Grece, requéte numéro 12455/08CP E
Semaine Juridique (edition entrepris2P08, vol. 47, fasc. 20/11/2008, pp. 68.

DAUGAREILH, I., « La Convention européenne de saaveg des droits de 'homme et des libertés fondéalemnet la
protection sociale >Revue trimestrielle de droit europé&@®01, pp. 123-137, footnote 5, p. 137.

Interpretation of BONNECHERE, M., « La production d@surs européennes en droit social : éléments thxicii »,
Droit ouvrier, 2008, fasc. 724, pp. 552-562 ; SUDRE, F., GONZALEZ LEVINET, M. & SURREL, H., « Chronique
de jurisprudence de la Cour européenne des Droithamme (2007) par I'Institut de Droit Européers dgroits de
'Homme (IDEDH) »,Revue du Droit public2008, vol. 3, fasc. 01/05/2008, pp. 937-968 ; RRESSSOWE, S., « Les
droits sociaux et I'égalité de traitement dans dasprudence de la CourEDH Revue trimestrielle des droits de
'homme 1998, p. 721 et s. ; TULKENS, F., VAN DROOGHENBROECK, « Pauvreté et droits de 'Homme. La
contribution de la Cour européenne des droitsidertime », inPauvreté, Dignité, Droits de 'THommeE&gntre pour
I'Egalité des Chances et la lutte contre le racisiBrixelles, 2008, p. 65 et STULKENS, F., VAN
DROOGHENBROECK, S., « Le droit au logement dans la Cotime européenne des droits de I'Homme : bilan
et perspectives », ibe logement dans sa multidimensionnalité. Une geacause régionalBERNARD, N.,
MERTENS, C. (dir.), Ministére de la Région Wallonfgudes et Documents, Namur, 2005, pp. 311-325.

COSTA P., « Exposé sur la Cour européenne dessdieit’homme et la protection des droits sociauBiscours
prononcé a Bruxelles le 22 janvier 2009 lors du Gglie « Droit et solidarité » organisé a I'occaside la rentrée
solennelle du Barreau de Bruxellebttp://www.echr.coe.int/NR/rdonlyres/A6F10408-7A2&6FA-9CD7-
083E7314C55C/0/2009_Bruxelles_Institut DH_du_barned p. 4.

COSTA P., « Exposé sur la Cour européenne dessdieit’homme et la protection des droits sociauBiscours
prononcé a Bruxelles le 22 janvier 2009 lors du Gglie « Droit et solidarité » organisé a I'occaside la rentrée
solennelle du Barreau de Bruxellebttp://www.echr.coe.int/NR/rdonlyres/A6F10408-7A2&6FA-9CD7-
083E7314C55C/0/2009_Bruxelles_Institut DH_du_barnedt p. 2-3.
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A. Indivisible Rights in the Sense of a Equality ¥flue or the Redefinition of Positive Rights

Two interpretations of the indivisibility of rightare in competition. The first one is based on the
arguments already seen of injusticiability and ppasition between positive and negative rigfits.
They recall that “even though the full exercisetlog¢ rights recognised in the Covenant must be
ensured progressively, the application of sometsigian be implemented immediately though laws,
whereas others will be recognized more progresgivé This difference of timing revives forever the
debate about the lack of justiciability of socights.

The second, especially that proposed by ProfegsSisten and Eide® more recently followed by
Professors de Schutttand Akandiji-Komb#, involves a new interpretation of positive rigktkich
allows a recognition of an equal value betweenl,cpolitical and social rights. It consists in
questioning the association between a social eghta positive right, ‘droit &’. They explain thestch
type of human right — political, civil, economic social - contains three different levels of ohligas
put on the state: « the obligations to respecipriiect and to fulfil »>® Each human right has a
positive side and a negative side.

Negative rights consist in an abstention of théestRositive rights correspond to an obligation to
implement a right in order to give the beneficiardé the right an effective access to the righsitRe
rights imply an action of the state. It can be ustit®d either as an obligation to facilitate oraim
obligation to realize. For instance, positive rgylebnsist in the obligation of the state to proteet
freedom of action and of use of the resources dif/iduals against third persorS.The state is thus
responsible for its (in)action, but also for théi@ms of the third persons because of its inacfion.

It can be deduced from this that political andlaiights are not only negative rights. They alsdude
positive rights. For instance, in tiérey case’ access to justice is considered as an economic and
social right® when it could be interpreted as the positive itiehe civil right to a fair trial

3 Seesupra

Id. paragraphe 8.

STEINER, H. J. & ALSTON, P.International Human rights in context Law, Politidglorals, Text and Materials,
Oxford, Clarendon press, 1996; EIDE, A., KRAUSE, C.,SAS, A. (dir.),Economic, social and cultural rights, a
textbook2 ed., Dordrecht, Boston, London, Martinus Nijhotftiishers, 2001.

DE SCHUTTER, O., « Changer de perspective », voir CO®T, « Exposé sur la Cour européenne des droits de
I'homme et la protection des droits sociauiscours prononcé a Bruxelles le 22 janvier 2008 ldu Colloque « Droit

et solidarit¢é » organisé a [loccasion de la rentréesolennelle du Barreau de Bruxelles
http://www.echr.coe.int/NR/rdonlyres/A6F10408-7A2&5FA-9CD7
083E7314C55C/0/2009_Bruxelles_Institut DH_du_barned p. 6.

AKANDJI-KOMBE, J.-F.,Les obligations positives en vertu de la Convengoropéenne des Droits de 'Homme, Un
guide pour la mise en ceuvre de la Convention eursyedes Droits de 'Homme®récis sur les droits de 'homme, n°7,
Conseil de I'Europe, Strasbourg, 2006.

EIDE, E.,« Introduction », in EIDE, A., KRAUSE, CROSAS, A. (dir.),Economic, social and cultural rights, a
textbook2 ed., Dordrecht, Boston, London, Martinus Nijhotfdfishers, 2001, p. 22-23.

AKANDJI-KOMBE, J.-F.,Les obligations positives en vertu de la Convenéioropéenne des Droits de 'Homme, Un
guide pour la mise en ceuvre de la Convention euroédes Droits de I'Homme®récis sur les droits de 'homme, n°7,
Conseil de I'Europe, Strasbourg, 2006, p. 14.

ECHR, Lopez Ostra9 décembre 1994, p. 27 in F. SUDREs grands arréts de la Cour européenne des ddsts
’Homme 2° édition mise a jour, Thémis, PUF droit, Paris, 200

ROLAND, P., ChroniqueJournal de Droit international1982, p. 187.
ECHR,Airey, 9 octobre 1979, A n° 32, paragraphe 26.

It is the economic character istics of the rightich makes it a social right. Should economic aaitla rights be
understood as a right to receive a benefit ?ssgg footnote in the introduction on the notion otisd right and
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Similarly, the state should forbid landlords frombitrarily evicting tenants. It could also prevent
factories from creating an unhealthy environmemtdablic health. This second illustration comes
from theLopez-Ostracase in which Spain had failed to protect thenadeit by allowing the building
of a factory next to the city of Lorca. The Counteg a positive interpretation of the civil riglat have

to privacy to protect the environmef{tHere again, the case law influences the doctepptoach.

There is no more correspondence between a soglal and a positive right. This theory does not
come as a surprise when analyzing civil and palitiights. The ECHR had explained that “fulfillment
of a duty under the Convention on occasion ne@ssitsome positive action on the part of the State;
in such circumstances, the State cannot simply irepassive and "there is ... no room to distinguish
between acts and omission®”. It has also states that article 8 about the tighgrivacy and family
life has a positive dimension and a negative dineerf§ However, in aPetrovic case of 27 March
1998 where it is proposed to the ECHR to applyckt8 (respect of a normal family life) in
conjunction with the principle of non-discriminatiin order to give an allowance for maternity leave
the Court states that the refusal to give a mdieleave benefit should not be considered as adack
respect to family life as article 8 does not imptsestates a positive obligation to furnish finahci
assistanc&’ Professor Sudre considers the role of case laeiraffirmation of the theory of positive
obligations  He adds that it has only had disappointing resaltee field of social right$®

What is original is the fact that social rights gan positive obligations on the state, but alsgatige
ones.” For instance, the right to work is the negativéigattion not to prevent an individual from
working, but also the positive obligation to giwethis person the means to access a’job.

Article 11 ECHR on trade union rights is a socight. " It is a negative right as it involves the right
not to join a trade unioff and a positive right as it has been explicitlkéid to collective bargaining
even though the Court explicitly added that “adi@¢ll does not guarantee in itself a right not o jo

(Contd.)
guide pour la mise en ceuvre de la Convention euroédes Droits de I'Homme®récis sur les droits de 'homme, n°7,
Conseil de I'Europe, Strasbourg, 2006, p. 56 et s.

% This is not a surprise as the ECHR has the aim ardlate to judge claims on grounds of political eivd rights of teh

ECHR.
ECHR,Airey, 9 octobre 1979, A n° 32.

See ECHRMarckx, 13 june 1979, A n° 31 ; See DAUGAREILH, I., « Lar@ention européenne de sauvegarde des
droits de 'homme et des libertés fondamentalds ptotection sociale ;Revue trimestrielle de droit europé&d01, pp.
123-137, ndbp 5, p. 131.

The right to health ca n also be interpreted poasitive and in a negative way. See EIDE, A. & BARHIDE, W.,
Article 24 Right to health, A commentary on thetethiNations Convention on the Rights of the Chitdden Boston,
Martinus Hijhoff Publishers, 2006.

ECHR,Lopez Ostra9 decembre 1994. See SUDRE, F., « Les obligaposgives dans la jurisprudence européenne des
droits de I'homme »Revue trimestrielle des droits de I'Homm&99, p. 600).

65

66

67

68

69 SUDRE, F., « Les droits sociaux et la Conventioropéenne des droits de 'hommeRevue universelle des droits de

I'homme 2000, pp. 28-32, p. 32 commentant I'arrét CEBHita c Italie,24 février 1998.

This approach was repeated by the Committee ofaeoimn social and cultural rights in its general etvations and by
several national supreme courts. They discoverstitjable rights. See NOLAN, op. cit.

VILJANEN, V.-P. , « The nature of state obligatom in DRZEWIKI, K., KRAUSE, C., ROSAS, A., (dir.pocial
rights as human rightdnstitute for human rights, Abo Akademi univeysiEinland, 1994.

70

71

2 Alimit to this approach is already recognisedha fact that article 11 appears like a negatightreven though social,

see footnote 11 and see COHEN JONATHAN, G.,« RenéitCasta conception des droits de 'hommeAstualités de
la pensée de René Cassin, Actes du colloque intenadiparis 14-15 nov 1980Paris, Editions du CNRS, 1981, pp. 51-
62, p. 51.

ECHR,Sorensen-Rasmussen v. Denmafk n° 52562/99 et 52620/99.
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collective bargaining”.”* The court mentions in tHemir case an organic link between article 11 and
the freedom of association for trade unidis.

This new analysis leads to a rethink of the rolesadial rights within the Council of Europe. The
European Social Charter could be a very usefurunstnt with regards to this development of
negative social rights which could then be considevithout having to link them to political and itiv
rights. ® The question of the links between the two instmimeould then be revisited. For some
authors, there is a convergence of the Europediuinents of protection of human rights. Professor
Flauss sees a crossed fertilisation procég$or other authors, the opposite is taking plate:ECHR
would aim at excluding social rights already prtgedoy the Charter, from its jurisdictiofi.

If the social rights of the Charter cannot be cdasd in the frame of this study because of itsroen
of its focus on the ECHR, one can still focus owmiaorights not being considered anymore as
consequences of civil and political rights, butfesr causes?

B. Social Rights as Causes of Civil and PoliticaigRts

Professor Amartya Sen explains that in order talbe to use one’s civil and political rights, one
should have fulfilled ones primary needs. This $ea&m an overturning of the traditional approach
which consisted in putting first civil and politicaights. In other words, social rights could be
considered like constitutive foundational elemasitsivil and political rights®

More precisely, Professor Sen relies on the theboapabilities in order to explain that a rightiate
will only have a reality if the electors are abtelte informed and understand the programs of the
candidates or to get to the polling stati®nTo borrow Professor Pettiti’'s words, without edima,

" ECHR, 30 july 1998Gustafsson v. Swedeaff. n° 15573/89.

5 SeeDemir and Baykara v. Turkey2 novembre 2008Grand chambiet,34503/97 paragraph 64, quoting the
case of the second chamber of the 21 november pad&graph 35.

« Case Comment: Demir v Turkey (34503/97) UnreportedeNter 12, 2008HCHR) », European Human Rights Law
Review 2009, vol. 2, pp248-253 MARGUENAUD, J.-P. & MOULY, J., « L'avénement deiCour européenne des
droits sociaux (& propos de CEDH 12 novembre 20D8niir et Baykara contre Turquie") Balloz Sirey 2009, vol. 11,
fasc. 19/03/2009, pp. 739 —744 ; See also aboutigie to strike, ECHRKaragay c/ Turquie27 march 2007, aff.
6615/03 and ECHRSaltimis et autres c¢/ Turquiel7 july2007, aff. 74611/01, 26876/02 et 27628/@ad
BONNECHERE, M., « La production des Cours européermedroit social : éléments de réflexionDroit ouvrier,
2008, fasc. 724, pp. 552-562, p. 554.

CULLEN, H., « The Collective Complaints System of tBaropean Social Charter: Interpretative Methodghef
Europen Committee of Social RightsHyman rights law revien2009, vol. 5, fasc. 9, p. 61.

76

T FLAUSS, J.-F. « Les interactions entre les instnts européens relatifs a la protection des dsoitmux », in FLAUSS,

J.-F. (dir.),Droits sociaux et droit européen : bilan et prosjpeede la protection normative, actes de la jowétudes
du 19 octobre 20Q1nstitut international des droits de I'homme, 20@p. 89-114, p. 89.

SUDRE, F., « Les droits sociaux et la Conventioropéenne des droits de 'hommeRgvue universelle des droits de
I'nomme 2000, pp. 28-32, p. 32 commentant I'arrét Botilie 24 février 1998.

Allowing the ECHR to judge on the field of the Eueam social Charter. Several cases are in the flet@mpulsory
work (Van der Mussele 1983, Siliadin v. France,26 grounds of article 4 ECHR), rights of the wosk@Blasenapp et
Kosiek v. Allemagne, 1986) and trade union rightaseé law about article 11). COSTA P., « Exposé au€dur
européenne des droits de I’homme et la protect@ndioits sociaux >Biscours prononcé a Bruxelles le 22 janvier 2009
lors du Colloque « Droit et solidarité » organisé’accasion de la rentrée solennelle du Barreau dex@lles, p. 4-5,
http://www.echr.coe.int/NR/rdonlyres/A6F10408-7A2&5FA-9CD7
083E7314C55C/0/2009_Bruxelles_Institut DH_du_barisdt

See the notion of generatisypra See also Marshall who explains the recognitionigifts in this order in Sociology,
MARSHALL, T. H., Citizenship and social claskpndon, Pluto perspectives, 1992.

78

79

80

81 There are no social rights in this case, but miekry conditions to the exercise of a fundameriggit.
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without a roof, without resources, what is the poihbenefiting ifrom political and civil rights? Wt
is the point of being free if one cannot afford®t?

As Professor Rivero explained, these freedoms expnocally complementary: social rights are the
ones through which the others become real. Conyemshat is the worth of the right to work without
the right to choose one’s worR?For René Cassin, the right to life includes ndydhe right not to
be assassinated, but also the right to work, teivedood, a home, clothes and c&fe.

Social rights are thus understood as rights to gmjnaccess. Labour rights are excludédrofessor
Sen mentions a “substantive freedom”. Thus, a dhfyals “the substantive freedom to achieve
alternative functioning combinations® It shows how social rights allow an individualrtake more
choices and not to be limited only to the questibhis subsistence. The persons are given prockedura
and substantifll rights in order to ensure the good recognitiothefr rights. This philosophy reverses
the classical order between political, civil andiabrights. It is also corroborated by Social Eooy
which suggests that social rights correspond toréoegnition by the society of needs which are
primary to the ones identified previousf§. Applied to the ECHR, this approach demonstrates t
interest of reconsidering the role of social rightsthey are a condition to the realisation ofilciv
rights, they should enjoy a better protection.

An application could be defined concerning the trigh housing. This approach allows taking into
consideration the different aspects of this rigistead of focusing on only one. For instance, atsted

the limited vision of the ECHR? one could imagine a more global vision focusing‘ie integral
components of the housing market, such as land@wventrol of land, the power of financial
corporations targeting housing equity markets acr&sirope, developers' monopoly positions,
compliance with standards and the role and relgtoxer of other stakeholders in the housing market.
Increasingly, in this market context (both freeegptise and social arenas), housing rights can also
involve consumer protection rights, in terms ohsi@ds, mortgage finance, and unfair contractsgerm
in renting agreements and purchaes.

82 Cahiers de doléances d’ATD quart monde «un pepplte » cité par PETTITI L.E., « Pauvreté et Conimnt

européenne des droits de 'homm®ns, soc, 1991, n°1, pp. 84-88, p. 85.

8 COHEN JONATHAN, G.,« René Cassin et la conceptios dimits de ’'homme »Actualités de la pensée de René

Cassin, Actes du colloque international paris 14aby 1980 Paris, Editions du CNRS, 1981, pp. 51-62, p. 128.

COHEN JONATHAN, G.,« René Cassin et la conceptios di®its de 'homme »Actualités de la pensée de René
Cassin, Actes du colloque international paris 14ab% 1980 Paris, Editions du CNRS, 1981, pp. 51-62, p. 128.

Apparait une nouvelle distinction dans la catégdes droits sociaux. Si les droits sociaux au kege intégrent droits
de la sécurité sociale et droits au travail, I'amie anglo-saxonne distingue entre les welfardagighles labour rights,
voir les contributions de Tiago Fidalgo et Williddaugniet.
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85

86 capability is the substantive freedom to acki@lternative functioning combinations”. It canib&rpreted in order to

provide a legal framework which shapes fundamesdalal rights in accordance with the market. Thipraach renews
the application of “traditional” social rights witht preventing market integration”. Voir SEN, Anequality
Reexamined)xford, Oxford University Press, 1995.

87 Endowment of persons with procedural and substactilective rights. See Eurocap, SALAIS,®. avenir du Modéle

social européen face a la mondialisation: Pour Huepe des capacités? Dialogues franco-allemands en sciences
humaines et sociale2006, Berlin, et SALAIS, R., «Libertés du travail et capacités: pour une constion
européenne?®, Droit Social, 1999, pp. 467.

DOMIN, J.-P., MARIC, M., DELABRUYERE, S., HEDOIN, C. (d), Au-dela des droits économiques et des droits
politiques, les droits sociaux 28 ™*journées de I'association d’Economie sociale Ursi¥é de Reims Champagne
Ardenne, 4-5 septembre 2008, Paris, L’'HarmattaB@82 Jean-Paul Domin, Michel Maric, Sophie Delakrey Cyril
Hédoin (dir).

See KENNA, P., « Housing Rights: Positive Dutied &mforceable Rights at the European Court of HuRights »,
European Human Rights Law Revje2008, vol. 2, pp. 193-208.

See KENNA, P., « Housing Rights: Positive Dutied &mforceable Rights at the European Court of HuRights »,
European Human Rights Law Revje008, vol. 2, pp. 193-208, p. 9.
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*k*k

A new interpretation of the ECHR is proposed by atous authors. A general tendency towards a
progressive and measured recognition of fundamesttailal rights appears. Through an extensive
interpretation of political and civil rights, theCER is more and more receptive to a social dimensio

of the Convention. This case law movement also agge the doctrine.

Beyond the classical opposition between opponemissapporters of social rights, two movements
can be drawn. The first focuses on the affirmatibreocial rights themselves, the second focuses on
redefinition of positive rights (whether they aralifical, civil, economic or social) which leads &
better protection of social rights. The superpogitf these two waves leads to a rethinking, within
new framework. the concept itself of social rights.

The ECHR is at the heart of these evolutions. dinshthat case law developments are sometimes more
in advance than the doctrine. It remains to be sd®at will ultimately be the role of social righéis
compared to political and civil rights. The timeghi have come for the rights of the poor not to be

anymore “poor rights®*

o IMBERT, Ph. « Droit des pauvres, pauvres droitRevue de droit publjd989, p. 739.
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The fact that comparative legal studies on soighls have flourished is hardly surprisingvhile the
globalisation of the world economy has generateditsr increased inequalities throughout the world
require new analyses and new thought processealiegdhe emergence of counter-powers and the
development of legal instruments to improve thegmion of persons and peoples.

The unprecedented development of human rightsratpares particular attention to be given to those
rights known as second generation rights, whicly pla essential role in re-balancing economic and
social positions in the world.

Social rights find a new place and have a renewadtion provided they are able to act as a rampart
against the winds and tides of a turbulent econdmizurope, this construction finds new illustraso

in the recent case-law of the European Court of &urmRights, even though the Strasbourg Court
traditionally has only given a secondary placedcia rights.

In the European Union, since Nice, the integratidrsocial rights at the same level as civil and
political rights in the EU Charter of fundamentajhts has been a cornerstone in the protection of
European citizens and workers. The Charter, noegnated in the additional protocol of the Treaty of
Lisbon has been given a new lease of life followtimg entry into force of the latter. It has givée t
European Court of Justice the possibility to pursnenew legal grounds the European construction of
fundamental social rights through general pring&Community law and it enables the Court to rely
on « common constitutional traditions».

The social rights recognized in the Member States provide reference models upon which the EU
construction of fundamental rights is based as wslithe stepping stone for them to gain more
strength in the future.

The current study, which is part of a broader nes@apresents in parallel the conceptions of social
rights that have been retained in a significant lnemof member states: the analysis includes Spain,
Portugal, Italy, Poland, the Scandinavian countaed the United Kingdom. The dynamic that has
been developed in the Council of Europe and atllt@ein respect of fundamental social rights is
added to the aforementioned national presentatidiey exclude a detailed analysis of the
constitutional case-law of these countries.

The sample chosen is limited as it does not ince@entries such as France, Germany and many of
the new Member States; the lack of analysis of dbastitutional jurisprudence also limits the
comparative interest. However, some lessons cadréa@n when the choices made are put into
perspective.

A few comparative observations are presented hevealy of conclusion:

. first of all, it appears evident that the scalata discussions on social rights in Europe and in
particular on fundamental social rights, is basadaowide variety of approaches, which also
justifies the debates on the notions and the typotd social righty

1 see the working paper by the EUl Working GroupLabour Law onThe fundamentalisation of social rightEUI

working papers. LAW, European University Institukdgorence 2009); see also the important work dfective research
carried out under the direction of M. Langford, )(&mcial rights jurisprudence : emerging trends iteimational and
comparative lawCambridge University Press, Cambridge, New York&00

Directed by Diane Roman, see the introduction above

see C. Marzo above
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« Social rights reflect the key choices made withilegal order given the specific constitutional
background of each country and its legal traditions

« The place of social rights is anchored in the dodimension of each Member State, when
considered from a democratic perspective. Theyethex reflect the conception of social
democracy retained by each legal ofder

« There is no doubt that the debate that takes gladbe international scene clashes strongly with
the different conceptions that exist at the coustibal level in the different national legal
orders. Thus, the interaction between the perspechuilt on the basis of human rights and the
recognition of fundamental social rights shows thia¢ rights that develop are not only
individual social rights but also collective rights

- Despite the interference (and reciprocal interfegg¢rihat a comparative perspective entails, it
also shows that when dealing with the questiomefavolution of social rights, there is no need
to limit oneself to a constitutional perspectivetoran international perspective that analyses
such rights on the basis of a classification obsdcand third generation rights.

« There is a strong academic movement in favour wingi greater strength and autonomy to
social rights, which not only requires the Statedspect social rights but also places upon it
positive duties going beyond a simple programmiatjlementation

- Finally, the question of the justiciability of satirights remains the key concern of European
legal doctrine. It brings one back to the rolelds# fjudge in the implementation of social rights,
given their position as key actors of the effeate®s of fundamental social rights.

Each of the above observations would warrant fartigcussion. However, we will focus on just two
aspects: the impact of the variety of conceptiogtaimed in Europe (I) and the identification of
emerging movements at European level in the fiekboial rights (II).

l. The Variety of Conceptions of Social Rights Retaed in Europe

However banal this first observation may be, ihd¢ devoid of interest: the analysis of the poatio
taken in the different countries shows in a stgkinanner that the choices made in the field ofadoci
rights are not just simply the reflection of thekagiven to them by the legal order compared with
civil and political rights but it also stems froomamber of other factors.

The historic context is key as social rights amedtly linked to the choices made at the democratic
level: they are all the more important and thegtigiability is greater insofar as they were bait a
strong legal response to periods of dictatorshirt(igal, Spain), of war and political repositioning
(Italy), as well as in the transition in a formerEaropean socialist economy towards fundamental
rights based on social rights (Poland). In all sasieey reveal the strength of social democradjen
Member State.

The place given to fundamental social riftaso explains the very different roles that that&or

private actors play in the implementation of sociglhts. Thus, the trust put in the State’'s capyatcit

put in place a genuine welfare policy is significemthe Scandinavian countries, whereas it is cedu
to debates on the insufficient and programmatianeadf such policies in other Member States.

At the opposite end from the Scandinavian modal fran the German constitutional model which is
entirely based on the strength of social right&sermany’sbasic law— lies the English model. It

*  Conclusion drawn from putting into perspective shelies of the different countries analysed.

See above, in particular B. Mestre and C. Marzo

® The typical French position is that the answehte question lies in having a written Constitution
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reminds us that social rights can become congditati without a written constitution, through the
action of the demacratic institutions in accordawith the way the law is made in the legal order.

The English example brings one back to the verficdit question of defining fundamental social
rights. This comparative exercise shows with ease thfferent conceptions are confronted with one
another. This is the case when it comes to marttingoorders of what is social, especially when the
inclusion of property rights and cultural right® ateemed relevant in relation to social rightsyal

as for establishing the criteria of what is fundataé

The catalogues of social rights in the Constitigiehow that while there is a nucleus of common
provisions in relation to social protection, labdaw, and the law on the protection of families and
migrants, nevertheless, there is also a wide yaoietights that are recognised without there be&ing
uniformity.

As to their fundamental nature, the criteria of tumakes them fundamental remains highly deBated
while in Spain, their direct justiciability justés that they should be considered as fundamehisiist
not the same everywhere else. Their integratidhenConstitution gives some of them a fundamental
nature, while in other countries, this nature delgeon the values that they reflect. In this regard,
social right would be fundamental if it enabled inemotion of human dignity and equafity

Finally, the choices made regarding the naturetbadusticiability of rights are very different. Qne
one hand this is because few Member States alloviht direct enforceability of the social rights
recognised by their Constitution (see in particdte Spanish example with the four categories of
social rights); on the other hand this is becahseQonstitutions take very different positions ba t
scope for the open interpretation of fundamentaladaights, which gives the judge very effective
room for intervention (see Italy and Portugal iis tiespect).

The nature of social rights thus varies greatlyless their place in the legal order, even thougly th
may have constitutional force.

In addition, one might ask whether, when confrontéth the presentation of social rights in the
United Kingdom, the question is really one of fumegetal social rights.

There is no doubt that the process of making rightsndamental » and constitutional in the UK
illustrates the importance of the evolutions thet linked to the impact of Europe. They reveal a
larger movement that indicates the place of sawdts in Europe, which is achieved in a number of
very different ways that shows how the differergaleorders articulate national and international
norms in their own original way.

It is important to focus on the way the law is fewhin order to explain the place and the meaning in
the articulation of fundamental rights. Indeed the shows how, beyond the specific approach of the
Common Law to recognising social rights, the logfiequality and of non-discrimination carry a lot
of weight given the weak protection afforded by ésyment law and the law on collective rights

" see on this point the very convincing and pertineasentation by Véronique Champeil-Desplat, «dredts et libertés

fondamentaux en France, genése d'une qualification Droit fondamentaux et droit social, dir. Aydn-Caen et P.
Lokiec, Dalloz, 2005, p. 11-40.

This criterion is debatable as one must then kags¢hese values; we know that with regards td biignity and equality,
there are very different conceptions that are opgds one another.

To simply transpose the approach of the UK or ewere so that of the USA with regards to dealinthwliscrimination
would be highly debatable as it excludes from aganative reasoning the dimension of its articutatigth rights under
employment law. This is all the more striking whbe comparative analysis is only carried out atcthrestitutional level,
thus excluding the analysis of the effectivenessoafal rights in the legal order.
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From a comparative perspective and from a Europeaspective, it is always necessary to look at
social rights in light of their articulation, in giular the articulation of individual rights with
collective rights and access to justice.

One thus observes a variety of criteria for idemit social rights, a variety in the place and the
justiciability of social rights, which neverthelesentribute to the development of the role and the
place of fundamental social rights.

I. The Evolution of Social Rights at the European_evel

This comparative analysis of social rights in thenvber States of the EU shows both the specificity
of the choices made within the legal orders bub dtee existence of a core of social rights, which
allows one to identify the areas of convergende@turopean level.

The European Court of Justice, just like the Euaop€ourt of Human Rights seeks to show that these
areas of convergence exist. Take the proclamatfosooial rights in the founding and universal
declarations on human rights or by the ILO, as waslht the European level in the Social Charter of
1961and/or in the EU Charter of Human Rights dedaat Nice. These enable one to observe the
existence, for some of these rights, of common uicihat outweighs the normative differences that
result from the different origins of such rightshel most recent example is the reversal by the
European Court of Human Rights of its case-lavhindase of Demir v. Turk&which concerned the
link between the right to strike and the right he freedom of association (Article 11 of the ECHR).
There, the Court searched in the relevant textedosensus regarding the recognition of such rights
independently of their legal forte

The differences that affect social rights also akpwhy the ILO, when dealing with the issue of
fundamental social rights of workers has been abkake two distinct approaches : the first cossist
of strengthening universal protection through weventions ; the second consists of the adoption of
the 1998 Declaration in order to ensure a commoar fbf universal protection that focuses on the
hard core of rights in respect of which there issamsus and synergy at international level in craler
combat the worst inequalities.

Thus, there are European movements that emergetfreraxistence of very different conceptions of
social rights in the Member States.

In addition to the convergence that is linked te kiey role of the judges, one may also observei-mult
faceted movements of cross-fertilisation: firstadif one observes the « permeability » of civil and
political rights with regards to social rightswhich can be seen essentially in the context ef th
jurisprudence of the European Court of Human Rights likely that this led to the choices made at
Nice in the EU Charter of fundamental rights tatras equal both civil and political rights withcsd
rights. This movement also has another face, wisiagkflected by an extension of the strength with
which fundamental social rights are brought totlighen though they may be contained in a piece of
soft law. The 1998 Declaration is indeed used addbal basis in many texts as a mark of universal
recognition of a core of fundamental social rightshether these are international texts that are
addressed to multinationals (Global Compact, OECidejines), guidelines in international

10 ECHR 12 November 2008ASE OF DEMIR AND BAYKARA v. TURKEY (Application no. 34503/97)

Of course, according to some authors, this regulisform of uncertainty regarding the place afsta fundamental rights
that have been ratified or are in force in the legder. In the circumstances of the Demir casepravention of the ILO

had not been ratified by Turkey. The strength ef@ourt’s reasoning lies in identifying the convercein order to turn

it into theraison d’étreof its interpretation.

11

12 it ) . . , . . .
F. Sudre, « La perméabilité de la Convention ewenpé des droits de I’'homme aux droits sociaux weawniverselle

des droits de 'Homme, 2000, p. 28-32, see C. Matmve.
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institutions (IMF, World Bank), codes of conducatbtdrnational framework agreements, European
collective agreements, etc.

Despite these trends, the landscape of socialsrighgtill far from providing a unanimous analylsis
Europe’s scholars. This will be illustrated by ttiebates that will recommence in the EU on the
interpretation of the Lisbon Treaty and the plat¢he EU Charter of Fundamental Rights in the EU
legal order. In particular, the reference to theogial market economy » will be significant. It vidu
appear that this formula refers back to the orderlil conception that has been strongly put fonirard
Germany and which may explain the recent orientataf the ECJ with regard to the predominance of
economic freedoms over fundamental social rights

However, this formula could also be construed,ofslhg the Italian examp?é now that the EU
Charter of Fundamental Rights has entered intaefas inviting the judge to articulate the economic
choices of the European Union by taking fundamesuaial rights as a starting point.

The ECJ has indeed displayed in the past a gredtofidreedom in its use of examples taken from
comparative law.

Thus, beyond scholarly debates, this comparatiudysshows that fundamental social rights are
indeed a major challenge for Europe.

1B e Joerges, “A renaissance of the European EconGustitution ?” , in Integrating Welfare Functiomso EU Law,

from Rome to Lisbon, ed. U. Neergaard, R. Nielsenl.Roseberry,

14 See G. Boni above

15 L'échange entre les droits, I'expérience commuaiagited . S. Robin-Olivier, D. Fasquelle , Bruylag008.
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