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Abstract

Since its creation, European Union (hereinaftdre ‘EU") has experienced various enlargements. In
1973, Denmark, Ireland and the United Kingdom jditlee EU. Greece became a Member in 1981
and was followed by Spain and Portugal in 1986.t#asFinland and Sweden accessed the EU in
1995. In 2004, ten Central and Eastern Europeamt@es (hereinafter: ‘the CEECSs’) became EU
members. Finally, another two CEECs, i.e. Bulgand Romania, joined the EU on 1 January 2007.

What impact did previous enlargements have on maltisystems of private law? It is an important
question since there are ongoing accession neigogatvith Croatia and Turkey and also other
countries (Macedonia, Bosnia and Herzegovina, Alba®erbia and Montenegro, Ukraine and
Moldova) are interested in adhering to the EU. dldy these countries but also Russia has developed
specific relationships with the EU which affect psivate law system. Learning from previous
experience may help structuring better patternusbgeanization. But the broader question is whether
the process of ‘Europeanization’ of private law @EECs can be considered concluded with
membership or ‘regional policies’ are needed totextualize the implementation of EU law and to
govern its spillovers.

Keywords

European private law, enlargement, European agmsmstabilisation and association agreements,
accession agreements, competition law, consumerskourities law






l. Introduction (Fabrizio Cafaggi and Lukasz Gorywoda)”

Since its creation, European Union (hereinaftére ‘EU’) has experienced various enlargeméihs.
1973, Denmark, Ireland and the United Kingdom jditlee EU. Greece became a Member in 1981
and was followed by Spain and Portugal in 1986.tdausFinland and Sweden accessed the EU in
1995. In 2004, ten Central and Eastern Europeamt@es (hereinafter: ‘the CEECs’) became EU
members. Finally, another two CEECs, i.e. Bulgand Romania, joined the EU on 1 January 2007.

What impact did previous enlargements have on natieystems of private law? It is an important
guestion since there are ongoing accession neigosatvith Croatia and Turkey and also other
countries (Macedonia, Bosnia and Herzegovina, Alba®erbia and Montenegro, Ukraine and
Moldova) are interested in adhering to the EU. dldy these countries but also Russia has developed
specific relationships with the EU which affect psivate law system. Learning from previous
experience may help structuring better patternuwbgeanization. But the broader question is whether
the process of ‘Europeanization’ of private law GEECs can be considered concluded with
membership or ‘regional policies’ are needed totextualize the implementation of EU law and to
govern its spillovers.

The current debate on the desirability and modderafation of European private law focuses on the
search for a common core of rules at EU level amdhe opportunity of codification of such rules.
However, little or no attention has been given® direct or indirect impact of EU on national pitier
law systems of New Member States (hereinafter: NMS’) and neighboring countries. Furthermore
in the search of common principles little attentisndevoted to the legal traditions and practices
developed in CEECs.

This paper is an outcome of collective work in freenework of a research project ‘EuropeanizatibPovate Law in
Central and Eastern European Countries’ launch&piimg 2008 and coordinated by the European Uritydrsstitute.
The paper is based on national reports draftechéydllowing research teams: Marija Bartl, Jana Kodwya, Zdenek
Novy (Czech Republic); Nikolett H6s, Judit Torok, Pagilagyi (Hungary); llze Dubava (Latvia); LithuaniEgle
Zemlyte); Rozeta Karova, Ana Dojcinovska (Macedagnidgxandr Svetlicinii (Moldova); Magdalena Boberykasz
Gorywoda, Agnieszka Janczuk, Inga Lobocka, Marcingdeski (Poland); Ana Sarateanu (Romania); Paul
Kalininchenko, Ekaterina Mouliarova, Nadezda Puat¢Russia); Andrea Fejds, Alexandr Svetlicinii (S&rbKristian
Csach (Slovakia); Urska Petrovcic (Slovenia);sivte M. Atamer, Basak Bagtu, Kadir Berk Kapanci, Mert Elcin
(Turkey). The work of the national reporters wa®rdinated by Federica Casarosa. The project is owetl by
Fabrizio Cafaggi, Marise Cremona and Hans-W. Mickltzd supported by the Academy of European Lawirfirary
findings of the research conducted from Spring tgufnn 2008 were presented at the workshop of 2N@Zmber
2008 held at the European University Institute gititvww.eui.eu/LAW/Events/Programmes/FC21-22Nov08xpd
Sectoral analyses building on the data from thestiprnaire were presented by Lukasz Gorywoda (ENiBolett Hos
(EUI) and Rozeta Karova (EUI). Special contribuido the workshop were made by:sie M. Atamer (Istanbul Bilgi
University), Antonina Bakardjieva Engelbrekt (Unisity of Stockholm), Fabrizio Cafaggi (EUI), Olha Ceénychenko
(University of Amsterdam), Marise Cremona (EUI), NkanJozon (Sapientia — Hungarian University of Bdwania),
Hans-W. Micklitz (EUI), Ekaterina Mouliarova (EUIl)Norbert Reich (University of Bremen) and Marek Safja
(University of Warsaw, as of 2 October 2009 judfi¢he European Court of Justice) who presented tidoaological
draft report developed by the Working Group of VdardJniversity.

From a conceptual standpoint, the EU can be \demgea supranational club that provides a variétyon-rival goods
(i.e. allowing consumption to multiple users) te ihembers. These goods can be enjoyed only by émebers of the
club, i.e. they benefit only the parties to theemsion agreements. The critical variable whicltoibe optimized in the
process of enlargement becomes the number of carbhers, i.e. optimal club size. The assumptiohas the optimal
club size will differ contingent on the nature betrespective club good. It implies that differeesults will hold for
different EU policies.

Exceptions are R Manko, ‘The Culture of Private lin\Central Europe after Enlargement: A Polish Pectipe’ (2005)
11 European Law Journal 527 and M Safjan, L Goryavadd A Janczuk, ‘Taking the Collective Interes€Cohsumers
Seriously: A View from Poland’ in F Cafaggi and H-WMlicklitz (eds.) New Frontiers of Consumer Protection: The
Interplay Between Private and Public Enforcem@ntersentia 2009).
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Europeanization has become a leading concept infigheé of European studies and it denotes
guantitative and qualitative influence of EU law omtional laws and domestic institutional
frameworks. The leading contributions on Europeatitn employ the models and explanatory
apparatus developed for the analyses of the Old BéenStates (hereinafter: ‘the OMS"An
unfortunate effect of these accounts is the absefcaccurate theoretical characterization and
empirical testing of the consequences of Europe#iniz for the NMS, Candidate Countries
(hereinafter: ‘the CC’), Potential Candidate Coig#ti(hereinafter: ‘the PCC’), Neighboring Countries
(hereinafter: ‘the NCC’), and Partners. These dbutions also tend to treat Europeanization as a
product instead of viewing it as an interactive gmss’ This approach leads to neglect that legal
systems affected by the Europeanization are not ‘taw-takers’ but also ‘law-givers’.An accurate
and systematic theoretical characterization ofepast of Europeanization based on empirical testing,
however, is relevant from the pre- and post-entarsge policy standpoints. Understanding how
Europeanization affects national systems of prileateof the new and future members of the EU will
help to appropriately structure the enlargemeatesty.

The objective of this project is to fill this thetical and empirical gap by developing a methodplog
and producing evidence capable of assessing thacingd EU on private law systems not only of the
countries that have recently accessed to the Unib@also on those of neighboring countries thatehav
signed agreements with EU. The analysis takes awoount both the unilateral process of
approximation of laws in NMS and neighboring coigdy and the mutual influence between EU and
those (groups of) countries, as the latter carcaffeth the creation of European law and its maes
implementation. Within this framework, the reseagstalyzes not only the legal tools used by each
country in its approximation process, but it taket® account also the impact of activity of legal
actors, judges, regulators, private organizatiomd &w firms, involved in the application of the
European principles within their countries. The rallegoal of the analysis is to identify distinct
patterns of Europeanization of the NMS, CC, PCCCNA@d Partners.

The project moves from the assumption that pattefn&uropeanization may be shaped by the
obligations resulting from the partnership, asdtmivand accession agreements. As legal obligations
to approximate existing and future legislation @iffin their level of detail, the degree of
Europeanization is determined by the discretiontethe Applicant and Member States. Thus,‘ifhe
guestion’ (Waslis there a legal obligation to Europeanizef)be coupled with théhow question’

3 See, for example, R Zimmermann, ‘Civil Code and Civlv: Europeanization of Private Law within the Eoean

Community and the Re-Emergence of a European Legah&t (1995) 1 Columbia Journal of European Law BE
Levitsky, ‘The Europeanization of the British Ledatlyle’ (1994) 42 American Journal of Comparative L347 (‘the
traditional role of British courts in the nation’®ljlical system was profoundly altered by the Udit€ingdom'’s
accession to the European Communities in 1972 u{aggthat EC membership has generated pressurearthatowly
altering the British judiciary’s legal style, andthviit their traditionally highly restrained role the nation’s political
system); G D’Alfonso, ‘The European Judicial Harrization of Contractual Law: Observations on the Gerrhaw
Reform and ‘Europeanization’ of the BGB’ (2003) 14r&pean Business Law Review 689; G Aldaadition and
Europeanization in Italian LaWBritish Institute of International and Comparathaw, London 2005) (analyzing in the
second part of the book the implementation of timéaly Contract Terms Directive in Italian, BritishcafFrench legal
systems).

Important exceptions are F Cafaggi, ‘Ugavernanceper il diritto europeo dei contratti’ in F Cafag@d) Quale
armonizzazione per il diritto europeo dei contrat{Padova, CEDAM 2003) and Ch Joerges, ‘Europeanizas
Process: Thoughts on the Europeanization of Privai€ (2005) 11 European Public Law 63.

One of the exceptions is T Borzel, ‘Member Stagsgdnses to Europeanization’ (2003) 40 Journal ofir@on Market
Studies 193 (conceptualizing Europeanization ascaway process and discussing the ways in whichegowents of
Member States both shape European policy outcomésadapt to them; her claim is that Member Statege han
incentive to ‘upload’ their policies to the Europel@vel to minimize the costs in ‘downloading’ thextnthe domestic
level).
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(How has EU influenced the development of natigmalate laws in NMS and other countries under
the study?).

Against this background, the main research quegtidnand the underlying assumption (A) of the
project may be summarized as follows:

Q: | What are the patterns of Europeanization of natiprigate law systems?

A: | Patterns of Europeanization are the function oftt{é level of discretion granted by
the EU legal obligations to States implementingskiatjon and case law, and (2)
institutional variables specific to national leggbktem.

This paper builds on the findings of the Novemb@d& Workshop summarizing the work conducted
over the Summer 2008 by a group of young reseaawning from CEECs. Accordingly, it is based

on the evidence produced by a team of nationalrteqgothrough a questionnaire, interviews and a
follow-up. The main source of information which wased by the reporters were direct contacts with
legal actors and open interviews with national @&dopean institutions. The questionnaire was
composed of two parts: general and sectoral.

General part of the questionnaire set out resegueltions relevant for the framework of the project
Sectoral part, in turn, provided specific questidios competition, consumer, securities and
employment law fields. This sectoral partitionirgflects the broad notion of private law — as rules
framing and regulating market transactions refgrtim both individual and collective interests, and
including enforcement mechanisms — adopted in tiogeq@t. Such a broad definition is aimed at
investigating the role of European private law ésign and regulate new markets.

The questionnaire provided numerous indicators wbpeanization. The evidence gathered over the
Summer 2008 was sufficient to spot the most strateges. These indicators were instrumental to
assessing the level of Europeanization (indicatalaees: low/high) in the sectors chosen to stude T
variance of values revealed different patternswbpeanization of private law systems in CEECs.

The revealed patterns of Europeanization have Iglesiown that ‘one size does not fit &land,
accordingly, suggest that the strategies of Eunapation could be ‘regionalized’. Thus, the overall
goal of the project is to define a set of recomnagiods for the EU policy design concerning both the
post-enlargement and the on-going future enlargéarth approximation processes that would reflect
institutional and socio-economic diversities wittan integrated framework provided by European
legislation.

Theoretical framework for the project builds on tmethodological draft report prepared by the
working group of Warsaw University, presented amtply discussed during the November 2008
Workshop.

The first Part (l) of this collective paper sete thhlamework for the project. Part Il analyzes the
Europeanization process, in particular the stepsaficession and legal reforms. Part Il covers
consumer law, whereas Part IV assesses the procEssopeanization of competition law in CEECs.
Part V looks into securities law. Part VI conclu@esl sets the research agenda.

6 cfF Cafaggi, ‘The Making of European Private LaBovernance Design’ in Fabrizio Cafaggi and HoratiairMVatt

(eds.)Making Private Law: Governance DesidBdward Elgar Publishing, 2008) and H Collifi$ie European Civil
Code: The Way Forwar(Cambridge University Press, 2008). On differeetiaintegration — though not with a reference
to private law — see Bertelsmann Foundation (8th¢ New Europe — Strategies for Differentiated Iraéign
(Bertelsmann Foundation Publishers, Gutersloh 1997).
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1 Staging of the Project

The project was launched in Spring 2008 and has lweerdinated by the European University
Institute. The main stages of the project are spreed in the following table.

Time period

Stage

Output

Before Spring 2008

Planning

Identification of thigjextives of the project an
methods to be applied

Spring 2008

Design

Development of the questionnaire

June 2008

Start of the Project

Launch meetingd#stdbution of the
guestionnaire to national reporters

July — August 2008

Production (1)

Development efdlata set by the teams of
national reporters (interviews and others metho
of data gathering)

s

September — November
2008

Production (2)

Elaboration of the data resultirgrirthe national
reports (continuous contacts with the reporters i
set of presentations at the EUI to test the
preliminary hypotheses)

and

21-22 November 2008

Production (3)

2 days worksdtape EUI (presentation of the
data in a methodologically unified manner,
discussion of the methodological issues (scope
the project) and future agenda)

December 2008 — June 200

9 Production (4)

Draftiegebllective working paper, and projed
monitoring: updating national reports, network
building, and finding institutional support (i.e
Academy of European Law)

—

July 2009 — July 2010

Collective (5)

Publicatiortloé collective working paper. The
paper is to be a core document with macro
guestions on the basis of which a set of micro
guestions will be developed and addressed at
subsequent stages of the project. The w.p. wil 8
serve as a basis for a research project design w

als
hen

applying for funding.

2. The Scope of the Project

In the literature Europeanization is understoodtlas reorientation or reshaping of politics in the
domestic arena in ways that reflect policies, pcastor preferences advanced through the EU system
of governance’. At the same time, the concept has a dynamic dimensn fact, it is a ‘gradual
process that begins before, and continues afteradmission of new members to the organization’.
Finally, it entails ‘horizontal institutionalizati, i.e. widening of the group of actors whose @i

7

| Bache and A Jordan, ‘Europeanization and DoméS3tiange’ in | Bache and A Jordan (e@ibe Europeanization of

British Politics (Palgrave Macmillan, Basingstoke 2006), 30. Ondbecepts and mechanisms of Europeanization see
also C Knill and K D Lehmkuhl, ‘How Europe Matteiifferent Mechanisms of Europeanization’ (1999) &r&pean
Integration Online Papers No. 7 available at < :Htjwp.or.at/eiop/pdf/1999-007.pdf> (accessed 6eJ@009), H
Wallace, ‘Europeanization and Globalization: Compdatary or Contradictory Trends?' (2000) 5 New Rt
Economy 369, J Caporaso, T Risse, M Green Cowles d&RidsE-Kappen (eds)ransforming Europe: Europeanization
and Domestic ChangéCornell University Press, Ithaca 2001), K Featmre and C Radaelli (edshe Politics of
Europeanization(Oxford University Press, Oxford 2003), M Vink, Wt is Europeanization?’ (2003) 3 European
Political Science 63, S Bulmer and C Radaelli, ‘Theopeanisation of National Policy’ in S Bulmer and €sfjuesne
(eds) The Member States of the European Un{@xford University Press, Oxford 2005) and S BulrfiEreorizing
Europeanization’ in P Graziano and M Vink (edS)ropeanization: New Research Agend&slgrave Macmillan,

Basingstoke 2007).
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and relations are normatively structufg@donsequently, the project adopts a wide and dynaation
of Europeanization as a process of creating a comiegal sphere in Europe and a common legal
culture?

In this project Europeanization is operationalizz=zda concept referring to five phenomena within
vertical, horizontal and diagonal Europeanizafib(t) transposition of thacquis communautaire
(2) influence on national institutional frameworKsstitutional design); (3) compliance with
transpose@cquis communautairg4) spillover effects and emulation of EC lawpa®) horizontal
Europeanization: borrowing Member States’ law (legmsplants).

Against this background, understanding and evadgaEuropeanization of private law in CEECs
implies at least four courses of action. The fnseé is to investigate the influence of EU on peviatwv

in different groups of European countries. The sdcone is to conduct an analysis enabling to
observe continuities and discontinuities with the-existing legal regimes and to assess the differe
impacts of EU law. The third course of action faltofrom the second one and proposes a temporal
differentiation allowing identification of differ¢mphases of adjustment of national private lawesyst

of CEECs to the EU requirements. Finally, the prbjakes an institutional approach and focuses on
legal and socio economic institutions to analyzeictvhones promote and which ones resist
Europeanization within each legal order.

3. Domains of the Project

The scope of the project is related to its domaihih consist of national legal systems and sectors
chosen for the analysis.

As to national legal systems, five groups of caesthave been chosen to look for a preliminary
investigation. The first one is formed by New Memif&tates (NMS) and encompasses Czech
Republic, Estonia, Hungary, Lithuania, Poland, RoimaSlovakia, Slovenia. The second one consists
of Candidate Countries (CC) and embraces Maceddunikey. Potential Candidate Countries (PCC)
are the third group and are represented in theegirtjy Serbia. The fourth set is that of Neighlkmprin
Countries (NC) and consists of Moldova and Ukrakieally, the focus is on Partners represented by
Russia.

8 sSeeF Schimmelfennig and U Sedelmeier, ‘TheagiZity enlargement: research focus, hypotheses, lndtate of

research’ (2002) 9 Journal of European Public Rati®0, 503. According to them ‘(i)nstitutionalizati means the
process by which the actions and interactions ofas@ctors come to be normatively patterned (wiEr¢h)orizontal
institutionalization takes place when institutis@mead beyond the incumbent actors, that is, whergtoup of actors
whose actions and relations are governed by thenargtion’s norms becomes larger.’ They also stifests'(h)orizontal
institutionalization is a matter of degree, andaeg¢ément is best conceptualized as a gradual rdeasbegins before,
and continues after, the admission of new memilwetBet organization. Even in the absence of full inership, outside
actors might follow certain organizational normsl anles. Non-members align with organizational swde a result of the
organization’s accession conditionality, or becatlsese rules are embodied in formal agreements dieste an
institutional relationship short of full membershguch as association agreements or agreemendsticigate in selected
policies of the organization. Conversely, new membelr the organization may negotiate post-accestansition
periods before applying some of its norms, or théght begin to participate in some of the orgardzes policies at
different times.’

See ‘Methodological draft report’ prepared by Werking Group of Warsaw University (Marek Safjareszek Bosek,
Krzysztof Matuszyk, Katarzyna Michatowska, PrzermaystMiktaszewicz, Roman Trzaskowski, Aneta Wiewiérkas
Domagalska, Mikotaj Wild) (on file with the reselrgroup).

19" on vertical and diagonal interactions see Ch Sdhivertical and Diagonal Conflicts in the Europezation Process’ in

Ch Joerges and O Gerstenberg (eBsivate Governance, Democratic Constitutionalism a8dpranationalism
(European Communities 1998).
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The choice of these countries (CEECs) is motivatedt least four reasons. First, CEECs have been
relatively neglected in the academic and policyatied on Europeanization of private [EwSecond,

the pool of CEECs is not a single unit of analy@ésthe countries have different approximation
obligations which translate in different patterrfsEmropeanization. Third, they also have different
market and political regimes influencing modes andstraints of Europeanization. Finally, further
level of heterogeneity within CEECs stems fromeatiéint degrees of the influence of their historical
legacies on Europeanization techniques. Theserfaate treated as independent variables so théy wil
enable the team to identify their influence on Epeanization strategies and find out different page

of Europeanization.

Partitioning of the countries in different grougsjustified, given their diverse relationships witie

EU. But the preliminary research suggests thatl#gal status does not provide a satisfactory
explanation of current differences. This is nos&y that NMS should be treated as a single urthief
analysis as already in the beginning of 1990s wifféation of former communist states occurrebh
general European agreements were negotiated bettheekEU and the CEECs from the 1990s.
However, as early as December 1990, the EU negdtisith Czechoslovakia, Hungary and Poland on
the content of the agreement that was signed Wihet countries in December 1991. It has been noted
in the literature that the former European sodiatisuntries all attempted to restructure their
economies in the direction of market-type capitahedels. However, they have not all done so at the
same pace or to the same dedfe®hus, the project disaggregates the group of thSNo see
whether it is possible to observe similar or digksimnstitutional or policy directions triggered Ithe
Europeanization process.

The choice of the countries has an impact on rekedesign. Two approaches are possible: (1)
horizontal, and (2) vertical. Within the former,dvwerspectives can be adopted: (a) one covering all
NMS, if the goal is to test the role of nationajdeies and identify patterns of appropriating EW;la
and (2) one covering NMS and all the other grodesiified above, if the goal is to test the role of
conditionality. Vertical approach would imply a fecon selected countries. Such an approach would
be justified if the goal was to get deeper insightswhat impact Europeanization has on national
institutional choices and design.

Second, three sectors have been chosen for praliyrimvestigation: consumer law, competition Yaw
and securities law.

1 Important exceptions are N Reich, ‘TransformatiéiContract Law and Civil Justice in the New EU M@&nRountries:

The Example of the Baltic States, Hungary and Poland Cafaggi (ed)The Institutional Framework of European
Private Law(Oxford, Oxford University Press 2006) and M JaZémtegration of the European Developments in &gv
Law into Domestic Civil Law: Factors Framing the Ratten of the DCFR in Romania’ (2008) XIV Juridica
International 156.

12 .
More details under II.

D Lane, ‘Post-Communist States and the EuropeainnUi2007) 23 Journal of Communist Studies and Sition
Politics’ 461, 468.

14 On Europeanization of competition law in CEECs seBseres in F Cafaggi and H Muir-Watt (2008) and Aigada,
‘Europeanization of Polish Competition Policy’ (20029 Journal of European Integration 109. See Rlddmmert,
‘Introducing EU Competition Law and Policy in Centeand Eastern Europe: Requirements in Theory antl&re in
Practice’ (2004) 27 Fordham International Law Jalif#2.
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The choice of the sectors is motivated by the faat the notion of th@cquis communautaite
varies across the sectors and is linked to spdetfigpolicies. For example, in competition law thisre
primary law and case law by ECJ, whereas in therstthere is primarily secondary law. This factor
affects modes of implementation and thereby Eunoigation strategies. Furthermore, the obligations
concerning modes of implementation vary from seétosector and bring about different results.
Finally, the sectors chosen for the study varyoabeir role for framing reforming markets.

Four questions are related to the domains of tgeqr The first asks whether CEECs represent a
special case of Europeanization of private law. $beond investigates whether the historical legacy
of CEECs represent a cohesive factor. The thirdifies whether Europeanization of private law
differs from other areas. Finally, can more gené¥s$ons concerning market design be drawn from
the study undertaken in this project?

The preliminary findings suggest affirmative anssvaVhat makes CEECs special is transition from
command and control economy and totalitarian ruemarket economy and some degree of
compliance with the rule of law. What makes Eurayzeaion of CEECs special is the conditionality
and the fact that Europeanization of these countrave been interacting with market, constitutional
and institutional reforms. Private law, in turnsigecial as it is more affected by the historieghlkies
particular to CEECs than other branches of lawthade is only fragmentary coverage of private law
at the EU level. Lastly, general lessons from thieyscan be drawn for Europeanization strategis, f
private law as such and for the balance betweeticpad private governance.

4, I nstitutional Approach

Europeanization of private law is a complex problefminstitutional choice in which the relative
ability of institutions and levels of authority caary from context to context. The project investes
which institutional choices were made in CEECs @sponse to the Europeanization process. The
underlying assumption confirmed by the prelimineegearch is that the goal of Europeanization often
does not dictatper sepublic policy choice to attain it. It means thaemtifying a goal and instrument
for its realization are two distinct exercises @nd the link between goals and public policy des
that results in the ‘institutional choic®.

Accordingly, the project addresses the followingefiquestions. First, what is the balance between
public and private governance (judicial/adminisuelt in CEECs ? Second, which factors did affect
the balance? Third, from a dynamic perspectivegtiestion is whether Europeanization is tilting thi
balance in certain direction (deliberately or uentedly). For example what are the reasons for
privileging public over private enforcement. Fourthe project investigates whether the influence of
Europeanization is sensitive to the particular se#fdCEECs. Finally, the project inquiries whether

is possible to identify ‘varieties of post-commun&’’ in CEECs and if the answer is affirmative a
follow-usri8 guestion arises as to what extent curfgatopeanization strategy accommodates these
varieties.

5 on the concept aicquis communautairsee C Delcourt, ‘Thécquis CommunautairdHas the Concept Had its Day?’

(2001) 31 Common Market Law Review 829.

N K Komesar,Imperfect Alternatives: Choosing Institutions in Lagonomics, and Public PolicgUniversity of
Chicago Press, Chicago 1994) 177.

Cf D Lane and M Myant (edsyarietes of Capitalism in Post-Communist CountriBsigrave Macmillan 2007). In
general, see G Men¥arieties of Capitalism and Europeanization: NatioRasponse Strategies to the Single European
Market (Oxford, Oxford University Press 2005).

On Europeanization and institutional choice imeral and with relation to consumer law in speciée A Bakardjieva
Engelbrekt, ‘The impact of EU enlargement on pevéw governance in Central and Eastern Europecése of
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The above questions were posed from a recipiente S(€EECs) perspective. However,
Europeanization is likely to bring about an indtdnal change not only at national levels. Indeed,
accession/input of new countries may cause artitistial change at the EU level. For example, a
study has been conducted to assess whether thea®@02007 enlargements have had an impact on
comitology lagnd whether any observable changesat@dmitology system can be related to the arrival
of the NMS.

It follows that not only Europeanization strategguces change in private law systems of CEECs but
also CEECs are the factor which influences the libgiuim at the EU level. For that reason the
analysis of Europeanization cannot be conductethinvia stationary framework but calls for an
explicit treatment of institutional change. The aitjve of the project is therefore to develop a
framework for understanding the institutional chenige. the process of equilibrium displacement and
its reconstructior’ in the system of private law both at the CEECsBbdevel.

5. Diachronic and Synchronic Approach

In order to capture the character of Europeanigati®e a dynamic process, the project adopts a
theoretical framework combining a time sensitivactironic analysis with a more explanatory
synchronic examination. Whereas the purpose ohdimic analysis is to identify points of change in
the development of national private laws, companmg and post-communist stages, synchronic
examination should allow for explaining the critiewents or turning points and for assessing their
relevance as causes of institutional and policyngka

Thus, the project captures the dynamic processhahge in national private laws triggered by
Europeanization by the identification of time pesavhen critical events or turning points took plac
Diachronic approach therefore implies that whedyng Europeanization of private law in CEECs, it
is important to look for examples of continuitiesdadiscontinuities in the development of national
private laws. These examples will serve as cashestiand provide evidence to answer the following
two questions: (1) whether changes in private laiMSEECs occurred gradually or have rather been
abrupt; and (2) whether legislative changes haea ialowed by institutional transformatiéh.

A brief illustration can be helpful. Assume a siifiptl world where the impact of EU law may either
interrupt the national legislative developmentsaigiven private law matter or uphold them. While
scenario A exemplifies legislative discontinuity)gesario B illustrates legislative continuity. This
hypothetical has important consequences for the ebljudiciary. Whereas legislative discontinuity
implicates lesser importance of the judiciary, gunity entails its higher importance. The scenafio

higher importance of the judiciary brings in theue of different judicial attitudes. Accordingly,

judges may either act as a barrier to Europeanizaidr, vice versa, may facilitate the process of

(Contd.)
consumer protection’ in F Cafaggi and H Muir-Watigg Making European Private Law: Governance Des{gaward
Elgar 2008).

See M Alfé, T Christiansen and S Piedrafita (20B8ENA Working Paper No. 18, September 2008 avatledd
<http://www.arena.uio.no/publications/working-pag208/papers/wp08_18.pdf> (accessed 6 June 208@p(tktrating
that the two enlargements have had an impact owdyein which comitology is practised rather thagulated, i.e. the
impact has occured with respect to the informa¢ swhere working practices, operational procedaras generally the
‘way of doing things’ have changed). In general €enill, The Europeanization of National Administrationsitteéens
of Institutional Change and Persisten@@ambridge University Press, Cambridge 2001) (erpigi national patterns of
administrative transformation in the context of &ueanization and discussing factors influencing iathtnative
adjustment to European policy).

19

2 ctpc North,Institutions, Institutional Change and Economic feemance(Cambrdige University Press 1990).

2L On the reform of judiciary in CEECs see F Emmektrhinistrative and Court Reform in Central and Easteanope’

(2003) 9 European Law Journal 288. See also F Emfiiae Independence of Judges — A Concept Ofteruiviisrstood
in Central and Eastern Europe’ (2001) 3 Europeamabof Law Reform 405.
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adaptation of national private laws to EU requiratee within or even beyond legislative
Europeanization. But even within the judiciarieBadences matter. The preliminary findings suggest
that Constitutional Courts have had a differertemfyreater impact than ordinary Courts.

On a macro level, it seems plausible to expectftraan applicant state, the decision to accesgthe
constitutes a major institutional policy reorieraatwhereas, for the MS, the decision to enlarge an
existing EU is more a matter of policy continuityOn a micro level, the situation might be more
complex. In order to assess this situation, at basfollowing two questions should be addressed.

1. Do institutional constraints from the period of aoomism influence the modes of
implementation of the acquis in the field of prevéaw in the CEECs?

2. To what extent do legal traditions of these coestratter as far as Europeanization of private
law is concerned?

In contrast, synchronic examination focuses iterditbn on events fixed in a given time period in
order to explain what happens at the specific timmen they emerge. In other words, synchronic
analysis zooms in on identified periods of chamgdiscover where the changes derive from.

6. Patterns of Europeanization of Private Law

The diachronic evidence gathered through the questire has shown that formal EU intervention
(i.e. signing an agreement with the EU) has nohltke main driver of Europeanization. In fact,ash
predominantly affected the answer to the ‘how’ arat to the ‘if'. Accordingly, the underlying
hypothesis of the project is that limited role efgdl obligations contained in EU agreements
contributes to different patterns of Europeanizatin each group of the countries but does not
represent the most relevant explanatory variable.

Against this background, the project poses two ties concerning patterns of Europeanization. The
first one concerns the relationship between leddigations to adopt European legislation and
legislative initiatives introducing European-likegislation undertaken outside of legal obligations.
The second question, in turn, deals with the matatip between institutional and socio-economic
factors driving towards Europeanization of priviae in Central and Eastern European countries.

When considering the domestic impact of EU law atvgbe law, this project analytically
distinguishes three sets of factors by which Eusopequirements may trigger domestic institutional
change.

2 gSee F Schimmelfennig and U Sedelmeier, ‘Theagiiy enlargement: research focus, hypotheses, lendtate of

research’ (2002) 9 Journal of European Public R&R0, 514.

Cf European Parliament resolution on Europeanrachtaw of March 23, 2006 that at point six ‘cdtds differing legal
traditions and systems to be respected.” On tHeen€e of historical legacy on private law in CEE@stloe example of
the concept of collective interest of consumere@mployed in Polish legal systems across the tireeMeSafjan, L
Gorywoda and A Janczuk, ‘Taking the Collective lagtrof Consumers Seriously: A View from Poland’ ifC&faggi
and H-W. Micklitz (eds.New Frontiers of Consumer Protection: The Interplagvi&en Private and Public Enforcement
(Intersentia 2009).
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First, and in its most simple form, EU may proddoenestic change by prescribing actual legal and
institutional requirements with which a given statest comply (‘approximation clauses’ or other
clauses forcing implementation or adjustment as example of legislative technique of
Europeanization). That means that EU actually piiesd an institutional model to which domestic
arrangements had to be adjusted. Thus, countrébetig limited degree of discretion when deciding
on specific arrangements in order to comply withrdpean requirements. Here the question is how
legal obligations influenced modes of implementatd EU law in national private law systems. This
guestion hinges upon the principle of institutioaatonomy and requires to evaluate whether theae is
difference between institutional autonomy of OM@ &MS.

Second, Europeanization may occur indirectly thhoomarket-driven factors inducing the adoption of
EU-like legislation. For example, incentives touwsljlegal standards by a given non-EU state could
stem from the need of entering into trade arrangeésneith the EU. In this case, states had much
higher degree of discretion when deciding on adjests of their domestic regimes (allowing them
for innovation) than in the first scenario (Europeation by legislation). Thus, European influeige
confined to altering domestic trading structures.

Third, also an example of indirect influence, ingtonal and cultural factors may play a role ie th
strategies of Europeanization of private law. Bameple, twinning projects and — formally outside of
the Europeanization process — various arrangenfentonsultancy, such as the programs set up by
the International Monetary Fund and the World Bémkthe economic transformation of CEECs in
1990s.

To sum up. This project is concerned with the Eeawmpzation of national private law and, more
specifically, with the extent to which the implenttion of European policies implies adjustments in
domestic institutions, such as dominant regulastyles and structures in sectors governed by privat
law mechanisms, and it has identified three set$actors triggering Europeanization of national
private laws: (1) legal factors; (2) market-drivéactors that induce the adoption of EU-like

legislation; and (3) socio-institutional and cudtufactors. Each set of the factors will be outline

separately.

6.1. Legal factors and diversity of obligations

Already before the collapse of the communist systdma EU had conducted negotiations on an
individual basis with the CEECS.t had concluded trade and co-operation agreenveittisHungary

in 1988 and with Poland and the Soviet Union in 998 the post-communist period, the EU
introduced ‘association agreements’ as a tool treicturing its relationships with CEECs. Associatio
agreements had earlier been arranged with Turkewy fas early as 1963 and led to EU-Turkey
customs union in 1996. European association agmasnagere important to the extent they defined the
countries which the EU considered to be most coibigatvith market economy and electoral
democracy models.

24 See in more detail on the background to this ld@weent under 1.
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An early differentiation of former communist coue#r occurred. European agreements were
negotiated between the EU and the CEECs from tl8®9sl9As early as December 1990, the EU
negotiated with Czechoslovakia, Hungary and Potamthe content of the agreement that was signed
with these countries in December 1991. The agreenamed to structure relationships between the
EU and the CEECs and were conducted on a bildtesas between the EU and each country. At this
stage, however, an agreement did not commit theidegiving membership: it covered free trade,
financial and technical assistance, energy, enmeart and communications. Agreements also covered
the development of laws compatible with the singkerket, affecting particularly state subsidies, and
freedom of competition.

The PHARE program (Poland and Hungary: Assistamme Bconomic Reconstructidi) was
introduced in 1990. It provided support for builglinnstitutional capacity for the adoption and
implementation of EU law and numerous sector-lgrejects were conducted. After 1991, countries
of the Commonwealth of Independent States (CIS, peiming former Soviet republics now
independent) received assistance under the TACEhlical Assistance to the CIS) program. Its
objectives were to promote a country’s transitiom tmarket economy and to facilitate introductién o
democracy and the rule of law.

EU Enlargement to the CEECs is widely understoohasng been an important mechanism for
Europeanization. The conditionality for EU memb@réhis seen as providing incentives and
sanctions for compliance or non-compliance withiéguirements, such as the ‘Copenhagen Criteria’
and the transposition of trecquis communautairéto domestic la’ It has been noted in the
literature that agreements between the EU and CE#&Ts asymmetrical in character as the EU was
able to unilaterally determine conditions to thesentries’®

% The PHARE program was later extended to othertci@sn

% The tool of conditionality is not an EU-inventias it is has been extensively used in the field$nternational

development and international relations. The condepcribes the practice of attaching conditiona toan, debt relief,
other type of aid or membership in internationgamrization by international financial institutiomsgional organizations

or donor countries; cf J Braithwaite and P Dral@spal Business Regulatiqg€ambridge University Press 2000).

27 S . . . . .
See also U Sedelmeier, ‘Pre-accession conditigraaid post-accession compliance in the new mersiiages: a research

note’ in W Sadurski, J Ziller and K Zurek (ed&pres Enlargement: Legal and Political Response€éantral and
Eastern EuropgRSCAS, Florence 2006); G Pridham, ‘The effectshef European Union’s democratic conditionality:
the case of Romania during accession’ (2007) 23ndbwf Communist Studies and Transition Politics’28 Pridham,
‘Status quo bias or institutionalisation for reveilgy?: the EU’s political conditionality, posteaession tendencies and
democratic consolidation in Slovakia’ (2008) 60 @pe-Asia Studies 423. On the enlargement processtlse

contributions in M Cremona (e@he Enlargement of the European Un{@xford University Press 2003).

2 1n some cases, though, the EU used its polifioaler to secure its objectives. In the case of Rémdor example, G it

has been documented that ‘EU pressure was theivdedactor in explaining Romania’s compliance withda
implementation of conditionality’; G Pridham, ‘Romais Accession to the European Union — Politicall\WRolitical
Capacity and Political Conditionality: the Perspessivof Brussels and Bucharest’' (2006) XV Internatidsalies &
Slovak Foreign Policy Affairs 52, 66.
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The Copenhagen Criteria had to be met by applicanntries before membership would be granted.
The major components of the Copenhagen Criteria e following:

1. stability of institutions: guarantee of democrawye of law, human rights;

2. a functioning market economy, involving consideeale-statization and the formation of
privately owned enterprises;

3. capacity to cope with competitive pressures ancketdorces within the Union;

4. capacity to take on membership obligations @bgquis communautaijeincluding adherence
to the aims of EMU (economic and monetary unior palitical union.

These components formed a comprehensive bundlemditions from which intending members,
unlike existing ones, could not opt Gtitn 1994 a strategy of pre-accession was adopt&ssen. In
December 1995, the Madrid session of the Europeamdil referred to the need, in the context of the
pre-accession strategy, ‘to create the conditiamstiie gradual, harmonious integration of the
applicant countries, particularly through: the depeent of the market economy, the adjustment of
their administrative structure, and the creatiora agtable economic and monetary environment’. The
Madrid Council also requested that the Commissiogpare ‘opinions’ on the ten post-socialist
candidate countries (Bulgaria, Czech Republic, iiatdHungary, Latvia, Lithuania, Poland, Romania,
Slovakia and Slovenia) and Cyprus. These considéned effects of enlargement on the EU,
particularly the agricultural and structural padisj and the long-term budgetary outlook. The
Commission Report — ‘Agenda 2000: For a Stronger\aiider Union’ — was delivered in July 1997.
There followed a detailed screening process of eachmtry, which negotiated bilaterally with the
Commission. The candidate countries had to shoveskent to which they had met the conditions of
the 31 chapters of the acquis communautaire, asusat the 1995 White Paper.

The Commission’s White Paper of 1995 on the Intelarket® set out the legislation which the
candidate countries would need to transpose andeimgmt in order to apply thecquis
communautaireand identified elements essential to the impleatemn of the single market (known
as Stage | measures) which would need prioritynatte. The White Paper intended to help the
candidate countries prepare for integration in®ititernal market and gave a closer definitionhef t
legislation concerned. It identified the ‘key mea&s with a direct effect on the free movement of
goods, services, capital and persons and outlihedconditions necessary in order to operate the
legislation, including the legal and organizatiosilictures. The areas of EU activity were examined
dividing the measures into two stages, in ordeprafrity, to provide a work program for the pre-
accession phase. The Technical Assistance andratmm Exchange Office (TAIEX) was set up with
the objective of providing complementary and focusschnical assistance in the areas of legislation
covered in the White Paper. A legislative datalheas established by the Office.

2 ‘They had no opportunity to back out of cruciabpters. Unlike ‘old’” members, they had to accepprinciple joining

the European Monetary Union (EMU) when they weradye and could not opt out (as did Britain, Denmarid
Sweden). They also had to have independent ceydrids, a condition that constrains a governmemomemic policy.
(...) Financial stability ruled out Keynesian-typatstinvestment promoting growth, although it shcadchoted that new
members (such as Ireland and Spain) have bendfitet large EU transfers that have boosted investmBnLane,

‘Post-Communist States and the European Union’ (R@870ournal of Communist Studies and Transition, 467 .

0 Preparation of the Associated Countries of Cerainal Eastern Europe for Integration into the Intearket of the

Union — White Paper. COM (95) 163 final, 3 May 1995.
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As a follow up to the White Paper, CEECs estabtisharious institutional structures to administer th
pre-accession requirements. For example in Polaach Ministry was required to establish an EU
Integration Unit, 29 working groups were set upvaork on pre-accession implementation, and there
were published in 1996 a series of legal studi¢ining its path to approximation.

Preparation of the candidate CEECs focused almastigvely on harmonization, and little attention
was paid to areas where there was no harmonizdtignyhich were affected by the rules governing
free movement and which would have to stand thteafegroportionality upon accession. It has been
noted in the literature that

‘the new Member States will defend their nationalues not necessarily as an attempt to promote
protectionist aims, as sometimes still happenshan former Member States, and will likewise
occur in these new countries, but rather in ordemake the Community rules workable in the
contextgi)f their different market conditions, amdtihe context of their social, legal, and cultural
values.

Table 1: Level of integration achieved by an agreeent with the EU

Countries/ Coopera- Europe Application European Accession Accession to
Agreements tion Agreement/ for Partnership Partnership the EU
Agreement SAA Accession
Poland 1991 1994 2001 2004
Hungary 1991 1994 2004
Czech 2004
Republic
Slovakia 2004
Romania 1993 2005
Lithuania 1992 1995 2004
Estonia 2004
Latvia 2004
Slovenia 2004
Macedonia 1997 2001 2004 2006 2007
Serbia 2004, 2008
2006

Turkey 2001

31
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M Jbzon, ‘The Enlarged EU and Mandatory Requirgsig2005) 11 European Law Journal 549, 549 (disicigsthe
limits and possibilities of the current regulategyproach of the Internal Market under the speaificket conditions and
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Table 2: Level of integration achieved by an agreeant with the EU

Countries/Agreements Partnership and Action Other (new) enhanced
Cooperation Plan/Common agreement
Agreement Strategy/Others
Moldova 1994 2005
Russia 1994 1999, 2005 (Road
Maps on Four
Common Spaces)

The project has identified different obligationsicerning adoption of European legislation according
to the five categories of countries. The studyhef agreements with the EU has revealed references t
implementation of thacquis communautair@pproximation and compatibility.

Most of the approximation clauses read that thdi@oy country ‘shall endeavour to ensure that its
legislation will be gradually made compatible witfat of the Community’. This is the case of Europe
Agreement with Romania, Slovakia, Czech Republitjuania, Estonia and Slovenia. However, there
is no reference to ensuring compatibility igidual way in the Europe Agreement with Poland and
with Hungary. Furthermore, whereas the relevantsdgafor Poland imposed an obligation of using
‘best endeavours’ (Article 68 of Polish Europe Agrent) to ensure compatibility, the Hungarian
clause simply read that Hungary ‘shall act to emstivat future legislation is compatible with
Community legislation as far as possible’ (Artiélé of Hungarian Europe Agreement).

There are also differences related to the areashich the approximation obligations were extended.
Whereas reference to telecommunications is made regpect to Estonia (Article 69 of Estonian
Europe Agreement), Latvia (Article 70 of Latvian rBpe Agreement), Lithuania (Article 70 of
Lithuanian Europe Agreement) and Slovenia (Articleof Slovenian Europe Agreement), there is no
such refrence concerning Europe Agreements witlciC&®epublic, Hungary, Poland, Romania and
Slovakia. Another approximation obligation whichshiaeen asymmetrically framed with respect to
CEECs relates to product liability. Whereas prodiattility is not explicity mentioned in Europe
Agreements with Czech Republic, Poland, Romaniaveia, Slovenia, it is enlisted as an
independent field among those requiring approxiomafor Estonia (Article 69 of Estonian Europe
Agreement), Latvia (Article 70 of Latvian Europerdgment) and Lithuania (Article 70 of Lithuanian
Europe Agreement). In the case of Hungary prodiatiility is listed as a subset of consumer
protection measures (Article 68 of Hungarian Europgreement). There is no mention to
telecommunication and product liability also in tRartnership and Cooperation Agreement
between the European Communities and their Memia¢esSand the Republic of MoldoVa.

Whereas some of the Europe Agreements stress aoh&agid progress’ in the approximation of law
in given fields, other omit such qualification. Taeare also examples where direct courses of action
which the applicant country is obliged to undertake set out. For example, it has been explicitly
imposed on Turkey to adopt a new commercial ¢dde.

32 Official Journal L 181, 24/06/1998.

Council Decision 2008/157/EC of 18 February 2008tla principles, priorities and conditions contain@ the
Accession Partnership with the Republic of Turkey aepealing Decision 2006/35/EC, Official Journal 511,
26/02/2008.
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Some of the instruments refer to ‘progressive agpration of legislation” Common Strategy of
the European Union of 4 June 1999 on Russia, 198804 SP)Furthermore, differences in the
way the obligations are framed relates to the seaod concern the level of detail in which the
requirements are spelled out. Finally, institutiomsechanisms envisaged in the agreements with
NMS, CC, PCC, NCC and Partners show some degréstyr

Variety of wording and structures of the clauseswshdifferent degree of bindingness and different
degree of discretion granted to the states wharstadg their private law systems to EU policies.

At the beginning, in the context of enlargementsitally the candidate states had to accept the
acquis Currently, the texts of the agreements go furdmed the phrases mentioning thequis
communautairehave a higher ‘obligatory’ wording. For the ten dalate countries ‘the basic
principle (...)that the entire acquis communautaire must be aedegt binding® was accompanied
by the ‘importance (...) of ensuring its effectivephgation through appropriate administrative and
judicial structures® The acquis communautairgherefore constitutes currently a compulsory
reference framework for countries wishing to gaotession as well as for the Union, and thus
indirectly for the countries which are already mens8’ This leads inevitably to the question of the
precise content and contours of this framewbrk.

6.2 Market-driven factors inducing adoption of Ekkllegislation

The questionnaire has identified various pattefriSusopeanization of national private law grounded
in market mechanism (i.e. price mechanism). Fomgte, incentives to adjust legal standards by a
given non-EU state could stem not from a particidgal requirement but from the need of entering
into trade relationships with the EU to increasedDP.

6.3 Socio-economic and institutional factors

As an example of indirect influence, institutiomald cultural factors may play a role in the strageg
of Europeanization of private law.

The twinning programs between CEECs and EU publiniaistrations assisted the implementation of
European rules in specific areas. For example Pilesh Financial Supervision Authority benefited
from a project on the implementation of the methogp of Supervisory Review Process for
investment firms in accordance with the Capital iegments Directivé®

% Fora description of the adaptation process ¢éoBbl requirements undertaken by Ukraine see R Retdow Far to

Endeavour? Recent Developments in the Adaptatiddkedinian Legislation to EU Laws’ (2003) 8 Europdaoreign
Affairs Review 125.

Case C-259/9%Parliament v. Council(1997) ECR 1-5313, para. 17.

Regular reports from the Commission on progresadsvaccession by each of the candidate coun@@h] (1998) 712
final 17 December 1998, p. 19.

See also R Petrov, ‘Exporting tAequis Communautairi@ato the Legal Systems of Third Countries’ (2008)ELBopean
Foreign Affairs Review 33.

35
36

37

¥ seeC Delcourt, ‘Thé&cquis CommunautairdHas the Concept Had its Day?’ (2001) 31 Commonkigtataw Review

829. See also C Curti Gialdino, ‘Some reflectionstioa Acquis Communautairg1995) 32 Common Market Law
Review 1089.

D D Toshkov,Between politics and administration: compliance witbl Law in Central and Eastern Eurog@hD
Thesis, Leiden Univeristy 2009) available at <hfippenaccess.leidenuniv.nl/handle/1887/13701>e@smd 17 June
2009).

39
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At the same time, CEECs have been an object odwsuprograms involving exchange of officials and
consultancy arrangements, the later also withitobay framework as coordinated by the IMF and the
World Bank.

Legal technical assistance programs focused piiynan improving the statutory laws in non-EU
countries and operated on the assumption that w@agghe ‘right’ laws on the books would enhance
legality, and ultimately economic development agfgh countries. However, many of these programs
have not produced the expected results. The mestwbexample is Russia, where the drafters of the
corporate code now admit that the idea of pickihg tight laws and thereby enhance corporate
governance has essentially faif@®n the other hand, some of them have succe®ded.

Furthermore, after the 1989 turning point many ifprdaw firms — mainly of US origin — established
their local branches in the CEECs. Preliminary aede provided evidence that those law firms
assisted in drafting statutes implementing EU laM@EECSs. It seems plausible to assume the common
law background of these lawyers-drafters has hadnmgract on the design of the national rule
implementing a given EU requireméAtFurther evidence is needed to test the accuracthisf
proposition.

7. Patterns of Legal Europeanization of Private Law

Notwithstanding the growing number of studies csiesit and systematic framework to account for
the varying patterns of institutional adjustmentoas countries and policy sectors is still lacking.
Empirical evidence indicates a great variety in detic patterns of Europeanization. In order to
understand the varying impact of European integmatin domestic arrangements and structures, the
first systematic cross-national studies advocatemi differentiated approaéhThey argued that the
domestic impact of EU varies with the level of Epgan adaptation pressure on domestic institutions
and the extent to which the domestic context (iiclg institutional opportunity structures and
constellations of domestic actors) facilitates mhgbits actual adjustments to European requiresent

The evidence gathered through the questionnaire dessonstrated different patterns of legal
Europeanization of private law in CEECs. First @att concerns Europeanization due to
implementation of agreements or obligations assediado memberships. Second pattern describes
Europeanization due to legal transplants from MB8aiw-members and from OMS to NMS.

B S Black, R Kraakman and A Tarassova, ‘Russian fzatéon and Corporate Governance: What Went Wro(Zf00)
52 Stanford Law Review 1731. See also V Meier, ‘Traasition in Eastern Europe: what went wrong?:résponsibility
of the West' (1993) 24 Est-Ovest 9.

See, for example, E L Glaeser and A Shleifer,eTRise of the Regulatory State’ (2003) 41 JournaEcénomic
Literature 401 discussing the reform of the Possburities market and the factors which made itesfal. In general
see D Nelken, ‘The Meaning of Success in Transnatibegal Transfers’ (2001) 19 Windsor YearbookAatess to
Justice 350. For CEECs see T W Waelde and J L Gsowdeflegislative Reform in Transition Economiesestérn
Transplants — A Short-Cut to Social Market Econorntsti%?’ (1994) 43 International and Comparative lQuarterly
347.

On the influence of US law and lawyers in Eurgpe W Wiegand, ‘Reception of American Law in Eurofd®91) 39
American Journal of Comparative Law 229. For CEECsGée Anderson, ‘Exporting Democracy: US Lawyers Help
Eastern Europe Draft New Constitutions’ (June 1989@A Journal 18 and J Davison, ‘America’s Impact on
Constitutional Change in Eastern Europe’ (1992) &&Ay Law Review 793.

41

42

B c Knill, ‘Implementing European Policies: the Ingpaof National Administrative Traditions’ (1998) Journal of

European Public Policy 1; C Knill and A Lenschow, flitg with Europe: the Impact of British and German
Administration on the Implementation of EU Envirommal Policy’ (1998) 5 Journal of European Publadi¢y 595; T
Borzel, * D Lehmkuhl, The Importance of Small Diféeices. The Impact of European Integration on theméiations in
the German and Dutch Road Haulage Industries (THedais, The Hague 1999).
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Third pattern deals with Europeanization within Bue to legal transplants between MS beyond EU
legislation, especially related to the processembdification. Here, an important role of the Dutch
Civil Code, of the Swiss Civil Code and of the mefied BGB has been noticed. Finally, the role of
twinning projects as an instrument for horizonégjdl transplants has been also evidenced by the dat
gathered through the questionndfte.

In general, horizontal and vertical legal transtdamave been identified. Horizontal legal transplan
imply interaction among different legal systemsjaltcan take place for single rules or institutions
for entire branches of law, and can be determineditferent reasons which range from prestige to
forced impositiorf®

Thus, horizontal legal borrowing occurs when onegoal legal system borrows from another, such
as Europe borrowing from the US, or one Europeaminee state from another EU member state.
Vertical legal transplant, in turn, occurs whenupra-governmental regime borrows from its own
constituent members, such as the EU-level institstiborrowing from EU member stafésThe
Better Regulation initiative is a conscious exeraid legal transplanting. This borrowing has been
both horizontal and vertical.

Looking at the countries, different patterns ofisé&gjive Europeanization of private law in CEECs
have been found. First pattern concerns implementabf EU legislation combined with
recodification based on modes adopted by one MSthi& case Europeanization operates both
vertically and horizontally.

Second, in candidate countries adoption of Eurofikariegislation can be based on direct references
to EU legislation or MS implemented legislation.ifth often candidate and neighboring countries
look at MS and follow EU implemented legislation.

* In the literature see P H Brietzke, ‘Designing thegal Frameworks for Markets in Eastern Europe99d) 7

Transnational Lawyer 35 (‘Harvard’'s Jeffrey Sachml anumerous Chicago-trained economists at the natenal
Monetary Fund, the World Bank, and the US Agencylfiternational Development assumed that there waorigh
similarities in human behavior and economic mecrasito make textbook microeconomics directly ajpplie to recent
events in Eastern Europe.’). The starting pointfier legislative reforms in CEECs has been desctilyed Lane, ‘Post-
State Socialism: A Diversity of Capitalisms?’ in Dae and M MyanWarieties of Capitalism in Post-Communist
Countries (Palgrave Macmillan 2007), 13: ‘The disintegratiohthe state socialist societies in the early B8t
ambigous the type of political and economic ordéiclv was to replace them. Their fall was not a egagnce of the
classical pattern of revolution, in which an altgive ex anteeconomic system was postulated in the politicdicpmf
the reformers. The major systemic changes advodatdtie reformers were the removal of the domir@otnmunist

Party and its replacement by democratic forms amtee to markets in place of centralized planning.’

% See A Watsonl_egal Transplants: An Approach to Comparative L&nd edn (University of Georgia Press, Athens

1993) and A Watson, ‘From Legal Transplants to LLdgamants’ (1995) 43American Journal of Comparative Law,
469-476. Turkey and Armenia are examples of extrboreowing from codes of other countries, see A $baf ‘Legal
Transplants and European Private Law’ availabletetp://www.alanwatson.org/legal_transplants.pdéecessed 13
June 2009).

See, for example D Borcan, ‘New bankruptcy lawsentral Europe: The influence of American, Freadd German
law’ (2002) 33 Revue d'Etudes Comparatives Est O@8stSee also G Ajani, ‘By Chance and Prestige: Legal
Transplants in Russia and Eastern Europe’ (1998M&rican Journal of Comparative Law 93.

46

47 A framework of legal borrowing that adds the gt dimension (between states and federal andniational bodies) is

developed in J B Wiener, ‘Something Borrowed for Sibving Blue: Legal Transplants in the Evolution ofoGhl
Environmental Law’ (2001) 27 Ecology Law Quarteti395.
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8. Different Modes of Adoption of EU Legidlation and General Principles

The project has identified different modes of adwoptof EU legislation. EU legislation may be
adopted: (1) through legislation; (2) through adsimative agencies; (3) through judiciary; and (4)
through private organizations, including law firrtisere we speak not about adoption but about
Europeanization).

8.1 Europeanization of private law through legiskat

Europeanization may occur through legislation. €hpatterns have been identiifed: (1) by integration
in civil, commercial codes and consumer codespf2fompound legislation in comprehensive Acts;
and (3) by piecemeal legislation.

Clearly the choice of each strategy has a diffem@piact on national systems of private law and, in
conseqguence, on market design.

8.2 Modes of adoption through administrative agesci

The next identified mode of adoption of EU lawhsaugh administrative agencies. The focus of the
project is on three issues. First, the role of akee and in particular of administrative agency

networks as a vehicle of Europeanization of privatein NMS has been investigated. Second, in the
competition field, the role of the network of cortijen authorities in ensuring Europeanization has
been analyzed. Finally, in financial markets, tlderof CESR, CEBS and CEIOPS has been
addressed.

8.3 Modes of adoption through judiciary

Preliminary research has identified two patternaduption of EU law through judiciary. The firsteon
is exemplified by references made by judges to &gislation or case law. The second one has to do
with judicial cooperation, both formally and infoalty structured.

8.4 Modes of Europeanization: the role of privaiganizations

The evidence gathered allows for preliminary figdin The role of international law-firms in

Europeanization is relevant but varies from settigector and also from country to country. The rol
of multinational firms as ‘Europeanizer’ is alsdemant. The role of NGQO’s in particular consumer
and environmental organisations is relevant bukerethan that of market players.

9. Differencesin Sectors

The three sectors were chosen to examine whichrdiites exist among areas all related to market
design. The research question associated to cludiahfferent fields concerns different paths of
continuity and discontinuities with pre-existingée regimes.

10. Conclusions
The research design of this project frames Eurdpaton of private law as a process and not as a

product. The objective of the project is to undamdtthe mechanism of institutional changes in CEECs
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triggered by the Europeanization process. Accolgjrtpe selection of countries and sectors have
been instrumental to the development of a framevamébling to investigate the core issue of the
project which is the process in which the phenomeab Europeanization has been taking place.
Conditionality and other political elements havestoained this process but despite these facters th
research can provide useful indications also fer @MS and the EU as a whole. In particular, the
project aims at developing a systematic set recomdateons for a design of a differentiated

Europeanization strategy which would take into aotdhe specificities of CEECs.

On the basis of the evidence gathered through dlestipnnaire and the follow-up a broad picture of
the Europeanization of private law in CEECs hasnbeeveloped. At this stage, the research has
covered a broad range of issues both country-wisesactor-wise. At the next stage, a selection will
be made. As to the countries, the objective will be to produce a full picture of the respective
developments in a comparative way, but to chooserd¢presentative countries across the identified
five groups in order to identify different patterok Europeanization and to compare them. Sector-
wise, as there is a correlation between the chufitee sectors and goals of the project, sectolidwi
selected to observe what the mechanisms of irstiaitchange are.

The issue of continuity as framed in the questimenavent further back than to the period of
communism. The choice is motivated by the fact thatproject looks at the extent to which the legal
tradition of CEECs have interplayed with the poétidimension of communism and what impact this
interplay has had on the current institutional feswark. Accordingly, the focus is on potential temsi
between legal tradition which is based on Europwadels and institutional tradition which has been
highly influenced by the communism, or in otheresaas in Turkey, by other types of constitutiomal o
political traditions as this tension might affeloe torocess of Europeanization.

Preliminary research has revealed that CEECs stiften enforcement problems. Accordingly,
institutional perspective of the project will bevééoped to address the question of how soft lavedhas
strategies at the EU level might work in the arghsre enforcement issues are problematic.

From a methodological standpoint, the project eagés to extend the range of instruments for data-
gathering and data-analysis. Questionnaire providedlata to describe the landscape from which the
project moves. Other instruments, as impact assggsmf ECJ judgments to understand the

institutional dynamics behind the Europeanizatioocpss (Who uses ECJ judgments and for what
purposes? What explains the tendency of lower sdortuse refer more than higher courts to ECJ
judgments? What is the impact of ECJ judgmentsdoniristrative agencies?) are being considered.

Finally, the project has a double scope. Sciendificpe will translate into a systematic characiion

of patterns of Europeanization of private law inECES. In its institutional vest, in turn, the prdjec
aims at establishing a network — coordinated byB@pean University Institute — of scholars, jusige
and policymakers concerned about the Europeanizatiategies.
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Il. Institutional Framework (Marise Cremona and Kar olina Podstawa)

This section provides a general overview of thditutgonal frameworks established by various
agreements concluded by the European Union {Elastruments adopted by the EU and documents
issued by the EU institutions, which establishlégal basis for the approximation of national laws
European law in two fields: competition and consupretection. This necessarily brief overview will
therefore refer mainly to those frameworks andrimsents which are relevant for these two fields of
research.

At the same time, the research field is limitedgyaphically — it is to focus on Central and Eastern
European states — 'new' member states (with thepéra of Cyprus and Malta), candidate states
(Croatia, Former Yugoslav Republic of Macedonia dmoakey), potential candidate states (Serbia),
neighbouring states (Ukraine and Moldova) and Russi

1 The New Member States of Central and Eastern Europe

1.1 Enlargement and pre-accession strategy

The enlargement and pre-accession strategy ofuhgpEan Union has been developed since the 1993
Conclusions of the European Council through a geblicy documents of the European Council and
with the aid of a 'White Paper' of the European @igsion drawn up in 1995 at the request of the
European Council. On its basis one may observevthein which the initial strategy was monitored
by the Community institutions and the way it waangformed into concrete initiatives described
below.

Ever since the political decision taken in 1993 caning the accession of the Eastern and Central
European countries to the European Union, thefsatraditions and instruments allowing for such an
expansion has been developed by the Union. Thligmient of both political (stability of democratic
institutions, observance of human rights standatd9 and economic criteria was required. Amongst
the economic criteria a prominent place was takgrthe need to ensure sufficient conditions for
competition and therefore managing the transitromfa centrally-planned to a free market economy.
Assistance was to be predominantly delivered thmomgechanisms established by association
agreements, signature of which was a priority attitme. Similarly, approximation of laws conducted
with the help of the Union was perceived as on¢hefmain instruments supporting the creation of
such conditions. The Conclusions of the EuropeamnCib adopted in Copenhagen in 1493
emphasised that the Community and its Member Statdsome and support the reform of the
economy in the CEE countries. The cooperation betwke Union and the CEE countries was geared
towards future membership. Within this frameworlke tBuropean Council placed the emphasis on
approximation of laws, in the first instance withgard to distortion of competition amdter alia
protection of consumers. For that purpose officfaten the candidate states were to be trained in
Community law. More specific conditions for sucloperation were determined by Annex Il to the
Conclusions where, yet again, the approximationlasis was invoked as the main means for
furthering economic integration. The Commission wadied upon to open access to Community
programmes to candidate states.

. The term ‘European Union’ (EU) is used here faseof reference to include both the EU and thef&an Community

(EC); the agreements referred to here were in factladed by the European Community, in many casgsthier with
the Member States, as so-called mixed agreements.

49 European Council, Conclusions of the European Cy@mpenhagen, 21 - 22 June 1993).
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The subsequent Conclusions of the European Coadejited in Essen in December 19%nphasise
the role of competition policy in the process degration. In Annex IV, the Council reported to the
Essen European Council on a strategy to preparghtoraccession of the associated countries of
Central and Eastern Europe. The section on mediam measures is entirely devoted to Competition
and State aids policy. The Essen Conclusions cathe Commission to submit a White Paper on the
implementation process

The Commission 'White Paper' on Preparation ofAbsociated Countries of Central and Eastern
Europe for Integration into the Internal Markettbé Union of 3 May 199% responds to the call and
describes the part of the pre-accession strategyhfo associated countries of Central and Eastern
Europe. In the 'White Paper' key areas are idedtifi which approximation of legislation is a pifpr
Furthermore, the importance of establishment ofqad& structures for implementation and
enforcement (and therefore of institutional refoimjecognised. It is emphasised in the 'White Pape
that the burden of responsibility rests on the watd states, yet the Union is also the one who is
act by providing assistance (primarily through BIdARE programme, as well as through the new
technical assistance information exchange offi€ag 'White Paper' provides recommendations as to
how the assistance is to be developed and the manwhich candidate states may use it.

A further legal act providing for the enlargemendgre-accession strategy is Council Regulation
622/98/EC on assistance to the applicant statdseiframework of the pre-accession strategy, and in
particular on the establishment of Accession Pestrips® This instrument provides a general legal
basis for the establishment of Accession Partngssivhose specific conditions are to be decided by
the Council following a proposal by the Commission.

Finally, the Conclusions of the European Councildd in Copenhagen in December Z8@2nfirm
that this strategy will be continued on the parth&f Union; assistance was to be granted to catedida
states also after their accession to the Europteactsres.

1.2 'Europe’ Association Agreements

The 'Europe’ Association Agreements, as determiespkcially by the Copenhagen and Essen
Conclusions were to provide the main tools for ¢nadual integration of the Central and Eastern
European economies to the European Community. Ak, dhey were to provide a framework not

only for improving market access on both sides,dts for approximation of laws especially in the

fields of competition and consumer protection (pered as priorities by the EU institutions).

The 'Europe’ Association Agreements were conclumethe European Community and its Member
States with ten States of Eastern and Central Euioghe period between 1993 and 189&hey

=0 European Council, Conclusions of the European Coyisisen, 9-10 December 1994).

51 European Commission, 'White Paper' on Preparatfotine Associated Countries of Central and Eastenoteufor

Integration into the Internal Market of the UnimnCOM(95)163 final (3 May 1995).

Council Regulation (EC) No 622/98 of 16 March 1988assistance to the applicant States in the framiewafothe pre-
accession strategy, and in particular on the astabent of Accession Partnerships.

52

3 Conclusions of the Copenhagen European Councill81Recember 2002).

>4 Europe Agreement establishing an associationdstvthe European Economic Communities and their Mer8iates,

of the one part, and Romania, of the other partFébruary 1993)., Europe Agreement establishingassociation
between the European Communities and their Memtzges§ of the one part, and the Czech Republic,ebther part,
(4 November 1993)., Europe Agreement establishingassociation between the European Communities tlagid
Member States, of the one part, and the Slovak Riepudd the other part, (4 October 1993)., Europgreement
establishing an association between the Europeann@aities and their Member States, of the one @art the
Republic of Bulgaria, of the other part, (8 March 3R9Europe Agreement establishing an associatetwéden the
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provide for the gradual establishment by the Comitguand respective states of a free trade area in
accordance with the provisions of the 'Europe’ &grents and in conformity with the GATT, together
with some commitments on the movement of perscstabishment and the provision of services.
All of the 'Europe'’ Association Agreements enteirdd by the European Community also include a
title on payments, capital, competition and othmn®mic provisions as well as on approximation of
laws. In fact, all of those provisions concern #stablishment of conditions in which trade and
competition may take place without obstruction fr@wstoms duties, other trade restrictions or
obstacles to establishment or capital movements.

In addition, the Association Agreements contairvigions specifically concerning competition. They
list concrete practices which are deemed not tadapatible with the proper functioning of the
Agreement (all agreements between market playershwh their object or effect distort competition;
abuse of a dominant position on the market; pudilif). Such practices were to be assessed on the
basis of the criteria arising from application ¢etrules of Articles 81, 82 and 87 TEC. The
Association Council is the body responsible forohm the rules necessary for the implementation of
the provisions concerning competition. Althoughsigrovisions are directly concerned only with
anti-competitive conduct as it affects trade betwte parties, it can nevertheless be argued liegt t
imply at least a convergence of domestic compaetitiev with Community norms.

Finally, each Association Agreement includes exipapproximation of laws clauses. Starting from a

recognition of the importance of legislative appneation for the economic integration of the States

involved, a twofold obligation was placed upon @EE States and the Community. The CEE States
were obliged gradually to enhance the compatibdityheir current and future legislation with thodt

the Community; the Community on the other hand wlaiged to assist that endeavour to the extent
specified in the Agreements.

The CEE States, on the basis of the 'Europe’ Agegatanwere to approximate their current and future
legislation in a number of specified areas, inalgdithe rules on competition and consumer
protection®. In addition to the general list of areas to whigiproximation of laws is extended, some
countries were specifically obliged to make rapidbgpess in approximating specific fields, for
example Estonia, Lithuania and Slovenia were tdiqdarly focusinter alia on internal market,
competition and consumer protection. In other caggsoximation of laws clauses refer to specific
sub-fields of generally defined areas, so for edanmpthe case of Hungary there was a reference to

the field of 'consumer protection including prodliability'.>’

Although the provisions of the Europe Agreemeniatirgg to legislative approximation are relatively
‘soft’, with no prioritisation, they were supplented first by the Commission’s White Paper,

(Contd.)
European Communities and their Member States, aetitign the framework of the European Union, of thee part,
and the Republic of Slovenia, of the other part, J&Oe 1996)., Europe Agreement establishing arcedsm between
the European Communities and their Member Statetheobne part, and the Republic of Estonia, of therpart, (12
June 1995)., Europe Agreement establishing an Aetsmt between the European Communities and theimbés
States, of the one part, and the Republic of Latviahe other part, (12 June 1995)., Europe Ageseraestablishing an
Association between the European Communities arid Member States, of the one part, and the Repwobligthuania,
of the other part, (12 June 1995)., Europe Agre¢mstablishing an association between the Eurofeammunities and
their Member States, of the one part and the RepwiblPoland, of the other pattJ L 348/93 (13 December 1993).,
Europe Agreement establishing an association betwee European Communities and their Member Stafethe one

part, and the Republic of Hungary, of the other,a8 December 1993)..

» Usually a Title on Free Movement of Goods andtke ©n Movement of Workers, Establishment, Supglervices.

% The full list included the following: customs lawompany law, banking law, company accounts arestantellectual

property, protection of workers at the workpladeaficial services, rules on competition, protecttbimealth and life of
humans, animals and plants, consumer protectiafireitt taxation, technical rules and standards|eanclaw and

regulation, transport and the environment.

5" Article 68 of the Europe Association Agreementhwviiungary.
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mentioned above, and then in the context of theapoession process by the bilateral Accession
Partnerships adopted on the basis of Regulatiof®@822C, which set agreed priorities. The process of
accession negotiations, once they were underway,ttam Commission’s regular annual reports on
progress towards fulfiiment of the Copenhagen iGatealso contributed what was effectively a
monitoring of the candidate States’ progress towantbption of the acquis.

The 'Europe’ Association Agreements also estaldiskeain obligations of the Community in relation
to legislative approximation. The Community waptovide the CEE States with technical assistance,
including exchange of experts, provision of earlfoimation on relevant legislation, organization of
seminars, training activities, and assistance wihslation of Community legislation in the relevan
sectors.

The term 'Technical Assistance' encompasses thge rah instruments devised by the European
Commission and available to the then CandidateteStavithin the framework of the Europe
Agreements and the pre-accession strategy. Tharmyéng objective of all the instruments is to sissi
the beneficiary states’ efforts in legislative, awlistrative and judicial reform so that they areain
position to fully implement and comply with thecquis communautaireBeneficiary States are
assisted either by the transfer of know-how, ortéghnical assistance involving investment. The
transfer of know-how is provided by the means @é¢hinstruments: the Technical Assistance and
Information Exchange Instrument (TAIEX), Twinnirgnd SIGMA, the latter, devised in cooperation
with the OECD, being a tool of assessment and mong of progress as well as complementing
technical assistance. More detailed analysis o$eth@struments as well as their impact on the
implementation of the Communitacquis goes beyond the scope of this overview, yet some
characteristics should be noted.

Within the framework of TAIEX the concerned Stateseive short term assistance in approximation,
application and enforcement of Community law. Exigerprovided is thus tailor-made and usually
takes the form of seminars, workshops, expert ardy/sisits.

Twinning is the predominant instrument of the Comitias for assistance in institution building.
Twinning projects have been developed by the E@op@ommission since 1998. In essence, they
provide a framework for the involvement of expdrsm the administration of a Member State (a
Resident Twinning Advisor) in projects conducted ancorrespondent ministry in a beneficiary
country. Twinning projects are designed in suchammer so as to assist implementation in specific
areas, and involve additional support in the fordrsloort-term expertise, training, translation and
interpreting services as well as a specialisedd3istance. Twinning projects were financed under
PHARE, and now by other pre-accession instruni@nts.

2. Candidates and Potential Candidates

After the recent enlargement of the EU, the retesiip between the EU and non-EU States in Europe
varies depending both on their level of economid palitical development and on the EU’s political
priorities. A distinction has been made in EU pplietween those countries covered by the European
Neighbourhood Policy (discussed below) and the timsof the Western BalkansInitial references

at the time of the Stability Pact to the ‘Europeascation’ of the Western Balkans and their
‘perspective of EU membership’ have now become nueénite. Since the European Council

58 _— . . _ .
For more on Twinning and instruments involved sethe European Commission Website:

http://ec.europa.eu/enlargement/how-does-it-wockhéal-assistance/twinning_en.htm

9 The Western Balkans in EU policy includes AlbarBasnia and Herzegovina, Croatia, Kosovo under tNeSécurity

Council Resolution 1244, the Former Yugoslav Reputfli®lacedonia (FYRoM), Montenegro and Serbia.
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Conclusions at Feira in June 280the Western Balkan states have regularly beenregfeo as
‘potential candidates’, and this term also appeatie Preambles to the Stabilisation and Assamati
Agreements already concluded with FYRoM, Croatia #bania. Croatia and FYRoM are now
candidate States and to this group we can add Ju@igen that it is the aim of this study to give a
overview of the institutional framework relevanttte evolution and development of competition and
consumer law, this part of the study will not irdduKosovo, since efforts there are concentrated
currently on the post-war settlement, rather thawrcreating the framework for economic cooperation.
The following analysis will be divided into two psr The first will focus on the existing framewark
cooperation, as it currently stands, in the cas¢hefWestern Balkan states the Stabilisation and
Association Agreements, and in the case of TurkeyAnkara Association Agreement. Secondly, we
will examine the measures undertaken by the EU véfipect to potential candidates and candidate
states with the view of preparing them for accessio

3. Western Balkans

On 29 April 1997 the Council adopted Conclusionstlom principle of conditionality governing the
development of the EU's relations with certain ¢des of south-east EurofeThe EU determined
the political and economic conditions which werebcome the basis of its policy towards those
states. The conditions are both general and cospeygific, with different levels of conditionality
established for the establishment of trade pret&®nfinancial and technical assistance and then th
establishment of contractual relations. In an Antlexcriteria applied in order to facilitate assesst

of the conditions are specified. Thus the list obreomic conditions, referred to as market economy
reform, comprises: macroeconomic institutions aoticigs necessary to ensure a stable economic
environment; comprehensive liberalisation of priceade and current payments; setting-up of a
transparent and stable legal and regulatory framewtemonopolisation and privatisation of State-
owned or socially-owned enterprises; establishrémat competitive and prudently managed banking
sector.

These conditions have continued to play a parthan $tabilisation and Association Process. The
European Commission in itSommunication to the Council and the European &adint of 26 May
1999 on the Stabilisation and Association Processhie countries of South-Eastern Europe set sut it
approach to establishing cooperation between tliepgean Union and Western Balkan States, based
on the development of economic and trade relatiotisthe region and within the regi6h.

3.1 Stabilisation and Association Agreements (SAAS)

Following the guidelines and indicators included #hme Conclusions and Commission
Communications described above, the Stabilisatiod Association Process was initiated and
Stabilisation and Association Agreements have beencluded with Albania, Bosnia and
Herzegovina, Croatia and the Former Yugoslav RepublMacedonia. The agreements with Croatia
and FYRoM are in force, whilst in case of AlbarBasnia and Herzegovina and Montenegro, Interim
Agreements covering trade are in force pendingyeinto force of the SAA. In case of Serbia, an
Interim Agreement has been signed, but it is notiryéorce and will enter into force as soon as the
Council decides that Serbia is fully cooperatingwthe ICTY.

€0 European Council at Feira, 19-20 June 2000, ReasidConclusions at para 67.

Bulletin EU 4-1997.
COM (1999)235 final.
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All SAAs, and to a limited extent the Interim Agmeents, provide similar regimes concerning
approximation of laws, competition and consumertgmioon. Out of the group of Western Balkan
states, this study will focus on Croatia and thenter Yugoslav Republic of Macedonia, agreements
with which are already in force. The Stabilisatiamd Association Agreement with the Republic of
Croatia was signed on 21 October 26bwhilst the Stabilisation and Association Agreemsith the
former Yugoslav Republic of Macedonia was signe@emarch 200%? In the following we will use
the SAA with Croatia as a primary point of referenc

The SAA with Croatia includes a separate title|€T{I) on approximation of laws, law enforcement
and competition rules. With reference to approxiamabf laws according to Article 69 (Article 68 of
the SAA with the FYROM) Croatia is tendeavour to ensure that its existing laws andraut
legislation shall be gradually made compatible wtite Communityacquis. Unlike the Europe
Agreements the SAA defines priority fields for thest stage of approximation of legislation. These
are:inter alia the fundamental elements of the Internal Mad@&guis Legal approximation is to be
carried out on the basis of a programme to be ddveawveen the Commission and Croatia. The SAA
with FYROM determines that in the first stage opegximation of laws, the selected areas, such as
competition, are to be aligned with the Commuaitguiswithin determined deadlines, the remaining
legislation is to be aligned at the end of thegiton period.

With reference to competition, Article 70 of the SAvith Croatia (Article 69 of the Agreement with
the FYROM) specifies the arrangements which afeetoegarded atncompatible with the proper
functioning of the Agreementabuse of dominant position, state aid, agreemdetsveen
undertakings). Such practices are to be assegséladedasis of criteria arising from the applicatad
the competition rules applicable in the Communityparticularfrom Articles 81, 82, 86 and 87 of the
Treaty establishing the European Community and rpméative instruments adopted by the
Community institutions.The SAA also, in Articles 70(3) and (4), specifibe need for Croatia to
establish independent bodies with the powers napess give effect to these provisions.

Consumer protection is also envisaged as a fieldpproximation and cooperation in the SAAs.
Article 74 of the Agreement with Croatia (Articl& ®f the SAA with the FYROM) provides for
cooperation between the parties with a view tonatignt of standards of consumer protection in
Croatia to those of the Community. For fulfillingg purpose
'the Parties shall encourage and ensure:
— apolicy of active consumer protection, in accomawith Community law;

— the harmonisation of legislation of consumer priddgcin Croatia on that in force in the
Community;

— effective legal protection for consumers in orderimprove the quality of consumer
goods and maintain appropriate safety standards.'

Similar provisions are also included in the Stahiiion and Association Agreement with the Republic
of Serbia of 29 April 2008, as well as in the liteAgreement.

3.2 Potential candidate/candidate status and presamn

Following the Conclusions of the Feira European ri@duof June 2000, the full integration of the
Western Balkan States with the Community was comwdd as an important objective of EU policy.
The Commission Communication of 21 May 2003 on 'Thestern Balkans and European

83 032005 L 26/3.

64 032004 L 84/3

25



Fabrizio Cafaggi, Olha O. Cherednychenko, Marise Qraa) Kati Cseres,
Lukasz Gorywoda, Rozeta Karova, Hans-W. Micklitz kaeblina Podstawa

Integratior®™ envisages therefore a new type of cooperation lwpiovides the framework for a
differentiated approach to the Western Balkan stdepending on their progress in the fulfilment of
the Copenhagen criteria and the Stabilisation asdoéiation Process. Such cooperation would
involve inter alia European Integration Partnerships, enhanced sugdporinstitution building,
participation in Community programmes and supportdconomic development. The Commission
stated in the Communication that

'the task now is to ensure that progress alreadiensirreversible and the foundation for further
steps forward. There is a need to go beyond reaarigtn and rehabilitation and to support
political and economic transition, including whespeopriate the approximation of EU legislation,
with a view to the eventual goal of EU membersfiipe European Union will strengthen its
support for the countries of the Western Balkarnth@ir endeavours to meet these challenges.

The Thessaloniki Agenda adopted by the Council 6fJune 2003 and the European Council
Conclusions adopted on 19-20 June 2003 outlinedrémework of future cooperation between the
Western Balkan states and the Community. Emphaasssphaced on the European Partnerships which
were to be drawn up for each SAP country. Thosénpeships identify priorities for action and
support in a tailor-made manner the efforts of Western Balkan states to move closer to the
European Union. According to Council Regulation 2884 on the establishment of European
Partnerships in the framework of the Stabilisahod Association Proce&,

'The European partnerships shall provide a framkwowering the priorities resulting from the
analysis of Partners' different situations, on \Whpreparations for further integration into the
European Union must concentrate in the light ofdhiteria defined by the European Council, and
the progress made in implementing the stabilisatioth association process including stabilisation
and association agreements, where appropriaténgadticular regional cooperation'.

Within the European Partnerships particular attentivas to be devoted to enhanced cooperation for
institution building in the framework of which twimg projects were to be conducted. Twinning
projects have been financed under the CARDS prageaand are now covered by the Pre-Accession
Financial Instrumerft! European Partnerships have been agreed with AlpaBbsnia and
Herzegovina, Montenegro, and Serbia including KosoWhey establish a detailed framework of
priorities and targets, on the model of Accessiarirferships.

The subsequent Commission Communication ‘WesterfkaBss — Enhancing the European
perspectivé® of 8 March 2008 gave a detailed overview of thegpess of the Western Balkan states,
referring to twinning programmes financed under XAl Projects thus financed also include those
focused on the translation of EU legislation withaaticular focus on internal market, agricultlaed
the justice and home affairs areas.

Both Croatia and FYROM are now candidate states l@nk Accession Partnerships with the
European Union. These documents determine thefgpebiigations of each State with respect to
competition policy, consumer protection, with admfty-understood approximation of laws required in
virtually every field as part of the pre-accessiatioption of theacquis Thus with respect to
competition policy Croatia is required to introduteasures aimed at making its steel market more
competitive, to complete the alignment of its rukagh the Communityacquiswith respect to State
Aid and to adopt anti-trust control measures. FYR@M the other hand, should establish anti-trust
enforcement controlsx antecontrol of state aid, strengthen the capacity & @ommission for

% coM (2003) 285 final.

0J 2004 L 86/1.

Regulation No 1085/2006 of 17 July 2006 establighan instrument for pre-accession assistance (IPA)2006 L
210/82.

COM(2008) 127 final.
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Protection of Competition and ensure appropriatpliegtion of competition law. The Accession
Partnerships include also obligations as to consyomection — both Croatia and the FYROM are to
further align with the consumer and headttquis ensuring adequate administrative structures and
enforcement capacity.

It is important to note that according to the Egéament Strategy Report 2008-2009 of 5 November
20082 Croatia is evaluated positively. It is supposeditse negotiations on consumer law in the first
half of the 2009, whilst negotiations on competitiaw are yet to be launched. Similarly, FYROM's

progress was noted both in the field of competitiord consumer protection. With reference to
FYROM no roadmap for further negotiations, howeveas determined.

Financial and technical assistance for the endeawafuhe Western Balkan states is provided through
the Instrument for Pre-Accession Assistance, Rﬁignl&OOS/ZOOG/Eé‘? The aim of the instrument
according to the preamble of the Regulation isrtsuee that all types of assistance on the patief t
European Union are accessible to all beneficiannties’

4, Turkey

Although the Ankara Agreement of 1963 envisagegthssibility of eventual Turkish membership of
the (then) EEC, and although Turkey applied forfthemembership of the Community as early as in
1987, it became an official candidate state onlyaaesult of the Helsinki European Council of
December 1999, accession negotiations being imitizn 2005. The extended timeline of Turkey's
cooperation with the Community is connected togbe-political specificity of this state as welltag
fluctuating nature of EU-Turkey relations over adoperiod. Over many years aspects of Turkey’'s
economic law have been influenced by the Commuanity have been adjusted in order to further the
development of economic integration, in particularough the formation of the customs union in
1995. Hence, both consumer protection and rulesoofpetition have been affected by Community
legislation in the framework of cooperation detered by the Community and Turkey.

4.1 The Association Agreement with Turkey

The Agreement establishing the Association betwieerEuropean Economic Community and Turkey,
known as Ankara Agreement, was signed on 12 Septef863"* The main goal of the Agreement
was to strengthen economic relations between th&epas well as the improvement of working and
living conditions of the Turkish people. The Ankaxgreement provides for the creation of a customs
union. According to the Agreement, the Associati@s to be divided into three phases:

— the preparation phase (5 years unless extended)gdtie course of which the Turkish
economy was to be strengthened with the help o€ttramunity;

— the transition phase (which was to last at mosyd&s) in the course of which the customs
union was to be created and Turkish law was tog@aximated to the Community legal
order in order to facilitate trade between theipart

— the final stage which was to involve the consol@atbof efforts and cooperation within the
established customs union.

COM(2008) 674 final.
0J 2006 L 210/82.
Recital 18.

0J 1973 C 113.
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An Association Council was established which waadsist the parties in case of any problems with
inter alia competition law (Article 10). Somewhat unusuallyr f@ommunity agreements, the
Association Council was given the power to takediig decisions and has adopted a number of
important decisions, in particular those relatimgthe rights of Turkish migrant workers legally
resident in EU Member States.

On 22 December 1995 the EC-Turkey Association Coaaopted a decision on implementing the
final phase of the Customs Union. The decision v¥eee movement of goods and commercial
policy, the agricultural products regime, customsvjsions and approximation of laws. The provision
for approximation of laws in the Customs Union B&m of the Association Council is elaborate and
consists of five sections, each one dealing witklifferent field of law: Turkey is obliged to
approximate its laws to those of the Communityhia fields of protection of intellectual, industrial
and commercial property, competition, trade defansguments, government procurement as well as
direct and indirect taxation.

The Section on Approximation of Laws on Competitisrdetailed and provides both for competition
rules applicable to the Customs Union and for agpmation of legislation. With reference to
competition rules within the Customs Union, theisien covers arrangements which are prohibited or
deemed void if they impair conditions of competitifArticle 32) and exceptions to such provision
(Article 32(3)). Article 33 prohibits abuses of andinant position, whilst Article 34 determines the
type of state aid which is incompatible with theger functioning of the Customs Union. What is
more, subsequent provisions of the Decision setrles of interpretation of practices contrary to
Articles 32, 33 and 34 which are to be assessdtiebasis of criteria arising from the applicatafn
the rules of Articles 81, 82 and 87 of the TEC (#metefore of the case law of the European Court of
Justice) and the secondary legislation. The Deatiprovides also for a consultation procedure as to
what measures may be taken by the other party d¢hbel aforementioned not be fulfilled, priority
being given to measures that will least disturbftimetioning of the Customs Union (Article 38).

The Approximation of Laws section then establisle®bligation on the part of Turkey to ensure that
its legislation in the field of competition is madempatible with the EC and is applied effectively.
Article 39 et seq.set out the obligations of Turkey in this respeantluding approximation of
legislation inter alia with regard to state monopolies of commercial cttgraand government
procurement. Interestingly, there are no provisiwhi&h determine the extent of assistance on thie pa
of the Community to Turkey with respect of approation of laws. Only Article 40 imposes an
obligation on the Community to inform Turkey as sa@s possible of the adoption of any Decision
under Articles 81, 82 and 87 of the EC Treaty whuight affect Turkey's interests. Turkey, on the
other hand, may enquire about any specific casglelddy the Community under the listed articles.
Furthermore, under Article 43 either party mayiaté a notification and consultation procedure with
reference to any anti-competitive activities catraut on the territory of the other Party, incluglia
request to initiate enforcement action (albeit with obligation on either side either to initiatetor
refrain from such action).
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4.2 Turkey as a candidate State

It was not until the December 1997 Luxembourg EaeswpCouncil that a formal political decision

was taken as to Turkey’s eligibility to become amber of the European Union, subject to conditions,
and in December 1999 the Helsinki European Cowwdihowledged Turkey officially as a candidate
state.

In 2001 the Council adopted Regulation 390/2001dE@&ssistance to Turkey in the framework of the
pre-accession strategy and in particular on thabéshment of an Accession Partnershign
accordance with Recital 7 of the Preamblglhe Partnership, and in particular its intermetka
objectives, should assist Turkey in preparing fambership within a framework of economic and
social convergence and in developing its natiomagpamme for the taking up of the acquis as well as
a relevant timetable for its implementatioThe Partnership therefore creates a single framewo
covering the priorities for preparation of accessas well as financial resources for assistance
(Articlel). Article 4 makes reference to the assise being conditional upon respecting the
obligations undertaken in the EC-Turkey Agreemanis fulfilment of the Copenhagen criteria.

On the basis of this Regulation, the Council wasdopt decisions specifying the conditions of the
Accession Partnership, and has adopted AccessianePships for Turkey in 2001 and 2083The
most recent revision was adopted on 18 Februarg.200he Accession Partnerships identify the
‘main priorities identified for Turkey relate to itsapacity to meet the criteria defined by the
Copenhagen European Council of 1993 and the remergs of the negotiating framework adopted by
the Council on 3 October 2008Vith reference to regulation of competition, tie term priorities

in this decision involved:

— adoption of a State aid law in line with the acqeguirements and setting up an operationally
independent state aid monitoring authority abliliil existing transparency commitments;

— finalisation and adoption of the National Steel tReguring Programme in line with EU
requirements.

As the medium-term priorities the following weremified:
— alignment of secondary legislation in the Statefieid;
— ensuring of transparency in the area of stateraithe with existing bilateral commitments;

informing the Community of all aid schemes in foes® notify in advance any individual aid
to be granted.

Similarly, the Partnership identified short and med term priorities in the field of consumer
protection. As the short term priorities the foliogy were determined:

— further alignment with the consumer and health scgund ensuring adequate administrative
structures and enforcement capacity;

— strengthening the courts’ capacity, including tlytoutraining, to ensure consistency in
interpretation of consumer legislation.

3 032001 L58/1.

* Decision 2001/235/EC (OJ L 85, 24.3.2001, p. 1&) Becision 2003/398/EC (OJ L 145, 12.6.2003, p. 40)
S 032008 L 51/4.
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The medium-term priorities involve:

— ensuring a high level of protection through thesefifze enforcement of consumer protection
rules and involvement of relevant consumer orgioiss.

The core of Turkey's obligations in these fieldsrdffiore involve approximation of its laws in the
specified areas to those of the European Commugiityctive enforcement and building institutional
capacity. Progress is monitored through mechanesteblished under the Association Agreements.
Turkey is assisted through two financial instrurseqrogrammes adopted before and in 2006 are
implemented in accordance with Council Regulati&C)Y No 2500/2001 of 17 December 2001
concerning pre-accession financial assistance fwkely, whereas programmes and projects adopted
as from 2007 are implemented in accordance withuRégn (EC) No 1085/2006 on pre-accession
assistance (IPA). On the basis of those instrumeagteements are made for financing specific
programmes.

5. The European Neighbourhood Palicy

The European Neighbourhood Policy was launche®@2vhen the European Commission proposed
a comprehensive policy of integration with neightdog states. It encompasses certain non-Member
European states which have not been granted palteatididate or candidate status (eastern European
states) and states participating in the MediteaarRartnershif. Given the scope of this project, this
section will focus on those ENP states which alevest to the research — Ukraine and Moldova.

5.1 Partnership and Cooperation Agreements

Even before the ENP was launched cooperation betwee European Union and Moldova and
Ukraine, and other States of the former Soviet bnmwas based on partnership and cooperation
agreements (PCAS).

Both the PCA with Ukrain€ and the PCA with MoldoVv& have separate titles covering competition,
intellectual, industrial and commercial propertgtection and legislative cooperation.

With respect to competition the PCAs provide theg Partiesagree to work'in order to facilitate
competition. Yet, rather than requiring approxiroatof laws, the agreements obliges the parties to
‘ensure that they have and enforce laws addresgatictions on competition by enterprises within
their jurisdiction’. The corresponding duty of assistance is formulatethe following manner:The
Parties with experience in applying competitionesishall give full consideration to providing other
Parties, upon request and within available resosrdechnical assistance for the development and
implementation of competition rulegArticle 49(4)). The PCAs provide also for a caditestion
procedure within the Cooperation Committee, shaoltipetition be distorted.

Separate provisions (Article 51 in the PCA with &ikie and Article 50 in the PCA with Moldova)
refer to approximation of existing and future ldgfion of partner states to the legislation of the
Community. They shall endeavour to ensure that its legislation Wil gradually made compatible

® The ENP covers Armenia, Azerbaijan, Belarus, Gagrigloldova and Ukraine in the East and Algeriayjig Israel,

Jordan, Lebanon, Libya, Morocco, the Palestiniath8rity, Syria, and Tunisia in the Mediterranean.

""" Council and Commission Decision of 26 January 1&98he conclusion of the Partnership and Cooperagmeement

between the European Communities and their Membates of the one part, and Ukraine, of the othemt pf
26 January 1998, OJ 1998 L 49/1.

Partnership and Cooperation Agreement betweekdin@pean Communities and their Member States amd@R#public
of Moldova, OJ 1998 L 181.
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with that of the CommunityThis process of approximation is to coirer alia rules on competition,
consumer protection and company law. The Commusiity provide Ukraine/Moldova with technical
assistance in the form of exchange of expertsptaeision of early information especially on relava
legislation, organization of seminars, trainingiaties, and aid for translation of Community
legislation in the relevant sectors.

Finally, both PCAs include provisions concerningngamer protection (Article 75 in the PCA with
Ukraine, and Article 72 in the PCA with Moldova)arites are to enter into close cooperation aiming
at achieving compatibility between systems of comsuprotection. Several means of cooperation are
described, includingnter alia the provision of expertise on legislative and itntibnal reform,
training activities for administration officials dnother consumer interest representatives, the
development of exchanges between the consumereshteepresentatives, and increasing the
compatibility of consumer protection policies.

5.2 The ENP framework

The European Neighbourhood Policy, as launchedhley BEuropean Union in 2004, covers both

Eastern and Southern neighbours of the EuropeamnU@iontractual relations with the ENP states are
either in the form of PCAs (the Eastern neighbouorslEuro-Mediterranean Association Agreements
(the Southern neighbours). The exceptions, wheragneement with the EC is yet in force, include

Belarus, Libya, and Syria. Negotiations for a neananced agreement with Ukraine were launched in
March 2007.

Since 2004, the Commission — chief architect ofbkcy — has developed a number of instruments
which also concern competition and consumer reigmafThe Commission Communication to the
Council and the European Parliament 'Wider EuropBleighbourhood: A New Framework for
Relations with our Eastern and Southern Neighbaird’l March 2003 provides the initial outline
for the policy and the means to facilitate achiegetrof its objectives. The new vision, as described
by the Commission, was to work towards an areara$pgerity and security, through the provision of
concrete benefits to the neighbouring states qooreting to the progress made by them in terms of
their political and economic reform. According beetCommission

'()n return for concrete progress demonstratingeshavalues and effective implementation of
political, economic and institutional reforms, inding aligning legislation with the acquis, the

EU’s neighbourhood should benefit from the prospéaioser economic integration with the EU.

Specifically, all the neighbouring countries shoblel offered the prospect of a stake in the EU’s
Internal Market and further integration and libesation to promote the free movement of —
persons, goods, services and capital (four free)ngns

The Union was therefore to engage in close codperatcluding assistance in implementing relevant
parts ofacquis communautaird he Commission clearly states that Community agpee concerning
economic integration through the establishmentefihternal market, including the development of
the four freedoms while ensuring competition andscmner protection, should serve as a model for
the neighbourhood countries. To facilitate the g¢fan of the Community model, the Commission
referred to enhanced assistance better tailoretheéoneeds of its partners and new financing
instruments.

9 COM (2003)104.

8 communication on Wider Europe — Neighbourhood 1Qp.
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The subsequently adopted European Neighbourhoade8yr Paper of 12 May 2084defined the
methodology to be adopted for fulfilment of the Efgals. The method assumes the identification of
a set of priorities whose fulfilment was to bringstate closer to the Union. The set of priorities,
incorporated into an Action Plan, was to be tait@de and to reflect existing relations with a given
country. The Action Plan would be reviewed withne texisting institutional structures established by
the partnership and cooperation or associationeaggats. Action Plans were to refater alia to
shared values, economic and social policy, tradkiarernal market. Within the trade and internal
market sphere emphasis is placed'legislative and regulatory approximatioff'with the focus
placed on relevant fields allowing for alignmenttwihe internal market. Specific actions are to be
taken in the areas of energy, transport, envirommarformation society and research and
development. In the Strategy the Commission praptse development of a new financial instrument
— the European Neighbourhood Instrument. This umsént was established as part of the new
financial framework for 2007-2013 by means of Ragoh 1638/2006 of 24 October laying down
general provisions establishing a European Neigtttomd and Partnership Instrumé&ht.

All ENP states, including Moldova and Ukraine, hamegotiated Action Plans with the EU.
Approximation of legislation lying at the core ¢fet ENP is reflected in virtually every section loé t
Action Plans, as every sphere needs to be alignidtire policy andacquisof the EU. With respect
to specific obligations with reference to competitilaw, Moldova is to implement its PCA
commitments with reference to state aid and ansittiaw. Similarly, Ukraine is to implement its PCA
commitments with reference to state aid law andeteelop a state aid regime compatible with that of
the EU; it is also to align its anti-trust law iné with PCA commitments and EU law.

In the subsequent Communication of the Commissiod ®ecember 2006 'On strengthening the
European Neighbourhood Policy' it is emphasised tleeper economic integration depends upon
achieving a progressive convergence in trade agudawry areas. In the Commission Communication
of 5 December 2007, it is indicated that such deéyegration is to be achieved by means of deep
and comprehensive free trade agreements (DFTAKhwdrie to cover substantially all trade in goods
and services as well as strong legally binding igious on the implementation of trade and economic
regulatory issues.

Since 5 March 2007 negotiations with respect tewa anhanced agreement (NEA) with Ukraine have
been underway. The shape of this agreement on eath@ooperation is not yet finalised, nevertheless
it is likely to involve establishment of a freedmarea. Further elements may be inferred from the
Non-paper of the European Commission on ‘ENP —th pawards further economic integratidfy.
Thus, as well as a stronger institutional framewdinke agreement will most probably include further
commitments with respect to competition policy, dadtering consumer protection by improvement
of sanitary and phyto-sanitary practice.

COM (2004)373 final.

Ibidem, p. 15.

0J 2006 L 310/1.
http://ec.europa.eu/world/enp/pdf/non-paper_enuoentegration_en.pdf
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6. Russia

The contractual relationship between the EU andsiuss based upon the Partnership and
Cooperation Agreement of 24 June 1894rhe Agreement provides for general conditions for
cooperation between the EC and Russia. It incluales some general provisions concerning
approximation of laws, competition and consumertgution (Title VI). Yet, none of those contain
strong obligations on the part of the parties t® Agreement — instead they may be interpreted as
statements of intent. Article 53 of the Agreememtvmles for the deletion of obstacles to compaetitio
in so far they obstruct trade between the partieotgh application of their competition laws or
otherwise; yet does not expressly point to approximatiotegfslation as to the means of achieving
this aim. Instead, in Article 55, entitldagislative Cooperatiothe parties recognise the importance
of approximation of legislation as a condition &rengthening the economic links between Russia
and the Community. In this respect Russhall endeavour to ensure that its legislation vaé
gradually made compatible with that of the Communithe approximation of laws is to encompass
inter alia rules on competition, public procurement and coresuprotection. With reference to
consumer protection the parties have decided terdnto cooperationwith a view to achieving
compatibility between their systems of consumeteptimn’ (Article 60(2)). The cooperation is to
involve

‘establishment of permanent systems of mutual indtion on dangerous products, the

improvement of information provided to consumerpeesally on prices, characteristics of

products and services offered, the developmentxschanges between the consumer interest
representatives, and increasing the compatibifigomsumer protection policies.’

In May 2003, at the EU-Russia Summit, it was detite create four "Common Spaces" as an
additional basis for developing EU-Russia relatidriseese were:

— acommon economic space;

— acommons space of freedom, security and justice;

— aspace of cooperation in the field of externaliggg

— aspace of research and education including clithgpsects.

On 10 May 2005, Road Maps for the above Common &paere agreed. With reference to the field
of competition the Road Map determined as an dbetpproximation of competition legislation
systems and strengthening of implementation of ettigm policy of the sidesSpecific actions
included strengthening of cooperation of relevatates bodies as well as further harmonisation of
competition legislation, including common rules disciplines applicable to public aids (Article
53.2.2 of the PCA), elaboration of adequate systemsompetition and comparison of areas of
competition rules and legislation.

In March 2008 a Progress Report on the implementatf the Four Common Spaf®was published.
According to this document, Russia has indeed maw@eavours to approximate its rules of
competition to the Communitgcquison competition — in 2006 a new Russian competitzam was
adopted to whichthe Commission made a significant inpatid which includes a chapter on State
Aid. At the same time it is emphasised that the @asrion conducted regular meetings with

8 031997 L 327. A number of other sectoral biltagreements exist, for example concerning tradextiles and steel.

8 http://ec.europa.eu/external_relations/russiafboenmonspaces_prog_report2007.pdf
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representative of the Russian Federal Antimonog@agice (FAS). In the framework of EU-Russia
cooperation there were a number of projects impigetewith the FAS; the project "Approximation
of competition rules" (which terminated in Decemi&07) involvedinter alia a number of
traineeships of FAS officials in DG Competition.rfermore, a twinning project with Italy "Fair
competition in the financial sector" took placemaating in December 2007.

As of the June 2008 EU-Russia summit, negotiatioage been launched for a new EU-Russia
agreement to replace the PCA. The first round gbtiations took place in July 2008, yet due to the
Georgia conflict the EU suspended negotiations sarjected their continuation to the withdrawal of
Russia troops to positions held before 7 August820the negotiations were restarted at the EU-
Russia summit of 14 November 2008. The Commissiornts Communication to the Council
containing the Review of EU-Russia relations statexd

‘The EU expects the New EU-Russia Agreement to igeofor a comprehensive legally binding
framework to cover all main areas of the relatigmsbased on our mutual interests and the
international commitments which the EU and Russ&ehentered into, including promoting
respect for human rights and the rule of &y

It may be therefore predicted that the future ageae will contain further approximation clauseshwit
relation to the main areas of the relationshipluiding competition rules and consumer protectian, i
the same way as the enhanced agreement curremity tegotiated with Ukraine.

87 communication from the Commission to the Council vie of EU-Russia relations, (5 November 2008).
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lll.  Consumer Law (Hans-W. Micklitz)

1. Four Reasons for Research

The following analysis focuses on consumer law M3\ CC and PCC. It brings together year long
research in the accession process of the NMS, ¢har(d the PCC. Seen against this background there
are at least four major reasons why further researdhe field of Eastern European Private law is
urgently needed.

First and foremost there is a deep lack of knowledg¢herbasis from where these countries started
and even more of how the consumer law looks likiayo However, there are differences in between
the different categories of countries. The researadertaken within the PHARE project (NMS) which
was run by the Centre de Droit de la Consommationyain-la-Neuve in the 1990’s was the so far
only attempt to analyse the then existing consumerin the now new Member States. The series of
publications which resulted from the PHARE projdwiye never been officially published. They do
not bear an ISBN number, they cannot be boughttiaey are available only to those who have been
lucky to receive a hard cop§This series might serve as a good starting poindefine the basis from
where all the new Member States started in thetiemeA comparative analysis of the results has, as
far as | know, never been undertaken. There isarcesponding knowledge available of how the
consumer law looks like in the NMS today. If angference can be made to the Consumer Law
Compendium, which provides evidence on the degreehich the eight consumer law directives, the
so-called consumer acquis, have been implementbérforced in the NM&.

The research landscape outside and beyond the NMS leven more remote. As a rule, one might
start from the premise that the European Commissitienever it got involved, engaged consultants
who were commissioned to analyse the existing aoesudaw in all CC and PCC’s. However, this
stocktaking is neither publicly available nor asikle on request. The European Commission
understands these reports as being confidentiddeirsense that they serve as preparatory documents
of the envisaged integration process. If any, chasts being engaged at the different stages of the
negotiations might gain access to the documentsolfar | would like to refer to my experience in
Turkey, where | have been working as a consultatwéen 2003 and 2007 in the field of consumer
law.” The situation is slightly better with regard te Western Balkan, where the GTZ has sponsored
a kind of a stock taking of the consumer laws & \ttestern Balkatt.

All these reports, whether they are publicly ava#aor not, suffer from one deficiency — they do
neither systematically analyse the origins of comsulaw in NMS, CC and PCC nor do they look at
possible links to the former communist legal ordehjch contained already elements of what later
became consumer law. The relationship between #t®nal private legal orders as far as they
exist(ed) and the emerging consumer law is equetyaside. Consumer law is analysed without its
context to civil law. This might explain why todatwyo different legal worlds exist in most of the

88 They are on file with the author.

8 H. schulte-Nélke/Ch. Twigg-Flesner/M. Ebers (edsQonsumer Law Compendium, The Consumer Acquis and it

transposition in the Member States, 2008.

% A more substantive analysis of the Turkish corsulaw as it stands today is provided by Y. AtaideitV. Micklitz,

The Implementation of EU consumer protection Dikexs in Turkey, 27 Penn State Int. Law Review, 55109, 551-
607.

H.-W. Micklitz, The Law of the Western Balkan Coxes in the Mirror of Consumer Law A Comparative Arsi$ of
Albania, Bosnia and Herzegovina, Croatia, Maceddviaytenegro and Serbia, June 2008.
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countries under review — the Europeanisation ofridgonal private law systems, as discussed within
the CFR — and the Europeanisation of consumerdawljscussed in the consumer Acquis. However, a
disclaimer has to be made: neither the CFR priasiplor the Acquis principles reach beyond CEE'’s
and even these are taken into account to a veitetinextent only?

With regard to consumer law, the analysis is treefjuite technical. The then (now) existing EU
consumer law acquis is the benchmark against wragional rules are tested,

— being enshrined in the civil law system, e.g. comsusales or unfair terms,

— being integrated into national consumer protectiots adopted prior to the initiation of the
accession process and

— last but not least forming part of particular natibacts dealing e.g. with the quality, labelling
or measuring of consumer products.

This rather technical approach deprives the coastdt from the difficulty to get involved into
sensitive political areas of law-making and laweenément. There are a few exceptions which result
if any from academics who are, however, focusirgrtiesearch interests on their home country or on
those countries where they are familiar with. Thaasion is even worth with regard to NC’s or
partner countries like Russia. Here very few knalgkeon consumer law is availafife.

Secondthe overall approach of the European Communitgrashrined in the accession policy was
concentrating at least in the initial phase on dldaptation of thesubstantivelaw to the EC law
requirements. Consumer law stood side by side thghwhole set of EU rules these countries had to
overtake. However, consumer law did not enjoy arigripy. The European Commission regarded
consumer law as the very last field of law which tountries had to look &tThis has changed over
time, in particular after the accession of the NM2004 and 2007. Today consumer law is playing a
much more prominent role in the ongoing negotiaiafth CC’s and PCC’s. The old Member States
and the Community organs have realised that conslaweforms a constituent part for the shaping of
a civil society. This can easily be documented éference to the development in the Western
Balkans, where the change in priorities is mostiaims

This change goes hand in hand with a different @gugr to the whole integration project via
adaptation of the legal system. The Copenhageraiddicn constituted the break even point for the
EU policy. Since then the European Commission artigular after the accession of the NMS takes a
much harder look at institutional choices. Old Memlstates and the Community organs have
recognised that the adaptation of the legal systdmes not suffice, that the countries must establis
the necessary institutional infrastructure the ested democratisation process requires. This change
in perspective heavily affected the policy of thardpean Commission. From now onwards the
adaptation of national consumer rules to the EGuorer acquis is regarded as just a first stepdan th

92 It is more or less Poland, the Czech Republic tandome extent the Baltic States which are repredeint the two

projects

% See with regard to Russia N. Reich, Die Entwicglutes Verbraucherrechts im postsozialistischen BodslVom

Klieneten zum Konsumburger, in H.-W. Micklitz (edRechtseinheit oder Rechtsvielfalt in Europa? — Ralie und
Funktion des Verbraucherrechts in den MOE-Staateth in der EG, Band 1 der Schriftenreihe des Institfitr
Europaisches Wirtschafts- und Verbraucherrecht WJEL996, at 183.

See for an early account of the EC policy, Th. Boignie, The Approximation Process of Consumer Lafv€entral
and Eastern European Countries to EU LegislatioRa¥ourable Context but an Urgent Need for Clarifaratin H.-W.
Micklitz (ed.) Rechtseinheit oder Rechtsvielfalt inrBpa? — Zur Rolle und Funktion des Verbrauchetseichden MOE-
Staaten und in der EG (Hrsg. und Autor), Band 1 Sighriftenreihe des Instituts fiir Européisches Wirédts- und
Verbraucherrecht (VIEW), 1996, 91.

94

36



Europeanization of Private Law in Central and EastBurope Countries (CEECS):
Preliminary Findings and Research Agenda

overall envisaged democratisation project. Thet shiffocus directs the intention to the role and
function of the executive, the ministries, natioagkéncies, the judiciary and last but not leasiness
and consumer organisations. One might easily addhi® scenario the consultants, be they
development aid agencies, consumer ministries, utnes agencies and/or consumer organisations
within a Twining project. Their role too has trerdensly changed. However, this is nowhere
explicitly said in the relevant EU policy documents

So far the reports and analyses available in coaslaw largely neglect the institutional dimensadn
the consumer law adaptation process. One cenfpalchsf the envisaged research project is to put
emphasis on the relationship between the integraifothe consumer law acquis and its impact on
institutional choices.

Third: even the enlarged approach which takes the refdtipnbetween substantive law and
institutional choices into account does not comnstde different economic, social and local needs of
the countries which apply for membership or whiebksa close connection to the EU outside formal
membership. The benchmark for the whole EU poliih wegard to NMS, CC, CCP’s and NC's is
again and again the consumer law acquis. Inheoethtet EU policy is the assumption that consumers
in the EU deserve the same level of protectiomadr the EU, including the non-Member States and
that the consumer law acquis which has been desélap the last three decades mostly in the old
Member States fits to the needs of consumers imdkgme of their economic and social status. Whilst
one might sympathise with the first assumptionsbeond lacks any realistic background.

Not least through the accession of the 12 NMS the Has become much more heterogeneous,
economically, socially and culturally. With the d@on of the Member States to open the door to
accession to all Western Balkan countries, to @reghich is still struggling with post war confis;

the diversity has further increased. The EU po$iaffers from a deep conceptual flaw which affects
both the economic as well as the cultural diffeesncfwo examples might illustrate what is meant.
Quite a number of EU directives define a threshiotdhe applicability of the protective devices.eTh
Directive 85/374 on product liability exempts lililyi claims for damaged consumer goods betbow
500 from the scope of applicatidh.This might not necessarily make sense, but it mmigé
comprehensible in developed economies where comsume/ goods far beyond that threshold.
However, in NMS, CC’s and PCC'’s this very same shotéd considerably reduces the protective
ambit of the Directive.

Social and cultural differences come clear in tegrde to which certain market activities are of
relevance for that particular country. A good exhanip the now revised Directive 2008/£2an time
sharing which plays an important role in the oldnmer States where consumers buy this kind of
services as a particular variant of their envisagacation strategies. For the Western Balkan the
implementation of such a directive simply set asidesocial reality. Here people might face altsor
of consumer problems but certainly not with regardime sharing contracts. If any the Directive
could be understood as a means to open the mark&Wéstern European consumers. The deeper
background to the conceptual flaw of the EU pohaight result from the citizen dimension which is
to some extent enshrined in the new EU consumeacypdbut which is not (yet) reflected in the
consumer law acquis, which focuses on the consshwper.

The differences in economic, social and cultur@dseof consumers in an ever larger European Union
challenges the ideology of the whole EU initiatexhsformation and integration process. It mightl wel
be that one set of — if one follows the intentidnttee European Commission — fully harmonised

® Directive 85/374.
% 0JL 33, 3.2.2009, 10.
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consumer protection law rufésloes simply not suffice to deal with the economimial and cultural
realities of the European Union. Maybe countriesramsition need different laws and might ask for
different priorities. The NMS, CC and PCC'’s are thgget of a Western type consumer policy which
in no way reflects the integration process of th&t RO years. Integration is regarded as a one way
process where the EU defines the standards andewter non Member States, interested in
membership or co-operation have to obey by thesrdédined by the EU. There is ample need to take
the research into account which deals with the gxpowestern type law to developing countries.
There might be lessons to learn from the limitsegporting law as well as from the fact that the
exported law is transformed in these countries trad the so transformed law flows back to its
sources® One obvious contradiction is that the resistargairest full harmonisation comes mostly
from the old Member States, whereas the NMS supgddsy consumer organisations tend to favour
full harmonisation. The reasons behind such atudtiwill have to be elaboratéd.

Fourth: the initial policy of the EU has been or seemshave been to look after the correct
implementation of consumer laws alone. Wheneverdhpective country did not comply with the EU
requirements they had to change their law. Onceswoer law is disconnected from its legal
environment — the national private legal orderd@anthe national laws which preceded Western type
consumer laws — co-operation between the EU andahenal bureaucracies is facilitated. Both might
willingly or unwillingly tend to be satisfied if .hnconsumer law is more or less literally in linghathe

EU requirements. On paper the consumer law ofd@lpactive country complies with the acquis. Such
a disconnected law might perpetuate an ambiguaogacyefrom communist times. The new law
resembles much more politics than law in the mepWitestern democracies attribute to it. It is subjec
to easy change, it looks as if the legal orderthe$e countries are now up to the standards af thei
Western counterparts, but this law in the booksatementirely artificial, disconnected from exigfin
national rules, disconnected from the institutiamscharge of its implementation and disconnected
from reality.

The consumer law in the NMS, the CC's and the P@&&n looks like a wall which is nicely painted
and perfectly built, but if one walks around thellwane might recognise that the legal wall is not
backed by institutions which awake the law in tlo@lis to life. This is not to say that all countries
look alike. In fact there are enormous differencesveen the NMS and even more between the CC’s
and the PCC’s. But these differences do not rehehevel of political awareness. Whether and to
what extent there are institutions such as compatenrts and competent administrations in the
countries has long been regarded as a quantitégeéble which did not affect the yes or no to the
accession. The Copenhagen declaration demonsthatdseak even point, however, it is a long way
down from policy declarations in the Council of Niters to the reality of consumer law enforcement.
It is perhaps one of the most challenging questieitisin the envisaged project whether and if so,
how, the newly introduced consumer laws are enéiie let alone enforced. The available research
with regard to enforcement of consumer law in thS\ CC’s and PCC’s is near to z&f8.

o7 COM (2008) 614 final, 8 October 2008, see H.-W.chiliz/N. Reich, Crénica de una muerte anunciada: The

Commission Proposal for a ‘Directive on Consumer RighCommon Market Law Review, 47 (2009) 471; G.
Howells/R. Schulze (eds.), Modernising and HarmawgisLonsumer Contract Law, 2009.

R. Knieper Mdglichkeiten und Grenzen der Verpflaarkieit von Recht, RabelsZ Vol 72 2008, S. 88

One possible explanation could be that at leasiesof the NMS do not have the capacity and theuress to define a
national consumer approach, so they rely on thet&ldo it on their behalf, see H.-W. Micklitz, TheelRtionship
between National and European Consumer Policy — €ig#k and Perspectives, Yearbook of Consumer Law, 200
Ashgate 2007, 35-66.

100 H.-W. Micklitz/Thomas Roethe, Produktsicherheit uihbrktiberwachung im Ostseeraum — Rechtsrahmen und
Vollzugspraxis, VIEW Schriftenreihe, Band 26, 2008.
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2. Continuity and Discontinuity

The continuity/discontinuity paradigm affects théstantive law and the institutional choices. When
it comes down to implement the EU consumer law, NS, CC’'s and PCC’s have to face the
situation of whether they build the consumer lawoithe existing legal system, thereby putting
emphasis on continuity or whether they pave the Yamythe development of a new legal body
separate and disconnected from the old system.

With regard to substantive law one might have ttiguish between countries having a civil law
tradition and those who haven’t. Countries withestablished civil law system have amended their
national laws in communist times paying tribute tte then dominating ideology. Whilst these
ideological elements have been repealed after J@8€icular rules on what is called today consumer
protection, mainly with regard to sales transactiand unfair terms often remained in pl&€eThis
approach can be found in a number of NMS, such@danB®, Hungary, Czech Republic and the
Republic of Slovakia. It remains to be investigatedwhat extent these countries have integrated
consumer law, or parts of the EU consumer law, siscbonsumer sales law and unfair contract terms
law into their civil law codes and if yes, how theasiles fit together with rules enshrined in palac
consumer protection acts which have been adoptedarhe research puts emphasis very much on
areas outside consumer protection such as cortivagtsecuritied??

On the other end are those NMS which had not hattoag civil tradition or which had not had a
separate civil code, such as e.g. the Baltic Statese the Russian civil law system as developest af
the revolution applied until these countries becamdependent and joined the EU. These countries
often revitalised the civil law systems which egbefore the Russian occupation. One might assume
that these countries were much more concernedtiithie-establishment of the national private law
systems than with the question whether and to wkignt the re-enactment should be done in light of
the existence of the EU consumer law acquis.

The exception to the rule are countries which hrapéaced or even substantially revised their nation
civil system in order to pay tribute to the comnairdistinction between three types of contractual
relations, business relations, relations of the @amist States with the outside world and relations
between business (state owned companies) andnsitizensumersf® The most consistent model has
been presented by the former Zivilgesetzbuch ofGleeman Democratic Republic in 1971 which
replaced the Birgerliches Gesetzbuch from 1900hhatgoverned Germany till the foundation of the
two Germanies after 1945. The ZGB was repealed aftdéication. None of the partly very consumer
friendly rules e.g. with regard to consumer guaastremained in plac® The former Yugoslavia
adopted a genuine civil code thereby replacing Abstrian Civil Code which had governed the
private law relations in that region for over a tey. One of its major characteristic of the
Yugoslavian Civil Code is the integration of commial relations into the civil code, contrary to the
Austrian/German tradition. This code is still vailidthe successors of the former Socialist Repudilic
Yugoslavia, that is in Serbia, Croatia, MacedoSerbia and Bosnia Herzegovina. The Code forms

101 With a few exceptions, N. Reich, TransformationCaintract Law and Civil Justice in the New EU Membeudes:
The Example of the Baltic States, Hungary and Rblam F. Cafaggi (ed), The Institutional FrameworfkEmuropean
Private Law, 2006, 271, A. Bakardjieva-Engelbrekie Tmpact of EU enlargement in Central and Eastemofie: the
case of consumer protection, in: F. Cafaggi/H. MAfatt (2009), Making European Private Law, GovereaiDesign, 98

192 Tartu Conference on Recent Development in Europeaat® Law, Juridica International, Law Review Urisigy of
Tartu, 2008

103 gee N. Reich, Sozialismus und Zivilrecht. Eine tsitteoretisch-rechtshistorische Studie zur Zivhtstheorie und
Kodifikationspraxis im sowjetischen Gesellschaftsidd Rechtssystem, Frankfurt am Main 1972 (prazisalyse der
Etappen der sowjetischen Zivilrechtsentwicklung.

104 3.-U. Heuer (ed.), Die Rechtsordnung der DDR, Ardprnd Wirklichkeit, 1995.
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some sort of a common basis which has survived#ikan War in the nineties. It contains rules on
consumer sales and on unfair contract terms leégisland has the reputation as being relativelynope
to the social concerns of consumer protection. Agavidence is missing.

Outside civil law, all former socialist countrighe NMS and the Western Balkan countries have one
experience in common: they all adopted in the li@gQparticular laws on measurement which were

aiming at raising the quality of socialist prodocti Their adoption goes back to a mixture of policy

objectives, on the one hand the low quality of comsr products in socialist countries, on the other
hand the pressure from West European companiehwigce ready to transfer the production of spare
parts for cars, or furniture or clothes to thesanties provided the output met the West European
guality standards. These newly adopted laws comstitat the same time the nucleus for a first serie

of socialist consumer protection laws, providing femedies to consumers in case of unsatisfactory
quality standards. The very burdensome and buraacicomplaint mechanism still constitutes one of

the pillars of consumer protection, not only in NS, but also in the CC’s and the PCE%.

Under the continuity/discontinuity paradigm it midye interesting to investigate whether and to what
extent the laws on measurement constituted thdirgtapoint for the development of a genuine
western-type consumer law meant to integrate disset consumer law directives, which had no
predecessor or counterpart in the socialist ecoemmsuch as the directives on doorstep sellintgrdis
selling or on injunctions. Such an approach mighpho understand the difficulties in the NMS, CC’s
and PCC'’s to handle legal categories which are tetelyg alien to their national legal systems.

It is not clear from the official documents whethige European Commission started and/or starts from
continuity. In theory this would have entailed thecessity to investigate the starting conditions in
these different Member States, i.e. the existefieecwvil code, of particular laws on measurement e

in order to provide advice on how best to implemdre EU consumer law directives. To my
knowledge, however, no such effort has ever beeatemahe official policy was disinterested in the
starting conditions of the respective Member Stdfesich an approach would have existed, it would
have allowed the European Commission and the olanibée States to better understand the
relationship between the law on measurement, guedintrols, guarantees and guarantee certificates
which till today create so much confusion in theds of academics and practioners.

At a more abstract level, however, there is a certantinuity between the origins of socialist
consumer law and the capitalist westernised consilame Both relied on statutory intervention into
private law relations, both presuppose the exigtai@ state (statutory body) who knows the le¥el o
protection needed and to ideally look after theomdment of the respective quality standardshe. t
consumer guarantees. It is here where the linkdmmtwhe substance of the EU consumer law and the
institutional setting is most obvious and it iséh@rhere the European Commission at least in ag earl
stage seemed ready to rely on existing institutistractures in the NMS to give weight to consumer
law. The entities (inspectorates) which were ina@t times responsible for controlling the qualif

the product — a meter is a meter is a meter — weeking new tasks in order to survive the
transformation process of the economy where theas mo room for quality controls anymadfe.
Consumer law seemed to be the born area for stafefactivities. The now arising greater concern in
enforcement matters, not only in the NMS, CC’s &dC’s, seems to tilt the balance towards
discontinuity. The development of appropriate ingtbnal patterns of enforcement authorities ig jus
another target for the envisaged research.

105 with regard to Turkey, Y. Atamer/H.-W. Micklitzo¢.cit.

106 Th. Roethe, Zum Konsumentenschutz in den MOE-StaateH.-W. Micklitz (ed.) Rechtseinheit oder Recliedfalt in
Europa? — Zur Rolle und Funktion des Verbrauchetseichden MOE-Staaten und in der EG (Hrsg. und Au®and 1
der Schriftenreihe des Instituts flir Europaischeédsghafts- und Verbraucherrecht (VIEW), 1996, 205.
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3. Modes of I mplementation of Consumer Law

3.1 Legislative implementation

The legislative implementation, i.e. more particiyla the approach chosen by the European
Community in the midst 1990'’s is relatively wellaonented. It might be characterised by two major
components: 1) the competence struggle betwee®@HE&D and the European Commission and 2) the
uncertainty on the role of consumer protectiorhmdccession process.

In the early nineties it was far from being cldaattthe EU would become the sole and key player in
Eastern Europe. The OECD had published much eahi&n the EU a programme on how the
consumer policy in Eastern Europe could look {Kdt needed the political decision of the Member
States in the Copenhagen Declaration which openedidor for the accession of the Central and
Eastern European Countries to place the EU in mipent position. The question then was whether
and to what extent consumer law and consumer palmyld become an integral part of the official
EU accession policy. There was much discussionatkeatthe EU level and between the EU and the
Member States before consumer policy was giverastla certain role in the accession process. The
overall mechanism was a two-step procedure whiokeébdown the then existing EU consumer law
acquis into two set of rules, ranked accordingertpriority 1%

In comparison to the rather crude policy in thedpaian Agreements and the later documents which
paved the way for the membership of the NMS, thesamer policy in the political negotiations with
the Western Balkan countries seems rather sopdtistic Each step of integration, Trade and Co-
operation Agreements, Stabilisation and Co-opanafigreements, status of Potential Candidate or
Candidate is associated to an ever deeper degragaptation of consumer law. Consumer law and
policy is regarded in the Trade and Co-operatiome@ments as being part of the market building
policy. It is then upgraded in the Stabilisation &n-operation Agreements to an independent field o
political activities in the later stage of the nggtions. A further distinction is drawn between
potential candidates and candidates. In so faeins fair to say that the process is much morenarga
than it has been conceived in the negotiations thihCEE’s'"® The European Commission publishes
regularly progress reports which also documenbmesdetail the development of consumer law and
consumer policy in that area.

The parameters of analysis are the Copenhagemi@réed the acquis communautaire. Both are not
directly connected. This means that the progrgssrig on consumer law and policy can still be read
so as to put emphasis on the compatibility of thional laws with the EU directives. This, however,

is only partly correct. The Copenhagen criteria gikeen much more weight in the progress report.
These criteria are, however, not applied to thiel fid consumer law and policy. If one looks deeper
into the substance of consumer law and policy i@ 8EE countries it becomes clear that the
compliance criteria are still very technical. Theg Eommission still insists on a more or less litera

implementation of the EU consumer law acquis thessiting aside deeper issues of how the new law
could be connected to the old one and whether oithe respective countries, i.e. the competent
officials in charge of the implementation have Ieainderstood the substance behind the different

107 Reprinted in Micklitz (ed.), and see the contribotof E. Linke, Cosnuemr Policy Activities in OECID;H.-W. Micklitz
(ed.) Rechtseinheit oder Rechtsvielfalt in Europ&rRolle und Funktion des Verbraucherrechts in BIEDE-Staaten
und in der EG (Hrsg. und Autor), Band 1 der Schrmiftéhe des Instituts fir Européisches Wirtschafiad
Verbraucherrecht (VIEW), 1996, 127.

108 See the comprehensive analysis of Th. Bourgoignie.iW. Micklitz (ed.) Rechtseinheit oder Rechts\aélin Europa?
— Zur Rolle und Funktion des Verbraucherrechts in N®OE-Staaten und in der EG (Hrsg. und Autor), Bander
Schriftenreihe des Instituts fur Européisches Wiédts- und Verbraucherrecht (VIEW), 1996, 91.

109 See for details, H.-W. Micklitz, GTZ, 2008.
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rules. The European Commission is output orientafédat counts is whether or not the respective
country has adopted a new set of rules which shewteparedness to bring the national legal system
into line with the EU requirements. What has chahngeowever, is the greater interest in the
development and availability of an appropriateiingbnal infrastructure.

The process as a whole is worth being reconstructatétail. If one compares the CEE’s and the
SEE’s it is striking to see that the whole EU syst# surveillance and monitoring is coming to athal
from the moment onwards where the country has be@member. Recognition of the official status
is equated with compliance of the national ruleth&C law. In the light of these findings it would
certainly most exciting to get access to the irgeprotocols and documents which accompany the
accession process, both in the CEE’s and the SHB\wever, it is easy to predict that such a request
for disclosure of information has little chancesoiccess. It might therefore be necessary to look fo
more indirect sources of information, via interveewvith those officials within the European
Commission and the respective NMS, CC’s, and P@@s played a key role in the negotiations.

3.2 Via separate laws and/or via amendments ofithidaw

The European Commission has never expressed lamdlyclearly its preference for either model. In
so far the European Commission treats the CC’'slam@®CC's as if they were already Member States
which remain free in their decision how to implerntite EC directives.

In reality, however, it seems that the NMS as waslthe CC’s and the PCC’s have limited choice. The
strong pressure from the Commission, the take-leave-it approach, the semi-official neglection of
the national starting conditions, of national pardrities, of national economic, social and cutur
differences urged the NMS and urge the CC’s andPtD€’s to opt for the seemingly easier solution —
the adoption of a separate body of consumer lawe. Warking hypothesis is that the dominance of
genuine bodies of consumer laws enhances the teptiemegard consumer law not only as a separate
body of legal rules, but as an area of the legsiesys which remains only loosely connected to the
national civil law rules as well as to the natioeaforcement mechanisms. Consumer law and national
private law are separated

— by different legal languages, the national languagshrined in civil law and laws on
measurements on the one side, and the EU langnaga$sumer law on the other,

— by different competencies for the elaboration ef ldws, the ministry of justice with regard to
civil law, the ministries of trade and industry viegard to consumer law,

— by different national legal communities, on the tia@d the civil lawyers which participate to
some extent in the process of Europeanisation ighter law, the DCFR, and the consumer
lawyers who have joined the Acquis principles,

— by different institutions competent for the enforemnt, national courts with regard to the civil
law, administrative authorities, i.e. ministriesparblic entities with regard to consumer law,
combined with all sorts of ADR mechanisms admimedeby public authorities.

3.3 Role and function of intermediaries in the iempéntation process

The European Commission is setting the scene. Elgeaktors in the implementation process are
consultants coming from all over Europe and abraad the institutions to which they are linked,
universities, consultancy firms, twinning projectsational EC development aid agencies and
international organisations, such as the World Bankon European development aid agencies.
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There is a notable difference in the role and fioncattributed to intermediaries in the implemeiotat
process of CEE’s and SEE'’s. In the initial phas¢hefEU enlargement towards Central and Eastern
Europe, the Centre de Droit de la Consommationahkely role to play which came near to monopol.
The European Commission has granted the CDC a pemnposition in the PHARE project which
allowed it to engage consumer lawyers from all drope into the diverse implementation projects.
The approach chosen was not one per country ogroeips of countries, but per subject i.e. per EC
consumer law directive. Each group of academics @mtsumer activists was in charge of one
particular directive and its implementation throagh more or less 12 countries. This can easily
demonstrated by looking at the diverse reports Wwhiave been made available by the CDC to
document the progress in the adaptation process.rather homogenous approach ended up rather
abruptly in the late 1990's before the integrativacess was completed. In the second stage twinning
projects played a prominent role. However, litdeknown on the number and the participants of the
projects.

The situation with regard to the SEE’s is differéftte European Commission did no longer grant one
institution a quasi monopol. Tendering became tie which changed the institutional framework for
the intermediaries considerably. Three phenomendeaobserved relatively easily: diversity instead
of homogeneity of intermediaries, disruption thrioughange of intermediaries instead of continuity,
consultancy firms instead of universities as kegypts. Whilst this trend is obvious it is in no way
clear to what extent the different institutionattisw) affected and affects the accession process. T
European Bank of Reconstruction plays certainlyrtiie of a co-ordinator, in the field of consumer
law, however, it is not really visible. One mighetefore start from the premise that the diversity
actors might also lead to more diverse approaahesrisumer law in the SEE’s. However this would
have to be tested in the project.

One aspect has to be added: in the Western Balkantie NE's or in Russia the European
Commission competes with international organisatias well as powerful non-European national
development agencies such as USAID. It is very hamlverlook of who is doing what in that region
even in the rather narrow field of consumer law.iléththe project aims at shedding light on the role
of the different intermediaries it is by no meateac in what field of consumer law and if any, the
different institutional setting produces differdegal solutions and different institutional choices

In the very end, the work has to be done by indigld, by consultants, be they academics, activists,
practising lawyers, public officials. It is plaihat consultants favour in the very end the adoption
the national legal system they are familiar witiwhich means in practice the national legal system
they have been trained in. This is another variaihtthe homeward trend so well-known in
international private law which needs to be in\gzgid.

4, Enforcement

4.1 Internal socio-economic and cultural factors

Looking into the area of enforcement opens up gemnsitive issues not only for politics but also for
research. The Copenhagen criteria have been s#tgéragenda and since then the Member States and
the European Commission have a mandate to lookthwtonstitutional infrastructure of all countries
which apply for membership to the EU. That is wiet European Commission is doing in particular
with regard to the SEE’s. The respective progregents contain data on the administration and the
judiciary, its degree of independence, corruptgsués and competence as well as on the development
of a civil society. The available data are not cliseconnected to the field of consumer law, alijiou
they are equally relevant in consumer law.
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The NMS, however, are completely out of reach of Bt policy. Surveillance and monitoring end
more or less by the time these countries joinedEtbealthough it is plain that the Copenhagen ddte
are not yet fully met in all the NMS. In the ligbt the limited data yet available, emphasis haseto
put on the development of appropriate researchtipmsswhich bring the more general findings into a
consumer law perspective.

The countries which are subject of analysis, botiSNand CC’s and PCC's, suffer to a different
degree from overstaffed but under-qualified bureaties. Usually the competent ministries are
responsible for the enforcement process. They uavah the field of consumer law the so-called
market inspectorates which have to survey the matkeonsumer products. The market inspectorates
have been in charge of controlling the quality ebducts in the communist times. Consumer
guarantees and consumer certificates here playg@dtdhplay a prominent role. One aspect of the
research is to look into the origins of the markesipectorates and their transformation to genuine
market surveillance authorities. Since the adoptibRegulation 768/2008 the Member States and
the CC’s and the PCC's are legally obliged to caejib the consequences of the establishment of an
internal market via the establishment of markevaillance authorities. Surveying and monitoring the
market differs considerably from the task of maikepectorates who control the different production
and distribution premisé$t The point then is to what extent the NMS, CC’s @@C's face
challenges which differ from their counterpartstive old Member States or whether all authorities
have to face more or less similar challenges. dflditer is true, investigation of market surveitia
could become a perfect ground in which the one tivanking — from the West to the East, from old to
new Member States and/or CC’s and PCC'’s would babe rethought.

The situation with regard to the judiciary lookswenuch alike. In theory the Copenhagen criteria
require independent and competent judges, easgstoceourts and a trustworthy legal environment
which allows the citizens to believe into the rated function of judges to enforce the law. In pcact
there are huge differences between the NMS anddeetthe NMS, the CC’s and the PCC’s. The
conceptual question is how to define a researclyuleshich allows for evaluating and maybe even
ranking the role and function of the judiciary imetrespective states. Whilst there is quite some
research available on the role and function of tt®nal courts, even on the function of
constitutional courts in the field of private laan governance through courts and judges, all this
research is of limited importance for the fieldominsumer law, in particular in the CC’s and PCC's.
The starting hypothesis is that perhaps not all host countries are very much relying on the
establishment of appropriate ADR mechanisms whitdwathe consumer easy access and which
avoid the difficult issues of how to get accesadbalways impartial courts. One may wonder whether
there is a link between the socialist heritage ahglaints which could be directly lodged at the
highest political level — dear Mr. Honecker in Gamy#'” — and the development of out-of court
mechanisms.

Consumer organisations are on the political ageaslahey are regarded as key actors in the
development of civil societ}!? In western type democracies consumer organisaioalaying a
major role in the enforcement of consumer law thotgga varying degree. Most of the consumer laws

10 53 218, 13.8.2008, 30.

LA very telling example is the transformation oé ttnforcement policy in Sweden in preparation efdhcession to the
EU, see N. Ringstedt, Post Market Control of TecHr@@msumer Goods, Product Safety in Practice — #tpeience of
the national Swedish Board for Consumer Policie$].HwW. Micklitz (ed.), Post Market Control of Tecleai Consumer
Goods, 1990, 85.

12 Seein particular the research of Inga Marko@isrechtigkeit in Liritz, 2006.

Wy w. Micklitz, Verbraucherschutz West versus Ost Kompatibilisierungsmdglichkeiten in der Européien
Gemeinschaft — Einige Vorlberlegungen, in: H. Heisksg.) Briickenschlag zwischen den Rechtskultures de
Ostseeraums, 2001, 137.
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adopted during the implementation phase in the tt@snunder review deal rather extensively with the
role and function of consumer organisations. Theslaet criteria to define consumer organisations,
they establish registers and they define their irolle policy making and the law enforcement. Ehes
laws reflect a certain reluctance in granting comsuorganisations a substantial role to play in the
enforcement of consumer IaW. It seems as if the administrations would like &wéra close eye on
what these organisations are doing and what theyldtdo. This is certainly the legacy of communist
times which could only change over time. What nratie our context is the relationship between
underdeveloped courts and non-existent or undédtatonsumer organisations. If consumer
organisations can go to court, they might exertsguee on the development of a competent
infrastructure, if they are barred from standidggyt may only approach the ministries and autheritie
in charge of enforcement to move them into action.

4.2 External factors

It is suggested that the Copenhagen criteria pawedvay for exerting influence on the development
of appropriate enforcement structures. The questien is what kind of policy the European
Commission developed to give shape to this ratfeadobjective.

It has to be recalled that the European Commidsasno genuine competences in the enforcement of
consumer law — contrary e.g. to competition lawatlis why it is for the Member States to decide on
the institutional framework of enforcement. Theg an principle free to choose between public —
administrative and private — judicial enforcemerit amnsumer law*® However, the European
Commission has gradually shifted the balance fronvape judicial to public administrative
enforcement. This can be documented by the developfrom the Directive 98/27 (now 2009/22) on
injunctions to the Regulation 2006/2004 on trandborco-operation in consumer law. The former
very much relies on consumer organisations in Imogpgctions before national courts to stop the use
of unfair contract terms and to prohibit unfair goercial practices. The latter obliges Member States
to establish a public authority which is in chaafetransborder co-operation. Whilst the Regulation
applies only to transborder consumer issues, thieypof the European Commission clearly is to
indirectly putting pressure on Member States t@mctthe competence of public authorities also to
purely national conflicts. For the European Comiorsshe advantage of administrative enforcement
is that as an executive body it might participatedaly or indirectly in transborder co-operation
processes. It does not seem far-fetched to asduahéhte European Commission will not prevent the
NMS, the CC’s and the PCC'’s to lay the enforcenietat the hands of public authorities. The more
interesting question is whether and to what extlemienlargement process has encouraged and last but
not least enabled the shift from private to publdorcement in the old Member States. Whilst such a
consequence would prove the two way flow of legahs$plants, the next question then is to what
extent the emphasis on administrative enforcemezuenmts the NMS, the CC’s and the PCC’s from
fostering the development of a civil society in efhconsumer organisations may operate in practice.

The research project would equally have to analiserole and function of national ministries in
NMS, CC’s and PCC's during the accession and #fieraccession process. Roughly speaking these
countries were forced by the self-imposed dutymplement the EU law acquis to transform the
ministries into law making i.e. law producing mawdies. In an institutional perspective it is strk

to see that the European Commission co-operatésmitistries not with parliaments to implement

14 4 -W. Micklitz/Peter Rott/Ulrike Docekal/Peter Kalp Verbraucherschutz durch Unterlassungsklagen, tidxeh und
Praktische Umsetzung der Richtlinie Unterlassungsie98/27/EG in den Mitgliedstaaten, VIEW Schrifeghe, Band
17, 2007.

15 See F. Cafaggi/H.-W. Micklitz, Collective enforcerheaf consumer law: a framework for comparative asseent,
European Review of Private Law 2008, 391.
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the EU law. Whilst this might not be so differembrh the practice in the old Member States, the
guestion remains to what extent the EU integrafioycess absorbs all resources in these countries,
resources which were in theory designed not onlyneike the law but to enforce it. Once the
integration process is completed these very same nteking bureaucracies have to transform
themselves into monitoring and surveillance autlesi Both tasks require different skills. The dielf
consumer law might serve as research field to dpttter understanding of the impact of the EUJ firs
on the law making and then on the law enforcement.
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IV.  Europeanization of Competition Law (Kati Cseresand Rozeta Karova)

1. I ntroduction

At first sight competition law seems to be lackimglirect link to the developments of private law.
However, it plays a significant disciplinarian ratedelineating the borderlines of the formulatamd

the application of private law tools. While privdésv provides the inner rules of private transattio
competition law regulates the “external effects” awintractual agreements. The complements and
conflicts between private law and competition lae imperative. An analysis of the interplay between
competition law and private law is, therefore, valat in discussing the way European private law
should be shaped in the future.

The competition law part of the research examihedransfer and implementation of the competition
acquisand the leverage of EU law in the way competitenms developed in five different groups of
countries. The analysis covers the following groofpsountries:

— New member states (NMS): Poland, Hungary, CzechuBlap Slovakia, Romania and
Lithuania;

— Candidate countries (CC): Croatia, Macedonia armitéyy
— Potential candidate countries (PCC): Serbia;
— Neighbouring countries (NC): Moldova

— Partners: Russia.

Accession to the EU acted as considerable poliacal economic pressure and exercised the most
significant influence on the way competition lawavé been shaped in the above listed Central and
Eastern European Countries (CEEC). However, arepikdanalysis of this extra-ordinary law transfer
and the way EC law still influences the competitiaws in these countries is missing. Such a rebearc
seems necessary for five reasons.

First, the available research covers only the caomnpe laws of the NMS and the legal academic
discussion has mainly focused on the constitutidaal and public administration aspects of EU
enlargement. Economic law and specifically comjmtitaw has so far received limited attention. The
discussion on the impact of European competitianda national competition law concentrated on the
question how far the NMS managed to align theirslagjon with that of the EU and how effectively
and accurately the new Member States implementecdhuis communautairé® This top down
approach was concerned about the ability of thesatdes to meet the requirements of accession and
later membership and was based on conditions se¢hdyEU. Such an approach is appropriate to
identify whether adequate rule transfer has takanepand to spot legislative gaps, but it is not an
appropriate method to ask whether formal rule pasi#ion has been effectuated by effective

116 Ojala, M. The competition law of Central and Eastern Eurd@sveet & Maxwell, 1999); D. Geradin, D. Henry,
Competition Law in the New Member States — Wheréd/BmCome From? Where Do We Go?, in: D. Geradin, DrHe
(eds.)Modernisation and enlargement: two major challenf@sEC Competition law({Intersentia, 2005); J. Fingleton
(1999), M Fritsch, H Hansen, (edsRules of competition and East-West integrati@oston: Kluwer Academic
Publishers, 1997).
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enforcement and placed in an adequate institutisetalip. Such an approach can identify short-term
effectiveness but neglects long-term efficiencgioforcement and institutional design.

Second, the experience of the NMS indicate thaldsdrage has been the most noticeable and direct
on the statutory enactments of competition law, dx@mw, it has in an indirect way also influenced
enforcement methods and institutional choices. Timasual process of rule transfer exhibited an
exceptional influence of the EU on the competittales of the NMS demonstrated by the fact that
these countries often aligned their national lawenefurther than they were obliged to do. The
principles that governed the transfer and the desfgeconomic law merits in-depth research as well
as a broader comparison on the way EU law influgtice competition laws in the CCs, PCs and NCs.
The analysis of the different degrees of legroondfmmestic liberation in these groups of countiges
essential in order to capture the true impact ofl@&Jon law enforcement and institution building.

Third, even though the faithful adoption of EU catifpon rules have been beneficial as a driving
force behind the development of national competifgstems, but it is questioned whether the closely
aligned rules matched the specific economic andllegeds of the domestic markets, business
communities and consumers. This process has bdawiwith the NMS and CCs and PCs’ desire of
rapid accession and their joint interest with thétB demonstrate fast and visible results. Howeiver,
has paid less attention to issues related to tladl sime of these economies and that fact they were
transition from planned economy to a market econavigreover, the research on the impact of the
new competition law regimes on small and transitmonomies, the competition process and the
private sector is scarc¥.

Fourth, in the CEECs there seems to be a signtfiffierence between the black letter of the law an
its active enforcement. It is key to investigateywdind how the CEECs reconcile their legal
obligations with the need to address specific ntdiitures of their transition economies and whke t
need to develop enforcement methods and instititi@tructure suitable for their local socio-
economic circumstances.

Fifth, there are crucial developments in competifiolicy that directly intervene with national pate
laws. The ECJ ‘s judgment i@ouragé™® not only formulated the Community right to damages
violating EU competition rules but also raised imtpat legal questions related to the core of pevat
law.'® Present policy papers such as the Green Papdd0&i?2and the White of Paper 20880n
damages claims make specific proposals to addnesshistacles to effective antitrust damages actions
but at the same time they address the main diveegeof tort laws across the various Member
States® The documents actually argue that the differeramaeng the various models of tort laws

17y, Hélscher, J. Stephan, Competition Policy in GériEast Europe in the light of EU Accession, inurdal of Common
Market Studies, Vol. 42, no 2, pp. 321-45, 2004; Dutz, M. Vagliasindi Competition Policy Implementat in
Transition Economies: An Empirical Assessment, EBRMorking papers, 1999; S. Estrin, P. Holmes (1998),
‘Competition Policy for Central and Eastern Europke Thallenge of the Europe Agreements’, in S. EsRirHolmes
(eds), Competition and Economic Integration in EetofEdward Elgar, Cheltenham, 1998); M. S. Gal, Mark
Conditions Under the Magnifying Glass: General Ripsons for Optimal Competition Policy for Small Met
Economies, Working Paper # CLB-01-004, New York Ursitg Center for Law and Business.

18 case C-453/9€ourage v. Crehapara 26

19 such as invalidity of contract clauses, contrakctand non-contractual liability, the nature of tHamages (direct
pecuniary loss and lost business opportunitiesyelsas the amount of damages, causal link betweerdamages and
the infringement.

120 Green Paper Damages actions for breach of the B@wast rules, COM (2005) 672 final
121\white Paper on Damages Actions for Breach of the&i@rust rules, COM(2008) 165, 2.4.2008

22 1n both documents the Commission concluded theciseof right to damages in Europe is still facoansiderable
hurdles because the “traditional tort rules of Member States, either of a legal or procedural neatare often
inadequate for actions for damages in the fieldoofipetition law, due to the specificities of actan this field.”
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jeopardize the effective private enforcement ofdpean competition la?> The Commission in fact
makes a far-reaching attempt to bridge “what urii seemed to be the “unbridgeabf&”.

It should be added that this process of competiliam transfer has taken place parallel with the
modernization and the decentralization of EU coitipatlaw enforcement, which introduced a new
enforcement systenit is important to note that the modernization afrépean competition law
enforcement established a system of close cooperbétween the EU and the national authorities and
delegated an active role for local/national actdtee new enforcement system that entered into force
on 1 May 2004 inherently involved a process of éased Europeanization of competition law in all
Member States. It has, moreover, made easier tivat@renforcement of competition law and
encouraged private actors to enforce competitidesribefore their own domestic courts. The
im(com)plications of introducing private enforcerheri competition law serves as an example of
Europeanization of private law.

The following sections investigate the modes oflengentation in the different groups of countries by
comparing their legal obligations and the conciet® in the books. This inquiry addresses the
substantive as well as the procedural rules of eitign law including the legislation on enforcerhen
methods and institutional design. Further, the papeestigates the active invocation of these rules
the formal and informal constraints, the sociabremnic and political factors that influenced actual
enforcement and how the different private and ulbliv actors endorse and seek further reference to
primary EU law.

2. Continuity v. Discontinuity

One of the general questions the overall reseatdreases is whether an identifiable body of law had
existed before alignment with EC law was soughte @egree of continuity or discontinuity of pre-
existing competition laws is a relevant indicatbthe degree of Europeanization that has takereplac
in the investigated groups of countries.

123 At the same time they also clearly contrastechigk convergence of competition laws with the édeiable divergences
in tort laws. Marco, F. Sanchez Graells,A. TowaadSuropean tort law? Damages actions for breatcheoEC antitrust
rules: harmonizing tort law through the back do&RPL, 3/2008, p. 472-473

124 vzan Gerven, W. Bridging the unbridgeable: Commuratyd national tort laws afteffrancovich and Brasserie
International and Comparative Law Quarterifol.45 July 1996, pp.507-544
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TABLE I: An overview of the pre-existing competition laws in the investigated countries

When did an Pre-IIWW Communist Post- Post
identifiable body communist/Pre- | association/Pre
of competition law association accession
develop?

NMS Act on cartels: Poland (1987) [Poland (1990.
Czech Republic |Hungary (1984) 2000);Hungary
(1870, 1934), (1990);Czech
Poland (1933) [Republic (1991,
Hungary (1931) 2001);Lithuania

(1992); Romania
(1996); Slovakia
(1991);Slovenia
(1993, 1999)

CC [Macedonia (1999,
2004); Turkey
(1994)

PCC Serbia (1996,
2006)

NC [Moldova (1992)

Other partners IRussia(1991,
1995)

Source: Results of the questionnaires of the ndtieparters

Although many of the NMS had competition legislatimefore World War I, these were set aside and
became invalid after 1945. After 1945 the economythese countries was subject to monolithic
central direction and planning and the existenceamfpetition policy would have been illogical in

view of state monopolies. The Eastern European Bgéems followed the Soviet monistic concept of
civil law that strove for the unified regulation @fll transactions between citizens and social
organisations in the civil code and economic legish. Economic law was mainly enacted in
administrative acts instead of legislative acts.

Romania and Turkey were the only countries thatraitd have any provisions of competition law
before the implementation of trecquis In Romania the exception was the law concerninfaiu
competition, but it concerned commercial law, natnpetition law. Turkey is an interesting example
because the first and the current Turkish legmtatbn competition law is the Act Regarding the
Protection of Competition from 1994. Even though dirafting started in 1971, it was within the
framework of implementation of thacquis,because of the legal obligation to draft an actttun
protection of competition stemming from the Asstioia Agreement of Turkey with the EU from
12.09.1963.
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Competition was actually non-existent in these toes based on central planning. Administratively
planned market activities and the central allocatibresources took the place of free competitiath a
trade. The researched countries had to build catiggetaws from the scratch and more importantly
create a competition culture. In the process aisitiaon competition law played a significant role.
Competition law and policy were of great importantereating a functioning market economy in the
former socialist countries. It supported and stated the economic changes and it had a
demonstrative role as well. The introduction of petition law proclaimed these countries
commitment to market economy and competition adsypas well as proclaimed the principles of
correct economic activity and fair market practices

While many of these countries studied the comjpetitaws of other countries such as Germany, the
US and even NMS and invited foreign experts to selvin drafting competition acts, the European
competition rules provided a convincing model.Ha tight of these countries’ wish to join the Eblet
EU Treaty rules seemed to be an obvious refereaite. f-rom 1990 on all the CEECs adopted new
competition acts and they gradually aligned theislagon to the EU rules. This research will
investigate which vertical (directly from EU lawhé horizontal (from other Member States) legal
transplants have been imported into the domesial kystems. A significant question to be examined
is whether the adoption of competition laws hasnbiedlowed by the active enforcement of those
laws. For example, in Moldova the initial Law oniifation of Monopolistic Activity and Promotion
of Competition was adopted in 1992, before evenPégnership and Cooperation Agreement (PCA)
with the EU. However, this law remained under-ecdor due to political and institutional constraints
until the adoption of the new competition law ir020

While the adoption of an identifiable body of coripen law has been a clear example of
Europeanization in the NMS, CCs and the PCs,litrstinains to be investigated what motivated the
respective countries to adopt the European modelcarfipetition rules, in particular in the

neighbouring and partner countries is to be studied
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Modes of | mplementation of the Acquis

The second question of the overall research adeBesshe modes of implementation of Huguis.In
particular, the research discusses the degreeropBanization in the legislative and the judicialda
of implementation.

Her

3.1 Legislative implementation
TABLE II: Legislative implementation
Have the Equivalent to art. 101 TFEU Equivalent to art. 102 TFEU
national All countries have correspondent rules,
competition [Notification procedure |Block although some of them include broa
legislation VES NO [Exemptions | rules, more detailed explanations
followed the
wording and
logic of the EC
competition
rules?
NMS Slovakia (nofPoland, Poland, Poland Romania (more ex. of abuse)
compulsory)|[Hungary Hungary, |Czech Republic(presumption of
(repealed in  |Czech dominance from ECJ case law),
2005),Czech |Republic, [Slovakia (Act on buyer power has be|
Republic, Romania, [enacted (in force from January 2009
Romania, Lithuania  [that focuses on the problem of
Lithuania, Slovakia (EUlsupermarkets and their supplier),
Slovenia rules apply- |Slovenia
no national
ones)
CC IMacedonia, IMacedonia, IMacedonia(the notion “dominant
Turkey (not Turkey position” is explained)
compulsory)
PCC Serbia Serbia Serbia (exact wording)
NC [Moldova (no [Moldova  |Moldova (more ex. of abuse that could
application - (NO) be found in ECJ case law)
no guidelines
yet)
Other partners|Russia Russia
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a) The new Member States

The legal, economic and political requirementshef CEECs’ accession to the EU have been first laid
down in the so-called Copenhagen critériaf the 1993 Copenhagen European Council and itater
more detail in the 1995 White Paper, which wastddafn order to assist the candidate countries in
their preparations to meet the requirements ofrtteznal market? The relations between the CEECs
and the EU had been institutionalised through ditdtassociation agreements, the so-called Europe
Agreement¥’ during the 1990s. The Europe Agreements and thi#eWraper contained the main
legal and economic conditions of accession. Thesaditions included the establishment of a
functioning market economy, adherence to the vargmlitical, economic and monetary aims of the
European Union, as well as the capacity to coph wadgimpetitive pressure and market forces within
the EU. More specifically transposition of the catifion and state aidcquis effective enforcement

of the competition and state aid rules and strematiy of the administrative capacity through well-
functioning competition authorities were among dhbéigations of the candidate countriés.

The Europe Agreements contained a reproductiorh@fcompetition provisions of the EU Treaty
prohibiting restrictive agreements, abuse of a dami position and state aid rufé$These provisions
also contained a clause that required the resgeédsociation Councils to adopt within a given
deadline the “necessary rules” for the implemeatatif these competition rulé¥.

The White Paper further emphasized “(I)t is impotrthough to stress that the exercise is not cedfin
to the sole adoption of laws and regulations arcstire building. There must be a continued effort t
ensure enforcement of the policy and to make thieypwidely known and accepted by all economic
agents involved i.e. by governments, companiesharttie workforce. The law must not only exist but
it must also be applied and -above all- be expetieoe applied. Economic agents must take their
decisions under the assumption that the policy élbpplied.***

Moreover, it accentuated the relevance of insttutbuilding, by requiring viable rules regarding
procedures to ensure effective enforcement andttieigunctioning of the state aid and competition

125 The conditions that pre-accession candidates twafiéfil are specified in a Commission report €etl “Europe and the

challenge of enlargement”. They were made formaltheyMember States at the Copenhagen European Caudcihe
1993, and then expanded upon by the Commission @@ramunication called “Agenda 2000”, dated 16 Jul@7.9

Agenda 2000 is an action programme adopted by tihen@ission on 15 July 1997.

126 The so-called White Paper was drafted in ordersiist the Eastern European countries in thefrgpagion for accession

to the EU. White Paper: Preparation of the assediabuntries of Central and Eastern Europe for iatem into the
Internal Market of the Union, COM (95) 163, May 1995

The Europe Agreements were concluded with Hungay Poland in December 1991, with Romania, Bulgdhia
Czech Republic and Slovakia in February 1995, wittoiia, Latvia and Lithuania in February 1998 andv8hia in
February 1999. EU had Association Agreements wittitdlsince 1971 and with Cyprus since 1973.

128 see for example Articles 62 of Europe Agreemeattvben the European Communities and their MembéesStaf the
one part, and the Republic of Hungary, of the offaet, (1993) OJ L347/1, See chapter 2 of the \hitper.

129 see for example Articles 62 of Europe Agreemastivben the European Communities and their MembeesStaf the
one part, and the Republic of Hungary, of the offzet, (1993) OJ L347/1.

The Association Councils were the bilateral mestiat ministerial level between the EU and the @ated countries.
This text is based on the wording of Article 67, @8the Europe Agreement between the European Coitigaiand
Hungary. The relevance of the arguments of thiepémr other CEECs is based on the textual similarftthe Europe
Agreements. However, an important difference of Bodish Europe Agreement is that a Joint Declanatilating to
Article 63 thereof, the equivalent of Article 62 Epgrovides that “(p)arties may request the Assamia€ouncil at a later
stage, and after the adopting of the implementirgst.., to examine to what extent and under whaditions certain
competition rules may be directly applicable.” (39®J L438/180.

131 White Paper, 49, 51.

127
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policy. These rules had to address the powerseotithority charged with the application of thessul
as well as the rights of the undertakings conceriibg authority had to be endowed with sufficient
powers to carry out its tasks efficientfy.

The European Commission has also provided subatdittancial and technical assistance to the
candidate countries through the PHARE programme wizes among others aimed at strengthening
public administrations and institutions to functieffiectively inside the European UnibH.

In sum, the NMS at the time when they were candidatuntries had to ensure that their future
legislation and in particular their rules on conifi@d would be compatible with Community

legislation as far as possible. The exact conténthe “necessary rules” has not been defined.
Similarly, they were required to set up an insiioél infrastructure to guarantee effective
enforcement of the laws, but further guidance ostituttional choice and design had not been
provided.

For the NMS further legal obligations stemmed fri@egulation 1/2008* that entered into force on 1
May 2004. These obligations are also relevantfer@Cs and the PCs as they will have to implement
the whole of the competition laacquisbefore joining the EU. Regulation 1/2003 introdligenew
procedural framework of the application of Articies and 82 EC* The new procedural framework
of EC competition law forms a system of decentealisnforcement and parallel competences, where
the European Commission shares its competence thétmational authorities. The NCAs and the
Commission form a network of public authorities amerating closely together. This so-called
European Competition Network (hereinafter ECN) joes a focus for regular contact and
consultation on enforcement policy and the Commiss$ias a central role in the network in order to
ensure to consistent application of the rules.

Concerning the substance of national competition Aaticle 3 of Regulation 1/2003 is relevant.
Article 3 (1) defines the principle of parallel dipption of national law and competition law withet
limitation posed in Article 3 (2): Member Statesymaot adopt and apply on their territory stricter
national competition laws which prohibit agreememiscisions by associations of undertakings or
concerted practices which may affect trade betwktmber States but which do not restrict
competition within the meaning of Article 101(1) HB, or which fulfil the conditions of Article101
(3) TFEU or which are covered by a Regulation Far &pplication of Article 101(3) TFEU. However,
this principle of convergence does not apply wilgard to prohibiting and imposing sanctions on
unilateral conduct engaged in by undertakitigérticle 3 (3) further excludes from the principé
convergence national merger laws and laws havingjffarent objective than the protection of

competition®®’

132 White Paper, 52-53, 55-56, 59.

133 http://ec.europa.eu/enlargement/financial_assist@hare/index_en.htm accessed on 14 October 2007.

134 council Regulation EC 1/2003 on the implementatibthe rules on competition laid down in Articles 8hd 82 EC
(Council Regulation (EC) No. 1/2003 of 16 December260 the implementation of the rules on competiteod down
in Articles 81 and 82 of the Treaty, OJ 2003 L1/1.

The essence of the new regulation is the follgwirhe notification system has been abolished atidl& 81 EC became
directly applicable in its entirety, thus includiAgticle 81(3). Agreements that fulfil these reaguirents of Article 81 EC
are deemed legal without the need for notificatéord a prior administrative decision. Regulation 02@levolves
enforcement powers to national competition authemithereinafter NCA) and to national courts. Ag&cls and 6 of
Regulation 1/2003.

136 Recital 8 of Regulation 1/2003.
137 Recital 9 of Regulation 1/2003.

135
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Still, leeways for national law exist even undettidle 3 (2) such as inherent restrictions, national
group exemptions and national statutay minimisrules. The research will further investigate
whether and to what extent the CEECs made useesétleeways. Furthermore, it should be examined
whether the CEECs also experienced some “unple&stuns” in the process of drafting competition
rules. For example, in Hungary the Competition A8£t1990 only prohibited horizontal agreements
and resale price maintenarice.The attempt to avoid introducing the prohibitiofi ertical
agreements in 1996 was not successful due to E&syme In 1996 a general prohibition of vertical
agreements was introduced in Hungary complementegptdup exemptions for exclusive distribution,
exclusive and franchise agreemeritdn 2002 a new group exemption was implementedilairto
Regulation 1270/1999, which contained a safe harbegulation for all vertical agreements with less
than 30 % market shat& These changes revived the previous Hungarian apprthat was more
open to economic analysis and less formalistic @mdpletely in harmony with the 1999 EC rulés.
Similarly, in Lithuania the Competition Act of 19@d not prohibit vertical agreements unless one of
the parties was a dominant undertakiffg.

Throughout the whole accession process it has @t Imade clear what institutional and substantive
solutions the NMS were to implement in their respeclegal system beyond the obligation to bring
their competition rules in conformity with EU lawhese countries were never presented the exact
parameters of their obligation to harmonise thempetition laws. Therefore it can be argued that
harmonisation in their respective legislative sysieas required as far as it was indispensable. ihis
also in line with the general principle of subsiiliaas enshrined in Article 5 TEU. In other wottie

new Member States, just like the old Member Sthtak considerable latitude for deciding what kind
of substantive and institutional regime they wond for.

This freedom is, however, not unlimited. Article(3) TEU requires the Member States to take all
appropriate measures to ensure fulfilment of tHegations arising out of the EC Treaty and facibta
the achievement of the Community's tasks. Moreayy should “abstain from any measure which
could jeopardise the attainment of the objectiveshis Treaty”. On the basis of this Community
loyalty principle the European Court of Justice bls® developed the so-called useful effect doetrin
within the realm of competition law. According tud doctrine the Member States may not introduce
legislation or take decisions, which would deptive competition rules of their useful effétt.

138 The Hungarian legislation at that time seemegrexede the later EC reform of vertical agreemehusoften cited

argument to this reform was formulated by the thead of the Hungarian competition authority, Feréissi: “does it
make sense to condemn all vertical restraints hed (block) exempt 90% la Brussels, or to accept 90% and condemn
only 10% & la Budapest)?”. Cited in B. E. Hawk, System failurertical restraints and EC competition |a@MLR 32

(4) 1995, 973-990, 980.

139 Government Regulation 53/1997 (111.26) on exclesilistribution agreements, Government Regulatioa%B% (111.26.)
on exclusive purchase agreements, Government Regut6/1997 (XI1.20.) on franchise agreements.

140 Government Regulation 55/2002 (111.26.) on theregton from the prohibition of the restriction obrapetition for
certain groups of vertical agreements.

141 OECD, Background report on the role of competipoticy in the regulatory reform, Hungary, (2000) 10.
http://www.oecd.org/dataoecd/27/16/34768045.pdéased 14 October 2007.

142 Questionnaire on the challenges facing young @ditign authorities, Contribution from Lithuania,
DAF/COMP/GF/WD(2008)57, p. 5.

This doctrine has no explicit legal basis in B@ Treaty but is founded on Article 3(1) (g) readcomjunction with
Article 10 and Articles 81 and 82 EC. Case 267/86 Egcke v. ASPA (1988) ECR 4769, para. 16.

143
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Beyond these general obligations the Member Sthtes to meet a number of more specific
requirements that the new procedural frameworkl&idsdown. Under Article 35 Regulation 1/2003
each Member State had a clear obligation to drawnafonal competition law and desighate a
competition authority?* however, the details have been left to the Merfittetes themselves.

Neither the NMS nor the undertakings in these aoesitvere granted any transitional periods for the
implementation of the new, decentralised systenE©fcompetition law® In the new framework
national competition legislations operate paraleth EC competition law and the national
competition authorities and/or courts apply bottiamal and European competition rules. Concerning
the enforcement of the EC competition rules fulbperation between the Commission and the
national authorities of the Member States is netzed by the fact that the European competition
rules became directly applicable in the whole Unidrme interaction between the European
Commission and the national competition authoriisesequired by Article 11 of Regulation 1/2003.
The parallel application of national and EC rulesxell as the close institutional cooperation betwe
national authorities and the Commission seem tm fsignificant channels of the Europeanization
process. The role of the ECN will be further hightied below.

The new procedural rules of Regulation 1/2003 weostly targeted at uniformity and consistency.
These rules effect the way national authoritiesehty enforce EC competition rules, but have not
imposed further reaching obligations on the new MemStates. While it could be concluded that
Regulation 1/2003 has not stood in the way of tB&Cs to adopt competition rules different from the
EU Treaty (except no stricter rules in the casAntitle 101 TFEU), it has definitely formed a fueth
incentive for these countries to converge or evepycthe EC rules in their own competition
legislation. It has clearly been the idea that enptnting similar or identical rules on nationaldev
will ease the parallel application of national @@ competition law and help to achieve a uniform
and consistent enforcement system.

b) The candidate and the potential candidate coestr

Similarly to the NMS, the candidate and potentahdidate countries need to fulfil the Copenhagen
criteria from 1993. The rapprochement of the wh@lestern Balkans towards the EU, in our
investigation represented by Macedonia and Serisiadeveloped under the Stabilization and
Association Process initiated in 1999. This is dicgoframework of the EU accompanying the
countries all the way to their final accessiorhds the aim of stabilising the countries and eraging
their swift transition to a market economy, promgtithe regional cooperation as well as eventual
membership of the EU. The Stabilisation and AsdmriaAgreements (SAP) tailor made according to
the circumstances of each country. However, eacdeatent is intended to have the common purpose
of achieving the sort of formal association witk 8U.

Before concluding the SAP, the above mentioned ttmsncountries have concluded Cooperation
Agreements with the EU, such as in case of Macediooi 1997*°in which cooperation is promoted
in different fields not mentioning competition lagparately.

144 Article 35 (1) Regulation 1/2003: “The Member 8tashall designate the competition authority ohauities responsible
for the application of Articles 81 and 82 of theedty in such a way that the provisions of this latipn are effectively
complied with. The measures necessary to empowsethuthorities to apply those Articles shall bhemabefore 1 May
2004. The authorities designated may include cburts

145 The negotiations on transitional arrangementseveemducted on the basis of the principle that timexst be strictly

limited in scope and duration. J. K&dnk&nAngession negotiations brought to successful cerauCompetition Policy
Newsletter (2003/1) 26.

146 Cooperation Agreement between the European Comynani the former Yugoslav Republic of Macedordficial
Journal L 348, 18/12/1997 p. 2-167.
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However, in this agreement it is stated that Maoed6shall endeavor to ensure that its legislation
would be gradually made compatible with that of @@mmunity” for which “the Community shall
provide appropriate technical assistan¢é,from which it could be concluded that aligning the
competition legislation is required as well. In ti8AP there is a separate title covering the
approximation and law enforceméfftwhich lays down an obligation for the countriespproximate
not only the existing but also the future natiola@Vs with those of the Community. In particular
Article 68 of the SAP with Macedonia provides anligdtion for setting a deadline for the
approximation of the competition laws.

Besides this obligation, the Article 69 SAP cowiirs competition provisions and in practice re-Sate
the wording of the EU competition rules. It furtheare includes a legal obligation for assessing the
competition law cases on the basis of criteriairagisrom the application of not only the rules of
Articles 101, 102 TFEU, but also Article 107 TFEbh state aid. In addition, it is provided that with
regard to Article 106 TFEU and “public undertakingad undertakings to which special or exclusive
rights have been granted, each Party shall ensates$ from the third year following the date ofrgn
into force of the SAP, the principles of the EU dtseare upheld™®

The European and Accession Partnerships addresssties of enforcement in competition law and
state aid control and with regard to ensuring ietelence of the state aid authority as well as
strengthening the administrative capacity of thesetition authority>°

The implementation of the legal obligations stengnirom these legal agreements between the EU
and the candidate or the potential candidate cegnare to be assessed by the Commission. Each
year the Commission adopts its annual strategy rdenti explaining its policy on EU enlargement.
The document also includes a summary of the pregmesde over the last twelve months by each
candidate and potential candidate country. In amdithe progress reports are published, where the
Commission monitors and assesses the achievenfesaisio of the candidate and potential candidates
over the last year.

In sum, similarly to the NMS these agreements eblite candidate and potential candidate countries
to ensure that their future legislation and in igatar their rules on competition would be complatib
with the Community legislation as far as possil#éobe accession to the EU.

Neither the Copenhagen criteria, nor the Europee@mpents, nor the White Paper for the preparation
for accession contained an explicit legal obligatitm copy the relevant Treaty provisions. The

candidate countries’ economic integration into fBemmunity was conditioned upon the legal

obligation to bring national law into general hampavith EU law, but there was no direct and clear

obligation to adopt identical substantive ruleswtite EU model.

However, despite the lack of such an explicit legaligation there seems to be a high degree of
convergence between the competition rules of the&sN®%, PCs and EU rules.

147 Article 11(2) Cooperation Agreement between theopean Community and the former Yugoslav Republic of
Macedonia, Official Journal L 348, 18/12/1997 {L&*.

148 See for example Title VI from the StabilizatiomdaAssociation Agreement between the European Canitiesi and their
Member States, of the one part, and the former ¥lagoRepublic of Macedonia, of the other p&fficial Journal L
084, 20/03/2004 p. 13-197.

149 See Article 70 SAP with Macedonia.

150 council Decision 2006/57/EC: of 30 January 200@henprinciples, priorities and conditions contaimedhe European
Partnership with the former Yugoslav Republic of Edania and repealing Decision 2004/518/Exfjcial Journal L
035, 07/02/2006 p. 57-72.
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The research has until now found that the modese@flative implementation resulted in high
convergence of competition rules with the EU normarther research will scrutinize the way
equivalents of the EU competition rules (Articlel1®lock exemptiongje minimisrules, natification,
Article 102 and merger control) had been implemeiatied what kind of divergent rules exist.

The research will investigate whether and how thede use of the leeways and freedoms made
available by EC law and the bilateral agreements.

One central question to be dealt with is what th@eulying social, economic and political factorsreve
that determined the modes of implementation. Fangte, whether there existed substantial political
and economic pressure to converge as closely atopogiith the EC provisions?

This research will also provide a broader overvithe existing competition laws by systematizing
what the scope of the competition legislation asbether they include other fields of market
regulation and which corresponding enforcement aienres had been delegated to the competition
authorities.

The different groups of investigated CEECs allow rasearch whether there is a change or
development in the way the legal obligations haenb®rmulated by the EU in the various bilateral
agreements since the first group of CEECs acced@004. In particular, it will be assessed whether
legal obligations contain more guidance on enfoer@mand institutional design.

3.2 Judicial implementation of the European contipeticase-law

Implementation of EU competition law by the judigiazan be investigated in two kinds of situations
when dealing with competition law. The main enfesc®f competition law are administrative
agencies whose decisions are subject to judiciédweby the national courts.

Moreover, the national courts have the competemeaforce competition law in private law claims,
especially in damages claims based on nationalawrtin both cases references made to EC case-law
can be examinett!

TABLE IlI: National courts’ implementation in the N MS

Application of Articles 101 Judicial review Private enforcement
and 102TFEU by national Legal basis in competition
courts law
Hungary (modifying NCA Hungary: national courts Bulgaria, Estonia, Latvia,
decision ) highly converge with NCA Lithuania, Romania, Hungary
Lithuania Slovakia, Czech Republic Slovenia

(Public procurement for the | Bulgaria Lithuania Romania | Lithuania successful case
assignment of concessions in| Latvia, Slovania, Poland
the sector of waste collection

151 Cseres, K.J. J. Langer, Judicial review in Huregacompetition law Fetra Laval a la Hongroise in: Lavrijsen, S. A.
Ottow, Judicial review in competition law and economic regiain, Europa Law Publishing, 2008 forthcoming.
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4, Enforcement

The research question that stands central in teeabbwesearch and is addressed in all the specific
legal fields focuses on the questions whethernhestigated countries rely mostly on public or atév
enforcement and whether there was any shift inirteitutional balance between the administration
and the judiciary. These questions have limiteevahce in competition law for the following reasons
In competition law are good economic reasons imdawf public enforcement such as information
advantages of competition authorities, the fact suial benefits of law enforcement deviate from
private benefits as well as the expected size mdtEms support the dominance of public enforcement
over private law enforcement. Accordingly, the Epgan jurisdictions dominantly pursue public
enforcement of competition law. The discussion aww hto facilitate private enforcement of
competition law in Europe has just recently beamthed®® by the Commission and the active
invocation of competition rules in national couigstill scarce?®

The true character of the investigated legal systesn believed to be confirmed once active
enforcement is studied. Two groups of issues wéllduldressed below. First, there are significant
socio-economic factors that have a decisive impactwhether and how the implemented rules are
actively invoked in these countries. These soctmemic factors are mostly related to the transition
of economy in all the investigated countries. Se¢amgnificant influence has been and is still lgein
exercised through the way the new enforcement fnarieof EC competition law develops. The new
enforcement policy developments seem to have drestdmpact in both the Member States as well
as in the investigated countries. The role of theopean Competition Network as a channel of
transferring influence is briefly discussed as well

4.1 Internal socio-economic factors

One relevant factor in these countries is the piba of high interdependence of stakeholders
because of these more concentrated markets. Theirtierdependence of stakeholders is, likely to
increase the probability of lobbying and rent segkiThe “old boys network” creates problems of
effective enforcement of competition law in manytbése countries. This increases the chance for
parallel behaviour of firms and collusive practic€al argues that clearly and narrowly defined goal
are even more important in small than in large eotas® and the balance between economic and
non-economic goals should be carefully reconsidéred

152 Green Paper Damages actions for breach of therfi@rast rules, COM (2005) 672 final, White Paper Damages
Actions for Breach of the EC antitrust rules, COM(20085, 2.4.2008, Case C-453/@®urage v. CrehaftCR (2001)
1-6297, para 26.

00

154 Competition policy in a small economy should wyninimize the undesirable economic effects of entrated market
structures. Competition policy must particularly dscon deterring the creation and maintenance iicat barriers to
entry and on facilitating innovation and adaptationthe form of new products and methods of prodactand
distribution. One of the methods to achieve sugoal is to adopt a strict anti-collusion and amtitasionary conduct.
Besides collusive practices, predatory pricing, dyor exclusive dealing are also such areas. Co#uphactices and
abuse of a dominant position is because of thehigbncentrated market more prevalent and in tlvases remedies
should be more conduct oriented and not structsuglra n 24, Gal, 63-64.

153

155 Non-economic goals are difficult to pursue thdowgmpetition law, which can only make a margiraitdbution to it.
Non-economic interests can better be subject ®ctiregulation. Moreover, when it conflicts withoeomic efficiency
there is a limitation on the ability of judicial drregulatory bodies to make sound decisions commroomplex
economic issues and the balancing of conflictingrasts. Supra n 24, Gal, 34-38.
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As a consequence of rent seeking and interdepeeddratakeholders the self-correcting mechanisms
of the market cannot be relied on in the same waynalarge jurisdictions. This has important
implications for enforcement and institutional dgsi These characteristics influence the way
enforcement modalities are chosen, for example thight favour stricter sanctions like criminal
sanctions including custodial sentences. They alser the divide between public and private
enforcement. The reliance of private actors on etdolased solutions such as tort, contract and
property rights is less feasible in these legistadi at least for the time being. Institutional dasi
therefore favours public agencies but at the same & stricter adherence to principles such as
independence, accountability, transparency andrashritive efficiency should be guaranteed.

Furthermore, the focus of the economy in these ttimsnwas the promotion of contestable markets
within domestic economies through regulatory tosleh as bankruptcy law, company law and
competition law. EU competition law is in the fifgiace aimed at market integration i.e. achieving a
level of playing field within industries and econes The investigated CEECs first had to reform
structural distortions, improve efficiency of aliding resources and promote foreign investments and
thus build markets before they could concentratanainket correcting mechanisms. While some of
these goals are short-lived like correcting stradtdistortions and dissolution of state monopglies
others are medium-term problems like less and necargious reliance on free market forces and
persisting problems with regard to unfair tradecpicas.

In the transition economies creation of a leveplalying field required fair trading rules. Compigiit

law has been often used for the correction of eewahge of market failures as a substitute of other
market regulatory tools. For example, consumerggtain as such was either non-existent or it was in
its infancy at the beginning of the 1990s. Thers weaither a firm legislative nor an institutionailsis

for. Although protection of consumers was not thairmgoal of either competition legislation or
competition authorities, some of the CEECs adoptadpetition acts including rules on unfair trade
practices. This integrated approach was also teffem the competences of the agencies enforcing
these laws. Moreover, market failures in the fiefdspecific sectors, like telecommunications or
electricity had been addressed by competition laelstin the absence of sector specific regulation.
Thus besides the “classical” competition rules @&ECs have often adopted competition legislation
covering other relevant fields of market law suchumfair competition, advertising, unfair trade
practices or even sector regulatory issues.

TABLE IV: Competences of the NCAs in the NMS

Scope of competition law Competence of competition Shift in the institutional
includes unfair competition agency balance
or consumer protection Includes other than

competition law
Bulgaria, Poland, Hungary, Bulgaria, Poland, Hungary, Poland, Bulgaria, Lithuania,
Lithuania, Latvia, Estonia Lithuania, Latvia, Estonia, Latvia
Czech Republic

Further research will examine whether this protessconcern for the fact that the CEECs were in the
first place engaged in building markets. Has tlamdfer of European rules perceived enforcement
problems of the transition economies and assist@dptation to local social and economic
circumstances? Are there examples of more extensbrapetition legislation, for example, by
including definitions of relevant market, markethdoance or referring to case-law in the substantive
rules? The substantial economic differences thistexk between the CEECs and the EU, namely that
most of these countries are small and they arerdnsition have significant repercussions for
legislation and law enforcement.
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4.2 External factors

The process of enlargement in 2004 had made kixéarece of enforcement for the effective working
of Community rules manifest® While previously issues of enforcement and intinal structures
were regarded to rest in the exclusive competehteeoMember States according to the Community
principles of procedural autonomy and institutiomadutrality, enlargement has pushed crucial
guestions of enforcement and institutional cho@éhe forefront of the EU agenda. This change was
also visible in the modernization of EU competitilaw, which was launched by the 1999 White
Paper>’ The reform was aimed at finding more effectiveoecément methods in order to prevent
outright violations of competition law and substah¢conomic harm to societs? In order to achieve
this objective a number of initiatives have beeketa The adoption of Regulation 1/2003
decentralised the enforcement of EU competitiondatablishing the European Competition Network,
DG Competition reorganized its cartel busting watthe 1996 and then later the 2002 leniency
programmes have been reviséta discussion on how to facilitate private damagases was
launched®® and the method of setting fines have been revi8ed.

While the transfer of substantive rules could rety well-defined EU rules a clear guidebook for

enforcement has been not presented. Accordingigbkshing effective enforcement and institutional

design have formed the most serious challengeearmpdst-communist transformation of the legal and
economic system. Crucial questions of enforcemadtiastitutional choice were left unanswered.In
the absence of a Community blueprint or a cleahodlogy for effective enforcement methods and
optimal institutional design the countries analysedhis paper were left a considerable leeway to
adapt theacquisto their own institutional preferences and legatam. Despite this freedom the NMS

are ambitiously adopting the latest developmenthérenforcement of EU competition law.

There can be several reasons for this developrrd.explanation could lie in the spill-over effects
of the high convergence of substantive rules andhe other, in the influential role of the ECNthe
NMS. With the introduction of the decentralized @eement of European competition law the public
enforcement output of national competition authesitshifted to the focus of attention at EU level.
Through the European Competition Network theredsmstant awareness of the agencies’ work in the
first place with regard to the enforcement of Ewam competition law but also national rules as such
as leniency programmes and sanctions, which aceigied in the working groups of the ECN. The
NCAs are being held accountable and they are emuay national control and audit mechanisms
such as annual reports submitted to the parliamdrtisre seems to be a mechanism of “peer
accountability” present within established interoigél networks such as the ECN, where the annual
reports of all NCAs are published in English on website of the Commission’s DG Competiti5h.
Evaluation and control put increasing pressure han agencies to quantify their enforcement and

156 A Bakardjieva-EngelbrekiGrey Zones, Legitimacy Deficits and Boomerang Efe€@n the Implications of Extending
the Acquisto Central and Eastern Europe in : N Wahl, P Krafeés.),Swedish Yearbook of European LaiMart
Publishing: Oxford, 2001), 1-36

157 White Paper on modernization of the Rules implaemgrArticles 81 and 82 of the EC Treaty, Commisgioogramme
No 99/027, 28.04.1999.

158 \White Paper, 8,41,42, 75

159 commission notice on immunity from fines and redhcof fines in cartel cases (2002/C 45/03). Comimisgiotice on
immunity from fines and reduction of fines in catase,0J C 298/17, 8.12.2006

10 Green Paper Damages actions for breach of therfi@rast rules, COM (2005) 672 final, White Paper Damages
Actions for Breach of the EC antitrust rules, COM(20085, 2.4.2008, Case C-453/@®urage v. CrehaftCR (2001)
1-6297, para 26

161 Guidelines on the method of setting fines impogetsuant to Article 23(2)(a) of Regulation No 1/20@J C 210/2,
1.09.2006.

http://ec.europa.eu/comm/competition/ecn/anneglonts.html accessed on 8th October 2007.
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advocacy work®® This process is further generated by reputatioshameisms such as the OECD
country reports, the International Competition Natw or even the Global Competition Review
rankings'® Evaluations and reputation mechanisms make aenfatcement modalities more visible
and induce competition among the agencies. Evamgthenforcement methods legislated in soft law
instruments on EC level does not oblige MembereStéd follow those guidelines, there is certainly
some pressure both from the Commission as wellidsrthe ECN to adopt similar instruments in
national legislations. A prime example is the leie programme, which has been adopted in 24 out

of the 27 Member States and in 7 out of the eidHECs being investigated in this paper.

The NMS keep pace with their fellow agencies aray thave tried to improve detection methods by
strengthening investigation powers, establishingci cartel units, increasing corporate fines,
introducing criminal sanctions and leniency progmas. In Poland there is even a marker system
included in the leniency program & la the Europgammission’s 2006 Leniency Notié&and even a
chief economist has been appointed in Hungary 062hd in the Czech Republic in 2009. There are
also some recent reforms in the CEECs that go lekttom present EC enforcement rules. In Estonia
competition offences became criminal offences @efptember 2032, Hungary®® have introduced
criminal sanctions in 2005 and many other counfolewed the trend the last four years being récen
examples the Czech Republic, Latvia and Slovakietu#l invocation of criminal sanctions and
procedures has only taken place in Estonia.

163 However, it has to be admitted that quantificataf the enforcement work of national competitiartharities lacks
clearly defined and commonly agreed benchmarksahé, The Rule of Law and Agency: The Case of Conipetit
Policy, IEP WORKING PAPER 06/01 (March 2006) 4, sésoaV E Kovacic, Using evaluation to improve the
performance of competition policy authorities, bgrdund Note, OECD, Evaluation of the actions andusses of
competition authorities, DAF/COMP(2005)30.

164 Supra n 66, Maher 4-5.

165 List of National Competition authorities which operatesaiency programme
http://ec.europa.eu/comm/competition/ecn/leniepeggramme_nca.pdf accessed 14 October 2007

166 commission notice on immunity from fines and rethrcof fines in cartel cases OJ C 298/17, 2.

157 penal Code was amended to allow for legal persmhe theld criminally liable for competition offerscéArt 399 - 402)
with a penalty payment of up to 250 million EEK (ifllion EUR). Physical persons can be punishednegns of a fine
(up to 25 000 EEK, or 1600 EUR, calculated by minimincome) or up to three years imprisonment. The ECB
investigates criminal cases together with publiospcutors. Liability is imposed by way of court gueent. A Proos,
Competition Policy in Estonia in K J Cseres, M P 8kbl, F O W VogelaarCriminalization of Competition Law
Enforcement, Economic and Legal Implications fer BU Member State¢Edward Elgar, Cheltenham 2006)

168 Section 14 of the Act XCI of 2005 amending the Hann Criminal Code, Act IV of 1978 and other acts
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TABLE V: Enforcement modalities

Administrative based Criminal |Criminal law provisions for Leniency
based | anti-competitive practices
NMS |Poland, Hungary, Poland, Hungary (bid- AllNMS
Czech Republic, rigging), Czech Republic, [Few number of cases
|Romania, Lithuania, [Lithuania, Slovakia, Hungary, Czech Republig,
Slovakia, Slovenia Slovenia, Latvia, Romania [Poland

(imprisonment for fraudulerjt
and decisive anti-competitiye
behavior)

CC Macedonia, Turkey Macedonia (competition
restrains caused by the
creation of monopoly
position and market
distortion —not enforced),
Turkey (bid-rigging),
Slovenia (imprisonment for
anticompetitive behavior RQ
case law)

PCC |Serbia Serbia (abuse of dominart
position — not enforced)

NC Moldova Moldova

Other [Russia (no criminal
partn. [liability of the legal
persons at all)

There is not only a need to systemize the availabfercement methods in the national competition
rules and examine to what extent they follow thettsid, but also to investigate what the formal or
informal constraints are to actively invoke thesfoecement schemes. The discrepancy between law
on the books and active invocation and effectivboreement is still striking in these countries.
Ambitious and formal transposition of rules ofteacks active enforcement. For example, many
countries adopted a leniency programme, but paotikperience of the NCAs is scaréeAnother
example is private enforcement, where legislatteps have been taken but outsourcing enforcement
to the private sector has gained little groundtifesrelevance of private enforcement of competition
rules for the development of European private fundamental, this will be further discussed below

189 The Czech Office for the Protection of Competitleas applied its leniency programme for the finstetiin 2004 with

regard to a cartel agreement in the energy drirdkkeb. Poland had its first leniency case in astagreement 2006 and
in Hungary leniency was applied for in a few cada$es, but only one of these cases was alreadgcclyy the decision
of the Competition Council. Annual Report, Office tbe Protection of Competition, 2004, p. 12

http://www.uokik.gov.pl/en/press_office/press_eses/art58.html accessed 14 October 2007; AnnuabrReBVH,
Hungary (2004) 6.
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4.3 Private enforcement

As mentioned above, in competition law there aredgeconomic reasons in favour of public
enforcement such as information advantages of ctigpeauthorities, the fact that social benefifs o
law enforcement deviate from private benefits all a® the expected size of sanctions support the
dominance of public enforcement over private laiommement. Public enforcement cures rational
apathy to bring law suits, free-riding and it irmses the expected sanction. Therefore, the question
public and private divide in competition law degditom the dominance of public enforcement. Still,
public enforcement of competition law does not eckioptimal deterrence and private enforcement
can complement public enforcement.

Private enforcement of competition law in the CEE@=its separate attention in the research on the
CEECs’ competition laws. First, private enforcemefitcompetition law is a prime example of
Europeanization of national law and influencingiaval competition and private law rules. Second, it
cuts directly into national private law rules swashstanding, damages, causality, fault. Third, evié
obstacles to introduce private damages claims ameerous and involve complex legal and economic
issues in all Member StaféSthe CEECs face particular challenges. Fourthiférs a distinctive case
study to investigate how informal constraints preévactual enforcement of formal rules. Fifth, it
accentuates the role of institutions such as cdtigetauthorities, national courts and private
individuals and the interplay between them in thfeeement of competition rules.

TABLE VI: Private enforcement provision in competition acts

YES NO
NMS Hungary, Lithuania, Slovakia, |Poland, Czech Republic (the
Slovenia Competition act until 2001 had|]a

separate legal provision for
private enforcement), Romania

CC Macedonia, Turkey

PCC Serbia
NC Moldova

Other partners Russia

While some of the CEECs have implemented privatereement of national competition rules, none
of them has practical experience with private esdorent. There have been no final cases of private
enforcement and therefore merely theoretical assangpcan be made about their future “success”.

While some of the challenges are equally valid tfer old Member States, the CEECs face some
particular problems. Both private individuals arational authorities face the problems of assessing
complex legal and economic issues of competitiom. ld/hile most of the NCAs have built up
sufficient legal and economic expertise with regardompetition law issues the same cannot be said
about the national courts. National courts facenabté barrier: on the one hand, they lack a basic
knowledge of European law and on the other, theyuafamiliar with competition law issues. Thenew

0 The Green Paper has identified a number of genbstacles to introduce this enforcement methath sas access to

evidence, passing on defense, standing for indpacthasers and quantification of damages. Gre@erPRamages
actions for breach of the EC anti-trust rules, CORD&) 672 final.
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system of European competition law substantialiyechthe level of economic analysis in competition
cases, which will most probably create problemse Tin difficulties to be expected are among
others how NCAs will deal with cases that spill owauch beyond their narrow competition
mandaté* how national courts as well as private undertakiwgl assess the application of the legal
exception under Article 101 (3) TFE{} National judges will need trainings and assistanagder to

be able to manage expert withesses and econontereé that will be inherent and frequent parts of
competition cases.

Further obstacles of private enforcement are infienethe fact that transition in these countresot

yet complete. The relatively recent shift of thesentries to a market economy and to a democratic
judicial system still has its limitations. While @wmic changes have been fast moving legislative
steps were often lagging behind. The legislative @stitutional framework to guarantee swift law
enforcement is not yet at place.

Private actors’ readiness to bring damages actimm®urts is further hindered by the low degree of
awareness of competition rules, the weak and fratgdecivil society, weak part autonomy and the
often lacking recognition of involving private actdn law making and enforcement. Besides the lack
of confidence in the judiciary the significant tip@sts and complexity litigation means. These last
three issues are especially a problem for consuriiées legal position of consumers and consumer
organizations is often more restricted in thesentaes than in the old Member States. Access to
justice of consumers and consumer organizationkirwiand outside of the court system is often
problematic or despite of existing legal rules ficat difficulties hinder them to make effectiveeusf
those substantive rightSollective consumer actions are rare either becafifiee lack of legal basis
or other practical financial problerhS.

The specific problems of the CEECs call for taieade solutions and necessitates a more proactive
approach. Such tailor made solutions aim at, famgde, making use of the advantages earned during
public enforcement. Such a useful element of thaipwenforcement is the expertise of the NCAs,
who can assist the national courtsaasicus curiaein adjudicating damages claims in competition
cases’* Another recent example is a legal presumption0o¥dlovercharge when calculating damages
for hard-core cartels in Hungal{.In Bulgaria a more flexible procedural rules hagsiimplemned

1 The NCASs' limited resources and procedural linias might result in dealing with a limited numlzércases.

172 The application of Article 81 (3) to non-econonaibjectives can prove to be an especially dangeesescise when

national courts apply that provision, unlikelytfitassess whether the restriction of competitichiwithe internal market
can be justified by non-economic objectives of ot@®mmunity policies. National authorities might tjfis anti-
competitive practices on the basis of nationalgiedi. Therefore, as the Commission argues, a poreatc approach is
more appropriate in the decentralized enforcem@@G#s will have to invest both in financial and humaesources in
order to increase their capacity for economic asialy

173 See the National reports of Czech Republic, 2Gahia 17, Latvia 17 Estonia, 21-22, Slovenia, 21+ungary, 16 in
Ashurst, Study on the conditions of claims for dgesin case of infringement of EC competition ru(804).

40 Hungary, for example, on the basis of Arti&@/B of the Competition Act, a court shall immediataotify the
Competition Office if the application of the compietn law rules on cartels or abuse of dominanttmosirises in a civil
action before the court. The Competition Office nsaypmit observations or set forth its standpointlyiaefore the
closing of the hearings. Upon a request of the tcabe Competition Office shall inform the court abadts legal
standpoint concerning the application of the coitipatlaw rules in the given case. Thus, the ContipetiOffice acts as
an “amicus curiae” to the courts. Furthermoreh#d Competition Office decides to initiate proceedimga matter that is
pending before the court, then the court shall #ggpwn proceeding until the Competition Officsuss its final and
legally binding decision, and the court is alsorfmbby the final and legally binding decision of tbffice concerning the
finding of breach of the competition law rules loe tack thereof.

5 |n case of a horizontal hardcore cartels, exbepizontal hardcore purchase cartels, it is presuthat the competition
law violation caused a 10% increase in the markieepThe new rule will apply to both EC and Hurigarcompetition
law violations. The presumption is rebuttable.
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for damages claims for competition law violatioiifie Competition Act provides that all legal and
natural persons, to whom damages have been caarge@ntitled to compensation even where the
infringement has not been aimed directly againstthThis special rule allows the compensation of
damages suffered by persons or entities (e.g. fimsiomers and consumers) which have not been a
direct counterparty of the infringer/s but the tesof the infringement were passed on to themhigy t
intermediate commercial operatdfSs.

Such tailor made solutions can provide useful imsignto the specific legal, economic and social
barriers of private enforcement in the CEECs andhgges formulate some ideas what the optimal
incentives could be to make private enforcemenkvatso in the other European jurisdictions.

5. | nstitutions

It is crucial to understand the influence of ecoimstitutions on economic performance and why a
certain policy proves to be successful or failgliffierent institutional contexts. Institutions c@stsof
formal and informal rules that determine the bebiwif individuals and organizations. Formal rules
such as laws and regulations and informal ruleb siscconstraints on behavior derived from culture,
tradition, custom and attitudes. Formal rules anfibrimal constraints are interdependent and in
constant interaction. Similar measures will leadliféerent outcomes because of diverging informal
rules and informal constraints in different econesnilnstitutional change is a process that is stibje
path dependency. Institutional path dependendyeisibwnstream institutional choices inherent in any
institutional framework and which makes it difficab alter the direction of economy once it is in a
certain institutional path. Formal rules can bengsal overnight, but informal constraints change
slowly.X”” These insights from institutional econonli€sroved helpful in explaining the experience
of the transition process from central planning tmarket economy in the CEECs. The failure to take
institutions into account when designing reformiges has generated serious difficulties and
challenges’®

As has been said above in the new Member Statesctiession process merely required an adequate
administrative capacity through well-functioningngoetition authorities. Article 35 of Regulation
1/2003 required the Member States to designatedh®etition authority or authorities responsible
for the application of Articles 101 and 102 TFEUdre 1 May 2004. These authorities could be
administrative or judicial. The only requirementpiosed by Article 35 was that the authorities have t
be designated in order to guarantee that the pomg&of Regulation 1/2003 are effectively complied
with. Neither further requirements nor formal ruleave been formulated on the powers and
procedures of these competition authoritfahe competences of the national authorities aree

78 |nternational Comparative Legal GuidEnforcement of competition layBetrov P. Bulgaria, 2009, p. 44.

Y7 ¢ North (1997), The Contribution of the New Ingiional Economics to an Understanding of the Titaors Problem,
WIDER Annual Lecturesjelsinki, March 1997, 13.

The relevance of institutions has been alreadghasized by Stiglitz, who argued that stages otligment indicates
how far an economy has advanced to generate it@tistunecessary for well-functioning market econoamd the
capability of economy’s institutional apparatus generate wealth for its citizens. J Stiglitz, Rapttion and
Development: Perspectives from the Comprehensiveelbpment Paradigm, irReview of Development Economics
(Vol. 6, 2, June, 2002), Special Issue on DemocrBeyticipation and Development, 163-182, 164.

178

179 OECD, OECD Global Forum on Competition, Small ecoiesmand competition policy: background paper,
CCNM/GF/COMP(2003)4, 9-10.

Although national procedural rules had to provide admission of the Commission asnicus curiaein national

procedures, NCAs will have to be empowered to condyaminations in accordance with the Regulation, llember

States will have to fulfil obligations to report iee Commission. The Commission retains broad sugmwwpowers that
allows him to intervene in proceedings before th@omal authorities and to of the Commission disoretry powers
“primus inter pares”. See Atrticle 11 (6)

180
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in Articles 5 and 6 of Regulation 1/2083.Due to this institutional deficit the process nétitutional
choice and design was guided by a learning procdssracterized by improvisation and
experimentation anith some cases it resulted in several reorganizatioal shifting legislative powers
between regulatory agencies.

There is presently a wide diversity of institutibmiesign among competition authorities across the
EU. These are based on a large variety of coumiegiic institutional traditions and legacies.
Traditionally the CEECs heavily relied on publiceagies to enforce regulations and therefore without
specific advice and assistance from the EU ontin&tns they resorted broad market regulatory tasks
to these agencies, sometimes with overlapping ctampes. Many of the young competition
authorities were launched on the administrativeisbasd with the staff of previous public
admlisr;istration without suitable resources, fa@btand adequate expertise in the field of compatiti
law.

Even though the difficulties and characteristicstiod initial stage by now belong to the past, one

striking characteristic in the CEECs is the faetttNCAs have enforcement powers in several fiefds o

market regulation, notably in unfair trade practicEhey seem to take up (quasi-)regulatory roles as
well. Competition authorities are in comparisonhamither public agencies, for example consumer

authorities are relatively independent, reasonalglf funded and have acquired substantial legal and
economic expertise in market regulatory issuessélieatures are probably the reason that the NCAs
resources and expertise are used for certain ¢spils” in other fields of market regulation such as

consumer protection and regulating network indestf?

However, with regard to private law the role ofioasl courts has to be investigated. In fact, wevkn
little about what the national courts do. This ladldata is evident in the recent Report on thehen
functioning of Regulation 1/2003 and its accompagy$taff Commission Pap&f.Moreover, there is
an overall lack of reported case-law on the Comimissvebsite for national judgments applying
Articles 101 and 102 TFEY?

However, the role of the national courts in reviegvidecisions of the NCAs and adjudicating private
actions is crucial in the overall effective enfarant of competition law. Further research will be
conducted collecting data on case-law and the veayts deal with competition law and inherent
private law issues.

181 Article 5 lists the type of decisions nationahmaetition authorities can adopt when applying Aetc81 and 82.

182 See the contributions from Latvia, Lithuania, Czéd&public, Slovakia, Hungary, Bulgaria, Slovenia te 1OECD,
Global Forum on Competition, Challenges faced by goun competition authorities,
http://www.oecd.org/document/33/0,3343,en_4038289893105 41512929 1 1 1 1,00.html

183 Eor example in Slovakia and the Czech RepublicNs have a disciplining role in the regulation adtwork
industries. Article 11 of the Czech Competition Adtticle 8 of the Slovak Competition Act

184 Communication from the Commission to the EuropearigPeent and the Council, Report on the functionirfg o
Requlation 1/2008COM(2009) 206 final, 29.4.2009; Commission Stafiking Paper accompanying the Report on the
functioning of Regulation 1/2003 (SEC(2009) 574 fji28.4.2009

185 Out of the ten new Member States two countriamdry, Lithuania) have each one judgment publigitethis website.
http://ec.europa.eu/competition/elojade/antitrugtémalcourts/
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TABLE VII: Specialized national courts in the NMS

NO

YES

Specialized national
courts for dealing with
competition issues in the
context of civil
proceedings

Bulgaria, Czech Republic
Estonia, Hungary Latvia,
Lithuania, Poland Romania,
Slovenia

Slovakia (Regional court in

Bratislava is dealing in first instang

as the general court for competitig
issues for the whole territory of the
Slovak Republic, Highest court in
Bratislava is the second instance
body)

Does (or will) national law
include provisions to
facilitate the use of amicus
curiae (Art. 15.3, Reg.)?

Bulgaria, Czech Republic
(No specific provisions, but i
is made possible by the
Czech code of civil
procedure.)

Estonia (The NCA must be
consulted by national civil
courts in antitrust cases)
Latvia (The NCA may be
consulted by national civil
courts in antitrust cases.)
Romania (The Competition
Council shall communicate
its point of view on any
competition issue, at the
request of national courts.)
Slovenia (amendments undg

Hungary, Lithuania, Poland,
t Romania, Slovakia

eI

Consideration)

e

Source: Results of the questionnaire on the refdri@mber States' national competition laws after E€julation No.

1/2003

TABLE VIII: Specialized national courts in the CC, PCC, NC and partners

Has there been a reform of the YES NO
judiciary to implement the new
tasks and which (if any)?
CC |Macedonia (Administrative court —[Turkey
complaints against the NCA)

PCC Serbia
NC [Moldova
Other partners Russia

Source: Results of the questionnaires from the nati@porters

Beyond these figures research will study the irggrand the changing institutional balance between

competition authorities, national courts, otherutatpry agencies and private actors.

Furthermore, there is a more general question stflgenefit distribution within the framework of the
Member States. Regulation 1/2003 delegated enfaoemowers to the Member States thereby
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imposing higher burden of workload and additionadts on the national authorities. The fact that all
actors enforce the same European rules suggestthédyahave the same enforcement aims and the
distribution of costs and benefits are similar. Hoer, different institutional settings of law
enforcement generate different costs and bendfitseems that the competition authorities of the
investigated countries will also invest substantiatk in assisting national courts and private ecto
(consumers and consumer organizations) in filinyagpe damages actions. The fact that party
autonomy in the CEECs is still weak has relevamiifiaations for institutional design and law
enforcement. However, this puts a higher burderthenCEECs’ NCAs to meet their enforcement
“quota” as compared to other NCAs.

Accordingly, the distributive effects of enforcemheseem to be different for the CEECs. The
consequences should be investigated. For exampés the fact that the present EU enforcement
framework and their domestic competences imposeaey enforcement burden on the NCAs of the
CEECs would form a reason to resort to more seyen@shments such as criminal custodial
sanctions?
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V. Securities Law (Olha O. Cherednychenko)

1. I ntroduction

Financial services, such as loans, mortgages, timegs or insurance, have become an essential part o
the everyday life of EU citizens. Such servicedlitate citizens’ full participation in the economy
enabling them to plan for the long term and pratgctthem from unforeseen changes in
circumstances. Financial services are also of giigaificance for the EU economy. A single market
in (retail) financial services, which has been therall EU objective in the last decad®would ‘act

as a catalyst for economic growth across all seatbithe economy, boost productivity and provide
lower cost and better quality financial products donsumers, and enterprisé§’ This fact explains
the increasing number of EC regulation in the asEdinancial services, in particular investment
services in the securities field, in the last tvecades.

The following analysis focuses on the impact of Bt securities regulation, in particular with regjar
to the conduct of business rules when providingétment services, on securities laws of CEECs (i.e.
New Member States (NMS), Candidate Countries (C)tential Candidate Countries (PCC),
Neighbouring Countries (NC) and Partners).

Investment services involve the supply of finandiastruments (such as shares or bonds) or
investment products (such as investment insuraaogl) services (such as investment advice), by one
party (the investment firm) according to the sgecifeeds and instructions of another party (the
client). As early as in 1993, the EC adopted thestment Services Directive (ISB)which aimed to
ensure a minimum harmonisation of some conditia&ming the operation of regulated markets and
the initial authorisation and operating requirersefor investment firms when providing services in
the securities field. In 2004 the ISD was replabgdhe Markets in Financial Instruments Directive
(MiFID).*® This directive introduced a comprehensive reguategime in the area of investment
services and secondary capital mark&tsvhich has led some to describe it as Europe’sv‘ne
constitution’ forthese areas:

188 White Paper on Financial Services 2005-2010, C200%) 629; Green Paper on Retail Financial Servicésyl (2007)
226; Initiatives in the Area of Retail Financial @ees: Accompanying Document to the Communicatiamfrthe
Commission to the European Parliament, the CoumglBuropean Economic and Social Committee and timen@ttee
of the Regions (COM, 2007) 724 final.

187 Conclusion of a discussion among economy and femaniaisters, the ECB president and governors of Nati@entral
Banks, at the informal ECOFIN meeting in Brussels prilA2002, in a report on financial integration @raup by a
Working Group of the Economic and Financial Comest(EFC).

188 council Directive 93/22/EEC of 10 May 1993 on irtwesnt services in the securities field, OJEC L 141/2

189 Directive 2004/39/EC of the European Parliament afdhe Council of 21 April 2004 on markets in fircéad
instruments amending Council Directives 85/611/EE@ &3/6EEC and Directive 2000/12/EC of the European
Parliament and of the Council and repealing Councédive 93/22/EEC, OJEC 2004 L 145/1.

190 Primary markets are involved in bringing secusitte the market for the first time and transactibesveen the issuer
seeking capital and the investor providing capi&dcondary markets involve all transactions in sges which take
place after their issue, or after the initial dmition. Both the stock exchange market and theketaroutside the stock
exchanges are considered to belong to the secondakets in securities.

101 See, for example, K.J. Hopt, ‘Grundsatz- und RBmwbleme nach dem Wertpapierhandelsgesetz — sosbere
Insidergeschéfte und Ad-hoc-Publizitafeitschrift fir das gesamte Handels- und Wirtsaraftht 159 (1995), p. 135,
135; H-D. Assmann/U.H. Schneid&¥ertpapierhandelsgeseiZologne: Otto Schmidt, 2006), Introduction nFbr the
comprehensive overview of the EC regime for seagitiegulation, see, for example, N. Molon&C Securities
Regulation (Oxford, 2008).
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Both the ISD and MiFID contaiimter alia rules which investment firms should observe whealidg
with their (potential) clients — the so-called ‘clut of business rules’. In contrast to most other
provisions of these directives, the relevance & tlonduct of business rules topaivate law
relationship between an investment firm and itsdptial) client is almost undisputéd.The MiFID
conduct of business rules build upon the broadigntdated principles laid down in Article 11 of the
ISD, considerably clarifying and supplementing thesinciples. The core of the conduct of business
rules under the MiFID is formed by the general doftyoyalty; the duty to provide clear, fair andtno
misleading information; various disclosure obligas, in particular concerning the risks involvediin
particular investment service or product and camogr the conflict of interests; the duty to know
one’s client and to ensure the ‘appropriateness’suoitability’ of an investment service, financial
instrument or investment product to one’s cliehg tluty to ensure ‘best execution’ of the client’s
order:®* The meaning of these rules is further fleshedmthe Directive implementing the MiFIE?

The rapid development of the EC regulation in teeusities field has coincided with the process of
transformation from the totalitarian rule and comoh&conomy to democracy and market economy in
most CEECs in questibfi and with the process of EU enlargement to the aemdt south. The
enlargement process in a broad sense of this temges from the accession of some CEECs to the EU
to strengthening the co-operation with other CEB@thout offering the prospect of the EU
membership in the near future.

Although the EC securities regulation has playedortant role in shaping securities laws of these
countries, hardly any in-depth legal research lentdone insofar as to how EC law has influenced
the development of securities laws and the ingitad framework for their adoption and enforcement
in different CEECS There are at least three major reasons why fumesearch in the field of
Eastern and Central European securities law isntisgeeeded.

First, there is a deep lack of knowledge on the relatigmbetween the national private legal orders as
far as they exist(ed) in CEECs and the emergingriegs laws in these countries. It should be taken
into account that the rapid adoption of the sel@sitegulation in the post-communist CEECs has
coincided with the revival of private law and thevision of the civil law codifications. Such
codifications are also highly important for theaddishment of the appropriate legal framework to
facilitate private transactions on the market, udahg those in the securities field. The relatiopsh
between the two processes has, however, beenyangelerinvestigated. The revival of classical
private law and the role of private law courts hist process deserves special attention when
investigating the impact of the EC conduct of bas# rules on Central and Eastern European
securities law and, in particular, the role of thstitutions involved in adopting and enforcing lsuc
rules in CEECs.

Secondthe discussion of the impact of the EC securiggmilation on securities laws of CEECs has in
so far largely focused on the question of whethBECs managed to transpose black-letter rules

192 on the relationship between the EC securitieslatign and private law, see O.0O. Cherednychenkodfean Securities
Regulation, Private Law and the Investment Firm-GlRRalationship’ European Review of Private Lad7 (2009), p.
925.

193 Articles 18-24 MIFID.

194 Directive 2006/73/EC of the EC Commission of 10 AstgR006 implementing Directive 2004/39/EC of the dpgan
Parliament and of the Council as regards organisaltiand operating conditions for investment firms aefined terms
for the purposes of that Directive, OJEC L 241/26.

195 Wwith the exception of Turkey, all CEECs in questiwa former communist countries.

19 The studies available so far are limited to pdng general information and analysis on the fugtig of financial

markets in CEECs. See, in particular, M. Balletgl. (eds.),Financial Markets in Central and Eastern Europe: [8liy
and Efficiency Perspectived.ondon and New York: Routledge, 2004).
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contained in the EC measures in their nationalllegders. The focus on the formal adoption of EC
law on paper in CEECs was also characteristic ef dlrerall approach adopted by the European
Community, at least in the initial phase of theemsion process. Although both the ISD and the
MiFID obliged all Member States, including NMS, dstablish an effective system of supervision over
investment services industry, no comprehensivestiygtion has been made in so far into the role of
supervisory authorities of these countries in ttlepsion and enforcement of the conduct of business
rules of investment firms placed under their supsgra and the effectiveness of public enforcement i
this area. Similarly, little is known about the varie enforcement of the conduct of business rules by
individual investors or their groups in practiceofdover, hardly any data are available today
concerning the institutional implications of theopation of the EC securities regulation in CEECs, in
particular for the institutional balance betweeblmuand private governance in these countriesinAn
depth analysis of the institutional infrastructaed the effectiveness of enforcement mechanisms is
therefore necessary to fill in these gaps in owvkedge and understanding of the impact of the EC
securities regulation in CEECs. The shift in foéusn the law on the books to the law in action is
crucial in this respect.

Third, the current approach of the European Communityhé harmonisation of the conduct of
business rules in Europe does not take into acabendifferent economic, social and local needs of
the NMS, the countries which apply for EU membgystii which merely seek a close cooperation
with the EU outside a formal membership in the Wnibis notable in this context that initially tEeC
pursued only a minimum harmonisation of the condiidbusiness rules in Europe. Under the 1993
ISD Member States were allowed to exceed the lefviglvestor protection envisaged in this directive.
In contrast to its predecessor, however, the 20@BIDMgenerally aims to bring about rmaximum
harmonisation of the conduct of business riiléShe current policy reflected in the MiFID is based
on the assumption that investors in the EU des#reesame level of protection all over the EU,
including the non-Member States, and that the E@deot of business rules fit to the needs of
investors in each CEEC. The question which needsetasked, however, is whether the economic,
social and cultural needs of non-professional itoresin countries with highly developed capital
markets, such as the UK, are the same as the néedm-professional investors in post-communist
countries with largely underdeveloped capital megksuch as Romania. In addition, it should be
taken into account that CEECs do not necessariye lthe same needs as far as the conduct of
business rules are concerned. Poland, for exarhpkea much more developed capital market than
many other CEECs, which may affect the needs adstors in this country. Yet, in so far, the export
of the Western type of EC securities regulatiolMS and other CEECs has not been studied in the
context of the economic, social and local needthe$e countries. An in-depth research in this area
may produce useful results which could be used whaking the EU policy in the securities field and,
in particular, when defining the conduct of bussstandards for investment firms.

The assumption is that the Europeanization of @émrind Eastern European securities law can no
longer be regarded as a one way process in whickthdefines the standards to be implemented in
CEECs without a thorough analysis of the startiogditions and special needs of these countries. A
flaw back from CEECs to the EU level is urgentlyded in order to establish the connection between
the EC securities regulation and the particulacuritstances of CEECs. Without having such
connection it is difficult to learn about the impa¢ the EC securities regulation in these coustaed
hence to ensure its effectiveness in practice.

As will be demonstrated in the next sections, itigating the impact of the EC securities regulation
within a particular context of the conduct of besia rules may provide particularly useful insights
into the process of the Europeanization of seegriws in CEECs.

197 See, in particular, Article 4 of the Commissiorrdative 2006/73/EC implementing the MiFID which al Member
States to retain or impose requirements addititmtidose in this Directive only in exceptional case
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2. Continuity vs. Discontinuity

The Europeanization process in CEECs can hardiynberstood without taking into account the legal
and institutional framework which had existed iedé countries before alignment with EC law was
sought. The continuity/discontinuity paradigm mdfeet the implementation of substantive EC law,
the institutional choices which are made in therseuof this implementation and the way the
established institutions operate in practice.

When it comes to the adoption of the EC securiggsllation in post-communist CEECs, one should
take into account that capital markets and heneeiplaws regulating such markets virtually diot n
exist in the centrally planned economies. In Polaftd example, as a result of the regime
transformation after World War 1l, Polish secustiws were largely abolished. Only the Bills of
Exchange Act and the Cheques Act remained in fasethey turned out to be to a certain extent
useful within the system of command and controhecay.

Moreover, it is notable that the conduct of busineses, which now form part of the EC regulatory
framework for investment services, have largelygioated within the national private laws, in
particular contract laws, of the old EU Member &tatand, primarily as a result of the need to
strengthen investors’ confidence in the financiarket, have subsequently been casted as the EC
supervision standards and strengthened by publicelsforcement mechanisms in the EC securities
regulationt® Thus, for example, the provider’s duty to know 'srelient when providing investment
advice, which is now included in art. 19 (4) of thFID, largely corresponds to the rules earlier
established in the famouond case decided by the German Supreme Court in prigatematters
(Bundesgerichtshpfin 1993!° Similarly, a forerunner of the extensive duty oisatbsure
concerning financial instruments and proposed itnvest strategies now laid down in art. 19 (3) can
be found in English common law, which generally oggs any disclosure obligatiof{8.National
private law courts of many old Member States haseomlingly played an important role in the
development of the legal framework for the provistd investment services.

In contrast to Western European countries, howewemost-communist CEECs the conduct of
business rules could not develop within their owingte law systems. Such a development could not
take place before the communist era because ingestservices as such hardly existed before the
regime transformation took place. During the comisiuera, the centrally planned economy in
CEECs precluded the development of investment cesvand hence the development of general
private law rules in this area.

As a result, one of the serious challenges facgablsy-communist CEECs in the transition period was
the need to introduce modern market-oriented rineke field of securities and to set up appropriat
institutions for their enforcement. As such rulessén not developed within their own (private law)
legal systems, neither before nor during the conish@na, post-communist CEECs had to start nearly
from scratch.

In a relatively short time, the laws governing géis trading in the primary and secondary markets
were adopted and the regulatory bodies in the fidldecurities were established. A major role in
setting up a legal framework for the functioningaaipital markets in post-communist CEECs was
played by the state which resorted to public laue®e law has not played any significant rolehist
respect. The active role of the state resultedhénrapid development of the capital markets in some

198 On this in more detail, see O.0. CherednycheRkmdamental Rights, Contract Law and the Protectibthe Weaker
Party: A Comparative Analysis of the Constitutioratisn of Contract Law, with Emphasis on Risky Finahcia
Transactions(Munchen: Sellier, 2007), chs. 7 and 8.

199 BGH 6 July 1993BGHZ 123, 126 = NJW 1993, 2438¢nJ.
200 See, for exampldRust v. Abbey Life Insurance Co [(18978) Lloyd’'s Rep 386.
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CEECs, in patrticular in Poland. At present, it @ antirely clear what role in this development has
been played by the 1993 ISD and the 2004 MiFIDidatthe legal obligations of CEECs to adopt the
EC securities regulation and whether there has bagmelationship or tension between the impact of
the securities acquis driven by the legal obligatiof CEECs towards the EU and the impact driven
by economic factors. The experience of NC, suclMaklova and Ukraine, and partners, such as
Russia, may be particularly interesting in thispeed. What is clear, however, is that there is lgard
any continuity between the new rules on investrsentices introduced in CEECs in the course of the
implementation of the EC securities regulation #mel old system existing before and/or during the
communist era.

At the same time, at a more abstract level theghtriie a certain continuity between the institudlon
setting existing in CEECs during the communist enaparticular, for enforcement of consumer
standards, and the institutional setting for erdorent of the current EC securities regulation &b la
down in the MiFID. Both communist regimes and thé [Egislator rely on statutory intervention into
private law relations and both presuppose the enigt of a public enforcement mechanism for
ensuring the compliance with the regulatory stamsla¥While in the communist times public agencies
(inspectorates) were responsible for controlling tjuality of products, under the MiFID public
agencies (financial supervisory authorities) argpoasible for ensuring compliance of investment
firms with the conduct of business rules and oth@ndards contained in the MiFID as implemented in
national legal systems. The legal culture in whpeiblic authorities play a key role in enforcing
certain standards is thus not something new unidersun for CEECs. It may also affect the
institutional setting for public enforcement of tB€ securities regulation and the way administeativ
agencies operate in this field. Using the old eigpee, however, involves dangers for the adequate
implementation and enforcement of the EC securiteggulation. In the first place, the task of
monitoring the securities market and the qualitynekstment products and services is quite differen
form the task of controlling the quality of consungoods. Moreover, post communist CEECs
generally have to cope with the problem of the ‘omand and control’ type of administrative
agencie$™ In addition, strong reliance on public enforcemeray be problematic from the point of
view of the protection of individual investors. ®udegacies of the communist past as the
underdeveloped system of civil justice and civitiety’®> may preclude those investors who have
already suffered losses as a result of a breacheotonduct of business rules by investment firms
from obtaining compensation. These peculiaritiepadt-communist CEECs need to be considered
when analysing the institutional framework for ##option of the EC securities regulation in these
countries and, in particular, its effectivenessfars as the enforcement of black-letter rules is
concerned.

Furthermore, although we can hardly trace any naiyi between substantive private laws of CEECs
and the EC conduct of business rules, generaltpriaavs of these countries may nevertheless play an
important role in the establishment of the appmatpriegal framework to facilitate private transaics

on the market, including those in the securitieddfi As will be discussed in more detail below,
general private laws of these countries may bequamgcularly relevant for private enforcement o th
EC conduct of business rules by aggrieved investois here that in some CEECs the continuity

201 o5 this see, for example, A. Bakardjieva Engelhré&he impact of EU Enlargement on Private Law &mance in
Central and Eastern Europe: The Case of ConsumercRootein F. Caffaggi/H. Muir Watt (eds.Making European
Private Law: Governance Desig(Cheltenham (etc.) Edward Elgar, 2008), p. R&. Cseres, ‘Governance Design for
European Private Law: Lesson from the Europeawizatf Competition Law in Central and Eastern Europe’,
Caffaggi/Nuir Watt (eds.)Making European Private Law: Governance Design 138; N. Reich, ‘Transformation of
Contract Law and Civil Justice in the New EU Membeufdes: The Example of the Baltic States, Hungarg a
Poland, in F. Caffaggi (ed.The Institutional Framework of European Private La®xford University Press, 2006), p.
271.

202 1hid.
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between the old private law system existing praothe adoption of the EC securities regulation and
the current private law rules on remedies in caiteand tort for acting in breach of the statutory
provisions may be established. The old private kmadition may accordingly affect private
enforcement of the conduct of business rules.

3. Modes of I mplementation

3.1 Implementation through legislature and exeeutiv

Although the ISD, and particularly the MiFID, comtanany mandatory contract-related rules to be
observed by investment firms in the relationshighwheir (potential) clients, it is notable thatse
rules are not written for and from the perspectdfethe private law relationship between the
investment firm and the clieft The extensive regulatory framework establisheceatide MiFID is
directed at ensuring the effective supervision diaercompliance by investment firms with the new
supervision standard¥’

Furthermore, of particular importance in the présemtext is the fact that the new regulatory regim
for investment services is based on the new fotetlapproach to the legislative process, the siedal
Lamfalussy architectur@’ At level 1, the European Parliament and the Cdwfdulinisters adopt a
piece of legislation, establishing the core pritespof the regulatory regime. The MIFID has been
adopted at this first level. The law then progregselevel 2, where these core principles are éurth
elaborated with detailed technical implementing suees. These technical measures are adopted by
the European Commission assisted by the Europeagrifes Committee (ESC) — a regulatory
committee in the securities field, taking into amebthe views of the European Parliament. An
important role at this level is also played by @@mmittee of European Securities Regulators (CESR)
— an advisory committee which draws up a techréchlice on the implementation measures. The
legal measures taken at this level include the edmoentioned directive implementing the MIFID as
regards organisational requirements and operatmglitons for investment firms, and a regulation
implementing the MIFID as regards the standardecbrdkeeping obligations for investment firms,
transaction reporting, market transparency and sslom of financial instruments to tradiffy.The
next levels, level 3 and level 4, of the Lamfalussiyicture mainly concern the implementation and
enforcement of the EC legislation adopted at ldvahd level 2 in the national legal orders of thé E
Member States. Level 3 is based on cooperatiomatadorking amongst national regulators through
the CESR to ensure consistent and equivalent togitign of Levels 1 and 2 measures. Level 4
concerns the strengthening of the enforcementehdw EC regulation. The major responsibility for

203 Compare H.-W. Micklitz, ‘Anlegerschutz — Analyse sd&G-Rechts’ in J. KeRler and H.-W. Micklitz (eds.),
Anlegerschutz in Deutschland, Schweiz, GroRbritannigSA und der Europdischen GemeinschéBaden-Baden:
Nomos Verlagsgesellschaft, 2004), p. 267, 324.

204 Compare Micklitz, irAnlegerschutz in Deutschland, Schweiz, GroRbritannikSA und der Europaischen Gemeinsghaft
p. 324; C.M. Grundmann-van de Krdlet effectenrecht tussen publiek- en privaatre@@en Haag: Boom Juridische
uitgevers, 2002), p. 4.

The Lamfalussy Committee was established by then&woic and Financial Affairs Council (ECOFIN) on 17yJ2000
with a mandate to assess the current conditionshiimplementation of securities market regulaiiorthe European
Union. On the Lamfalussy structure, see, in padicuG. Ferrarini, ‘Contract Standards and the Mirke Financial
Instruments Directive (MiFID): an Assessment of themfalussy Regulatory ArchitectureEuropean Review of
Contracts Law1 (2005), p. 23.

206 Regulation (EC) Nr 1287/2006 of the EC Commission @fAligust 2006 implementing Directive 2004/39/EC loé t
European Parliament and of the Council as regamsdkeeping obligations for investment firms, t&etion reporting,
market transparency, admission of financial insenta to trading, and defined terms for the purpoe$dbat Directive,
OJEC 2006 L 241/1.
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doing so lies on the European Commission, althalbhctors, including national regulators, have a
role to play in this respect. The Lamfalussy asatiiire is intended to provide several benefits over
traditional law-making, including more consistemiterpretation of the regulatory standards,

convergence in national supervisory practices, argkeneral boost in the quality of legislation on

financial services.

Against this background, it is not surprising ttreg MiFID and the implementing directive, including
the extensive conduct of business rules contaihetkin, were implemented by CEECs within the
supervisionlegislation as supervision standards whose comgdianust be checked by supervisory
authorities. Following the Lamfalussy architectuteese rules were implemented not only within the
primary legislation, but also within the secondiagislation. In Poland, for example, an importasier

in further elaborating and supplementing the cohadfidusiness rules implementader alia in the
Financial Instruments Trading Act 2005 has beeggulaby the Ministry of Financ@’ In Romania,
the transposition of these rules mainly took pldeeugh the regulations of the National Securities
Commission — the Romanian supervisory authoritthénsecurities field”® Similarly, the supervisory
authority — the Securities Commission — playednapartant role in the adoption of the EC conduct of
business rules in Lithuania by specifying more gahgrovisions concerning the conduct of business
rules in the Markets in Financial Instruments Ag02°%°

The first issue which needs to be investigatechis tontext is how the adoption of the conduct of
business rules took place, and what role has biegegin this process by the executive, in paréicul
national supervisory authorities. An important esso be addressed here is to what extent the adopti
of the EC conduct of business rules has been effeoy the national political and socio-economic
background and the institutional tradition of atjgatar CEEC. In particular, does the legal system
tend to make use of the copy-and-paste technique@sofar as possible, to exercise discretion in
implementing the standards prescribed by the ECsotea and/or to add additional rules in areas
related to but not directly regulated by the EC soees? If the legal system has implemented the
minimum standards of business conduct envisageth®yl993 ISD, has it limited itself to these
minimum standards or has it gone further in spawfyhem and/or protecting investors? Has the legal
system enacted any additional rules (e.g. a dutycheck the (potential) client's ‘room for
expenditures’ or the duty to check the compliantéhe (potential) client’'s transactions in derivate
with ‘margin requirements’)? If so, which institotis took the initiative in this respect (the leafist
itself or the executive, in particular, supervisaaythorities)? Has the maximum harmonisation
character of the MIFID conduct of business regirme fo substantive modifications in the earlier
enacted rules? In particular, has it resulted m iticrease or decrease in the pre-existing level of
investor protection in the law on the books? Hasléigal system made use of the possibility to irapos
on investment firms additional requirements to ihathe MiFID concerning the conduct of business
regulated in this directive? If so, what institutsohave taken the initiative and on which ground(s)
have the additional requirements been justified@dDitne legal system currently maintain any other
conduct of business rules which have not been aggnlilby the MiFID? Does the legal system entrust
the supervisory authority with the power to papite in the civil proceedings related to the firiahc
markef™® and/or to resolve disputes between the aggriendividual investors or their groups and
investment firms?

207 See, for example, the draft Regulation of the Btiyi of Finance on the procedures and conditionsetdollowed by
investment firms and custodian banks in the coofskeir activities.

208 Regulation of the National Securities Commissionr#32004.

209 5ee Resolution of the Securities Commission ofRbpublic of Lithuania concerning the rules on thevgion of
investment services and acceptance and executidienf's orders of 31 May 2007.

2% guch a power is given, for example, to the Pdhstancial Supervisory Authority. See R. Stroinskdd.. Gorywoda,
‘Report from Poland,European Company lav@ (2006), p. 288, 290.
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3.2 Implementation through judiciary and alternatiiispute resolution boards

The implementation of the EC conduct of businesssrin thesupervisiorlegislation also gives rise to
the question concerning the relationship betweenstipervision standards and private law and, in
particular, the role of private law courts and m@égive dispute resolution boards in the adoptibn o
these ruled™

Although the EC conduct of business rules have lheptemented in thesupervisionlegislation as
supervision standards, they may have a doubletooiday in practice. The conduct of business rules
aim, in the first place to ensure the adequatetiomoag of the securities market and therefore lie
within the competence of supervisory authoritiesth® same time, the conduct of business rules also
represent contractual standards of behaviour whiohto protect investors. In fact, as has already
been mentioned above, the conduct of business nakes originated from the private law of some old
EU Member States and have subsequently been caméde EC supervision standards and further
elaborated as such standards. As contractual stidae regulatory conduct of business rules now
contained in the supervision legislation may alaweheffects in the private law relationship between
the investment firm and its client, and thus havéngpact on general private law.

The preliminary research has shown that the sugierviegislation through which the EC securities
regulation is implemented in CEECs, does not pmvah exhaustive answer to the question
concerning the relationship between the condubiusiness rules and private law. Thus, for example,
the Polish Act on Trading in Financial InstrumeB@05 provides that the relevant provisions of the
Polish Civil Code will apply to matters not regedtby its own provisions on investment services. At
the same time, the Act does not clearly grant itoresa right of action in case of a breach of the
conduct of business rules, so that the investor divagtly invoke the conduct of business rfféshe
Lithuanian Markets in Financial Instruments Act msps on the persons who acted in violation of the
Act an obligation tanter alia carry out instructions of the Securities Commissmput an end to the
violation, and reimburse the damage incurred. tiosclear, however, what this provision means from
the perspective of the private law relationshipiasn the investment firm and its client. Furthereor

it transpired that many other CEECs do not prowdg clue at all as to the relationship between the
conduct of business rules and private law.

As a result of the failure of the European legwsias well as the national legislators of CEECs to
provide a clear answer to the question concerriiegrélationship between the conduct of business
rules and national private laws, the issue in qoedias largely been left to national private lawmrts
and alternative dispute resolution boards, if suehin place, to decide.

It is notable in this respect that under the MiFtbe Member States are obliged to ‘encourage the
setting-up of efficient and effective complaintddaedress procedures for the out-of-court settlémen
of consumer disputes concerning the provision ekstment and ancillary services provided by
investment firms, using existing bodies where appate’”*® Next to the judiciary therefore, the

211 On this issue in more detail, see CherednychdBlmpean Review of Private La®7 (2009), p. 925.

212 guch a possibility is available, for example,tie UK where the Financial Services and Markets 2090 makes
frequent use of the technique of expressly comfgra statutory right of action upon designated gesspursuant to
section 150 of the FSMA where loss has been suffa a result of a breach of duty under the Actlelegated
legislation or other rules made under its aegi® Fimancial Services Authority (FSA) has decideat thright of action
would be available to a private person in respéeny rule within the Conduct of Business Source B@FE&A PS 45,
para. 3.47). Invoking the tort of breach of an eipktatutory duty circumvents the need to esshbthat a duty of care
should be recognized at common law.

213 Article 53 of the MiFID. In some CEECs, the supsiom legislation provided a basis for the estabtisht of such out-
of-court settlement mechanisms. According to Aeti¢h of the Lithuanian Markets in Financial Instents Act 2001,
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alternative dispute resolution boards, set up byape organisations, such as professional assocsati
in the financial services sector and/or consumso@ations, may also become important vehicles of
the Europeanisation in the securities field throtighadoption of the conduct of business rules.

The second issue which therefore needs to be igaésd is whether, and if so, to what extent pavat
law courts and/or alternative dispute resolutioarlds give effect to the conduct of business rufes o
the EC origin in private law disputes. If theseemilhave been included exclusively within the
supervision legislation and/or other regulatorysadtave the courts and/or alternative dispute
resolution boards thrown any light on the naturehef conduct of business rules and their effects in
the investment firm-client relationship? Can ineestdirectly invoke such rules or do they have to
ground their claim in the existing private law nar(such as defects of consent, non-performance of a
general duty of care, tort for breach of such d&t§)Are the conduct of business rules accordingly of
a purely supervisory (and thus public law) naturéath of a public- and semi-private law nature? Do
courts and/or alternative dispute resolution bodad® into account the conduct of business rules
when interpreting and applying general private mmcepts, in particular general duties of care of
investment service providers? If so, to what ex@ent

4. Enforcement

Another important area which needs to be examindtie present context is how the EC conduct of
business rules are enforced in CEECs and whetheutbs on the books actually work in practice.

4.1 Public enforcement

Supervision standards are mandatory rules to berebd by investment firms when providing
investment services. The firm which does not compligh these rules must be subject to
administrativesanctions which must be effective, proportionate dissuasivé'®> To ensure the
effective administrative enforcement, both the 18Bd the MIFID require the establishment of
administrative bodies for the enforcement of thedewmt of business rulé¥’

The first issue which therefore need to be coneiiés the effectiveness of the public (administegti
enforcement of the conduct of business rules is¢hGEECs which have adopted such rules. Has
there been a reform of administration in CEECsueaggion to accommodate the creation of the new
public supervisory authorities which would effeeli act in the public interest. If so, to what ente
such authorities have played an active role inreirig the conduct of business rules? In which gases
if any, administrative sanctions have been impomed which administrative sanctions have been
chosen (e.g. administrative fines, cancellationhef authorisation, publication of the violation)?PeA
there any obstacles for the effective operatiorsugdervisory authorities in CEECs (staff, financial
etc.)? Do supervisory authorities cooperate withréspective authorities of other CEECs and wigh th
CESR on a regular basis, and if so, in which areas?

Answering these questions should allow one to &ekimore general issue of whether supervisory
authorities in all Member States, CCs and PCCs faoee or less the same challenges in public
enforcement of the EC securities regulation. If itheestigation leads one to conclude that the NMS,
CCs and PCCs face challenges in public enforcemvbrgh differ from their counterparts in the old

(Contd.)
for example, the Lithuanian Securities Commissicallsincourage the setting-up and functioning ofahtgties ensuring
an efficient alternative (out-of-court) settlemeftlisputes between investors and investment firms.

214 1t is also possible that the legal system ledath options open for the aggrieved investor(s).
215 5ee Article 27 of the ISD and Article 51 of théfiD.
218 gee in particular, Articles 22-28 of the ISD akrticles 48-51 of the MiFID.
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Member States, it may no longer be appropriateew ¥the Europeanisation as a one way process in
which Western standards of enforcement are tramesféo the East.

4.2 Private enforcement

While both the ISD and MIFID aim to protect invest@nd for this purpose contain the conduct of
business rules, they are silent upon the issuehaf fprivate enforcement. As has already been
mentioned above, the main concerns of the EU lkagislhave beepublic enforcement of the EC
securities regulation, including the investor petith measures contained therein, and the
establishment of the appropriate institutional fearark for such enforcement. In this respect, the EU
legislator’s approach in the securities field ifedient from its approach in the field of consurtes

and competition law in which the concern for puldicforcement has not replaced the concern for
private enforcement altogether.

However, the double role of the conduct of busimetss as supervision standards, on the one hand,
and contractual standards highly relevant to thestment firm-client relationship, on the othexeas

rise to a number of interesting issues concerrtiegprivateenforcement of these rules by individual
investors or their groups in practice. In factpsty emphasis placed by the EU legislatorpoblic
enforcement in the securities field is disturbimgduserivate enforcement by individual investors or
their groups is also important for the ability bEtEC securities regulation to attain its policglgolt

is the combination of public and private enforcemehich is necessary to ensure the effectiveness of
legal standards in practié¥. Besides, it remains to be seen whether, and iftsoyhat extent
supervisory authorities, which are primarily comaat with protecting the general interest, will ptay
role in protecting the individual investor interesin the absence of any guidelines concerning the
private enforcement of the EC securities regulabiprthe aggrieved investors or their groups, CEECs
have a wide discretion as to how to deal with titisl not entirely clear therefore to what extent
investors will really profit from the extensive ahuct of business rules introduced by the EC seesrit
regulation, and thus to what extent the latter dllable to ensure a high level of investor pratact

The second issue which accordingly requires a tigir@examination is the effectiveness of the private
enforcement of the conduct of business rules in @EEaking into account their internal socio-
economic and cultural circumstances. As has alrdsyn mentioned above, the legal system may
allow individual investors or their groups to inekhe conduct of business rules directly and/or
indirectly grounding their claims in the existingvate law concepts (such as defects of consent, no
performance of a general duty of care or tort f@albh of such a duty). The focus of this inveskigat

is on the issue of how actively and before whigdtiintions investors invoke the conduct of business
rules, whether directly or indirectly, in practi@d the procedural and institutional difficultigkich
exist on the way towards ensuring the effectivegig enforcement of the conduct of business rules.
More specifically, the following questions shoule faised in this context.

How do private law courts in CEECs deal with thelaiions of the conduct of business rules
considering that, in contrast to many old EU MemBeates, such rules have not incrementally
developed within their own private law systems2wf@at extent are private law courts in CEECs well
trained in giving effect to the conduct of businegstes? In particular, do they use innovative

27 Eor well-articulated arguments in favour of such approach in the law and economic literature, gmegxample,
Seminal S. Shavell, 'A model of the optimal usdiatfility and safety regulationRand J. of Economicd5 (1984), p.
271 et seq.; S. Shaveltpundations of Economic Analysis of Laiarvard: Belknap 2004), p. 589; C.D. Kolstad, T.S.
Ulen and G.V. Johnson, ‘Ex post liability for haus. ex ante safety regulation: substitutes or cemphts?’ American
Economic Review80 (1990), p. 888 et seq. Compare S. Rose-Ackerthart Law in the Regulatory State', in P. H.
Schuck (ed.)Tort Law and the Public Interest - Competition, Inatian, and Consumer Welfar@New York: W.W.
Norton, 1991), p. 80 et seq.
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techniques when applying these rules? Do investatisely invoke the conduct of business rules in
private law courts?

Are there alternative dispute resolution board lab#e to investors? If so, how do they deal with th
violations of the conduct of business rules initheestment firm-client relationship? How activelea
they used by investors? Do investors prefer altemaispute resolution boards to courts?

If individual investors do not actively resort toyate law courts and/or alternative dispute resotu
boards, what are the obstacles for doing so (eogedural difficulties, a low level of awarenessiod
conduct of business rules, a low level of trusstiste institutions in general and courts in paldicu
financial difficulties etc.)?

What mechanisms of collective redress, if any, arailable to investors in cases of mass damage
resulting from the violation of the conduct of messs rules? Do investors actively make use of these
mechanisms in practice? If not, what are the ohegdor doing so (e.g. underdeveloped civil sogGiety
procedural difficulties, financial difficulties e)@

Do supervisory authorities in CEECs have any rolplay in handling the complaints of investors or
interest groups and providing individual or colleetredress? If so, to what extent do they conteibu
to the improvement of private enforcement in thgalesystem in question?

In the same way as in case of public enforcemeit,iinportant to compare the situation with regard
to private enforcement in CEECs to that in the llember States in order to establish whether a
different approach is required at the EC levelaasa (certain) CEECs are concerned.

5. [ nstitutions

Building upon the investigation into the modesraplementation of the EC conduct of business rules
and their enforcement as outlined above, the fiteggh in the proposed research is to give a closér |

at the institutional aspects of the adoption of E&conduct of business regime in CEECs. The focus
of this investigation is on the interplay betwedée executive, in particular supervisory authorijties
judiciary and alternative dispute resolution boardadopting and enforcing the conduct of business
rules, and the implications of this interplay foetinstitutional balance between public and private
governance.

It is notable in this context that in many old MemiStates the adoption of the conduct of business
regime led to the shift in focus from private law,particular contract law, towards the conduct of
business obligatiorfs® This development has manifested itself in privaaeties largely invoking the
conduct of business rules rather than purely peivaiv duties of care and courts and commentators
largely focusing on the conduct of business rudesording to some, the MiFID will further intensify
the shift in focus from the contract law standdadthe supervision law standards, which will leadt
‘partial eclipse of contract law’ in the area of/éstor protectio™ This may also entail the shift in
power from private law courts to supervisory auities.

The major issue, which arises in this contextpiwhat extent this development is also true for CEE
and what factors cause particular institutionalngfess in these countries. Does one observe (the
tendency towards) a complementarity or tension éetwthe public and private governance and/or

218 This development has taken place in Germanyefample. See P.O. Milbert, ‘The Eclipse of Conttaw in the
Investment Firm-Client-Relationship: the Impact of MiFID on the Law of Contract from a German Pertipet in G.
Ferrarini and E. Wymeersch (eddnyestor Protection in Europe: Corporate Law Makirtge MiFID and Beyond
(Oxford University Press, 2007), p. 299, 300 et;s8gGrundmann and J. Hollering, ‘EC Financial 8=&wand Contract
Law — Developments 2005-200European Review of Contract Lafv(2008), p. 45, 62.

219 Miilbert, ‘The Eclipse of Contract Law in the Intreent Firm-Client-Relationship’, p. 320.
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between different types of private governance értipular, through private law courts and alteneti
dispute resolution mechanisms)? To what extentthesadoption of the conduct of business rules
modified the institutional framework for the devetoent and enforcement of securities law by re-
shifting the institutional balance? In particuléias the implementation of the ISD and/or MiFID
conduct of business rules strengthened the robeiedrvisory authorities at the expense of private |
courts and/or alternative dispute resolution bdtlidas the ISD and/or MiFID implementation led to
the decrease in the power of private law courfmivate enforcement and the increase in the potver o
alternative dispute resolution bodies? Or has tie of the judiciary in enforcing the conduct of
business rules remained the same, and if so, why?

In order to be able to answer these questions, itecessary to analyse the role of the executive,
private law courts and alternative dispute resotutboards in making and further developing the
conduct of business rules and the relationship &etwdifferent enforcement mechanisms. The
following non-exhaustive list of questions may lb@ssistance in this respect.

Do private law courts, alternative dispute resolutboards and supervisory authorities co-operate wi
each other to ensure co-ordination and consistenfiyrther developing and enforcing the conduct of
business rules? Or do they operate wholly indepghdéom each other? To what extent have the
conduct of business rules had impact on the dewatap of general private law concepts in CEECs?
Do private law courts and/or alternative disputsohetion boards largely ‘follow’ the conduct of
business rules when interpreting and applying gémeivate law concepts, in particular general ekuti
of care of service providers? Or do they tend teebp these private law concepts independently from
the conduct of business rules contained in thersigien legislation and the decisions of superysor
authorities? Do private law courts take into ac¢aine decisions of alternative dispute resolution
boars, if such are in place, when resolving singlses, andice vers&

The ultimate aim of the proposed analysis of tiséitutional aspects of the Europeanization progess
the securities field in CEECs is to provide recomdaions concerning the improvement of the
present EU policy-making in the field of investmant other financial services, on the one hand, and
the future EU enlargement, on the other.
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VI.  Preliminary Conclusions (H.-W. Micklitz)

The analysis demonstrates an amazing lack of krigelend even more amazing lack of intellectual
concern over the transformation process of theonatiprivate legal orders in the NMS, CC and PCC
through EU harmonisation measures. The Europeann@ssion starts from a one-size-fits-all
approach which has been developed during the v@arfounds of enlargements and which was
transposed with little modification to the NMS, @8d PCC.

The introduction is meant to provide for an anabftiframe that allows for structuring the patteohs
Europeanisation of private law and the differentde® of adoption of EU legislation and General
Principles. It enables us to understand the broaudplications of a policy which ‘imposes’ on the
NMS, CC and PCC, the acquis communautaire withedang the particularities of respective national
private legal orders nor the socio-economic anttiri®nal factors into account. We argue that the
transformation process should be understood as@egs that could and should be shaped along the
line of the continuity/discontinuity paradigm. Thisquires first and foremost a deeper understanding
of the national private legal orders as they stpodr to communist times, as they have developed
during communism and then transformed in the atihnof the liberation of the communist ideology.
Only such a look back into the history under a gitleeoretical paradigm allows for understanding the
implications of ‘forced’ harmonisation via EU lawhigh could enhance continuity or promote
discontinuity.

The transformation of European private law, thistlie lesson to be learnt from the broader
institutional framework of the enlargement strategys to be embedded into the overall policy of the
European Community to engage into negotiations whth CEEs, the SEEs and the PCCs. The
European Community has developed an ever more stagatted enlargement strategy which tries to
combine economic and social integration with paditiintegration, i.e. with transforming socialist
countries into Western type democracies. We do kmaiw much about the way in which the
enlargement strategy in its modifications with melgep CEEs, SEEs and PCCs affect the private law
systems in these countries. And we neither knowthrdreand to what extent the political integration,
the process of democracy building, promoted a @ddr understanding of the private law system in
these countries. The continuity/discontinuity paged contributes to a better understanding of if and
how the imposed EU private law rules affect theaiming national private legal system.

The analysis of the three fields of private lawgenhthe influence of the EU harmonisation policy is
most obvious, consumer law, competition law aneé#ter protection law, draws a more sophisticated
picture of what can be anticipated from a more gariteoretical analysis of the EU harmonisation
policy as undertaken in the introduction. All thgbject-related reports use the different ‘pattarh
Europeanisation of private law’ (as spelt out ie thtroduction), as a guidline to draw together the
existing research in the various fields and to l®¥or preliminary conclusions.

One major finding deserves to be highlighted. Atiee reports put emphasis on a regional approach,
one which takes the economic, social and cultuattems into account which do not vary only among
the countries, but also among the regions. Thetipmesemains, how these regions have to be defined
and under what criteria. The grouping togethehefdountries in CEEs, SEEs and PCCs makes sense
from an EU perspective but only in a superficiald gpragmatic sense. It suggests a kind of
homogeneity which does not exist and which is mosiminently the result of the political
development in the aftermath of the break downamhmunism. There are different ways and means
to approach the need for clarification. One mighihpto the obvious differents between the NMS and
the SEEs, only the later suffered from a war whatil affects the relationship between these
countries. One might equally point to the role &umttion of Russia and Turkey which affect(ed) the
EU integration policy with regard to the NMS an@ tBEEs. What is really needed, however, is an
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approach which turns the perspective upside dowdwarich intends to look at the EU enlargement
policy through the eyes of those countries which already members of the EU, which want to
become members of the EU or which want to remairerkept outside the EU. Only such a two way
perspective paves the way for research that arsatiigeexport of EU law to the NMS, CC and PCC as
well as the re-import of NMS, CC and PCC to Europgeadvate law.

The introduction does not only set the frame foalgsing the substance of transformed EU private
law, it also looks into the way in which the enlamgent strategy affects the enforcement mechanism.
Three modes have to be distinguished: adminis&aiiwdicial and private enforcement. The EU
developed an ever stronger approach in its enlaggestrategy which puts more and more emphasis
on supervising and monitoring the establishmermtppiropriate enforcement mechanisms.

The three subject-related reports on consumer, ettigm and investor protection law reveal that EU
the policy has not yet produced the intended restihis is still due to the strong focus on taking

law in the books as a yardstick for membership. Lemforcement involves the institutional
architecture of the countries, the way in which &deninistration is organised, the independence and
expertise of the judiciary as well as the shapirfgtiee society in which non-governmental
organisations should play a key role. The formahgetences of the European Union are rather weak.
If any they provide for remote and scattered pracaldand institutional requirements depending on
the area concerned. Seen from an aquis perspethiess is little what can be used to impose
enforcement mechanism on the NMS, CC and PCC. Véhadins are the larger political requirements
as defined in the Copenhagen Declaration and $pédif the various enlargement agreements. They
are much more difficult to implement, not only besa of thier vagueness but also because they touch
upon national and cultural sensitivities. Two maj@nds can nevertheless be identified, the strong
emphasis on administrative enforcement and the loewveent of ADR mechanisms outside the
judiciary. The former might be a heritage from commist times, the later a response to the often
underdeveloped and sometimes even corrupt judiciary

Whether and to what extent the new and the old reefoent mechanisms produce visible and
effective results is perhaps the biggest open isstige overall project. Without empirical reseaszh
guided by the theoretical framework laid out, ndushle answer to the impact of European private
law on the national legal systems in the NMS, tiieadd the PCC can be given.
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