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Abstract

This paper investigates whether and in which cpseate military and security company employees
can be considered mercenaries under internatiamgl ih the light of recent practice and academic
debate. Firstly, it focuses on the definitions ofefrcenary’ laid down in international treaties and
explores whether they reflect customary internaidaw. Secondly, this paper reviews the various
conditions listed in the afore-mentioned definisaand tries to find out whether and to what degree
private military and security company personnel ntkem. It argues that none of the said definitions

has achieved the status of customary internatitavaland demonstrates that only a very limited
number of employees fall within them.
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MARINA MANCINI*

I ntroduction

The private military and security industry is grogiexponentially, owing primarily to the dramatic
outsourcing of military and security functions bymy States. Above all, private military and segurit
companies (hereinafter PMSCSs) are increasinghdhiegprovide a wide range of services in situations
of armed conflict. As a consequence, thousandseople, contracted by these companies work
alongside armed forces in conflict zones. Since EMSnployees are assigned tasks formerly
performed by military personnel, the question arishether they are a new breed of mercenary. As a
matter of fact, the UN Working Group on the usenwdrcenaries has stated that PMSC personnel
represent ‘new modalities of mercenarism’, in 2 Report to the General Assembly.

This essay investigates whether and in which c2SC employees can be labelled mercenaries
under international law, in the light of recent gitee and academic debate. Part 1 focuses on the
definitions of mercenary laid down in internationmkaties and explores whether they reflect

customary international law. Part 2 reviews theowes conditions enumerated in the afore-mentioned
definitions and tries to find out whether and taatvllegree PMSC personnel meet them.

1. Definition of Mercenariesunder Current International Law
A. Treaty Law

Mercenaries are dealt with in three internationshties, namely the 1977 Protocol Additional to the
Geneva Conventions of 12 August 1949, and reldinthe Protection of Victims of International
Armed Conflicts (hereinafter Additional Protocol,’lthe 1977 Organization of African Unity
Convention for the Elimination of Mercenarism inriéa (hereinafter OAU Conventiof)and the
1989 International Convention against the Recruitmese, Financing and Training of Mercenaries
(hereinafter UN Conventiorf).

Additional Protocol | which was adopted on 8 June 1977 and entereddrde on 7 December 1978,
was the very first treaty to tackle the problemneércenaries. It confines itself to stipulate that
mercenaries are not entitled to the status of ebedamt or a prisoner of war and to give a definitd
them.

Article 47, para. 1, provides that ‘a mercenanlamat have the right to be a combatant or a peson
of war’. As a result, in an international armed ftict) upon being captured by the enemy, mercesarie
may be prosecuted and punished under its domestidobth for hostile acts that would have been

* Lecturer in International Law at the Mediterrandaniversity of Reggio Calabria, and Adjunct Professbinternational
Criminal Law at the LUISS University in Rome. [marimancini@unirc.it]

1 UN Doc. A/62/301, 24 August 2007, Report of the Wigrkroup on the Use of Mercenaries as a Meansiofating
Human Rights and Impeding the Exercise of the RiflReoples to Self-Determinatioat 20. See als@ral Statement by
Mr. José Luis Gémez del Prado, President of thekikigrGroup on the Use of Mercenaries as a Meangiafting Human
Rights and Impeding the Rights of Peoples to Seiénination, Human Rights Council”" Bession, Geneva 10 March
2008 at 6 f., available on the web site of the Workingroup, at <http://www2.ohchr.org/english/issues/
mercenaries/index.htm>.

2 additional Protocol | is available on the web sifehe ICRC, at <http://www.cicr.org/ihl>.

3 The OAU Convention against mercenarism in Africa agailable on the web site of the African Union, at
<http://lwww.africa-union.org/root/au/Documents/Tiies/treaties.htm>.

4 The UN Convention against mercenaries is availaiiethe web site of the United Nations Treaty Coitett at
<http://treaties.un.org/Pages/CTCTreaties.aspx?iflsdBid=A&lang=en>.
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lawful if committed by combatants (for example, fourder if they killed enemy combatants) and for
the very simple fact of having participated in dumflict.

Article 47, para. 2, lists six cumulative conditoofor a person to be considered a mercenary. It
proclaims:

A mercenary is any person who:

(a) is specially recruited locally or abroad in@rtb fight in an armed conflict;

(b) does, in fact, take a direct part in the hitigt;

(c) is motivated to take part in the hostilitiesegtially by the desire for private gain and, in
fact, is promised, by or on behalf of a Party t@ tbonflict, material compensation
substantially in excess of that promised or paiddmbatants of similar ranks and functions
in the armed forces of that Party;

(d) is neither a national of a Party to the conftior a resident of territory controlled by a
Party to the conflict;

(e) is not a member of the armed forces of a Rartige conflict; and

(H has not been sent by a State which is not @ayRarthe conflict on official duty as a
member of its armed forces.

The OAU Convention against mercenarism in Afriasdiich was adopted on 3 July 1977 and entered
into force on 22 April 1985, in Article 1, para.iticorporates the definition of mercenary providgd
Additional Protocol I, with a slight modificatiorit does not require that material compensation,
promised by or on behalf of a belligerent, be ‘sab8ally in excess of that promised or paid to
combatants of similar ranks and functions’ in itmed forces.

The OAU Convention outlaws mercenary activitiesarfar as they impede the exercise of the right of
African peoples to self-determination or undermthe sovereignty of the African States. Under
Article 1, para. 2 (b), anyone who ‘enlists, enmidries to enrol’ in a band of mercenaries, ‘wittle
aim of opposing by armed violence a process ofdetiirmination, stability or the territorial intégr

of another State’, commits the crime of mercenafism

States parties are bound to make mercenarism anceffpunishable by the severest penalties (Article
7) and are obliged to prosecute or extradite tteged offenders who are found in their territory

(Article 8). Criminal liability for mercenarism isndependent of that for any other offence the

mercenary may have committed (Article 4).

In this respect, it is worth noting that, like Atidnal Protocol I, the OAU Convention does not gran
mercenaries the right to be treated as prisonensofn case of capture, during an internationalest
conflict. According to Article 3, ‘mercenaries shabt enjoy the status of combatants and shalbeot
entitled to the prisoners of war status’. Actuablpth Additional Protocol | and the OAU Convention
do not prohibit States parties from according meacies the prisoner-of-war status; they simply
stipulate that mercenaries cannot claim it as ardef to prosecutioh.

The UN Convention against mercenayriedich was adopted by the General Assembly in Ré&sa

no. 44/34 of 4 December 1989 and entered into forc0 October 2001, has a broader scope of
application when compared with the OAU Conventi6iirstly, it outlaws mercenary activities,
whatever their purpose. Secondly, it aims to eetdimercenarism throughout the world.

5 See de Preux J., ‘Article 47’, in Sandoz Y., SwskaC., Zimmermann B. (edsGommentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12sad@49 ICRC, Geneva, 1987, 571, at 575, para. 1796.

® According to Article 1, para. 2, other two setsasfions amount to mercenarism, provided that #mesaim directs the
perpetrator, who may be an individual, a groupg@esentative of a State or the State itself. Ereysheltering, organising,
financing, training, supporting or employing bamdsnercenaries (para. 2 (a)); and allowing thesieiies to be carried out
in any territory under the jurisdiction of the pem@tor or in any place under its control or gragtfacilities for transit,
transport or other operations of the above mentidiads (para. 2 (c)).

7 See: de Preux J., ‘Article 475upranote 5, at 575, para. 1795; Henckaerts J.-M., Das®ack L. (eds.)Customary
International Humanitarian Law, Volume |: Ruld€RC, Cambridge, 2005, at 394; Gillard E.-C., ‘Busin@sgs to War:
Private Military / Security Companies and InternaibHumanitarian Law’, 88nternational Review of the Red Crds25,
at 563-565 (2006).
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The UN Convention provides a more elaborate andpcehensive definition than that contained in
Additional Protocol | and the OAU Convention. Twategories of persons qualify as mercenaries.
The first category, considered in Article 1, pdraencompasses those who meet all the conditidns se
forth in Article 47, para. 2, of Additional Protdcip except for taking a direct part in the hosiels.

The second category, spelt out in Article 1, parancludes

any person who, in any other situation:

(a) Is specially recruited locally or abroad foe furpose of participating in a concerted act of
violence aimed at:

(i) Overthrowing a Government or otherwise undefngrthe constitutional order of a State;
or

(i) Undermining the territorial integrity of a S&

(b) Is motivated to take part therein essentiajljtie desire for significant private gain and is
prompted by the promise or payment of material camsption;

(c) Is neither a national nor a resident of theeSégainst which such an act is directed;

(d) Has not been sent by a State on official daihg

(e) Is not a member of the armed forces of theeSiatwhose territory the act is undertaken.

Like mercenaries under the OAU Convention, thosdsaged in Article 1, para. 1, are intended to
operate in a situation of armed conflict, wheth@einational or non-internationalOn the contrary,
mercenaries contemplated in Article 1, para. 2,isiended to operate outside an armed conflict, in
situations of organised violence to bring aboutoap d'état a secession or simply to destabilize a
country. j‘_ghe conditions they are required to fudfié an adaptation of the conditions set out inchksrt

1, para. T.

The UN Convention makes it an offence both to padite directly in hostilities or in an organised a
of violence as a mercenary (Article 3) and to rigcuse, finance or train mercenaries (Article &)y
attempt to carry out the afore-mentioned activigesl complicity therein also constitute offences
(Article 4).

States parties must make all these offences ‘pahbishby appropriate penalties’ (Article 5, para. 3)
They themselves may not recruit, use, financeadn tnercenaries (Article 5, para. 1). In this relgar

is worth remarking that, contrary to the OAU Cornam that does not prohibit African States from
hiring mercenaries in order to resist rebel growjtkin their territory, the UN Convention forbidset
hire of mercenaries by States for whatever purpbse.

Like the OAU Convention, the UN Convention incorgias the principleut dedere aut iudicare
States parties are under an obligation to prosdbetalleged offender who is found in their temjto
if they do not extradite him (Article 12).

As regards the treatment of mercenaries capturemhgdan international armed conflict, the UN

Convention does not reproduce the rule laid dowAdditional Protocol | and the OAU Convention.

Article 16 (b) merely states that the UN Conventi®no be applied without prejudice to the ‘law of
armed conflict and international humanitarian lamgluding the provisions relating to the status of
combatant or of prisoner of war’.

8 See:UN Doc. E/CN.4/2001/18, 14 February 2001, Report efNteeting of Experts on the Traditional and New Foahs
Mercenary Activities as a Means of Violating HunRights and Impeding the Exercise of the Right afpies to Self-
Determination (Geneva, 29 January-2 February 20@1B; Gillard E.-C., ‘Business Goes to War: Pvislilitary / Security
Companies and International Humanitarian Lasupranote 7, at 565; Gumezde S., ‘Towards the Revisioth® 1977
OAU/AU Convention on the Elimination of MercenarigmAfrica’, 16.4 African Security Revie@2, at 24 (2007).

9 See:UN Doc. E/CN.4/2001/18, 14 February 208Lpranote 8, at 8.

19 see: zarate J.C., ‘The Emergence of a New Dog af Rkivate International Security Companies, Intéomal Law, and
the New World Disorder’, 3&tanford Journal of International La®bs, at 128 (1998); Singer P.W., ‘War, Profits, dahd
Vacuum of Law: Privatized Military Firms and Intational Law’, 42Columbia Journal of Transnational LaB21, at 529
(2004); Maogoto J. N., Sheehy B., ‘Contemporary Reiwdilitary Firms under International Law: an Unugted ‘Gold
Rush”, 26Adelaide Law Revie®45, at 260 (2005).
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B. Customary Law

Both the definitions of mercenary laid down in tBdU Convention and the UN Convention are
modelled on that contained in Article 47, paraoR Additional Protocol I. They follow the same
scheme, listing numerous conditions that mustaliiet before a person can be labelled a mercenary.
As illustrated above, the definition of the OAU @ention is nearly identical to that of Additional
Protocol I. It simply does not reproduce the regmient that the material compensation promised to
the mercenary be considerably higher than that isemhor paid by the belligerent concerned to
members of its armed forces having similar ranlkdfanctions. The definition of the UN Convention
envisages two categories of mercenaries. Theditgigory must fulfil the very same conditions liste

in Article 47, para. 2, of Additional Protocol xaept for that which concerns the direct partidipat

in the hostilities. As for the conditions that mbst met by the second category of mercenaries, they
are nothing but an adaptation of the foregoingitwasons of organised violence not constituting
armed conflicts.

According to the ICRC study on customary internadio humanitarian law, the definition of
mercenary contained in Additional Protocol | hagvrazhieved the status of customary law. Rule 108
reads: ‘Mercenaries, as defined in Additional Peotol, do not have the right to combatant or
prisoner-of-war status. They may not be convictedsentenced without previous trial’. The study
clarifies that ‘State practice establishes thie a8 a norm of customary international law appleab
international armed conflictd®. Being part of Rule 108, the definition of mercenaet forth in
Additional Protocol | is regarded in itself as pafrcustomary law.

This finding seems somewhat hasty. In Nerth Sea Continental Shelf Cas¢he International Court

of Justice stressed that, for a conventional roledbécome a customary rule, ‘an indispensable
requirement would be that within the period in disgs short though it might be, State practice,
including that of States whose interests are sfpg@éfected, should have been both extensive and
virtually uniform in the sense of the provision aked; and should moreover have occurred in such a
way as to show a general recognition that a rulawfor legal obligation is involved® As regards
Article 47, para. 2, of Additional Protocol I, thisquirement has not yet been met.

Although it has been in force for nearly thirtyebryears, Additional Protocol | has not yet achdeve
the universal acceptance won by the four Genevav@iions of 1949. As of 1 September 2010,
twenty-four States were not yet partt2#Among them, the United States are worth mentianing
1987, at the Sixth Annual American Red Cross-Waghm College of Law Conference on
International Humanitarian Law, the Deputy Legalvisér of the Department of State Michael J.
Matheson stated the United States position conugtthie two Additional Protocols of 1977 and, with
regard to Article 47 of Additional Protocol |, affied: ‘We do not favor the provisions of Article 47
on mercenaries, which among other things introdpoétical factors that do not belong in
international humanitarian law, and do not consttier provisions of Article 47 to be part of current
customary law™*

As regards the participation in the OAU Conventand the UN Convention, the situation is much
more serious. As of 1 September 2010, only thirgm¥er States of the African Union (the former

! Henckaerts J.-M., Doswald-Beck L. (ed€)ystomary International Humanitarian Law, Volume ul&s supranote 7, at
391.

12 North Sea Continental Shelf, Judgment, 1.C.J. Rep969 3, at 43.

13 As of 1 September 2010, 194 States were partiehetdGeneva Conventions of 1949; while only 170 weasies to
Additional Protocol I. See the list of the Statestigs to the Geneva Conventions and to Additionaid@ol | on the web site
of the ICRC, at <http://www.icrc.org/ihl.nsf/fCONVPRESpenView>.

14 :sixth Annual American Red Cross-Washington ColledeLaw Conference on International Humanitarian LaAw:
Workshop on Customary International Law and the71BYotocols Additional to the 1949 Geneva Convemstiddession
One: The United States Position on the Relation oft@nary International Law to the 1977 Protocols ifiddal to the
1949 Geneva Conventions, Remarks of Michael J. Mathig®2 American University Journal of International Law and
Policy 419, at 426 (1987).
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Organization of African Unity) had ratified the OACbnvention or acceded to'Ttwhile only thirty-
two States were parties to the UN Convention. Ngtaione of the major world powers are among
these'®

A close scrutiny of State practice reveals that deénition of mercenary contained in Additional
Protocol | has not been as generally adopted keSSt it ought to be. It is embodied, subjecbtoes
changes, in the legislation of a few States. Bt ¢riminal codes of France and the Russian
Federation are noteworthy in this respect.

Article 436-1 of the French Criminal Code, as misdif by Law no. 2003-340 of 14 April 2003
relating to the repression of mercenary activitieprovides for the punishment by five years’
imprisonment and by a fine of 75,000 euros of asywho fulfils the conditions as set forth in Arécl
47, para. 1, of Additional Protocol I, other thaattof not being a resident of territory controlteda
party to the conflict®

Article 359 of the Russian Criminal Cotfayhich is headed ‘Mercenarism’, provides for punisints

for recruitment, training, financing and use of oeraries in an armed conflict as well as particypat
as a mercenary in an armed conflict. A note belosvgrovision clarifies that ‘a mercenary shall be
deemed to mean a person who acts for the purpogettiig a material reward, and who is not a
citizen of the state in whose armed conflict ortliies he participates, who does not reside on a
permanent basis on its territory, and also whatsarperson fulfilling official duties®

Furthermore, a relatively small number of militanyanuals follow the definition of mercenary
provided by Additional Protocol ¥ Among them, both the Canadian Manual of Law of Adm
Conflict at the Operational and Tactical Level260%* and the British Manual of the Law of Armed
Conflict of 2004° deserve mention. They reproduce that definitiorAiticle 319, para. 1, and in

15 See the list of the States parties to the OAU Cotime on the web site of the African Union at <hffypww.africa-
union.org/root/au/Documents/Treaties/treaties.htm>.

18 See the list of the States parties to the UN Cattveron the web site of the United Nations Treatyll€ion, at
<http://treaties.un.org/Pages/ViewDetails.aspx7BREATY&mtdsg_no=XVIII-6&chapter=18&lang=en>.

" The English version of the French Criminal Code ivailable on the web site Legifrance, at
<http://195.83.177.9/code/liste.phtml?lang=uk&c=33kaw no. 2003-340 is available on the same wele, sit
<http://www.legifrance.gouv.fr/affichTexte.do;jsessid=B5FD82AE323D98C42937BE7A8285219C.tpdjo10v_37eidd&
=JORFTEXT000000602805&categorieLien=id>. For a cominom this law, see Capdevielle V., Cherief Fhe Regulation
of Private Military and Security Services in Frana 24-28, available on the web site of the PtofRIV-WAR, at
<http://priv-war.eu/?page_id=49>.

18 See the comment of the Deputy Marc Joulaud onlbehzhe Defense Committee of the National Assemifydraft
Article 436-1: «ll s'agit la de la reprise pure ®inple, méme si la forme rédactionnelle peut étes pamassée,
successivement des points a), d), e), f), b) dug)aragraphe 2 de l'article 47 du protocole | 9/&71 La seule différence de
fond concerne l'omission de la qualité désident d'un territoire contr6lé par une partie aonflit mentionnée au
paragraphe 2 d) de l'article 47 du protocole. Gattéssion est logique: outil de droit internatiorialprotocole se devait de
prévoir le cas des résidents d'un territoire cd@frdu occupé, par une partie a un conflit, etgwigar celle-ci de nationalité.
En revanche, le projet de loi ne concerne, pandi&i, que les activités a I'étranger des natiarfeancais. L'omission de
cette qualité derésident a donc pour seul effet d'interdire a un Franghésciper de sa résidence habituelle dans un Etat
étranger pour prendre part, a titre personnel B smgagement dans les forces, a des conflitsnegeou extérieurs,
impliquant cet Etat»Assemblée nationale, Rapport n° 671 enregistré meabs 2003, fait au nom de la Commission de la
défense nationale et des forces armées sur letmej®i, adopté par le Sénat (n° 607), relatibarépression de I'activité de
mercenaire, par M. Marc Joulaud, Députéat 16, available on the web site of the Natiomesembly, at
<http://www.assemblee-nationale.fr/ 12/rapportsftDésp>].

19 The English version of the Russian Criminal Code imilable on the web site Legislationonline at
<http://www.legislationline.org/documents/sectiamfinal-codes>.

20 For a comment on Article 359 of the Russian Crimibatle, see Novick&he Regulatory Context of Private Military and
Security Services in the Russian Federat@inl9-21, available on the web site of the PtdRRIV-WAR, at <http://priv-
war.eu/?page_id=49>.

2! Henckaerts J.-M., Doswald-Beck L. (ed€)ystomary International Humanitarian Law, Volume ul&s supranote 7, at
393.

22 canada National Defendeaw of Armed Conflict at the Operational and Tacticelels B-GJ-005-104/FP-021, 2001-08-
13, available on the web site of the Canada NatioDafence, at <http://www.cfd-cdf.forces.gc.ca/dpege-
eng.asp?page=3481>.

Z UK Ministry of DefenceThe Manual of the Law of Armed Confli€xford, 2004.
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Chapter 4, para. 10.1, respectively. The importaidde incorporation of the Additional Protocol |
definition, however, cannot be overestimated, asBhtish case shows. The Green Paper on ‘Private
Military Companies: Options for Regulation’, pulbiesd by the Foreign and Commonwealth Office in
2002, stressed that ‘a number of governments ingduihe British Government regard this definition
as unworkable for practical purposés’.

Finally, there is almost no domestic case-law rdiggrthe definition of mercenary as enshrined in
Article 47 of Additional Protocol 12

2. Applying Mercenary Requirementsto PM SC Employees

As illustrated above, the various conditions enwateat in Article 47, para. 2, of Additional Proto¢ol

in Article 1, para. 1, of the OAU Convention andArticle 1, paras. 1 and 2, of the UN Convention
are cumulative. They must all be met for a PMSC leyge to qualify as a mercenary. Hereinafter,
each condition will be considered in turn and iiéilment by PMSC personnel will be assessed.

A. Recruitment

According to Article 47, para. 2, of Additional FRoool I, Article 1, para. 1, of the OAU Convention
and Article 1, para. 1, of the UN Convention, a ceaary must be ‘specially recruited locally or
abroad in order to fight in an armed conflict’. WndArticle 1, para. 2, of the UN Convention, a
mercenary must be ‘specially recruited locally lraad for the purpose of participating in a corexrt
act of vig(!ence’, which aims at overthrowing thev@mment of a State or undermining its territorial
integrity.

The nature of the employer is not specified. Treeefthe employer may well be a company, that a
State has contracted to provide military or seyugrvices in an armed conflict zoffe.

The contracts between the companies and the recatdt not accessible to the public, while the
contracts between the companies and the Statearetimes available onlif& From the latter, one
may infer some of the content of the former.

During the Nineties, various Governments hired PKEISE@ conduct offensive operations against
insurgent movements and regain control of therittey. At least three cases are worth referringro
1993, the Angolan Government contracted Executivie@nes, a South Africa-based company now
dissolved, to train the Angolan army and to direperations against the rebel movement Uniao
Nacional para a Indipendencia Total de Angola (UNITExecutive Outcomes personnel engaged in
combat alongside Angolan troops. Their contributias fundamental to retaking the major Angolan
cities and the most important resource af@as.

24 Foreign and Commonwealth OfficelC 577 Private Military Companies: Options for Regfidn 2001-2002 London,
February 2002, available on the website of the igareOffice, at <www.fco.gov.uk/resources/en/pdfigdf
fco_pdf_privatemilitarycompanies>.

% See Capdevielle V., Cherief Hihe Regulation of Private Military and Security @ees in Francesupranote 17, at 31 f.
%6 Seesuprapara. 1.A.

27 Indeed, international organizations, NGOs, tratisnal corporations and media also hire PMSCs tovigeo armed
protection in unstable regions.

%8 For example, the most valuable contracts concludgdhe United States Government with PMSCs for wirk
Afghanistan and Iraq in the periods 2001-2003 &0@#22006 are available on the web site of the GdatdPublic Integrity,
respectively, at <http://projects.publicintegriggbvow/ resources.aspx?act=resources> (Project fallacbf War 1) and at
<http://projects.publicintegrity.org/ WOWII/datalzaaspx?act= toponehundredcontracts> (Project WiadfaWar ).

2 For a full account of the involvement of Executidatcomes in the Angolan civil war, see: Zarate,JXhe Emergence of
a New Dog of War: Private International Security @amies, International Law, and the New World Disordsupranote
10, at 94 f.; O'Brien K. A., ‘Private Military Compéas and African Security 1990-1998’, in Musah A,-Fayemi J. K.
(eds.), Mercenaries. An African Security Dilemméondon — Sterling, Virginia, 2000, 43, at 51 fpreign and
Commonwealth OfficelHC 577 Private Military Companies: Options for Redida 2001-2002supranote 24, at 11; Singer
P.W., Corporate Warriors. TheRise of the Privatized Military Industnfthaca — London, 2003, at 107-110; Percy S.,
Mercenaries. Thelistory of a Norm in International Relation®xford, 2007, at 209 f.
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In 1995, Executive Outcomes was hired by the Siee@ne Government to train its troops and to help
them defeat the rebels of the Revolutionary Uniednt (RUF). In a few months, the Executive

Outcomes forces succeeded in re-establishing tver@ment’s control over most of the country and
pushing the RUF back to the border regiths.

In early 1997, the Government of Papua New Guinetered into a contract with Sandline
International, a London-based company now dissoltieedefeat the secessionist movement operating
in Bougainville, the Bougainville Revolutionary Aym(BRA), and regain control over the island.
Under the contract, Sandline would ‘provide persbrend related services and equipment to ...
conduct offensive operations in Bougainville in metion with PNG defence forces to render the
BRA military ineffective and repossess the Pangmiae’?! It would also train the Papua New
Guinea Special Forces in tactical skills specifidhis purpose, gather intelligence on the BRA and
provide follow-up operational support. Shortly afthe arrival of the Sandline personnel in the
country, however, the overall commander of the Raplew Guinea defence forces publicly
condemned the contract. The ensuing mass protgsisisa the Sandline deployment forced the
Government to cancel the contract. As a resultStnadline staff left the countf‘fl.

From the content of the contracts that Executivec@ues and Sandline International concluded with
the Governments of Angola and Sierra Leone andthesrnment of Papua New Guinea respectively,
one can deduce that the personnel specially redrtit be deployed in those countries fulfilled the
condition of being recruited to fight in an armemhftict.

In the new century, PMSCs have been primarily hivgdhe Governments of the United States and
the United Kingdom and, to a lesser extent, by o@a&vernments to supply a wide variety of armed
services in both Afghanistan and Iraq, after thaliton’s intervention of 2001 and 2003 respectyvel
Major PMSCs that are now operating or have operate&fghanistan and Iraq include: Blackwater,
DynCorp International, MPRI, Triple Canopy, EOD Taology, Aegis, ArmorGroup, Control Risks
and Erinys®®

Most of the armed services provided by the PMSCAfghanistan and Iraq relate to security. They
include: the protection of fixed or static sitesicls as government buildings (static security); the
protection of individuals travelling through unsesdi areas (security escorts); the protection of
convoys travelling in the same areas (convoy sBgurand full-time protection of high-ranking
individuals (personal security detaifé).

%0 For a full account of the involvement of Executi@utcomes in the Sierra Leone civil war, see: ZahC., ‘The
Emergence of a New Dog of War: Private InternaticBacurity Companies, International Law, and the Nétorld
Disorder’, supranote 10, at 95-98; Foreign and Commonwealth Qffi¢@ 577 Private Military Companies: Options for
Regulation 2001-20Q&upranote 24, at 12; Singer P.\WCprporate Warriors. Th&ise of the Privatized Military Industry
supranote 29, at 110-115; Percy $ercenaries. Thélistory of a Norm in International Relationsupranote 29, at 210 f.

3. The text of the contract is available on the websiof the Australian National University at
<http://coombs.anu.edu.au/SpecialProj/PNG/htmisdae html>.

32 On the engagement of Sandline International byGbeernment of Papua New Guinea, see: Ebbeck Grcéharies and
the “Sandline Affair”, 133Australian Defence Force Journ&l(1998); McCormack T., ‘The ‘Sandline Affair’: Paa New
Guinea Resorts to Mercenarism to End the Bougain@baflict’, 1 Yearbook of International Humanitarian La292
(1998); Zarate J.C., ‘The Emergence of a New Do@/af: Private International Security Companies, im¢ional Law, and
the New World Disorder’'supranote 10, at 98 f.; Singer P.\WCorporate Warriors. TheRise of the Privatized Military
Industry, supranote 29, at 191-196; Percy $ercenaries. Thélistory of a Norm in International Relationsupranote 29,
at 211 f.

33 Blackwater, DynCorp International, MPRI, Triple Canomyd EOD Technology are based in the United Statb#e
Aegis, ArmorGroup, Control Risks and Erinys are bagethe United Kingdom. Since 2008 ArmorGroup istpat G4S
Risk Management. In 2009 Blackwater changed its nam{e. Currently, according to the UN Working Groomp the use of
mercenaries, up to 80% of the PMSCs are registartiteiUnited Kingdom and in the United States. 3&eDoc. A/64/311,
20 August 2009, Report on the Question of the Waeocenaries as a Means of Violating Human Rigind Impeding the
Exercise of the Right of Peoples to Self-Deternonagt 5.

34 Schwartz M.,The Department of Defense’s Use of Private Sec(igtractors in Iraq and Afghanistan: Background,
Analysis, and Options for CongressCRS Report for Congress, January 19, 2010, at 2,lablai at
<http://opencrs.com/document/R40835/2010-01-19>.
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Comprehensive figures on armed security contractors working in Iraq and Afghanistan are not
available. According to the United States DepartnodrDefense, as of September 2009, the number
of armed security contractors in its employmentrag was 11,162, of which 5% were Americans,
18% were Iragis and 77% were third-country natisfrawhile those in Afghanistan numbered
10,712, of which 1% were Americans, 90% were Afghand 9% were third-country nation&s.

The armed security contractors operating in Irad Afghanistan are often citizens of developing

countries with a military or police background. mmany cases, they are recruited by subsidiary
companies, that have been tasked with the selearh training of personnel by the PMSC

contracting with the Governmefit.

The contract between the company and the recradifps the theatre of operations where the recruit
shall provide the security service and the peribtinoe for which he shall work, generally a certain
number of months. Usually, the hazardous natutéefob is emphasized. For example, the contract
signed by the Hondurans recruited in 2005 by Tripdemopy, through a subsidiary, for the protection
of fixed facilities in the so-called “Green Zonef Baghdad stipulated that the recruit would be
‘exposed to great risk and immediate danger andh& many risks associated with a hostile
environment, including but not limited to the theemherent in a war situatioff.

According to the UN Working Group on the use of ceeraries, ‘former military personnel and ex-
policemen are recruited as “security guards”, mgeain low-intensity armed conflicts or post-cocifli
situations, they become in fact private soldierktanily armed’3® As a matter of fact, armed security
contractors often receivad hocmilitary training before being dispatched to IragAfghanistart”
Normally, they are equipped with small arms. Adextaby the United States Congressional Budget
Office, security contractors working for the Govwment of the United States in Irag ‘may use small
arms (with a calibre of 7.62 mm or smaller) simtiathose used by infantry soldiefs'.

In principle, armed security contractors may nottipgate in offensive operations. The Policy
Directives issued by the United States EmbassyaighBad in May 2008 prohibit the armed security
contractors working under a contract for the Dapartt of State and the Agency for International
Development to ‘engage in offensive combat openati@alone or in conjunction with U.S., Coalition
or host nation forces’ (Directive Il, para. B.f6)Similarly, the Multi-National Force — lIraq
Fragmentary Order 09-109 of March 2009, that apptiearmed security contractors working under a
contract for the Department of Defense, proclainas taking a direct or active part in hostilitiether

®1d., at 6.

®d., at 9.

37 See the cases illustrated in the following repdifts Doc. A/HRC/4/42/Add.1, 20 February 2007, RepotthefWorking
Group on the Use of Mercenaries as a Means of YiglaHuman Rights and Impeding the Exercise oRlght of Peoples
to Self-Determination, Addendum, Mission to Honduga 7 ff.;UN Doc. A/HRC/7/7/Add.2, 4 February 2008, Repothef
Working Group on the Use of Mercenaries as a Madngolating Human Rights and Impeding the Exerafthe Right of
Peoples to Self-Determination, Addendum, MissioRany at 6 ff.; UN Doc. A/HRC/7/7/Add.4, 4 February 2008, Report of
the Working Group on the Use of Mercenaries as arMdeof Violating Human Rights and Impeding the Eiserof the Right
of Peoples to Self-Determination, Addendum, MisticBhile at 8 ff. See also the remarks of the UN Workingup on the
use of mercenaries on the practice of subcontsttection and training tasksiiN Doc. A/HRC/4/42, 7 February 2007,
Report of the Working Group on the Use of Merceagds a Means of Violating Human Rights and Impggthie Exercise
of the Right of Peoples to Self-Determinatianl13.

% UN Doc. A/HRC/4/42/Add.1, 20 February 208upranote 37, at 10. For other examples, see the fallpweports:UN
Doc. A/HRC/7/7/Add.2, 4 February 2QG8ipranote 37, at 11N Doc. A/HRC/7/7/Add.4, 4 February 20@8pranote 37,
at 10.

39 UN Doc. A/HRC/7/7, 9 January 2008, Report of the \WgriGroup on the Use of Mercenaries as a Meansioffating
Human Rights and Impeding the Exercise of the RifjReoples to Self-Determinaticat 24.

40 See the cases mentioned in the following repbisDoc. A/IHRC/4/42/Add.1, 20 February 2Q8dpranote 37, at 8, 11;
UN Doc. A/HRC/7/7/Add.2, 4 February 2Q@ipranote 37, at 7, 10N Doc. A/HRC/7/7/Add.4, 4 February 2Q0@Ripra
note 37, at 9 ff.

41 The Congress of the United States — Congressionaj@u@ffice, Contractors’ Support of U.S. Operations in Iraq
August 2008, at 19, available on the web site ofe thCongressional Budget Office, at
<http://www.cbo.gov/ftpdocs/96xx/doc9688/08-12-ICamtractors.pdf >.

42.S. Embassy Baghdad Irdeplicy Directives for Armed Private Security Contiars in Irag May 2008, available on the
web site of the Overseas Security Advisory CourfcBaghdad, at <http://baghdad.osac.gov/page.cfmPpa§814>.
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than self defense (e.g. engaging in combat actigtishostile forces) is strictly prohibited’ (Annex,
para. 3.Af*

Although armed security contractors are not reetuto conduct offensive operations, they fulfil the
requirement of being recruited to fight in an arnoedflict, if they are engaged to protect military
objectives (e.g. ammunition trucks or military dep)owhich as such may be lawfully targeted by the
enemy. Evidently, armed reaction to enemy attacistitmtes fight. In this regard, it has been cdtyec
stressed that ‘the phrase “to fight” under intedoral! humanitarian law is not synonymous with an
offensive attack** The nature of the act of violence, offensive ofedsive, is irrelevant. What
matters is the subject against which it is committ®nly acts of violence against enemy forces
constitute “attacks” within the meaning of Articl®, para. 1, of Additional Protocol I. According to
this provision, *“attacks” means acts of violencgamst the adversary, whether in offence or in
defence’. Consequently, armed security contraatousd not be considered as recruited to fight in an
armed conflict if they were hired to protect militaobjectives against common crimindlddowever,

it is unthinkable that, in a situation of armed ftiety those protecting a military objective may be
ordered to react only if the attack comes from cammariminals. Besides, it may be very difficult to
discern the nature of the aggressor on the*§pot.

B. Direct Participation in the Hostilities

Both Article 47, para. 2, of Additional Protocolahd Article 1, para. 1, of the OAU Convention
require that mercenaries ‘in fact, take a direct pethe hostilities’. On the contrary, neithertiéle 1,
para. 1, nor Article 1, para. 2, of the UN Conventimake direct participation in the hostilitiesioa
concerted act of violence a requirement for a petsqualify as a mercenafy.

Though great importance is attached to the notfadirect participation in hostilities in internatial
humanitarian law, no treaty provision clarifies lih. May 2009, the ICRC published interpretive
guidance on the notion, consisting of ten recomratads and a commentalyyRecommendation IV
states that ‘the notion of direct participation liostilities refers to specific acts carried out by
individuals as part of the conduct of hostilitieetieen parties to an armed conflfét The
commentary makes it clear that the afore-mentiamsitbn must be interpreted in the same way in
international and non-international armed confiitts

Recommendation V lists three criteria that mustimulatively fulfilled for a specific act to amount
to direct participation in hostilities. First, tlaet must reasonably be expected ‘to adversely tatfec

43 MNF-I Frago 09-109, Overarching Frago for RequirertenrCommunications, Procedures, ResponsibilitiesCiontrol,
Coordination, Management and Oversight of Armed f2ators / DOD Civilians and Private Security Compani{®SC),
March 2009 available on the web site of the Multi-National r@® Irag Contractor Operations Cell, at
<https://www.rocops.com/roc2/fragos.aspx>.

44 Cameron L., ‘Private Military Companies: Their Sgunder International Humanitarian Law and Its lotpan Their
Regulation’, 88nternational Review of the Red Crds&3, at 581 (2006).

5 On this point, seeReport of the Expert Meeting on Private Militaryr@actors: Status and State Responsibility for Thei
Actions University Centre for International Humanitariaaw.— Geneva, 29-30 August 2005, at 26 f., avalal the web
site of the Geneva Academy of International Hunai@h Law and Human Rights, at <http://www.adh-
geneva.ch/experts_meetings/year.php?year=2005>; réameé., ‘Private Military Companies: Their Status dan
International Humanitarian Law and Its Impact oreiffRegulation’,supranote 44, at 589 f.; Doswald-Beck L., ‘Private
Military Companies under International Humanitarizew’, in Chesterman S., Lehnardt C. (ed&jom Mercenaries to
Market. The Rise and Regulation of Private Milit&fgmpaniesOxford, 2007, 115, at 122.

46 with regard to this, se®eport of the Expert Meeting on Private Military @@ctors: Status and State Responsibility for
Their Actionssupranote 45, at 27; Cameron L., ‘Private Military CommmiTheir Status under International Humanitarian
Law and Its Impact on Their Regulatiosypranote 44, at 589 f.

47 Seesuprapara. 1.A.

8 Melzer N.,Interpretive Guidance on the Notion of Direct Paition in Hostilities under International Humanitan
Law, ICRC, May 2009, available on the web site of the ICRa&Z, <http://www.icrc.it/web/eng/siteeng0.nsf/
htmlall/p0990?opendocument>.

“91d., at 16.

1d., at 45.
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military operations or military capacity of a pattyan armed conflict or, alternatively, to infldeath,
injury, or destruction on persons or objects prete@gainst direct attack’.Second, there must be a
direct causal relation between the act and the Hiatly to result from it or from a coordinated
military operation of which it is an integral paftThe commentary clarifies that ‘direct causation
should be understood as meaning that the harm éstigm must be brought about in one causal
step’ The third criterion is the so-called belligereeixos: ‘the act must be specifically designed to
directly cause the required threshold of harm jppsut of a party to the conflict and to the detnirne

of another™*

Recommendation VI makes it clear that the notiondméct participation in hostilities includes
preparations for the execution of the act, as waeldeployment to and return from the location of
execution of the ack.

Many acts carried out by PMSC employees are covesedhe notion of direct participation in
hostilities as specified in the ICRC interpretiveidance. Clearly, taking part in offensive combat
operations qualifies as direct participation in thities. As illustrated above, usually security
contractors may not participate in offensive operst™® Some aberrations, however, have been
reported. For example, in December 2009, the Newk Ylomes revealed that security contractors
from Blackwater took part in the CIA clandestinddea against individuals suspected of being
insurgents in Irag and Afghanistan. The raids airmedapturing or killing suspected insurgents. In
Iraq, they were carried out almost every night fr2004 to 2006’

Engaging in defensive combat also constitutes tipadicipation in hostilities. As has been rightly
pointed out, ‘international humanitarian law doest mraw a distinction between offensive or
defensive operations®. As a matter of fact, the ICRC interpretive guidamegards ‘the defence of
military personnel and other military objectivesasgt enemy attacks’ as direct participation in
hostilities (commentary on recommendation 1Several instances of defensive combat involving
security contractors in Iraq and Afghanistan haeerbreported. As regards Irag, a well-known
episode occurred in Najaf on 4 April 2004. Blacksvaemployees tasked with the protection of the
Coalition Provisional Authority headquarters in afajepulsed an attack by hundreds of Shiite militia
members. The combat lasted about three and atai§ hBlackwater’s helicopters had to resupply the
employees with ammunition. In order to repel theack, thousands of rounds and hundreds of
grenades were expend®d.

Notably, PMSC employees often carry out preparatosasures for the performance of specific
hostile acts. As already noted, the ICRC interpeetguidance also regards these measures as
constituting direct participation in hostilities. dtates as follows: ‘If carried out with a view tite
execution of a specific hostile act, all of theldaling would almost certainly constitute prepargtor

511d., at 16. On this point, see Pilloud C., Pictet‘Article 51’, in Sandoz Y., Swinarski C., Zimmeamn B. (eds.),
Commentary on the Additional Protocols of 8 June7l@7the Geneva Conventions of 12 august 182RC, Geneva, 1987,
613, at 619, para. 1944.

52 Melzer N.,Interpretive Guidance on the Notion of Direct Pagiition in Hostilities under International Humanitan
Law, supranote 48, at 16.

*31d., at 53.

*1d., at 17.

551d., at 17. With regard to this, see Pilloud CctétiJ., ‘Article 51’ supranote 51, at 618 f., para. 1943.

% Seesuprapara. 2.A.

" Risen J., Mazzetti M., ‘Blackwater Guards Tied ter8eC.I.A. Raids’, inThe New York Time®ecember 11, 2009, at
Al, available on the web site of The New York Timest <http://www.nytimes.com/2009/12/11/us/politics
11blackwater.html>.

%8 Gillard E.-C., ‘Business Goes to War: Private Mifjtd Security Companies and International Humardtatiaw’, supra
note 7, at 540. See also Cowling M. G., ‘Outsowgand the Military: Implications for Internationdumanitarian Law’, 32
South African Yearbook of International L&42, at 329 (2007).

%9 Melzer N.,Interpretive Guidance on the Notion of Direct Pagition in Hostilities under International Humanitan
Law, supranote 48, at 38. See also Schmitt M. N., ‘Humardtal.aw and Direct Participation in Hostilities Byrivate
Contractors or Civilian Employees’,Ghicago Journal of International La®&11, at 538 (2004).

0 priest D., ‘Private Guards Repel Attack on U.S.ddgmters’, inThe Washington PasApril 6, 2004, at Al.
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measures amounting to direct participation in hide8: equipment, instruction, and transport of
personnel; gathering of intelligence; and prepanatitransport, and positioning of weapons and
equipment’ (commentary on recommendation ¥1).

As regards the instruction of military personnedirting provided by the United States-based company
MPRI to the Croatian army in 1994-1995 is worth tim@ring. Though the contract between the
Croatian Government and the American company afficiprovided only for training in democratic
principles and civil-military relations, severallitgiry analysts have suggested that MPRI employees
trained the Croatian army in tactics as well, imsideration of the stunning offensive, code-named
“Operation Storm” that the latter launched agathst Croatian Serb forces in the Krajina region in
August 199582 To quote Singer, ‘prior to MPRI’s hire, the typaperation undertaken in “Operation
Storm” was beyond the ability of the Croatian arfyen if specific assistance in the offensive was
not given, it is extremely possible that MPRI tianexercises given to their Croat clients, such as
wargaming, were tailored to such a contingefity’.

As to gathering of intelligence, many PMSC empley@®erking under a contract for the United States
Government have been entrusted with the task dfegag intelligence useful for the United States
operations in Irag. This highly sensitive task énegrally performed through the operation of drones,
the analysis of satellite data or the interrogatibrletainee$! The engagement of PMSC personnel
for detainee interrogations aroused a lot of camtrsy, when the abuses of the Iraqi detaineeseat th
Abu Ghraib prison were revealed in 2004. The irigatibn conducted by the United States Army MG

George R. Fay found that three interrogators frahCCinternational and three linguists from BTG, a

division of Titan Corporation, were involved in tladuse$® Interestingly, as stated by the United

States Congressional Budget Office, PMSC emplogkses'analyze intelligence data, which they may
transmit in the form of targeting coordinates tomamned aerial vehicles or other manned or
unmanned platforms that fire weapoffs’.

As regards the positioning of weapons, the rolBlatkwater personnel in the CIA covert program for
the assassination of Al Qaeda leaders by meansmbtely piloted drones is worth recalling. In
August 2009, the New York Times revealed the eriteof a contract between the CIA and
Blackwater, under which the company employees wasked with assembling and loading Hellfire
missiles and 500-pound laser-guided bombs onto aRsedaircraft, at the CIA hidden bases in
Afghanistan and Pakist&hThe contract was cancelled by the CIA in Decen2€9°®

The legitimacy of direct participation of PMSC emytes in hostilities is highly debated. The
Montreux Document, a text containing rules and go@ttices on PMSCs, elaborated on the initiative

®1 Melzer N.,Interpretive Guidance on the Notion of Direct Pagition in Hostilities under International Humanitan
Law, supranote 48, at 66.

62 See: Thompson M., Calabresi M., Stigimayer A., ‘BasGenerals for Hire’, iMime January 15, 1996, available on the
web site of Time, at <http://www.time.com/time/maee/article/0,9171,983949-1,00.html>; Foreign @wmmonwealth
Office, HC 577 Private Military Companies: Options for Regida 2001-2002 supra note 24, at 13; Singer P.W.,
Corporate Warriors. Th®ise of the Privatized Military Industrgupranote 29, at 125-127.

8 Singer P.W.Corporate Warriors. Th®ise of the Privatized Military Industrgupranote 29, at 127.

64 On this point, see: Boldt N., ‘Outsourcing War -ivRte Military Companies and International HumarnéarLaw’, 47
German Yearbook of International L&d02, at 508 f. (2004); Schmitt M. N., ‘Humanitaribaw and Direct Participation in
Hostilities by Private Contractors or Civilian Empémg’,supranote 59, at 543 f.

®5AR 15-6 Investigation of the Abu Ghraib Detenticacifity and 208 Military Intelligence Brigade, MG George R. Fay
(Investigation  Officer), 23 August 2004 available on the web site of the Air Universityat
<http://www.au.af.mil/au/awc/awcgate/awc-law.htm#stigation>. See also Merle R., McCarthy E., ‘Sixdogees from
CACI International, Titan Referred for Prosecution’The Washington Pqsfugust 26, 2004, at A18, available on the web
site of The Washington Post, at <http://www.wastongost.com/ wp-dyn/articles/A33834-2004Aug25.htnif-2005 Titan
Corporation was acquired by L-3 Communications.

® The Congress of the United States — CongressiordgdDffice,Contractors’ Support of U.S. Operations in Iraypra
note 41, at 22.

57 Risen J., Mazzetti M., ‘C.I.A. said to Use Outsider®ut Bombs on Drones’, ifhe New York Timedugust 21, 2009, at
Al, available on the web site of The New York Tinagshttp://www.nytimes.com/ 2009/08/21/us/2 liritehl>.

®8 Mazzetti M., ‘Blackwater Loses a Job for the C.I,A0 The New York Time®ecember 12, 2009, at A8, available on the
web site of The New York Times, at <http://www.mys.com/2009/12/12/us/ politics/12blackwater.html>.
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of the ICRC and the Swiss Government with the piation of governmental experts from seventeen
countries and adopted on 17 September 2008, siemglyurages States, in determining which services
may hot be contracted out, carried out on theittéey or exported, to consider ‘whether a partéul
service could cause PMSC personnel to become iaglalv direct participation in hostilities’ (Part 1l
paras. 1, 24, 53f.By contrast, the Draft of a Possible ConventionRuivate Military and Security
Companies, submitted by the UN Working Group on ube of mercenaries to the Human Rights
Council in July 2010, establishes an outright bandarect participation of PMSC employees in
hostilities. It binds parties ‘to take such legisia, administrative and other measures as may be
necessary to prohibit and make illegal the direattigipation of PMSCs and their personnel in
hostilities, terrorist acts and military actionshiiolation of international law (Article 8.

C. Mativation

Article 47, para. 2, of Additional Protocol |, Acte 1, para. 1, of the OAU Convention and Article 1
para. 1, of the UN Convention all require that aceerary be ‘motivated to take part in the hosgiti
essentially by the desire for private gain’ and thafact be ‘promised, by or on behalf of a Pady
the conflict, material compensation’. Article 1,rpa 2, of the UN Convention adapts these
requirements to concerted acts of violence outsidearmed conflict. It only adds the adjective
‘significant’ to ‘private gain’ and envisages thesgibility of a mercenary being prompted by actual
payment, instead of a simple promise, of matedatpensatior’

It is the desire for private gain which is the maillement that distinguishes a mercenary from a
volunteer. As de Preux correctly stressed, ‘in @sttto a volunteer who is moved by a noble ideal,
the mercenary is considered to offer his serviodhd highest bidder, since he is essentially ratdis

by material gain”?

As for the promise of material compensation, Aetidl7, para. 2, of Additional Protocol | and Article
1, para. 1, of the UN Convention specify that trereanary must be promised, by or on behalf of a
belligerent, a material compensation substanttatijrer than that promised or paid to the members of
its armed forces having similar rank and function.

When considering PMSC personnel, the desire farafigain appears to be the primary motivation
for accepting to do high-risk jobs and, exceptlémal nationals, to be dispatched to countries Vary
from home. As a matter of fact, the UN Working Gvan the use of mercenaries found that many of
the PMSC employees interviewed on its field missimere essentially motivated by private gdin.

It is to be stressed that usually PMSC employeegaid much more than equivalent members of the
armed forces of their home counffyThe memorandum of the Committee on Oversight and

%9 Montreux Document on Pertinent International Le@iligations and Good Practices for States Relate®perations of
Private Military and Security Companies during Adn@onflict, Montreux, 17 September 20@8ailable on the web site of
the ICRC, at <http://www.icrc.org/Web/Eng/ siteeng@htsl/montreux-document-170908>. For a commend, Geckayne
J., ‘Regulating Private Military and Security Compamithe Content, Negotiation, Weaknesses and Prarhtke Montreux
Document’, 13Journal of Conflict and Security La#d1 (2008).

"0 UN Doc. A/HRC/15/25, 2 July 2010, Report of the \MarkGroup on the Use of Mercenaries as a Meansiolfating
Human Rights and Impeding the Exercise of the RifjReoples to Self-Determinatia?il, at 28.

"l Seesuprapara. 1.A.

2 de Preux J., ‘Article 47'supranote 5, at 579, para. 1807.

" UN Doc. A/HRC/7/7, 9 January 2008ipranote 39, at 15. See also the following repdss: Doc. A/HRC/4/42/Add.1, 20
February 2007 supra note 37, at 16JUN Doc. A/HRC/7/7/Add.2, 4 February 2Q0&ipra note 37, at 20{UN Doc.
A/HRC/7/7/Add.3, 8 January 2008, Report of the WigriGroup on the Use of Mercenaries as a Means aflfing Human
Rights and Impeding the Exercise of the Right afples to Self-Determination, Addendum, Missionijiq &t 12;UN Doc.
A/HRC/7/7/Add.4, 4 February 2008upranote 37, at 19.

™ See: Singer P.WCorporate Warriors. TheRise of the Privatized Military Industrgupra note 29, at 77; Boldt N.,
‘Outsourcing War — Private Military Companies antemational Humanitarian Lawsupranote 64, at 534Report of the
Expert Meeting on Private Military Contractors: Siatand State Responsibility for Their Actiosspra note 45, at 25;
Salzman Z., ‘Private Military Contractors and thaint of a Mercenary Reputation’, 40ew York University Journal of
International Law and Politics853, at 885 (2008); Scheimer M., ‘Separating Reivislilitary Companies from lllegal
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Government Reform of the United States House ofrésgmtatives of October 1, 2007 on Blackwater
is worth mentioning in this regafd.It revealed that Blackwater charged the UnitedteSta
Government $1,222 per day for the services of éeptive security specialist in Irag. This amounted
to $445,891 per year. The Committee compared toeses with the costs of the same services
provided by an Army sergeant. According to the memdum, the salary, housing and subsistence
pay of an Army sergeant ranged from $140 to $190dag, depending on his rank and years of
service. Consequently, the costs per year ranged $51,100 to $69,350 per year. The Committee
concluded that a protective security specialisimfr@lackwater in Iraq cost the United States
Government six to nine times more than an equivaleldier’®

The United States Congressional Budget Office ctigrgpointed out that the figure of $1,222 a day
represented Blackwater’'s billing rate, not the antopaid to Blackwater's protective security
specialists! It observed that ‘the billing rate is greater tlsanemployee’s pay because it includes the
contractor’s indirect costs, overhead, and préfiThere can be no doubt, however, that Blackwater
security employees earned considerably more thavagnt military personnel.

According to many sources, the salaries offere®l\5Cs are so high in comparison with those paid
by the military as to induce a certain number ddli®os in various countries to resign in order torkv
as PMSC employeés.

Interestingly, however, employees of the same PN®Gorming the same functions may receive
different salaries. In particular, salary scaleg/\depending on employees’ nationality. As repotigd

the Chairperson of the UN Working Group on the obenercenaries José Luis Gdmez del Prado,
PMSCs apply a hierarchical pyramid model to theirspnnel in Irag and Afghanistan: ‘At the top of
the hierarchical pyramid model are the United Stateployees who are the best paid and have the
best facilities. Under the Americans are the “esips” (mainly Australians, Canadians, British and
South Africans). They receive good salaries bug than the Americans. Under the expatriates are the
third-country nationals (Chileans, Fijians, NepaleRumanians, Hondurans, Peruvians, Colombians,
Nigerians, Polish etc.). Their salaries vary acotwydo the needs and can fluctuate from USD 1000 to
3000 monthly. At the bottom of the pyramid are litagjis or Afghans who are the least p&ftl’.

As for private security contractors working for taited States Government in Irag, a 2008 report of
the Congressional Research Service confirms thathtghest amounts are paid to highly trained and
experienced former military personnel from the BdiStates and British Commonwealth, with lower
amounts paid to personnel from developing counsiueh as Chile and Nepal, and the lowest amounts
going to locally hired Iraqis

Mercenaries in International Law: Proposing anrmi¢ional Convention for Legitimate Military and $eity Support that
Reflects Customary International Law’, 24nerican University International Law Revi®f9, at 627 (2009).

S Committee on Oversight and Government Reform, ‘Addél Information about Blackwater USA’, Memorandtmnthe
Members of the Committee from the Majority Staff,t@xer 1, 2007, irHearing before the Committee on Oversight and
Government Reform — House of Representatives L @dfgress, ¢ Session, October 2, 2007, Blackwater USA, Serial No
110-89 at 176, available on the web site of the Committe¢ <http://oversight.house.gov/index.php?option=
om_content&task=view&id=3912&Itemid =2>.

®1d., at 189.

" The Congress of the United States — CongressiordgdDffice,Contractors’ Support of U.S. Operations in Iraypra
note 41, at 14.

"8 Ibid.

 See: Singer P.WCorporate Warriors. Th&ise of the Privatized Military Industrgupranote 29, at 77; Schmitt M. N.,
‘Humanitarian Law and Direct Participation in Hdiggs by Private Contractors or Civilian Employeesipranote 59, at
515; Salzman Z., ‘Private Military Contractors amhe fTaint of a Mercenary Reputatiostipranote 74, at 885N Doc.
A/HRC/7/7/Add.3, 8 January 2008upranote 73, at 11.

8 Gomez del Prado J. L., ‘Private Military and SétyuEompanies and the UN Working Group on the UsBlefcenaries’,

13 Journal of Conflict and Security La#29, at 437 f. (2008).

8! Elsea J., Schwartz M., Nakamura K. Private Security Contractors in Iraq: Background gia¢ Status, and Other Issyes
CRS Report for Congress, Updated August 25, 2008, atdilable on the web site of the Department ofeSté the United
States, at <http://fpc.state.gov/c26389.htm>. Sse &chwartz M.,;The Department of Defense’s Use of Private Security
Contractors in Irag and Afghanistan: Background, Amsés, and Options for Congressupra note 34, at 3. As for the
salaries of Hondurans, Chileans, Peruvians andnBijieorking as private security contractors in Afgistan and Iraq, see
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The UN Working Group on the use of mercenariesde®unced the practice of differentiated pay
scales applied by PMSCs to employees from diffeemnintries as a breach of the right to non-
discrimination®

D. Nationality and Residence

Article 47, para. 2, of Additional Protocol |, Acte 1, para. 1, of the OAU Convention and Article 1
para. 1, of the UN Convention all require that acarary be ‘neither a national of a Party to the
conflict nor a resident of territory controlled byParty to the conflict’. Article 1, para. 2, oettuN
Convention adapts this requirement to concerteslafctiolence committed outside an armed conflict.
It stipulates that a mercenary must be ‘neitheatéonal nor a resident of the State against whictns
an act is directed'.

PMSC employees are recruited from all over the &/rln developing countries, unemployment
and/or underemployment prompt a lot of men to weitk PMSCs>

The afore-mentioned requirement has been highticized as leading to unwarranted distinctions,
when applied to PMSC personfizlThe armed conflict between the United States-lealition and
Irag that started on 19 March 2003 has been cisedmaillustrative case. American, British and
Australian employees dispatched in Iraq duringcieflict as well as Iragi personnel did not meet th
said condition. In fact, they were nationals ofaaty to the conflict and, following the establishrhe
of the Coalition Provisional Authority, Iraqi empkes were also residents of territory controllechby
party to the conflict. By contrast, Honduran, Péany Chilean and the other third-country personnel
working in Iraq during the conflict fulfilled theationality and residence requirement. Therefore, th
former could be classified as mercenaries, provitted they met the other conditions set out in
Article 47, para. 2, of Additional Protocol |, Acte 1, para. 1, of the OAU Convention and Article 1
para. 1, of the UN Convention. On the contrary,|#tier could not be considered mercenaries, dven i
the said conditions were fulfille.

Furthermore, it has been pointed out that PMSCopeied can easily be granted citizenship by a
belligerent so that they fall outside the definitiof mercenary’

the following reportsUN Doc. A/HRC/4/42/Add.1, 20 February 208dpranote 37, at 10, 12JN Doc. A/HRC/7/7/Add.2,
4 February 2008supranote 37, at 10UN Doc. A/HRC/7/7/Add.3, 8 January 2008, sup@e 72, at 12 f.JUN Doc.
A/HRC/7/7/Add.4, 4 February 2008upranote 37, at 9.

82 UN Doc. E/CN.4/2006/11/Add. 1, 3 March 2006, RepothefWorking Group on the Use of Mercenaries aseamé of
Violating Human Rights and Impeding the Exercisehef Right of Peoples to Self-Determination on Resumed First
Session (10 to 14 October 2005 and 13 to 17 Felpr2@06), Addendunat 10.

83 See: Salzman Z., ‘Private Military Contractors #éimel Taint of a Mercenary Reputatiosypranote 74, at 884; Scheimer
M., ‘Separating Private Military Companies from ¢l Mercenaries in International Law: Proposing laternational
Convention for Legitimate Military and Security Suppthat Reflects Customary International Lasdipranote 74, at 628.
As for the nationality of PMSC employees workingAfghanistan and Iraq, seapraat 11 f. and 21.

84 On this point, see the following report$N Doc. A/HRC/7/7, 9 January 2008upranote 39, afl6; A/IHRC/7/7/Add.2, 4
February 2008supranote 37, at 13{N Doc. A/HRC/7/7/Add.3, 8 January 2008, supote 73, at 11 f.

8 See: Gillard E.-C., ‘Business Goes to War: Privdtttary / Security Companies and International Hunitarian Law’,
supranote 7, at 569 f.; Cowling M. G., ‘Outsourcing atig Military: Implications for International Humdarian Law’,
supranote 58, at 338; Gaston E. L., ‘Mercenarism 2.0 Rise of the Modern Private Security Industry ksdimplications
for International Humanitarian Law Enforcement’, Warvard International Law Journaf21, at 233 (2008); Sossai M.,
‘Status of Private Military Companies’ Personnettie Laws of War: the Question of Direct Participatin Hostilities’, 18
Italian Yearbook of International La®9, at 91 (2008).

8 See:Report of the Expert Meeting on Private Military @awtors: Status and State Responsibility for Thidtions
supranote 45, at 25; Cameron L., ‘Private Military CommmiTheir Status under International Humanitariaw land Its
Impact on Their Regulation’supra note 44, at 582; Gillard E.-C., ‘Business Goes tor:\Waivate Military / Security
Companies and International Humanitarian Laaupranote 7, at 569; Doswald-Beck L., ‘Private Milita®pmpanies under
International Humanitarian Lawsupranote 45, at 123; Gaston E. L., ‘Mercenarism 2.6 Rise of the Modern Private
Security Industry and Its Implications for Interioaal Humanitarian Law Enforcemensupranote 85, at 233.

87 See: Foreign and Commonwealth Offie 577 Private Military Companies: Options for Regdida 2001-2002supra
note 24, at 7; Boldt N., ‘Outsourcing War — Privéd#itary Companies and International Humanitarisawl, supranote 64,
at 534; Singer P.W., ‘War, Profits, and the Vacwfrhaw: Privatized Military Firms and Internationaaw’, supranote 10,
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E. Membership of the Armed Forces

Article 47, para. 2, of Additional Protocol |, Acte 1, para. 1, of the OAU Convention and Article 1
para. 1, of the UN Convention all state that a gersan be considered a mercenary only if he is
neither a member of the armed forces of a Staty pathe armed conflict nor a member of the armed
forces of a third State, sent by that State ortiaffiduty. With regard to concerted acts of viokenc
outside an armed conflict, Article 1, para. 2,hwf tJN Convention analogously provides that a person
can be labelled ‘mercenary’ only if he is not a rbemof the armed forces of the State on whose
territory the act of violence is committed and hasbeen sent by a State on official diity.

Almost all the PMSC personnel fulfil both these uiggments. Indeed, many employees are former
military.** PMSCs prefer hiring former members of the natian#itaries so as to minimize the costs
of training and evaluation of personnel. As Singersively noted, ‘the very name “ex” — ex-Green
Beret, ex-Paratrooper, ex-General, and so on -nekefthe employee base of the private military

industry’%°

As for the requirement of not being a member ofatreed forces of a belligerent State/of the State o
whose territory the act of violence is undertak&tates can easily prevent it being met by
incorporating PMSC employees into their armed ferd®y this simple step, they can prevent the
PMSC personnel working for them being consideredceraries, even if all the other conditions set
forth in Additional Protocol I, the OAU Conventicand the UN Convention are fulfilleéd.The
contract between the Government of Papua New GuindaSandline International of 1997 is worth
mentioning as an examplelt stipulated that Sandline personnel dispatclie®apua New Guinea
were to be enrolled as ‘Special Constables’, bueve hold ‘military ranks commensurate with those
they hold within the Sandline command structdfeAs members of the Papua New Guinea armed
forces, Sandline employees could not have beetiddhmercenarie®

Conclusion

The analysis carried out in Part 2 suggests thigt mwery limited number of PMSC employees fall
within the definitions of mercenary laid down in ditlonal Protocol I, the OAU Convention and the
UN Convention. As illustrated in Part 1, these wigifins, none of which can be considered part of
customary law, list numerous conditions that mestimulatively met before a person can be labelled
mercenary. PMSC personnel who fulfil all but ondlef afore-mentioned conditions do not qualify as
mercenarie€> For example, employees who are recruited to pratglitary objectives during an
international armed conflict, engage in fact ineshsfive combat to this end and are paid much more
than equivalent members of the armed forces of ti@ihe country cannot nevertheless be considered
mercenaries under Additional Protocol I, if theg aationals of a party to the conflict or residenfts
territory controlled by a party to the conflict.

The UN Working Group on the use of mercenaries ihafact come to this very conclusion. As
regards the so-called “private security guardshds affirmed that ‘although their activities have

at 533; Walker C., Whyte D., ‘Contracting out War?iv&te Military Companies, Law and Regulation in tbaited
Kingdom’, 54International and Comparative Law Quarte®$1, at 679 (2005).

8 Seesuprapara. 1.A.

8 Seesupraparas. 2.A. and 2.C.

% Singer P.W.Corporate Warriors. Th®ise of the Privatized Military Industrgupranote 29, at 76.

1 Gillard E.-C., ‘Business Goes to War: Private Miljtd Security Companies and International Humardtatiaw’, supra
note 7, at 561 f.

92 Seesuprapara. 2.A.

% Seesupranote 31.

% On this point, see: Ebbeck G., ‘Mercenaries ard'8andline Affair”, supranote 32, at 17; Foreign and Commonwealth
Office, HC 577 Private Military Companies: Options for Regida 2001-2002supranote 24, at 7.

% See Scheimer M., ‘Separating Private Military Comipa from lllegal Mercenaries in International LaRroposing an
International Convention for Legitimate Military @drSecurity Support that Reflects Customary Internmafid.aw’, supra
note 74, at 622 f. and 631.
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characteristics in common with mercenarism, savexiceptional cases they do not fit the technical
definition provided in the International Conventiagainst the Recruitment, Use, Financing and
Training of Mercenaries®

After a thorough study of the PMSC practice andioter field missions to States of different
geographical areas, the UN Working Group has cadedithat many activities undertaken by PMSCs
cannot be considered mercenary activities undeetigting international treati€s It has found that
‘many private military and security companies aperating in a “grey zone”, which is not defined at
all, or at the very least not clearly defined, biernational legal norm¥ and that ‘new international
regulations, most likely in the form of a new imtational convention with an accompanying model
law, are needed in order to bring private militand security companies fully out of the legal “grey
zone” * The Draft of a Possible Convention on Private fdilf and Security Companies, submitted
by the UN Working Group on the use of mercenaethe¢ Human Rights Council in July 2010, aims
at satisfying this neeld®

% UN Doc. A/HRC/7/7/Add.5, 5 March 2008, Report & Working Group on the Use of Mercenaries as a Meain
Violating Human Rights and Impeding the Exercisettef Right of Peoples to Self-Determination, Addemd Latin
American and Caribbean Regional Consultation on tffedes of the Activities of Private Military andcbeity Companies
on the Enjoyment of Human Rights: Regulation andidMdng (17-18 December 20073t 7. See also Gomez del Prado J.
L., ‘Private Military and Security Companies and thd Working Group on the Use of Mercenariesipranote 80, at 440.

97 UN Doc. A/HRC/10/14, 21 January 2009, Report of tlekiig Group on the Use of Mercenaries as a Medndiaating
Human Rights and Impeding the Exercise of the RifjReoples to Self-Determinaticat 10 f.

% d., at 11. See also the following repottdy Doc. A/HRC/4/42/Add.1, 20 February 208dpranote 37, at 6(JN Doc.
A/HRC/7/7/Add.2, 4 February 2008upranote 37, at 6UJN Doc. A/HRC/7/7/Add.3, 8 January 2008, supode 73, at 6.

%1d., at 12. See alsON Doc. A/63/325, 25 August 2008, Report of the WgriGroup on the Use of Mercenaries as a
Means of Violating Human Rights and Impeding ther&ize of the Right of Peoples to Self-Determimatid 17 f.

10 YN Doc. A/IHRC/15/25, 2 July 2018ypranote 70, at 10 ff. See al&tN Doc. A/64/311, 20 August 20@eport of the
Working Group on the Use of Mercenaries as a Madnéolating Human Rights and Impeding the Exercibthe Right of
Peoples to Self-Determinatipat 8 f.
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