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Seen at face value, the recent Marshall decision by the European Court of Justice to
uphold a principle giving precedence to women for promotions in the workplace was
distinguished from its earlier Kalanke decision for a simple factual reason. That is,
unlike the Bremen law, the Nordrhein-Westfalen law promoted affirmative action
subject to the proviso that individual men should not as a consequence suffer undue
hardship and, consequently, was deemed compatible with EC law. This article first
examines the postulate of equality as encapsulated in EC law and analyses the way
affirmative action has been elaborated in accordance with a predominant utilitarian
conception of justice. It goes on to examine how an "atomistic" interpretation of
gender discrimination and the structure and limitation of the antidiscrimination
principle (that both delineate the contours of a very limited framework of equality)
first led to Kalanke s rejection of affirmative action. Then, it demonstrates how two
separate yet intertwined rhetorical segments (the proviso both as a creative process
and as a wilfull discursive operation) were joined together in the Marshall decision
in order for the judges to modify their previous Kalanke s prescription. In equality,
issues of substance and constitutional limits are intricately connected and the aim of
this article is to analyse the ECJ's rhetorical response to the complexities contained in
affirmative action judicial review. If, on ruling on affirmative action, the Court must
first determine whether women as a group have special rights (bearing on
compensation for unequal treatment in the past and/or distributive purpose in order to
provide a "level playing field" for present members with respect to men), what rights
they have depend on the answer to the question of what makes an individual a
member of a group. Here, the basis of membership is a matter of circumstances, i.e.,
being given an ascriptive professional identity. Traditionally, this has been how
women's roles both in private and public spheres have been defined by others and in
particular by the dominant group. Thereby, the article shows how the proviso comes
into play as a rhetorical device which fills a legal lexical gap by designating
sociological and cultural issues which otherwise would have no name. This saving
clause gives to the ECJ's decision in Marshall the appearance of coherence.
Although the Court has not yet determined the nature and the scope of justification
for affirmative action under EC law.
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To the observer, the Marshall case appears as a persuasive attempt by the
judges to transform one decision into its opposite. In other words, the judges made
their ruling in Marshall a natural outgrowth of the preceding Kalanke decision;
change became continuity. While rhetoric is often understood as a deceitful use of
language or manipulation of legal arguments for the achievement of a particular
conclusion, it may also become an essential element for the law to reflect a particular
normative view of the social world. As it is referred to in this essay, the rhetoric of
the ECJ's ruling on affirmative action is, indeed, composed of two discursive
elements coming into play in various, and even contradictory, strategies. I will show
how the ECJ's polyvalent discourse on equality34is a complex process, the tactical
function of which has made possible a twofold operation. On the one hand, rhetoric
must be conceived as "a heuristic, helping [the judges] not to distort the facts, but
to discover them. ,A It consists of a discursive strategy for the judges to move from a
simple and formal conception of equality to a more complex and substantive one. In
this sense, "rhetoric is continuous with law, and like it, has justice as its ultimate
aim. "5 On the other hand, rhetoric shall also be seen as persuasive speech whose
complicated and messy structure comes both as a starting point and as a point of
\ ECJ, 11 November 1997, Case C-409/95 Hellmut Marshall v. Land Nordrhein-Westfalen.
2. ECJ, 17 October 1995, Case C-450/93 E. Kalanke v. Freie Hansestadt Bremen E.C.R. I3051.
’. See M. Foucault's "rule o f tactical polyvalence o f discourses", in particular in The History
o f Sexuality, vol.l. An Introduction, New York: Pantheon Books, 1978, pp.100-102.
4. S. Fish, Doing what comes naturally - Change, rhetoric and the practice o f literary and
legal studies, Durham and London: Duke University Press, 1989, p.479.
5. J.B. White, "Law as rhetoric, rhetoric as law: The arts of cultural and communal life",
University o f Chicago Law Review, Vol.52, 1985, p.684.
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The recent Marshall decision by the European Court of Justice (ECJ) to uphold a
principle giving precedence to women for promotions in the workplace1 appears
promising for the future of affirmative action. At first glance, this decision seems to
indicate that the ECJ has taken a different path, moving away from its earlier
Kalanke decision,2 which, in its time, jeopardized further development of affirmative
action in the European Union. On a closer examination, both Kalanke's sweeping
ban of preferential treatment based on gender and Marshall's new interpretation
appear as discursive replies to the same dilemma: Should the Court deny the
normative objective of equality contained in EC law to generate meaning, thus
turning equality into a mere formal principle, and rendering judicial review trivial? Or
should it embrace a substantive reading of the fundamental principle of equality
between men and women, thus substituting the Court judgement for that of the
legislature, and subverting the limits of the ECJ's powers? The aim of this article is to
analyze the ECJ's rhetorical response to the complexities contained in affirmative
action judicial review.

The Marshall ruling arrived two years after the Kalanke case, which led to
the ECJ's first decision on affirmative action. Both decisions concern German States
CLanders) that have introduced affirmative action provisions in their constitutions. In
order to make the civil service a model for private businesses, states' administrative
departments are required to ensure an equal representation of men and women in the
public sector. The affirmative action clauses contained in the equality laws of the
States of Bremen (at issue in the Kalanke case) and Nordrhein-Westfalen {Marshall)
set targets to increase the percentage of women at a given responsibility level or
wage bracket. The law states that women shall be given preference over equally
qualified men both in hiring and promotion with a view that half of the positions in
workplaces will be eventually earmarked for them. In both cases, the ECJ was
confronted with the issue of wondering whether such a legal provision calling for
affirmative action on behalf of women is compatible with directive 76/207/EC of 9
February 1976 on the implementation of the principle of equal treatment between
men and women as regards access to employment, vocational training and
promotion, and working conditions.6 The equal treatment directive provides, in the
exceptions set forth in Article 2(4) the possibility of recourse to "measures to
promote equal opportunity fo r men and women, in particular by removing existing
inequalities which affect women's opportunities in the areas referred to in article
1( 1) ."
In 1995, the Kalanke case raised the question of the compatibility between
this disposition providing the possibility of recourse to affirmative action, and Article
4 of the State of Bremen law concerning equal pay for men and women in the civil
service {Ladesgleichstellungesetz, hereinafter "LGG"). The latter provides that in the
event of promotion to a higher position, women whose qualifications are equal to
those of their male counterparts' must be given priority if they are underrepresented.
In this particular case, the two candidates, Mr. Kalanke and Ms. Glissman, were
competing for the position of sector manager in the city of Bremen's parks
department, a position where women are clearly underrepresented.
Underrepresentation is understood to be women's accounting for less than half the
work force in the various levels of personnel categories concerned, as well as the
different levels on the organization charts. After the personnel committee refused to
e. OJ N° L 39/40 from 14.2.1976.
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resistance within the Court's hermeneutic project: ceaselessly reveiling or conceiling
the judges' interpretation, rhetoric both reinforces it and makes it possible to thwart
their explanation. I will analyze the ECJ's bi-level rhetoric of affirmative action: the
tactic that unites these separate yet intertwined segments of discourse, and the
stategy that renders their utilization necessary in the current framework of EC
equality law.

Mr. Kalanke thereupon petitioned the Arbeitsgericht (Labor Court) and asked
to be appointed to the vacant position, reasoning that Article 4 of the LGG, by
establishing a quota system, would conflict with the provisions of the German Basic
Law (Grundgesetz). His petition was rejected at the first hearing and also on appeal.
However, at the appeal the Bundersarbeitsgericht concluded that national law did
not make it possible to definitively settle the suit, resolution of which is contingent
upon the application of Article 4 of LGG; and that the solution of the issue must be
based on the interpretation of directive 76/207/EC. It then called upon the ECJ for
two preliminary rulings concerning the compatibility of the measure as provided by
the LGG and Article 2(4) of the equal treatment directive7. In censuring the law of
the State of Bremen, the ECJ severely limited the conditions of validity of affirmative
action under EC law. According to Advocate General Tesauro8, the purpose of
directive 76/207/EC is to achieve equal opportunities between men and women, and
not to guarantee to women equality of results. His interpretation was upheld by the
judges, who ruled that a national provision guaranteeing women absolute and
unconditional priority for appointment or promotion goes beyond the purpose of
equal opportunities, and hence oversteps the limits of exceptions set forth in article
2(4) of the equal treatment directive. This judgment is striking particularly because of
its cursory nature. Arguably, this stance may reflect a certain circumspection on the
part of the Court, and may also be taken as evidence of disagreement among judges
in their first direct encounter with the concept of affirmative action, as well as theii
intention to reserve the right to elaborate on it in the future.9
’. Following Article 177 of the Treaty, the ECJ can be called upon by national jurisdictions to
decide, prejudicially, on the interpretation of the Treaties as well as on their validity and the
interpretation of actions implemented by EC institutions. Submission to the European Court of
Justice by national jurisdictions is obligatory when the problem of interpretation comes up
before a court of last resort, without the possibility of appeal. In all other cases, submission is
left to the discretion of the national judge. The referring Court is bound by the answer.
*. The 8 Advocates General (henceforward abbreviated A.G.) of the ECJ are responsible for
the preparation and delivery in open court—after the parties have presented their arguments—
of an independent Opinion for the purpose of assisting the judges in making decisions. The
Opinion of the A.G. presents an analysis of both facts and law based on relevant legal doctrine,
case law, and, in certain instances, comparative national law.
’. Unlike the U.S Supreme Court, no dissenting opinions are allowed at the ECJ. For the
functioning of the ECJ see D. Edwards, "How the Court of Justice works”, European Law
Review, Vol.20, N°6, 1995, pp.539-558.
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agree on the promotion of the male candidate (proposed by the service management)
and, since the result of the requested arbitration was, on the other hand, for a
recommendation in favor of Mr. Kalanke, a board of arbitration was called to decide
on the issue. Considering that both candidates were equally qualified, the board
recommended that preference be given to Ms. Glissman in accordance with the state
law on equality.

In the Marshall case, A.G. Jacob upheld the reasoning of A.G. Tesauro and
invited the judges to reaffirm the conclusion they reached in the Kalanke case. In his
view, the proviso laid down in the Nordhrein-Westphalen law was not sufficient to
distinguish the decision from Kalanke, since it did not alter the discriminatory nature
of the preferential rule in general. Yet when the Court rendered its judgment, it ruled
that the saving clause provided an objective assessment of each individual candidate,
irrespective of sex. Consequently, the ECJ considered that priority given to equally
qualified women under Nordrhein-Westfalen equality law remained within the limits
set by EC law. Yet, on a closer examination, I will show how the proviso comes into
play as a rhetorical device, the apparent simplicity and clarity of which is equalled
only by its inability to account coherently for the controversy it is supposed to
resolve. In warranting affirmative action under such a saving clause, the ECJ got the
rhetorical benefit of associating an affirmative action that judges had deemed
"absolute and unconditional" in the Kalanke case with the indispensible flexibility
inherent to the antidiscrimination principle. Although rhetoric tactically anchors the
antidiscrimination principle for the interpretation of the equal treatment directive, it
also permits a strong advance in the ECJ's conceptualization of equality. Thus, the
decision of the Court in Marshall joins together rhetoric as a creative process
helping the judges to admit a more substantive and complex conception of equality,10
10. White sees rhetoric as a creative process in the course of which "the lawyer must always be
ready to try to change [the language o f the law]: to add or to drop a distinction, to admit a

4
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The opportunity presented itself a few months later within the context of the
Marshall case-heard by the ECJ in March 1997. This time the case was brought up
by a tenured teacher in the city of Schwerte. When Mr. Marshall applied for a higher
post, he was informed that a female candidate was to be appointed to the position.
Both candidates were deemed equally qualified, and since fewer women than men
were employed in the relevant pay and career bracket, the woman was promoted by
virtue of the Law of civil servants of the Land of Nordrhein-Westfalen. Like Mr.
Kalanke, Mr. Marshall brought legal proceedings seeking an order that the defendant
authority should appoint him to the post in question. The Verwaltungsgericht
(Administrative Court) expressed doubts as to whether the Law of the State of
Nordrhein-Westfalen was compatible with Article 2(1) and 2(4) of the equal
treatment directive. In fact, unlike the Bremen law, the affirmative action clause at
issue here is mitigated by exemptions (provided by the vast majority of German
states' laws) in case of "reasons specific to an individual [male] candidate tilt the
balance in his favour". Consequently, the question arose whether a proviso
guaranteing each applicant to receive individual consideration with respect to the
position to be allocated regardless of his sex, was sufficient to avoid infringement of
EC law. Therefore, the Verwaltungsgericht stayed the proceedings and referred the
question to the ECJ for a preliminary ruling.

Part I of this article examines the chief structural features of the postulate of
equality as encapsulated in EC law, and further analyzes the way affirmative action
was elaborated in accordance with a predominant utilitarian conception of justice.
Part II concentrates on the exclusion, by the Kalanke decision, of preferential
promotion based on gender from the EC domain of allocation. This comes as the
result of an atomistic interpretation of gender discrimination as well as a
consequence of the structure and limitation of the antidiscrimination principle that
both delineate the contours of a very limited framework of equality. In Part III, I will
subject both the qualification of "absolute and unconditional priority" upheld in the
Kalanke case, and the effects of the proviso at issue in Marshall, that alternatively
led to the prohibition and authorization of affirmative action, to critical scrutiny. I
argue that despite the claims of rigidity or flexibility that are attached to these
notions—in reference to the antidiscrimination principle—one view is no more free of
bias than the other. They are both rhetorics with all the limitations as well as the
possibilities that rhetoric offers. Then, in Part IV, I will show how the two rhetorical
segments—creative process and willful discursive operation—are joined together in
the Marshall decision and allow a twofold operation. On the one hand, the judges
could drop a dualist perception of equality, the formal and substantive facets of
which, when presented as distinct and separable goals, open to the more obvious
objections that—as shown by the Kalanke case—were thought fatal to affirmative
action. Also, the judges could discard a very narrow interpretation of gender
discrimination in order to move from a simple conception of equality to a more
complex one. On the other hand, the polyvalent rhetoric of the ECJ's judicial review
of affirmative action in the Marshall case consists of a necessary change that allows
the nexus of preferential treatment, the antidiscrimination principle, and a utilitarian
conception of justice to remain as is. Finally, I conclude that, unlike what could be
predicted under the Kalanke decision, promotion preference on the basis of gender is
possible from now on. Yet the reference to the proviso in Marshall is too formal,
akin to a ritual that must be performed, revealing evidence, but not related to any
theoretical platform. The ECJ has not yet determined the nature and the scope of
justification for affirmative action under EC law, leaving its legal contours rather
vague and incertain.

new voice, to claim a new source o f authority, and so on." See Heracles' bow - Essay on the
rhetoric and poetics o f the law, Madison: The University of Wisconsin Press, 1985, p.34.
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and rhetoric as a willful discursive operation to warrant affirmative action while
keeping antidiscrimination as the mediating principle that controls the meaning and
content of the equal treatment directive.

Discussion of affirmative action in Europe must first address the insurmountable
differences between the legal and institutional structures, as well as the cultural
particularities and policy making in two systems as different as the European
Community and the United States of America. Or, more precisely, it must focus on
what prevailing framework, regarding both the subject and the domain of equality
(i.e., the class of social goods to be allocated equally)," marks the limits of
affirmative action in the EC.
The European Community is primarily an economic entity and neither the
founding Treaty of Rome (1957) nor its subsequent amendments (hereafter "Treaty")
contain a list, catalog or charter of fundamental or human rights.*12 Nevertheless, the
European Court of Justice early on referred to some general principles of EC law
that include fundamental rights.13 In effect, these general principles take their
inspiration from several international conventions or declarations for the protection
of human rights to which the member states have adhered. Above all, they draw from
the common tradition of constitutional States in Western Europe where equality
belongs to central principles of both political systems and social order. Furthermore,
the Treaty imposes on the member states adherence to some basic principles
common to most international organizations.14 Among these principles, Article 119
provides the obligation for the member states to ensure equal remuneration for men
and women. Then, by conferring a direct effect15 to Article 119, the ECJ extended
u . See D. Rae et.al., Equalities, Cambridge: Harvard University Press, 1981, p.45.
12. A significant change was recently brought by the Amsterdam Treaty (June 1997) that
amends Article 117 of the Treaty of Rome. The new version refers to "The community and the
Member States, having in mind fundamental social rights such as those set out in the
European Charter signed at Turin on 18 October 1961 and in the 1989 Community Charter
o f Fundamental Social Rights." This is of particular significance since the ECJ said that the
objective of Article 117, although framed in the nature of a program, constitutes an important
aid for the interpretation of other provisions of the Treaty and of secondary legislation in the
social field. ECJ, Case C-72-3/91 Sloman [1993] E.C.R.I-887.
13. In a judgment of 1974, the judges declared that "fundamental rights form an integral part
o f the general principles o f law", the observance of which the ECJ ensures. ECJ, Case 4/73
Nold v. Commission [1974] E.C.R.491, para. 13.
14. Among other principles provided for by the EC treaty that can be labeled as human rights:
Article 7 prohibits all forms of discrimination on ground of nationality; Article 36 affords the
protection of industrial and commercial property; Article 48 aims to secure freedom of
movement for workers; Article 52 provides the right of establishment and to settle in a
member state and to pursue economic activities therein; Article 118 ensures the protection of
health and safety at work.
15. This is an original principle of community law, according to which, the community legal
order, independently of member states' legislation, creates obligations and rights that affect
their legal patrimony (that is, being refered to by individual in Court) and supersedes national
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I. The Fundamentals of Affirmative Action in EC Law

In 1957, at the time Article 119 was being drafted, the real purpose of
introducing such a disposition was to equalize social costs of production throughout
the Common Market. This occurred in order to prevent any distortion of competition
between businesses once the barriers to the free movement of goods and services
were removed, and in particular to avoid any social dumping due to differentials in
the cost of female work forces among member states. In spite of the framers' intent,
Article 119 has actually been pursuing a dual aim—economic and social—17 and
stands today as the cornerstone of a remarkably powerful and versatile European
equality law. In effect, the judges always recognized the social problems involved in
the construction of an economic community. Although their actions have never been
linear, the judges have always tried to maintain a social equilibrium in order to
balance the powerful economic ambitions which originally inspired the European
Community, as well as to resist the strong political and economic forces that have
often tried to turn the Treaty into an instrument to achieve a mere common market.
Therefore, the ECJ has played a major role in the mutation of national legal systems
in the past 20 years, and has greatly contributed to the construction of a common
legal patrimony, particularly in the field of gender equality. Recently, the Court again
considered gender equality paramount, and emphasized that "to tolerate [gender]
discrimination would be tantamount, as regards such a person, to a failure to

jurisdictions. Article 119 has been recognized as having a horizontal direct effect, that is
establishing obligations also for private employers. Following the ECJ's Van Gend en Loos
landmark decision, (i) all measures that carry explicit attribution of rights or obligations on
account of, or bom by individuals, and (ii) all measures that impose a well-defined obligation,
either on member states or on EC institutions, must be considered as directly applicable. Thus,
the measures of a regulation, which itself is by nature directly applicable, will produce no
direct effect unless they are sufficiently clear, precise and do not necessitate the addition of
other measures. On the other hand, the ECJ has recognized the possibility of directives to
produce a direct effect, in spite of the objection that might be raised that directives are
introduced into member states by acts of national law (Article 189). The directive has,
however, only a vertical effect, in that it imposes an obligation only on individuals with regard
to their member States. ECJ, Case 26/62 Van Gend en Loos [1963] E.C.R.5.
“ . ECJ, Case 149/77 Defrenne III [1978] E.C.R.1379, paragraphs 26 & 27.
This dual character of Article 119 was clearly emphasized by the ECJ in its Defrenne II
decision: "First ... the aim o f article 119 is to avoid a situation in which undertaking
established in states which have actually implemented the principle o f equal pay suffer a
competitive disadvantage in intra-Community competition and compared with undertaking
established in states which have not yet eliminated discrimination against workers as regard
pay. Second, this provision forms part o f the social objective o f the community". ECJ, Case
43/75 Defrenne II [1976] E.C.R.455.
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this obligation to all employers, and, subsequently, turned equality between male and
female workers into a fundamental principle of Community law the observance of
which the Court has a duty to ensure.16

Nevertheless, the economic rationale for the attainment of the principle of
equality has remained very strong. Since the beginning of the 1980s, the EC social
policy space19 has been characterized by a remarkable growth of policies of
efficiency, namely policies intervening in social matters on the grounds of market
efficiency. Henceforth, the capacity of the European Commission to promote a
voluntary policy against gender discrimination has been increasingly subordinated to
concerns of business efficiency, and more broadly, to the good functioning of the
common market. Consequently, affirmative action first emerged in the 1980s as an
economic instrument for the management of human resources, rather than as a
remedy aimed at implementing equality as a human right.20 Human resource
management (HRM) stood as a pivotal alternative for a mutual adjustment between
the objectives pursued by EC equality law and the interests of business pressing for
deregulation and labor-market flexibility. This adjustment presumes that human
resources and economic efficiency are inextricably intertwined, and that HRM can
function as a vehicle for legal reasoning on equality to seep into economic reflection.
The structural coupling of the legal discourse on equality and business interests
focuses on the "soft face" of HRM, and concentrates attention on the "human"
component of the expression "human resource management." "It argues that people
are a resource unlike any other; fo r most organizations the one resource which can
create value from the other resources. This is the resource whose creativity,
commitment, and skill can generate real competitive advantage. This most precious
resource therefore requires careful selection, extensive nurturing and development,

ls. ECJ, Case C -13/94 P v. S. and Cornwall County Council [1996] E.C.R.I-2165, para.22.
For the first time the ECJ was called upon in the context of transsexuals and concluded that
the scope of the equal treatment directive could not be confined to sex discrimination stricto
sensus but should also apply to discrimination arising from gender reassignment. Contrary to
expectations, this decision did not prevent the Court from concluding in a recent case
involving the refusal to grant travel concessions for an employee's partner of the same sex, that
EC Law did not cover discrimination based on sexual orientation; see ECJ, Case C-249/96,
Lisa Jacqueline Grant v. South-West Trains Ltd [February 17, 1998],
19. A policy space delineates a set of policies that are so interconnected that it is impossible to
make useful descriptive or analytical statements about one of the policies without taking the
other elements of the set into consideration. The internal structure of a policy space changes
over time with some policies growing as they gain public support and thereby affect the whole
dynamics of the entire considered policy space. G. Majone, Evidence, argument and
persuasion in the policy process, New Haven: Yale University Press, 1989, pp.158-161.
2°. See L. Charpentier, The Metamorphosis o f Affirmative Action: From Human Rights to
Human Resources, (in French), Ph.D. Thesis, Florence: European University Institute, 1997.
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respect the dignity and freedom to which he or she is entitled, and which the Court
has a duty to s a fe g u a rd 18

If equality has no price, it is nonetheless obvious that it has a cost. History
shows how firms determine their own strategies by following the essential rule of
their private interests (increasing their market shares, making their organizations
more competitive, maximizing their profits), rather than according to moral
exigencies. Therefore, turning affirmative action into a new tool for the management
of human resources could make firms' compliance with the principle of equality more
economically palatable and less painful. Yet boiling down equality to a mere
commodity undermines the ethic that EC legislation tries to foster in the workplace,
and removes the moral stigma that is associated with gender discrimination.
Furthermore, presenting discrimation just as another cost of doing business-like
wages or rents—undermines the responsibilities of firms, and eventually diminishes
equality's own intrinsic value. In the final analysis, this shift of concern from human
rights as it is reflected in litigation in the United States to human resources is a result
of the confluence in the European Community of a trend in which the conception of
justice is increasingly linked to some form of utilitarianism, and the fact that
affirmative action has never appeared as a centerpiece of EC equality law. The
notion of affirmative action only became part of the official vocabulary of the
Community in 1981 when the Commission invited the member states "to adopt
affirmative action programs in order to neutralise or overcome other than legal
obstacles against equal opportunities,"2122* Subsequently, in 1984 the Council of
Ministers adopted a recommendation on the promotion of affirmative action in favor
of women that encompasses a wide variety of "good practices" in order to
"encourage the participation o f women in the different activities and the sectors of
professionnal life where they are currently under-represented, particularly in the

21. C. Brewster, "European HRM. Reflection of, or challenge to, the American concept?", in
P.S. Kirkbride (Ed.), Human resource management in Europe. Perspective fo r the 1990s,
London: Routledge, 1994, p.57.
22. New Community Program fo r the promotion o f equal opportunities fo r women 1982-1985,
COM(81) 758 final, 9 December 1981, p.8. Nota Bene: Although affirmative action was
introduced in Europe under the expression of "positive action" (arguably in order to
distinguish it from the American controversies on the issue), I will refer to it as "affirmative
action" for the sake of analytical clarity.
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proper rewards and integration into the organization."2' Accordingly, bringing
women into a degree of higher participation in the workplace (both from a qualitative
and a quantitative point of view), by the means of affirmative action may ensure an
optimum use of human resources. Moreover, increase in labor efficiency maximizes
utility that, in turn, will lead to the achievement of the greatest net balance of
satisfaction for all the individuals belonging to the organization.
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sectors o f the future, and at higher levels o f responsibility in order to achieve better
use o f all human resources".23

With regard to the legality of affirmative action under EC law, the issue first
reached the ECJ in 1987 with the E. Delauche v. Commission o f the EC case,24
which was dismissed by the judges. The case involved an action brought by an
official of the European Commission, Ms. Delauche, seeking the annulment of the
decisions of the Commission both rejecting her application for a promotion as head
of division, and appointing a male candidate (Mr. Capogrossi) to the position. Her
argument was that such decisions were contrary to the principle of equal treatment
for men and women as a general principle of law. In her view, if several candidates
were considered equally suitable to fill a position, and one sex was significantly
underrepresented at the level in question, the rule should have been that preference
was given to the candidate of the underrepresented sex.25 The justification for her
position was based on "the fundamental importance o f the principle o f equality" so
that "the rule advocated above ought to be applied even if it is not enshrined in any
written provision".2627The ECJ dismissed Ms. Delauche's applications for annulments
and compensation, appealing to a utilitarian argument against affirmative action.
Since "the Commission considered that the interests o f the service would be better
served by the appointment o f Mr. Capogrossi than by the appointment o f Ms.
Delauche",21 the judges refused to consider the claim that the candidate belonging to
the underrepresented group should be entitled to preferential treatment. An individual
has only an equal opportunity right to the position for which she competes. The post
itself belongs to the allocating authority, who following the Court's constant
jurisprudence enjoys a wide discretion in the choice of the best candidate,28 and "the
requirements o f the duty to have regard to the interests o f the employee cannot
prevent the authority from adopting the measures it believes necessary in the
interest o f the service".29 The nature of the interpretation of EC equality law by the
ECJ appears, therefore, as very similar to the European Commission’s view of what
is an efficient administration.

"3. Article fib), OJ N° L 331/34 from 19.12.1984. Nota Bene', a recommendation is a soft law
instrument that has no binding force on the member states. Also, see infra note 110.
2‘. ECJ, 16 December 1987, Case 111/86 E.C.R.5345.
25. Paragraph 19 of the submissions and argument of the parties, p.5348. Ms. Delauche
supplied statistics disclosing that women were occupying less than 2% of the grades
considered, see paragraph 22. Also paragraph 12 of the Opinion of A.G. Darmon, p.5356.
26. Paragraph 19 of the submissions and arguments of the parties, p.5348.
27. Paragraph 9 of the Judgment, p.5360.
28. The appointing authority shall not be bound to give reasons for its decision as regards
promotion, even when some of the candidates are women. See paragraphs 15 & 17 of the
Judgment, p.5362 and paragraphs 4 & 7 of the Opinion of A.G. Darmon, pp.5353-5354.
29. Paragraph 26 of the Judgment, p.5363.
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Such a utilitarian perspective does not take seriously the distinction between
men and women but, on the contrary, tends to fuse them into one person—a human
resource-who will be guaranteed equal treatment in matters of pay, which, as
already mentioned, is covered by Article 119 of the Treaty and by directive

30. On Utilitarian justice and affirmative action, see M. Rosenfeld, Affirmative action and
justice. A philosophical and constitutional inquiry, New Haven: Yale University Press, 1991,
pp.94-115.
31. Paragraph 38 of the submissions and arguments of the parties, p.5350.
32. id. at paragraph 37, p.5350.
33. The Advisory Committee on appointments concluded that Ms. Delauche, Mr. Capogrossi,
and another male candidate were equally suitable to fill the vacant position.
3‘. Paragraphs 20 & 26 of the Judgment, p.5363.
35. See J. Rawls, A Theory o f Justice, Cambridge: Harvard University Press, 1971. In
particular pp. 189-190.

11

© The Author(s). European University Institute.
Digitised version produced by the EUI Library in 2020. Available Open Access on Cadmus, European University Institute Research Repository.

Thus, the ECJ's endorsement of a pure utilitarian perspective in order to
assess the legality of preferential promotion focused exclusively on social utility.30
This in turn allowed the judges to avoid the most troublesome problem of assessing
whether the pursuit of social utility frustrated Ms. Delauche's individual right to equal
opportunity. The plaintiff indeed argued that the Commission had not provided an
objective evaluation of each candidates. According to Ms. Delauche, the
Commission's absence of proper statement or reasons and confinement to such vague
notions as the "career profiles," "professional experience," and "personal qualities"
of the competitors,31 breached the principle of protection of her legitimate
expectations and failed to consider her interests as an employee. Her argument was
twofold: first, she referred to the solemn commitment of the European Commission
to an effective implementation of equal treatment for men and women in its own
organization as a general trend of the desirable policy.32 Secondly, she emphasized
her older age and seniority, her undisputed qualification33 to occupy the position, and
the fact that she had already acted as deputy and interim head of division. But the
judges dismissed her argument on the ground that the Commission did not "let itself
by guided by considerations unrelated to the interests o f the service".34 Therefore
the Commission's rejection of her application in favor of Mr. Capogrossi's appears as
the expression of a rational choice allocating social goods in order to maximize
utility; the correct distribution implicitly being the one that achieves the greatest
balance of satisfaction for the employee body. This utilitarian form of reasoning
espoused by the ECJ as a guiding framework in its first encounter with affirmative
action mistakes impersonality for impartiality, and rests on a decontextualization or
abstraction of the plaintiffs interests or aspirations. In fact, the ECJ's dismissal of
Ms. Delauche's claims reduces her to an "impartial sympathetic spectator"
identifying her desires to the interests of others as if they were her own.35

36. Directive 75/117/EEC of 10 February 1975 on the approximation of the laws of the
Member States relating to the application of the principle of equal pay for men and women; OJ
N °L 45/19 of 19.2.1975.
” . Article 5 of the equal treatment directive provides equal treatment with regard to working
conditions, including the conditions governing dismissal.
38. Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the
principle of equal treatment for men and women in matters of social security; OJ N° L 6/24 of
10.1.1979. Directive 86/378/EEC of 24 July 1986 on the implementation of the principle of
equal treatment for men and women in occupational social security schemes; OJ N° L 225/40
of 12.8.1986.
39. Directive 92/85/EC of 19 October 1992 on introduction of measures to encourage
improvements in the safety and health at work of pregnant workers and workers who have
recently given birth or are breastfeeding; OJ N° L 348/1 of 28.1992.
40. Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave
concluded by UNICE, CEEP and the ETUC; OJ N° L 145/4 of 19.6.1996. Within the
framework of the Social Protocol attached to the 1992 Maastricht Treaty (see infra note 119),
the Union of Industrial and Employers' Confederations of Europe (UNICE), the European
Trade Union Confederation (ETUC) and the Centre for European Entreprises with Public
Participation (CEEP) reached an agreement on parental leave on 14 December 1995, which
led to the Council directive of 3 June 1996.
Article 2(1) of the equal treatment directive provides that "... the principle o f equal
treatment shall mean that there shall be no discrimination whatsoever on grounds o f sex
either directly or indirectly by reference in particular to marital or family status".
“ . The "postulate of equality" encapsulates the normative proposition that all individuals are
morally of equal worth and assumes that the individual is the proper subject of equality. This

12

© The Author(s). European University Institute.
Digitised version produced by the EUI Library in 2020. Available Open Access on Cadmus, European University Institute Research Repository.

75/117/EC.36 Subsequently, the equal treatment directive 76/207/EC was adopted in
1976 in order to complete the EC domain of equality designed to ensure that member
states observe the principle of equality of employment between male and female
workers as regards: recruitment, the pursuit of their careers, vocational training,
working conditions, remuneration, dismissal.37 Social security matters are governed
by directive 79/7/EC as well as directive 86/378/EC38, and safety and health at work
by directive 92/85/EC.39 Finally, parental leave is provided for by directive
96/34/EC.40 Following Article 189 of the Treaty, a directive is binding on member
states as to the result to be achieved, but leaves them with a discretion as to the
social measures which they adopt in order to guarantee, within the framework laid
down by the directive, the promotion of equal opportunity for women. It must
therefore be concluded that the member states enjoy a reasonable margin of
discretion as regards both the nature of the measures set forth in Article 2(4) of the
equal treatment directive and the detailed arrangements for their implementation.
However, that discretion must be exercised within the confines laid down in the
directive itself that proclaims an imperative obligation of non-discrimination,41 in
respect of which member states enjoy no autonomy. Thus, laying down the
antidiscrimination principle as the mediating criteria in order to interpret the postulate
of equality42, the equal treatment directive allows only a very limited approach of

II. Antidiscrimination Principle and Simple Equality
Discussion of affirmative action in Europe must first address the chief features of
the legal and institutional structures, as well as the cultural particularities and
policy making in a system like the EC. Or, more precisely, it must focus on what
prevailing framework, regarding both the subject and the domain of equality (ie,
the class of social goods to be allocated equally),4344 marks the limits of affirmative
action in the EC.
As provided by the equal treatment directive and further mentioned in the
affirmative action recommendation, promotion in employment is to be allocated
fairly, and, therefore, belongs to the class of social goods that clearly fall within the
domain of equality under EC law. However, the question remains open as to whether
or not the EC domain of allocation covers a requirement for affirmative action in
order to reach equal representation of women and men at a given responsibility

postulate has been both the central tenet of liberal political theory and the cornerstone of the
constitutional tradition of Western European states. Since it is taken at a relatively high level
of abstraction, the postulate of equality cannot, by itself, specify which equalities and
inequalities are justified or legitimate, and thereby cannot mandate any particular interpretation
of equality. In fact, despite their different treatments of, and various perspectives on equality,
all liberal conceptions of justice are committed to the postulate of equality.
43. On antidiscrimination as the mediating principle of the Equal Protection Clause in the
context of the American Constitution, see O.M. Fiss, "Groups and the Equal Protection
Clause," in M. Cohen, Th. Nagel, Th. Scanlon (Eds.), Equality and Preferential Treatment,
Princeton: Princeton University Press, 1977, pp.84-154.
44. D. Rae et al. Equalities (Harvard University Press 1981) at 45.
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equality. Essentially, resorting to the antidiscrimination principle turns in boiling
down the words of the equal treatment directive to a provision that "prohibits
discrimination. 1,43 Thereby, adopting antidiscrimination as the prescriptive rule
requires that male and female workers be granted the same rights and opportunities.
Consequently, the postulate of equality is confined to a simple framework where the
principle of equal treatment takes one male worker as a norm, and is applied to all
female workers. The control exercised by the antidiscrimination rule upon the equal
treatment directive seeks to equalize rights at work, and focuses on the legislative
qualification rather than on the class of people that are being favored by the
classification entailed by affirmative action. Under this simple framework of equality,
as opposed to Walzer's complex equality, we shall see that there is no space for
preferential treatment.

Yet the claim that the EC domain of allocation does not cover a demand for
affirmative action in order to satisfy a claim for equal representation of men and
women at a given responsibility level (domain of account)49 appears, above all, as
<5. Following Rae the domain of allocation encompasses "the class o f things that a given agent
(or agency) presently controls fo r the purpose o f allocation ... [It] defines the range of
resources with which a given agent can act upon a demand for equality. No claim to equality
can be meaningfully addressed to an agent who controls no means fo r its satisfaction." D.
Rae et.al., Equalities, op.cit., p.48 (emphasis in the original).
“ . Aware of this literature, A.G. Tesauro considered, however, that he should "resist the
temptation to follow the trend" (paragraph 26 of his Opinion, p.3067). Not surprisingly, his
Opinion in Kalanke offered strongly critical appraisals and instigated a vigorous debate among
legal scholars. Subsequently, in an attempt to counter academic criticisms of the Kalanke case,
A.G. Jacob referred heavely to some articles and commentaries, a procedure that is
undoubtedly a sign of the intensity of the debate in Europe. Another sign can be found in the
notable increase of written observations from the member states in Marshall. In the Kalanke
case, only the British and French governments opposed the challenged provision and
submitted written observations to the Court on it. In the Marshall case they reiterated their
point of view but, this time, were opposed by the Austrian, Finish, Spanish and Swedish
governments as well as the Norwegian government (as a member of the European Economic
Area) who expressed their view in favor of the German legislation.
". Paragraph 46 of the Opinion of A.G. Jacob in Marshall.
", id. at paragraph 11.
Following Rae "A domain o f allocation is is attached to the agent to whom a demand fo r
equality is addressed, and a domain o f account is cited by the agent from whom such a
demand issues. This distance is an important source o f structural divergence: Does A’s
domain of allocation cover Ys domain of account? By "cover" we mean "contain all the
elements of", in Equalities, op.cit., p.49 (emphasis in the original).
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level.45 According to the Advocates Generals' Opinions in both the Kalanke and
Marshall cases, and in spite of the strong support of the doctrine in favor of the
implementation of such an affirmative action,46*there is not similar legal support.
Following their interpretation, unequal representation of women ought to be viewed
as the result of a "cocktail o f factors,A1 operating in domains of allocation other than
the sphere of work and, consequently, shall not involve any obligation of
compensation on behalf of the employer. Instead, by locating the causal link between
the underrepresentation of women and past discrimination in the social domains of
education and the family, the Advocates General emphasize the difficult equilibriums
between economic efficiency and social equality involved in affirmative action
judicial review. In their view, national authorities should have a far-reaching latitude
in the determination of facts and circumstances as equal or unequal based on respect
for the accountable legislator. Accordingly, A.G. Jacob concluded that "the Court is
not being asked - nor would it be appropriate fo r it to be asked - to rule on the
desirability o f ... affirmative action.,48 Affirmative action is a matter that should be
left to the legislature.

Consequently, "that which is necessary above all is a substantial change in
the economic, social and cultural model which is at the root o f the inequalities. "53*5
Therefore, A.G. Tesauro aptly focuses his analysis on the influence of the "social
structure which penalizes women, in particular because o f their dual role'64 as well
as "the disparity in education and vocational training [that] continues to
marginalize women on the employment markets.'65 His analysis appropriatly
construes gender discrimination as a process of dispersion and accumulation of
50. An atomistic mode of interpretation can be defined as it "relies on the establishment o f
direct unbroken mechanical links, [and] is suited to isolate extraordinary departures from
the norm that produce sharply defined sequences o f effects". M. Rosenfeld, Affirmative
action and justice, op.cit., p.334.
!l. This is a fixed position of the ECJ who hold that the equal treatment directive "is not
designed to settle questions concerned with the organization o f the family, or to alter the
division o f the responsibility between the partners" which is a matter for the member states
alone; see ECJ, Case 184/83 Hofmann v. Barmer Ersatzkasse [1984] E.C.R.3075, para.24.
On the other hand, despite the absence—under the Treaty—of Community's legislative
competence in the field of education, the ECJ has developed a jurisprudence relating to
educational matters by reference to other Treaty provisions like the principle of non
discrimination on the grounds of nationality (Art.7) for students, and Article 128 of the Treaty
providing that the Community can "lay down the general principles fo r implementing a
common vocational training policy".
5a. Paragraph 24 of the Opinion of A.G. Tesauro in Kalanke, p.3066 (my emphasis).
53. id. at para.28, p.3067.
5\ id. at para. 14, p.3060.
5S. id. at para. 19, p.3063.

15

© The Author(s). European University Institute.
Digitised version produced by the EUI Library in 2020. Available Open Access on Cadmus, European University Institute Research Repository.

the result of an atomistic mode of interpretation of gender discrimination.50 The
Advocates Generals' reasoning relies on the disconnection of facts from the context
in which they are embedded, or, in other words, proceeds through a
decontextualization of equality as a social problem, and its extemalization from the
workplace. While analyzing the discrimination of women in the workplace, A.G.
Tesauro mentions "disadvantages" or "disequilibriums" that would not be the
product of separable or clearly definable acts of the employers, but the mere
reflection inside the organization of "external" discrimination which has been
occurring in the private sphere and the educational system. Since private life is
reputed not to be covered by the equal treatment directive51, it results that EC law
shall not govern the domain of allocation that encompasses the social goods targeted
by the relevant domain of account. Furthermore, A.G. Tesauro emphasizes that
"under-representation o f women in a given segment o f the employment market,
albeit indicative of inequality, is not necessarily attributable to a consummate
determination to marginalize women, "52 he recombines factual considerations into a
mechanistic and causal chain. Accordingly, this results in no apparent linear and
direct link between the employer's behavior (the lack of evidence concerning a
violation of equality law) and the situation of women in the organization.

This reasoning is implicitly based on an analysis of the work organization as a
sphere of justice where power-based and gender-related considerations would not
interfere in the allocation of social goods and positions (as reflected by the use of
neutral terms like "disequilibriums" or "disadvantages"), or, in other words, would
only be the "local" reflection of societal relations. Arguably, firms embody, following
Walzer's terminology, a particular sphere o f justice presenting specific values and
5S. See M. Walzer on "A theory o f goods" and "Dominance and monopoly," in Spheres o f
justice. In defence o f pluralism and equality, Oxford: Basic Blackwell, 1983, pp.6-13.
57. None of the Advocates General provided any statistics or comparative analysis in support
of the assertion as regards the disparity of qualifications between men and women. This is
unfortunate since, particularly in the Marshall case where schoolteachers are involved,
statistics may have enlightened the fact that, as emphasized by Walzer, "dominance [of certain
social goods] is a more elaborate social creation, the work o f many hands, mixing reality and
symbol." In Spheres o f Justice, Ibid., p.l 1.
M. On the concepts of "simple" and "complex" equality, see M. Walzer, Spheres o f Justice,
Ibid., pp. 13-20.
Paragraph 13 of the Opinion of A.G. Tesauro in Kalanke, p.3060.
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inequalities that superimpose and reinforce each other. Although his reasoning
reflects an understanding of the complexity of the distributive arrangements of social
goods in society, it only focuses on the monopoly that lingering sexist attitudes have
given to men on privileged educational tracks or traditional family roles, and does
not challenge the dominance of these goods in the workplace.556 In other words, A.G.
Tesauro's analysis shows how the possibilities of professional development for
women are constrained by interrupted or incomplete careers (due to pregnancy,
childbirth, the unequal division of family duties) as well as—presumably—unsuited or
insufficient qualifications.57 Although the simple framework of equality58 sketched
by A.G. Tesauro captures the cumulative process of inequalities, it fails to establish a
set of relationships between men's more favorable position in the private sphere and
their dominant position in the workplace. Instead, it takes equality as a simple
distributive condition following which, if both female and male candidates have
equivalent qualifications, then they are equal. Education being presented as a
prevailing social good that extends equality through the other spheres of social fife, it
suggests that female candidates in the Kalanke and subsequent Marshall case, "have
had [i.e., in the educational sphere] and continue to have [i.e., in the workplace]
equal opportunities: they are therefore on an equal footing on the starting blocks'69
with their male contenders. This reflects a mechanistic and linear vision of education
and vocational training as a multiplication phenomenon through a conversion process
that extends to social goods like work positions. In such a conceptual framework,
affirmative action giving precedence in promotion to women in the workplace in
order to remove past discrimination that has occurred in other spheres, does not
appear to serve a genuine compensatory purpose, but only to afford its beneficiaries
an unfair advantage.

By focusing on monopoly (of higher levels of education, of role as head or
breadwinner of the family) and not dominance as the central issue, the atomistic
approach of the social problem of equality adopted by the Advocates General
conveys this vision of the firm as a community of men and women bound together by
a common interest and, accordingly, as a social order in which the traditional rules of
appointment, evaluation and promotion of men and women would be governed by
the same neutral criteria. As a result, instead of presenting the work organization as
an autonomous sphere of distribution, the Advocates Generals' reasoning consists in
building spatial (private sphere/workplace) and temporal (time of education/working
life) boundaries that are unable to stop the spillover of inequalities from one sphere
to another. In effect, stereotypical attitudes and traditional conceptions of sex roles
that cause female presence in some sectors, particularly at management level, to be
marginal, may not impose on any particular agent of allocation an individualized duty
of compensation.
On the contrary, affirmative action, the purpose of which is to enhance
women's participation in the workplace, implies that, following Walzer, and
acknowledging pluralism, "we should focus on the reduction o f dominance - not, or
6°. J. Elster, Local justice. How institutions allocate scarce goods and necessary burdens,
New York: Russel Sage Foundation, 1992.
See J. Bunel, "Le réenchantement de l'entreprise", Sociologie du travail, N°3, 1986,
pp.251-264; G. Lipovetsky, "Les noces de l'éthique et du business", Problèmes économiques,
N°2.276, 1992, p.5.
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commanding obedience to their own internal principles or rales. The specificity of a
principle of justice ruling in a particular sector of social life, in contrast with rales
that govern global society, has also been analyzed by Elster under the appellation of
"local justice". This concept refers to rare resources and necessary charges
characterized both by their homogeneity and indivisibility, the allocation of which at
intermediate levels is provided by relatively autonomous institutions.*60 The concept
of local or adaptive justice is illustrated by the twofold movement of
deregulation/flexibilization that took hold of Europe in the 1980s. The incapacity of
public authorities to reconcile economic growth (although limited) to spiraling
unemployment, has given a central position in the social, political, and cultural life of
industrial societies to firms. After what may appear as a failure of State regulation to
fight against economic crisis, deregulation meant to hand responsibility over business
in order to overcome the impasse of unemployment and stagnation of economic
growth. Thus, the "re-enchantment'' of the firm61* which took place explicitly
acknowledged the autonomy of the firm, of its culture and presented it as a
consensual community capable of creating "law" (through the creation of a
"corporate culture") in order to adapt its rales as closely as possible to its own
workforce.

“ . M. Walzer, Spheres o f Justice, op.cit., p. 17.
“ . Following Walzer, "The critique o f dominance and domination points toward an openended distributive principle. No social good X should be distributed to men and women who
possess some other good ¥ merely because they possess Y and without regard to the meaning
ofX." Ibid., p.20 (emphasis in the original).
“ . Interrupting the conversion of education into other social goods in the workplace when
there is no intrinsic connection between them would allow a breakup of the firm's policy of
recruitment, which consists, in practice, of requiring women to have higher qualifications than
men, especially for position at high responsiblity levels.
65. This attribution of a "retreating" professional identity to women (and not the identification
by them to a group in retreat) conflicts directly with utilitarian justice which main thrust
"against preferential treatment in favour o f disadvantaged groups is that it lowers the rate o f
efficiency o f the system by jeopardizing the social commitment of the best"; see note 9 in the
Opinion of A.G. Tesauro in Kalanke, p.3058 (my emphasis). Also see infra note 102 on the
concept of choice.
66. For instance, part-time work, so often presented as a form of work "chosen" by women
(they represent 80% of part-timers in the European Union) in order to reconcile their
professional and family lives, remains far more affected by the inequalities which are largely
attached to atypical forms of employment: low qualified, low paid jobs, fewer responsibilities,
and, in most countries, exclusion from several legal and professional benefits (health insurance,
pension, unemployment). It can also entail exlusion from benefits contained in collective
agreements, such as those associated with seniority, dismissal, access to paid vacation,
parental leave, access to vocational training, as well as some social services sometimes
provided by the firm (child care, transportation, etc.).

18

© The Author(s). European University Institute.
Digitised version produced by the EUI Library in 2020. Available Open Access on Cadmus, European University Institute Research Repository.

not primarily, on the breakup or the constraint o f monopoly.,62 Consequently, firms
should be treated as autonomous systems presenting a complex network of power
relations, collective identities and internal representations articulated through values
and symbols that shape the relationships and, consequently, the distribution of social
goods among their members. In this complex framework of equality, affirmative
action constitutes a means to interrupt the conversion process of social goods
(education, family responsibilities) into other goods, positions or charges when there
is no intrinsic connection between them, thus breaking the vicious cycle that turns
them into means of domination.63 Arguably, reference to the disparity in education
between men and women in general was irrelevant in both the Kalanke and Marshall
case, since—as required by the challenged German laws-the female candidates were
found to have qualifications equivalent to their male contenders.64 Seemingly,
pointing out women's dual role in the family suggests that they belong to a
"retreating" group in the labor market, the consequence of which tends to turn
equality into a catch-22. Generally, this concept implies that ultimately
"disequilibriums" between men and women in some sectors or levels of
responsibility may be due to women's lack of investment in their own careers.65
Accordingly, differentials of benefits and opportunities associated with some
"female" jobs could not be ascribed to discrimination but simply to the price of
women's prior investment in the family.66*On the other hand, when, as in the Kalanke

In a simple equality framework, societal discrimination (i.e., discrimination
that has been occuring within spheres of interaction other than the workplace) does
not provide a sufficient justification for affirmative action which "may not be
regarded, even less employed, as a means o f remedying, through discriminatory
measures, a situation o f impaired inequality in the past. 'f>1 While A.G. Tesauro
makes clear that the equal treatment directive permits gender-conscious pursuit of
equal opportunity but not of equal results68, a right to precedence for women appears
as "a violation o f a fundamental value o f every civil society: equal rights, equal
treatment fo r all.l69 It is noteworthy that, in the Delauche case, A.G. Darmon, on
the contrary, pleaded in favor of the adoption of a system of quotas for recruitment
and promotion, but he too concluded that "in Community law such measures may
only be taken by the legislature, and until the adoption o f such measures, the
legality o f which the Court would have no doubt be called upon to review, there is
only one rule which can be applied, that o f sexual neutrality. "70 In the final analysis,
following A.G. Jacob, "whether or not such a policy is desirable or appropriate is
however a matter fo r the legislature, not this Court, whose role in [the Marshall]
case, as in Kalanke, is to interpret the existing legislation. Any attempt by the Court
to tailor the result to policy, however attractive it may seem, should be resisted. "7I
In the EC institutional architecture, the power to legislate belongs to the
Council of Ministers, an institution composed of the leading figures of the national
executive branches.72 Nevertheless, and in spite of its form as an international
agreement, the Community Treaty constitutes a "new legal order" of international
law the subjects of which are not only the member states but also their nationals
61. Paragraph 19 of the Opinion of A.G. Tesauro in Kalanke, p.3063.
. "To my mind, giving equal opportunities can only mean putting people in a position to
attain equal results and hence restoring conditions of equality as between members o f the two
sexes as regards starting points ...B y giving priority to women, the national legislation at
issue therefore aims to achieve equality as regards the result, or better, fa ir job distribution
simply in numerical terms between men and women. This does not seem to me to fa ll within
either the scope or the rationale o f Article 2(4) o f the directive." id. at para. 13, p.3060.
M. id. at para.28, p.3067.
°. Paragraphs 14 & 15 of the Opinion of A.G. Darmon in Delauche, p.5356.
7l. Paragraph 46 of the Opinion of A.G. Jacob in Marshall.
12. Though admittedly only on the basis of proposals submitted to the Council of Ministers by
the Commission. Under the Maastricht Treaty, a power of co-decision was granted to the
European Parliament in a restrained number of issue areas while it remains either in a purely
consultative or cooperative role in most important areas.
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and Marshall cases, qualified women apply for promotion - thus showing their
commitment to work - their family duties may still conflict with the interests of the
organization, and, consistent with a utilitarian conception of justice, may preclude
any preferential promotion in their favor.

73. ECJ, Case 26/62 Van Gend en Loos [1963] E.C.R.5. In 1986, the Court introduced, for the
first time, the concept that the EC treaty is the "basic constitutional charter" of "a Community
based on the rule o f law"', see ECJ, Case 294/83 Parti écologiste 'Les verts' v. European
Parliament [1986] E.C.R.1356, para.23.
4. The reader may want to look at the substantial work of Professor Joseph H.H. Weiler on
this issue.
75. See supra note 15.
76. In its Costa v. ENEL decision, the ECJ announced for the first time the doctrine of
Community law supremacy over all conflicting national rules, including constitutional norms
and the provisions on fundamental rights they contain. ECJ, Case 6/64 [1964] E.C.R.585.
7. Following A.G. Federico Mancini, the ECJ "has sought to 'constitutionalise' the Treaty,
that is to fashion a constitutional framework fo r a quasi-federal structure in Europe", in "The
making of a Constitution for Europe", Common Market Law Review, Vol.26, N°4, 1989,
p.596.
7*. As already mentioned, the 1984 recommendation on affirmative action has no binding effect
on the member states. Originally, the Commission, encouraged by the European Parliament,
thought of submitting a proposal of directive to the Council of Ministers. This is a legislative
instrument, that, on the contrary, binds every member state to which it is addressed as to the
result to be attained. On the failed attempt to introduce a directive on affirmative action in the
early 1980s, see L. Charpentier, The Metamorphosis o f Affirmative Action: From Human
Rights to Human Resources, op.cit., pp. 17-60.
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upon whom it confers rights that become part of their legal heritage.73 This is not the
place for a thorough analysis of the constitutional-like structural and material
doctrine of the ECJ74, the principal aspects of which are the direct effect75 and
supremacy76 of EC law, as well as its jurisprudence regarding the fundamental rights
of people. It is sufficient to remember that, unlike most Constitutions, the Treaty
does not safeguard the fundamental rights of individuals, and that the
"constitutionalization" of the Treaty by the ECJ77 aimed precisely at removing or
reducing this difference. Consequently, as already mentioned in Part I, the Court
created a Constitutional Charter of Human Rights inspired by (but not derived from)
the constitutional traditions of member states as well as international treaties for the
protection of human Rights (in particular the 1950 European Convention for the
Protection of Human Rights). In the Kalanke and Marshall cases, the delicate issue
lies in the legitimacy of the ECJ to fill a gap in the EC legislation after a failed
attempt by the competent political body (the Commission and the Council of
Ministers) to pass a directive on affirmative action.78 In this respect, it is remarkable
that the critique of the Court that emerged in a vast debate—including the European
Parliament, the Commission and academia-caused by the Kalanke decision has
disappeared with the position adopted by the Court in Marshall. It has been replaced
by a consensus on a solution that appears to be the correct one in regard to the
requirement of effectiveness of EC law which, in turn, proceeds from the
fundamental awareness that the Treaty serves as a Constitution of a European
Community based on the rule of law.

Yet any attempt to determine under what conditions affirmative action may be
deemed permissible is immediately confronted by the symbolic status of the
postulate of equality. Following Westen, the principle of equality is, per se, a
"surface phenomenon,’*1 the meaning of which is derivative since all theories
propose equality in some respect, consistent with their own objectives as regards the
welfare of men and women. Accordingly, equality as a principle is too indeterminate
” . "This confirms that the objective [o f Article 2(4)] is substantive equality". See paragraph
15 of the Opinion of A.G. Tesauro in Kalanke, p.3061 (emphasis in the original).
8”. P. Ricoeur, "Le juste entre le légal et le bon", Esprit, Septembre 1991, p.7.
!1. P. Westen, Speaking o f equality: an analysis o f rhetorical force o f 'equality' in moral and
legal discourse, Princeton: Princeton University Press, 1990.
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The effectiveness (or effet utile) doctrine is a corollary to the teleological
method of interpretation adopted by the ECJ judges in order to apprehend the
meaning of Community law in light of its purpose. Accordingly, once the purpose or
end of a legal provision is clearly identified, the detailed terms shall be interpreted in
order to produce the desired effect. As emphasized by A.G. Tesauro, equality of
opportunity is not an end in itself, since its pursuit is subordinated to the attainment
of substantive equality.79 Yet the Advocates Generals' attempts to delineate the
domain of equalities (the classifications deemed fair, those unwarranted under EC
law) to ensure that the fundamental principle of equality retains its effectiveness, are
perverted by a formal respect of formal equality, which, eventually, constructs a
domain of impossibilities. In fact, construing the notion of equality through a series
of binary oppositions (formal/substantive, flexible/rigid, point of departures/points of
arrival) seems to refer equality to a pure mechanics devoid of reason. In fact, when
formal equality is separated from substantive equality, it remains illusory and empty
of all substance tantalizing the very people the law was made for; it is a cruel
illusion. On the contrary, the proclamation of a principle of equality, and its
inscription in the Treaty, reveals a logic that entails a process departing from more
formal sequences to reach less formal sequences, in order to progressively
encompass and integrate the diversity of groups and the heterogeneity of individuals'
situations as regards their effective access to the rights and protections provided for
by the EC equality directives. From this point of view, the inscription of a principle
of equality in a text of law itself represents a substantive step - or a less formal
sequence - in respect to the preceding state of affairs. Consequently substantive
equality is not a "state" that could easily be defined, but an on-going process (with its
advances, obstacles and setbacks). While the process of concretization of the
principle of equality moves further away from legal formalism, its final objective is to
get closer to the substantive normative objective that is purposed as desirable by the
legislation itself. In sum, the formal principle of equality enables us to envision its
objective from afar or, in other words, with its inscription in the law, equality has
been given a sense, that is, not only a meaning but also a direction.80

The antidiscrimination criteria reduces the principle of equality as established
by the equal treatment directive to a purely formal requirement, insisting that like
cases be treated alike. As I have already shown, in building on female and male
competitors' equal qualifications, the antidiscrimination principle takes, in fact, the
man as a norm and assumes that women are like men and—through a simple
conversion process of education—are placed in the same position in the workplace.
Then, the antidiscrimination principle provides that women and men are entitled to
equal treatment as regards access to employment, vocational training and promotion,
and working conditions. But, as I will demonstrate in the next section of this article,
it is inappropriate to define different standards according to whether men or women
are involved. As a result, the antidiscrimination principle tends to fuse affirmative
action with any other classifications regardless of the fact that these do favor or, on
the contrary, are potentially indirectly discriminatory for women themselves. Last but
not least, the antidiscrimination principle does not allow a proper judicial review of
the fitness between the means (the classification established by the German laws at
issue) and the ends (the objective to be achieved by their implementation) of the
legislations referred to the Court in view of an interpretation of Article 2(4) of the
equal treatment directive. The question of fitness or proportionality of means and
ends considers the salience of "quotas" in favor of women in order to further gender
equality in the public sector and to eliminate gender discrimination.
In their respective Opinions, both Advocates General Tesauro and Jacob
assessed preferential treatment of women in promotion as being badly tailored as a
82. M. Rosenfeld, Affirmative action and Justice, op.cit., pp. 145-155.
O.M. Fiss, "Groups and the equal protection clause", in M. Cohen, Th. Nagel, Th. Scanlon
(Eds.), Equality and Preferential Treatment, op.cit., p.85.
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and can support so many theoretical stances that it is of very little use in indicating
which equalities and inequalities (beyond the very extreme cases of first order
discriminations) are warranted. Therefore, judges need a mediating principle82
designed to equip them with greater guidance in their interpretation of the postulate
of equality contained in EC law. In their separate Opinions, Advocates General
Tesauro and Jacob prescribed that the antidiscrimination principle, already
extensively applied in the ECJ jurisprudence, should also be used as the mediating
principle in the affirmative action cases at issue. But, a closer look at the
antidiscrimination principle reveals that, again, it "embodies a very limited
conception o f equality", or simple equality which is "confined to assessing the
rationality o f means. "83 On the other hand, it ignores the desirable social end
pursued by the legislation and, therefore, does not exemplify the teleological method
usually favored by the Court in order to promote the achievement of the objectives
pursued by the Treaty.

s\ "It is only too obvious that such difficulties will certainly not be resolved by means o f
quota systems and the like, which are even irrelevant to that end;" paragraph 18 of the
Opinion of A.G. Tesauro, p.3063 (my emphasis). "A gender-specific measure will not to my
mind be proportionate to the aims o f remedying specific inequalities faced by women in
practice and promoting equal opportunity if the same result could be achieved by a genderneutral provision-," paragraph 43 of the Opinion of A.G. Jacob in Marshall.
In order to counter the criticisms directed at the Kalanke decision and to keep, this time
again, the judges in a purely "value-neutral" position, A.G. jacob emphasized that "Having
found the national rule [at issue in Kalanke] to be prohibited by the Directive, the Court had
no need to consider the question of proportionality; the criticisms directed at the Court by
some commentators on that ground cannot, therefore, be regarded as well founded. Other
commentators wrongly assume that the Court found the rule disproportionate and fo r that
reason unlawful". Paragraph 22 of his Opinion in Marshall (my emphasis). This illustrates
how the concern expressed by A.G. Jacob is strictly limited to an inquiry as to the degree of fit
between a means and a purpose which, ultimately, does not consider the result purported both
by the EC directive and the challenged legislation as the issue.
“ . id. at para.42.
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means to root out injustices that, as already mentioned, spread outside the limits of
the workplace.84 Under the antidiscrimination principle, their evaluation of the lack
of fitness of the affirmative action clauses at issue focused on means, not ends,
thereby insulating the judges from evaluating the meaning of such a measure in the
light of its purpose.85 Thus, following the Opinion of A.G. Tesauro, the ECJ
invalidated the affirmative action clause contained in the Bremen law in a judgement
the excessive conciseness of which precluded the judges from passing on the merit
or importance of its end. In the Marshall case, A.G. Jacob recommended that the
Court should, again, resist any temptation to substitute its view of the matter for that
of the member states which "retain the power" to adopt affirmative action.86
Accordingly, his Opinion maintained the antidiscrimination principle as the
appropriate criterion for judicial review in order to avoid an excessive interpretation
of Article 2(4) that, in his view, would have amounted to creeping judicial
legislation. In equality, issues of substance and constitutional limits are intricately
connected in a sensitive political context, and, on ruling on affirmative action, the
options for the Court seem to appear either political and ideological or
constitutionally weak. However, in their Marshall decision, the judges did not
upheld A.G Jacob's Opinion, and adopted a new approach in order for the principle
of equality to reach its "effet utile" without blatantly bypassing the member states in a
strategic area of lawmaking. The appropriation of a rhetorical device (the proviso
provided for by the Nordhrein-Westfalen equality law) allowed the ECJ to
implement a more complex approach of equality without formally having to adopt a
substantive-instead of the limited antidiscrimination criteria-as a new principle of
interpretation of the postulate of equality contained in EC law. Thus, the judges
could avoid the more vexing problem of division of social competencies between the
Community and the member states.

In the Kalanke case, the judges ruled out the affirmative action clause contained in
the Bremen law arguing that it would otherwise "guarantee women absolute and
unconditional priority fo r appointment or promotion, " and hence would "go beyond
promoting equality o f opportunities and overstep the limits o f exception in Article
2(4) o f the Directive.'*1 In doing so, they upheld the conclusion of A.G. Tesauro,
who emphasized "the element o f arbitrariness inherent in any preferential
treatment which is mechanically confined to the under-represented group and
based solely on that ground. "88 Notwithstanding any appearance to the contrary, the
affirmative action clause at hand was, in fact, neither absolute nor unconditional.
Every such allegation seems to be inherent in the expression "quota", a word that can
be twisted and manipulated to appear as a glaring violation of the principle of
equality.
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ITT- Affirmative Action through the Looking-Glass: Making Sense of Kalanke
and Marshall

Although the "decision quotas" (as they are referred to in Germany) relate to
the relative proportion of male and female workers in the relevant higher grade post,
the means used to attain the target (50% of the workforce) do not allow an
unrestricted use of preferential treatment which, consequently, would fall outside the
derogation provided for in Article 2(4) of the equal treatment directive. First of all, it
does not fix a mandatory percentage of positions reserved for women (all positions,
as a result, remain open to both sexes). Secondly, it requires women to demonstrate
that they possess a qualification equivalent to their male counterparts. Finally, the
law does not lay down a specific period of time to conform to the target. The
confusions that have too often surrounded the term "quota" are reflected in the
Opinions of the Advocates General themselves. A.G. Tesauro distinguished the
measure at issue from a "strict quota" and stressed, on the other hand, its
subordination to the prerequisite of an equivalent qualification,89 which clearly
contradicts its alleged "mechanical" character. The considerations of A.G. Jacob are
particularly enlightening as regards the imbroglio that surrounds the notion of quota.
Unlike A.G. Tesauro, he came to the conclusion that the national rule at issue in
Kalanke was, in fact, neither absolute nor unconditional. But, although he
acknowledged that the quota at hand in the Marshall case can be subject to
exceptions, he still concluded that, no matter what, such a quota granted women
"'automatic' priority. "90

Paragraph 22 of the Judgment of the Court in Kalanke, p.3078.
Paragraph 24 of the Opinion of A.G. Tesauro in Kalanke, p.3066.
” . id. at para. 10, p.3059.
9°. Paragraph 28 of the Opinion of A.G. Jacob in Marshall.
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In their attempt to assimilate affirmative action to a sex-discriminatory
provision that, as such, shall be prohibited by the equal treatment directive, the
Advocates General made an analogy by speaking of affirmative action in terms of
legislative protection. Legislative protections consist mainly of the remains of ancient
labor laws that, when capitalism was seen as an assault on the family and a
disruption of domestic bonds, had traditionally protected women and children from
the market. Also, child labor laws, the shorter working day, restriction on the work
women might do, or prohibition of night work were efficient ways to push women
back to the margin of the labor market, to present their activities as "less legitimate"
than men’s, and the domestic sphere as a woman's true place. Nowadays, the
protective legislations refer to contracts of employment or collective agreements that
provide special rights to women. Their effects are ambivalent since they tend to
maintain a perception of women as the less reliable part of the workforce, and
reinforce their alleged prior commitment to the family. As such, legislative
protections are prohibited by Article 2(3) of the equal treatment directive when they
entail a difference of treatment which is not strictly linked to the biological condition
of women (pregancy and maternity), but relate to all women as such.93 The syllogism
used by the Advocates General concentrates on the qualification ("measures based
on sex") rather than on the classes of people affected by the special treatments at
issue, and boils down affirmative action to a "special right for women" that could not
enter the derogations provided by Article 2 of the equal treatment directive since it
does not relate to the protection of women in relation to maternity. Consequently,
S1. Paragraph 11 of the Opinion of A.G. Tesauro in Kalanke, p.3059 (my emphasis).
” . See paragraph 22 of the Opinion of A.G. Tesauro in Kalanke, p.3065, and paragraphs 23,
31, 32 & 36 of the Opinion of A.G. Jacob in Marshall.
” . ECJ, Case 312/86 Commission v. France [1988] E.C.R.6315.
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In the final analysis, the rhetorical shift from a preferential measure aiming at
achieving a ratio of men and women in a given wage bracket (which is further
restricted to qualified applicants) to its eventual presentation as an "absolute and
unconditional" quota, tries to persuade the Court that "it is true that any specific
action in favour o f a minority or, in any event, weak category conflicts with the
principle o f equality in the formal sense.'m Under the antidiscrimination principle,
such an action-regardless of its degree of rigidity or flexibility-stands as a clear
prima facie infringement of the principle laid down in Article 2(1) of the directive
providing that the principle of equal treatment means that "there shall be no
discrimination whatsoever on ground o f sex either directly or indirectly." In effect,
as already mentioned, the antidiscrimination principle focuses on the legislative
qualification rather than on the class of person being favored by the challenged
classification. Consequently, affirmative action is presented in both Advocates
Generals' Opinions as a measure that grants women priority in obtaining a promotion
solely by virtue o f their sex.92
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defining affirmative action as connected to women's sex but not concerned with the
protection of pregnancy and maternity, results in affirmative action being considered
discriminatory unless it is couched in "gender-neutral terms. F r o m the Advocate
Generals' analogy, it stems that Article 2(4) of the equal treatment directive would
exclude any kind of preferential treatment and the only appropriate forms of
affirmative action would be restricted to the organization of work (flexible work
schedules, systems for child care, measures taking into account periods of leave for
family reasons), as well as measures of educational guidance and vocational training
that, in practice, would mainly benefit women.95
On a closer examination, the sole value of the analogy between affirmative
action and protective legislation is to formulate a hypothesis for verification by
induction. In effect, this symmetrical analysis is weak since, unlike legislative
protections of yore, affirmative action is not motivated by the desire to cast women
as inferior or to deprive them of equal autonomy and equal choice in their
professional future. Instead of drawing a necessary border between legislative
protection and affirmative action, the Advocates Generals' dialectic leaves them both
in a kind of no man's land of "measures for women," which preclude the Advocates
General having to engage in normative arguments in order to challenge openly
affirmative action and refute its legitimacy. Their reasoning consists rather in
triggering doubts about the meaning and purpose of affirmative action as possibly
based on outmoded considerations of social nature regarding the role of women, or
as measures that could lessen women’s employment opportunities by making them
less attractive in economic terms. Arguably, drawing on the analysis of both
Advocates General Tesauro and Jacob themselves, the underrepresentation of
women in the spheres of activity singled out for affirmative action is due to the
lingering effects of past-discrimination. Although, as already mentioned, both
Advocates General found sexist social attitudes and structures to be irrelevant as a
basis for promotion preference, it appears, nonetheless, that, strictly speaking, a
woman is to be promoted not "because she is a woman" but on account of past
discrimination which marginalizes female presence in some sectors or levels of
responsibility. Consequently, the symmetrical pattern adopted in order to liken the
effects of legislative protections to those of affirmative action is superficial and the
claim that the latter is equivalent to reverse discrimination against men is entirely
unconvincing.
Although the implementation of affirmative action undeniably reduced the
promotion prospects of Mr. Kalanke and Mr. Marshall, the crux of the problem is
9‘. Paragraphs 43 & 44 of the Opinion of A.G. Jacob in Marshall.
Paragraphs 18 & 19 of the Opinion of A.G Tesauro in Kalanke; paragraphs 43 to 45 of the
Opinion of A.G. Jacob in Marshall.
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In fact, A.G. Tesauro's statement may make affirmative action even more
necessary in view of a prompt implementation of equal opportunities between men
and women. It seems that this is the conclusion the judges reached in their Marshall
decision when they refered to the deep-rooted prejudices and stereotypes regarding
the roles and capacities of women, that so far have tended to benefit men in the
allocation of positions in the workplace.97 Furthermore, the judges considered that,
this time, the proviso provided for by the Nordhrein-Westfalen law precluded that
men would be foreclosed from competing for a promotion which, consequently,
would exclude any disproportionate adverse effect on the group of male workers. In
reality, the proviso is not sufficient to justify the ECJ's drawing a line between
permissible (Marshall) and unwarranted (Kalanke) affirmative action. The source of
much of the proviso's conceptual appeal is rhetorical in nature, that is, the exception
56. Paragraph 24 of the Opinion of A.G Tesauro in Kalanke, p.3066.
” . See paragraph 29 of the Judgment in Marshall.
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whether such a decrease in chances puts them in a worse position than they would
have been without any practice or pattern of gender discrimination. In the Kalanke
and Marshall cases, any allegation of a disproportionate impact of preferential
promotion on innocent male employees is shallow since, ultimately, affirmative
action does not take away from them anything they have rightly earned—especially
since there is no such thing as a "right to be promoted." As a matter of fact, the
female candidates were, in both cases, recognized as being equally qualified.
Arguably, the employers properly balanced the qualifications of all eligible
candidates for the promotion, and affirmative action was only used as a tie-breaker.
Yet, according to A.G. Tesauro, the burden on male employees would stem from the
uncertainty surrounding the temporary nature of the quota. He emphasizes that "it is
not clear ... whether [the quota] will be repealed on the day when the fateful figure
o f 50% is reached or whether it will continue to be triggered whenever the number
o f women falls below the prescribed level: in any case, it is reasonable to suppose
that a very long time scale will be involved".96 Following A.G. Tesauro's line of
reasoning, the fact that the Bremen equality law does not impose a time limit nor
provide a fixed or reasonable time for female representation to be brought in line
with the 50% target, grants women an advantage for an indefinite period. As a matter
of fact, nobody would deny the existence of a hiatus between the time necessary to
achieve substantive equality and, on the other hand, the idea of time as reflected by
the notion of "temporary measure" encapsulated in the concept of affirmative action.
But the question is whether such inadequacy amounts to an increase of the burden on
men or whether it is simply due to the actual state of injustice. Since we extrapolate
the future from the way things are now, answering the question "How long?" with "A
very long time" aknowledges nothing but the deep inequalities that caracterize the
present state of affairs.
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provided for in the Nordrhein-Westfalen law derives its persuasiveness from a
discursive statement rather than from a normative principle. The rhetorical advantage
of an adage stating that preferential promotion applies unless reasons specific to
another candidate predominate comes mainly from the ambiguity in the prescriptive
standards of comparison that could be used in order for the employer to promote a
man over an equally qualified female candidate. In fact, the proviso reflects of a form
of equality particularly discursive, elliptical and, hence, illusive. In effect, one cannot
meaningfully assert a "right" for each applicant to receive individual consideration
regardless of his sex without mentioning anything about the way in which they are to
be compared, that is without specifying any elements of the prescriptive standards by
which they are, eventually, to be differentiated. Yet, although the ECJ expressed its
approval of the Nordhrein-Westfalen law, which, unlike the Bremen law, is
supposed to give full consideration to each candidate, with sex counting only as an
"additional criterion" weighed among other factors to arrive at the promotion
decision,98 the judges failed to provide any satisfactory explanation.

As aptly emphasized by A.G. Jacob's conclusions, the ECJ's acceptance of the
proviso in order to make the affirmative action clause compatible with the equal
treatment directive would collapse if prescriptive claims about the content of the
proviso were to be made explicit. The tension or—to be blunt-the inconsistencies of
the ECJ's approval of affirmative action under the proviso appear most dramatically
when this saving clause refers to traditional secondary criteria of age, flexibility or
length of service and social reasons. On the one hand, if affirmative action is justified
as a means to counteract structural discrimination resulting, for instance, from the
application of a seniority system or as an expression of deep-rooted social
prejudices, then suspension of affirmative action on the ground of such a saving
clause is inconsistent. In fact, the persuasiveness of the proviso is messy and lacks a
unified structure since the "reasons specific to another candidate" that the proviso
purports to safeguard could either be struck down under the principle of indirect
discrimination99 or - if not - would nullify the gains pursued by affirmative action.
58. The Marshall judgment expresses similar views as the words of Justice Powell in the Bakke
case. Although he considered that the UC-Davis special admission program was overly broad
to pass constitutional muster, Justice Powell concluded that affirmative action was, nontheless,
constitutional, if, like the Harvard admission plan, race counts as one among many factors and
that each individual applicant is ensured an objective assessment of his application. Regents o f
University o f California v. Bakke, 438 U.S. 265 (1978).
The ECJ hold that indirect discrimination is found where an "exclusion affects a fa r greater
number o f women than men, unless the undertaking shows that the exclusion is based on
objectively justified factors unrelated to any discrimination on ground o f sex." The Court
went on to specify that measures are objectively justified on economic grounds if they
"correspond to a real need on the part o f the undertaking, are appropriate with a view to
achieving the objectives pursued and are necessary to that end;" see ECJ, Case 170/84 Bilka
[1986] E.C.R. 1627-1628, para.31 & 36. As regard the length of service, the Court first hold
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that, although it "may involve less advantageous treatment o f women than men in so fa r as
women have entered the labour market more recently than men or more frequently suffer an
interruption o f their career. Nevertheless, since length o f service goes hand in hand with
experience and since experience generally enables the employee to perform his duties better,
the employer is free to reward it without having to establish the importance it has in the
performance o f specific tasks entrusted to the employee." Consequently, the judges concluded
that "the employer does not have to provide special justification fo r recourse to the criterion
o f length o f service;" see ECJ, Case 109/88 Danfoss [1989] E.C.R.3228, para.24 & 25.
Subsequently, the Court qualified its judgment in ruling that when seniority is applied
differently to part-time and full-time workers in order to provide for a promotion from one
grade to another, this would amount to an indirect discrimination "unless the employer can
prove that such a provision is justified by facts whose objectivity depends in particular on the
relationship between the nature o f the duties performed and the experience afforded by the
performance o f these duties after a certain number of working hours have been completed;"
see ECJ, Case 184/89 Nimz [1991] E.C.R.1-322. On the question of flexibility, the Court hold
that "if it is understood as covering the employee's adaptability to variable hours and varying
places o f work, the criterion o f mobility may also work to the disdvantage o f female
employees, who, because o f household and family duties fo r which they are frequently
responsible, are not as able as men to organize their working time flexibly". Consequently,
the Court concluded that the principle "indirect discrimination v. objective justification”
defined in Bilka should apply; see Danfoss, id. at p.3227.
10°. The Court emphasized that the scope of the proviso at issue in Marshall was intended to
be legally imprecise, in order to ensure sufficient flexibility and allow all latitude for the
administration to take into account special circumstances that may justify to give precendence
to the male candidate; see paragraph 5 of the Judgment of the Court in Marshall.
101. In his analyses, Dworkin emphasizes that if the flexibility (which, in the Marshall case, is
introduced by the proviso) in the affirmative action program of Harvard University (see supra
note 97) could lead to the rejection of fewer majority applicants, it would not necessarily
follow that the rights of these individuals would be different or differently treated. The idea
that in a flexible affirmative action plan the race (or gender) of the candidate does not rule him
out automatically "may be based on an unrealistic picture o f how admissions committees must
deal with a vast volume o f applications even under a flexible plan. An individual admissions
officer will use informal cutoff lines, no matter how flexible the program is in principle, and
a majority applicant with a low test score may be cut o ff from the entire competition with no
further look to discover whether he is a good musician, fo r example though he would have
been rescued fo r a further look if he were black." R. Dworkin, A matter o f principle,
Cambridge: Harvard University Press, 1985, p.310.
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Furthermore, as acknowledged by the judges,100 the proviso gives all latitude to the
allocative authority such that, in reality, it can easily be manipulated to allow
preferential promotion to women in the same way the so-called "absolute and
unconditional" quota in Kalanke would. In this regard, the allocative authority's wide
discretion in matter of choice of candidates that the ECJ has continually held-and
which was once fatal to Ms. Delauche-when combined with an affirmative action
clause can play in favor of women. There is plainly some force to this argument first
made by Dworkin in his criticism of Justice Powell's Opinion in the Bakke case.101
My point, however, is a different one.
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All else being equal, it would be better if the proviso, the political appeal of
which is obvious, reflected an important difference in principle between the Bremen
and Nordrhein-Westfalen laws. As illustrated by A.G. Jacob's Opinion and, above
all, as shown by the Court's reluctance to define and delineate its nature and scope,
the proviso at issue in Marshall cannot yet be founded on legal grounds.102 However
the words which "signify" it are not meaningless. I would suggest that, in its present
state, the proviso finds its basis in intuitive perceptions (always subjective) and
empirical representations (capable of variations) and tries to embrace them all under
the grasp of "reasons specific to another candidate". It can be claimed that the
competition between a man and a woman for the same position involves a cultural
dimension which has "choice" at its center. Outwardly, affirmative action appears
only as a matter of choice between the candidates, but, in reality, it deals also with
the overarching issue of the perceptions of appropriate choices fo r the candidates,
particularly for women; an issue that is woven in the fabric of society and is broader
than law.103 This is particularly obvious since the cases the ECJ was called upon to

1M. The Court has not addressed the fundamental question of balancing the tensions between:
the private and the public (Could the proviso be utilized by a male candidate to compensate a
career interruption due, for example, to military duties that have affected his seniority?);
between the individual and the societal (Could the proviso be called upon on the basis that a
systematic preference for women in all related tiebreaking instances would arguably be
violative of the non-preferred man to equal respect?); between public ethics and private
interests (When could the economic profitability of a firm supersede the fundamental
normative objective of equality as expressed by society?). The judges have not yet answered
these basic questions indispensable in order to create a stable and coherent framework for
affirmative action under EC law. Besides, these general issues are especially difficult to
address as they are characterized by a permanent and ineradicable plurality of views on what a
liberal democratic society should be like. Consequently, it could be stipulated-as Advocates
General Jacob and Tesauro would most likely argue—that such issues should be debated in the
public forum and, therefore, should be left to the member states. However, I would suggest
that some rights and guarantees attached to the fundamental principle of equality of men and
women should not be regarded any longer as appropriate subjects for political decisions by the
national legislators. They are, as already mentioned, part of the fundamental rights as
guaranteed by the European Communities (Article F2 of the TEU) as well as included in the
Treaty as the EC basic constitutional charter, and arguably are not suitable topics for ongoing
public debates, as if they could be changed one way or the other, by the member states.
103. Women's professional identity and, accordingly their position on the labor market, have
always been muddled with their presumed prior role as caretaker of the family. As already
mentioned, since the early 1980s, the increasingly influential literature on Human Resource
Management has marked a return to a "community" model (in the Weberian sense) in which
private behaviors are to be linked to the work-community's values, objectives and sense of
duty (see supra note 60 and accompanying text). There is therefore, far less assurance that
qualification and suitability can be easily gauged separate from close scrutiny of the "true"
choices of female workers which presumably are partially distinct from, or contradict the firm's
goals. In these times of corporate culture, the question left unsolved by the proviso is whether
or not the dominant pseudo-psychological conception of choice defined by means of a binary
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The proviso, which apparently differentiates the Marshall from the Kalanke
case, deals with something that cannot either be retained or communicated in legal
terms. It is "something" other than law that is addressed in legal terms, but when
submitted to the narrowness of legal definition, it cannot be adequately represented.
In the aftermath of Marshall, we are still faced with the practical difficulty of giving
an appropriate name to the "reasons specific to an individual" which should be
accomodated by this saving clause. In reality, those "reasons" consist of intuitive
knowledge which cannot be conveyed through a legal provision, but can only be
shown or demonstrated. Therefore, the proviso acts as a rhetorical device which fills
a legal lexical gap by designating certain types of (sociological, cultural) issues
which otherwise would have no name in an apparently self-sufficient legal text, and
thereby gives to the text itself the appearance of coherence. However, the proviso
criteria (retreating in the private sphere versus commitment to the organization) can be
overcome by a more complex conception of women's behavior as not being externally defined
(i.e., fixed on the basis of their role in the private sphere and/or qualifications acquired at
another time) but reliant on the analysis of the resources and opportunities women actually
enjoy inside the work organization. The intelligibility of the terms of the proviso depends on
their being related to its reliance to an underlying model, or even on a number of such models.
On the concepts of choice and affirmative action, see L. Charpentier, The Metamorphosis o f
Affirmative Action: From Human Rights to Human Resources, op.cit., pp.229-276.
10\ Paragraph 28 of the Opinion of A.G. Tesauro in Kalanke, p.3067. According to A.G.
Tesauro, "[i]n the final analysis, that which is necessary above all is a substantial change in
the economic, social and cultural model which is at the root o f inequalities, a change which
will certainly not be brought about by numbers and dialectical battles which are now on the
defensive"; id. at para.28, p.3067 (my emphasis). For A.G. Jacob, "unequal representation is
the result o f a cocktail o f factors, and it may be that such preferential treatment o f women is
a method o f improving one o f the ingredients (although it may be noted that the rules at issue
in Kalanke and in [the Marshall] case appear to have had remarkably little im pact...)"; para.46
of his Opinion in Marshall (my emphasis).
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look at are both characterized by a contrast between the seeming triviality of the
facts (the affirmative action clause was used each time only for breaking the tie
between two equally qualified candidates), and the impressive breadth and depth of
the public debate (involving national and community political organs as well as
academia and the press), which followed the Kalanke judgment, and the great relief
with which the decision of the Court in Marshall was received. I would suggest that
this is the consequence of the current proviso deriving its meaning from its ultimate
reference to perceptions and representations of women's roles in the private and
public spheres which essential insight of intuitive knowledge defies any legal
translation. This analytical feature of the proviso at hand-exceeding what can legally
be articulated-can be illustrated by the conclusion of the Advocates General who
argued not so much a defense of law, but an indictment of society and of "the
economic, social and cultural model which is at the root o f the inequalities. "I04
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should not be seen as an "imperfection" of the legal discourse on affirmative action,
but rather as a structuring element that, in the given EC equality framework, makes
possible the discourse itself. The proviso illustrates the tension between, but also,
paradoxically, the juncture of the sphere of the legal and the sphere of the cultural or
political. Under this analysis, the words of the proviso literally denote affirmative
action's irreducibility to the legal concepts that attempt to define it, or, in other
words, the tension and the necessary convergence of the sphere of the legal and the
sphere of the cultural and political which affirmative action itself exemplifies. With
affirmative action the question is no longer about interpreting the law in the sense of
reading particular statutes and applying them to hard cases; instead, it is about
interpreting the law as such, that is, about reforming the biased political, cultural and
social organizations that the law and judiciary have been perpetuating. Consequently,
I would argue that whether explicit or implicit,105 the current proviso acts as a
contrast between the Nordhrein-Westfalen and the Bremen affirmative action laws,
but is only a distinction that makes no difference, more a matter of form than
substance.

The proviso is the looking-glass through which the judges are contemplating
affirmative action. When affirmative action was first summoned before the Court in
the Kalanke case, it appeared as a badly tailored, unconditional, inflexible and
indefinite means to root out discrimination. When held up to the proviso lookingglass, however, it unexpectedly seemed as different as possible. Like the book of
poetry Lewis Carroll's Alice finds whose words are backwards until viewed through
the looking-glass, the meaning of affirmative action, when viewed through the
proviso, suddenly appeared to be going in the opposite direction and, thus to make
sense. All of a sudden, the judges found affirmative action a well-fitted, conditional,
flexible and temporary measure to reduce gender discrimination. Just like Alice
puzzled over the backwards poem, the judges puzzled over affirmative action for
some time, but at last the proviso struck them as a "bright thought." In reality
Marshall is the sensible reflection of Kalanke and the proviso a willful discursive
production. The proviso is a "putting into discourse" of affirmative action and the
facts of exclusions it invokes, far from undergoing a process of restriction, subject,
on the contrary, affirmative action to a mechanism of increasing implementation.
However, the ECJ's "economy" of discourse (the tactics employed, the underlying
tensions of judicial activism/self-restraint) is characterized by weak content from the
standpoint of elementary rationality, the result of which, far from offering judicial
guidance concerning the legitimate scope and limitations of affirmative action, keeps

10!. A.G. Jacob emphasizes that although the national rule at issue in Kalanke did not explicitly
mentioned a saving clause, an exception was somehow allowed to the principle of preferential
treatment in acccordance with the German Grundgesetz. See paragraph 28 of his Opinion of in
Marshall and paragraph 9 of the Judgment of the Court in Kalanke, p.3074.

32

Being intentionally unclear, confused and ambiguous as to the terms of the
comparative criteria it refers to, the proviso is eventually a verbal formula that
creates the impression of general consensus by introducing into the picture a
semblance of reciprocity.106 It is a ritual that unfolds: the proviso acknowledges the
presence of a contender. Thus, affirmative action does not appear as the negation of
men as legitimate competitors for the position (i.e., it does not violate the non
preferred man's right to equal respect) without preventing a dominant perspective
(the promotion of women at higher levels of responsibility) from, in the present
circumstances, subordinating alternative perspectives. In fact, it is its very lack of
specificity that has enabled an affirmative action clause, which is substantially
identical to the one at issue in the Kalanke case, to elicit agreement from the ECJ.
The proviso is a rhetorical device, a judicial alchemy, "a magical thing. It transforms
things into their opposites. Difficult choices become obvious, change becomes
continuity"101 and the ECJ's rulings in Kalanke and Marshall, which are cast in
different terms and head in opposite directions, are given the apparence of unity. The
rhetorical benefit of the proviso lies in its ability to associate an affirmative action
clause that the ECJ earlier deemed "absolute and unconditional" with the inherent
flexibility of the antidiscrimination principle. As a result, preferential promotion can
enter the scope of the exceptions provided for in Article 2(4) of the equal treatment
directive. But since the proviso’s function of giving the legal text the appearence of
coherence (i.e., self-sufficiency and determinacy, as well as compatibility with EC
law) is only a willful discursive operation, it is inevitable that other elements will
disrupt this coherence.
How could the polarity of two similar cases, although one forbids affirmative
action while the other makes it permissible, be the components of an internally
coherent and intelligible discourse on equality? The internal conflict of the positions
of the ECJ in Kalanke and Marshall is not resolvable through the introduction of a
flexibility valve in an equal treatment framework that, from now on, will allow
preferential treatment. The proviso provided for by the Nordhrein-Westfalen law and
validated by the ECJ fails to give a consistent justification for affirmative action and
10S. In its Marshall judgment the Court ruled that: "In each individual case the rule provides
fo r male candidates who are equally qualified as the female candidates a guarantee that the
candidatures will be the subject o f an objective assessment which will take account o f all
criteria specific to the candidates and will override the priority accorded to female
candidates when one or more o f thoses criteria tilts the balance in favour o f the male
candidate, and such criteria are not such as to discriminate against the female candidates."
10’. T. Ross quoted in A. Sarat and T.R. Kearns (Eds.), The rhetoric o f law, Ann Arbor: The
University of Michigan Press, 1994, p.5.
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it strangely muddled. For instance, what would be the effect of the proviso in case
affirmative action was to be used in the context of hiring or layoffs?
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rather aims at reassuring the audience since it makes reciprocity or alternation in
allocation of social goods possible. But what are the effects of such an alternation?
As already emphasized, the proviso as defined (or more accurately undefined) by the
German law, does not make sense, for it suffers from internal contradictions that
make it unintelligible (how can the same traditional secondary criterias mentioned
above alternatively justify and preclude affirmative action?), irrational (actioning the
proviso results in eliminating the gains sought-or already obtained-through
affirmative action) and unfair (the proviso potentially encompasses sexist perceptions
of the role of women and indirect discrimination). In effect, the opposite stances of
the ECJ in Kalanke and Marshall reflect a conflict between two conceptions of
equality-simple and complex-that the proviso tries to harmonize but cannot
possibly resolve. Justification of affirmative action cannot rest on a proviso that at
one time will require priority to be given to women, and at another may require for
the same reasons that it be given to men. The meaning of affirmative action lies on a
certain conception of what gender relations should be like, and that conception must
be consistently maintained.

The proviso agreed upon by the ECJ defines impossibly incompatible ways of
proceeding. To illustrate my point, I return to the question of the role of the proviso
in cases other than those of promotion. It is indisputable that not being chosen for a
promotion is less painful than not obtaining a job and causes less harm than losing
one's job. Therefore, in such circumstances, the proviso could be called upon and
could allow social reasons (in the context of hiring) or seniority rights (in the case of
layoffs) to take precedence over the implementation of affirmative action, thus
reinforcing marginalization of women on the labor market or voiding the benefits that
preferential treatment would have produced in the first place. One choice by its
nature excludes the other and, notwithstanding any initial impression to the contrary,
the difference between them is not a difference of degree in the burden on the
"innocent victim of preferential treatment", which, each time is limited to a decrease
of prospect to keep, or an additional delay to obtain a good. The choice afforded by
"affirmative action versus proviso" is between treating a woman as legitimately
entitled to compensation because of her group affiliation, or, on the other hand,
considering gender-based group affiliation as being irrelevant for the allocation of
scarce social goods in employment. In absence of further guidance on the alternative
between individual-regarding and group-regarding concems-how such a choice can
be made and explained—this is just incompatible shifts that the ECJ decision in
Marshall may require national judges to make. In the final analysis, that which
harmonizes the inconsistent positions adopted by the ECJ in Kalanke and Marshall
does not lay in a proviso ensuring "an objective assessment which will take account
o f all criteria specific to the candidates", but on the allocative authority which can
choose which employee it should hire, promote or layoff at any one time.
Consequently, the effect of the proviso is to reduce all the players (the female
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Is there another way to conceive of the legitimacy of affirmative action that
would render it intelligible and coherent within the EC domain of equality?

TV. Affirmative Action and Complex Equality
It is a ruse to make the proviso into the basic and constitutive element from which it
would be possible to define the scope of permissible-and, consequently,
impermissible--affirmative action. The proviso plays a tactical role in a
transformation into discourse of affirmative action. The guarantee that each applicant
regardless of sex receives individual consideration with respect to the place to be
allocated as invoked by the proviso, is in itself more important than the forms of
derogation this saving clause can be endowed with. For this rhetorical device is not
governed by the endeavor to expel preferential treatment in promotion from the EC
domain of allocation but to expel those forms of affirmative action that would not be
amenable to a utilitarian conception of justice. Between the proviso and affirmative
action there is no reciprocal structuration, and the role of the first with respect to the
second is scarcely more than a distant and fictitious guarantee. In fact, the proviso
and affirmative action are linked together by contradictory mechanisms such that,
alternatively, the former can either prevent the latter and cancel its effects, or can
reinforce it and be an efficient device for its implementation. In sum, the proviso is
nothing but a blanket guarantee under which economic, political and constitutional
obstacles could be recast in a legal rhetoric that, "in the name of equality," allowed
the ECJ to present its reversed decisions in Kalanke and Marshall as unified.
The doubts I have expressed in regard to the legitimacy of the proviso in Part
III of this article aimed less at showing it to be misleading (that speaks for itself) than
at putting it within a general economy of discourse on equality. My purpose is to
make sense of the various rhetorical elements and discursive strategies that came into
play in the ECJ’s (both in the Advocates Generals' Opinions and the Judges'
10!. It does not follow that the proviso can be interpreted arbitrarily. The law and context will
still constrain the employer with factors such as suitability, purpose and plausibility as
encapsulated in the ECJ's criteria of objective justification (see supra note 98), which,
however, leaves the economic profitability of an organization and the promotion of equality
very unbalanced.
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candidate, her male contender, the employer and the national judge) to one: the
appointing authority with vast discretion regarding the allocation of scarce social
goods in the sphere of work; since the duties imposed on the employer are so vague
they are tantamount to no control whatsoever.108 This, in turn, contradicts the manner
in which the ECJ's method of interpretation has led to the adoption of substantive
principles of law in order to ensure the protection of fundamental rights.
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Decisions) approach to affirmative action: what they tell us about the EC conception
of equality, but also what they conceal or forbid. It seems that, in its Marshall
decision, the ECJ has taken great care to feign ignorance of what it allowed, as if the
judges were determined to make judicial review as formalistic as possible in order
for their ruling to appear as standing "above" or "outside" politics. In effect, the
recourse to the proviso allowed the Court to validate affirmative action without
having to adopt a substantive principle of interpretation of the equal treatment
directive and, therefore, not challenge the belief in the neutral nature of judicial
process. Arguably, the legitimacy conferred by the ECJ on affirmative action could
be termed as "juridico-discursive". In my view the proviso is a necessary rhetorical
device for the Court to speak of affirmative action since a fundamental resistancethe formal nature of the equality principle-still prevents the development of a
coherent legal discourse on affirmative action, its correlations and its outcomes.

In the Kalanke case, the judges ruled out the affirmative action clause
contained in the Bremen law since, in their view, it "substitutes fo r equality o f
opportunity as envisaged in Article 2(4) the result which is only to be arrived at by
providing such equality o f opportunity. "109 Such a statement reflects a dualist
thinking of equality where, as already mentioned, its formal and substantive
components are perceived as two separable ends, or two incompatible purposes.
Above all, it sheds light on the fact that any attempt to determine the legitimacy of
affirmative action under EC law cannot rest upon the antidiscrimination rale, but
requires a guiding principle based on a conception of substantive equality. In fact, if
the antidiscrimination principle captures the (formal) meaning of equality, it fails to
grasp its (substantive) direction, and, consequently, is unable to give equality its real
sense. In this respect, the Opinion of A.G. Darmon in the Delauche case is
particularly enlightening: "Although there is undoubtedly need fo r affirmative action
in favour o f women, it does not seem to m e," concluded A.G. Darmon in his address
to the judges, "that this can be accomplished by a Court ruling that women have a
right to preference ... Any specific action in favour o f a minority would find itself in
conflict with the principle o f formal equality. It is possible to imagine, however, that
in certain well defined circumstances and in order to attain a high-priority objective
corresponding to a choice made by society, an objective intended to eradicate
inequalities from past prejudice, measures might be taken which would erode such
a principle but would still have adequate legal foundation. "ll0 Now, where, if not in
the enunciation of the law, does equality find its central point as a fundamental
objective corresponding to a choice made by society? In the present circumstances,
both the Community legislation and German laws provide the presence of women in
sectors, professions and levels of responsibility where there are currently
105. Paragraph 23 of the Judgement of the Court in Kalanke, p.3078.
u°. Paragraph 14 of the Opinion of A.G. Darmon in Delauche, p.5356 (my emphasis).
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How far has this perception been affected by the recent Marshall decision?
What do the paradoxical features of the proviso tell us about the Court's discursive
response to the instabilities triggered by the inclusion of an affirmative action clause
in the equal treatment directive? While precluding the judges entering into normative
arguments, the proviso served as rhetorical cover for a creative process that
lu . This objective is clearly stated in the 1984 recommandation on affirmative action which
invites the member states to adopt an affirmative action policy in order to "promote a better
balance between sexes in employment" (Art. 1) and in particular, the participation of women in
the activities, sectors and levels of responsibility when there are fewer women than men
(Art.l, para.2; see supra, note 23 and accompanying text). The recommendation invites
member states "to take steps to ensure that affirmative action includes as fa r as possible
actions having a bearing on ... encouraging women candidates and the recruitment and
promotion o f women in sectors and professions and at levels where they are under
represented, particularly as regard positions o f responsibility" (Art.4-6). Furthermore, it
recommends member states "to make efforts also in the public sector to promote equal
opportunities which might serve as an example, particularly in those fields where new
information technologies are being used or developed" (Art.8). Last but not least, in the third
recital of its preamble, the recommendation states that "existing legal provisions on equal
treatment, which are designed to afford rights to individuals, are inadequate fo r the
eliminatation o f all existing inequalities unless parallel action is taken by governments, both
sides o f industry and other bodies concerned, to counteract the prejudicial effects on women
in employment which arise from social attitudes, behaviour and structures." Although a
recommendation has no legal binding force, it does not follow that it has no legal effect
whatsoever. The ECJ held that recommendations are a source material that the judges can
refer to for judicial interpretation of other Community provisions "in particular where they
clarify the interpretation o f national provisions adopted in order to implement them or where
they are designed to supplement binding Community measures." ECJ, Case C-322/88
Grimaldi v. Fonds des Maladies Professionnelles [1989] E.C.R.I-4421, para.18.
n2. Unlike the atomistic mode of interpretation (see supra note 49), the ecological mode of
interpretation "is more holistic and systemic in nature, approaching social facts and events in
terms o f the interaction between individuals, groups, and their social, political and historical
environment." M. Rosenfeld, Affirmative Action and Justice, op.cit., p.211.
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underrepresented as a substantive normative objective.111 Yet, the antidiscrimination
principle, when applied to affirmative action judicial review, turns the postulate of
equality into a schizophrenic reasoning that proclaims the substantive normative
objective of gender equality, while affirmative action, which aims at giving it
effectiveness, can easily be struck down under the formal requirement of equal
treatment. Arguably, in its Kalanke decision, the Court sent out the image of
Community equality law as a humbled law shutting out historic, economic and social
reality to preserve a simple conception of equality that responds to an atomistic
rather than ecological mode of interpretation112 of injustice; focuses on legal
qualification rather than on the class of people being favored; treats monopoly of
social goods rather than dominance as the central issue; and concentrates on legal
means but leaves the objective pursued by the legislation out of the picture.
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eventually made possible a departure of the ECJ's conception of justice from equal
treatment. The judges dropped an atomistic interpretation of gender discrimination,
claimed a fair rather than formal conception of equal opportunities, and admitted the
group affiliation as being relevant for compensation.

In the Marshall decision, the ECJ admits that affirmative action is warranted
in order to remedy present inequalities arising from continuing effects of past
discrimination.113 Emphasizing that prejudices against women in the employment
sphere take a myriad of pervasive forms that follow ingenious social attitudes,
behaviors and structures, the judges adopted an ecological mode of interpretation of
gender discrimination.114 Consequently, affirmative action in order to remedy
injustice should not be limited to inequalities resulting from clearly definable acts by
the employer (direct discrimination), and/or the adverse impact of which would be
easy to identify (indirect discrimination), but should be more globally directed at
counteracting societal discrimination in order to "reduce actual instances of
inequality which may exist in the real world."11516 This ecological mode of
interpretation allows the Court to widen the EC domain of equality, since there is no
need either to be nominalistic (to identify a wrongdoer), nor to narrowly interpret
discrimination as relations immanent to spheres isolated (instead of autonomous)
from one another. On the contrary, gender discrimination is attributed to a complex
situation where sexist attitudes, behaviors and structures pervade the entire social
body. Discrimination appears therefore less as a question of monopoly of certain
social goods, and more as dominance exercised from a diversity of spheres in the
interplay of nonegalitarian and continuous relations which are mediated by those
social goods. Consequently, the Court shifted from a formal to a fair notion of equal
opportunity, and aptly emphasized that "the mere fact that a male candidate and a
female candidate are equally qualified does not mean that they have the same
chances.""6 Implicitly situating its reasonning in a regime of complex equality, the
ECJ acknowledges thusly that there shall not be a single standard-education—for the
allocation of positions in the work sphere. Since the lack of prospects in women's
access to higher positions is traceable to them "owing the household and family

113. See paragraph 29 of the Judgement of the Court in Marshall.
"[U]nder an ecological mode o f interpretation, causal relationships need not be direct or
linear. Instead, they may be indirect and multifaceted, as they are shaped by the historical
sequence o f adaptations and disruptions that characterize the interactions between human
actors and their intersubjective environment". Consequently, "the ecological mode seems
better suited to capture systemic chains o f events that may lack crisply demarcated spatial or
temporal boundaries, but which may leave profound and widespread imprints over time". M.
Rosenfeld, Affirmative action and Justice, op.cit., pp.211 & 334.
115. Paragraph 31 of the Judgement of the Court in Marshall (my emphasis).
116. id. at para.30.
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Furthermore, the regime of complex equality as resulting from an ecological
interpretation of discrimination, warrants compensation in the absence of a direct
link, not only between the employers' behavior and the situation of women, but also
between the beneficiaries of affirmative action and the actual victims of past
discriminations. In other words, although it is the individual rather than the group
who is entitled to equality under the equal treatment directive (Article 6), it results
from the Marshall judgment that a woman can be legitimately entitled to
compensation because of her group affiliation. Therefore, the beneficiaries of a
preferential treatment in promotion may include women who are not actual victims
of societal discrimination.117118 Accordingly, the Court endows affirmative action with
both a wide compensatory purpose (in order to remedy women's deficit in prospects
regardless of individual's history) as well as a distributive objective, namely, to
readjust the distribution of positions so as to better match the desired gender
composition that the workforce would have had absent any societal discrimination.
As a matter of fact, the challenged affirmative action provision did not involve a
wrongdoer, but a public employer who volunteered to bring about equality of
representation between men and a women (50%) at a given level of responsibility. It
is in this very distributive dimension that the problematic aspect of affirmative action
from a constitutional point of view lies. The EC institutional structure is
characterized by a regulatory dilemma: what should be regulated? How? At which
level? In this respect, it is not surprising that the social dimension—and particularly
the employment relationships—represents the most troublesome issue, both from a
political and theoretical point of view, since the problem consists in reconciling
economic efficiency with a fair distribution of social goods.

117. The Court emphasizes that "it appears that even where male and female candidates are
equally qualified, male candidates tend to be promoted in preference to female candidates
particularly because o f prejudices and stereotypes concerning the role and capacities o f
women in working life and the fear, fo r example, that women will interrupt their careers more
frequently, that owing to household and fam ily duties they will be less flexible in their
working hours, or that they will be absent from work more frequently because o f pregnancy,
childbirth and breastfeeding;" id. at para.29.
lls. For instance, young, single, childless women could be elligible for affirmative action
although they do not suffer directly from the prejudicial effects attached to the position of
women with primary responsibility for child care and/or the care of elderly relatives. In this
case, affirmative action is designed to eliminate the difference in prospects attributable to the
stereotypes attached to all women as less suited for certain jobs, less reliable to assume certain
responsibilities, or less flexible because of an eventual future pregnancy, and the family duties
that stem from it.
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duties,"1'1 affirmative action is permissible in order to avoid that men's more
favorable position in the private sphere be converted into other goods, positions or
benefits within the professional sphere.
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In this regard, the compromise that represents the validation of affirmative
action under a saving clause appears as being part of a general strategy of
reassurance.119 The exceptions to preferential treatment provided for by the proviso
are designed to convince the national governments that further shift from the national
to the supranational levels do not deprive them of traditional procedural and
substantive safeguards of exercising their prerogatives in matters of social policy
which, following article 118 of the Treaty, remains largely placed outside the
jurisdiction of the Community. In fact, once the principle of affirmative action is
established under EC law, the proviso works in order to give a large margin of
discretion to the member states to determine an affordable equality policy in the
context of growing unemployment and of crisis of growth and competitiveness. It is
remarkable, indeed, that Kalanke and Marshall delimit the two poles of a sequence
of interaction between the judicial and political process of the Community as regards
affirmative action. After the sweeping ban of preferential treatment based on gender
in the Kalanke decision, the political process (at the level of the Constitution itself,
through the Intergovernmental Conference that led to an agreement for a revision of
the Treaty) received a clear incentive to place the initiative for further consideration
on this matter in the hands of the Community legislator. Accordingly, in the revised
Treaty for the European Union signed in Amsterdam in June 1997, the governments
agreed on an extension of the legislative powers of the Community in order to
achieve equality between men and women. Among the significant changes in Article
119, its new paragraph 4 recognizes the principle of affirmative action. It provides
that:
With a view to ensuring equality in practice between men and women in working life, the
principle o f equal treatment shall not prevent any Member States from maintaining or
adopting measures providing fo r specific advantages in order to make it easier fo r the
underrepresented sex to pursue a vocational activity or to prevent or compensate for
disadvantages in their professional careers.

Moreover, equality may gain a new momentum as a consequence of the extension of
qualified majority-instead of unanimity-voting in the Council of Ministers on sex
equality issues.120

lls. General strategy indeed since, as already mentioned, the proviso is primarily directed at
reassuring the audience about the possibility for male contenders not to be precluded from
competing and, possibly, to be promoted despite an affirmative action policy (see supra note
105 and accompanying text).
12°. Nota Bene: In accordance with a protocol, signed by all member states (12 at that time)
and annexed to the Maastricht Treaty on the European Union (1992), 11 member states-the
UK opting out-w ere authorised to conclude an Agreement on Social Policy (so-called "Social
Chapter") that already extended the scope of qualified majority voting to sex equality and
recognized the principle of affirmative action in an almost similar provision then contained in
Article 6(3) of the Social Chapter. Subsequently, the newly elected labour government
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The juridico-discursive legitimacy that the judges have confered to affirmative
action in their Marshall decision corresponds to the functional exigencies of the
discourse on equality. When it would have been necessary to drop the
antidiscrimination principle ("too vague in theory ... [and] too restrictive in
practice")'22 in order to adopt a substantive mediating principle to control the
interpretation of the equal treatment directive, the discursive recourse to a provisothe rhetorical power of which is proportional to its ability to mask its substance and
announced the intention of the UK to join the Social Chapter which, therefore, could become
part of the new Treaty. Also, it is in the Maastricht Treaty on the European Union that was
agreed upon an Intergovernmental Conference to be held in 1996 in order to revise the Treaty.
In essence, it results that the Social Policy Agreement of the Maastricht Treaty forms the new
Social Chapter of the EC Treaty. The revised Treaty will come into force after its ratification
by the member states.
m . Further to the revision of Article 119 and the passage to qualified majority in the area of
sex equality, this more active role of member states in matters of equality appears also as the
consequence of the enlargement of the European Union to the Scandinavian countries which
have a longer tradition and, as a result, can put forward their own experience in matters of
gender equality. This finds an illustration in the written observations submitted by the
governments of Finland and Sweden as well as Norway (EEA) in favor of the NordhreinWestfalen Law. In the Paragraph 16 of its Judgement in Marshall, the Court explicitely refers
to the argument put forward by these governments and based on their experience which shows
that gender-neutral measures (only for of affirmative action recommended by the Advocates
General both in Kalanke and Marshall) are not sufficient to tackle gender discrimination on
the labor market.
122. M. Rosenfeld, Affirmative action and Justice, op.cit., p.331.
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Both the position of the ECJ in the Marshall decision and the formulation "to
prevent or compensate fo r disadvantages" retained in Article 119(4) indicate that,
from now on, affirmative action can be justified on a unified conception of
distributive and compensatory justice. As mentioned in Article 119(4), the use of
affirmative action in order "to prevent" disadvantages clearly indicates that its
beneficiaries do not have to be the actual victims of discrimination. Therefore,
affirmative action is permissible in order to eliminate the differences in prospects
attributable to the deep-rooted prejudices and stereotypes as to the professional
capacities of women and their role in the private sphere. With both the judicial
decision in Marshall and the revision of Article 119 at the legislative level—where
member states have resumed a more active role—12IEC law has definitely entered the
terrain of a more substantive and complex equality. However, the effect of the
proviso validated by the Court in the Marshall case is to keep the scope of the
"measures providing fo r specific advantages" aimed at benefiting the
"underrepresented group" in a rather grey area. In this article, I have shown indeed
what are the variants and different effects that the proviso implies, as well as the
incompatible shifts and recourse to identical formulas for contrary objectives it
includes.
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hide its mechanisms—reveals that a formal respect of formal equality still reigns over
EC law. Affirmative action in Marshall appears as being at the intersection between
this dualistic-"formal v. substantive"—basis of the discourse where equality has
strayed for a long time, the concern for a breakdown of separation of powers in the
EC and a mistrust from the member states of the Court's role that would result from
this, and, on the other hand, the awareness of recursiveness of inequalities that a
formal conception of equal opportunities cannot possibly solve. Accordingly, the
rhetorical use of the proviso permitted a necessary change of equality framework
(from a simple and formal to a more complex and substantive one) that, at the same
time, allowed the nexus of preferential treatment, the antidiscrimination principle and
a utilitarian conception of justice to remain as it is. It happens that after Marshall the
question is still open as regards what measures do fall within the scope of article 2(4)
since the Court failed to define clearly and consistently a logic or theory of
affirmative action.

Following the ECJ's rulings in Kalanke and Marshall, affirmative action can
be understood as a process which, through two contradictory strategies-"preferential
treatment v. proviso," always ready to switch from one to another—attempts to
integrate the outwardly unstable and tense relations between formal and substantive
equality. The proviso is the ruse by which affirmative action could emerge as flexible
enough to pass the antidiscrimation scrutiny, thus entering the derogations provided
for by Article 2(4) of the equal treatment directive, and allowing the focus on social
utility to predominate, since it grants the allocative authority a wide discretion as
regards the choice of the candidate. The strong binary divisions
(flexible/unconditional quota; point of departure/of arrival) that were thought fatal to
affirmative action in the Kalanke case have faded away. Instead, with the Marshall
decision, a plurality of points of resistance have appeared, producing new cleavages
(individual/group relating justifications; the proviso's identical formulas/opposite
objectives) in the ECJ discourse on equality. It results that if following Marshall
affirmative action is legitimate under EC law, the ECJ's decision does not preclude
the reverse to be true under circumstances, the evaluation of which is at the mercy of
shifting employers' strategies or governmental policies. Trust in the capacity to
clarify the conditions upon which affirmative action can rest and be enforced in
future cases is an essential element of law; and for affirmative action to rest
confidently upon these conditions is necessary to the making of a genuine language
of equality—facts and values. For the impact of the Marshall judgment is uncertain
and poses much perplexity. The post-Marshall relief that took hold of the public
was, in my view, premature. The inherent flaws in the Marshall decision will
necessitate a return to the Court, in order to properly define and delineate the nature
and the scope of justification for affirmative action under EC law. Predictably, the
common thread that will run through future cases will be the question of the limits of
a saving clause as regards the criteria specific to male candidates liable to override
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preferential treatment in favor of women. Without more judicial thought, the concept
of affirmative action is in danger of being arbitrarily altered by employers or member
states, thus interfering with both the fundamental principles of equality and legal
certainty.
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