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CHAPTER 1

INTRODUCTION TO EC INTERNATIONAL TRADE LAW:
AN EU INTROSPECTIVE VIEW

L Objectives and Central Argument
A, Obijectives

The objective of this book is to study how the external trade relations
of the Furopean Community (EC)' are managed, specifically since the
Nice Treaty. In particular, 1 will analyse the circumstances under which
Member States confer the exercise of their national competences? on
the European Commission, regarding the negotiation of international
agreements. This is done to allow the EC to act with a single voice in its
external trade relations in those areas where, according to the EC Treaty,
there is the so-called shared competence between the Member States
and the EC. Those areas have traditionally included the ficld of some
services and intellectual property rights. In other words, we shall try to
analyse situations where the aim is to ensure the sole representation of
the EC and its Member States in those international trade negotiations
whose scope touches upon both EC and Member States’ competence.

Nonetheless, I would like to emphasise that the decision of European
Union (EU) Member States to allow the Commission to negotiate on
their behalf does not imply any legal transfer of competences. It is
done merely for practical purposes to obtain greater bargaining power
in international trade negotiations. In other words, the only transfer
from Member States to the Commission is the right to negotiate mixed
agreements. In fact, the locution ‘shared competence’ is perfectly

' The existence of the Earopean Union (EU) came much later in time. The Buropean
Community (EC) was created by the Treaty of Rome 1957, whereas the EU was created by
the Maastricht Treaty on European Union in 19%2. Currently, the entities coexist. Although
this book is mainly about EC law (given the nature of the topic), it is important to note that
the BC is now part of the more encompassing EU and therefore I may use the term EU
when referring to that more encomypassing framework.

? The term ‘competence’ appears very often throughout this book. This Eurojargon
originates frem the French term compélence to refer to the authority, responsibility or
power to do or develop something. It is often used i potitical discussions about what
powers and responsibilities should be given fo EU institutions and what should be left
to national, regional and local authorities. Thus, EC competence, as opposed to national
competence, is the authority conferred on the EC, as opposed to a national government, 10
be in charge of a certain policy or issue.
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compatible with ‘speaking with one voice’. The relationship between
the two is that precisely because of the existence of shared competence
- which is a legal fact in EC law ~ there is a procedural tendency in
international trade negotiations toward speaking with one voice in
order fto obtain a stronger position,

The basic distinction in the EU between Community competence
and national competence is complicated by the existence of shared
competence between the EC and its Member States. Through Article 133
of the FC Treaty, the Furopean Community has been given exclusive
competence to create a common commercial policy (CCP) in the field of
its external trade relations.® However, the EC Treaty has also for a long
time limited this competence since it is not exclusive to the EC in areas
such as trade in some services and intellectual property rights, where
Member States share competence with the EC.

Within this framewark, there are various goals and objectives in this
book. The main goal is to examine whether the EC can have, and
Wozzld be better off with, a single voice in its external trade relations
in areas of shared competence, thereby rendering international trade
negotiations simpler and more transparent for the EC and third parties.*
The legal obstacles to achieving a single voice in the EC’s external trade
relations are analysed,” as well as the consequences of Member States
of the European Union® authorising the European Commission, the
executive power of the EU, to act on behalf of the Member States and
the Community in bilateral or multilateral mixed agreements.”

This unique legal and political situation, in which the EC and its
Member States participate, raises a number of research guestions: is there

iTregty establishing the European Community [1992] O] C224/1 (7 February 1992),

Third party simply means a non-EU country. The meaning is clearest when we are
speaking about relations between hwo EU Member States {or between the EU institutions
and a Member State) and another country - literally a third country — that is outside the
European Union, ‘
® For further detail on this issue, see § Meunier and X Nicolaidis ‘“Who Speaks for Europe?
;[?TE Egiegaﬁon of Trade Authority in the BXI (1999).37(3) Journal of Common Marke Sflldi'?;t
¢ The six founding countries of the EU are France, (West) Germany, Belgium, the
Netherlands, Luxembourg and Ttaly. The UK, Izeland and Denmark j’oined in 11973
G;eecejoined in 1981, whereas Spain and Portuga! joimed in 1986, Bast Germary muniteci
with West Germany in 1990 and consequenily became part of the BU, although not as
a separate Member State. Austria, Sweden and Finland joined in 1995. The penultimate
group of countries that joined the EU was Estonia, Latvia, Lithuania, Poland Hungary, the
Crech Republic, Slovakia, Slovenia, Malta and Cyprus, which joined in 2004. Buigaria’amd
Rom_ania Joined in 2007. More countries are expected to join in the future, and Turkey is
an official candidate to join the EUL ' Y
7 For an analysis of mixed agreements, see Chapter 5,
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more legal coherence by having exclusive EC competence® on all issues
of EC trade policy? Does Article 133 EC after the Nice Treaty suffice to
reach the aim of the EC’s common commerciat policy? Is Article 133
EC an adequate legal instrument for the purposes of the EC's common
commercial policy? If the EC acts together externally, might it help to
join internally within the £U? Would deeper integration of the internal
market for, say, services® strengthen the negotiating position of the
EC in the international trade arena?" How does the political context
shape this legal issue? How does it impact the thinking about the legal
solution, taking into account the fact that the EU is legally federalV (ie
it possesses a federal legal structure) but politically intergovernmental
(ie it is an intergovernmental political structure)? What political
consequences will the legal outcomes have? In Giuliano Amato’s view,
no member of the EU is powerful enough to be taken seriously on its
own in the international arena. Thus, in order to play an effective role
in the world, the EU must join together. In this sense, coordinating its

8 Oy the issue of coherence and external competences generally, see ¥ Gauttier “Horizontal
Coherence and the External Competences of the European Union” (2004) 10 Erropean Law
Journal 23-41,

“ See in this respect the ditective on services in the internal market {commaonly referred to
as the Balkestein Directive), an initiative of the European Commission aimed at creating
a single market for services within the EU, similar to the single market for goods already
present. Drafted under the leadership of the former European Commissicner for the
Internal Market Frits Bolkestein, it has been populatly referred to by his name, It is seen
as an important kick-start t the Lisbon Agenda which, launched in 2000, is an agreed
strategy to make the EU ‘the world’s most dynamic and competitive economy’ by 2010
With the proposed legisiation, the Commission wanted to reduce the barriers to cross-
border trade, principally by doing away with the service-industry regniations of individual
EU Member States, unless thase regulations aze: (1) non-discriminatory; {2) objectively
justified on the grounds of public interest; and (3) proportionate. The Commission argued
that regulations which de not meet these criteria are unnecessary and pose a barrier to
service providers wanting to provide services in other EU Member States in addition to
their country of establishment. The Bolkestein Directive was harshiy criticised by the left
wing, who stated that it would lead to competiion among workers in different parts of
Eurape, resulting in social dumping. For an analysis of the Boikestein Directive, see B De
Witte *Setting the Scene: How did Services get fo Bolkestein and Why?’ Mitchell Working
Paper Series 3/2007.

1 For an analysis of the external dimension of trade in services, see ] McMahon "The WTO
Dimension: The General Agreement on Trade in Services’ Mitchell Working Paper Series
4/2007.

" The most striking federal feature of the EU is the direct and overriding effect of EC
law over the national faw of Member States. In the terminological confusion between
federalism and confederalism, it is important to bear in mind that, whereas in the UK
federalism is associated with centralisation, it was associated in other ELF Member States
with devolution from the centre o the regions. As a matter of fact, for some people,
federalism means control by the centre; for others, the Germans for example, the emphasis
is on the protection of the component parts. See letter written by Lord Mackenzie-Stuart
to The Times on 23 June 1990,
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for('aign trade policies and streamiining the process was one of Amato’s
major ambitions during the Convention on the Future of Europe.®?

in ii:ght of this discussion, Allan Rosas argues that on ly when the current
27 EU Member States ‘speak with one voice,” can they aspire to have a
powerful voice, and thus collaborate with the United States on equal
termg13 Further evidence of this is the fifth preambular paragraph of
the Single European Act (1987), in which the (then 12) Meniber States
declared thgt they were ‘aware of the responsibility incumbent upon
Europe to aim at speaking ever increasingly with one voice .. This
all seems fairly self-evident. However, in the words of the Edi'nburgh
Etrropean Councl (December 1992),% “the EU involves independent
and sovereign States”.”” Ever present is the notion of European identit
that.is not yet strong enough to enable the subordination of 27 nationa);
foreign trade policies to the common good in all areas of international
trade relations.

An important example of the EC’s potential as an international actor
was the Uruguay Round.”® The EC's credibility as a meaningful player
in the post-Uruguay Round system depends on its ability to overcome

*2 See conversation with Giuliano Amato in the framework of a semi
School on 26 March 2002 under the title “The Fuatures of Eumia:g:;?:; 1;3}:;]?;31-;;«3;
Who Make. Them Happen' available at http://www.jeanmonnetprogram.orgj‘seminar'Oéf
f}ialzoqscn%r{rt;(]aﬂ vi]sited 20 June 2005), k '
osas “The External Relations of the European Union: Problems and Challenges’ §
"{'h;i Fora‘xm for US-EU Legal-Economic Affairs, The Mentor Group (1998) 59-71 aetnggs "
he Smg?"“ European Act (SEA) was signed on 17 February 1986 in 'iuxembnur' by
representatives of the then 12 EC Member States. The Danish Parliament had rej gt g
the project of institutional reform, but the Danish people approved it by referendéif Z
27 Feb.ruary ]?86. Apart from minor modifications, this Treaty was the first profou g
and w1de«ra.ngmg constitutional reform of the EU since the 1950s. The SEAL inIt)'rod ncl
measures aimed at achieving an internal market (for instance, harmonisation) ucl(fxq
institutional chfmges related to these {such as a generalisation of gualified majorit vo}:in;
and a cooperation procedure involving the European Parliament), It also pro "dyd te i1
form for European Political Cooperation, . provided legel
: STi1ng1e European Act 1987 OF 1.169/1.

. ‘ﬁs is the meeting of heads of state and government ¢ i i
Ministers) of all the EU countries, plus the I’re%ident of :]1:«3 (Eix}:;z;iegts:::jigl P{%ne
Eurvopean Council meets, in principle, four times a year to agree overall £U7 oi"u :ﬁd :e
review progress. It is the highest-level policy-making body in the Europe:;n {’Tnio}"( wi L;
:? why its meetings are often called ‘summits’. o
" ?fonclusmr} of the Presidency, Part B Annex 1 OF C348/2 (31 December 19923,

he WTOs current agreements were the result of the 19861994 Uruguay Round
of negotiations. Although the outcome meant a major reform of world %m{rie I
fand a substantial reduction in trade barriers, many participants wanted to see funt; o
mnprovements in the trading system. In particular, the agreements on services (the Cerrlele;
Agreement on Trade in Services, GATS) and agriculture state that new negotgafioﬁslwoé‘;i

resume by the beginning of 2000. See hitp: .C4 j j
resume b Septemﬁer o (;52 ; e h p.//wwwcmonet.org/‘o]]/oo,’oo_dec991.htm] (Tast
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the threat of fragmentation.”” The EC gained strength during the
General Agreement on Tariffs and Trade (GATT) talks® because it was
obliged to speak with one voice. If Member States present themselves
in a non-unified way within a multilateral framework, their influence
on world trade politics is likely to decrease. This is a concern as some of
the international agreements concluded by the EC are also concluded by
the Member States (the so-called mixed agreements), which complicates

“both their conclusion and administration.

B. Argument

The argument of this book is that shared competence exists between the
national and supranational? levels within the EU because EU Member
States do not trust the Buropean Commission in the external trade

relations law of the EC.

A second contention is that the EC will have greater bargaining power
in international frade negotiations if it speaks with a single voice. Within

* § Meunder “Talking with a Single Voice: European Integration and EC-US Trade
Negotiations’, Abstract; paper prepares for delivery at the 1997 Arnual Meeting of the
American Political Science Association, The Sheraton Washington Fotel 28-31 August
1997.
# The General Agreement on Tariffs and Trade (GATT) was first signed in 1947, The
agreement was designed to provide an international forum that encouzaged free trade
between member states by regulating and reducing tariffs on traded goods and by
providing a common mechanism for resolving trade disputes. GATT membership now
includes more than 110 countries. See CIESIN Thematic Guides, “General Agreement on
Tariffs and Trade’ available at hitp://www.ciesin.org/T G/PI/TRADE/gatt.himl (last visited
18 June 2005).
# Supranationalism is a method of decision-making in international organisations, where
power is held by independent appointed officials oz by representatives elected by the
legislatures or people of the Member States. Member State governments still have power,
but they must share this power with other aciors. Furthermore, decisions tend to be made
by majority votes, hence it is possiple for a Member State to be forced by the other Member
States to implement a decision against its will; however, wnlike a federal State, Member
States fully retain their sovereignty and patticipate voluntarily, being subject to the
supranational government only so far as they decide to remain members. An alternative
method of decision-making in international organisations is intergovernmentalissm.
Few international organisations today operate on the basis of supranationalism; the main
exceptions are the European Union and the South Americar Community of Nations —
the lafter one being a continent-wide free trade zone that will unite two existing free-
trade organisaticns, ie Mercosur and the Andean Community, eliminating tariffs for non-
sensitive products by 2014 and sensitive products by 2019 - often called supranational
unions, as they mcorporate both intergovernmentat and supranational elements. Some
degree of supranationalism may exist in some international organisations. Supposters of
a Pederal World Government, which refers to the concept of 2 political body that would
make, interpret, and enforce international law, wish it fo be extended. The UN helds a
Himited degree of supranational power insofar as governing important matiers of global
security through the binding decisions of the Security Councit. See R Leal-Arcas ‘Theories
of Supranationalismn in the EU" (2007} 8(1) fournal of Lazww in Society 88-113.
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goals, as well as economic, social and political ties. Therefore, there is
a presumption of collective action in the EC’s external trade relations
Howe_ve_r, EU Member States disagree on everything before they start-
negotiations, while trying to define a mission together as partners of the
European project. The question arises: if the EC were given exclusive
competence on all issues of the international trade agenda, would
the EC as a whole have more factual bargaining power du’ring the
negotiations? How would this change the outcome of an international
trade negotiation? Would this benefit the interests of ElJ Member
States? Would EU Member States feel that their national interests wili be
safeguarded? Would the EC’s objectives in trade policy be fulfilled if the
EC had exclusive competence in all areas of trade policy? Who benefits
from this alteration? Does this benefit the EU Member States?

A third argument is that Member States confer specific negotiating
powers on the EC only when it is in their own national interest to have
a common Furopean position” on international trade negotiations.
Memb?r 'States may confer negotiating powers on the European
Commission in international agreements where there is shared

competence, but coordination is requested of Member States during afl
negotiations.

The national interest of Member States is, in a strict sense, the will of
the national governments. However, in a larger sense, it is the position
ac!opted by civil society.” For example, a Greek citizen may not agree
Wl-th the idea of a free airspace in Europe because he thinks that this
mrght endanger his country’s security vis-a-vis one of its neighbours
le Turkey. In a broader sense, national interest implies a fight for thc;
long-term well-being of a community within a society, or a fight for the
maintenance and improvement of the wealth of that community. In the
case of mixed agreements, national interest and EC interest coincide, so
the EC and its Member States both sign the agreements in question. -

Within the EU national interests may vary based on the historical
and gngraphlcal situation of the country in question, as well as the
governing party, The United Kingdom's partial rejection of the Schengen

22 i -1 e

~ By common turogem} position, or EC level, we mean supranational level: the EC is a
isu;.)r];m?imna] Urgams‘?tlon, or one to which the Member States have transferred specific
{?gls atw; ar}d QEQCHUVE powers, and whose dedsions are binding on them and their
citizens. For turther details, see H Drosi What's What and Whe' i -

, 5 o's W ?
om0 3 Who i Europe? (Cassell,
2 e . . .

_ C_lvsi' sociely comprises the totality of voluntary civic and social organisations and
institutions that form the basis of a functioning saciety, as epposed to the force-backed
;tmctures ofa state (z‘eg«’flrd less of that state’s political system) and commercial institutions
.x]amples of c1.v11 society institutions are non-governmental organisations, private
voluntary organisations, and non-profit organisations, to name a few. -
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Agreement™ in May 2000 comes to mind, as does its reluctance to adopt
the Furo. These are examples of conflicts between national interests
and Furopean interests. One can also envision that a right-wing British
Government might be less amenable to social rights and benefits in the
EU than a left-wing political party.

Regarding a common European interest and position, Sophie Meunier
demonstrates that in the view of Karl Deutsch and his ‘communitarian’
followers,® successive stages of integration could be expected to
gradually build a sense of community in the region, at the expense of
outsiders.?® By becoming socialised as ‘Europeans’, EC policy-makers,
negotiators, and technical experts would develop ways of working that
would increasingly isolate those who do not belong to the network.
Therefore, the sironger the sense of European solidarity, the harder and
beiter the EC would defend its position externally. Giving the ECand its
Member States a single voice in international trade negotiations would,
therefore, contribute to strengthening its bargaining position.””

Recently, instifutional steps have been taken towards greater coherence
and common action. For example, the fact that the EC can conclude
legally binding agreements in its own name with third parties, whether
a state or infernational organisation, including trade agreements, is an
achievement of the 1950s that has become particularly significant in
the last two decades.® Many of these agreements have been concluded
on legal grounds of a common commercial policy, ie Article 133 EC.
International agreements today may also involve a number of other
legal bases, for example, the procedures for conclusion of agreements

3 I 1985, five BLJ countries (France, {West) Germany, Belgium, Lapembourg and the
Netherlands} agreed to abelish all checks on people traveling among them. This created a
territory without internal borders, which became known as the Schengen area. (Schengen
is the town in Luxembourg where the agreement was signed.) The Schengen couniries
introduced a common visa policy for the whole area and agreed to establish effective
controls at its external borders. Checks at the infernal borders may be carried ouf for a
limited period if public order or national security make this necessary. Litile by little, the
Schengen area has been extended to include every EU country plus Teeland and Norway,
and the agreement has become an integral part of the EU treaties. However, Ireland and
the United Kingdom do not take part in the arrangements relating to border controfs and
visas. No visa is required for travelling within the Schengen area for citizens of one of the
Schengen countries. T you have a visa to enter any Schengen country, it automatically
allows you to fravel freely throughout the Schengen area, except Ireland and the United
Kingdom.

% K Deutsch et al Political Community and the North Atlantic Area (Princeton University
Press, 1957).

% § Meunier “Talking with a Single Voice: European Integration and EC-US Trade
Negotiations’, p 3; paper prepared for delivery at the 1997 Annual Meeting of the American
Political Science Association, The Sheraten Washington Hotel, 28-31 August 1997.

7 ibid.

» E Wellenstein “Twenty-Five Years of European Community Fxternal Relations’ (1979) 16
CMLRew 407-23.
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and the role of the Commission, Council and Parlia i
Article 300 EC. ment that appear in

IL An Overview of the Book and Structure

Al Overview

Since some questions of EC trade policy are shared between the national
and supranational levels, the allocation of authority {or powers)
between both levels is a crucial issue that has been a source of tension
for a long time.* This tension became more pronounced as the EC trade
agenda expanded with time to include issues such as frade in services
tl'.te commercial aspects of intellectual property rights and fore%gx;
dzrecf nvestment. The EU Member States did not manage to agree
pnammously upon these new trade issues until the Nice Treaty came
into force.” The European Court of Justice established the doctrine of
parallelism between the internal development of the EC and its exclusive
external competence. The doctrine of implied powers (or parallelism)
holds that where the EC has adopted common rules that would be
affe_cted adversely by an agreement between an EU Member State and
a third party, exclusive external competence in that area transfers to the
supranational level* In this respect, Weiler points out in his book The
Constitution of Europe that ELJ Member States are less willing today to
accept European Road Transport Agreement (ERTA)-type decisions®
by the Furopean Court of Justice (ECJ).® In these decisions, U Member
States, by transferring sovereignty over a given issue to the EC, ir;pricitly

acknowledged that the EC can exercise i i
; . soverei over the issue
international level. % sy neatan

As we .sh‘all see in greater detail in Chapter 3, the Nice Treaty was a
detfermming and decisive legal text for the EC’s common commercial
?ohcy. It extended the scope of the common commercial poIicy to
include trade in services, with a few exceptions, and the commercial
aspects of intellectual property rights. The Commission and some EU

:See, in this respect, ¢k 6 on the EU institutions.
For a ch i i i
N t a chrenological analysis of the evolution of the common commercial pelicy, see ch
3 .. 5 E .
!;]HH WEJ{er T}.m Transformation of Burope,” {1991} 100(8) Yale Law Journal 2403-83; A

ashwoed ‘Implied External Competence of the EC’ in M Koskenniemi {ed) In ferﬂatin;mf
31;1;5;4 sg;{ds of the Exropean Uinion (Kluwer Law International, 1998) 11323

e “l TA_ d PR " . . Cr A’ . '

Chamor 5 ecision of the ECJ, and similar decisions, will be thoroughly analysed in
33‘ I_HH Weiler The Consfr'm_tr'on of Europe. Do the New Clothes have an Emperor?’ and Offier
Essays on Envopenn Integration {Cambridge niversity Press, 1999). -

3 P Mavroidis ‘Lexcalibur: The House that Joe Buily i
Tepoiels ' Lexc at foe Built’ (2000) 38 {3) Cofumbia Journal of
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countries® were concerned about the potential inefficiency of the EC in
the World Trade Organization (WTO)* negotiating forum on issues of
shared competence, given the absence of a modus operandi within the EU
for such situations.”’” Against this reality, the Commission, smalter EU
Member States, and the traditionally more liberat among the smaller EU
countries® advocated in favour of a stronger EU in trade policy to be
more influentiat in international trade negotiations.

France, a key and active country during the Nice negotiations, opposed
the full extension of EC competence because of the increasing penetration
of trade policy in domestic policies® such as health, education and
culture, on the grounds that culture is not tradable. The French
Government feared that by giving exclusive competence to the EC in
all areas of trade, the Hollywood film industry would eventually take
over the French film industry market and consequently French culture
would be severely damaged; thus, the need to protect? its own film
industry.# Other countries such as Greece, Spain and Portugal joined
France to retain national authority on issues such as education, health,
and audio-visual services. Finally, it must be remembered that the Nice
compromise also tackled the issue of unilateral action of EU countries
in relation to services trade and the commercial aspects of intellectual
property rights, as long as such actions do not interfere with EU rules.

= These couniries were Luxembourg, Sweden, Belgium, Finland, [taly and the
Netherlands. )
* The World Trade Organization (WTO) is the only global international organisation
dealing with the rules of trade among nations. At its heart are the WTCQ Agreements,
negotiated and signed by the buik of the world's trading nations and ratified in their
parliaments. The goal is to help producers of goods and services, exporters, and importers
conduct their business. See http://www.wto.nrg/eng]ish/the-wtowcjwhatis“e/ whatis_g.htm
(bast visited 30 September 2002}.
¥ § Meunier and K Nicolaidis "Trade Competence in the Nice Treaty,” ECSA Review Spring
2001.
®» Among these countries are Sweden, Finland and the Netherlands.
# For a debate on the penetration of trade policy in domestic competences, see ch 6under
the heading ‘Tension in the Decision-Making Process in Trade Policy’.
 Protectionism, whether in goods or services trade, is the economic policy of restraining
trade between jurisdictions, through methods such as high tariffs on imported goods or
services, restrictive quotas, and anti-dumping measures, in an attempt to protect industries
in a particalar locale from competition. This conirasts with free trade, where no artificial
barriers to entry are instituted to prevent competition. Protectionism has frequently been
associated with economic theories such as mercantiliss, the belief that it is beneficial to
maintain a positive trade balance, and import substitation, Import substilution can be
defined as a trade and economic policy based on the premise that a developing country
should attempt to substitute locally produced substitutes for products which it imports
(mostly finished goods). This usuaily involves government subsidies and high tariff
barriers to protect local industries and hence impost substitution policies are not favoured
by advocates of absolute free trade. In addition, import substitution typically advocates an
overvaited currency fo allow easier puichase of foreign goods and capital contrals.
# P Holmes and § Rollo “ELI Commercial Policy After Nice’ (2001) 19 Ewrascope (Fatmer:
Sussex European Institute).
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This is quij[e different from the treatment given to trade in goods, where
EUJ countries are banned from acting unilaterally.

Another important point in this book is the recent politicisation of trade
policy.* This new phenomenon is vividly illustrated by the presence of
S0,00Q demonstrators on the streets of Seattle at the WTO Ministerial
meeting in December 1999, who sought greater influence in the shaping
of trade policy-making as a consequence of the broad ening trade agenda.
T'ht? I'Suropean Commission decided to formalise consultations with
civic interest groups as a consequence of their high demand for greater
tr?msparency in the shaping of EC trade policy. In 1998, the Civil Society
Dialogue,* as well as an informal Contact Group, were created. This
new development has been providing much more transparency. This is

linked with another important aspect of this book, namnely the so-called
democratic deficit of the EU.%

From an ?nstitutiorzai viewpoint, the book will analyse the role of the
Commission as the negotiator of international trade agreements. The
Commission regularly consults the Article 133 Committee during
111tema‘tional trade negotiations.” The close negotiations of the tandent;
Commission-Article 133 Committee enable EUJ Member States to be
updated onthestatusofinternational trade negotiations. The Commission
is t}?e politically independent institution that represents and upholds
the}r}terests of the European Union as a whole. It proposes legislation,
poilvc;es and programs of action, and is responsible for implementing thé
decisions of Parliament and the EU Council.¥ The Commission has the
power to negotiate these agreements (Article 300(1) EC as amended by
the Nice Treaty), even if these are not exclusively communautaire. These
agreements are eventually concluded by the EU Council (Article 300(3)
EC as amended by the Nice Treaty). If the agreements are mixed they
are tk}en ratified by the EU Member States according to their na;ionai
constitutions. As for the European Parliament (EP), before the Maastricht
Tn?aty entered into force, it merely had a consultative role in relation
to international trade agreements. The Constitutional Treaty, however,

rectifies this by giving a more active role to the EP in the approval of
trade agreements.

* Chapter 6 tackles this issue extensively.
“ For fulure'ar}d past meetings of the Civil Seciety Dialogue, see the following website af
L\t‘lp://i?rade«mro.cec.eu_int/civﬂsoc/indcx.cfm (last visited 12 June 2005). )

: .T'he informal Contact Group of Civil Society Organisations provides guidance to the
l)%rectfar'a te-Generaf for Trade of the Enropean Commission on the dialogue process
v?lt.h civil society. For a list of the Contact Group Members, see http://trade.ec.curopa &‘;J/
civilsoc/contactgroup.cim (last visited 17 December 2006). -

“ For an analysis of the democratic deficit in the EU, see ch 6.
j: I]an an a.naly.]qis of the EU institutions in trade policy, see ch 6.

or a general averview of the EU Council, see M Wes , E ay i
Of The European Urion (3rd edn, John Harper I’ub]ishicrfgﬂ,a;[}e[}z;d D allowiay i Conet
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The decision-making process within the Councit is another matter of
interestin thisbook. Unanimity** isa political weapon whose consequence
is the veto power of any EU Member State, thereby strengthening the
most reluctant and protectionist EU countries.® A practical advantage
of unanimity is reflected in international trade negotiations, in the sense
that the EU’s hand is strengthened in such fora. That said, the need for
unanimity may undermine the EU’s capacity to play a proactive role in
multilateral trade negotiations.® Other commentators, however, argue
otherwise: Young claims that where the EU countries have previously
agreed on an internal regime that is more ambitious than that under
negotiation at the multilateral level,* the issue of unanimity is no longer
an cbstacle’? On the other hand, unanimity offers the advantage of
providing protection to each EU Member State for its most favoured

issue.®

The book also tackles the compiex issue of the prognosis of the EU in
the world trading system. When the WTO Agreements (the GATT, the
GATS and the TRIPs Agreement) were signed in 1994, the concern in
the EUJ was whether the mere fact that the GATT was being extended
to the areas of services (the GATS) and inteliectual property (the TRIPS
Agreement) meant that the WTO membership of EU Member States
would come to an end by formally recognising the exclusive competence
of the EC with regard to the conclusion of the WTO Agreements. The
(in)famous Opinion 1/94 of the European Court of Justice on the WTO
Agreements, the actual genesis of the whole competence-allocation
confusion, proved otherwise, by arguing that both the EC and its
Member States shared competence with respect to the GATS and the
TRIPs Agreement.* Years later, the EU Constitutional Treaty tries to
timidly improve the current situation on trade issues created by the Nice

# When taking decisions on some issues, the Council of the European Union has 1o be in
unanimous agreement ~ ie all countries have to agree. Any disagreement, even by one
single country, will block the decision. This would make progress very difficult in a Union
of 27 countries, so the unanimity rule now appiies only in particularly sensitive areas such
as asylu, taxation, and the comron foreign and secutity policy. In most fields, decisions
are now taken by qualified majority voting.

# § Woolcock ‘European Trade Policy: Global Pressures and Domestic Constraints” in
H Wallace and W Wallace (eds) Policy-Making in the European Union (dth edn, Oxford
University Press, 2000) 373-99.

50§ Meunier ‘Divided but United: European Trade Policy Integration and EU-US
Agricultural Negotiations in the Uruguay Round’ in C Rhodes {ed) The Evropean tUnion in
fhe Warld Comenunity (Boulder, Colorado: Lynne Rienner, 1998) 193-211.

5 This is, by and large, the case of trade in services.

2 AR Young Extending Ewropean Co-operation: The Euvopea Linion and ihe "New’ International
Trade Agenda (Manchester University Press, 2002).

= LA Winters ‘European Union Trade Policy: Actually or Just Nominally Tiberal?” in H
Wallace (ed) Inferiocking Dimensions of Enropen Integration (Basingstoke and New York:
Palgrave Macmillan, 2001) 25-44.

 For a legal analysis of Opinion 1/94, see ¢h 3.



Treaty, with the designation of the EU’s common commercial policy as
an e‘xclusive Union competence in all areas of trade policy (including
services and trade-related aspects of intellectual property rights}. This,
however, as will be analysed in Chapter 3, does not insulate the system
from external threats, and thus perpetuates the constitutional conflicts
between the EC and its Member States in trade policy with regard to

services trade and the commercial aspects of intellectual property
rights.

Is it ’th'erefore correct to interpret that EU Member States will no longer
participate inthe WTO foram because the EU Constitutional and Reform
_Treatles give exclusive competence to the EU in all areas of trade policy?
How do we reconcile the fact that the EC and its Member States are
f:urrenﬂy members of the WTQ, but after the EU Constitutional T reaty or
tts successor, the Reform Treaty, the EU will have exclusive competence
in all trade matters? Aren’t EU Member States sovereign states? Once
the EU Reform Treaty is in force, how will the current polycephalous
physiognomy of the EU in the WTO change? Will it make a difference?
Wili the EU become monocephalous in international trade negotiations

ie a sole trade actor? What will its implications be? Will EU Membe;
States disappear from international trade fora? Is the EU becoming a
federation of States when it comes to trade policy?

TheBrussels Buropean Council of June 2007 on a Reform T reaty addressed
some of these issues by confirming what the EU Constitutional Treaty
had already guaranteed, ie that the EU will never be a centralised all-
powerful superstate by laying down:

(@) the obl_igation to ‘respect the national identities of member
states, inherent in their fundamental structures, political and
constitutional’;®

(b)  the principle of conferred powers (whereby the Union has only
those competences bestowed on it by the Member States);

{c) the‘ principles of subsidiarity and propottionality, limiting EU
action to the minimurn necessary to achieve the objectives agreed
by EU Member States;

{d the.participation of EU Member States themselves in the decision-
taking system of the Union; and

5 See Presidency Conclusions of theerseele Euro t,"l;l- C il

SI0TS ssels B =5 ,21-22 77
CONCL 2. A omel T ounci June 2007, 11177107,
% ibid 22.
¥ ibid 17.
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{e) the principle of ‘unity in diversity’.®

B. Structure

This book is divided into 10 chapters, including this introductory
chapter. The second chapter provides an analysis of the role of the
EU in international affairs. The third chapter analyses the history
and evolution of the EC's external trade relations since its early days,
whereas Chapter 4 analyses the allocation of competences between the
EU and its Member States. The aim of Chapter 5 is to portray the legal
problems raised by issues of shared competence and mixity.” Some
of these problems, which do not exist within the context of exclusive
EC competence, are related to the functioning of the EC. The chapter
also intends to show what implications the so-called legal phenomenon
of mixed agreements has for third parties. Chapter 6 deals with the
institutional balance in the E(C’s external trade relations. It analyses the
role of major EU institutions in the proposed field of study, following
the various phases of an international trade agreement. We shall see
how EU Member States have delegated to the supranational level their
authority to negotiate international trade agreements. Of particular
interest is the role of the ECT in relation to EC exclusive and shared
competence, which is analysed in Chapter 7. Chapter 8 analyses trade in
services in the Doha Round. In Chapter 9, before the concluding Chapter
10, reference is made to the specific case of services trade in the Doha

Round from an EC perspective.
1.  Contribution of the Book and Research Methodology
A.  Intended Contribution/Scientific Originality

In reviewing this research topic, 1 hope to have opened up for further
research and discussion this complex issue of EC unity in external
trade relations and the need for more legal coherence in international
trade negotiations. It is my conviction that significant answers to legal
questions can be found only in a wider political, economic, and social
context. Thus, although a good deal of solid theoretical legal scholarship

 jbid 5.

# The term mixity, which appears very frequently throughout this book, is a phonetic
distortion of the French term mixité to refer to mixed (shared} competence and mixed
agreements. This is because much EC law terminology derives directly from French and
has been adapted to the English language by phonetic analogy.

% There is a very vast body of Hterature in the field of international relations law of the
EL, EC international trade law, and EC external rade telations. This non-exhaustive list

exemplifies some among many excetlent and very pedagogic books and articles (;vhichl
ontinied

Ta



other publications is the fact that it has an empirical approach (ie the
GATS in the Doha Round), and explains negotiations in the context
of international trade law and international political economy within
a broader social and political context, thereby moving away from the
textual-formalistic reading of law. I have therefore focused on the Doha
Round ot multilateral trade negotiations, specifically on services trade,
to malke this work unigue.

This book also provides an insight into the research questions mentioned
earlier. Most research on mixed agreements emphasises theoretical
problems without considering practical implications.

B. Relevance of the Project and Intellectual Context
The examination of this subject matter is of significant legal importance

because there is not yet an article in the current EC treaties providing
a straightforward answer to the research questions it raises.® Nor are

..have come across and analysed: JH] Bourgeois ‘Fxternal Relations Powers of the
European Community” (1999) 22 Fordham Miernational Lawe Jowrnal 149-73; THJ Bou reois,
T Dewost and M Gaiffe La Contmmanlé européemie et les accords mixtes, Quelles perspectipes?
(Presses Intenusniversitaires Eurcpéennes, 1997); B Brandtner and A Rosas Fuman Rights
and the External Relations of the European Commamity: An Analysis of Doctrine and
Practice’ in (1998} & Ewropean Journal of hiiernationat Law 368-90; B Cannizzaro {ed) The
European Union as an Acter in International Relations (Kluwer Law Infernational, 2002);
A Dashwood and C Hillion (eds) The General Law of EC External Relations (Sweet and
Maxwell, 2000); G De Burca and J Scott {eds) The EU and the WTO: Legal and Constitutional
Issues (Hart Publishing, 2001}, Editorial Comments ‘The Aftermath of Opinion 1/94 or
how to ensure Unity of Representation for Joint Competencies’, (1995) 32 CMILRee 385-90;
P Koutrakos EU Ifernations} Relations Lawe (Hart Publishing, 2006Y; P Eeckhout External
Relations of the Ewropean Union. Legal and Constitutional Foundations {Oxdord University
Press, 2004); P Eeckhout The Ewropean Internal Market and International Trade: A Legal A Hatysis
(Oxford: Clarendon Press, 1994); N Emilion and D O’ Keeffe The Eu yopean Union and World
Trade Law: After the GATT Uruguay Round, {Wiley, 1996); C Flaesch-Mougin Les Accords
Externes de la CEE. Essai d'une Typologie {Editions de 1'Université de Bruxelles, 198(%); C
Flaesch-Mougin ‘Le Traité de Maastricht et les Compétences Externes de la Communautd
Européenne: & la Recherche dune Politique Externe de I'Union’ (1993} 3-4 Cahiers de
Dreif Europeen351-98; R Frid The Relations betwoeen the EC and International Organizitions.
Legal Theory and Practice (Khuwer Law International, 1995); TC Hartley The Fotndations
of European Commonity Law: An nfroduction fo the Constitutional and Administrative Lo
of the Ewropean Communify (5th edn, Oxford University Press, 2003); ] Heliskoski Mixed
Agreements as a Technique for Organizing the International Relations of the European Comntunity
and its Member States (Kluwer Law International, 2001); M Koskenniemi (ed) Tnternational
Law Aspects of e European Usnion {Kluwer Law International, 1998); T Macieod, I Hendry
and S Hyett The External Relations of e Evropean Communities (Oxford: Clarendon Press,
1996); M Mavesceau (ed) The Exwropean Commmity's Commercial Policy after 1982: The Legal
Dimension (Martinus Nijhoff Publishers, 1993); I McGoldrick Infernafional Relations Larwe
of the European Union (Longman, 1997); D O'Keeffe ‘Community and Member State
Competence in External Relations Agreements of the U’ {1999) 4 European Foreign Affairs
Review 7-36; D (Keeffe and H Scheriners Mived Agreements (Kluwer Law and Taxation
Publishers, 1983); H Paemen ‘The European Union in International Affairs: Recent

Confimied
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there provisions in the treaties describing the px_‘imip]es gevemmégz
the allocation of competence between the EC §11d its Merr_‘.b‘er States.

There is, therefore, a serious legal vacuum on 1554es of mixity {shared
competence) in the ELL# In the absence of any k‘md of formal‘ tr.eaty
amendment, EU Member States and the Commission, as the: negotiator
of international trade agreements on behalf of the EC and its Memi.)er
States, have agreed to cooperate. This is the so-calied du?ypf coope;atiin
doctrine, developed by the ECJ.* Member States are willing to cede the

. .Dex;elapments’ (1999) 22 Fordham Tnternational Late Journal 13(}—48; c T;TT;rI\;;zjnz ::i
E Volker (eds) Division of Powers hetween the E!m"?h?rnﬂrrz C{?mm‘mutms anid f{l_(’f’f ; t(’:fn :;;m n;ﬂé
in the Field of External Retations (Kluwer, 1981); A ls?zano La !’erscw11§ (;te nHLW:ner e
de F'Union Européenne’ (1998) 4 Repue du ?xiarrh(' l;fmquz’ E}ifr:lg::;eg fl;,{fgi-{ii ' Eun,pmn
stitution of Eurepe: “Do the New Clofhtes have an Lmperor ! L : ssays on nei
g;ﬂc;?;iim (Cgmbr?dge University P'ress, 19?9}; }'I:IH Weiler (ed) The }“ U,_ !‘h:’ !r;:'”]‘ ?; a;gnfgr)e
NAFTA: Toreards  Cammon Law of Inlernationa! Trade?, (Qxfmd Univer ?xty r?w(\]fc)jrg) 16,
E Welienstein “Twenty-Five Years of European Coramunity External Relations
v ' _23‘ . .
a-\}itR ;Zw;:vzﬁ is a non-exhaustive indication of readings 1 have cmfne acr();;sj g\ g}; ijie"ii
af EC external trade relations: J] Allen The European Compon Ma.ri\ef a'u_d f ;:-‘ Ex‘ T (he
University Press of Washington DC, 1960); L. Bekemans and LTsnukAah:, Se&:,l)) 2;0}1 919 .
Globat Economic Intewdependence (Coliege of Europe rmd Eurppean l.Tjnvae‘at}i p‘:;éé‘;c,m;"l
JHJ Bourgeois “The BC in the WTG and Advisory QExn1n11 1/94: an .Ethemncr 1 Proc .(;f the,
CMIRen 32, 1995, pp. 763-787; A Dashwouod lixtei-nal Relations 'PTO\-IEHH K f the
Amsterdam Treaty” {1998) 35 CMLRev 1019-45; H Da Fouseca-Woltheim and trf;l per
The Reichweiie der gemainsamen Handelspolimf nach dem Vertrag vmi Am< u; ;(,u;ﬂ
pine Debatte chne Ende’, Enroparechi 1998 at 223?1’; Y’iDcma;'eﬁtmRef’:g:swz; ?é{;ﬁ'gz}mﬁa
§ suropdenne of marché intdrienr: aspects juridigues ¢ JORCHONITES (AlOTYoCH X
fggg),i”l(nﬁzég;:f:;n Enrope and World Trade (Pinter, 1993} 5 Henig E,\'ternrzT {3;{;!1;11;;1{;)-5
the European Commumity, Associations and Trade Agreements v(Cha.thar_r{ ]"IOll.?E. i : Wn”;
R Torrent Droit of Pratique des Relations Cconomiques Exterientes (I(I?!)h iUmnn. z‘fg;mion.
available at http:!!www.ub.es/dpecp/e.pj!';vre’fo'rrem.htm% (1998); I’ Pescatove E—; o
1/94 on ‘Conclusion’ of the WTO Agreement: is lherc: an F‘SCE_‘PG from ?'1 ;;mzl;;i pmed
Disaster?’, (1999) 36 CMLRer 387-405; B-U Petersmann Apphcaﬁozof GA . WE he -our
of Justice of the European Communities’ (1983) 20 {fMLert‘: 397-437; TC ‘Pmsi: a - F: e
de YUnion Européenne de s'engager et dagir en Matiére de Relations f,con(:: ?VC“
Extérieures: lexample de YOMC', Florence, Academy of Buropean Lfﬂsw, 1(?ch1\ lerzig% gEl ¥
by Jean-Claude Pris, Jurisconsuli of the Counci_l of the Eur/opean Union . ;LI;\JJ }\ f'm\»e;- (g-;d)
Vatker Barriers fo External and Internal Comnunity Trade, (Kiluwer, 3-9‘)3); & - ;c 1gg7j. )
Profectionism and the European Communify (K‘.uwr-}‘ Lm.v and Taxanm:\“vl u.b :hB'uILrs:;? i ’ya]
Woolcock Market Access Isaues in EC-LIS Relafions. Trading Partners or Tradig Blowes! Y
jtut ¢ ional Affairs, 1991). )
g‘ssteff:i 2;{3: :Z;;:tc!te ?;‘Ieliskoski ’Shc)mld There_ Be a New Article an gxtemai :Relalzgn]s\‘?i
Opinion 1/94, Daty of Cooperation in the Light of the Constitutive T;‘;a: ies i M
Koskenniemi {ed) fnfernational Law Aspects of the European Union (Kluwer Law Interna ,
329‘3’?1)1927%?3(;}:‘ean Convention, The Secretariat, Discussion ]’aperj 'Pelrmtaéxoqr:e ;f
Competence between the Europear Union and the Member States. Existing System,
Problems and Avenues to be Explored’ CON 47"/02, k)'n',f MW/ac, p 3. Nove Article o
& figr further reading on this matter, see H Hehskosk{ Sh}nuld the.-re be fa .h e\(&: nt‘;ﬁm,ﬁve
External Relations? Opinion 1/94, Duty of Cooperation in the Light of the Co Stitative
Treaties’ in M Koskenmiemi (ed} International Lo Aspects of the European Lhiion {Kluw
Law International, 1998) 273-87.
# Bor an analysis of the duty of cooperation, see ch5
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negotiating role over the negotiations to the European Commission. The
European Commission, therefore, attends negotiations on behalf of the
EC and its Member States vis-a-vis a third party (for example, China or
the United States), without prejudice to legal competence.

This ongoing debate takes place within the academic community
interested in the EC’'s external trade relations as well as within the
EU institutions and trade policy-makers. The primary discussion
participants are professors interested in the topic (whether it is from
law schools, International Relations, or related fields of knowledge),
international economic lawyers, as well as trade officials from the W T0O,
the BU institutions and national institutions,

C.  Field of Study

This book is a contribution to the EC’s external trade relations, which is
a sub-field of the broader field of the EUJ internatjonal relations law. This
book is not about EC trade law as seen from the outside, norisita study
of international trade law; rather, it is an introspective analysis of EC
trade law and policy. In conducting this research, 1 have identified the
EC external trade relations as the main field of study, and international

trade law as a background field, with a specific interest in services trade
in the Doha Round.

The field of EC external trade relations deals with the law and practice
of the external trade relations of the European Community. The major
point of analysis is to find ways to ensure the unitary character of
the EC external frade relations. The evolution of the EC's common
commercial policy is analysed, and through this I have examined the
checks and balances at the micro, meso and macro levels. In order to
do this, the major EU institutions have been examined: the Commission
as the negotiator of international trade agreements, the EU Council’s
role to conclude agreements, the Court of Justice as the interpreter of
agreements, and the European Parliament in its consultative role in
relation to international trade agreements. The decision-making process

of the EU and its relation with national institutions is also an important
part of this book.

DD. Research Methodology

In this study, although I have taken the approach of positive law in
its context, ie the legal analysis of mixed agreements in its political
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i 4 ixed
and sociological contexts, there are various ways to look at m
agreements.®

Thave used both primary and secondary sources in g}is resean'ch;;:1 ;gc;esr
jecti is ssible when reaching my con .
to be as objective and precise a5 possi . melusions.
i ¥l : I have examined relevant ca
With respect to primary souzces, / : h case
: i tinent Articles of the eaties,
from the European Court of Justice, per A _treaties
ici for secondary sources, | have v
as well as official documents. As e ar
the main literature in the field of external.tliade law of the EC. Finally, 1
have conducted interviews with trade officials.

D.1.  Primary Sources

In conducting this research, I have anaiys.e‘d the pertinfent };r(;x;figz\s’
of the Treaties of the European Commumiﬂes anid Pert;ngr};i ncion ot
i inly the analysis o ]
f the Furopean Court of Justice (1_"nam ; ysis ‘
;sd Case Cri%?:/% Hermes International v FHT Ma?k;'m}gl). Cz}as;zé:}t;sgf
. i ivileged material of lega .
the BEuropean Court of Justice, privi . . | analysis
i hat it exists, it has become con .
was at first unusual and, now t . ' f roversial.
ini t of Justice will be of grea
Opinions by the European Cour ; cat value Tor
i i ‘reaties. These sources are importa
the interpretation of the Treaties. . ‘ :
they heE]}; us to interpret and clarify the gray areas of %1; J:ﬁ:;vb ié?tf;
i h power was given i
in the book, we shall see how muc e o
i i ts, We shall see how this wa
the Member States in mixed ag‘re(?men'
surprise mainly to national adminigtrations, who were not aware of the

degree of their competences on these issues.

As for positive law, in the case of the Treat){ of Rome, the main s,\tr;u:-l;s1
exafnined which deal with the external relations of theogL}l;r(a:pea;A ]:;Cle
i icle 133 EC, Article 3 and Ar
are Article 111 EC {repealed), Artic - A i .
iti i taken into consideration, were
310 EC. Political aspects, which were : ' derat e
jtal i i rith these issues® This analysis
iso of vital importance when dealing wi : ’
iivas importantpto understand the legal point of departure of the EC's
external trade relations.

n addition, the consultation of official and 'wori;ing ézcgﬁaecl\éi Ii::cl);;;
i i institutions, such as

EU national parliaments and EU ins h ]

General Secfetariat and the European Comimssu?n, togetl;ers V:;tg

concluding remarks of various European Councils, speeche

T - - -
] i i 3t g ach?” in JHJ Bourgeois, | Dewost an

[ ‘Mixed Agreetnents: A New Approach :  Dewor
i’lﬂgii?;;égf; le’ommunm#% Européenne ef fos Accords Mixtes, Quelles Perspectives: (Presses

i itai i denmes, 1997} 83-41, i
'I:it]e;u;lvs;ss lflilrt;iz;; ri{;PC Flaesch-Mougin Les Aceords Externes de Ia CEE: Essai d'une
6 TV Lo :

Typolagie (Editions de 'Universiié de Bruxelles, 1980) 11.
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statements by EU commissioners and
been taken into consideration. The
the democratisation of the Europea

national politicians, have also
Yy are important to value and judge
N integration process.’”

D2 Secondary Sources

Spiec_zailsed legal and political science literature in the external trade
relations of the European Community and international trade law, as

\;eié a;'articles from newspapers such as the Financig] Times, The New
oF Imes- and International Herald Tribune have been analysed t
support this book’s conclusions. ’ ;

D3, Interviews

Three cities - Brussels, Madrid and Geneva

e ~have been the venue of
. m
empirical research. [ have benefited immensely from interviews Witi’{

desk 'ofﬁciais (negotiators) from national delegations (COREPER and
working groups at the EU Council), from the Spanish Ministry of Trade
frqm the EU Council legal service, from the European Commissio I
(Dlrectgr;?te—General for Trade and from the Delegation of the Fum. ea;l
Commission to the WTO). These interviews have helped me undciers};and
the modus operandi of international trade negofiations, and how the

position of national gover instituti i
e g nments and EU institutions therein takes

7 Thie foveres F o e ) .
aal(;hn; ;e:lr: Oi\?r; is used to refer to the act of building unity between Eu ropean countries
peopes. Within the European Union, it means that countries pool their resources and

take many dE{']S]OH‘S intiy. This nt decision -making takes 5 rougl 1 ¥
¥ JO V. 15 jO 4
., 1 i3] axmg ke, piace th gh mteraction

CHAPTER 2

THE EU AND INTERNATIONAL AFFAIRS

1. Introduction

This chapter deals with the role of the European Usion (EU) in
international affairs. After making a terminological distinction among
the players of the game in the EU’s external relations, this chapter will
analyse the current legal situation with respect tothe EU legal personality,
which has fundamentally changed since the enforcement of the Treaty
of Amsterdam,! although Article 24 TEU refers to the conclusion of
the common foreign and security policy (CFSP) agreements by the EU
Council? The last part of this chapter will provide some theories of
supranationalism in the EU.

II.  The Players of the Game

Throughout this book, terms such as Luropean Union, European
Communities, and Furopean Community appear continuously. Tt is
important to clarify the difference among them.’ Most people wrongly
believe that the European Community (EC} has been replaced by the
European Union (EU). This is inaccurate, since the entities coexist, The
main difference between the two is that, technically speaking, only
the EC has legal personality and therefore can conclude international
agreements, buy or sell property, sue and be sued in court. All these are
competences which the EC has, but the E1J does not. The competence to
act in the field of international trade relations rests specifically with the
EC, and not with the EU.!

As Ramon Torrent indicates, the institutional system of the EU is
perceived in a confusing way, not only by the citizens of the Union but

The General Law of EC External Relations (2000) 203.

? Paasivirta ‘The European Union: From an Aggregate of States to a Legal Person?’ (1997)
2 Hofstra Late and Policy Syntposinm 37-59.

3 See M Westlake The Council of the Eyropean Union (Cartermill, 1995) 5-7.

*However, Article -7 of the EU Constitutional Treaty gives legal personality to the EU. This
concludes a process which started at the signature of the Treaty of Rome, ie the unification
of the two Temaining Buropean Comrmunities with separate legal personalities into a
Unton which technically did not posses legal personality prior to the EU Constitutional
and Lisbon Treaties. For further information, see R Leal-Arcas "EU Legal Personality in
Foreign Policy?” (2006) 24(2) Boston University International Law Journal 165-212.
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