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Abstract

This contribution is based on my lecture at the ISXWI annual meeting of the Italian Society of
International Law in June 2011 at Catania. Sedtminthis contribution recalls that — due to thead!
and ‘incomplete nature’ of human rights as posile and moral rights - the legal protection of
‘inalienable’ human rights risks always remainirantested, especially in international economic law
(IEL). In both UN human rights law (HRL) as well eslEL, the worldwide recognition of ‘duties to
protect’ calls for stronger protection of humarhtgyin international economic regulation (II). Huma
rights, ‘constitutional justice’ and IEL increasindimit the ‘rules of recognition’ in HRL as wedls in
IEL (ll). The need for ‘institutionalizing publiceason’ and the necessary legal ‘balancing’ ofl,civi
political, economic, social and cultural rightsldalr ‘constitutional’ and ‘cosmopolitan reformsf o
IEL (IV). As in *human rights revolutions’, citizenhave to ‘struggle for justice’ also in IEL, noab
for judicial protection of transnational rule ofwlawith due respect for HRL (V). HRL protects
‘margins of appreciation’ in the domestic implenaitn of international obligations and requires
respect for ‘reasonable disagreement’ on the divaranceptions of IEL (VI). The increasing
recognition of the ‘indivisible’ and ‘inalienablehature of human rights, and the worldwide
recognition of collective ‘third generation humaights’, reflect the increasing importance of
cosmopolitan rights for supplying international palgoods more effectively (VII). The ‘collective
action problems’ require additional institutionahovation and multilevel constitutional restraiofs
economic regulation (VIII). Multilevel governancé lmuman rights and of IEL must be coordinated
through multilevel ‘constitutional bottom-up pluisah’ and through multilevel judicial protection of
transnational rule of law for the benefit of citize(1X).

Keywords

Collective action problems; constitutional pluraiiscosmopolitanism; human rights; international
economic law; multilevel governance; public goods.
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HUMAN RIGHTS AND INTERNATIONAL ECONOMIC LAW:
COMMON CONSTITUTIONAL CHALLENGES AND CHANGING STRUC TURES

Prof. Dr. Ernst-Ulrich Petersmann

Introduction

As illustrated by Mohammed Bouazizi, the young Biam street vendor whose protests against
arbitrary market restrictions triggered Tunisiasan rights revolution in 2011, arbitrary political
oppression of individual economic freedom may fusé human rights revolution. According to
Mohammed’s younger brother, the identification dflions of disempowered Arab people during the
‘Arab revolutionary spring 2011’ with the self-imtation of Bouazizi reflected a common suffering:
‘that the poor also have the right to buy and SeWfodern economics and theories of justice confirm
that social welfare depends on reasonable rules iasidtutions protecting economic freedoms,
property rights and non-discriminatory conditiorfscompetition of citizens to engage in mutually
beneficial division of labour, subject to legal stmints of ‘market failures’ as well as ‘governanc
failures’. Just as the arbitrary confiscation of tmerchandise and other means of trade owned by
Bouazizi destroyed his private business and praspefcautonomous self-development, millions of
protesters in the ‘Arab spring’ are challengingnauitarian, welfare-reducing government restriction
impeding individual and democratic self-developmemtd emancipation of the poor. The
‘constitutional challenges’ identified in this pape common to both HRL and IEL and respond to
citizen demands for stronger protection of cosmitgrokrights, non-discriminatory market competition
and constitutional limitations of abuses of povwasp in the power-oriented ‘Westphalian structures’
of UN HRL and IEL.

I.  Need for Justifying IEL in Terms of Human Rights ard Justice

Many national constitutions, regional human rigtiaventions and all UN human rights instruments
derive human rights from respect for the human itjgof all human beings who — as stated in the
Universal Declaration of Human Rights (UDHR) - 'amedowed with reason and conscience and
should act towards one another in a spirit of dtbod' (Article 1). National and international dsu
often agree on only a few 'core elements' of humlignity?, like the requirements that (1) every
human being possesses an intrinsic worth and nemtiélement to human rights, merely by being
human; (2) this moral worth and entitlement mustdimgnized and respected by others; (3) also the
state must be seen to exist for the sake of theithehl human being, and netice versa. Beyond
these core elements, the transformation of moratiples of 'dignity’ and human rights into posttiv
law may legitimately vary among jurisdictions aatiag to their respective traditions, resources and
democratic preferences (e.g. on how to prioritind protect legal rights under conditions of scarce
resources). Arguably, just as the interpretationtref US Constitution may be influenced by its
commitments to ‘establish justice’ (Preamble) anatgrt rights ‘retained by the people’ (as stated i
the Ninth Amendment), so must IEL be interpretedhia 21 century in conformity with the legal
obligations of all 193 UN member states to resppuotect and fulfil human rights, as explicitly
required by the customary methods of treaty intgtion codified in the Vienna Convention on the

! Quoted from: H. de Sotdhe free-market secret of the Arab revolutions, in: Financial Times 9 November 2011, at 9.
2 Cf. C. McCrudden, Human Dignity and Judicial Interptien of Human Rights, irEJIL 19 (2008), 655-724.
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Law of Treaties (Preamble and Article 31 VCLT) ardphasized by the UN High Commissioner for
Human Rights.

The 1966 UN Covenant on Economic, Social and CailtRights (ICESCR) focuses on ‘the right to
work’ (Article 6), the ‘right of everyone to the jegment of just and favourable conditions of work’
(Article 7), labour rights and trade union rightgt{cle 8), the ‘right of everybody to social seityr
(Article 9), protection of the family, mothers anHildren (Article 10), the 'right of everyone to an
adequate standard of living’ (Article 11), and theman rights to health (Article 12) and to eduaatio
(Article 13). Yet, apart from a brief reference ‘safeguarding fundamental political and economic
freedoms to the individual’ (Article 6.2), the ICER does not refer to the economic freedoms of
profession, trade and private property which amegaized as fundamental rights in many European
constitutions, in the 2009 Lisbon Treaty and inEtd Charter of Fundamental Rights in conformity
with the constitutional traditions in EU memberteta The disagreement on economic liberties
reflects,inter alia, the tradition in many common law countries oftpoting freedom of contract,
freedom of profession and other economic freedoms@mmon law guarantees rather than as
constitutional and human rights, and of conceivilggnocracy in terms of ‘parliamentary freedom’
rather than equal constitutional rights of citizefke ‘dual nature’ of human rights as positive law
and moral rights, and the ‘incomplete nature’ o$ipee HRL and IEL compared with cosmopolitan
ideals of moral rights, may justify claims for ‘atgdnal human rights’ - like ‘freedoms of the
internet’ and the ‘right to safe and clean drinkinater and sanitation as a human right that isnéisge
for the full enjoyment of life and all human rightas recognized in UN General Assembly Resolution
A/64/L.63 of 28 July 2010 as well as in ResolutiiRC/Res/15/9 of 30 September 2010 of the UN
Human Rights Council (deriving this right from ‘thight to an adequate standard of living’). The
recognition of ‘new human rights’ may influence ihterpretation of IEL rules, for instance in cage
disputes to what extent restrictions of ‘essensalvices’ are consistent with market access
commitments under the law of the World Trade Orgatnon (WTO).

Ten years ago, | published a series of articldgngalor ‘mainstreaming human rights into the lafv o
worldwide organizations’ in order to strengthen thenstitutional functions’ of IEL to contribute to
poverty reduction and to protecting, respecting &uifilling human rights of citizen$.The two
constitutional principles underlying this propasiti — i.e. (1) the customary law requirement of
interpreting international treaties ‘in conformityith principles of justice’ and human rights, a®j (
the need for ‘constitutionalizing IEL’ through a-$fage-sequence’ of constitutional, legislative,
executive and judicial ‘institutionalization of pidreason’ (J.Rawls) in order to protect humarhisg
effectively — had been presented in numerous cenées in Europe without much controversy in
view of the successful ‘merger’ of HRL, IEL and stitutional law in European lawThe violent
rejection of my proposal in 2002 by a few Anglo-8axawyers (like P.Alston and R.Howse) —
arguing for keeping HRL and IEL separate in vievite lack of human rights expertise of economic
organizations, and rejecting ‘judicial balancing’rmman, economic and social rights as practised by
courts throughout Europe — illustrated that then&titutional conceptions’ underlying the European
Convention on Human Rights (ECHR), European Unigbl)(law and European Economic Area
(EEA) law are not shared in many countries out&deope, notably in non-democratic countries and
‘majoritarian democracies’ that reject the idea'adnstitutionally limited democracy’ with active

% Cf. E.U.Petersmann, International Trade Law, Humagh®i and the Customary International Law Rules orafyre
Interpretation, in: S.Joseph/D.Kinley/J.Waincymeds), The WTO and Human Rights (Cheltenham: Edward Elgar,
2009), 69-90.

4 Cf. E.U. Petersmann, Time for a United Nations ‘Glolcompact’ for Integrating Human Rights into the Ladv
Worldwide Organizations: Lessons from Europeangraton, in:EJIL 13 (2002) 621-650

® Cf. E.U.Petersmann, Constitutional Functions of Rubfiternational Economic Law, in: V. Van Themaat)(e
Restructuring the International Economic Order. The Role of Law and Lawyers (Colloquium on the occasion of the
350th anniversary of the University of Utrecht, Wier 1987), p. 49 — 75dem, National Constitutions and International
Economic Law, in: M.Hilf/E.U.Petersmann (edBlational Constitutions and International Economic Law (The Hague:
Kluwer 1993), p. 3 - 52.
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judicial protection of constitutional rights againthe potential tyranny of democratic majority
politics® Over the past years, the need for promoting syeetietween HRL and trade by interpreting
IEL in conformity with human rights has been redagd by ever more international economic
organizations (e.g. in speeches by WTO DirectorggarP. Lamy) and courts as well as by ever more
NGOs, including also the worldwide ‘Internationadwk Association”. The ‘judicial balancing’ of
human and economic rights in all European courtsid®/ cited and emulated also in regional
economic courts outside Europdven investor-state arbitral tribunals acknowledige need for
interpreting IEL in conformity with human rightdJN human rights bodies admit ever more the need
for strengthening human rights in IEL, as illusticaby the UN Human Rights Council’s endorsement
on 16 June 2011 of the ‘Guiding Principles on Basghand Human Rights: Implementing the UN
“Protect, Respect and Remedy” Framework’ proposethe UN Special Representative J. Rulfgie
or by the ‘Human Rights Impact Assessments for @radd Investment Agreements’ elaborated by
the UN Special Rapporteur for the Right to Fooddmperation with UN bodies and NGEsUN
human rights bodies increasingly recognize theiafuole of trade and IEL for poverty reduction;
they no longer discredit the WTO, as in a repartfie UN Commission on Human Rights of 2001, as
‘a veritable nightmare’ for developing countriesdamomen'? ‘Westphalian interpretations’ of UN
HRL and IEL, i.e. the traditionally one-sided focos rights and obligations of states without
acknowledging citizens as ‘primary subjects’ andrees of legitimacy also in international law, are
increasingly challenged (e.g. by civil society, tamrights courts and economic courts) by invoking
human rights and other ‘principles of justice’ astifications and ‘relevant context’ for ‘cosmopati
interpretations' of international law rules for thenefit of citizens. If human dignity, reasonaleles)
autonomy (including ‘human capacities’) and humaghts of citizens to justification of all
governance restrictions and to their judicial avadjes are recognized as ultimate legal values, both
IEL and HRL can be seen astruments to realize these human rights principles.

® E.U.Petersmann, Taking Human Dignity, Poverty antb&werment of Individuals More Seriously: RejoinderAlston,
in: EJIL 13 (2002) 845-851.

" Cf. Petersmann (note 3).

8 See, e.g., the MERCOSUR arhitral award of 6 Septe@2®@8 in the ‘Bridges case’ between Argentina andguay (cf.
L.Lixinski, Human Rights in MERCOSUR, in: M.T.F.FilHoLixinski/ M.B.O.Giupponi (eds), The Law of
MERCOSUR (Oxford : Hart Publishing, 2010), at 351 ff.

° See, e.g., the UNCITRAL Arbitral Decision on Liabjliof 30 July 2010 ilAWG v Argentina (i.e. one of the more than 40
arbitration proceedings against Argentina’s restits in response to its financial crisis in 200df)para. 262: ‘In the
circumstances of these cases, Argentina’s humadmtsrigbligations and its investment treaty obligagicare not
inconsistent, contradictory, or mutually exclusive’

19 Cf. UN document A/HRC/RES/17/4 of 6 July 2011.

1 0. de SchutterDraft Guidi ng Principles on Human Rights Impact Assessments of Trade and Investment Agreements (1
July 2011), accessible under http://www.srfood.org.

12 Globalization and its impact on the full enjoyment of human rights, ECOSOC document E/CN.4/Sub.2/2000/12 of 15 June
2000, at paragraph 15. Apart from a reference terps and their possibly adverse effects on phagotaal prices
(depending on the competition, patent and socied laf the countries concerned), the report nowidametifies conflicts
between WTO rules and human rights.
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II. Duties to Protect Human Rights and to ‘Constitutioralize’ IEL

UN and regional human rights bodies emphasize lthatan rights entail corresponding duties of
governments to respect, protect and fulfil humaghts®® ‘Global responsibilities to protect’ are
increasingly limiting ‘state sovereignty’ and otiéfestphalian rights and obligation¥'they are also
reflected in the customary law requirement of ipteting international treaties ‘in conformity with
principles of justice’ and with the human rightslightions of states, and reflect a broader
constitutional insight as emphasized by J.Rawlseory of Justice and modern economics: The
welfare of citizens and their adequate access g¢ential goods and services depend on ‘reasonable
rules and institutions’ rather than on domestiaratresources; human beings and their capacity to
‘institutionalize public reason’ are the true whaiff nations. Hence, the World Development Report
2011 rightly identifies the ‘absence of legitimatstitutions that provide citizens security, justiand
jobs’ as the main cause of mass violence and ussapepoverty in So many countries. If protection
and fulfilment of human rights depend on ‘respolesilsovereignty’, then constitutional and
cosmopolitan rights are a precondition for empomgrcitizens to govern themselves (e.g. by
engaging in mutually beneficial trade) and ensiwe accountability of all delegated governance
powers. Constitutional democracies and Europearnational law recognize that the legal task of
‘institutionalizing public reason’ depends — alsdlEL - on a ‘four-stage sequence’ of constitutipna
legislative, administrative and judicial safeguaofisonstitutional and cosmopolitan rights with due
respect for ‘reasonable disagreement’ about pdéaticconceptions for a good life. Civil society
increasingly challenges the obvious failures ofhbtN HRL and worldwide IEL — which are
confronted with ever more crises in internationanetary, trade, financial, environmental relations
and poverty reduction — to institutionalize ‘publieason’ in international relations. ‘Westphalian
intergovernmentalism’ reflects ‘constitutional faks’ and ‘discourse failures’ due to authoritarian
treatment of citizens as mere objects of intermafidaw and neglect of human rights to reasonable
justification of all governance restrictions. Henogy publications have argued long since that the
common ‘constitutional problem’ of the crises in HRBnd IEL is that regulatory discretion and ‘rent-
seeking’ by powerful interest groups are inadeduatenstitutionally constrained’ by constitutional
rights, ‘checks and balances’ (e.g. judicial rerasfiand democratic ‘public reason’.

IEL and international HRL evolved as separate regimntil their successful ‘merger’ in European
international law. In contrast to the hierarchinature of domestic constitutional systems, UN HRL
remains essentially a horizontal legal system &g sovereign rights to applygher standards in
national and regional HRL compared with UN HRL. §hiespect for legitimate ‘constitutional
pluralism’ entails that the content, legal protectand ‘balancing’ of civil, political, economicaal

and cultural human rights, and their contextuadévahce for IEL, often remain contested and vary
among countries depending on their diverse comtistital systems. The unnecessary poverty and
inadequate access to water, food, health protectiducation and rule of law of 1-2 billion people
illustrate that neither UN HRL nor worldwide IEL Ve succeeded in realizing the declared objective
of states ‘that human rights should be protectethbyrule of law’ so as to promote ‘universal ragpe
for and observance of human rights and fundamémtatioms for all’ (Preamble of the 1948 UDHR).
As human rights do not enforce themselves andatiedf any references to human rights in the IMF,
World Bank, GATT and WTO agreements impedes priecf human rights in IEL, ‘mainstreaming
human rights’ into IEL remains the central challengf HRL and IEL in the 21century. The
increasing legal and judicial protection of cosmapn rights empowering citizens to challenge
welfare-reducing abuses of public and private powfar instance, by invoking ‘access to justicedan

13 0On this tripartite typology of human rights obligats, and on the additional requirements of avditgbaccessibility,
acceptability and adaptability (e.g. of essentaliEes like education), see: O. de Schutt@ernational Human Rights
Law (Cambridge: CUP, 2010), at 242 ff.

14 See the contributions to the new jour@hbbal Responsibility to Protect published by Martinus Nijhoff since 2009.
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other human rights, trading rights, investor riglsellectual property rights, environmental, labo
and social rights and corresponding obligationg@fernments — contributes to promoting structural
changes in IEL. As human rights say little abowt diptimal constitutional, legislative, administvati
international and judicial design of economic region, comparative analyses are of crucial
importance — albeit often neglected.

lll. ‘Constitutional Justice’ and the Changing Nature ofthe ‘Rules of Recognition’ in
HRL and IEL

Since 1945, all UN member states have regularlyfireeed their ‘commitment towards the full
realization of all human rights for all, which ameiversal, indivisible, interrelated, interdependand
mutually reinforcing® The statement in the Preamble of the UDHR s‘ié$sential, if man is not to
be compelled to have recourse, as a last resaeptlion against tyranny and oppression, thatdrum
rights should be protected by the rule of law’ -Afaons the moral entitlement of every individual to
‘struggles for rights’, as illustrated by the Arabman rights revolutions in North Africa in 2011dan
by increasing civil society calls for better prdten of human rights (like access to essential food
medicines and health services) in IEL so as tdlfalferyone’s right to ‘a social and international
order in which the rights and freedoms set fortlthis Declaration can be fully realized’ (Articl& 2
UDHR). As explained by J.Rawls and confirmed by hitory of constitutionalism since the ancient
Constitution of Athens more than 2’400 years affecéve protection of rights of citizens depenas o
constitutional, legislative, administrative and ipidl safeguards institutionalizing ‘public reason’
protecting equal rights of citizens.

Protection of human rights by international orgatitms (like the EU) and ‘courts of justice’ may
delegitimize authoritarian claims that governmefds ‘agents’ with limited powers) have not
conceded such rights to their citizens as the ‘deatw principals’ of national and internationaMan

the 2£' century. Human rights advocates increasingly ctiiat, from a human rights perspective, also
IEL should be conceived as anstrument for protecting, respecting and fulfilling humarghts.
Comparative legal and institutional research suggt®st — just as the effectiveness of democratic
self-government and of regional human rights cotives depends on constitutional and judicial
protection of human rights — constitutional andigiad protection of ‘cosmopolitan conceptions’ of
IEL (e.g. in transnational commercial and investmiw, European economic integration law)
empowering citizens to challenge and influence figutleason’ has proven to be more effective and
more legitimate than state-centred ‘Westphaliarceptions’ of IEL treating citizens as mere objects
of intergovernmental regulatidf.

Legal positivists tend to define ‘law’ not only hgrimary rules of conduct’ but also by legal praes
recognizing, developing and enforcing rules in ocomity with ‘secondary rules’ of recognition,
change and adjudication. The universal recognitibmalienable human rights by all UN member
states has contributed also to the universal rettognof ‘principles of justice’ (e.g. in the UN
Charter, human rights conventions and national t@atiens) as integral parts of national and
international legal systems. The ancient symbothef independent, impartial judge administering
justice by ‘weighing’ the arguments of both sid@gst{tia holding the scales) and enforcing the
existing law [ustitia holding the sword), like the common linguistic cofethe legal termgus, judex
andjustitia (or justice and the designation of judgeslawd Justice), recall much older traditions of
recognizing justice as the main objective of lawguably, the legitimacy of law, governance and
adjudication derives from ‘constitutional justicg.g. as illustrated by the ancient Virtue of Jesti

15 See UN Resolution 63/116 on the 60th AnniversathefUDHR adopted on 10 December 2008.

16 Cf. E.U.Petersmantnternational Economic Law in the 21st Century. Constitutional Pluralism and Multilevel
Governance of Interdependent Public Goods (Oxford: Hart Publishing, 2012).
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protecting due process of law) and from human siglit'‘access to justice’ requiring governments to
protect judicial independence and transparencyoofts no less than from ‘democracy’. J.Rawls’
theories of justice and of ‘public reastnexplain why — in constitutional democracies with
constitutional adjudication — courts of justice mag more principled ‘exemplars of public reason’
than political institutions based on majority déems favouring organized interest groups. Hence,
many lawyers and judges define law by ‘the propdedif what courts will do in fact’ (US Supreme
Court justice O.W.Holmes) and by how courts ofigesvill apply legal rules (e.g. ‘general principle
of law’ in terms of Article 38 ICJ Statute). Econiamaourts in Europg and also investor-state arbitral
awards’ increasingly recognize that rules violating hunigyits may not be a valid part of positive
law. As human rights recognize (e.g. in the UDH®) meed for limiting ‘rule by law’ through ‘rule of
law’, the human right of ‘access to justice’ andigual protection of ‘rule of law’ are of constitahal
importance for both HRL and IEL.

The constitutional guarantees of democratic pgditon, individual ‘access to justice’ and judicial
protection of ‘rule of law’ enable citizens, theilemocratic representatives and ‘courts of justioe’
increasingly challenge power-oriented, intergoveental economic regulation, even in case of EU
regulations implementing legally binding sanctiapproved by the UN Security Coun@ilArguably,
the emerging ‘multilevel human rights constitutiamitanges the ‘rules of recognition’ of internatibona
law by constitutionally limiting ‘Westphalian monolges’ of diplomats to interpret and define the
scope of international rules, ‘general principléddaw’ and human rights. HRL may justify legal
claims by citizens, their representative institnicand ‘courts of justice’ that human rights (ef.
access to water and essential medicines) univgnsdbgnized in UN Resolutions may be relevant
context for interpreting IEL ‘in conformity with prciples of justice’ and the human rights obligato
of governments. Also in less-developed countrigs. (e India and South-Africa), ‘courts of jusic

— as the most independent guardians of the cotnstitd rights of citizens which, unlike political
bodies, have to justify judicial decisions on tlasis of constitutional principles — increasinglgist

on their ‘constitutional mandate’ of interpretingdeapplying economic law in conformity with human
rights so as to protect citizens against abusgsiblic and private powét. The ‘changing structures’
of human rights law, transnational commercial, é;advestment and European economic integration
law are illustrated by the fact that multilevel icidl interpretation and clarification of rules dugh
thousands of dispute settlement findings by natiara international courts and other dispute
settlement bodies have become no less importanthierprogressive development of law and
protection of individual rights than intergovernrtedragreements. Arguably, the cosmopolitan rights
and multilevel judicial remedies protected by EW,&EEA law, the ECHR and, increasingly also
beyond Europe (e.g. in transnational commercial iamdstment law) offer empirical evidence that
‘cosmopolitan conceptions’ of IEL and multileveljaial protection of cosmopolitan rights are more

7 3. RawlsPolitical Liberalism (Cambridge: Harvard University Press, 1993).

8 1n Cases C-402/05P and C-415/08Rgdi, ECR 2008 1-6351, the EU Court confirmed its jurigfamice that respect for
human rights is a condition of the lawfulness of Eldasures: ‘the obligations imposed by an inteonali agreement
cannot have the effect of prejudicing the constindl principles of the EC Treaty, which include ténciple that the
Community acts must respect fundamental rights, réggiect constituting a condition of their lawfidaevhich it is for
the Court to review.” Even though ‘the European Comityumust respect international law in the exeraigeits
powers’, including ‘observance of the undertakiggeen in the context of the United Nations’, it®t a consequence
of the principles governing the international legeder under the United Nations that any judicealiew of the internal
lawfulness of the contested regulation in the ligffundamental freedoms is excluded.’

Yet, e.g.,Phoenix Action Ltd v Czech Republic, ICSID Arbitration Award of 15 April 2009 (Case NdRB/06/5), para. 78
(finding that investment protection ‘should notdranted to investments made in violation of the tfisdamental rules
of protection of human rights’).

20 Cf. Cases C-402/05P and C-415/0KRdi (note 18).

21 See Ernst-Ulrich Petersmann, Human Rights, IntenatiEconomic Law and ‘Constitutional Justice’ (208 EJIL
769-798.
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effective safeguards of human rights and transnakioule of law for the benefit of citizens than
‘Westphalian conceptions’ focusing on rights antigattions of states.

Table 1: From ‘Westphalian IEL’ to Regionally or Functionally Limited ‘Cosmopolitan IEL’

Westphalian IEL focuses on reciprocal rights/obligations among éseign states’ and separation of
international from national legal ®ymas, usually (e.g. in UN law) without
compulsory jurisdiction for peacesettlement of disputes; the treatment of
citizens as mere objects, the lac&ffictive protection of ‘transnational rule of
law’ and of human rights, and ineffee parliamentary and democratic control of
UN law in many states undermine tfeeahand democratic legitimacy of
‘Westphalian international law’.

Cosmopolitan IEL focuses on rights and obligations of individuald #meir multilevel legal and
judicial proteatiacross national frontiers (e.g. in transnatiomatstment law);
it protects traaganal rule of law and strengthens the ‘constitosil
limits’ of statewereignty, popular sovereignty and ‘constitutiojustice’, for
instance in regibRU law, EEA law and the ECHR.

EU law integrates international and national, legal amticjal guarantees of common
market freedomansnational rule of law, human rights and othemnaopolitan
rights on the Isasf multilevel constitutional principles (e.g.lefal primacy,
direct effect adlidect applicability of EU legal rules) and EU iistions.

EEA law integrates international and national, legal amticjal guarantees of common
market freedomansnational rule of law, human rights and othemneapolitan
rights on the Isasi more deferential constitutional principlegy(ef quasi-
primacy and quasiect applicability’ of EEA rules after their imcporation into
domestic law) @A institutions.

ECHR law has evolved into a multilevel legal and judicias®m protecting human rights and
access to justice in the legal and judicial systefrthe 47 member states for the
benefit of moreth800 million citizens.

Law merchant continues to evolve into cosmopolitan commercralestment and arbitration law
(lex mercatoria)  with multilevel judicial protection of individudteedoms (e.g. of contract), property rights
and transnational rule of law empowering citizens.

\
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IV. Need for Cosmopolitan Reforms of IEL: Legal and ‘Julicial Balancing’ as the
‘Ultimate Rule of Law’ (Beatty)

Law as an instrument of governance needs jusiificatEconomists tend to justify economic rules in
terms of promoting economic efficiency, ‘individuatility’, consumer welfare or ‘total welfare’. Yet
mere promotion of ‘market equilibrium’ through siyppnd demand, or ‘price-setting’ by monopolist
suppliers (e.g. of tap water and patented medigimaay be inconsistent with human rights and
corresponding government obligations to fulfil lwaseéeds of everybody (e.g. in terms of human rights
of access to water, food and essential medicinedfatdable prices). Utilitarian focus on ‘output
legitimacy’ cannot avoid questions of ‘input legiacy’, for example regarding the frequent
‘producer-bias’ in IEL resulting from inadequateguéation of ‘market failures’ and ‘private-public
partnerships’ favouring special producer interestsr general consumer welfare. Similarly, positivi
legal claims (based on authoritative issuance lekrand their social efficacy) justifying ‘rule ofen’
and their ‘rule by law’ continue being challengsithce antiquity, by invoking ‘principles of justice
as legal conditions of the validity of rules androfe of law’. Whereas ‘conservative’ conceptiasfs
justice emphasize the need for rule-following apthalding ‘legality’, ‘reformative’ conceptions of
justice acknowledge the additional function of lamd ‘courts of justice’ to ensure ‘equity’ with due
regard to the particular circumstances of dispated the inevitably ‘incomplete nature’ of rule-
making. Hence, there are longstanding traditionsanfiplementing universal conceptions of ‘formal
justice’ (e.g. as defined by equal human rights &wlereign equality of states’) by particular
conceptions of ‘substantive justice’ (e.g. in terofs‘equity’ and ‘difference principles’ justifying
rectification of formally equal treatment so as ‘tender to every man his due’). As long as
constitutional and legal protection of economic aadial rights remains so weak in so many countries
(notably outside Europe), effective protectionfoéédom from poverty” and of transnational rule of
law for the benefit of citizens requires overcomitige utilitarian and mercantilist traditions of
separating HRL and IEL. As inside constitutionainderacies and in European economic law, the
constitutional task of ‘institutionalizing publiaugtice’ requires — as explained by Kantian and
Rawlsian constitutional theorfés- multilevel constitutional, legislative, admimiztive and judicial
protection of constitutional rights and other ‘miples of justice’ within a framework of institunhal
‘checks and balances’ protecting market accessergerconsumer welfare, non-discriminatory
conditions of competition, human rights and otle&sionable long-term self-interests of all citizens.

Similar to Article 1 of the UN Charter, customaa requires that ‘disputes concerning treaties, lik
other international disputes, should be settlegdgceful means and in conformity with the prinaple
of justice and international law’ (Preamble VCLTJhe WTO Agreement, like many other
international economic treaties, recognizes ‘bgmimciples and objectives [...] underlying this
multilateral trading system’. Some of these prifespare specified in WTO provisions, for instance i
the General Agreement on Tariffs and Trade (GATJ ather WTO agreements on trade in goods,
services and trade-related intellectual propegkits. Other principles are incorporated into WT® la
by reference to other international law rules, fxample in the WTO Dispute Settlement
Understanding (DSU) which requires interpreting WIB@ ‘in accordance with customary rules of
interpretation of public international law’ (Artel 3). These customary rules include rules and
principles for textual, contextual and teleologirdkrpretation of treaties aimed at mutually cemér
interpretations on the basis of legal presumptafiawful conduct of states, of the systemic chemac
of international law, and the mutual coherencentdrnational rules and principles. The customany la
requirement of interpreting treaties ‘in conformiyith principles of justice’, including ‘universal
respect for, and observance of, human rights andaimental freedoms for all’ (Preamble VCLT),

2t T PoggeFreedom from Poverty as a Human Right: Who Owes What to Whom? (Oxford University Press, 2007).
23 Cf. Petersmann (note 16), Chapters Il and Il
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calls for clarifying bothprocedural principles of justice (like due process of law in judicial
proceedings) as well as thsabstantive principles of justice underlying IEL, like freedom, non-
discrimination, rule of law, independent third-gastdjudication and preferential treatment of LDCs.
For, rules and adjudication that are not perceigedust by governments, citizens and ‘courts of
justice’, are unlikely to be effective over tirfie.

Hence, IEL must not only be justified and evaluatederms of ‘justice’ and human rights even if
human rights are not specifically incorporated itlte law of worldwide economic organizations.
Legal and judicial interpretation of IEL must alaon at coherence with other international legal
obligations of the countries concerned, as receghia the 1994 Ministerial Decision on the mutual
coherence of trade and environmental policies Ard1996 WTO Ministerial Declaration rejecting
‘the use of labour standards for protectionist psgs’ and calling for cooperation with the
International Labour Organization as ‘the competardy to set and deal with [labour] standards’.
Respect for the ‘consistent interpretation prir€iplecognized in national and international legal
systems (like the Preamble and Article 31 of thetVCmay also be more appropriate for promoting
legal coherence among IEL and HRL in worldwide gae@ce institutions than incorporating UN
human rights obligations into WTO law following threodel of the incorporation of intellectual

property treaty obligations into the WTO Agreement Trade-Related Intellectual Property Rights
(TRIPS)® The need for reconciling civil, political, econamisocial and cultural human rights, like
the need for reconciling legal market access comemts (e.g. under GATT and GATS) with

sovereign rights to protect non-economic publierests (e.g. pursuant to Articles XIX-XXI GATT,

XIV GATS), requires legal and judicial ‘balancingp as to ‘optimize’ legal and judicial protectioh o

competing rights and obligations.

Outside Europe, many governments continue to disdethat — due to the ‘globalization’ of ever
more public goods like rule of law, protection afinman rights and efficient trade, financial and
environment protection systems — national congitst have become ‘partial constitutions’ that can
protect interdependent public goods only in codgjpanawith international law and institutions. The
necessary ‘de-mystification of the state’ and imé¢ional legal limitation of welfare-reducing ‘ldga
nationalism’ require new cosmopolitan and congtihal conceptions of international law as an ever
more indispensable instrument for limiting goverrafailures at home and abroad for the benefit of
citizens. As in European economic and legal integnaindependent and impartial ‘courts of justjce’
and their multilevel judicial protection of constibnal and human rights across frontiers on trsssba
of ‘judicial comity’ and ‘proportionality balancings the ‘ultimate rule of la®, must often take the
lead in protecting citizens and their human rightthe worldwide division of labour. While judicial
review of whether a restriction is 'suitable' amekcessary' for realizing specific public policyerdsts
focuses on the rationality and efficiency betweles neans and the end, theportionality stricto
sensu test reviews the reasonableness of the governmieal@hcing of competing values. In contrast
to R. Dworkin's claim that - in 'hard cases' inviady conflicts between constitutional rights andesth
public interests — individual rights should 'trunublic policies, 'proportionality balancing' by
European courts tends to perceive constitutiomgitsi and public policies as possibly both reflegtin
constitutional principles subject to weighting inder to promote their mutual coherence case-by-

24 Cf. E.U. Petersmann, Constitutional Theories of mational Economic Adjudication and Investor-Stabitkation, in:
P.M.Dupuy/F.Francioni/ E.U.Petersmann (etti)man Rights in International Investment Law and Arbitration (Oxford:
OUP, 2009), 137-194.

%5 Cf. C. Thomas, The WTO and labor rights: strategfdmkage, in: Joseph/Kinley/Waincymer (note 3)72&

% According to D.M. BeattyThe Ultimate Rule of Law (Oxford: OUP, 2004), the constitutional ideal ofgavernment by
law and not by men' has become replaced in Europaastitutional law (e.g. governing the EU, the Ef#e ECHR and
the domestic implementation of these treaty regjniigsjudicial proportionality review securing a mosubstantial
version of the ‘rule of law’ for the benefit of idéns and their constitutional rights. Also everencourts outside Europe
make use of the three distinct tests of 'suitabi(itationality), 'necessity’ (least restrictive ang) and 'proportionality
stricto sensu’ (reasonableness) of legislativeadministrative restrictions for realizing publi¢énests.
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casée”’ By double-checking legislative and administratb@ancing' and clarifying ‘public reason' and
‘principles of justice’, judicial proportionalityeview of restrictions of fundamental rights contités

to 'participatory’ and 'deliberative democracy'oasr frontiers as a necessary compensation of the
deficits of parliamentary democracy and other forofisnational majority politics in a globally
integrating world. Human rights and their multilejgdicial protection are of crucial importanceals

in IEL for protecting citizens as the ‘democratiéngipals’ against abuses of power by government
agents and corporations in multilevel economic l&gn undermining, all too often, general
consumer welfare and constitutional rights of eitig.

V. ‘Constitutionalization’ of IEL May Require ‘Struggl es for Justice’

I. Kant was the first legal philosopher explainwm)y the ‘moral imperative’ of legal and judicial
protection of maximum equal freedoms can becomeahty only through antagonistic struggles for
‘public justice’ and multilevel constitutional peattion of equal freedoms in all human interactiahs
national, transnational and international levelReducing the unnecessary poverty of some 2 billion
people living on 2 dollars or less per day is ndy@ ‘moral imperative’, but also a legal requikarh

of modern human rights law. As stated already emRheamble to the UDHR, ‘it is essential if man is
not to be compelled to have recourse, as a lasttrés rebellion against tyranny and oppressibat t
human rights be protected by the rule of law.” Buecessful judicial transformation of European
economic law confirms the important emphasis in luhan rights law on ‘access to justice’ and the
need for international cooperation and assistancepifotecting human rights across frontiers; also
national and international judges should coopearateterpreting law, including citizen-driven IEn
conformity with its rule-of-law objectives and umbjgng constitutional principles of justice (e.cs a
defined by human rights) as expressing rights-baseateptions of justice and transnational rule of
law.

Interpreting economic treaties in conformity witprinciples of justice’ will inevitably remain
contested among citizens and governments with aierflicting self-interests and value preferences.
For instance:

« Regional ‘market freedoms’ (as protected in fregldr areas), ‘trading rights’ (as protected in
WTO law) and worldwide liberalization of market ass for movements of goods, services,
persons, capital and related payments may beiggstibt only on utilitarian groundfs but also
as imperfect, cosmopolitan extensions of Rawlg'stfiprinciple of justice’, to be defined in
terms of equal rights of citizens to ‘the most esigee total system of equal basic liberties
compatible with a similar system of liberty for'&fl

« Worldwide and regional rules on preferential treztinof less-developed countries (e.g. by
means of non-reciprocal tariff preferences, finahand technical assistance, ‘trade facilitation’
and capacity-building) and certain social righta ba interpreted as an international extension
of Rawls’ ‘second principle of justice’ calling falifferential treatment beneficial for the poor.

« The ‘general exceptions’ and numerous safeguangsetain worldwide and regional economic
agreements can be construed as reflecting the Rawdkaim that, as national welfare depends
more on a country’s social institutions than omigsural resources, each people can and should
agree on social and constitutional arrangementspiwvide its citizens with the natural and

27 cf. Petersmann (note 16), Chapter VIII.

%8 On utilitarian Anglo-Saxon theories of ‘justice efficiency’ see: R. PosneEconomic Analysis of Law (Boston: Little
Brown, 2nd ed., 1977), at 10: ‘Efficiency means eipig resources in such a way that “value” — hursatisfaction as
measured by aggregate consumer willingness to paynaximized'.

29 3. Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1971), at 250
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social goods essential for satisfying basic née®uch a ‘democratic, social responsibility
principle’ also supports the human rights claint tlespect for human dignity (e.g. in the sense
of individual autonomy and responsibility) requiresnpowering citizens by rights-based
regulation of international economic cooperatioroagicitizens.

« The ever more comprehensive compulsory jurisdicabmational and international courts for
protecting rule of law in international economimperation, and the customary law requirement
of interpreting international treaties and settlnetpted disputes ‘in conformity with principles
of justice’ and the human rights obligations oftata can be seen as protecting ‘constitutional
justice’ (e.g. in the sense of access to indepdanwewnirts of justice’) as one of the oldest
paradigms of legal systems.

The universal recognition of human rights and theréasing dependence of citizens’ welfare on
globalization and collective supply of internatibryaublic goods’ challenge traditional claims that
national law and international law must remain base categorically different kinds of public reason
(e.g. citizen-oriented democratic legislation veeirstate rules}* Transnational protection of human
rights and of many ‘global public goods’ requiressimopolitan conceptions of international law.
Whereas international trade liberalization can bstified in terms of welfare economics and
protection of human rights to equal freedoms toagegin mutually beneficial exchanges enhancing
human self-developmefit the longstanding traditions of trade protectiond aother kinds of
discrimination against foreign goods, servicesreigners’ and less-developed countries are often
driven by non-transparent forms of power politiosthe benefit of ‘rent-seeking interest groupttre
expense of general consumer welfare. The Europeammon market rules, for example their
replacement of protectionist anti-dumping laws bsifare-maximizing competition rules among the
30 member countries of the EEA, confirm an impdrteonstitutional insight: within a reasonable
framework of rules and institutions, power politican be legally transformed for the benefit of
citizens not only inside states, but also in ingional relations among states which, for centuhies
engaged in wars and mutually harmful protectionism.

%0 see J.Rawld,aw of Peoples (Cambridge: Harvard University Press, 1999), aB87106-120 (‘the crucial element in how
a country fares is its political culture — its meard) political and civic virtues — and not the leg€its resources’, at
117).

31 Rawls’ moral justification of the different ‘publreason’ underlying national and international lawightly challenged by
human rights advocates emphasizing the transnatiegal obligations of modern HRL. Even though formgN
Secretary-General K. Annan convincingly claimedt titee poor are poor not because of too much gleatbn, but
because of too little’ (UN doc. SG/SM/7411 of 22 W2000), the prevailing ‘public reason’ in many LD@ses not
(yet) support global economic integration in viefithee ubiquity of ‘governance failures’.

2.cf. A Sen,Development as Freedom (New York: A. Knopf, 2000). For comparative stuglief protection of freedom of
trade as a fundamental right in national and Elanmmnstitutional laws see Hilf/Petersmann (note 5)
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VI. Respect for ‘Margins of Appreciation’ and for ‘Reasonable Disagreements’ on
Multilevel Regulation of IEL

International human rights conventions recognizg thuman rights ‘shall be subject only to such
limitations as are prescribed by law and are necgss a democratic society in the interests ofligub
safety, for the protection of public order, heatthmorals, or for the protection of the rights and
freedoms of others® Yet, human rights and democracy also protect iddal and democratic
diversity and ‘reasonable disagreement’ reflectiegitimately diverse democratic preferences, for
instance on the ‘politically optimal level of leg&gulation’ of human rights that may be protedigd
means of constitutional, legislative, administrator judicial safeguards at national and intermeio
levels. Hence, human rights courts and also ecanomurts tend to recognize governmental ‘margins
of appreciation’ concerning domestic implementateomd legitimate ‘balancing’ of human rights
obligations and fundamental freedoms. The intergowental recognition by UN bodies of ‘derived
human rights’ like the human right of access toemadnd the diverse legal methods of protecting thi
human right inside national legal systems by medm®nstitutional, legislative, administrative amd/
judicial rights (often derived from diverse humaghts like the rights to life, health and/or an
adequate standard of livirig) illustrate such legitimate ‘margins of appre@atiregarding optimal
legal design and protection of human rights. Dependn the respective ‘constitutional context’ (e.g
the constitutional provisions on judicial revievlggislative’ and ‘judicial interpretations’ anddal
clarifications may lead to ‘institutionalized publilialogues’ progressively developing ‘public red@so
supported by citizens. For instance:

« The adoption by the UN Human Rights Committee uily 2011, of ‘General Comment No. 34’
on Article 19 ICCPR (freedom of opinion and expresy replaces the previous ‘General
Comment No 10’ and considerably extends the ‘obibgato respect freedoms of opinion and
expression (as) binding on every State party ashalevand on ‘(a)ll branches of the State
(executive, legislative and judicial) and other jlor governmental authorities, at whatever
level'. The new Comment clarifiefter alia, the scope of freedom of opinion and expression
(e.g. by explicitly including commercial advertigirand ‘all forms of audio-visual as well as
electronic and internet-based modes of expressprotecting a ‘right of access to information
held by public bodies’) and limits the admissibésstrictions (e.g. by permitting only content-
specific restrictions of, and prohibiting ‘genebians’ on, the operation of certain websites and
internet-based information dissemination systeths).

« Economic courts and dispute settlement bodies ootifrg disputes over market access
commitments for the electronic supply of serviaeg(in the WTO disputes ovelS-Gambling
restrictions and China-Restrictions on publications and audiovisual products) and over
sovereign rights to protect ‘public morals’ andjia order’ (e.g. pursuant to Articles VI, XIV
GATS) may have to decide whether, and to what éxtemiman rights, and their ‘dynamic
interpretations’ by human rights bodies, may bdetrant context’ for interpreting economic
rules (e.g. on market freedoms and related ‘comialgreedom of expression®f.Yet, they may
also have to respect that the state parties tospuli — as in th&China-Restrictions on

33 Cf. Article 9 ECHR. For different limitation clauseses e.g., Articles 8, 10 or 11 ECHR. Some human sigharantees
(like the prohibition of torture in Article 3 ECHR)pchot provide for any governmental limitation.

et P.Thielb6rgerThe Right(s) to Water, EUI doctoral thesis defended in December 2016réFice: European University
Institute, 2011).

3 Cf. UN document CCPR/C/GC/34 of 21 July 2011.

% On these WTO disputes, and the deliberate abstebtjothe parties to the dispute as well as by Wu@ggs from
referring to human rights, see: P.Delimatsis, Ritotg Public Morals in a digital Age : Revisiting Blic Morals in a
Digital Age: Revisiting the WTO Rulings ddS-Gambling and China-Publications and Audiovisual Products, in : JIEL
14 (2011), 257-293.
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audiovisual products case — may deliberately refrain from invoking humaghts and from
contesting China’s right to engage in ‘content oamhbf internet services.

« WTO dispute settlement bodies have so far hardéy esferred to human rights in view of the
usual abstention of WTO complainants and defendanitsvoke human rights in WTO dispute
settlement proceedings. Yet, the various studiegsheyUN High Commissioner for Human
Rights on the consistency of international trade iamestment law with human rigfifs like the
ever larger number of academic case-studies ohutman rights dimensions of IBL- have so
far produced no evidence for inherent conflictsvaein worldwide economic treaties and HRL.
As international treaties must be interpreted ampolied in conformity with the human rights
obligations of states, state practice and dispatdesient practices continue to progressively
clarify the often controversial human rights dimens of IEL, often without specifically
referring to human rights. For instance, in #e-Tariff Preferences dispute, the WTO Panel
interpreted the non-discrimination requirementhia WTQO’s Enabling Clause as requiring that
identical tariff preferences under Generalized &yst of Preferences (GSP) be provided to all
LDCs without differentiation; the Appellate Bodyversed this finding and concluded that ‘the
term “non-discriminatory” ... does not prohibit despéd-country Members from granting
different tariffs to products originating in diffemt GSP beneficiaries, provided that such
differential tariff treatment meets the remainiranditions in the Enabling Clause. In granting
such differential treatment, however, preferen@aiting countries are required, by virtue of the
term ‘non-discriminatory’, to ensure that identitaatment is available to all similarly-situated
GSP beneficiaries, that is, to all GSP beneficiatteat have the ‘development, financial and
trade needs’ to which the treatment in questiomtisnded to respond? In response to the
various disputes over compulsory licensing of mieeis, WTO Members adopted a ‘waiver’ in
August 2003, as well as a subsequent amendmenttizieA3lbis of the TRIPS Agreement,
authorizing compulsory licensing of medicines fapert to countries with insufficient or no
production capacity in the pharmaceutical sectat, ¥he fact that Canada’s license for exports
to Rwanda has remained the single compulsory le¢asdate and only Zambia among Sub-
Saharan African countries ratified the TRIPS Ameadm supports the view that access to
essential medicines may be secured also by intergréhe TRIPS Agreement in conformity
with the human rights obligations of WTO Memb#é&ts.

Similar to the story of the blind men touching ditfnt parts of an elephant and describing the same
animal in contradictory ways, private and publiational and international lawyers tend to describe
and analyze IEL from very diverse perspectives, iftance as (1) public international law, (2)
‘global administrative law’, (3) ‘conflicts law’, 4) multilevel constitutional regulation or (5)
multilevel economic regulation of the econofyArguably, like the interdependencies between
private and public autonomy in legal protectionhafman rights, the private law and public law
dimensions of the regulation of trade and investmeme often inseparable. Just as human rights
protect both private and public autonomy, most eatin transactions among citizens take place from
a private law perspective of traders, producers, investors and consumergdande their value from
respect for ‘normative individualism’. Also investmt law has bothpublic and private law

37 Cf. J. HarrisonThe Human Rights Impact of the WTO (Oxford: Hart Publishing, 2007).

Bt T.Cottier/J.Pauwelyn/E.Biirgi (ed$juman Rights and International Trade (Oxford: OUP, 2005);
F.Abbott/C.Breining-Kaufmann/T.Cottieimternational Trade and Human Rights (Ann Arbor: Michigan University
Press, 2006); Joseph/Kinley/Waincymer (note 3).

%9 WT/DS246/ABIR, para. 173 (adopted April 2004). Thguanent that the EC’s ‘drug preferences’ were juaife in order
to help Pakistan to combat drug abuses and themfhheffects on human health, were not reviewedthy WTO
dispute settlement bodies in terms of human rights.

¢t H. Hestermeyeitluman Rights and the WTO. The Case of Patents and Access to Medicines (Oxford: OUP, 2007).
41 Cf. the discussion of the various conceptions of iELPetersmann (note 16), Chapter .
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dimensions; their dialectic evolution through mdnan 2’700 Bilateral Investment Treaties (BITS)
and hundreds of investment arbitral awards may beved positively (e.g. as progressive
‘multilateralization’ of bilaterally agreed standarin BITs) or negatively (e.g. as power strugdtes
imposing private investor interests on less-dewedopountries). Also in commercial arbitration, the
constitutional limits of private party autonomy aofithe freedom of arbitrators must be determimed i
conformity with human rights and public order. Theer increasing interdependencies between
national and international ‘public goods’ and timportance of multilevel judicial protection of
transnational rule of law for the benefit of citigeargue for ‘integrating’ the multilevel concepisoof

IEL and the multilevel legal frameworks of HRL fdre benefit of citizens so as to limit the ubiquity
of abuses of ‘Westphalian power politics’.

VII. HRL Offers an Inadequate Framework for More Effective Protection of
Interdependent ‘Public Goods’

The indivisibility of human dignity and human litbgris recognized in numerous human rights
instruments like the 1993 Vienna Declaration addpby the UN World Conference on Human
Rights: ‘All human rights are universal, indivigibland interdependent and interrelafédEven
though some UN human rights conventions separatieacid political human rights (as protected in
the 1966 UN Convention on Civil and Political Righfrom economic and social human rights (as
protected in the separate ICESCR), the holisticception of the ‘indivisibility’ of human rights
continues to be acknowledged in numerous humansrigstruments since its first affirmation in the
UDHR of 1948 The EU Court of Justice has acknowledged thaeaspr human rights — including
a ‘human right to respect of human dignity’ - isc@ndition of the lawfulness of acts of the EU
institutions, even if EU acts implement UN Secuftyuncil decisions asserting legal primacy (Article
103 UN Charterf! The European Court of Human Rights has likewissgaized in a series of
judgments that the human rights guarantees of tG&IRE also apply when states implement
intergovernmental rules adopted in internationgjaaizationd” Such court judgments confirm the
increasing recognition that national and intermalchuman rights also limioreign policy powers
even if they are exercised collectively in intergoymental organizations.

Disagreements over the ‘indivisibility’ of humarhits often reflect diverse conceptions of human and
constitutional rights to liberty. For instance, Am@axon jurisdictions tend to interpret the human
right to liberty (Article 3 UDHR) narrowly in termef freedom of bodily movement. Some other
constitutional democracies protect equal freedomfist principle of justice’ (in terms of Kantian
and Ralwsian legal philosophy) not only throughcsie liberty rights, but also through a general
constitutional right to liberty (as recognized intidle 2:1 of the German Basic Law) in order toeoff

42 Paragraph 5 of the Declaration, reproducedti® UN and Human Rights 1945-1995 (UN: New York, 1995), at 450.

* See, e.g., note 15 above and the ‘integrated’ gtiote of civil, political, economic and social righin the 1989 UN
Convention on the Rights of the Child.

44 See note 18 above.

% See CaseBosphorus v Ireland, Application no. 45036/98, ECtHR Grand chamber juelgmof 30 June 2005: ‘a
Contracting Party is responsible under Article thaf Convention for all acts and omissions of itgaois regardless of
whether the act or omission in question was a apremgce of domestic law or of the necessity to cgmpith
international legal obligations’ (para.153). ‘In establishing the extent to which State action carjustified by its
compliance with obligations flowing from its membkip of an international organisation to whichastiransferred part
of its sovereignty, the Court has recognised thatoleing Contracting States completely from their Gation
responsibility in the areas covered by such transfeuld be incompatible with the purpose and objettthe
Convention'... (para.154). ‘State action taken in cbamze with such legal obligations is justifiedlasg as the relevant
organisation is considered to protect fundameritddts, as regards both the substantive guarantéesed and the
mechanisms controlling their observance, in a mamméch can be considered at least equivalent &b fiir which the
Convention provides’ (para.155).
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additional constitutional and judicial protectiom the legal autonomy of citizens against arbitrary
restrictions, for instance in terms of human rigietgustification and judicial review of governmaht
restrictions of freedom. This includes also pratectagainst restrictions resulting fromultilevel
governance, for instance ifntergovernmental restrictions adopted in distant international
organizations lack sufficient justification in tinational legal systeff. The multilevel constitutional
guarantees of ‘free movement of persons, servgmsjs and capital, and freedom of establishment’
as ‘fundamental freedoms’ across the 30 membertgesrof the European Economic Area (EEA) are
explicitly based on 'the values of respect for hardenity, freedom, democracy, equality, the rule o
law and respect for human rights' (cf. Article 2U)E There is also increasing recognition that
constitutional commitment to respect for human jgand ‘market freedoms’ (e.g. free movement of
workers and their families) may require legal petitn of ‘positive liberties’ by means of social
rights (e.g. to education, health protection) idesrto effectively empower individuals to develbpit
‘human capacities’ autonomousiyThe diversity of provisions and institutional sgdards for social
rights in national and regional laws, UN and ILOneentions reflects not only diverse legal
conceptions for designing social rights as ‘indblis parts’ of human rights. Constitutional agreemme
on how to reconcile and ‘institutionalize’ civilplitical, economic and social rights is also inatlly
influenced by democratic preferences and the dgan€iresources for effective protection of social
rights. Legal and judicial remedies for enforcimglcpolitical, economic and social rights contato
differ enormously among countries and jurisdictio@onstitutional and judicial protection of a
general right to liberty and of ‘common market fiems’ can strengthen the reasonableness of IEL,
for instance by offering judicial review of the tessity’ (rationality) and ‘proportionality’
(reasonableness) of governmental restrictions erb#sis of equal constitutional rights and judicial
‘administration of justice.’

In common law countries, the common law tends twgumt specific liberties without constitutional
protection of a general right to libefy/As a major function of constitutional guaranteésaximum
equal freedoms is to protect rights to justificatiand to judicial remedies vis-a-vis governmental
restrictions, judicial review of economic regulatitends to be less comprehensive in common law
countries than in European economic law. For ircgtasince the judicial abandonment of ‘substantive
due process’ review of economic legislation in 1830s, US constitutional law protects individual
economic freedom and a common market mainly by deatic legislation based on constitutional
requirements of arational basis for governmental restrictions of economic libeflyin view of the
judicial deference by US courts vis-a-vis econotegislation by the US Congress and the traditions
of ‘majoritarian democracy’ in many Anglo-Saxon atnies, many Anglo-Saxon lawyers see no need

6 On constitutional protection in Germany of a geheght to liberty, complemented by specific cotigional liberty rights
and other civil, political, economic, social andtatal rights, see R.AlexyA Theory of Fundamental Rights (Oxford:
OUP, 2002), notably chapter 7.

47 On the ‘capabilities approach’ in human rights lamd philosophy see, e.g., M.C. Nussbadmntiers of Justice.
Disability, Nationality, Species Membership (Cambridge, MA: Belknap Press of Harvard Universttess, 2006), at 69
ff. The German Constitutional Court, for exampleagnizes a human right to respect and protectidmuafan dignity
based ‘on an understanding of the human being astelfectual and moral creature capable of freddyermining and
developing itself. The Basic Law conceives of theeflom not as that of an isolated and autonomaligidoial, but as
that of an individual related and bound to sociéBVerfGE Vol. 45, 187, at 227). The Constitutionalu@aderives from
the human right to dignity individual social righté access to the resources necessary for a lifdignity, cf. D.
Merten/H.J. Papier (edjiandbuch der Grundrechte Vol. Il (Heidelberg: Muller Verlag, 2006), § 40 (‘Leistigrgchte’),
844 (‘Schutzplichten’).

4B T.T.S. Allan,Law, Liberty and Justice (Oxford: OUP, 1993), at 135-143. D.Z. Ca$hke Constitutionalization of the
WTO (Oxford: OUP, 2005) claims that in ‘mature congtdnal systems, for example in the United Statesia@a and
Australia’, neither individual economic freedom nother individual rights are ‘a matter consideresbemtial to
constitutionalization in the received tradition aafnstitutionalization’ (at 168, 176, 191); yet, C&ysores comparative
constitutional law beyond common law countries afl as the constitutional problems of internatiopalblic goods.

9 ct., e.g., F.L. Morrison/R.E. Hudec, Judicial Proi@ttof Individual Rights under the Foreign Trade lsaof the United
States, in: Hilf/Petersmann (note 5), 91-133, at 92
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for ‘strict judicial scrutiny’ of governmental regttions of economic freedoms as it is practiced by
European courts, WTO dispute settlement bodies ianestor-state arbitral tribunals in order to
protect transnational rule of law and public godmsyond state borders. Judicial protection of
cosmopolitan rights and transnational rule of lawthe international division of labour promote
mutually beneficial trade transactions (e.g. byurdg transaction costs) providipgivate goods and
services demanded by citizens.

Public goods differ from private goods by their ‘non-excludablkend/or non-rival consumption
entailing ‘market failures’ and collective actioroplems: ‘pure public goods’ (like street signsaqge
and security) whose benefits are available foaadl whose use by one person does not diminish their
availability for others, must be produced by pubtegulation because private producers lack
incentives for their production (e.g. due to theklaf private property rights and market prices)l an
consumers can ‘free-ride’; ‘impure public goods’high are either non-excludable but rival in
consumption (like the atmosphere) or non-rival lexcludable (like patented pharmaceutical
knowledge), also tend to be confronted with ‘marka&tures’ and ‘collective action problems’
requiring public regulation, notably in case ofdaggate efforts public goods’ or ‘weakest link pabl
goods™® The under-supply of ever mogkobal public goods — like monetary and financial stability, a
liberal (i.e. liberty-based) worldwide trading syst, transnational rule of law protecting human and
cosmopolitan rights, prevention of climate changeeflects also ‘governance failures’ which
increasingly undermine effective protection of idpendenhational andregional public goods.®
Economic public goods theories acknowledge therdityeof public goods and the lack of a ‘one-size-
fits all' strategy for dealing with the multipligitof collective action problems (like ‘free-ridingind
the need for ‘common but differentiated responisied’). The history and theory of constitutionatis
suggests that — just as supply of national pubtiodg necessary for protection and fulfilment of
human rights depends on protection of constitutioigdats and institutional ‘checks and balances’
limiting abuses of public and private power — syppil transnational public goods likewise depends
on multilevel legal and judicial protection of cospolitan rights. Since the recognition - in Arti@8
UDHR - of a human right ‘to a social and internatiborder in which the rights and freedoms set
forth in this Declaration can be fully realizethidividual civil, political, economic, social and cultural
human rights are ever more complementectdilective human rights at national and international
levels, such as rights to democratic governangaylpo self-determination, the ‘right to developmgent
collective labour rights, and rights to transnaaiomle of law and protection of the environmenét,Y
many individual and collective human rights are eibéctively protected at national and internatlona
levels due to inadequate constitutional restrant$institutions.

As explained in Sections | to IV, multilevel abusdspublic and private power (e.g. in the private
banking, financial and public ‘sovereign debt’ esssince 2008) undermining the collective supply of
public goods may be counteracted most effectivglystponger constitutional ‘checks and balances’
and ‘countervailing rights’ (e.g. under constitu@h competition, social and environmental law)
empowering citizens, civil society institutions,ucts of justice and independent supervisory botties
challenge abuses of power, as illustrated by theeessful ‘judicial transformation’ of European
economic law for the benefit of citizens and thaiman rights. Such ‘constitutional reforms’ of IEL
can be promoted by reinforcing the functional irektionships between multilevel legal protectidén o
interdependennational, regional andglobal public goods; for instance, the GATT/WTO guarantees
of economic freedoms and non-discriminatory coondgi of competition have served ‘constitutional
functions’ for protecting a mutually beneficial coron market among the 30 EEA/WTO member

*0 On the distinction of ‘single best efforts publioagls’ that can be supplied unilaterally or minitatly (like medicine
against a pandemic), ‘aggregate efforts public goddpending on the combined efforts of all statesl ‘weakest link
public goods’ that risk being undermined by thdesthat contributes the least, see: Cf. S.Barvetl Cooperate? The
Incentive to Supply Global Public Goods (Oxford: OUP, 2007).

°1 Cf. E.U. Petersmann, International Economic Law, lieuReason and Multilevel Governance of Interdepandrublic
Goods, inJIEL 14 (2011), 23-76.
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states and, increasingly, also for the economiaifieation of the 4 Chinese customs territories of
Hong Kong, Macao, the Peoples’ Republic of Chind &aiwan. Just as the EU’s customs union (cf.
Arts. 30-32 TFEU) continues to be based on GATT/Witd&@s and their multilevel constitutional
protection inside the EU, so do GATT/WTO rules povenprogressive, peaceful economic integration
of the four independent Chinese customs territoHesl China - rather than withdrawing from GATT
in 1949 - complied with GATT rules since 1948, tingpoverishment of hundreds of millions of
Chinese citizens could have been avoided.

VIIl. Human Rights, ‘Public Reason’ and the Competing Coteptions of IEL: Need for
Institutional Innovation

This contribution has argued for additional cosnitgo and ‘constitutional reforms’ of IEL based on
the following five propositions: (1) The prevailimpnceptions outside Europe of ‘legal nationalism’
and ‘international law among sovereign states’ failprotect human rights and other international
public goods effectively in transnational relatipndue to the overlapping nature of many
interdependent public goods (like rule of law, &icent trade and financial system, protectiorttod
environment), they risk undermining the reasonad@é-interests of citizens and states. (2) The
international governance failures are largely duwdénadequate regulation of the ‘collective action
problems’ in the multilevel governance of interpagl public goods, such as the ‘jurisdiction gap’,
the ‘governance gap’, the ‘incentive gap’, the tiapation gap’ and the ‘rule of law gap.(3) The
‘collective action problems’ differ among policy ems and require sector-specific, multilevel
regulation avoiding the utopia of unitary ‘globawgrnance’; for instance, citizen-driven marketd an
environmental pollution require multilevel regutati and judicial protection of rights and
responsibilities not only of states, but also dizens, with due respect for the legitimate divgreif
constitutional conceptions of how human rights nigsprotected in the worldwide division of labour.
(4) The competing conceptions of IEL as ‘interna#ib law among sovereign states’, ‘Global
Administrative Law’, multilevel economic regulatidie.g. in NAFTA) and international ‘conflicts
law’ (e.g. in commercial arbitration) must be integd into a more coherent, multilevel governance
based on common constitutional ‘principles of jeesti(e.g. as defined by human rights and national
constitutions), multilevel constitutional restranbf abuses of power and multilevel, judicial
protection of cosmopolitan rights.The needed ‘institutional innovation’ must be lthsi the
‘principle of subsidiarity’, e.g. by strengthenitige involvement of national parliaments, courts and
self-interested citizens in reviewing and enforcingernational rules protecting human rights and
public goods. The 2009 US Supreme Court findingViassachusetts v Environmental Protection
Agency that six key greenhouse gases (such as carboit€jare ‘air pollutants’ endangering public
health in terms of the US Clean Air Act, illustrathe potentially systemic, constitutional implioat

of citizen-oriented interpretations of economic am¢ironmental rules for jurisdictional competences
in collective protection of public goods (like pitbhealth and climate change preventidn(s) The
inevitable ‘legal fragmentation” among national godctionally limited, transnational legal regimes
must be mitigated by multilevel legal and judiat@operation in protecting transnational rule of law

*2 These five major collective action problems arel&xed in: Petersmann (note 46).

%3 These five competing conceptions of IEL are diseddsy E.U.Petersmann, The Future of InternatiosahBmic Law: A
Research Agenda, in: C.Joerges/E.U.Petersmann (&i®)stitutionalism, Multilevel Trade Governance and
International Economic Law (Oxford: Hart Publishing, 2011), 533-575.

** Massachusetts v Environmental Protection Agency, 549 U.S. 497. As, following the rejection by tb& Senate of the
American Clean Energy and Security Act of 2009,Ulsefailed to adopt federal legislation on climataege prevention
and the various ‘Regional Greenhouse Gas Initidtiv@spted at state levels failed to effectivelyuee greenhouse gas
emissions, the judicial confirmation of EPA’s regory competences is of potential constitutionapdmance for
protecting public health and welfare of citizens.
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and cosmopolitan rights of citizens, as requiresb &y the human rights obligations of all UN
member states and the customary law requirememitefpreting international treaties, and settling
international disputes, ‘in conformity with printgs of justice’ and the human rights obligations of
governments.

Sections | and Il argued that - just as Europeama@mic law is explicitly ‘founded on the values of
respect for human dignity, freedom, democracy, Egughe rule of law and respect for human rights’
(Article 2 TEU) - worldwide IEL should likewise biaterpreted and further developed in the'21
century in conformity with the legal obligations @f UN member states to respect, protect andl fulfi
human rights, as explicitly required by the customaethods of treaty interpretation and emphasized
by the UN High Commissioner for Human Rights. Theeded limitation of the ‘animal spirits’ and
rational egoism of economic ‘market competitors’rbgans of institutionalizing ‘public reason’ in the
international division of labour must be based torger constitutional, legislative, administrative
and judicial protection of cosmopolitan rights enweoing self-interested citizens and ‘public-private
partnerships’ to defend equal rights vis-a-vis asusf public and private power also in transnationa
economic cooperation. Human rights and constitaligminciples say little about the optimal design
of legal institutions (such as independent regmjatmencies). HRL must — as inside constitutional
democracies and in European economic law — becbhenednstitutional foundation’ for the design of
multilevel economic governance for the benefit dfzens. As discussed in Sections Il to 1V,
comparative institutional analysis confirms thathis-based ‘cosmopolitan regimes’ in transnational
commercial, trade, investment and regional econ@nit environmental law have proven to be more
effective and more legitimate than state-centredesthalian regimes’. Yet, as illustrated by the
current banking, financial and ‘sovereign debtses in the EU and the USA, limitation of ‘market
failures’ as well as of ‘governance failures’ renga perennial task in IEL due to the rivalry aalf-s
interests of economic as well as ‘political comipes’. Bottom-up strengthening of constitutionatlan
cosmopolitan safeguards is ever more necessargrétecting the common reasonable interests of
citizens and their democratic representatives afasbuses of intergovernmental ‘Westphalian
governance’ and against the rational egoism aniddper dilemmas’ of selfish private economic
actors. Human rights and their moral value premisegmative individualism) require designing
national and international governance as an intedranultilevel constitutional framework for the
protection of citizen rights, democratic self-gaweent and cooperation among free citizens across
frontiers®™ Multilevel international congtitutionalism is a functionally limited, but necessary
complement tanational constitutionalism that, only together, can protect human rights, a=atic
self-government and global public goods more eiffett across frontiers.

% On the 'constitutional functions' of internationafjanizations as a ‘fourth branch of governmest' EdJ.Petersmann,
Constitutionalism and International Organizations(1996) 17Northwestern Journal of International Law & Business, at
398, 415 et seq. On this view, both states andnat®nal organizations should be conceived astagenthe benefit of
citizens, with constitutionally limited, delegatpdwers similar to government agencies inside cutisthal democracies.
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IX. Multilevel HRL and IEL Must Be Coordinated through Multilevel ‘Constitutional
Bottom-Up Pluralism’

The failures of the Doha Round negotiations in Wi€O since 2001, like the failures of the UN
negotiations on a new ‘Kyoto Il Climate Change Agrent’ and the inadequate remedies in many
UN human rights conventions, illustrate that ‘wagtifor global consensus’ on protecting global prbli
goods (like a liberal trading system, preventiorclhate change, human rights) is an unreasonable
governance strategy; bilateral and regional agre&snée.g. on carbon emission reductions) and
unilateral safeguard measures (such as bordedjagtments) are usually necessary ‘building blocks’
for worldwide consensus-building. Proposals for rdamting the hundreds of fragmented,
international and national legal regimes by usimg formal ‘conflict rules’ codified in the VCLT
(such aslex specialis, lex posterior, lex superior) are based on ‘Westphalian principles’ (like
‘sovereign equality of states’) that may negledeive protection of human rights, for instance if
corrupt rulers abuse their ‘lending privilege’ dresource privilege’ for appropriating and transifieg
wealth abroad to the detriment of domestic citizdiree diverse forms of European international law
in the EU, the EEA and ECHR illustrate how — byenpreting state sovereignty, popular sovereignty
and ‘individual sovereignty’ in mutually coherentays and subjecting multilevel economic
governance to multilevel constitutional restraif@g. by multilevel judicial protection of transiwatal
rule of law) — IEL can be transformed ‘bottom-uptd an instrument for promoting consumer welfare,
rule of law and human rights across frontf@r<Constitutional pluralism’, as applied by natioraaid
international courts throughout Europe, argues ihi@rdependent national and international legal
regimes need to be interpreted in mutually cohengyis on the basis of ‘universalizable’ principles
of justice and human rights; the plurality of |emiate, yet potentially conflicting claims based on
diverse, national and international constitutioagétems must be reconciled by legal and judicial
‘balancing’ of competing constitutional principlebuman rights and ‘deliberative democracy’,
especially in mutually beneficial cooperation amaitizens across frontiers.

Similar to the private and public, national andemftional regulation of international economic
cooperation, human rights are regulated and pexdeat local, national and international levels.eLik
economic and social rights, human rights can berpnéted as fundamental freedoms protecting legal
autonomy and ‘human capacities’ to institutionalipeiblic reason’ protecting human rights and
reducing unnecessary poverty. As UN HRL tends &sgnibe onlyminimum standards of protection
with due respect for national ‘margins of appraorat for regulating, prioritizing and mutually
‘balancing’ civil, political, economic, social ancultural rights, human rights require respecting
legitimate ‘constitutional pluralism’ in multileveprotection of human rights and of international
economic cooperation among citizens. The UN Higm@issioner for Human Rights has argued for
a ‘human rights approach’ to multilevel economiguiation so as to limit the often one-sided focus
on producer interests by promoting synergies betwamnomic regulation and human rights. The
UNHCHR differentiates between obligations to respbaman rights (e.g. by refraining from
interfering in the enjoyment of such rights), t@tect human rights (e.g. by preventing violatiohs o
such rights by third parties), and to fulfil humaights (e.g. by taking appropriate legislative,
administrative, budgetary, judicial and other meesuowards the full realization of such rightsy A
recourse to trade sanctions for promoting respmchdiman rights abroad can aggravate the problems
of people adversely affected by trade sanctions, WiNHCHR reports emphasize both potential
synergies as well as potential conflicts betweemdru rights and economic rules in the context of
trade liberalization, trade restrictions and otheonomic regulation. Arguably, modern HRL requires
going beyond the prevailing ‘Rawlsian conceptionndérnational law among sovereign peoples’ and

%6 Cf. E.U.Petersmann, State Sovereignty, Popular @mray and Individual Sovereignty: From ConstituibNationalism
to Multilevel Constitutionalism in International Bwomic Law? in: W.Shan/P.Simons/D.Singh (edRgdefining
Sovereignty in International Economic Law (Oxford: Hart Publishing, 2008), 27-60.
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requires respecting, protecting and fulfilling humeghts and other cosmopolitan rights across
frontiers as ‘the foundation of freedom, justicel eace in the world’ (Preamble UDHR).

The Rawlsian argument — that it is ‘the fact tima&idemocratic regime political power is regarded a
the power of free and equal citizens as a colledbiody’ which requires that the democratic exercise
of coercive power over one another can be recodrazebeing democratically legitimate only when
‘political power [...] is exercised in accordance lwé constitution (written or unwritten) the essaisti

of which all citizens, as reasonable and rationah endorse in the light of their common human
reasorr’ — applies also to multilevel regulation of mutyaieneficial economic cooperation among
citizens in the worldwide division of labour. Thest national parliaments control intergovernmental
rulemaking, the more must the deficit in parlianaeptand deliberative democracy be compensated by
rights-based constitutionalism and multilevel juaigrotection of constitutional rights, ‘particiyaay
democracy’ and other ‘principles of justice’ acroBsntiers. As explained by Rawls, ‘in a
constitutional regime with judicial review, publieason is the reason of its supreme court’;
transparent, rules-based and impartial judiciaseaang, subject to procedural guarantees of due
process of law, makes independent courts lesdqimditl fora of principle’ that are of constitutional
importance for an ‘overlapping, constitutional cemsus’ necessary for legally stable and just
relations among free, equal and rational citizeh® wend to remain deeply divided by conflicting
moral, religious and philosophical doctrines. Jastthe EU Courts, the European Court of Human
Rights, the EFTA Court and national courts havecessfully transformed the international EC and
EEA treaties and the ECHR into constitutional osdErunded on respect for human rights, so can
incremental ‘judicial constitutionalization’ of etnational trade, investment and environmentatyrea
regimes contribute to making IEL more consisterthwiRL for the benefit of citizens. As explained
by I. Kant's theory of multilevel constitutional gtantees of equal freedoms (as ‘first principle of
justice’) in all human interactions at nationalartsnational and international levels, multilevel
constitutionalism is not based on naive assumpabosit individuals’ moral capacities; it is necegsa
for institutionalizing ‘public reason’ so that -salin a ‘society of devils’ (I.Kant) - human intet@ns
remain constitutionally restrainé8iThe diverse forms of multilevel constitutionalismthe EU, the
EEA and the ECHR, like the multilevel judicial peotion of cosmopolitan rights in international
commercial, trade, investment, regional integratiod human rights law outside Europe illustrate tha
‘multilevel constitutionalism’ has become a poldily feasible and realistic conception of
‘constitutional justice’ and is no longer only a&mopolitan dream’. The legitimacy of ‘cosmopolitan
IEL’ and of the necessary, additional ‘multilevanstitutional restraints’ of worldwide economic
organizations derives from protecting human rightther ‘principles of justice’ and national
democracies’ promise of self-governance of citizended by rule of law.

57 J.Rawls Justice as Fairness: A Restatement (Cambridge: Harvard University Press 2001), at 41.
%8 Cf. Petersmann (note 16), chapter II.
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X. Conclusion: Need for Promoting ‘Cosmopolitan IEL’

Worldwide HR treaties and IEL treaties continueetolve as separate legal regimes without explicit
coordination, as illustrated by the lack of anyerehces to human rights in the IMF, World Bank,
GATT and WTO Agreements. The ‘intuitive, unconsaiofast thinking®® of most human rights
lawyers, economic lawyers and diplomats remains tthe complexity of IEL should not be further
complicated by linking IEL to the complexities adifferent legal culture of HRL. This contribution
has emphasized the need ‘slow constitutional thgikchallenging ‘legal fragmentation’: market
economies, democratic politics and IEL as an evaremimportant instrument for reducing
unnecessary poverty need to be justified and ‘dotishalized’ in terms of human rights and other
‘principles of justice’. Just as human rights dd enforce themselves inside national legal systems,
do the UN Charter, HRL and the customary methodseatty interpretation rightly acknowledge the
need for legal and judicial protection of humarhtggin all areas of transnational relations as “the
foundation of freedom, justice and peace in theld!dtJDHR, Preamble). At national levels, these
interrelationships between justice, rule of lawnderatic peace, human rights and social welfare hav
been confirmed both empirically as well as theoedty in virtually all constitutional democracies.
The UN Charter - notwithstanding its treaty obligas for “promoting respect for human rights and
for fundamental freedoms for all” (Articles 1, %) — has failed to effectively integrate UN human
rights law into the legal practices of UN organiaas and UN member states; arguably, this failare i
also the main reason for the failure of UN institns and many UN member states to protect rule of
law, democratic peace and prevent unnecessarytgoiidre common ‘constitutional problem’ of the
crises in HRL and IEL is that legislative and exeauforeign policy discretion at national levels
remains inadequately ‘constitutionally constraineg’ constitutional rights and institutional ‘checks
and balances’ (e.g. judicial remedies).

HRL and IEL differ from other areas of ‘Westphali@ternational law among states’ by their citizen-
driven ‘bottom-up’ evolution in response to ‘strleg for rights’, as illustrated by the American and
French human rights revolutions in thé"X&ntury and by the establishment of the ILO ipoese to
trade union pressures following World War |I. The daan emergence of ‘cosmopolitan IEL’
protecting individual trading rights, investor rtghintellectual property rights, environmentalhiigy
labor rights and other fundamental rights suchaess to justice likewise responds to civil society
claims and their judicial protection. European exmuit law confirms that overcoming the selfish
resistance by governments and self-interested baracies against ‘the rule of law and respect for
human rights’ (Article 2 TEU) in IEL, including ‘Stt observance of international law’ (Article 3
TEU), depends on judicial protection of constitoabrights. Yet, in contrast to the comprehensive
constitutional protection of market freedoms, sbdghts and ‘the freedom to conduct a business in
accordance with Union law’ (Article 16 EU Chartef Bundamental Rights), most Anglo-Saxon
ountries continue their different Anglo-Saxon tteuis of prioritizing civil and political over
economic and social rights. Constitutional and giadi protection of economic freedoms and social
rights remains contested in many countries out&dmpe as well as in the prevailing ‘Rawlsian
conceptions’ of an ‘international law among sovgngbeoples’.

International trade, investment, intellectual pmbpe competition, environmental and regional
economic integration law confirm that rights-ba&mshstitutional conceptions of IEL’ — in contrast t
utilitarian, communitarian and one-sidedly libeidar conceptions of IEL — depend on individual
‘access to justice’ and the willingness of ‘cowfgustice’ to ‘administer justice’ in conformity iti
the customary law requirement of interpreting fesatand settling disputes ‘in conformity with

%9 On the distinction - as two dialectic thinking pesses characteristic of human rationality - of amsrious, intuitive fast
thinking’ from ‘conscious slow thinking’ based ordulctive reasoning double-checking the cognitivaséds of expert
intuition, see: D. Kahnemaiihinking, Fast and Sow (New York: Allen Lane, 2011).
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principles of justice’ and human rights (cf. the&@mnble and Article 31 VCLT, Article 1 UN Charter).
The success of the increasing challenges by aiilety of the prevailing ‘Westphalian conceptions’
of IEL (as an ever more important part of ‘interoatl law among sovereign states’) by
‘constitutional approaches’ (e.g. in the EU and EEEglobal administrative law approaches’ (e.g. in
UN Specialized Agencies), ‘multilevel economic rkdgion approaches’ (e.g. in NAFTA),
cosmopolitan approaches (e.g. in ILO and investrmant) and transnational commercial law
approaches (e.g. based on ICC, UNCITRAL and WIPtration, private self-regulation and non-
governmental standard-setting organizations) likewdepends on ‘struggles for justice’ and their
judicial support. The customary methods of treatgrpretation and the inherent powers of ‘courts of
justice’ offer sufficient flexibility for preventig or resolving ‘conflicts of norms’ and ‘conflictsf
jurisdiction’ between HRL and IEL by consistentdriretation (cf. Article 31 VCLT) and cooperation
among different jurisdictions (e.g. judicial comiyd deference towards ‘margins of appreciation’).
Just as ‘intra-regime conflicts’ inside HRL havel® resolved by transparent ‘balancing’ of all tggh
involved, so does respect for legitimate ‘condtil pluralism’ (e.g. for constitutional guarardes
economic freedoms as an integral part of the ‘fpshciple of justice’ in terms of Kantian and
Rawlsian theories of justice) justify the preferenaf most economic courts for the ‘consistent
interpretation paradigm’ over claims to ‘human tgghased hierarchies’ as a means for resolving
‘inter-regime conflicts’ among HRL and IEL. Humaights courts, by contrast, often insist on the
priority of human rights (e.g. property rights ntligenous communities) over economic rights (ef.g. o
foreign investors).

The comprehensive legal and judicial remedies gioreal human rights and economic agreements
confirm that HRL and IEL share common ‘constituibifunctions’ of empowering, protecting and
limiting citizens in their mutually beneficial coemation across frontiers so as to enable individual
democratic self-development, rule of law and a jpuldonception of justice. Rights-based
constitutional theories explain why the effectivem®f both HRL and IEL depends on recognizing
citizens as primary subjects of HRL and IEL andpootecting their equal freedoms and other human
rights by constitutional, legislative, administrati and judicial safeguards. As justice depends on
citizens’ support for ‘public reason’, human riglm&juire ‘constitutionalizing’ IEL by transforming
authoritarian ‘rule by law’ conceptions into ‘cospaditan rule of law’ conceptions of IEL based on an
‘overlapping consensus’ on multilevel judicial protion of constitutional freedoms and other human
rights. In order to promote the rational and reabdm self-interests of citizens in a cosmopolitah |
based on voluntary compliance with — and decergdlenforcement of - legal and judicial protection
of cosmopolitan rights and duties, multilevel, ditntonal and judicial safeguards of cosmopolitan
rights must be strengthened in both HRL and IEL, explained by Kantian ‘cosmopolitan
constitutionalism’ and successfully illustrated Byropean integration law. Even though international
guarantees of economic freedoms, property rights social rights often go far beyond national
economic law, the constitutional legitimacy andifzal effectiveness of IEL — like that of HRL -
depend on ‘bottom-up support’ by citizens basedcosmopolitan theories of justice and ‘public
reason’ promoting synergies and mutual coherentedem HRL and IEL. Lawyers and ‘courts of
justice’ have crucial responsibilities in helpingizens in their ‘struggles for rights’, rule oflaand
‘public reason’. The need for integrating HRL aid. lis empirically and theoretically confirmed not
only by European integration law which has evolired the most effective ‘democratic peace treaty’
of all times. Also the Arab human rights revolusom 2011 — like the ‘Occupy Wall Street’
demonstrations in ever more cities worldwide — ¢afl making market regulation consistent with
human rights and ‘corporate social responsibilitees emphasized by the UN’s ‘Global Compact’
with more than 8’000 transnational corporations.ties supranational features of European economic
law make it an unlikely model for worldwide IEL, tigens have good reasons to insist on
decentralized, constitutional safeguards and jatliciemedies for holding governments and
corporation accountable in terms of human rightsratated responsibilities of governments and non-
governmental actors.
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