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Abstract

In the present paper | take a critical view on whl-known discursive dilemma which captures the
difference between governance by collective reagpar governance responsive to majoritarian will.
Then | suggest the republican concept of colleatesson as a new perspective for study of EU and
analyse the European Union as an example of amsysteich collectivises reason. From such
perspective the notorious democratic deficit islax@ble as the contradiction between collective
reason and popular will. This problem brings hoime ¢onclusion that neither collectivising reason
nor responsiveness to majority will alone can fgllyisfy our normative demands. Thus, | claim that

is necessary to find a way out of the dilemma leaision-making process that can bring about the
two solutions in the same time. | suggest thabiitips where people (as individuals) identify witie
people (as a group) the gap is closed by a stepmriseess of deliberation in the public sphere.
Paneuropean deliberation is possible solution faroge but in practice is obstructed by the
competition from the spontaneous deliberation i déRisting national public spheres. The latter are
more robust, so they close the rationality gaptefaat national level; national public opinionsddn
polarise and defend a ‘national’ interest againghkr deliberative challenges. | argue that thigono

of competition is useful to explain why despite tbevelopment of the common democratic
institutions at EU level and the emergence of weatopean public, the deficit is bound to persist.
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PORTRAIT OF THE EU ASA RATIONAL MAN:
COLLECTIVE REASON AND DEMOCRATIC DEFICIT

Vesco Paskalév

Collectivising Reason

In 1986 Lewis Kornhauser and Lawrence Saggentified a paradox in collective decision-making
which haunts political and legal theory ever sirfelilip Pettit, followed by a constellation of aath
have generalised the original paradox to make powerful lens for understanding of political
authority and many of the problems it faéeBhe Dilemma is the following: wheneverr@asoned
decision has to be taken by a collective decisiaken (either by a small board or a large population
there are two routes. First, its members can adbesgactual premises relevant for the decision
independently, reach their own conclusions and,tleenthe basis of these individual conclusions,
determine the common decision on the issue by mapowting. Alternatively, they can decide on the
premises together, e.g. vote on each of the relgu@mises,and then, on the basis of the common
estimation of the premises, embrace the outcomehnibientailed from the premises by virtue of the
rules of formal logicmodus ponenim particular. The two procedural modes will ofggald mutually
contradicting outcomes: “socially aggregating tlomatusion-judgement gives us a different result
from socially aggregating the premise-judgemént.”

This can be illustrated by the following examplet lus suppose that a panel of three experts has to
recommend the adoption of certain policy to mitigalimate change. Suppose that it is undisputed
among them that there are three relevant premtssctmulative availability of which warrants
adoption of the polic§.These are: £~ whether climate change is a real threat to §ndRe — whether

the proposed policy will actually prevent or atdemitigate climate change, ang-Pwhether the cost

of the policy is economically bearable. However rhens beliefs on each of the premises differ as
per Matrix 1:

L) am happy to acknowledge by indebtedness to Giaivaartor for his unrelenting support for this any other work and
to George Vasilev for the helpful feedback on thaftd Certainly all blunders are my own.

2 | ewis A Kornhauser and Lawrence G Sager, ‘Unpazkire Court’ (1986) 9¢ale Law Journa82-117.

% His core argument first appeared in Philip Peffigliberative Democracy and the Discursive Dilemif2001) 35Nods
268-299. For survey of the recent developmentCéeistian List and Clemens Puppe, ‘Judgement Aggi@yah Paul
Anand and others (edgjhe Handbook of Rational and Social Choi@JP 2009).

* In most of the examples this determination is dbpevoting, but the result holds for any other jadgnt aggregation
function like unanimity, supermajority, etc. Seee tloriginal generalisation in Christian List and IphiPettit,
‘Aggregating Sets of Judgments: An Impossibility #842002) 18Economics and Philosopt88-110 or for a recent
overview List and Puppe, ‘Judgement AggregatiorB)n

> Pettit, ‘Deliberative Democracy and the Discurddiemma’ (n 2), p. 273.

®To keep the things simple throughout this papeitlltake the premises and the whole logical framgwto be undisputed.
Certainly in different actual groups different catesiations may be relevant but | will discuss te@ie elsewhere.
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Members P Clirrgsge treat pﬁév(;?]?;b%g? Ps: Cost feasible? ciaz(jcil\(;iggr?]s;
A No No Yes No
B Yes Yes Yes Yes
c Yes Yes No No
Ct(a)clell?gftis\;/e Yes Yes Yes ?

Apparently there is a majority believing that eaxfhthe premises obtains. Therefore, if the panel
decides by voting oeach of premisegdhe decisions on all three will be positive ahdrefore the
policy should be deemed adopted. However, if theepdoes not decide on the premises separately,
but each of the members makes up her own mind whé&thadopt of reject the measure itself, there is
a majority against the policy. Thus, the resulth@ bottom-right cell will differ depending on whet

the decision is taken in premisewise mode (PWMhaonclusionwise mode (CWM). Certainly, the
actual occurrence of this contradiction dependghendistribution of members’ judgements on the
premises, however in the complex policy-makingaafaty there will always be sufficient number of
distributions where the contradiction does ariseer&though the original paradox was identifiedhia t
cases of jury trial where the premise-conclusidati@nship was specified by mandatory legal rules
the result can be generalised: “a paradoxicalidigion of views can arise in any group of three or
more persons faced with a decision that can beebralown into at least two constituent sub-
decisions. Even if the decision-makers are not formally bieoh to follow any rule, they are
normally expected to exhibit a measure of conststan the propositions they officially endorse.
Their commordecisions are normally expected to conform to tfecple of integrity so that formal
logic, commonsense or recognized scientific lawy tmad them just as legal doctrine binds courts.
This is more interesting than it may appear, as-nuhkers are typically considered free in their
choices (within the constitutional limits at leasfpnetheless, they often face the integrity cimage

Thus, whenever social choices are explicitly madethe basis of reaserit is likely that various
majorities support each of the reasons yet a ntgjopposes the conclusion they logically entailisTh
will hold also if the decision-making body is extied beyond the three members to the whole
population, or more interestingly, to any kind afdy which takes into account the relevant premise-
beliefs of the population. It is worth noting tismimetimesall members of the panel may individually
oppose the policy yet it is collectively rationalhiave it adopted (in the example above this veilthe
case if A judges Pis true and B judges, ks false). Whenever this is so, the panel willvéfathe two

" Lewis A. Kornhauser and Lawrence G. Sager, ‘Thawas One: Integrity and Group Choice in ParadoxXi@aes’ (2004)
32 Philosophy & Public Affair49-276.

8 A system satisfies the principle of integrity theé different propositions it supports are consisteith each other.” See
Christian List and Philip Pettit, ‘On the Many aséDi Reply to Kornhauser and Sager’ (2005P38losophy & Public
Affairs 377-390, at 378. Consistency is judged accordintpgic or some other set of rules external for dieeision-
making system.

° Note that although in this article for the sakesiofiplicity | discuss only social aggregationbafiefsand not preferences it
applies also for aggregation of their preferenédise decision-makers are required to justify theaferences by giving
some reasons.
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opposite views in the same time — a collective igpin favour of the policy and “personal” views of
al members againstit.

The uneasy choice between the two modes of deemaking Pettit calls discursive dilemma and
notes that:

going the conclusion-driven way means adopting @sms that is inconsistent with the premises
endorsed by the group and going the premise-drveen means adopting a course that a majority
individually reject. Going the first way means sficing collective rationality for the sake of
responsiveness to individuals, going the seconchmsacrificing responsiveness to individuals for
the sake of collective rationali&%

This dilemma seems akin to the one which Hume @ecicthequivocally in his famous dictum that
“Reason is and ought to be the slave of the pas&foyet the debate which one has, or ought to have
priority remains unabated. Equally unequivocallytiPehooses the other way, and forcefully argues
for collectivisation of reason throughout his wigs*® Yet he acknowledges that in this way
responsiveness to individual wills (i.e. to thaggregationinto a ‘popular will’) will be lost; for him
this is a price worth to be paid for the gains allective rationality. In choosing that way he find
himself in good company — think of the Federalepgrs for example — but his reason for doing so is
his republican understanding of freedom as indepece from arbitrary powéf.Apparently a CWM
decision is arbitrary for it is not premised on aegsons which are collectively supported, theeefor
PWM should be always preferred.

This is a normative claim which is not uncontrovedrsbut there is also a pragmatic rationale for
preferring PWM to CWM decision-making: the capadfythe group to set its goals and to choose the
appropriate means to achieve them (i.e. to ach agant). Not all groups need to do that. For examp
the group of all passengers in a coach may needddile collectively whether the music and the air-
conditioning should be turned on or off and ther@o reason why their collective decisions even on
related issues ought to be consistent. However gpmegs with regard to some issues need more than
this. The inhabitants of a city have good reasongursue certain common goals, like the prevention
of crime in the city. Suclpurposive communitiesught to adopt consistent decisions as a practical
matter — otherwise they will undermine their owrpaeity to achieve the purposes. Note that the
commitment to certain goals is a social and notain@act; the commitment may be a matter of
deliberately adopted positive law or of implicitdiground understanding. Those groups need to act
as agents and therefore their decisions need tibiexlrtain degree of consistency and rationality.
When they face the discursive dilemma, such groogpst opt for PWM rather than CWM in order to
collectivise reasofr,

Now, in the abstract PWM model it seems that ahgpise judgements are taken simultaneously but
this need not be so. Pettit explicitly notes the teason can (and needs to be) collectivised also
diachronically and suggests that this can be imptged by straw poll and sequential voting for

19 This distinctive opinion that a collective may rfois the ground on which Pettit and Christian lointain that groups
may be agents of their own right. See Philip PetBtoups with Minds of Their Own’ in Frederick Bchmitt (ed),
Socializing Metaphysics: The Nature of Social RggRowman & Littlefield Publishers 2003) and Christilist and
Philip Pettit, Group Agency. The Possibility, Design and Statusroup Agents(Oxford University Press 2011)

1 Pettit, ‘Deliberative Democracy and the Discurddikemma’ (n 2), p. 274.
12 David Hume, A Treatise of Human Naturg1739) available on www.gutenberg.org/dirs/e@¥trthn10.txt, at 2.3.3.4.

13 Note that collective reason should not be equiteghat John Rawls and others call public reasolieative reason can
be specified formally as the outcome of the prewise procedure. Informally, decisions conform te tollective
reasons when they are consistent with the eadiéatively rational decisions.

14 Philip Pettit, Republicanism: a theory of freedom and governi{@iarendon Press; Oxford University Press 1997).
15| ist and Pettit, ‘Group Agency. The Possibilityegign and Status of Group Agents’ (n 10).
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instance’® Again neither seems to be implemented verbatimpiactice anywhere. Yet any
authoritative decision, which takes for granted whas been decided previously is in a sense
premised on them. Collective reasoning should lzkerstood in a broader sense — the PWM voting is
only the paradigmatic model, but any polity whichshsome mechanisms ensuring that it would
systematically display integrity is collectivelytianal.

In practice there are various institutional devittieschieve collective rationality in such sensettiP
discusses the depoliticization of certain issued areas of decision-making, the proliferation of
“contestatory institutions” such as constitutionaburts which reduce “hands on power” of
majoritarian institutions’ indicative instead of responsive representation via constdiodies and
arm’s length appointeé&To these | would add that many of the traditiocatstitutional principles,
like separation of powers, judicial review, dutygioe reasons, etc can be understood as waysng bri
about the integrity of collective decisions. In tlepublican polity citizens have effective opportyn

to challenge the decisions of their own represestst By such contestation the public is to asaerta
that the governance is according to democraticpdlysuasive reasons and therefore collectively
unreasonable decisions are avoided.

Thus, any contemporary polity is collectivising gea in this broader sense but the exemplary
contestatory institutions are nowhere more comrham in the European Union. Not surprisingly its
raison d’etreis recognised to be the rationalisation of collecgovernance. To this | will turn in the
second section of this paper.

For all its virtues, collective rationality createse problem for democratic polities - it frustsate
collective will. Certainly, appeals to reason tstain popular passion have been justified by a
constellation of thinkers like Rousseau, CondormBatke, Madison and even Polybius; indeed almost
all cannons of democracy seek to constrain populafor the sake of common good, human rights,
principles of justice, et Yet even while doing so, none of them abandonsnitigon that the
authoritative decisions are in some ways resportsithe will of citizens. They could do that on the
implicit assumption that by constraining factiosati or populist passions the “true” will of people
will reign; in a sense the collective will was etpdhto collective reason. But having recognised tha
there is a dilemma between the two this is no lopigusible.

Thus far, the dilemma has been discussed in teealiire as a choice between two alternative
decisional procedures, but it bears on the natdir@atitical authority. It is a choice between
submitting to acts of collective reason opposedliyost everyone and adopting arbitrary acts, which
even if supported by overwhelming majorities aré pemised on reasons which are themselves
supported by such majorities (i.e. for the majodfypeople they are not reasons atAlAs we saw,
there are good reasons to prefer the reason toifwile cannot have both, yet if we abandon the

18 See List and Pettit, ‘On the Many as One: A ReplKornhauser and Sager’ (n 8). In sequential gyigeiocedure the
propositions on the public agenda are prioritiseddrtain way, so that the subsequent propositictied upon only if it
is not entailed by those already decided. In straw pallgptepro temporeis taken on each new proposition and if the
result contradicts to what is entailed by a presidacision a vote which of the two should be ralisg¢aken. For a more
detailed discussion of the sequential priority dieei procedure see Christian List, ‘A Model of P&tpendence in
Decisions over Multiple Propositions’ (2004) @8nerican Political Science Revie#95-513. For the straw polls as
method to discipline reasoning see Philip PetRgtionality, Reasoning and Group Agency’ (2007)Ddalectica 495-
519.

17 Philip Pettit, ‘Depoliticizing Democracy’ (2004Y Ratio Juris52-65, p. 63.
18 See Philip Pettit, ‘Representation, Responsive aditative’ (2010) 1TTonstellations

19 For a subtle account of this contradiction in Aicen context see Joseph M. Bessette, ‘Deliberatieendxracy: The
Majority Principle in Republican Government’ in Rob&r Goldwin and William A. Schambra (ed$Jpw Democratic
is the Constitution?AEI 1980) who is credited for coining the ternefiderative democracy.’

2 This may seem to suggest the impossibility of ubdican polity, but if the dilemma were for or aga a theory that
exposes a problem | would embrace it.
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pursuit of responsiveness altogether, we are bdanfhce considerable problem that | shall call
rationality gap.

It may be argued that the outcome of collectivesoaingis the common will (or at least that it is
closer to it than the majoritarian aggregationnafividual wills can ever be). But such redefinitioh
our concepts would not help as regardless of oumative theory, the actual divergence of the
collective decision from théndividual wills of the members of that collective would lead teirth
frustration; when the frustrated individual willnaunt to a majority, we have a yawning gap which
may threaten the very existence of the collectRedtit acknowledges that some degree of conformity
with popular will is necessary for the collectiveexist as an agent at all. In their latest boagt &nd
Pettit make clear that group agents exist only Ifue of the respective intents of their members.
Certainly, the will to act collectively as a purpasagent in principle is distinct from the dispasi

that the agent should act in particular way; nénedeiss one may wonder whether the frustration of
members with regard to the latter will not gradp@fode their support for the former. Indeed, if on
one hand the attitudes of the group agent diftemfthose of the members and on the other, the group
agent exists solely by virtue of certain attitudéshe members, it must be quite an unstable entity
any existing collective agent a varying degree raétt solidarity and the like can be ascertained
amongst members and this can explain their tolerémc¢he rationality gaps. But if the group agents
are dependent on certain stock of trust, whichosamn unlimited resource, rationality gaps would
deplete it. The republican theory would suggedt tterresponsible decision-makers should seek to go
along this spiral upwards instead. | haste to bay mothing in my argument is intended to deny the
priority of collective reason, it is only to asst#reé importance of the rationality gap and the integ
necessity for it to be closed. In my view a repedoi democracy would need a constant effort to align
collective reason with majority will. My suggest®is that the grim choice between frustration and
populism might be avoided when we do not have ke taember’s attitudes to be constant and the
theory of deliberative democracy allows for somdimjsm with its promise that the individual
attitudes might be changed in the procéss.

It should be obvious that the rationality gap carbebridged by the design of the institutions beea
the opposing majorities against many of the cdilectiecisions will spontaneously accrue outside
these institutions. In real world decision-makbmth PWM and CWM happen all the time. When we
opt for integrity and gear the constitution accoglly, the contravening individual attitudes towards
the conclusion will be formed simultaneously eviena conclusionwis@lecisionsare taken anywhere
at all.

This discussion provides us with a new perspedtviae notorious democratic deficit of the EU gt i
commonly attributed to the depoliticization of th&), but if my argument is correct, it is not caused
by the depoliticizatiorper sebut by the rationalization that is deliberatelyhiaved,inter alia, by
depoliticization. Now, this is a sweeping claim amdittle latter | will discuss why in many actual
cases the problem may be not so acute. Severatdaoiy mitigate (and ideally close) the ratiogalit
gap but when they are absent or inadequate it bexassible and threatens the legitimacy of the
authorities.

The obvious way to close the rationality gap isdppealing to collective identity or to bonds of
solidarity?® It is commonly asserted that some sense of sildar necessary for the outvoted

21 Dryzek and List had already suggested that bybdeition which precedes the aggregation procedomge sof the
impossibilities can be avoided and therefore deditien is a necessary complement to any mecharf@ansecial choice.
John S. Dryzek and Christian List, ‘Social Choice diyeand Deliberative Democracy: A Reconciliatio2003) 33
British Journal of Political Scienc&-28. Below | will show how ex-post communicatidoses the gap, and will claim
more generally that the gap is closed by a stepmriseess of communication in the public sphere.

22 Compare with Pettit, who notes that the “identifica [of group members] with one another will suppe wish to reach
agreement” on a “antecedently agreed set of coraidas on the basis of which to justify particujadgements.”
(Philip Pettit, ‘Collective Persons and Powers'@2p8Legal Theory443-470, p. 448).



Vesco Paskalev

minority to concede to the decision of the majority, arel hme may help a frustratedhjority to
concede to the contravening collective rea3drhis sense is separatereason for citizens to endorse
the outcome of the PWM decisions tbieir community ortheir government, even when following
their own beliefs they would have chosen the oppd&iMore interestingly, the decision reached
collectively may persuade the group members togi#meir mind$>

Consider the example of a family deciding whetlwebtty a car. The family has three members (e.g.
two parents and one sufficiently mature child) émel relevant premises arg P whether the car is
needed by the family,,P- whether the purchase is economically wise andwhether the increase of
the carbon footprint of the family is tolerable titke beliefs be distributed according to the fwiltg
Matrix 2:

P,: Car Ps: Carbon Individual
Family members| P Car necessary? > footprint e
affordable? conclusions:
acceptable?

A: Yes Yes No No

B: Yes No Yes No

C: No Yes Yes No

Collective
s
beliefs Yes Yes Yes P

Again there are apparent majorities supporting ealevant premise. A family which is collectivigin
reason would decide on each premise and then fioiipmodus ponenwould have to buy the car
even though the individual will of each member gmiast the purchase. However, unlike the panel
members in the earlier example, here each memliaedamily is genuinely commitment to treat the
car purchase as ‘our decision.” Therefore, he errahy be inclined to revise his or her beliefstan t
premises. C may just figure out new usages foc#inend change position on B may still believe it

is too expensive, but start to consider it a weketved reward. After seeing the happiness the
purchase brought to the family, A may also relaxdrivironmentalist zeal.

Similarly, in large groups where citizens identifith their group, they will be often prompted by the
common opinion shared by their nation to reviser tinéial individual beliefs about the premises (o
at least reconsider the relevance and the weighsoofie premises as well as the evaluations
thresholds). In other words, the identity-inducedarsement of certain conclusion will lead them to
practicemodus tollensnd eventually align their beliefs with the comsituns® It can be argued that
the proper role of the elected representativesrésigely to facilitate such alignmefitThus the

%3 Note that albeit collective reasoning may creatistfated majorities this is not always graver pgobthan the one with
the outvoted minorities. As Renaud Dehousse notsttie@ majoritarian rule may feed up centrifugatcies, while
collective reasoning avoids the divisions betweenners and losers. (Renaud Dehousse, ‘Beyond repatisen
democracy: constitutionalism in a polycentric polin J H H Weiler (ed) European Constitutionalism beyond the State
(Cambridge University Press 2003)).

24 prefer to speak about identity rather than soligt as in the case of rationality gap the corgrgy is not between
majority and minority but between individual andlective conclusions. The controversy is relieveiew the individual
has some sense that he is part of the sategj(collective entity and so the decisions are anghtto be identical.

% This phenomenon is well discussed, see for exa@a#s R Sunstein, ‘The Law of Group Polarization0@010Journal
of Political Philosophyl75-195. He notes that in cases when the grougeradbr its members “once they hear what
others believe, they adjust their positions indhrection of the dominant position” (p. 179).

% The suggested process should be considered asdla equivalent to restoration of coherence diviidual mind in the
face of contradictions described by Daniel Kahneri@mking, Fast and SloFarrar, Straus and Giroux 2011).

%" As John Parkinson aptly put it “Representativestiaesmitters of information and instructions irotdirections, not just
one: ideally they convey the views of their priradi) and they convey the arguments of the othexgdéds back to those
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individuals are likely to practicenodus tollenswhile the community practicesodus ponen$ The
most telling example of the latter is Britons’ cakiopposition to the Iraqi war of 2003, which with

a week changed to overall support, once the decsioheir government became final (i.e. the war
startedf’ Apparently it is members’ willingness to reviseithinitial beliefs which is crucial for the
rationality gap to close so that PWM and CWM decisbecoméddentical.

We can distinguish two phases of the alignmentgs®c- after the collective decision is reached the
members whanternaliseit revise their initial beliefs. But in practichd phases will not be discrete
but the collective position will bBormedand beliefs revised in a continuous and increnhgmtxess

of communication which goes both wa{sWhen this process is successful decisions whieh ar
collectively rationaland supported by the members are reached. This isthevgeneral will of a
nation is formulated, as an instrument to attainivitat is perceived as national interest. On the
suggested account both are co-produced througibedation in the public sphere. Indeed, it is
robustly demonstrated by various social scientiat hations are socially constructednd also that
individual preferences are socially determiffe@he conclusion that national interests are saciall
determined apparently follows from any of the tw®@ertainly, none of the authors quoted goes as far
as claiming that nations or national interests amated by deliberation in the public sphere.
Nevertheless if my argument that only when decisiare reached by public deliberation rationality
gap does not open is correct, it would follow thaingle entity with the capacity to rationally pue

its ‘own’ interests which are endorsed as ‘ownbaby its members can emerge only in the process of
deliberation.

In this section we have discussed a dilemma arisingase when collective decisions premised on
reasons have to be taken, how it ought to be s@weddhe problem that the preferred solution ceeate
It was also suggested that reason is collectiviggddepoliticization and contestation, that all
contemporary polities collectivise reason and achiat least some degree of integrity and therefore
they all face this problem. Finally it was suggdsieat the problem may be mitigated by deliberation
in the public sphere if citizens sufficiently idéptthemselves with the polity. In the light of i

(Contd.)
principals for further consideration.” Speaking abthe representatives in the so called micro-pshidohn Parkinson,
Deliberating in the Real World: Problems of Legiicy in Deliberative Democrac006, p. 32).

%8 pettit should be credited for the most conciséndin of both modus tollensand modus ponens‘lin short, it might
involve practisingmodus ponens— letting the premises dictate the conclusion —rardus tollens— keeping the
conclusion and revising one or more of the preniidesttit, ‘Deliberative Democracy and the DiscuesDilemma’ (n
2), p. 277

29 0On the suggested account democracy may appeaeraagdguery, with political leaders manipulating thdlible
population. While deliberation may indeed degerenatthis way, in principle it is legitimate foreHeaders to identify
problems and create respective interest groups ateeresponsibl® leadthe public opinion in such a way that the acts
endorsed by the group are collectively rationa. (fo close rationality gap). Thosee leadby the public opinion are
justly scorned — by responding to public opiniord g¢hey undermine the capacity of the politg to persts goals
rationally and consistently. Politicians have apmssibility to seek to close the rationality ggapln this paper |
deliberately set aside the possibility that thezeits will use arguments to persuade each othechvdertainly catalyses
the process of aligning.

3In this paper | deliberately set aside the polsitthat the citizens will use arguments to pedwigach other, which
certainly catalyses the process of aligning.

3 see for example Eric J. Hobsbawxations and nationalism since 1780: programme, nmglity (Cambridge University
Press 1780), or Benedict Richard O’Gorman Anderboagined communities: reflections on the origin amiead of
nationalism vol. 7 (Verso 2006).

%2 Citizens do not have ‘objective’ interests with thassible exceptions of protection of the corehafirt human rights.
Beyond that minimum, interests are only perceiveéhdividuals with reference to different groupsathich they belong
and as these groups overlap the interests contradias my interests as Bulgarian are different fnom interests as
environmentalist, which are yet different from nmgerests as member of the middle class. With rega@hy of my
properties | can be associated with different gsoaipd within each of them conflicting interests rhayconstructed, i.e.
deliberatively identified, generalized and defended
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account, in the next section | will turn to the B8 a polity which collectivises reason and faces th
associated problem, which in this case is knowtessocratic deficit.

The EU as Collectively Rational Agent

In this section | shall discuss the EU in lighttb& republican paradigm. Although Pettit and his
followers rarely discuss the BUt appears to be a good test case for the reubtieeory. Clearly the
EU is not a system for expression and aggregatidheowill either of its Member States or of its
citizens. It is highly rationalised decision-malkard prima facie exhibits agential capacities which
make it good empirical illustration of a republicpnlity. Now | will briefly discuss some of its
idiosyncratic features to show how they enableectiVe reasoning (in the broad sense of integrity)
and how their existence makes more sense as twatelfectively rational (as opposed to responsive)
decision-making. This is necessarily sketchy antl sgly mostly on conclusions in the existing
academic literature. | also confess to have deile&r cherry-picked the features which work well on
the suggested account but | think this is justifigahe scope of the claim | make. | do not makéncl
that the EU is collectivising reason all the timénether it conforms to the integrity principle is a
empiric?‘I1 guestion; | only claim that its idiosyatic features make most sense on the republican
account.

The first question is whether the EU is a groupolwhis appropriate to personify? On all accounts it
seems that it is. Whatever the citizens stancentagiiation, even the most severe sceptics seem to
expect the Union to act rationally in pursuanceetain purposes and to speak in a single voieg, th
expect it to act as an agent (ironically they nnéslalso to be able to meaningfully disparayeStill
some people deny that the Union has any commoropérmnd is merely a system for facilitation of
international cooperation, enabling the membeestad achievénheir goals. Yet such understanding is
increasingly loosing its support in the positiverl&he Treaty on the European Union (TEU) ascribed
to it as a single body certain purpdSesd obliges its members to help to achieve tflekpparently

it is treated as entity capable of having own gddlisre importantly the Treaty on the Functioning of
the EU (TFEU) stipulates that “The Union shalhsere consistency between its policies and

% The only piece in which Pettit discussed the Ela ishort conference comment (Philip Pettit, ‘CommamtWalker:
Europe’s constitutional momentum’ (2005)I&ernational Journal of Constitutional La#®39-242) which does not
address this issue. Bellamy systematically appliesrépublican perspective to the EU with very cdiimgenormative
arguments which | share, see Richard Bellamy andoDB@aistiglione, ‘Democracy, Sovereignty and the Caun&in of
the EU: The Republican Alternative to Liberalism’Zenon; Bankowski and Andrew Scott (edB)e European Union
and its Order(OUP 2000). However his version is quite differénoim the one | have adopted following Pettit, most
notably he is critical of the depoliticization whicis characteristic both of Pettit's republicanisnd the EU
constitutionalism, see Richard Bellamy, ‘Democracytheiit democracy? Can the EU’s democratic ‘outpins’
separated from the democratic ‘inputs’ provided dpmpetitive parties and majority rule?’ (2010) J@urnal of
European Public Policy-19.

3 Bellamy and his collaborators have shown that #qmiblican paradigm is the most adequate to the €@ polity
(compared to rivals like liberalism and contra@aism), see Bellamy and Castiglione, ‘Democracy, &ogety and the
Constitution of the EU: The Republican Alternativeliiberalism’ (n 33) and Richard Bellamy and Claudiduéti,
‘Normative Theory and the EU: Between Contract and @anity’ in Antje Wiener and Thomas Diez (edBuropean
Integration Theory2nd edn, OUP 2009). My argument here is thaingsitutions should be analyzed from republican
perspective and it is complementary but not depenaie theirs.

% Eleftheriadis for example vehemently opposes ttengpts to ascribe common purpose to the Unionghawt in the
sense of purpose used here (Pavlos Eleftheriadise ‘moral distinctiveness of the European Unior01(P) 9
International Journal of Constitutional La985-713).

%6 TEU, Art. 3 stipulates that the aim of the EU aspromote peace, its values (listed in Art. 2) &he well-being of its
peoples.” It elaborates further that the EU hasstablish area of freedom, security and justiderial market, etc. (SEE
0J C 83/17).

3 See TEU, Art. 4, para 3 which stipulates that “Thember States shall facilitate the achiewemef the Union’s
tasks and refrain from any measure which @gabpardise the attainment of the Uniontgectives.”
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activities, taking all of its objectives ind@count.® This is perhaps the clearest requirement for a
system to collectivise reason one can find in allégstrument. Thus, | suggest that the EU is best
conceived as a system for collective reasoningtaackefore its institutions are required to exhibit
integrity in their reasonind.

Why the concept of the EU as a (collectively) nasibagent is appealing? It is beyond the scope of
this paper to compare all of the many ways to wtded the nature of the Union which have been
proposed by the burgeoning scholarflibut | can try to seduce the reader by highlightihg
explanatory power of the suggested account. Hinstpowerful as analytical tool to better undanst
many of the complexities and idiosyncrasies of Wwion which are ill-fitting to the classical
majoritarian model of democracy. Second, it prosideiteria for legitimacy of authority, which
allows the evaluation of any decision of any publithority.

It may appear overly ambitious to suggest yet aratlew paradigm for the EU for the EU. Yet | think
it is warranted in two ways. On one hand, the smisbip of on judgement aggregation and collective
reason has developed considerably in the last deszad is a puzzle why it has not been applietti¢o
EU yet. On the other, the burgeoning constructivestd in the studies of the EU found overwhelming
evidence for cooperative behaviour, deliberatiarspasion, belief-reversals, pro-norm choices, etc.
While it is far from certain that the Union is tkingdom of the collective reasdhthe evidence is
sufficient to claim at least that something moranthutility-maximisation is necessary to explain how
the decisions are actually made.

It is well known that the European Coal and Stemh@unity (ECSC) was created on the Madisonean
rationale to prevent the excesses of the willswiBean peoples in certain areas, which had resulte
in suicidal trade protectionism and two world w&rhe economic liberals today would claim that
the Union is the embodiment of economic rationalityich is necessary to constrain the populist
excesses of the welfare sfdtend many social-democrats will almost agree witit,tby decrying the
crude market rationality of the EU which constratimes wilful policies of national welfare statésThe
latest illustration of its function to discipline@aeasonable national governments was in the auafmn
2011 when two national governments were effectifiegd by their European peers for failing to act
according to the imperatives of the fiscal ratidgyal

B TEEU, Art. 7, 0J C 83/53.

%9 Note that my notion of purposive community shobédunderstood pragmatically and | haste to distsigmyself from
the grand narratives for common European destiogcfika Fischer, ‘From Confederacy to Federationughts on the
Finality of European Integration’ [2000] Speechtta Humboldt University in Berlin, 12 May 2000). r=a pertinent
criticism of such narratives which | share seeidastacroix, ‘Does Europe Need Common Values? Habsrns
Habermas’ (2009) &uropean Journal of Political Theor§41-156. Lacroix’s notions of constitutional digaie and
shared critical reflections are not unlike the ®gigd public contestations.

% For a exhaustive enumeration and classificatian Neo-neofunctionalism, ‘Philippe Schmitter’ in fetwWiener and
Thomas Diez (edsguropean integration theorfdst edn, Oxford University Press 2004)

“1 Nicole Deitelhoff and Harald Mdller, ‘Theoreticphradise — empirically lost? Arguing with Habermg005) 31Review
of International Studie467-179

2 A prief look in any textbook on the EU will ineglily come across a paragraph about the post-wastiof national
governments. See for example Paul P Craig and Grdbdw Blrca, ‘EU law: text, cases, and materials’ f¢@k
University Press 2008), p. 2 “discrete economitasdto] be managed efficiently and technocralychy supranational
institutions away from the fray of politics”. It isonic that the Community was created because efdiktrust of the
national governments, the Union delivered on itsse while helping the national government todelion theirs and
thus regain trust. Now, the EU is increasinglyrdistedbecausaét is a constraint of the re-credited national gomeents.

3 Giandomenico Majone observed that by Community legigun “industries want to avoid inconsistent andgressively
more stringent regulations” in the Member Statemii@omenico Majone, ‘The EC: An ‘Independent Foutanch of
Government'?’, EUI Working Paper SPS-1993/09 p.19)

4 See for example the discussion in Fritz W SchdBdpnomic integration, democracy and the welfaetes (1997) 4
Journal of European Public Polici8-36.
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The rationalisation was and still is achieved bychamisms for depoliticization and contestation.
Although the framers by no means lacked bold visitor “ever closer union”, what they seemed to
care most was to design a depoliticized bureaucasty to deliver the decisions which are rational
means to the stipulated Community ends. The Eurofgzal and Steel Community established a
surprisingly powerful supranational institution ketHigh Authority — to govern the two strategic
industries of the member states on the basis ofremmpremises enshrined in an international tr&aty.
This method goes on until today and all types oftestatory institutions Pettit enlists - constibatl
courts, consultative bodies and arms-length appants - are nowhere more common than in the
European Uniorf® Pettit's description of a contestatory institution

a depoliticized forum, at arms length from parliatevhich can offer guidelines on what sort of
activities amongst those offending against mospfe® moral ideals ought to be legalised .... and
how they ought to be regulated. This body couldesgnt different sectors of popular opinion and
professional expertise and would be able to taklong-term view, informed by sustained

monitoring, of the costs and benefits of differemértures. LA

could very well refer to the European Commissioithwhe only difference being that it offers
guidelines on any other but moral issues.

Giandomenico Majone is the most renowned propooktite thesis that the Union is just a regulatory
system, i.e. its essential function is to correatkat and ‘regulatory failures’ and thus its demis are

by definition Pareto-optimal and therefore theradsneed to democratise*itJust like Pettit called to
reduce the hands-on power of elected politiciangjole asserts that the European governments
delegated powers to EU in order “deliberately tate [certain] policies from domestic majoritarian
government” and to “produce a supranational regyategime which not only complements, but
is ...more credible than the national systeffis.”

Today the view that the EU as a wholeoisly a system for rational constraint of the will of the
Member States is difficult to sustain in the cohtaixever-increasing competences of the EU to make
apparent political choice8.Yet, the constitutional structure of the Union eéns essentially one of
contestatory system for collectivising reasbrwhile the particularities of the EU are still well
explainable on the classical functionalist termbelieve republicanism takes us further, because

> The Schuman Declaration famously proposed thaari€w-German production of coal and steel as a wbelplaced
under a common High Authority .... The setting uglto$ powerful productive unit, open to all coungrigilling to take
part and bound ultimately to provide all the membeuntries with the basic elements of industria@doiction on the
same terms, will lay a true foundation for theioeemic unification.”

46 Bellamy disapprovingly notes that the EU is “amaing most systematically counter-majoritarian pcditisystems in the
world, second only to the United States” Bellamyeffibcracy without democracy? Can the EU’s democtatitputs’
be separated from the democratic ‘inputs’ provitsydcompetitive parties and majority rule?’ (n 3B),12, internal
reference omitted.

4 Pettit, ‘Depoliticizing Democracy’ (n 17), p. 56-7

8 See for example Giandomenico Majone, ‘Regulatingpppe’ (Routledge 1996), who maintains that the ECatsmost a
‘regulatory state' since it exhibits some of theduees of statehood only in the important but Ediarea of economic and
social regulation”, p. 287.

“9 Giandomenico Majone, op cit.

0 Majone himself recently argued that political démns should be taken by political process, altholig maintains his
distinction between political and regulatory issu€andomenico MajoneDilemmas of European Integration: The
Ambiguities and Pitfalls of Integration by Stea@®UP 2009)

%1 Numerous calls from various quarters have beenenfiad politicization of the EU, see Bellamy, ‘Demacy without
democracy? Can the EU’s democratic ‘outputs’ beasspd from the democratic ‘inputs’ provided by qatitive
parties and majority rule?’ (n 33), Andreas Folldsahd Simon Hix, ‘Why There is a Democratic Ddfici the EU: A
Response to Majone and Moravcsik’ (2006)Jddirnal of Common Market StudiB83-562). Note that politicization is
not always inimical to rationalization, FollesdaldaHix claim that “electoral contests provide intbegs for the elites to
develop rival policy ideas” (ibid) which may beaute to avoid what Pettit calls false negatives.
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functionalist explanations suit best to the ‘reguig and ‘technical issues’, and are not wellirigt
whit apparent political choices, a limitation repcaénism overcomes.

The most pertinent example of mechanism geared rtsvetegrity of collective decision is the
‘Community Method’ by which legislation is adopted proposal of the Commission by the European
Parliament and the Council acting in sync. Comnais$ commonly considered to be the executive of
the EU, but this is imprecise; its primary functiento make expert policy proposals furthering the
otherwise unrepresentemmunityinterest It has been even likened to an indeperitiark-tank>

Of course, the Commission may very well promoteaterparticular interest, but only inasmuch as it
is rationalised, i.e. presented as best way tanatacommon good, which is itself acceptable and
valuable for all. When such proposal is made, #iubjected to contestations from all sides — member
states (in Council), factions (in European Parliatheregional and sectoral interests (in the
Committee of the Regions and in the Economic andiaboCommittee respectively). More
importantly, member states in Council tend to atdefbecause of the rationality-driven momentum
behind the proposal) or must provide rational arguotation in order to publicly reject it. This
contestatory mechanism is protected by a prohibiiiw the Member States to initiate own proposals,
thus barring their parochial interests from puldface. On the other hand, the Commission must
propose only Pareto-optimal decisions, for otheswtise interest-representing institutions will not
adopt them. On the republican account suggestezl Hee Commission as the only repository of
knowledge of thePaneuropeangood, is responsible to avoid the false negatives, ‘failures to
perceive options that public valuations would suppd while the member states in Council are
responsible to avoid false positives, i.e. from @ige to prevent Commission from promoting
sectional interests as common ones, and on the b#ral to prevent disproportional burdening of
their own interests. This is actually a mirror iraagf one of Pettit's model: he suggests that the
elected institutions should be constrained by expedies;’ while with the Community method the
expert proposals are constrained by political act&ither way, the effect should be similar; the
Community method may well go a bit further in theidance of false positives by the restriction of
the legislative incentive of the political actolsis worthy to emphasise that the Commission has n
other power to force the acceptance of its propeseépt the persuasiveness of the reasons given in
support of it. Its draft must be so rationalizedmake it impossible for (almost) any of the poétic
representatives to reject it publicly. For goodwarse, the Community method is the most striking
example of collectivised reason displacing (everoifovercoming!) the popular wilf.

Certainly, not all decisions are taken through @@mmunity method, and in several important
domains the political will (formed at national Iédvdominates. The Union is only partly depoliticize
and it is precisely in the areas where there drvastocommitments to common purposes, while where
they are thin or none, it is merely aggregatingvfis of the member states. In the domains ofitpre
policy even after the Lisbon Treaty there is no potment to a common purpose and that is why it is
not appropriate to treat the EU as agent at alccofdingly, rationalisation through Community
method is not allowed in the area. The Union aats@ hocbasis whenever there is political will
among the Member States.

The other major method which drives the Union tagapremise-centred decision-making, is the
empowering of citizens to contest European legaiain the European Court of Justice (ECJ) which

%2 J0hn Temple Lang, ‘The Commission: The Key to thadfitutional Treaty for Europe’ (2003) ZFbrdham International
Law Journaj p. 102.

>3 Pettit, ‘Depoliticizing Democracy’ (n 17), p. 60.

**ibid.

Sltis interesting to note that according to Majaghe Commission is iduciary representative of the Paneuropean interest,
which corresponds to Pettit's concept of indicatrepresentation, even though the arguments of hothors seem

completely independent from each other. See Majpilemnmas of European Integration: The Ambiguities &itfalls
of Integration by Stealtfn 50) and Pettit, ‘Representation, Responsive aditdtive’ (n 18).
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made it quite unlike the other international coutepoliticization, here in the form of judicialigan,
again drives decision-making towards more premesdred mode. Since the 60's the ECJ
constitutionalised the four freedoms and constihdlisation happens to be the first mechanism that
Pettit mentions in his model of contestatory deraogr

It should be noted that giving contestatory poveethe citizens in the EU context has an even deeper
effect because while they contest the common wiltgressed in the EU legislation they also contest
the will of their own Member States to vote fortthegislation in Council. The latter is breakingth
presumed singularity of the will of the Member 8tathemselves. If the Member State has formed, in
whatever manner, a single will at national levehjak has resulted in certain regulation in EU level
the empowering of citizens to contest the Eurofdewaal decision actually reopens the discussion on
the premises on the national level as well. Inghadow of such threat, Member States are pushed
toward a more premise-centred decision-making fthen very beginning. The framers of the EU
certainly had the goal of depoliticizing the dearsimaking, but ECJ in cooperation with citizensktoo

it much further.

Another contestatory mechanism (which until nowsfad deliver upon its promises) can be seen in
the coveted involvement of national parliamentgulic valuation of Union legislation. Within the
member states the national parliaments occupyehtal space for collective reasonitign EU the
European Parliament is such institution, but wite EU public sphere only nascEntlespite its
growing formal power it fails to provide avenue tbe public actors to contest legislative propasals
Vis-a-vis the EU the national parliaments havenbeaditionally deliberately disempowered, so they
have been redundant with regard to contestatidtlopolicies. Now the Lisbon Treaty introduced the
so "yellow card” through which national parliamergse expected to contest draft European
legislation, in parallel, and probably before thasifon of their government is expressed or even
formed. While there may be doubts about the aciffadacy of the mechanisththis certainly is yet
another contestatory mechanism for further ratisatibn of the EU. In the last section | will ratuo
this mechanism again, for now it suffices to sagttthe involvement of parliament promises to
obstruct the single voice of member states in EUtar®m and this drives the collectivisation of
reasoning up from national to European level.

The process known as comitology is perhaps the geam champion of deliberative democrats. It
allows the Commission to adopt itself delegatedslagon which are subject to review by special
committees consisting of national experts, like iatire councils. Although the procedures vary
greatly, the core principle is that if committeemieers disapprove the proposal they can referthid¢o
Council to decide. In practice in the overwhelmingjority of the cases they do not and the proposal
is effectively approved. Christian Joerges and ekiirjeyer were perhaps the first to note that the
comitology committees represent a novel ‘forum defiberative politics’ where the participants are
genuinely engaged to establish the common gbbda case study of the regulation of foodstuftsyth
found that:

In comitology, however, preferences cannot be simgdserted, but need to be justified by
arguments on health risks which are backed by serevidence — a feature which seems
astonishing to international relations theoristst Wwhich was confirmed by all delegates ... and
which is also supported by our own observationcahmittee sessions. Thus, relative power

%6 See Jirgen Habermdde structural transformation of the public sphefat inquiry into a category of bourgeois society
(MIT Press 1991). Note that even though in contayodemocracy they are rarely policy-makers theythe central
legislative arenas, see Nelson Polsby, p. 129-14845] in Philip Norton (ed).egislaturefOUP 1990).

>’ Thomas Risse, ‘An Emerging European Public Sphehe®retical Clarifications and Empirical Indicatora003

%8 See Vesco Paskalev, ‘Network for a European demaay: Are the national parliaments up to the jq@®11) 7Croatian
Yearbook of International Law and Polidg-67.

%9 Christian Joerges and Jurgen Neyer, ‘From Intengowental Bargaining to Deliberative Political Prases The
Constitutionalisation of Comitology’ (1997)Buropean Law Journg?73-299.
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would need to be defined with regard to the abitidy present and substantiate convincing
arguments®

From the adopted perspective, the comitology cotesstardora for contestations — national experts
can challenge the proposal, but only if they carkenthe argument that it does not pertain to the
agreed common purposes. The successful adoptiaimeofproposal supposes that it did and so
comitology appears to be another procedural rautgiity. Note that such contestations are carried
out by experts supposedly on the reasons justifyhrgy proposal, rather than on the ‘national
interest.’! Thus it is plausible to assume that the comitolpgycedure is as close as we can ever get
to premise-wise vote. Unfortunately comitology atariously untransparent and no study so far could
provide any evidence for or against this hypothesis

The picture is similar if we turn to the internabde of operation of the Council, COREPER and the
related working groups. The constructivist schdi@® finds abundant empirical evidence that
members and staffers in all these bodies act in-coofrontational, cooperative, ‘pro-nor’?ﬁ’
consensual and ‘deliberative mo@&.They also claim that the decision-making is driviena
considerable extend by arguing and not by barggifiin

Certainly none of these should be equated withectille reasoning, integrity or contestation, yetth
are related in at least two was which are relef@nthis paper. The first way is by the centrakerof
argumentation and reasons in the decision-makinthege bodies which seems undisputed. All of
these studies support the conclusion that reasattemnand when they matter systems tend to display
integrity even if they do not adopt their decisidnysexplicit premisewise votin.The second way is

by the constraints on the choices placed on thisideemakers — they have to appear cooperative and
mindful of what is understood as collective purpadsgain although such norm-governed mode is not
identical with PWM, it can bring about integrity tfe decision-making indirectly (as arguably the
contestatory mechanisms d6)There are also other features of the decisiongaki Council and

80 Christian Joerges and Jurgen Neyer, ‘Transformingtegjic interaction into deliberative problem-soty European
comitology in the foodstuffs sector’ (1997)durnal of European Public Policg§09-625.

®1 This assumption has not been tested empirically,id plausible as the issues subject to comitologydefinition are
considered technical which precludes choices; tisajualification of the decision-makers as expsusposes they are
competent to discuss the scientific foundationesfain measure rather than its overall end.

%2 See most recent overview in Jeffrey Lewis, ‘Ingtitns: The Council of Ministers and the European r@duin Anand
Menon and others (edsPxford Handbook of the European Unid@UP 2012) and also Jeffrey Lewis, ‘How
Institutional Environments Facilitate Cooperativegigation Styles in EU Decision Making’ (2010) Tdurnal of
European Public Polic$50-666 and the other articles in the same volume.

®3 When acting in pro-norm mode the agents still maymote strategic interests, yet they comply with established
conventions for cooperative behaviour and perceisetheir duty to reach an agreement or at leasttmatppear
obstructionist. Thus the agents are often instduttie‘'oppose as long as not isolated” (Daniel Naarid Helen Wallace,
Unveiling the Council of the European Union: gargesernments play in Bruss¢Ralgrave Macmillan 2008), p. 116

%4 \While many authors tend to call deliberation argn{confrontational outcome others distinguish techatic and
democratic deliberation and acknowledge that oméylatter is normatively attractive (Jurgen Ney&he Deliberative
Turn in Integration Theory' (2006) 1Burnal of European Public Policy79-791, p. 782). Apparently very little of the
latter happens in the Council. To avoid confusi@m using the term only for deliberation in the jgbphere through
which public opinion is formed.

65 , S . . . . S "
Arguing’ is a process focused on the premisescivtdetermine certain conclusions while in ‘bargagnithe whole

interest is in the preferred conclusions and theame is determined by the power of the negotiatdrieh is usually
irrelevant for the issue, while the premises whioh relevant are disregarded completely.

%6 Elsewhere | illustrate by a formal model how tisisnore than intuitive and semantic link.

%7 See for example Pigozzi who shows formally how g@m decisions which are screened for compliance eéttain rule
or principle are collectively rational. See GabadPigozzi, ‘Belief merging and the discursive difemn an argument-
based account to paradoxes of judgment aggregd@®06) 152Synthese58-298 or Jesus Zamora Bonilla, ‘Optimal
Judgment Aggregation’ (2007) Philosophy of Scienc&l3-824.
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the like akin to deliberation, most importantly teeidenced frequency of consensus and persuasion,
but they are not relevant for the argument of plaiger.

Jeffrey Lewis, along to many others, maintains thatobserved behaviour in the Council cannot be
explained within the strategic bargaining paradfrviore interestingly, according to him in the
Council (and the like):

the negotiators subject claims to group scrutinydollective legitimation or rejection, with the
corollary that individuals remain open to be coreid by good argumen‘fg.

In republican terms this means that the Councia isontestatory institution where proposals are
subjected to public valuations; those which areosgd as not conforming to the collective reason are
presumably defeated. While the claims of the castrist scholarship are far from being undisputed,

few scholars would deny that reasons play an imapbrpart in shaping the outcomes of European
legislative process.

COREPER is another institution where argumentatiod consensual mode of decision-making are
abundantly evidenced to warrant the conclusion thabllectivises reason, but it is interesting in
another way too. This is a COmmittee of the diplbenREPresentatives of the member states to the
EU, who in theory are agents of their governmefgmin they are often able to reach consensus after
some negotiation, which means that the positiosanfie of them must have strayed away from the
initial instructions received by their principal€ertainly, sometimes they have received new
instructions but this is not always the case. dgffrewis claims that that members of COREPER

have earned some notoriety for being able to forsensus oanythinggiven enough time to ‘cut
slack’ and sell results back hom@.

and also

[an] observable pattern of deliberation, used latyy by COREPER to find solutions, is the
collective plotting to overcome domestic reservest(slack’) or force a national capital to rethink
instructions’*

COREPER appears to be not only reaching a colldgtirational solution, but also to be a kind of
think-thank engaged in advocacy for it. A memberesded that it is one of their ‘standard practites’

to ask the committee to help them persuade théicipals and constituencies at hofélhese
observations are interesting for the present papeve all because they suggest thatlus tollenss
regularly practiced in EU, when the outcome ofetilve reasoning is internalised by the members of
the deliberative bodies just like in the car pusghdecision model discussed above. Here the motives
for change of hart may be not only what | callednidfication; the scholarship has observed that the

%8 See Jeffrey Lewis, ‘Strategic Bargaining, Norms &mdiberation’ in Daniel Naurin and Helen Wallaa$),Unveiling
the Council of the European Union: games governmglatg in Brussel¢Palgrave Macmillan 2008), p. 170. According
to him certain patterns of behaviour or outcomes lwa explained only by ‘norm-governed’ and delitigeamodes of
decision-making. Empirical research from the radit scholarship suggest the same: Koning andelémgnd that the
standard veto player models “predict much lesseygent that is actually observed” (T. Konig and Dngk, ‘Veto
Player Theory and Consensus Behaviour,” in Naurinvdatlace,Unveiling the Counci(n 62), p. 94).

%9 See Lewis, ‘Strategic Bargaining, Norms and Defkien’ (n 68) p. 173. Note that the actual chanfgédeart of the
opponent may occur during the process, but it isnecessary, as long as even the unpersuaded digentsemselves
unable to maintain unsubstantiated positions: ffieaip can put very strong pressure to change éi@o$b a reasonable
one” (ibid, at p 177, quoting an interviewed pap@nt in the negotiations).

ibid, p. 170.
ibid, p. 174.
& ibid, p. 174, emphasis added.

"3 Similar is the case in many other committees afvother example see A. Niemann, ‘Deliberation andy&aing in the
Article 113 Committee and the 1996/97 IGC RepresemstiGroup’ in Daniel Naurin and Helen Wallace (eds)
Unveiling the Council of the European Union: gargesernments play in Brusse(®algrave Macmillan 2008).
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such is the effect of social norms, webs of infdrm&ationships, comity and the organisational
culture!* Yet again participants internalise certain agredimand then update their premises to align
the outcomes of individual and collective reasoning

From this brief review of the scholarship on the Eeems that we can generalise what Joerges
and Neyer observed in comitology to all EU bodles:institutionalisation of interaction [is] a
process of internalising new preferences and edentities. Institutionalisation ... is a cognitive
process that involves a redefinition of the self #re other?

Joerges and Neyer further note that “delegates;epaing themselves as part of a transnational
problem-solving community, may be able to changsrtgovernments’ perceptions of interests or
even simply bypass therf®"Apparently there is a huge difference between gimanand bypassing
formed national positions; although in both waytednity is promoted, the latter is democratically
implausible as it will open rationality gap. Howevef members subsequently persuade their
principles, the system would be practicimpdus tollensrepresentatives collectivise reason in the
deliberative body, and take the responsibility harge the beliefs of their governments (and ideally
their fellow citizens) on the premises in ordeitign their individual conclusions with the colleet
conclusion reached in COREPER and other committ€ss. the suggested understanding of
republicanism collective reasoning should go in tlirections and therefore the ‘agents’ are not only
allowed but are responsible to be transmittersoth bf the direction$’

None of this is to say that all or even most ofdkeeisions adopted by the EU are collectively ratio
While the political scientists evidenced considégategree of deliberation on reasons and argument-
based contestations in all institutions, the qoestihether arguing or bargaining is more is bound t
remain oper® The empirical students of deliberation should betious not to overestimate the
evidence? There are various reasons why collective reasomiayg fail even in this most favourable
of all institutional environments, and in the nesction | will turn to one of them which is often
discussed under the somewhat misleading headirigicpmtion.’

Yet the studies discussed in this section sugdest the EU is a system geared to collectivise
reasoning by means of depoliticization and contiesteand thus at leastomeof the decisions are
takenas ifin premise-wise mode. | do not need to engagberdebate how often this is the case, in
any event it suffices to make the republican pertsype appropriate one for the analysis of the Ed. O
the other hand, the Union is a good a test caseivar republicanism — its shortcomings exemplify
problems that are generally neglected by the régarbtheorif like the one | called rationality gap. If

" Note that for the argument developed in this pdtasrirrelevant whether committee members wetealty persuaded or
had other reasons to internalise the collectivésaat

> Christian Joerges and Jurgen Neyer, ‘From Intengowental Bargaining to Deliberative Political Prases The
Constitutionalisation of Comitology’ Buropean Law Journa273, p. 291

& Joerges and Neyer, ‘Transforming strategic intevacinto deliberative problem-solving: Europeammitlogy in the
foodstuffs sector’ (n 60), p. 619.

77 Compare again with Parkinson: “the ‘better arguisietfitat persuade representatives within a micrddedtive forum
will also convince people outside it once they héween exposed to those arguments in their own,raepa
deliberations.” (Parkinsomeliberating in the Real Worl¢th 27), p. 32).

8 Summarising a decade-long research program caoriédy constellation of political scientists Dédikaff and Muller
suggest that this is impossible to answer. (Deitiéland Mdiller, ‘Theoretical paradise — empiricalost? Arguing with
Habermas’ (n 41)).

9 Niemann for example admits that “negotiations imitthe Council framework (broadly interpreted) amhably not
dominatedby the deliberation. Strategic action ... seem ke tine lion’s share under most circumstances. Yef the
conditions are right, genuine deliberation may taker as the chief interaction mode.” Niemann, iBefation and
Bargaining in the Article 113 Committee and the 1996/GC Representatives Group’ (n 73), p. 141, eniphafsthe
original.

8 pettit and List discuss what they call impossipitesults, which are more general than what | rzibnality gap. See List
and Pettit, ‘Aggregating Sets of Judgments: An |sgitility Result’ (n 4). They suggest how the coiodis which lead
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every decision which abides to the integrity reguoient may open a rationality gap, the EU as the
most rationalised empirical polity is bound to esxgece it most acutely. Not surprisingly it is
notoriously known for its ‘democratic deficit.” Othe suggested account the deficit must be
understood as the difference between what a coldgtrational EU decision stipulates and what the
majority of the member states (or of citizens) vaoptefer to have it stipulaféIn other words, this is
the gap between what counts as ‘our’ decisioa ldsion and ‘our’ preference as group of membérs.
The sense of alienation or frustration citizensegignce are just the symptoms of this persistedt an
systematic difference.

The legitimacy concerns raised by the democraticitidave already been abundantly discussed in
the scholarship and in the next section | will ttoranother related problem: it seems that in tegys
of multilevel governance the internalisation ofleotive reason at one level may abort the delibmrat
at another level perpetuating a rationality gapehe

Competition for Closure of Deliberating Communities

In the first section of this paper | have suggedieat when a collectively rational decision is
internalisedby the group members, it prompts them to revise thitial beliefs so that the identity of
collectively rational decision and individually feered option is restored. This alignment happens
through practice ofmodus ponensand modus tollenswhich for large groups is mediated by
communication to and fro in what is known as thbljpusphere. Without such robust and continuous
communication in the best case we can have desisesponsive to members’ pre-deliberation beliefs
which are bound to be mutually inconsistent asdibeursive dilemma teaches. At worst we can have
decisions which are neither collectively ratiomady responsivé®

| have contrasted collective reason defined in Wy, to the ‘popular will' without specifying the
latter. | have taken it to mean aggregation ofviitllial beliefs on the conclusions for the desiigbil

of the proposed policies. This seems appropriatenBmy cases - for issues which are not salient and
do not receive much media attention citizens foneirtopinions independently from each other. In
such cases the popular will will be merely a fumctof their individual attitudes. However in cade o
major issues people discuss them informally — whithr friends, families, parties or charities oodp
clubs. Thus they form what appears as individuahiops in deliberation with others and these
opinions are at least partly shared within the eepe discussing groups. In every democracy while
bills make their way through the respective institus, they are informally discussed in the public
sphere and it is trivial to note that the postigiation attitudes will be different; even if emicbed
interests and pre-deliberative opinions strongbjumtice the outcome, the latter will be at leastlpa
modified during the process of decision-making. hbe popular will properly understood is
aggregation of thpost-deliberatiorattitudes and in any event itfiemedduring the process.

(Contd.)
to such impossibilities can be plausibly relaxedniake the normatively attractive social choice pore possible. Yet
these papers are very formal and abstract andniesr consider what would the suggested functiooks like in the real
world.

811t we take the member states to stand for thetiposof their citizens we can interpret the gaplesdifference between
the Union decision and the will of its citizens. Bttis uncertain whether we can do that — as thenbee states
themselves collectivize reason their position isidentical with their public opinion. On the otheand in nation states
the two are often be aligned by deliberation ingibblic sphere as suggested in the preceding sectio

82 Similar is the understanding of Follesdal and Hike bigger problem ... is the lack of a connecti@veen the growing
democratic politics inside the European Parlianm@rd EU Council and the views of the public.” (Fetlal and Hix,
‘Why There is a Democratic Deficit in the EU: A Resge to Majone and Moravcsik’ (n 51), p. 553.)

8¢ may be suggested that we may have rationalcandistent decisions which are not responsiveey @re taken by the
proverbial philosopher king but apparently suchislens are not ‘collective.’

8 This informal deliberation is not related (notedtitly!) with the collective reasoning discussedhia previous section. If
the group is collectivising reason, its decisioreg/roe different from either of the two opinions.
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More interestingly, the opinion of every individuaill be affected differently by the different pdep

he deliberates with, and as people can potentifliperate in several overlapping groups they are
likely to be driven in conflicting directions. Ohé other hand, we cannot expect people’s opinions t

be malleable infinitely, so it is plausible to as®uthat the same person may end up with different
post-deliberation attitudes depending on the oddeteliberationg® This suggests that simultaneous

processes of opinion formations in overlapping camities interfere with each other. Here is how

political conflicts arise.

Now, the empirical scholarship on the Council ok tBEU often reaches strikingly different
conclusions. For example Jeffrey Lewis providesnalamt evidence for cooperation and rational
persuasion, Pollack and Shaffer evidence none edethin their study of the regime for GMO
regulation in EU even though the conditions seerapdropriate. They conclude that that “the
deliberation ... has fallen victim to the widesprepaliticization of the GM issu® and more
importantly that “public opinion severely limitedha ability of Member States representatives to
engage in ... deliberative search for the bettercgsfi’ Numerous other studies also identify
politicization as a negative condition for reachirgsonable solutions. Prompted by the apparent
effect of domestic public opinions on the mode efidion-making in the Union institutions, Heather
McKibben made the prediction that “the more donoadlij/electorally salient an issue is to a stdte, t
more likely that state is to adopt hard bargainitigitegies when negotiating over that isstie.”
Although this remains to be tested, there is anofiuneasiness in finding the intergovernmental
cooperation and national public opinions at odd$ wach othet?

Pollack and Schaffer do not define ‘politicizatidnit emphasise that in their case there was agstron
public opinion in some domestic constituencies,clwhionstrained the agents and prevented them
from reaching a reasonable solution. Thereforelll take politicization of an issue to mean that the
public opinion isconsolidatedon certain position so that deliberation is urijkeo change it any
further. Politicization in that sense should bdidgiished from politicization as involvement okth
political (as opposed to technocratic) level asl#ter does not seem to prevent deliberation; thus
can predict that if the domestic discussion i$ spien-ended politicizatioper seis not an obstacf®.
Only when certairsingle public opinion on the issue is formedd this opinion is internalised as a
common position obur group by its members further deliberation is dedaiThis position may be
just aggregation of individual preferences (prepost-deliberative) of group members or it may ltesu
from a more subtle practice for collective reasgnivia deliberative institutions. However formed,
this position must be internalised i.e. a signiicaumber of members have revised their initial
positions accordingly

% The order will be only one of the possible fact@ertainly some groups may have more influenca tithers for variety
of other reasons.

8 Mark A Pollack and Gregory Shaffer, ‘Risk Regulati@@MOs and the Limits of Deliberation’ in Daniel tit&n and
Helen Wallace (eds)Jnveiling the Council of the European Union: gamevernments play in Brusse(Palgrave
Macmillan 2009), p. 149.

8 ibid, p. 161.

8 Heather Elko McKibben, ‘Issue characteristicsuésfinkage, and states’ choice of bargaining sgietein the European
Union’ (2010) 17Journal of European Public Polid§94 - 707, p. 699.

8 Here again | avoid using the term deliberationchtthose authors use to describe any cooperatigensensual outcome.

O The political debate is open ended in many differases, one of which is the case of uncertainteed many empirical
studies found that that scientific uncertainty éostcooperation and deliberation but my hypothisstbis is only one
special case and even without uncertainty delilmeratould flourish also if the public opinion islktlivided or the issue
is not salient so no common opinion is formed kt al

%1 Note that internalisation of common will closes ttationality gap as argued before. But in thigiesed am concerned
with common will and what | mean by its consolidatiis equally relevant also for groups which do audnot
collectivise reason.
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Public deliberation is the most democratically piale cause of internalisatirand the process has
been observed empirically in various circumstafit@n the basis of the available empirical literature
Cass Sunstain concludes that the “effect of dediib@n is ... to decrease variance among group
members, as individual differences dimini$hRote that the group itself will often exist befaad
independently of the formation of the common wWillt in some cases it may be constituted during the
process itself — such is the case of many civiaoigations emerging around a single cause. Whatever
the method, when a position is formed its undeditanas ‘common’ provides incentive for its
internalisation by members so that the positionsobdates andtlosesfor any further challenges,
deliberative or other. Sunstein observed that ‘@dses among deliberating group members tend to
suppress disserit’and that is why group may speak with a singlee/éix what is perceived to be the
interest and will of all. Such a group is a singudgent with interests of its own and naturally its
actions are governed by instrumental rationalityiclvhuncompromisingly chooses ttane best
alternative. As the agency emerges out of the comemt to certain purpose it is unavoidably
parochial; it cannot speak for anything bus interest and that is why the issue is effectidsedto
revision®® There is no further deliberation internally andmbers of the relevant group join efforts to
act in pursuance of the common position and if sg@ey guard it against external argumentative
challenges. If the common position is formed butinternalised, it is unstable - external agenty ma
appeal to the different inner groupings and shapatwvill eventually appear as collective opinion.
This is no longer possible when singular group iginis formed, such group is agentwith a mind

of its own.

| suggest that this is what routinely happens itionastates when they define something as ‘national
interest’; in principle it may happen also on diffiet levels — on regional level, in minority or
professional groups, etc. It can happen also orasagional, indeed at any level. Although it iserto
witness consolidated public opinion at Europeamllethere was at least one example of such in the
opposition to the Iraq war which prompted Habertasaannounce the birth of European public sphere
and European demds.

Here is not the place to take stock of all conseges of this closirf§ but there is an apparent
problem with the consolidated will in multilevel @sion-making systems, where the same citizens
participate in several nested groups. As the dblieopinions ontologically depend on the attitudés
the respective individual members, discourses el é&avel are effectively in competition with each
other to form consolidated collective opinion. Tlésthe case of the EU where the consolidated

92 Other means to consolidate common will may beticag sense of identity, religion, charisma, idsgf, manipulation.

%3 Fishkin’s studies are the most well-known. Seetmesently James S. Fishkihen the People Speak: Deliberative
Democracy and Public Consultatig@xford University Press, USA 2011).

o Sunstein, ‘The Law of Group Polarization’ (n 2p),178: He also noted that this leads to the gmmoping to a more
extreme position, which is precisely what Pollankl &haffer observed.

% ibid, p. 181.

% Recall that List and Pettit emphasise that foraugrto act as a single agent it must speak withleinoice and display
integrity, so closure and agency appear to co4uaigi and constitute each other (List and Pettitpl® Agency. The
Possibility, Design and Status of Group Agents’lf). Note that this is what allows us to treat edilves as single
agents; otherwise it would may make no sense takspleout collectives and states in the singulafl at

% See Jirgen Habermas and Jacques Derrida, ‘FebtGargr What Binds Europeans Together: A Plea f@oaxmon
Foreign Policy, Beginning in the Core of Europe’ (2P0 Constellations291-297. A decade latter and amid the Euro
crisis, it is clear that the announcement was quiggnature but this does not undermine my poirititha possible to
happen.

% For example such apparent group consensusesptitatt hidden exploitation as the critical ledaildses have forcefully
demonstrated.
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collective will formed at one level precluded fuethdeliberation at the othetsApparently such
competition is inevitable even in ideal speechatitn. In such case the competition may continue ad
infinitum (if personal opinions change infinitelpy perhaps the most universal discourse may pre-
empt all the others. In the non-ideal case theeahllity of individual opinions is finite and atrse
point of time common will is formed and the discgristops. Closing allows the nations to speak in
single voice, which is necessary for their capatitachieve goals. However this thwarts any further
argumentative challenges as inimical to “natiomérests.” Closing creates the distinction between
the perceived interests of the members of the mdtmm what may be rival interests of the othé?s.
The outcome of opinion formation varies accordimmg the location of the boundaries of the
deliberative space; within the boundaries individyznions tend to homogenize and polarize.

Now, in the EU the interests afl European citizens are legitimately to be taken adoount, yet the
public spaces remain largely national and exclusipi" We may assume counterfactually that
communication in a Paneuropean public sphere engerground the Union institutions would
decrease variances in individual wills of all oéttitizens (as it does in national spheres) andllide
produce European opinion tending interests whidah Buropean. However, the existing internal
borders create deliberating subgroups tending éspective parochial interests. The latter not only
find their opinions thwarted by the EU decisiond blso impede the communicative process at the
upper level which appears as external challengecim!**

The dialectic of homogenisation and radicalisatbuleliberative groups puts the overlapping groups
into competition with each other to form ‘their’ lvand close themselves in protection thereof. Give
that in our post-metaphysical and post-traditiomaild ‘common interests’ are all socially constedtt
and the means to construct them is by deliberatidhe public sphere. Overlapping groups compete
for the souls of their individual members — theympete to construct ‘their’ shared beliefs and
preferences and their success depends on the aotualunicative practices. To succeed, groups must
improve the communicative conditions in their palsipheres in order to construct such consensus that
is both quick and can be internalised by all or traembers. The construction of more robust and
more inclusive public spheres is what determines ghccess of a group to form a consolidated
opinion which allows it to formulate and protect ‘awn’ group interest. Only in this way they can
sustain their capacity to act in pursuance of thmErceived goat§® without being constantly
undermined by yawning rationality gaps. Closing tagonality gaps appears to be not only a matter
of legitimacy but also of sustainability of the gp On the other hand, when public deliberation
within the group fails to close it in this way, theis a chance for opinion formation at a different

% Note that despite the alleged commonality of valets, the opinions reached at each level are btube at odds with
each other because the inclusion of different @editors on the upper level leads to introductiodifiérent information
and different considerations.

100 Compare the suggested notion of closing againgbetative challenges with Hannah Arendt’s claimt ttn,aAncient
Greece the democratic politics became possible witlyin the city walls which protected the agoranfr external
challenges (Hannah ArendfTHe promise of politicSchocken Books 2007)). For Arendt the distinctiaternal —
external is constitutive for public space. It isndamental also for republicanism which needs fimitenber of
participants in the collective reasoning and aladef set of relevant considerations. Nowadaysattthority of the EU
penetrates borders yet public discourses cannttfgascend it.

101 Notwithstanding that there is a nascent EU puipiace — see Risse, ‘An Emerging European Publicr8pHéeoretical
Clarifications and Empirical Indicators’ (n 57). ldad several collaborators in series of studiesdutie first decade of
the century found that “same European themes gprised at the same time at similar level of attersticross national
public spheres”, however the overall attention pgaithese issues remains low.

102 European integration opens the decision-makintititi®ns to external normative and argumentatiMenventions and
may prevents the adoption of single-minded pardagaisions. However this is not matched by sugfitly robust of
national public spheres. The yellow card mechard®oussed above promises to contribute to therddte its efficacy
is still to be seen.

103 Recall the argument of List and Pettit for colleetreason as enabling condition, List and Pet@tpup Agency. The
Possibility, Desigh and Status of Group Agentsl1g).
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(higher) level. Although will formation at nationkdvel usually is much faster, there are many cases
when the issue is too technical, too uncontrovemianot sufficiently salient so no national wil i
formed. This is the case of ‘uncertainty’ which wesntified as condition enabling deliberation by
many scholar’* However on the suggested account it is not thesmacertainty but the availability
of multiple voices in cases of uncertainty whichkema differencé’® Even though the constitutional
system of the Union generally opens the nationdllipuspaces to the pressure of argumentative
rationality°® the deliberative homogenization of national opisicloses the borders again.

Similarly, many studies blamed publicity for thwag cooperation. On the suggested account of
competition for opinion formation publicity in Codihand the related bodies will prevent cooperation
only when there is consolidated will already formetdnational level. Consolidated positions will
prevail because they constrain the agents to ugheld even if they are argumentatively defeated. On
the contrary, when positions are not consolidaéegumentative rationality may support the position
of internal dissenters and the delegate may sitirethem to change the initial determination.

To sum up, my claim is that in a multilevel politgtionality gaps occur on each level, each level of
rationalization has to deal with its own frustraso But the popular will whose frustration matters
most is the one that is formed deliberatively aithar level because it affects the discursive moee

on the other levels. General will is formed by pubdeliberation where intendeor where not
intended Wherever it is formed it tends to consolidate alo$e to further deliberative challenges. In
modern multilevel systems will formation may claselevel different from the one that is actually
empowered, and then deficits appear.

Conclusion

One of the purposes of this paper was to exposeldgm neglected in the republican theory which |
called rationality gap. The other was to suggest tbpublican theory provides better understandfng
the EU, which is a highly rationalised polity ansl motorious democratic deficit appears to be algoo
empirical illustration of the gap. Yet my claimtisat all rationalised polities are bound to facpgyas
they arise from the logical distinction betweenlextive and individual rationality, both of which
have legitimate claims to prevail. Thus, the derabcrdeficit of the EU is a logical necessity rathe
than institutional contingency and the host ofitaibnal reforms which have been proposed to solve
it are bound to fail.

| have also suggested that rationality gap somatiimeslosed when during the process of decision-
making citizengnternalisethe collectively rational decisions. This happ@m®ugh stepwise process
of communication in the public sphere when comm@mions which are perceived as national
interests are formed; that is why nation statdseibthemselves rationalised, do not experiencéeacu
rationality gaps too often. When this process &essful citizens identify with the collective piomn

as their own and revise their initial beliefs. Thhe communicative process is closed to further
discursive challenges. This could potentially happé¢ European level by communication in the
nascent Paneuropean public sphere; however theudsse is often pre-empted by the competitive
discourses in the more robust public spheres ofiteeber states. As the communication there is

194 See the contributions in Naurin and Wallddayeiling the Counci(n 63) mention uncertainty as enabling condition.

195 Note that uncertainty is not an exogenous factiteelf is a matter of perception; in the GMO tomersy discussed by
Pollock and Shaffer the opponents of the technolmjieved it the effects of genetic engineeringareertain, and the
proponents — vice versa. That controversy sugdésisno degree of scientific uncertainty can enab$eourse to
overcome the consolidated national positions.

1% As Risse and Kleine note “speakers could never ure whether their audiences held national prefegnparty
preferences, European versus national ones, onysipgssonal preferences”, see Thomas Risse and kéakdeine,
‘Deliberation in Negotiations’ (2010) 1Jburnal of European Public Policy08-726, p. 16.
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more robust, citizens form their opinion there, agiden that deliberating groups tend toward
homogenization and polarization, this derails fheutaneous communicative process at EU level.

Although the paper is intended to offer better uatdading rather than solutions to the latter probl
two possible escape routes seem obvious. Thaditstintegrate national public spaces by conngctin
them into a network so that the discourses on patisues spill from one national public sphere to
another. Even if citizens deliberate mainly locatliscourses may be connected so that they tratiscen
the national boundaries and ideally produce genBigmeeuropean opinions. The second is by biting
the bullet — whenever the EU institutions identifproblem and reach a decisioeforecontrary will

is formed at another level, the rationality gapl wibse at European level. Albeit the first optimay
seem utopian, neither of the two is radical andhity case neither requires major constitutional
changes.
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