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Introduction

On December 2L, 1989, the Council of Ministers of the European 
Economic Community issued the new European Community (EC) Merger 
Regulation1 which provides for compulsory merger notification of all 
“concentrations” of a “Community dimension”2. The Regulation which 
became effective on September 21, 1990, relies on Article 235 and Article 
87 of the EEC Treaty and paves the way for new substantive rules.

Until the adoption of the Merger Regulation, the EEC had no specific 
merger control provision and it was very doubtful whether Article 86 of the 
Treaty of Rome would prohibit any anticompetitive mergers other than 
mergers involving already dominant firms leading to monopoly. Two years 
after the Merger Regulation has become effective, it is clear that the test 
for merger control is substantially different from the test under Article 86. 
The Merger Task Force is seeking to prevent the creation of individual 
dominance but also the emergence of collective dominance. Indeed, in the 
very recent Perrier/Nestle case, the Commission prescribed very strict con
ditions on the merger, seeking to reduce the risks of duopoly on the French 
mineral water market held by the merging firms and BSN.

The Merger Regulation provisions for the appraisal of concentrations 
centre around Article 2 (3) which provides that:

A concentration which creates or strengthens a dominant posi
tion as a result of which effective competition would he signifi
cantly impeded in the Common Market or in a substantial part 
of it shall be declared incompatible with the Common Market.

1. Council Regulation (EEC) No. 4064/89, O.J. No. L395 (December 30, 1989).
2. A concentration occurs when two or more undertakings merge or when one or 

more persons acquire, by any means, control of the whole or part of one or more 
undertakings.
A concentration has a community dimension where:
(a) the aggregate world wide turnover of each of at least two of the undertakings 
concerned is more than ECU 5 000 millions and
(b) the aggregate Community wide turnover of each of at least two of the 
undertakings concerned is more than ECU 250 millions;
unless each of the undertakings concerned achieves more than two thirds of its 
aggregate Community wide turnover within one and the same Member State.
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This wording calls for two remarks:
First, the test to be applied to mergers is a test of dominance. But it is 

broader than Article 86 since it reaches the creation of dominance. Second,
1 dominance does not seem to be condemned as such but only if it leads to 
the impediment of competition. Thus, the test reflects the importance of 
market power -  either created or strengthened -  as the important threshold 
element of compatibility.

Whether a merger may tend substantially to lessen competition cannot 
be determined without detailed consideration of economic principles and 
business realities. When rivals compete “perfectly” to produce and sell 
goods in an open market, in the long run production results in maximum 
efficiency: goods are then produced with the least possible expenditure of 
resources and at the lowest possible cost per unit, then sold at the lowest 
possible price. To the contrary, when one firm has a monopoly over pro
duction of a good (i.e., there is no other producer of the good or of a rea
sonable substitute) that firm need not produce at the lowest cost nor sell at 
the lowest price. Most industries lie within a continuum from perfect com
petition to pure monopoly. Antitrust merger analysis assesses whether a 
given transaction may, on balance, move an industry too close to the mo
nopolistic end of the scale, result in no consequential change, or make an 
industry more competitive. An anticompetitive change enable firms to be
have inefficiently or to raise prices above competitive levels. A merger that 
combined all firms that manufacture a product for which no reasonably 
good substitutes exist would be anticompetitive. A procompetitive change 
enables firms to behave efficiently^.e. to lower costs or increase quality, 
and leaves them subject to the market's discipline in pricing. A merger that 
combined two firms into one large enough to achieve economies of scale 
yet still small enough compared to the rest of the industry that it could not 
raise prices without an unacceptable loss of market share would be pro- 
competitive.

Some mergers result in both pro- and anticompetitive changes: for ex
ample, a merger that allowed the new firm to achieve economies of scale 
and thus to lower prices but also gave it so large a market share that it 
could increase prices above competitive levels. There is intense debate 
over what conditions make a horizontal merger anticompetitive. Must the 
merging firms together account for some threshold percentage of industry 
production before competition is threatened? Suppose other businesses 
could readily begin selling the product if the newly merged firm raised the 
price? However, the fact that competitors could challenge the merging 
firms does not mean that they have incentives to do so. On a tight 
oligopolistic market with high barriers to entry, a merger may be the best 
tool to increase tacit collusion and non-rivalrous behaviour among
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oligopolistic firm. The presence of competitors is not a sufficient condition 
for competition. Thus, risks of collusion must be assessed.

These are questions to be addressed by the Merger Task Force.

J Moreover, economic theory is not the only^thing that matters in assessing 
mergers. A few other questions should be answered by EEC authorities.

1 -  What role should non-economic criteria play? Should antitrust merger 
policy be concerned if a merger consolidates political power, disrupts the 
life of small communities, or reduces the number of independent business 
units in an industry even if it does not give them more power over price, 
output or product quality?

2 -  In defining an antitrust merger policy, what relative values should be 
placed on (1) speedy decision, (2) clear standards of general applicability 
that enable business to predict confidently whether a proposed merger will 
be challenged and (3) accurate analyses of competition conditions in af
fected markets?

3 -  What weight should be accorded to evidence that a merger's anticom
petitive effects may be outweighed by beneficial effects of another type. 
Suppose a merger will increase market concentration to the point that price 
collusion is facilitated in one market but will also enhance efficiency in 
that market and increase competition in another market?

/ 4 -  Does a trend toward concentration constitute by itself a sufficient rea
son to challenge a merger which itself does not do any harm to 
competition?

These are the kind of questions US antitrust have tried to answer. 
Although the debate is far from being closed, the American experience will 
be very useful to EEC authorities.

In Europe, economic thinking has been so far occuljed by the
Market.perspective. Under EEC law, antitrust is part of market integration. 
This means that the EEC Merger Regulation is characterized by two main 
goals which may be conflictual. The first one is to prevent undue concen-

Itration and tight oligopolies as a danger to the system of undistorted com
petition (Article 3 of the Treaty). The second is to promote the fundamental 
aims of the Treaty set forth in Article 2 based on the harmonious develop
ment of the economic activities of the Community. The Paris Summit
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| Conference of 19 to 20 October 1972 summarized these two goals and 
! their interrelationship. It considered as necessary:

. The form ulation o f m easures to ensure that m ergers affecting 
I firm s established in the C om m unity are in harm ony with the 
) econom ic and social aim s o f the C om m unity, and the m ain te

nance o f fair com petition as much within the C om m on M arket 
I as in external m arkets in conform ity with the rules laid down by 

the Treaties.

Thus, the question arises whether industrial, social and regional factors 
will be taken into account in the assessment of mergers. To the same ex
tent, the merger into an important group may sometimes become indis
pensable to secure the rentability of the firms situated in an area which is 
economically under-developed or declining, and where employment prob
lems are particularly serious.

Thus, European competition policy has to be seen in a twofold perspec
tive: ensuring effective competition and furthering integration. Whereas 
European integration has always been understood as the removal of legal 
“barriers” to free trade, it is also considered, in light of Article 3 (f), as a 
rule against practices partitioning the European market. But a tension may 
exist between antitrust and integration. Indeed, efficiency considerations 
are often ignored because, in the perspective of market integration, intra
brand competition overcomes inter-brand competition.

Because competition policy and market integration are clearly related 
under the Treaty of Rome, the Commission and the Court will have to 
identify the extent to which they are ready to accept a “trade off’ system 
where anticompetitive effects of a merger can be outweighed by beneficial 
effects of some other kind.

The wording of the Regulation gives a first answer to this issue. 
Paragraph 1 of Article 2 sets forth the provisions according to which com
patibility with the Common Market is assessed. It states that “the 
Commission shall take into account”:

a -  the need to maintain and develop effective competition within the 
Common Market in view of, among other things, the structure of all the 
markets concerned and the actual or potential competition from undertak
ings located either within or outwith the Community.

b -  the market position of the undertakings concerned and their economic 
and financial power, the alternatives available to suppliers and users, their 
access to supplies or markets, any legal or other barriers to entry, supply 
and demand trends for the relevant goods and services, the interests of the
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intermediate and ultimate consumers, and the development of technical and 
economic progress provided that it is to consumers' advantage and does not 
form an obstacle to competition.

At first sight, the wording of Article 2 seems competition based. Indeed, 
the first part of the Article 2 (1) criteria expressly requires the Commission 
not only to preserve competition but also to develop it. This will require 
the Commission not to content itself with existing market structure but also 
to control the creation of tight oligopolies at EECTeveL It remains to be 
seen whether the Commission is intending to adopt a concept of collective 
dominance to control tacit collusion. Developing competition will also re- 
quire the Commission not to content itself  with a “workable competition” 
analysis but to rely to a greater extent on perfect competition model. This 
theory assumes that great attention is paid to cross-elasticity of demand 
(and supply) and thus to market definition. This is why market share and 
barriers to entry should be given considerable weight. Finally, one can 
wonder whether the ‘‘technical or economic progress” criterion will allow 
an efficiency defense based on the principles enshrined in Article 85 (3) or 
whether this criterion will be used with discretion by the Commission to 
promote European Industrial Policy.

In order to avoid that this broad list of factors remains a “Chinese menu” 
and the instrument of discretional power, it is necessary to establish clear 
procedural rules likely to help rational decision-making and predictability.

Undoubtedly, the long American experience of merger control and the 
relative successful merging of law and economics in the United States 
should constitute an appreciable guideline for the EEC authorities. A com
parative legislative history of EEC and US antitrust law will enlighten the 
similarities and divergences between the two systems. Besides, fifteen 
months have passed since the adoption of the Merger Regulation and it 
should be possible to analyze the great tendencies of EEC merger policy 
and to propose some improvements.

Plan of the thesis:

The Treaty of Rome, in its Articles 2, 3 (f) and 130 (f), opens the road to 
a broad merger policy. Social, economic and political considerations 
should come into play when examining European mergers (Part II).
This broad merger policy should allow the Commission to pursue major 
objectives likely to further market integration. A clear definition of these 
objectives will facilitate a clear definition of market power (Part III).
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But such a merger control will not be efficient without a coherent body of 
rules aimed at increasing predictability while limiting the costs of control 
(Part IV).
To do so, the Commission should define a new concept of domination 
(based on individual and collective dominance) and set forth presumptive 
rules (Part V).

Before analyzing the substantial test under the Merger Regulation, we 
shall compare the legislative history of the EEC and US merger control and 
their influence on market concentration (Part I).
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PARTI

The Comparative Legislative History of 
EEC and US Merger Control

Three stages can be envisaged in the comparison between the legislative 
history of EEC and US Merger Control. These stages reveal a certain simi
larity in the evolution of the US and EEC market structure control.

1 -  The EEC antitrust legislations, where they were adopted, answered to a 
very broad objective: market integration in Europe1 and decentralization of 
existing big trusts in the United States2. The absence of rules able to con
trol economic concentration turned out to favour large mergers and tight 
oligopolies3.

2 -  Progressively, the application of antitrust rules by judicial and adminis
trative authorities led to a stricter view towards market concentration4 
while economic theory took a large part in decision-making5. After World 
War Two, oligopoly theory became the main focus of US authorities6. In 
the EEC, since the seventies, greater consideration is given to the preserva-

1. * See Barry Hawk, The American Revolution: Lessons for the EEC?, 3 ECLR, 53
(1988); see also Waelbroeck, Competition, Integration and Economic Efficiency 
in the EEC from the Point of View of the Private Firm, 82 Mich. L. Rev., 1439 
(1984).

2. See E.V. Rostow, Monopoly Under the Sherman Act: Power or Purpose?, 43 
Illinois Law Rev., 745 (1949).

3. See Bain, Industrial Organisation, 112 (1968).
4. See Bork, Section 7 of the Clayton Act and the Merging of Law Economics, 74 

Harv. L. Rev., 226 (1960); see also the 1966 EC Commission Memorandum 
(Doc. Sec. (65) 3500 of Dec. 1, 1965).

5. Although, in the United States, economic thinking has always been present in the 
decision-making, the merging of law and economics had never been so strong as 
with oligopoly theory.

6. The first Supreme Court decision to rely explicitly on oligopoly is Brown Shoe v. 
United States, 370 US 294 (1962).
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tion of effective competition7. The adoption of the Merger Regulation is 
the result of this tendency8.

3 -  However, the structure -  conduct -  performance paradigm,-on which 
traditional oligopoly theory is based9, has been largely criticized both in 
the United States and in Europe. For the last fifteen years the United States, 
administrative and to a lesser extent judicial authorities have been adopting 
a new doctrine, the so-called Chicago School, which tends to minimize the 
role of market structure in the competitive process10. In Europe, the EEC, 
although totally aware of the urgent necessity to control market concentra
tion, must also maintain its social and political values which are part of its 
antitrust policy11.

We shall examine each of these stages.

7. There is a general tendency in Europe toward a “structuralist” approach aimed at 
preserving competition. See Commission Economic Community Document, 
Definition of the Relevant Market in Community Competition Policy, 12 (1986).

8. This general movement towards the preservation of effective competition and a 
more structuralist approach has found its complete achievement in the adoption of 
the Merger Regulation and its corollary: the control of market concentration.

9. Traditional oligopoly theory is based on the market structure -  conduct -  perfor
mance paradigm which relies on two assumptions: the existence of a very large 
number of firms and freedom of entry and exit.
See Bain, Industrial Organisation, (1968).
Today, oligopoly theory is based on formal game-theoretic models of imperfect 
competition models.
See Stephen Martin, Advanced Industrial Economics, Basil Blackwell, forthcom
ing, (1993).

10. See R. Bork, The Antitrust Paradox, (1978).
11. For further detailed information about social and political objectives of the EEC 

anti-trust policy, see Barry Hawk, The American Revolution: Lessons for the 
EEC?, 3 ECLR 53 (1988).
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Chapter I

The Political and Legal Climate Surrounding 
the Adoption of Antitrust Rules

A -  In Europe

European integration through harmonious development of economic ac
tivities in the community constitutes the main objective of the Treaty of 
Rome12. One of the best routes to achieve this single market was to favour ^  

$ translation^ of speeding up the disappearance of national
barriers. At the same time, Europe had to and ^
the best way to do it was to facilitate major restructurations13. The pursuit 
of these two objectives -  market integration and world competitiveness -  
explains why there was no merger provision-whatsoever in the EEC 
Treaty. This situation is to be compared to the ECRCJTreatv adopted in 
1951 which contains express provisions dealing with mergers and acquisi- 

^/jtions. The reason is the existence of already very concentrated markets in 
coal and steel sectors14.
This positive presumption towards giantism was largely shared by EEC 
Member States who were very slow to adopt specific rules to control 
mergers and acquisitions. Today, more than half of the European States -  
UK, Germany, France, Ireland, Portugal, Spain and Italy -  own such a tool 
as part of a coherent antitrust policy15.

The Commission gave itself the means to prevent existing rules from 
i being applied to concentrations. In its 19.66-Memorandum on the concen-

12.
13.

14

15.

See Commission, Ninth Report on Competition Policy, 9-11 (1980).
See Walter Adam & James Brock: The Bigness Mystique and the Merger Policy 
Debate: An International Perspective, 9, Northwestern J. of Intern. Law & 
Business, 556 (Spring, 1988).
The first draft of the EEC Merger Regulation was largely inspired by Articles 65 
and 66 of the ECSC Treaty. For a comparison between the ECSC Treaty and the 
first draft of the EEC Merger Regulation, see K. Market, Competition Policy in 
Relation to Mergers, Antitrust Bulletin, 107 (1975).
See Merger Control in the EEC, a Survey of European Competition Laws, Kluwer 
Law and Taxation Publishers, 1988. Portugal, Spain and Italy have adopted a 
merger control since 1988. For further details, see Barry Hawk, United States, 
Common Market and International Antitrust: A Comparative Guide, 947 (Third 
Edition, 1990).
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tration of enterprises in the Common Market, the Commission stated that 
Article 85 does not apply to agreements whose purpose is the acquisition 
of total or partial ownership of enterprises16 .

The Commission argued that:

1 -  the application of the strict criteria of Article 85 (1) to mergers, would 
encompass too many mergers;

2 -  the exemption criteria of Article 85 (3) are inapposite to mergers and 
the revocability of the exemptions would lead to the upsetting of vested 
property rights;

3 -  the nullity sanction of Article 85 (2) is less suitable than the possibili
ties for déconcentration under Article 66 of the ECSC Treaty;

4 -  Article 85 would not reach operations such as open market acquisition 
of shares, and this would create possibilities of evasion.

Thus, the control of concentration of undertakings could only be subject 
to Article 86. The reasoning behind the Memorandum was that cartels 
should be prohibited as such whereas concentration should play a positive 
role in promoting market integration. Although the argumentation devel
oped by the Commission rests on legal arguments, these arguments are 
weak and hide a political priority in favour of mergers and acquisitions17.

B -  In the United States

In the United States, the first antitrust rule adopted at the turn of the 
century sought to prevent the creation of monopolies since decentralization 
of power was the absolute priority18.

The targets were existing big trusts. The rise of trusts in the oil, steel, 
electric power and other public utility industries during the 1880s fed 
widespread fears about trust movement19. Most American scholars con-

16. Le problème de concentration dans le Marché Commun, Etudes CEE, Série 
Concurrence No. 3, 24 (1986).

17. See H.W. de Jong, “Concentration in the Common Market, a Comment on a 
Memorandum of the EEC Commission”, CMLR, 166 (1966).

18. See E.V. Rostow, Monopoly Under the Sherman Act: Power or Purpose? 43 
Illinois Law Rev., 745-747 (1949).

19. J.W. Hurst, The Legitimacy of the Business Corporation in the Law of the United 
States: 1780-1970, 159 (1970).
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tend that the Sherman Act adopted in 189020 was passed with the almost 
exclusive aim to get rid of Standard Oil Empire and other trusts 21. 
However, during its first decade, the Sherman Act was not used to chal
lenge any of the great trusts. Indeed, the Supreme Court stated in its Knight 
decision that the Sherman Act did not apply to the manufacturing industry 
since manufacture was not part of commerce22. This decision may well 
have served to favour mergers. As stressed by Sullivan:

Ultimately, the Court effectively overruled E.C. Knight by 
1948. But in the late nineteenth century, E.C. Knight constituted 
an open invitation to consolidation23.

Indeed, most of the giant firms appeared in the 1890s. The uncertainty 
concerning the scope of application of the Sherman Act led to a huge wave 
of mergers and the creation of big corporations such as International Silver, 
International Paper, United Shoe Machinery, Standard Sanitary, American 
Stuff, International Harvester, Corn Products, International Nickel, E.I. 
Dupont de Nemours, US Steel Corporation24. In conclusion, it is fair to say 
that during its first decade of application, although the Sherman Act may 
have dissuaded cartelization, it did not check the ever-going concentration 
of business.

This reluctance to apply antitrust rules to mergers and acquisitions was 
backed by the same, reluctance to control oligopolies. This laxity towards 
oligopolies was the prevailing situation in the United States until World 
iWar One. This immunity can be explained by the reticence to assimilate 
parallel conduct to tacit conspiracy or to condemn collective dominance as 
such25.

Very soon, however, critics upraised questioning the rigidity of the inter
pretation of the antitrust rules and pointed out the necessity to control 
mergers in order to curb economic concentration. The way to market struc
ture control was paved.

20. The Sherman Act provides:
“Every contract, combination in the form of U*ust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several states, or with foreign nations, is 
hereby declared to be illegal...”
“Every person who shall monopolyze, or combine or conspire with any other per
son or persons, to monopolyze any part of the trade or commerce among the sev
eral states, or with foreign states, shall be deemed guilty of a misdemeanor...”

21. Me Gee, Predatory Price Cutting: The Standard Oil (N.J.) Case, 1 J. Law & 
Econ., 137 (1958).

22. See United States v. E.C. Knight Co., 156 US 1 (1895).
23. Fox and Sullivan, Cases and Materials on Antitrust, 58 (1989).
24. See R. Nelson, Merger Movements in Americalndustry, 1895-1956, 34 (1959).
25. For a more detailed discussion about the legal immunity applied to oligopolies, 

see Louis Vogel, La Concentration Economique -  Etude Comparative -  Edition 
Economica, 169 (1988).
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Chapter II

Towards Market Structure Control

A -  Search for Better Economic Analysis

Both EEC and US antitrust systems, where they were adopted, lacked a 
coherent approach to the economic reality.

a -  In the United States
The economist Bain estimates that in 1905, the top 200 US non-financial 

corporate firms owned one fifth of US total assets26. As we just said in the 
previous chapter, this economic concentration was largely facilitated by the 
antitrust system itself27. Thus, when Congress passed the Clayton Act in 
1914, it intended, as far as section 7 is concerned, to reach incipient mo
nopolies and trade restraints outside the scope of the Sherman Act28. This 
urge to provide the US antitrust system with a direct merger control was 
once again an attempt to curb the concentrative trend in the oil industry29. 
Although the adoption of the Clayton Act was very useful given the loop
hole in the antitrust system, section 7 was far from being exhaustive since 
only concerned with stock purchase. Assets purchase was not considered at 
that time as a real issue since most of the acquisitions were stock purchase 
deals. However, the Celler Kefauver Amendment passed in 1950 put an 
end to this distinction between stock and asset purchase30.

26. Bain, Industrial Organisations, 315 (1968).
27. Bork contends that the main causes of market concentration are to be found in the 

first antitrust rules as they promoted mergers and acquisitions. See R. Bork, The 
Antitrust Paradox, 315 (1978).

28. Clayton Act, Ch. 323, Sec. 7, 38 Stat., 731-32. The original version provided: 
‘That no corporation engaged in commerce shall acquire, directly or indirectly, 
the whole or any of the stock or other share capital of another corporation en
gaged also in commerce, where the effect of such acquisition may be to substan
tially lessen competition between the corporation whose stock is acquired and the 
corporation making the acquisition, or to restrain such commerce in any section 
or community, or tend to create a monopoly in any line of commerce”.

29. To illustrate the influence of the oil industry upon US antitrust rules, see 
Problèmes Economiques, La loi antifusions et l'industrie pétrolière, No. 2. 022, 
April 13, 1987.

30. The Celler Kefauver Amendment to Section 7 of the Clayton Act states:
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The very purpose of the Clayton Act was to prevent the application to 
mergers of the rule of reason applied under the Sherman Act. Indeed, in its 
Standard Oil31 decision the Court declared that only “unreasonable” re- f £ r 
straints were illegal. By stating so, it raises the question whether combina
tions could ever be found unreasonable if they did not use power in sinister 
ways to ruin rivals. By applying a stricter standard to horizontal mergers, 
the drafters of the Clayton Act confirmed the Northern Securities32 deci
sion in which the Court seemed to request the application of a “Per Se” il
legality rule to horizontal mergers33. However, until the 1950 amendment 
toTEe Clayton Act, the US authorities relied heavily on a reasonable test 
which turned out to be favourable to mergers since only mergers perpe
trated with bad intent and with no potential efficiencies whatsoever could 
be condemned34. Thus, a behavioural .test came first35. Although the ( 
adoption of the rule of reason brought a better understanding of monopoly 
power36, it was an inadequate test to control market structure.

b -  In the EEC
In its 1966 Concentration Memorandum, the Commission tried to clarify 

its attitude towards mergers. It explained that mergers, and cartels should 
be applied different rules since cartels are to be considered presumptively 
illegal whereas mergers, because of the efficiencies released, should be 
deemed presumptively legal. Thus, according to the Commission, Article^ 
85 does not apply to mergers. The group of experts appointed by the 
Commission reached a different result as to the applicability of Article 85 
to mergers. They contended that this provision could be applied to mergersJas long as the undertakings remain independent from each other. The 
Commission refused to take into account this point of view. Concerning 
Article 86, the Commission interpreted rather restrictively its application to

“no corporation engaged in commerce shall acquire directly or indirectly, the 
whole or any part of the stock or other share capital and no corporation subject to 
the jurisdiction of the FTC shall acquire the whole or any part of the assets of an
other corporation engaged also in commerce, where in line of commerce in any 
section of the country, the effect of such acquisition may be substantially to lessen 
competition, or to tend to create a monopoly”, 38 Stat., 731 (1950).

31. Standard Oil Co. v. United States, 221 US 1 (1911).
32. Northern Securities Co. v. United States, 193 US 197 (1904).
33. As a matter of fact, this severity turned out to apply only to the railroad industry. 

See Areeda & Turner, Antitrust Law, Voi. IV, 169 (1980).
34. See United States v. Columbia Steel Co., 334 US 495 (1948).
35. See Kaysen & Turner, Antitrust Policy: An Economic and Legal Analysis, 44 

(1965).
36. ‘The rule of Reason represented an abandonment of monopoly in favor of a much 

attenuated rule relating to conduct. Good trusts were distinguished from bad 
trusts”. See Masson, Preface to Kaysen and Turner, No. 1 at 355.
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mergers and acquisitions. According to the expertŝ , Article 86 would apply 
to mergers whose direct object is the improper exploitation of the dominanti position thus obtained or if the concentration is the result of an abuse of a 
dominant position. The CcmnrussioipJenied this extensive interpretation of 
Article 86 and decide to narrow the applicability of this provision to the 
situations where:

A dominant position strengthens its dominant position through 
concentration to the point where, in violation of the concept on 
which the Treaty, and particularly 86-b is based, it thereby cre
ated a monopolistic situation which prevents competition from 
functioning to the detriment of consumers, suppliers, and 
dealers!?)

Implicitly, the Commission recognized that the application of Article 86 
to mergers will be exceptional.

Through these criticisms addressed to the Commission, the experts 
opened the way to a better approach of what was already an economic real
ity in Europe: a high degree of economic concentration. Although the 
Commission was totally aware of this concentration trend, it tried to pre
serve as much as possible the rationality of existing EEC antitrust rules 
(rationality based on market behaviour). Nevertheless, in the late sixties, 
the control of market structure was already felt as an urgent necessity.

B -  Towards Market Structure Control

a -  In the United States
The trend towards market structure control started with the end of World 

War Two and the adoption in 1950 of the Celler Kefauver Amendment. 
The legislative intent of this amendment was a Congressional concern for 
protection of small business and prevention of industrial concentration38. 
This was a late answer to the development of oligopolies which occurred 
during the twenties and remained uncontrolled until the war. Indeed, the 
traditional monopolistic structure which showed up at the turn of the cen
tury had been progressively replaced by the concentration of from two to 
ten interacting firms. Abusive conduct applied to monopoly power had be
come ill-adapted to oligopoly whose behaviour is mainly dependent upon 
market structure. Thus, a new antitrust policy supporting a strict horizontal 
merger legislation was required. Among the leading economic texts that in-

7 37. Doc. Sec. (65) 3500 of Dec. 1, 1965 (Concentration Memorandum).
38. ABA Antitrust Section, Monograph No. 7, Merger Standards Under US Antitrust 

Laws, 87-170(1981).
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formed policy were J. Bain39 and E. Mason40. These books advanced the 
thesis that market structure affects firm conduct, which in turn affects per
formance, and that concentrated market structure tends to produce anti
competitive conduct, non-competitive behaviour and bad performance. 
During two and a half decades, the structure -  conduct - performance 
paradigm represented orthodoxy and was upheld by other industrial orga
nization economists41. Bain demonstrated the role played by economic 
concentration and its relationship to performance. He stated that a concen
tration ratio (CR8>70) exists beyond which industry performance leads to 
monopoly profit and below which industry performance tends towards 
competition^ This economic theory was largely followed and applied by the 
Supreme Court which found in this doctrine the very means to curb eco
nomic concentration. This led to a very strict attitude towards mergers and 
acquisition. A combined market share of less than 10% was condemned to 
prevent a mere trend towards concentration42.
Areeda summarized this new economic approach:

Subsequent to the adoption of the 1950 amendments, both the 
Federal Trade Commission and the courts have, in the light of 
Congress's intent, recognized the relevance and importance of 
economic data that places any given mergers under considera
tion within an industry framework almost inevitably unique in 
every case.
Statistics reflecting the shares of the market controlled by the 
industry leaders and the parties to the merger are, of course, the 
primary index of market power -  its structure, history, and prob
able future -  can provide the appropriate setting for judging the 
probable anticompetitive effect of the merger43.

This priority given to market share and market structure data is still con
sistent with the 1984 US Merger Guidelines even though today, US an
titrust legislation is more concerned with collusion risks than with concen
tration itself44. Undoubtedly, market structure is also a dominant issue of

39. J. Bain, Industrial Organisation (1959).
40. E. Mason, Economic Concentration and the Monopoly Problem (1959).
41. See Stigler, A Theory of Oligopoly, 72 J. Pol. Econ., 44 (1964); see also Weiss, 

The Concentration-Profits Relationship and Antitrust, in Industrial Concentration: 
The New Learning, 184, 188-93 (H. Goldschmid, H. Mann & J. Weston, eds. 
1974).

42. Brown Shoe C. v. United States, 370 US 294 (1962); Philadelphia Natio. Bank v. 
US, 374 US 321 (1963); US v. Von's Grocery C. 384 US 270 (1966); US v. 
Aluminium C. of America (Rome Cable), 377 US 271 (1964). For a more detailed 
discussion on these decisions, see William Sheperd, Public Policies Toward 
Business (1980).

43. Areeda, US Antitrust Analysis, at 322 No. 38 (1980).
44. See 1984 Department of Justice Merger Guidelines, June 14th, 2 Trade Reg. Rep., 

& 4490 (1986).
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the actual EEC Merger Regulation. It remains to be seen whether EEC au
thorities will really try to prevent any further concentration or simply trans
form the nature of the economic concentration from national to European 
size45.

b -In  Europe
Long before the adoption of the Merger Regulation and still before the 

very important “Continental Can” decision, a few European scholars 
stressed the necessity to control mergers and acquisitions. Among them, 
Schlieder, Verloren,-Van Themat and Mestmäcker thought that Article 86 
should be applied to mergers. It does not make sense to prohibit cartels 
while authorizing mergers since both can lead to monopolies and 
oligopolies. Mestmäcker contends that Article 86, beyond the mere protec
tion of consumers, protects competition and thus competitors. According to 

)KMestmäckeS^  is the structure of competition, itself which must be 
i controlled46. ^

To the contrary, Professor Jo bethought that Article 86 could not be 
used to control mergers since it would discriminate against mergers whicff~ 
strengthen a dominant position while a merger which creates such a posi
tion would not be controlled. According to Joliet, Article 86 deals with 

: exploitation of consumers by monopoly power and does not take into con
sideration discrimination against real or potential competitors47.

Marchini Camia clearly addressed the issue which is still relevant today. 
His concern was to safeguard competition while conceding that European 
market structure is not competitive. To solve this problem, he sought to as
similate abuse of dominance with the duration of the dominance. By doing 
so, Marchini Camia deviated from a mere defective conduct control to a 
more objective control taking into account market structure48.

In 1973, the European Court upheld Mestmäcker’s position according to 
which Article 85 and Article 86 pursue the same objective. In Continental 
Can49, the Court affirmed in its recital 25:

45. See Prof. Jacquemin, Buiges, Ilzkovitz: Concentration horizontale, fusions et 
politiques de la concurrence dans la CEE, Direct. Générale des Affaires Eco. et 
Fin., at 84,11/88/322 FR, CEE.

46. See Mestmäcker, Die Beurteilung von Unternehmenszusammenschlüssen nach 
Artikel 86 des EW Vertrages, in Probleme des Europäischen Rechts. Festchrift für 
Walter Hallstein (1966).

47. See Joliet, Monopolisation et abus de position dominante, RTDE 691-696 
(Oct/Dec. 69).

48. See Marchini Camia, La Concentration industrielle, les positions dominantes sur 
le marché et le droit antitrust: l'expérience américaine et les problèmes européens, 
RTDE No. 7, 405 (1971).

49. Europemhallage & Continental Can Co. v. Comm'n, Case 6/72, 1973 E.C.R. 215.
In Continental Can, a United States-based metal container manufacturer
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A différents niveaux, les Articles 85 et 86 poursuivent la même 
fin: maintenir la “workable competition” dans le Marché 
Commun50.

The Court confirmed the Commission decision as to the application of 
Article 86 to mergers:

The provision is not only aimed at practices which may cause 
damages to consumers directly but also at those which are 
detrimental to them through their impact on an effective com
petitive structure, such as mentioned in Article 3 (f) of the 
Treaty. Abuse may therefore occur if an undertaking in a domi
nant position strengthens such a position in such a way that the 

“degree of dominance reached substantially fetters competition: 
i.e., that only undertakings remainJti the market whose be
haviour depends on the dominant one^L

Thus, an acquisition may be prohibited as a kind of abuse of dominant 
position for “any structural measure may influence market conditions, if it 
increases the economic power of the undertaking”52.

In Hoffmann-La Roche53, the Court accepted a broader definition of the 
abuse of dominant position:

The concept of abusive conduct is an objective concept relating 
to the behaviour of an undertaking in a dominant position which 
is such as to influence the structure of the market where, as a re
sult of the very presence of the undertaking in question, the de
gree of competition is weakened and which through recourse to 
methods different from those which condition normal competi
tion in products or services on the basis of the transactions of 
commercial operators, has the effect of hindering the mainte
nance of the degree of competition still existing in the market or 
the growth of that competition54.

This implies that Article 86 also covers acquisitions that do 
pletely eliminate competitors but hamper existing competition or prevent

\

.. f

not com-

(Continental Can) was found by the Commission to have abused its dominant po
sition in Germany (held through a controlled Germany subsidiary SLW) by ac
quiring the principal Benelux manufacturer of metal containers for meat and fish 
(TDV).

50. This is to be compared with Supreme Court decision in Standard Oil Company v. 
US, 221 US 1(1911). In this decision, the Court stated that Section 2 of the 
Sherman Act should be read as a means “to make sure that by no possible guise 
could the public policy embodied in the first Section be frustated or evaded”.

51. Europemballage & Continental Can v. Commission, supra No. 49, at paragraph 
26.

>52. Id. at para. 19.
53. Hoffmannn-La Roche v. Co., Case 85/76, 1979, E.C.R. 461.
54. Id. at para. 91.
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a;*

further competition. However, one issue remained unsolved after 
Continental Can:

Does the strengthening of a dominant position by the means of a merger 
constitute by itself an abuse, or is it necessary to demonstrate that competi
tion has been impeded in some demonstrable fashion? 

a) In its Tenth Report on Competition Policy, the Commission stated that 
v' the mere acquisition of an actual or potential competitor by a dominant 

firm is not sufficient: there must be some showing of an anticompetitive 
effect.

Strengthening by means of mergers is likely to constitute an 
abuse if any distortion of the resulting market structure inter
feres with the maintenance of remaining competition (which has 
already been weakened by the very existence of this dominant 
position) or its development. Such an effect depends, in particu
lar, on the change in the relative market strength of the partici
pants after the merger, i.e., the position of the new unit in rela
tion to remaining competitors55.

The Commission's Tenth Report stated that market shares ranking be
tween 40% and 45% could generally be deemed as the showing of a domi
nant position and that market power could not even be excluded in regard 
of market shares between 20% and 40%. Where facing low market shares, 
the Court stressed the importance of non- market share factors.

A substantial market share as evidence of a dominant position is 
not a constant factor and its importance varies from market to 
market according to the structure of these markets, especially as 
far as production, supply and demand are concerned 56.
On the other hand, the relationship between the market shares of 
the undertaking concerned and of its competitors, especially 
those of the next largest, the technological lead of an undertak
ing of its competitors, the existence of a highly developed sales 
network and the absence of potential competition are relevant 
factors, the first because it enables the competitive strength of 
the undertaking in question to be assessed, the second and third 
because they represent in themselves technical and commercial 
advantages and the fourth because it is the consequence of the 
existence of obstacles preventing new competitors from having 
access to the market57.

It remains to be seen to what extent an anticompetitive effect resulting 
from a merger is likely to hinder competition. To put it differently, the

55. Comm'n, Tenth Report on Competition Policy & 150 (1981). See also Comm'n 
Twelfth Report on Competition Policy & 103 (1983).

56. Hoffmannn-La Roche v. Commission, supra No. 53, at paragraph 40.
57. Id. at para. 48.
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question arises whether remaining competitors will prevent or facilitate the 
maintenance or the strengthening of the dominant position. This is one of 
the main issues to be solved under the new Regulation. Indeed, the mere 
existence of competitors does not constitute automatically a guaranty of ef
fective competition. The risks of collusion need to be carefully examined. 
In the very recent Perrier/Nestlé case investigated by the Merger Task 
Force, the Commission cleared the merger considering that the creation of 
a third force on the mineral water market will provide competition to a 
duopoly (Nestlé-BSN) holding more than 80% of the relevant market. But 
did the Commission consider that what was possible between the top two 
firms could also be possible among the top three?

Whatever the rationality of the Continental Can decision58, this decision 
remains very shy in its effects for at least two reasons:

1 -  So far, under Article 86, Continental Can has been the only decision 
taken by the Court in the field of mergers and acquisitions59.

2 -  Continental Can is far from being an adequate tool for controlling 
mergers. According to ProfessoCEôÎ^

Strengthening a dominant position by merger is ordinarily ille
gal under US law, but the mergers that fall into this category are 
rare. As the Justice Department 1982 Merger Guidelines sug
gest, the m ost com mo nre a^oiivdLy_niergers- lhre a ten competi-  ̂
tion is not because they tend to produce single firm monopoly \i 
but because they create or rigidify an oligopoly structure60 *

Oligopoly is the main focus of US merger control. Although oligopoly is 
of great concern in Europe and will be reflected one way or the other in the 
actual Merger Regulation61, there is a major difference between the US 
market structure and the EEC market structure. In the United States, given

58. Mainly the absence of causal connection between abuse and dominance; See P. 
Voglenzang: “Abuse of a Dominant Position in Article 86: The Problem of 
Causality and Some Application”, 13, CMLR 62 (1976).

59. Except in its Pilkington/BSN-Gervais and Amicon Corp./Fortia A.B. decisions 
where the Commission forced the parties to the acquisitions to re-examine their 
agreements, the Commission refused in the other cases to apply Article 86 to 
mergers in the absence of dominance or evidence of abuse. The Commission re
fused to go as far as the Court did in Continental Can.

60. See Fox, Abuse of Dominant Position under the Treaty of Rome: a comparison 
with US Law, in 1983 Fordham Corp. Law Inst., 367, 381 (Barry Hawk, ed. 
1984).

61. Surprisingly, the actual Regulation does not mention in its recitals the word 
“oligopoly” whereas previous draft proposals mentioned it expressly: i.e., April 
1988 draft proposal, O.J.C. E 130/4 (1988).
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the large size of markets, optimum allocation of resources can be obtained 
through competition. Accordingly, it has always been doubtful whether a 
high level of concentration is justified by the mere search for maximum ef
ficiency or rather by the prospect of high profit return. In Europe, given the 
highly partitioned market structure along national boundaries, it is still be
lieved that only firms having reached a large size could release productive 
efficiency62. This reasoning led to the creation of tight oligopolies. Several 
industries have been seriously handicapped by the fragmentation of the 
Community market (telecom, electronic, motor, aerospace, computer, 
pharmaceutical) mostly because of the national division of public purchas
ing and administrative barriers. Thus, attention should be paid to prevent 
monopolies that exist in national markets from being replaced by oligopoly 
at EEC level.

As the Continental Can judgment reoriented Article 86 of the Treaty of 
Rome away from a mere conduct control and towards market structure 
control, the same evolution applied to Article 85.

A great number of arguments have been developed by European and US 
scholars contending that Article 85 should apply to mergers. These argu
ments rely on the meaning given to the “double standard theory” under US 

) law. Double standard theory;, is an American concept. According to this 
standard, concentrative agreements, as opposed to cooperative agreements, 
should receive preferential treatment since they favour economic integra
tion and thus efficiency63. Accordingly, under the Sherman Act, the classic 
“Per Se” prohibition applied to cartel agreements will be substituted for a 
more flexible examination under the rule of reason when examining con
centrative agreements. Thus, under US antitrust law, double standard the
ory does not exclude the application of the Sherman Act to mergers but 
simply changes the nature of the analysis.

This is to be compared with the more restrictive interpretation given to 
the double standard theory in the EEC. Since concentrative agreements 
must be distinguished from cooperative agreements, cartel rules should not 
apply to mergers. Thus, double standard theory applies as a procedural test 
under EEC law whereas it applies as a substantive test under US law64.

62. On this issue, see B. Husson, La prise de contrôle d'entreprises, PUF, at 144 
(1988).

63. See J.P. Dubois, L'application des règles de concurrence en ce qui concerne la 
concentration économique aux Etats-Unis, Rev., Trim. Dr. Comp., 1970, 45, 54.

64. See M. Patakia, La filiale commune: réflexions sur la théorie du double standard, 
mémoire de D.E.A., Paris II (1981).
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)
This loophole was partially solved by the Court in Philip 

Morris/Rothmans65. In this case Philip Morris acquired 50/50 joint control 
(with Rembrandt Group) of Rothmans International through Rothmans 
Tobacco Holdings. This gave PM a direct share of 21.9% in the profits of 
Rothmans. The Court stated that Article 85 might apply to certain acquisi
tions if the following conditions were fulfilled:

1 -  only a minority shareholding in a competitor is likely to be considered 
under Article 85.

2 -  the acquisition must be the means by which the commercial conduct of 
the merging firms hampers competition.

3 -  the parties to the agreements must remain independent.

4 -  a minority shareholding is not by itself constitutive of a restriction of 
competition. Other features of the transaction render the agreement open to 
objections (i.e. right of first refusal, board membership election).

The Court went further, contending that Article 85 might apply to ma
jority shareholding. The Court withholds different situations where Article 
85 would apply to acquisitions.

Although the acquisition by one company of an equity interest 
in a competitor does not in itself constitute conduct restricting 
competition, such an acquisition may nevertheless serve as an 
instrument for influencing the commercial conduct of the com
panies in question so as to restrict or distort competition on the 
market on which they carry on business.
That will be true in particular where, by the acquisition of a 
shareholding or through subsidiary clauses in the agreement, the 
investing company obtains legal or de facto control of the com
mercial conduct of the other company or where the agreement 
provides for commercial cooperation between the companies or 
creates a structure likely to be used for such cooperation.
That may also be the case where the agreement gives the invest
ing company the possibility of reinforcing its position at a later 
stage and taking effective control of the other company.
Account must be taken not only of the immediate effects of the 
agreement but also of its potential effects and of the possibility 
that the agreement may be part of a long term plan.

•
65. Philip Morris Inc./Rothmans International PLC. Bull. EC 3 -  1984 point 2.1.43.

On Appeal British American Tobacco Company Ltd. v. Commission and R. J. 
Reynolds Industries Inc. v. Commission (Joined Cases 142/84 and 156/84), 1987 
E.C.R., 4487.
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Finally, every agreement must be assessed in its economic con
text and in particular in the light of the situation on the relevant 
market. Moreover, where the companies concerned are multina
tional corporations which carry on business on a world-wide 
scale, their relationships outside the Community cannot be ig
nored. It is necessary in particular to consider the possibility that 
the agreement in question may be part of a policy of global co
operation between the companies which are party to it^.

These words are broad enough to include total concentrations, for ex
ample the acquisition by company A from company B of 100% of the 
shares in a subsidiary of company B67. This evoludon is an absolute neces
sity for Article 85 applies to mergers and acquisidons below the thresholds 
set forth by the Merger Regulation. Undoubtedly, the analysis made by the 
Commission for controlling mergers and acquisitions under Article 85 will 
be substantially different from the actual analysis of cartel agreements 
since mergers enjoy a positive presumption68.

As we just saw it, the trend towards market structure control is general 
and concerns both Articles 85 and 86. However, these provisions may pro
vide only for a partial answer to the control of European concentration. 
Undoubtedly, a direct merger control would be a far better tool than indi
rect control provided by Articles 85 and 86.

C -  Towards a Direct Merger Control

a -  Inadequacy of Articles 85 and 86 to Control Mergers
The limits on Article 86 can be clearly seen from point 150 in the Tenth 

Competition Report which states:
A dominant position can generally be said to exist once a mar
ket share to the order of 40 to 45 per cent is reached although 
this share does not in itself automatically give control of the 
market. If there are large gaps between the position of the firm 
concerned and those of its closest competitors and also other 
factors likely to place it at an advantage as regards competition, 
a dominant position may well exist. Strengthening by means of 
merger is likely to constitute an abuse and any distortion of the 
resulting market structure interferes with the maintenance of 
remaining competition (which has already been weakened by

66. See Philip Morris, supra, at paragraphs 37-40.
67. See Frank Fine, the Philip Morris Judgment: Does Article 85 Now Extend to 

Mergers? ECLR, Issue 3, 333 (1987).
68. See V. Korah, Control of Mergers under the EEC Competition Law, ECLR, Issue 

3,255 (1987).
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the very existence of this dominant position) or its development.
Such an effect depends in particular, on the change in the rela
tive market strength of the participants after the merger, that is, 
the position of the new unit in relation to remaining competitors.
The experience of recent cases has confirmed that, even if 
Article 86 is difficult to apply on account of the conditions for 
its application, it still enables the Commission to monitor to a 
certain extent large scale mergers and, if necessary, to prevent 
them being carried through or to have changes made which are 
desirable from the point of view of competition.

This statement leaves several issues in the shade:

1 -  May Article 86 apply to a non-dominant firm acquiring a dominant 
firm?

2 -  Does it make sense not to control a merger creating a dominant firm 
which substantially fetters competition?
The fact that the application of Article 86 can only be triggered by the 
abuse of an already dominant firm has been regarded as the main defect of 
a system based on this provision69.

3 -  Article 86 does not provide for any systematic pre-merger notification 
so that in the absence of publicity, the Commission would not hear of the 
merger until after it was concluded.

4 -  Divestiture would be the only remedy. Thus, a condemnation under 
Article 86 would be very painful for the undertakings and difficult to op
erate for the Commission.

5 -  What about collective dominance under Article 86?

This last issue is a major one and remains unsolved under Article 86 of the 
Treaty of Rome.

In its Hoffmann-La Roche judgment, the Court clearly stated that a 
parallel behaviour among oligopolists could not be assimilated to a 
collective dominance70. In the same sense, the Court said in Suiker Unie 
that EEC antitrust law does not preclude European undertakings from

69. See Banks, Mergers and Partial Mergers under EEC Law, 1987 Fordham Corp. L.
Inst., 373, 392 (Barry Hawk, ed. 1988).

70. Hoffmann-La Roche & Co. v. Commission, supra No. 53, at para. 39.
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adapting to the conduct of their competitors71. On 10 March 1992, the 
Court of First Instance confirmed the Hoffmann-La Roche judgment by 
annulling part of a Commission decision (Italian Flat Glass)72. Although 
the Court of First Instance did not reject the possibility of collective 
dominance under Article 86, it requires a concrete linkage among the 
undertakings in order to prove that they hold a collective dominant 
position. Concerted behaviour as defined by Article 85 does not, in itself, 
set up this linkage. Although it is not clear whether, for the Commission, 

* parallel behaviour is to be a sufficient criterion75 or only one of the 
elements likely to prove collective dominance74, it is clear that the 
Commission has opened the way to a better oligopoly control, or at least to 
a better understanding of the dangerous effects of parallel behaviour. This 
should be kept in mind when assessing market dominance under the 
Merger Regulation. The Court’s reluctance to apply collective dominance 
under Article 86 does not dispose of the question under the Merger 
Regulation75. No efficient control will be feasible without taking into 
account tacit collusion risks. Indeed, in Varta/Bosch76, the Commission 
said that the existence of equally strong competitors (after the merger, the 
top two firms would own 80% of the relevant market) could lead to 
alignment of their behaviours.

As far as Article 85 is concerned, the limits to merger control are even 
greater. According to Bellamy77, the benefits of Philip Morris are the 
following:

1 -  Philip Morris does not apply to a share acquisition which brings about 
a controlling interest (51%), or even “de facto” control;

2 -  Philip Morris does not apply to acquisition through, or in the context 
of, a public offer on a stock exchange;

71. See Cooperative Vereinigung Suiker Unie v. Commission, Case 40/73, 1975 ECR 
1663.

72. Italian Flat Glass v. Commission, Case T-68, 77/89.
73. Case 247/88, Alsatel v. Novasam, judgment of 5 October 1988, not yet published: 

in this case, the Commission stated that parallel behavior is a sufficient criterion 
to establish collective dominance.

74. Absence of competition between the oligopolists and dependence of the cus
tomers on the oligopolists, see Commission Magill TV guide decision of 21 
December 1988 (1989), O.J.L. 78/43.

75. See Venit, The Evaluation of Concentrations under regulation 4064/89: The na
ture of the Beast, 1990 Fordham Corporate Law Institute, Chapter 22 (B. Hawk, 
ed. 1989).

76. Varta/Bosch, O.J.L. 320/26, at 30, para. 32 (1991).
77. Christopher Bellamy, Mergers Outside the Scope of the New Merger Regulation 

-  Implications of the Philip Morris Judgment, 1988, Fordham Corporate Law 
Institute, (B. Hawk, ed. 1989).
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3 -  Philip Morris does not apply to a minority shareholding without board 
representation that brings material influence;

4 -  Philip Morris may apply to a minority shareholding where there is 
board representation that, brings material influence short of control;

5 -  Philip Morris may apply to a minority shareholding where there is 
board representation or other arrangements for the commercial co-ordina
tion of the policies of the company concerned.

As expressed by Bellamy, the applicability of Article 85 to merger con
trol is largely limited since undertakings must remain not only legally but 
also economically independent from each otEer. ~

B_oth^Articles_85 and 86 seem of little help for an efficient merger con
trol. Besides, these provisions have been construed so far in order to make 
a coherent body of law for controlling cartels and domination. A merger 
analysis under these rules would be damaging for the rationale of EEC 
antitrust law78.

b -  A Direct Merger Control 

1 -  EEC Merger Control
On July 20 1973, the-Commission announced its proposal for a new 

regulation to control mergers in the EEC79. Aware of the insufficiencies of 
Article 86, thetest was to prohibit mergers that acquire or enhance the 
power to hinder effective competition in the Common Market or in a sub
stantial part thereof80. This provision should not be confused either with 
the term “dominant position” or “abuse” within the meaning of Article 86. 
The obvious aim of the first proposal was to cope with market power as 
such without referring to dominance which is too restrictive a test for con
trolling merger effects.

This is to be compared with the test provided by the actual Merger 
Regulation which sets forth that only concentrations which create or 
strengthen a dominant position as a result of which effective competition 
would be significantly impeded in the Common Market are incompatible 
with the Common Market81. As such, the wording of the actual Regulation

78. See Siragusa, Current Procedural and Litigation Aspects of Mergers and Take
overs, 1989, Fordham Corp. L. Inst. (B. Hawk, ed. 1989). 

j 79. Text of Proposed Regulation may be found in 2 CCH Comm. Market Rep. & 
♦ 9586, at 9303. 04 (1973).

80. See Article R 1 (1).
81. See Article 2 (3) of the Merger Regulation.
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j> recalls that of Article 86 and its Hiatus)as far as merger control is con
cerned. However, and this is the great novelty, the actual Merger 
Regulation focuses more extensively on structural impacts since it is also 
concerned with the creation of a dominant position and goes beyond the 
finding of a dominant position. The dominant test.and the significant im- 
pediment of competition amount to separate tests82. This is thejnajor con
tribution of the Regulation compared to Article 86.

Nevertheless, and despite the adoption of the Merger Regulation,(scrutiny under Articles 85 and 86 keep playing a determinant and compli
cated role for the assessment of mergers. Indeed, concentrations falling 
below the Regulation's thresholds may be. scrutinized under. Axtijcle.s_8_5.iind 
86. While the Commission contends that it will be reluctant to use these 
provisions, the matter will be available for private parties before national 
courts.

Despite the inadequacy of Articles 85 and 86 to control concentration, 
there is najserious doubt about the actual trend in Europe, as in the United 
States thirty years ago, towards a better control of market structure,. 
However, this trend should not lead to too severe a control by which con
centration would be condemned in itself. ProfessoiiTacquermn imade the 
point:

Ce n'est pas la concentration du marché qui doit être érigée en 
catégorie juridique autonome, mais l'action délibérée que con
stitue l'opération de concentration83.

Aware of the dangers resulting from too dirigist an economic system, 
the United States have reacted against this trend by minimizing market im
perfections, relying to a large extent on welfare the.ory. On its side, the 
EECj although totally aware of its market structure problems, isjiof intend
ing to give up the social and political goals set up by the Treaty. This point 
will be more fully explored in the following chapter where the limits of 
market structure are analysed.

2 -  National Merger Policies
For more than thirty years, the Commission has been exercising a great 

deal of pressure on the EEC Member States to harmonize their national 
legislations in the field of antitrust. Greece, Portugal and Spain and more 
recently Italy and Spain enacted competition laws which are very close to 
EC competition law. This pressure is even more important since the adop-

| 82. See Brittan, The Law and Policy of Merger Control in the EEC, 15 ELR 351, 352 
(1990).

83. See Jacquemin, Buigues, Ilzkovitz: Concentration Horizontale, fusions et poli
tiques de la concurrence dans la CEE, Direct. Générale des Aff. Eco. et Fin., p. 
73,11/88/322 FR, CEE.
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tion of the EEC Merger Regulation. In 1958, there was no EEC merger 
Legislation and none of the twelve Member States had a national merger 

P control. Today, only Denmark, Greece and Benelux have no national 
merger control. The reasons for rejecting merger control can be explained 
by the fact that these countries are relatively small and high concentrations 
would not necessarily lead to less competition and could even be used as a 
means of meeting competitiveness on international markets. Besides, large 
mergers would be challenged anyway by EEC merger control.

Substantive standards for merger control differ from country to country 
but one notes a trend towards competitive considerations based on market 
structure control even in countries with a large “public interest” test. 

)|f|Market struetufeprinciple^fiaTgainedon the abuse conduct principleT" 
~Tfinie’bf the specificities of merger control relies on the principle of mu
tual jurisdictional exclusivity whereas in other antitrust issues the double 
barrier theory is still dominating. This is sound policy as long as it does 
discriminate against small and medium mergers challenged by national 
merger rules. It would be necessary as part of the harmonization of 
European merger controls to avoid that national rules be stricter than EEC 
legislation.
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Chapter III
The Limits to Market Structure Control

A -  Pre-eminence of the Chicago School in the United States

a -  Critics towards the Structuralists
Since the beginning of the seventies, the US antitrust rules have been 

considerably influenced by a new doctrine: the Chicago School doctrine84. 
The Chicago scholars criticize the way US antitrust law has been applied 
since World War Two, focusing their attention on the inadequacy of the 
industrial organization paradigm (structure -  conduct -  performance) to the 
real world. They condemn the intervention of the State in the economic 
environment8 ,̂ declaring that the inability of the governments to control 
firms' behaviour leads administrative and judicial authorities to regulate the 
structure of the market itself. This trend towards a pure market structure 
control led to a useless severity when controlling mergers. According to 
the Chicago School, the only thing that matters is the economic perfor
mance of large scale firms. Aggregate welfare is to be the main concern of 
antitrust86. Hovenkamp summarized the Chicago thinking in four points87:

1- Most of the markets are competitive, even where the structure of the 
market is oligopolistic. Thus, a high level of concentration is not as sudi_a. 
source of antitrust risks88.

2 -  In the long term, all monopolies are temporary since high profits attract 
new competitors. The role of antitrust is to accelerate the long term89.

84. For a comprehensive view of this doctrine, see R. Bork, The Antitrust Paradox: A 
Policy at War with Itself (1978); Posner, The Chicago School of Antitrust 
Analysis, 127 U. Pa. L. Rev., 925 (1979).

85. Easterbrook, Workable Antitrust Policy, 84.
86. See F. Scherer, Industrial Market Structure and Economic Performance (2nd. ed., 

1980) at 13-20 (“allocative” efficiency), at 20-21 and 464-466 (“X-inefficiency”).
87. See H. Hovenkamp, Antitrust Policy after Chicago, 84, Mich. Law. Rev., 213 

(Nov. 85).
88. See R. Bork, The Antitrust Paradox, 179-191 (1978). See also Y. Brozen, 

Concentration, Mergers and Public Policy (1982).
89. See Easterbrook, The Limits of Antitrust, 63 Texas L. Rev., 1, 445.
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3 -  Barriers to entry are unreal. The only barriers that exist are government 
restrictions90.

4 -  Allocative efficiency is to be the main criteria when assessing market 
power. Fairness and distributive concern are too evasive for a rational an
titrust policy 91.
This new concept of antitrust law received to a large extent the approval of 
the Department of Justice, the Federal Trade Commission and the Supreme 
Court92.

b -  Limited Influence of the Chicago School on Merger Control

The Chicago School played a determinant role in the disappearance of 
social and political values in US antitrust law. This was reflected in the 
1982 Merger Guidelines where the Department of Justice cleariy excluded 
any reference to non-economic values93. This refusal to assess mergers ac
cording to social and political values was a kind of retaliation against the 
abusive use of populist goals which suffocated the horizontal merger wave 
during the sixties.

Nevertheless, merger control is certainly one of the antitrust areas which 
has been the least influenced by the Chicago School. Indeed, US Merger 
Guidelines rely heavily on oligopoly theory, trying to control tacit collu
sion. Besides, the Supreme Court has been reluctant to renounce certain 
social and political values when assessing mergers94. For instance, 
whereas the Department of Justice will consider only mergers and acquisi
tions that produce a “significant” danger to competition, the Supreme 
Court keeps recalling that the „Clayton Act is to be applied to probable in
cipient restraints of competition. It would be fair to add that certain 
Chicago scholars are quite sceptical about the abililY of the courts, in the 
case of mergers, to assess the real efficiencies released by the operation95.

90. See R. Bork, The Antitrust Paradox, 310-329 (1978).
Mainstream industrial economists reject the first three points. This is a direct re
sult of the applications of game theory to industrial economics.

91. Id. at 90: “Antitrust has nothing to say about the ways prosperity is distributed or 
used.” See also Hovenkamp, Distributive Justice and the Antitrust Laws, 51 
Georg. Wash. L. Rev., 1, 16-26 (1982).

92) See Gerhart, The Supreme Court and Antitrust Analysis: the (near) triumph of the 
Chicago School, 1982 Sup. Ct. Rev.

93. See Baker & Blumental: The 1982 Guidelines and Pre-existing Law, 71 Calif. L. 
Rev., 311 (1983): See also Sullivan, The New Merger Guidelines: An Afterword, 
Calif. L. R. 632(1983).

94. Cargill Inc. v. Montfort of Colorado Inc., 104 5 CT 484 (1986).
95. For a more detailed discussion of this issue, see Hovenkamp, Merger Actions for 

Damages, 35 Hastings L. J. 937, 946-47 (1984).

Digitised version produced by the EUI Library in 2020. Available Open Access in Cadmus, EUI Research Repository.



B -  The EEC Challenge: Political and Social, Not Just Economics

Undoubtedly, Articles 85 and 86 are inadequate tools for controlling the 
European market structure and the Merger Regulation will be much more 
appropriate for that purpose. This policy is in tune with Ardcle 3 (f) of the 
Treaty of Rome recalling that competition is to be effective in the Common 
Market. Nevertheless, this goal is not an exclusive one since wealthredis- 
tribution is also a constitutional value set forth by Article 2 of the Treaty. 
Indeed, this Article declares that the Community shall “promote through
out the Community a harmonious development of the economic activities, 
a continuous and balanced expansion, an increase in stability, an acceler
ated raising of the standard of living and close relation between the States 
belonging to it”. That means that if the new rewards consecutive to the 
achievement of the European single market are not shared fairly, the EC 
home market will rest on a brittle skein of regional and social tensions. 
There is strong support for the adoption of measures protecting the differ
ences between the economic power of the EC countries. Assistance will be 
needed for declining regions and labour affected by the industrial restruc
turing. As recalled by Article 13_0~(a):

In order to promote its overall harmonious development, the 
Community shall develop and pursue its actions leading to the 
strengthening of its economic and sociaLcohesion. In particular, 
the Community shall aim at reducing disparities between the 
various regions and the backwardness of the least-favoured re
gions.

This point was clearly made by the Cecchini Report96 and confirmed by 
the Maastricht agreements:

At the same time, the potential benefits drawn from market in
tegration should help reinforce the consensus around the 1992 
programme which European employers and labour began to 
forge in 1985. The new prospect of dynamic growth rates lead
ing to major medium-term job creation should assist the 
process. Beyond this, however, there is a need to examine the 
sector-by-sector impact of removing non tariff barriers, and to 
envisage accompanying social policy measures across a range 
of fields: vocational training and mobility; labour market 
flexibility; and more intensive use of the Community's social 
and regional funds. The extent to which the 1992 programme 
can attract economic and social cohesion around it will be the 
key to its chances of success. It will be built neither on a

96. Cecchini Report, The European Challenge, 1992: The Benefits of A Single 
Market, 1988, at 105.
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centralized Community strategy nor in a common or minimum 
social arrangement.

It remains to be seen how these social, political and economic goals 
might be reflected in the Merger Regulation and which priority should be 
given for a rational control. The American experience, at both administra
tive and judicial levels, will be a very useful comparative guide.
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Part II

The Merger Regulation and the Treaty of Rome

There is no priority defined by the Merger Regulation. Given the very 
large scope of the Regulation, each of the constitutional priorities set forth 
by the Treaty (economic-social and political objectives) may play a deter
minant role in the assessment of mergers. Indeed, the Merger Regulation 
refers itself to Article 3 (f), Article 2 and Article 130 (a) of the Treaty of 
Rome1. The o bjective is to maintain and develop effective competition in 
order to ensure the achievement of the fundamental aims of the Treaty.

1. See Preamble, paragraph 1 and paragraph 13:
(1) Considérant que, en vue de la réalisation des finalités du traité instituant la 
Communauté Economique Européenne, l'Article 3 point (0 assigne comme 
objectif à la Communauté “l'établissement d'un régime assurant que la concur
rence n'est pas faussée dans le marché commun”.
(13) Considérant qu'il y a lieu d'établir si les opérations de concentration de di
mension communautaire sont ou non compatibles avec le Marché Commun en 
fonction de la nécessité de préserver et de développer une concurrence effective 
dans le Marché Commun; que, ce faisant, la Commission se doit de placer son 
appréciation dans le cadre général de la réalisation des objectifs fondamentaux 
visés à l'Article é du Traité, y compris celui du renforcement de la cohésion 
économique et sociale de la Communauté visée à l'article 130 (a) du Traité.
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Chapter I

Article 3 (f) of the Treaty and the Merger Regulation

Article 3 (f) of the EEC Treaty sets forth that one of the Community’s 
activities is the institution of a system ensuring that competition in the 
Common Market|sjiot_distarted.

The European Court of Justice has held in|Contihehfal Cai^that Article 3 
(f) does not merely contain a general program devoid of legal effect, buti considers the pursuit of the objectives which it lavs down to be indispens
able for the achievement of the Community's tasks2.
In this decision, the Court stated that if Article 86 were not interpreted to 
control mergers, firms could achieve through mergers “such dominance as 
to virtually remove any serious possibility of competition” and could 
“jeopardize the proper functioning of the Common Market”.

Seeking to reflect this economic priority, Article 2 (1) (a) of the 
Regulation gives great consideration to “the need to preserve and develop 
effective competition within the Common Market in view of, among other 
things, the structure of all the markets concerned”.
This is sound policy reflecting both the Treaty objectives and economic 
theory.

A -  Concentration and Efficiency in Europe

a -  Concentration and Oligopoly in Europe

In Europe, concentration has often been considered as the main factor of 
competition. Thus, mergers have been at both national and European level 
and oligopolies were desired as the ideal means for restructuring Europe. 
Reliance on bigness was largely shared by politicians and scholars3. The

2. See Europemballage and Continental Can v. Commission, Case 6/7(1973), ECR 
215, 244 para. 23, Common Mkt. Re. (CCH), 3, 8171.

3. According to Professor Marchal, encouragement of mergers and concentration -  
the restructuring of Europe into a market of oligopolies -  was the only means to 
that end. See Revue du Marchd Commun 25, 30-31 (Jan.-Feb., 1968) There were 
dissenters from this view. For example, Hans von der Groeben, member of the 
EEC Commission in charge of Competition Policy, wrote that it is imperative “to 
put principal reliance on competition as the guiding for economic affairs in the
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result of this belief was a sustained period of unprecedented corporate con
solidations across Europe, beginning in the 1950s, and reaching historic 
peaks in the 1960s. Besides, international mergers-were considered by the 
Commission as the ideal tool to accelerate Eurppean„mtegration (mainly 
corporate and tax discriminations). There was the obvious will to create a 
“European Merger” in addition to the European Company, the European 
Licence and the GIE4. This European integration oriented policy was dic
tated by the purely national view of European companies. As one re
searcher has observed:

In the main (...), firms throughout Western Europe have re
sponded to the US challenge and to the opportunities provided 
by the Common Market and EFTA by merging with competitors 
in their own country with whom they share legal and tax tribal 
loyalties; secondly, they have combined with, or been taken 
over by, US firms, who have brought to Europe an enterprising 
continental view of things. Only to a lesser extent have they 
combined with competitors in other European countries to form 
enterprises with a Europe character and of Europe scale5.

Governments, too, have contributed to a national pressure. This 
favourable presumption towards mergers explains whyJt took so long to 
adopt a merger control at both national and European levels. The Report of 

Vthe Messma Conference. which was the basis of the^drafting of^eTTre aty 
9 of Rome, suggested a system of concentration control; but this recommen

dation was not followed by the negotiators. Declarations made by the 
German and Dutch governments on ratification of the Treaty also indicate6 
that this difference from the ECSC Treaty was quite deliberate. This reluc
tance to control mergers corresponded to a broad economic discussion on 
the optimal size of enterprises and optimal forms of markets. For example, 
it was^argued that oligopolies,jf not .consistingjrfjoo few enterprises, are 
generally more efficient and desirable than polypolies since enterprises 

* should have at least some market oversight in order to react competitively. 
Broadly speaking, one can point out four reasons for this loophole: 1 -  
willingness to protect and favour European mergers in order to resist

Community”. The European Treaty, he continued “has assigned to competition 
the fundamental role of directing, coordinating, and stimulating economic activity 
in the Common Market”, and has prescribed “a mechanism to assure that com
petition will be protected from subversion”. Id. at 26.

4. See partie II du Memorandum Commission: “Des effets positifs ou négatifs du 
droit des sociétés et du droit fiscal en matière de concentration des entreprises”. 
See also Conard, “Corporate Fusion in the Common Market”, 14 Am. Jo. of 
Comp. L. 573 (1966), and Stein, “The Harmonization of European Company 
Laws”, 370-378 (1971).

5. See C. Layton, Cross Frontier Mergers in Europe, 3-4 (1971).
(Sy See Hcfermehl, in the Festschrift fiir Hans Carl Nipperday, 781-83 (1965).
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American and Japanese companies. 2 -  absence of empirical studies in 
Europe on merger and oligopoly. 3 -  particularity of the EEC system: pri
ority to European Integration. 4 -  reliance on the US Double Standard 
Theory7. As a result, the European Market has become highly oligopolistic. 
If one looks at the fairly fine 5 -  digit NACE level in which 120 industries 
are distinguished, one notices that whatever the classification8 markets are 
already concentrated9. In declining or mature industries (cement, tobacco, 
steel, textile, certain industrial and agricultural machinery...) the level of 
concentration is already high and the size of the European firms is as big as 
the US and Japan counterparts. Further concentration would offer little 
prospect of additional efficiency.

b -  Efficiency, Oligopoly and the Merger Regulation
The Merger Regulation has to reflect two conflicting goals: encouraging 

corporate restructuration by re-calling the positive presumption towards 
m ergerscontrolling the European market structure so as to avoid undue 
concentration11.

7. Théorie selon laquelle seules les ententes doivent être soumises à une prohibition 
automatique, les opérations de concentration, du fait des avantages économiques 
qui leur sont attachés, devant au contraire relever d'un principe d'interdiction ex
ceptionnel. See Vogel, Droit de la concurrence et concentration economique, 
Etude comparative- Economica, pp. 231-270 (1988).

8. (a) Industries in which mergers offer little or no prospect of efficiency gains, (b) 
Industries in which merger activity is prima facie beneficial, (c) Industries in 
which mergers are likely simultaneously to produce efficiency gains and to pre
sent the danger of a reduction of competition.

9. See Commission of the European Communities -  Directorate-General for 
Economic and Financial Affairs, Horizontal mergers and competition policy in 
the European Community, Chapter 3 - Typology of Industries for Merger Control 
Purposes, pp. 28-31.

10. See recital 4th Regulation: “Whereas such a development (major corporate re-or
ganisations) must be welcomed as being in line with the requirements of dynamic 
competition and capable of increasing the competitiveness of European Industry, 
improving the conditions of growth and raising the standard of living in the 
Community”.

11. See “exposé des motifs du projet de Règlement en date du 25/4/88, 5ème 
Cependant il faut s'assurer que de tels processus de concentration n'entrainent pas 
un préjudice durable pour la concurrence. Ce danger est d'ores déjà présent dans 
les secteurs où une entreprise domine le marché à elle seule. Comme des analyses 
sur le développement de la concentration le montrent, une telle évolution peut 
menacer d'autres secteurs, et en particulier ceux où la structure oligopolistique du 
marché, avec un petit nombre d'entreprises de taille relativement semblable, est 
devenu la caractéristique. Une phase ultérieure, caractérisée par un rétrécissement 
de l'oligopole existant et l'émergence de dominations individuelles du marché, 
pourrait alors se développer.
See also Art. 2(a) of the Regulation: “... need to preserve and develop effective 
competition within the Common Markets concerned and the actual or potential 
competition from undertakings located either within or outwith the Community”.
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1 -  encouraging multinational mergers
Undoubtedly, favouring international mergers will increase the vitality 

of European competition. Indeed, international mergers should facilitate 
the struggle against the break-up of national markets. They release impor
tant economies of scale and introduce active competition within strongly 
concentrated national markets, characterised by entry barriers. 
Multinational mergers may produce specific effects in favour of competi
tion, because they can provide stimulants to competition, particularly when 
the purchased company is small and is used to gain a first foothold in the 
market (“foothold company”).

Moreover, multinationals can efficiently share and coordinate their ac
tivities between the countries in which their subsidiaries operate by making 
use of the comparative advantages of the different host countries, and by 
forcing national producers to achieve greater efficiency.

Scherer has stressed the importance of the example provided by 
oligopolistic markets, in which entry barriers to local potential competitors 
are high, and in which foreign producers can represent the only important 
source of real and potential competition.

However, given the very sensitive relationship between Member States 
and multinational enterprises, a European merger control was not only 
useful for controlling giant companies but also to prevent Member States 
from jeopardizing European integration. In several Member States a range 
of corporate rules and governmental regulations exists which can have the 
effect of keeping an unwelcome investor out. These non-economic and 
sometimes non-rational obstacles to the consummation of mergers between 
foreign acquirers and local companies vary from country to country12. For 
these reasons, an exclusive EEC competence was the cornerstone of an ef
fective European control12. Nevertheless, one can fear some special treat-

12. If national merger controls are used to exempt an agreed transaction which has 
the effect of favouring a national champion at the expense of the competitive 
structure of the Community Industry, Market Integration wil be impeded: i.e. the 
Commission clearly considered that the acceptance by the UK Monopolies and 
Mergers Commission of the British Airways revised proposals for the acquisition 
of the B. Caledonian merger control led to a reduction in competition in the EEC. 
A similar analysis would apply if national merger control authorities were to 
block hostile Takeover Bids for national champions in a manner which would 
amount to a disguised discrimination against a Community-based bidder: i.e. 
GKN/Sachs.

13. It is obvious, however, that the exceptions set forth by the Regulation might 
jeopardize the effects of such a principle. It would be the case each time a 
Member State raises the question of “specific market” whereas a conflict arises 
between a national prohibition and a community authorisation or exemption in 
circumstances where both authorities consider that the relevant geographic 
market is not Community wide but ought to be restricted to the territory of a 
Member State.
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ments for multinational companies. A nationalistic analysis was already 
apparent in the Continental Can case. While the European Court analysed 
market share, concentration, entry barriers and potential competition, it 
also examined the advantages or disadvantages conferred on European 
firms.
The Commission has had the opportunity to recall its position as far as 
multinationals14 are concerned:

1 -  where non-Community parent companies with subsidiaries in the com
munity merge and by doing so acquire or strengthen a dominant position 
within the Common Market, they would be subject to the Regulation as it 
applies to internal effects15.

2 -  multinationals with a wide range of products are more likely to acquire 
a market share of 25% of the Common Market in a particular product 
through merger16.

3 -  a special responsibility may apply17 to multinationals

However, it should be reminded that:
Competition rules within the Community apply without dis
crimination to all firms doing business there. Although multina
tionals are more likely than other firms to be affected by these 
rules, this is not because they are multinationals, but because of 
their market position and market power; indeed when these are

14. See AT&R/NCR, notified 7 December 1990, O.J.C. 310/23 (1990); cleared 18 
January 1991, O.J.C. 16/20 (1991). AT&T and NCR are two US-based multina
tionals involved in telecommunications and computers. AT&T planned to take 
over NCR. Since the Community turnover threshold was met, the take-over was 
subject to Community control.

15. See Mitsubishi/UCAR, notified 26 November 1990, O.J. C. 300/8 (1990); cleared 
4 January 1991, O.J. C. 5/7 (1991); The Commission held for the first time that a 
concentration between two non EEC companies fell into the scope of the EEC 
Merger Regulation. See also MCA/Matsushita, notified 3 December 1990, O.J.C. 
. 307/2 (1990); cleared 10 January 1991, O. C. J. 12/15 (1991); cleared 7 March 
1991, O.J.C. 66/13 (1991) where the Commission applied the Merger Regulation 
to two Japanese banks.

16. In the case of conglomerate mergers, when there is no competition overlap, the 
Form CO required by the Commission provides for the provision of detailed in
formation if any party has a 25% market share in any relevant product market.

17. The typical features of multinationals (large number of production and distribu
tion centres, highly integrated structure, technological lead over competitors) 
may, when combined with a market share which although substantial does not in 
itself dominate, provide conclusive evidence of dominant position multinationals 
using a dominant position on one product to achieve a dominant position on an
other product which strengthens their position.
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assessed they are treated in exactly the same way as any other 
firm18.

2 -  Mergers benefit a positive presumption
Although mergers benefit a positive presumption19 because of the effi

ciencies likely to result from the transaction, it has been very difficult to 
assess their real effects on competition20. Scherer draws some generalities 
from his empirical studies21: 1 -  mergers have definitively led to increases 
in market concentration22; 2 -  a lot of motives push to merge but one no
tices a fall of monopoly motives and a rise of cost-saving motives23. 

( Mergers are much concerned with efficiencies. One can distinguish among 
[ three types of efficiency: static^ dynamic and managerial efficiency24. If, 

today, most merger control legislations (included the US one) take into ac
count efficiencies procured by mergers, most scholars are sceptical25.

18. Paul Schmitt, Specific Consequences for Multinational Corporation Following 
the Continental Can Case, Merger Control in the EEC, ed. EUI, 185 (1982).

19 Positive presumption confirmed by the Merger Regulation preamble (recital 4): 
“Considérant qu'une telle évolution (la restructuration des entreprises sous la forme 

de concentration) doit être appréciée de manière positive parce qu'elle correspond 
aux exigences d'une concurrence dynamique et qu'elle est de nature à augmenter 
la compétitivité de l'industrie européenne, à améliorer les conditions de la crois
sance et à relever le niveau de vie dans la Communauté”.

20. See F. Scherer, “No simple summary can do justice to the question of merger's ef
fects and motives. One can, if he looks hard enough, find facts to support almost 
any hypothesis”. Industrial Market Structure and Economic Performance, 122 
(1970).
See also D. Ravenscraft & F. Scherer, The Profitability of Mergers, Industrial 
Journal of Industrial Organization, Volume 7, Number 1, March 1989, pp. 101- 
116.

21. Id. at 122.
22. This is true in the US as well as in Europe. Nevertheless, the frequency of 

international operations within the EEC is less than that of purely national 
operations. The fact that an increase in national concentration as a result of 
mergers is recorded still leaves open the question whether or not competition in 
Europe is reduced in overall terms. See Alexis Jacquemin, “Concentration and 
Mergers in the EEC: Towards a System of Control”, 156(1982).

23. This is mainly true in Europe where economies of scale are motivated by the exi
guity of national markets.

24. Static efficiency: matter of minimum efficient scale or economies of rationaliza
tion. Dynamic efficiency: matter of inventiveness, aggressive, adventurous and 
successful research and development with innovations. Managerial efficiency: 
most important in conglomerate or diversification mergers (whereas static and 
dynamic efficiencies are connected with horizontal and to a lesser extent with 
vertical mergers).

25. “No consistent pattern of either improved or deteriorated profitability can there
fore be claimed across the seven countries. Mergers would appear to result in a 
slight improvement here, a slight worsening of performance there. If a general
ization is to be drawn, it would have to be that mergers have but modest effects, 
up or down, on the profitability of the merging firms in the three to five years 
following the merger. Any economic efficiency gains from the mergers would
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These studies show that it is not possible to find a single explanation for 
mergers: neither the pursuit of efficiency, nor the monopoly power, appear 
to provide a universal explanation. Other explanations such as the spread
ing of risks or motives of a speculative nature linked to an underestimate of 
the Stock Exchange volume of certain companies as compared to their long 
term prospects are even less general, even though encountered in practice.

The Regulation itself reflects to a certain extent this suspicion towards 
efficiencies. The last two draft proposals26 provided for a two-step analysis 
that would have permitted the Commission to exempt as compatible with 
Treaty concentrations that strengthen or create a dominant position. To the 
contrary, the actual Regulation provides for a one-step appraisal of 
compatibility which, in a single analysis, seeks to assess the existence of 
dominance and to evaluate its effects. Under the Regulation, a 
determination of compatibility is merely the opposite of a determination of 
incompatibility, rather than a derogation from it.

The situation is even more delicate if one chooses to take into account 
the redistributive effects of mergers between producers and consumers in 
order to analyze whether efficiency gains allowed by the merger are passed 
on to consumers27. In fact, expectation of private gains is rarely backed by 
prospect of gains to consumer interest. Besides, as pointed out by Fisher 
(1988), “such claims are easily made and too often too easily believed”. If 
some industries offer a real prospect of efficiency gains (chemical, pharma
ceutical, computer, telecom, electronic, motor...) this does not mean that 
the merger is the only means by which efficiencies can be obtained. Thus, 
from a competition point of view, one should not content oneself with al
locative effects or with restrictions which could be avoided by other 
means.

Although the efficiency problem is of great concern in merger assess
ment, the high thresholds set forth by the Regulation give weight to the ar
gument that only very big corporate restructurations may be challenged

appear to be small, judging from these statistics, as would any market power in- 
\ /Creases”. See Dennis C. Mueller, “A Cross Nation Comparison of the Results”, in 

Mueller, ed., The Determinants and Effects of Mergers: 'An International
\  Comparison (CambridgefMass: Oelgeschlager, Gunn & Hain, 1980) p. 306. The 

seven nations studied were Belgium, GDR, Netherlands, France, Sweden, United 
Kingdom and United States. See also Paul A. Geroski and Alexis Jacquemin, 
“Large firms in the Europe Corporate Economy and Industrial Policy in the 
1980s”, A. Jacquemin, ed., European Industry: Public Policy and Corporate 
Strategy (Oxford: Clarendon Press, 1984) pp. 344-49.

26. 1988 O.J.C. 130/4 (Art. 2(4) and O.J.C. 1989, C 22/14 (Art.2(3)).
27. Art. 2(b) of the actual Regulation sets forth a trade-off system to assess merger 

effects “provided that it is to consumers' advantage and does not form an obstacle 
to competition”. It does not say whether this advantage ought to be direct or indi
rect.
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while the vast majority of mergers notified will find in the Regulation the 
very means to escape national control.

Whatever the rationale of efficiency considerations, the promotion of 
corporate restructurations has to be consonant with respect to Article 3 (f) 
of the Treaty. This is confirmed by Article 85 (3) (b) which sets forth that 
the restrictions of competition which contribute to improving the produc
tion or distribution of goods or to promoting technical or economic 
progress in favour of consumers are not allowed, if they result in the pos
sibility of eliminating competition.

This is the very reason why efficiencies should only be considered once 
market concentration has been assessed.

3 -  The oligopolistic risks resulting from mergers
Offsetting market imperfections by restoring the competitive market 

structure should constitute the main objective of the Commission28.
As recalled by Vickers and Hay29:

"  -------rn  iiO u m w i h i i m h i, ,  , , , _

The importance of effective competition is central to EEC 
competition policy, and is an instrument used to promote the 
wider objective of a unified Common Market. As regards domi
nance, Article 86 appears to be concerned with checking the ex
ercise of dominance, rather than its acquisition or maintenance.
EEC law has weaknesses in its relation to the acquisition of the 
market power.

If the exercise of dominance may jeopardize the consumers' interests, 
there is a prima facie case for seeking to prevent the achievement of domi
nant positions. Moreover, given the difficulties in controlling already exist
ing dominant firms, it is sound to discourage undertakings from becoming 
dominant. Quoting Vickers and Hay:

The problem is that some of the routes to dominance are more 
.benign than others30 but it is not always easy to determine the 
causes of a particular position of market power. Policy must

28. Art. 2 (a): “... the Commission shall take into account the need to preserve and 
develop effective competition within the Common Market in view of, among 
other things, the structure of all the markets concerned and the actual or potential 
competition from undertakings located either within or outwith the Community”.

29. See Vickers and Hay, the Economics of Market Dominance, 37 (1987).
30. Five routes to dominance may be identified:

government grant: generalization impossible. For example, patents are usually
desirable; regulatory capture is bad.
skill, foresight and industry: desirable; to be encouraged.
explicit and tacit collusion: in general bad, but R & D may be an exception.
horizontal mergers: ambiguous effect on welfare; efficiency gains may offset
danger to competition.
predatory behavior: to be condemned but problems of inference.
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avoid being so fierce as to discourage skill, foresight, and indus
try, at the same time as avoiding such laxity as to permit the 
unchecked accumulation of market power by anticompetitive 
means31.

Indeed mergers and acquisitions constitute the ideal tools for achieving 
dominance. Although mergers may lead to efficiency gains, they may also 
be the first step to anticompetitive conducts such as explicit, tacit collusion 
and predatory behavior. These conducts are not related “Per Se” to merg
ers, but they may represent the best routes to the maintenance of domi
nance, mainly when the merger occurs in already concentrated markets or 
creates a high level of concentration.

In its/Âérospatiàle/De Havilland?decision, the Commission decided, for 
the first time, to condemn a merger between a European joint-venture, 
“ATR” (set up by Aérospatiale of France and Alenia of Italy), and a 
Canadian firm, De Havilland, a subsidiary of the Boeing company, which 
is specialized in making commuter aircraft (30-70 seats). ATR ranks first 
on the world commuter aircraft market while De Havilland is the number 
two producer. Together the firms will account for about 50% of the world 
commuter aircraft market and 67% of the EC market. After a full four 
months inquiry, the Commission stated that the concentration:

(...) would create a powerful and unassailable dominant position 
in the world market for turboprop (“commuter”) aircraft, with 
the world's number one producer buying the world's number 
two. This would have an unacceptable impact on customers and 
the balance of competition in the European Community Market. 
(Commission Press Release, Oct. 2, 1991).

By stating so, the Commission condemned the enormous concentration 
and the absence of potential competition from Japanese and American 
firms.

_ The control of market structure involves the control of national monopolies 
and oligopolies. Thus it has become urgent to control dominance in its in- 
cipiency in order to avoid further market concentration.

While the existence of a high degree of concentration in an industry 
does not necessarily ensure anti-competitive practices, it does indicate that 
the possibilities exist for certain types of conduct and performance which 

, are not usually considered desirable. As stressed in the 1979 OCDE docu- 
» ment32/

Injheory, high concentration facilitates consciously interde
pendent behaviour, including parallel pricing and the restriction 
of output. Monopolistic and oligopolistic practices are more

31. Id. at 20.
J 32. OCDE Document. “Concentration and Competition Policy”, 13 (1979).
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likely, where a few jarg^rm s account for the major share of an 
industry's output, compared to a situation where even the largest 
firms are relatively unimportant.

In one sense, the Common Market is in a position similar to that of the 
American economy at the turn of the century, in that great changes are oc
curring in the dimensions and forms of its enterprises as a result of the 
opening up of a vast new market. The United States made a mistake in not 
stopping such changes from creating tight oligopolies in important indus
tries. In its defense, it should be said that the oligopoly problem was not 
recognized nor understood until it was much too late to prevent lt^fT he 
EEC has the benefit of far better understanding of the problem, and has the 
opportunity to control it.

Several European scholars have underlined the risks of concentration:
The problem for the Community is how to avoid that the con
centration, if inevitable, does not translate into a set of national 
monopolies acting oligopolistically within the Common Market.
There are industries where this state of affairs exists and where 
a reluctance to compete has been elevated to a principle: the 
home market principle34.
The oligopolistic structure of present-day markets in the 
Community usually permits opening to international competi
tion. However, a merger taking place within such a market 
structure can bring about a fundamental change and endanger 
the continued operation of competition. A deterioration in the 
competitive situation can result from mergers in such 
oligopolistic markets more serious than those where, in view of 
the presence of a strong market leader even before the merger, 
competition was already limited35.
If there is little or no competition between oligopolists, then 
there is likely to be a joint dominance irrespective of why there 
is little competition. It is also irrelevant whether the absence of 
competition comes about due to price parallelism, or to each 
oligopolist selling largely in a geographically limited market, or

33. Professor Galbraith wrote in 1967:
“Almost everyone concerned with the enforcement of the antitrust laws would 
agree, in principle, that oligopoly is an imperfect form of monopoly. The solution 
has been, nonetheless, to ignore oligopoly. Monopoly is illegal. Oligopoly, which 
is agreed to have the same consequences but with diminished force, is not’’.
The era of merger for monopoly ended in the US in 1904, when the Northern 
Securities decision made it clear that this avenue to monopoly was also closed by 
the antitrust laws. Thus, the new goal of mergers is oligopoly.

34. J. E. Ferry, “How do we get there from here ? Antitrust and Trade Policy in the 
EEC, 643-656 (1983).

35. Dr. Dieter Schwartz, “New EEC Regulation on Mergers, Partial Mergers and 
Joint Ventures”, (1988) Fordham Corporate Law Inst., Chapter 21, 21-6 (B. 
Hawk, ed. 1990).
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to official restrictions or market entry or otherwise. Joint domi
nance of members of the oligopoly in geographically separate 
markets36.

The Commission's reluctance to explore the concept of joint dominance 
has no legal basis37 whereas American experience shows that once 
oligopolies are established, it becomes more or less impossible to change 
the position38. Economic performance would not be improved by encour
aging corporate bigness. As stressed by Geroski and Jacquemin39.

A relaxation of European competition policy would not 
strengthen the Community's industrial policy ... Any change 
aimed at organizing more cartels or favouring more mergers 
will not help provide domestic restructuring, nor will it improve 
European competitiveness in exports and imports.

Indeed, no one_can deny the inadequacy of Articles 85 and 86 not only 
to control mergers40 but also to control oligopolies41. As recalled by 
Posner42, the absence of evidence of collusive behaviour is a detail if mar
ket disfunctioning is clearly found. Article 2 (1) requires that the 
Commission take into account the need to preserve and maintain effective

36. John Temple Lang, Reconciling European Community Antitrust and 
Antidumping. Transport and Trade Safeguard Policiers -  Pratical Problems, 
Fordham Corporate Law Inst., 1988, Chapter 7, 7-32, footnote No. 119.

37. Art. 86 reaches dominant positions whether they are held by individual firms or 
by “several” firms even if there is no showing of conspiracy or combination. See 
Joliet, Monopolization and abuse of dominant position, RTDE, 297 (1970).

38. E. Mason, in his preface to the famous work by C. Kayser & D. Turner, Antitrust 
Policy: An Economic and Legal Analysis (Cambridge, Mass., 1965) wrote: “The 
struggle against size was largely lost in the merger movement of 1897-1901. It 
was at that moment that the main asymmetric oligopolistic structures were set up, 
in the absence. of effective control”.

39 PT Geroski and A. Jacquemin, European Industry: Public Policy and Corporate 
Strategy, A. Jacquemin (ed.), (1983), 357.

40 See Mario Siragusa, “Current Procedural and Litigation Aspects of Mergers and 
Take Over Bids”, FCLI, (1989). In spite of the Court effort in its Philip Morris 
decision to open Articles 85 and 86 to mergers & acquisitions, the application of 
these Articles will raise difficulties when applied under the thresholds.

41 Vogel souligne que les règles sur le droit des ententes immunisent faute de 
preuve, tant en Europe qu'aux Etats-Unis, les comportements oligopolistiques. 
Quant aux règles sur la domination, bien que d'un usage plus adéquate puisque la 
preuve de la collusion n'est pas nécessaire, elles se prêtent mal au contrôle des 
situations de marché. La raison de la rareté des décisions doit être recherchée 
dans le fait que ces règles ne sont que partiellement fondées sur des conditions 
structurelles, position dominante ou pouvoir de monopole. Ce sont en réalité des 
normes mixtes qui allient conditions de comportement et de structure. Vogel de 
conclure à l'indispensable nécessité de redonner leur cohérence aux règles de 
droit de la concurrence par la création d'un contrôle direct des concentrations, 
Louis Vogel, “Droit de la concurrence et concentration économique -  Etude 
comparative “Economica- 169 (1988).

 ̂42 Posner, Antitrust Law -  An Economie Perspective, 76 (1980).
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competition. Since there is little room for price competition in certain nar
row oligopolies, the Regulation and ultimately Article 3 (f) of the Treaty 
provide a basis for prohibiting concentration, in such oligopolistic markets. 
Moreover, to the extent that the interdependent pricing leads to supra-com- 
petitive prices, a reasonable case can be made for the application of the 
Regulation to concentrations that create or further reduce such narrow 
oligopolies. Given the Regulation's reliance on Article 235 and the re
quirement of effective structural control inherent to the Merger Regulation, 
the dialogue between the Commission and the Court concerning the con
cept of collective dominance should take on another dimension under the 
Merger Regulation43.

So far, the Commission has not paid too much attention to oligopoly 
market division. However, in a very recent decision (Perrier-Nestlé), the 
Commission considered the effects of a duopoly on the European market 
structure. The Nestlé bid for Perrier would have led Nestlé and BSN to a 
joint dominance on the French mineral water market (around 82%). BSN is 
today the biggest French water company, with brands such as Evian. It 
backed Nestlé's bid by promising to buy the latter's Volvic brand if the deal 
went through. Sir Leon Brittan believed that too restrictive an interpretation 
of the Merger Regulation would leave the Community market preÿ'to such 
large duopolies. This is why in order to authorize the deal, the Commission 
required Nestlé to sell several popular water brands to a single buyer in 
order to create a third force. This is certainly a good compromise and a first 
step towards the control of tight oligopolies. Nevertheless, one can wonder 
whether the risks of collusion are less important with the requirement of a 
third force than with a large-scale duopoly. Indeed, the Commission could 
have raised the oligopoly issue in several cases. In its "Alcatel/Telettra44 
decision, a merger between the French Group Alcatel and Telettra, Fiat’s 
subsidiary, the Commission opened the proceedings because of the impact 
of the merger on the market for telecommunication equipment in Spain, 
where the combined market share of the two parties in line transmission 
equipment would amount to 81%. The market consisted of only one 
consumer, Telefonica de España, the state-controlled telecommunications 
monopoly. Thus, Telefonica was the sole buyer. The Commission defined 
the market as Spain because of the different national standards from one

43 The Court of Justice has not been particularly supportive of the Commission's at
tempts, as far as Article 86 is concerned, to formulate a theory of collective 
dominance based on collusion dependence or conscious parallelism. In 
Hoffmann-La Roche, the Court in the context of Article 86, rejected the theory of 
joint dominance.

44 Alcatel/Telettra, notified 10 December 1990, O.J.C. 315/13 (1950); approved 12 
April 1991, O.J.L. 122/48 (1991).
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country to another and because the effect of the concentration was most 
likely to be felt in Spain.

Undoubtedly, an examination of the EEC market would have been very 
useful before narrowing the relevant market to Spain. Treating the 
Community as a market, ProfessorJFox believes that the structure of the 
EEC market could be viewed as below45:

Pre-Merger %

Alcatel 25
Siemens 25
AT& T 20
Ericsson 15

Post-Merger %

Alcatel/Telettra 40
Siemens 25
AT&T 20
Ericsson 15

Possible potential competitors: 
Northern Telecom of Canada 
Fujitsu
NEC

As such, the market can be defined as very_ concentrated (CR4 = 100%).
■ As suggested by EleanoTEojpit seems entirely appropriate to emphasize 

the effects of a single market in the 1990s perspective. Thus, the question 
to be solved is not so much whether markets must be defined along na
tional boundaries or will not take advantage of this situation by an 
oligopolistic indulgence. So. before drawing any conclusion as to whether 
the merger would create a dominant position which impedes effective 

•—^  competition, one should wonder if the merger is not likely to strengthen the 
risks of collusion. So far, the Commission has not done it.

A: The Renault/Volvo/ decision46 is even more explicit. In this decision,
three markets were distinguished: the bus, the truck and the coach market. 
As to the truck market, the Commission decided that, although Renault and 
Volvo would have at community level 24.5% at the intermediate range and 
25.9% at the upper range, given the presence of five other major suppliers, 
among which Iveco and Mercedes who own market shares similar to 
Renault/Volvo, it was:

unlikely that Renault and Volvo will have the power to behave 
to an appreciable extent independently of these competitors or

See Eleanor M. Fox, Merger Control in the EEC, An Analytical Assessment of 
the Standard For Prohibition, 1991 Fordham Corp. L. Institute, 000 (Barry Hawk, 
ed. 1992).
Renault/Volvo, Notified 4 October 1990, O.J.C. 254/3 (1990); cleared 6 
November 1990, O.J.C. 281/2 (1990).
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to gain an appreciable influence on the determination ofjjrices 
without losing market shares. (Paragraph 14).

Thus, the Commission came to the conclusion within the one month period 
that the merger could not create or strengthen a dominant position. 
However, the Commission neglected to consider that, given that the top 
three firms would own about 75% of the EEC, the risks of collusion be
tween the remaining competitors would increase. The Commission did not , 
address this issue, underestimating the effects of oligopolistic behaviour. *

B -  Economic Theories and the Merger Regulation

It is time to understand that the major issue, as far as merger control is 
concerned, relies not so much on control of individual dominant positions 
but on risks of collusion as a result of the merger47.

Undoubtedly, the Structure-Conduct-Performance paradigm should play 
a fundamental role in the assessment of mergers by the Commission even 
though the relationship between structure and performance is still 
uncertain.

a -  The Structure-Conduct-Performance Paradigm
In the sixties.,„whereas Europe believed firmly in the myth of size, the 

United States tried to control past and present oligopolies. As more was 
reafned about the behaviour of oligopoly markets, it was recognized that 
highly concentrated oligopoly markets tend to be less competitive than less 
concentrated ones. A terminology has grown up which describes the for
mer as a “concentrated” or “tight oligopoly” and the latter as a “loose- / 
oligopoly”4^  Thus, structuralists, who insist upon the existence of a func- 
tionaT relationship between market structure and market conduct, have 
tended to regard the structure of the industry rather than the conduct of the 
firms as the variable that Antitrust should use to influence competition49.
In the absence of effective competition (workable competition), there are 
no scientific yardsticks by which to measure an industry's performance (in

47 Whenever products are differentiated, single films will be able to exercise market 
power.

48 A tight oligopoly is defined as a market in which eight or fewer firms supply 50% 
or more of the market with the largest firm having 20% or more; a loose 
oligopoly, as a market in which more than twenty firms supply 75% of market, 
but no firm supplies more than 10% to 15%.

49 Structuralists, who adhere to the structure-conduct-performance paradigm, would 
insist on a functional relationship between market structure and market conduct. 
Industrial organization theorists, who are game theorists, would reject the notion 
of a strict functional relationship between market structure and firm conduct.
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a market structure characterized by monopoly or tight-knit oligopoly, the 
necessary yardsticks are either unavailable or difficult to implement opera
tionally). Moreover, application of the performance standard in a court of 
law affords unusual opportunities for dilatory tactics and stratagems of 
confusion (given the inexactness of economic knowledge, even the more 
“objective” components of performance -  such as profit levels -  can be 
subject to endless debates). This is to be considered in light of the actual 
means of the Commission. A control exclusively based on economic per
formance would go beyond the Commission’s ability to rationally control 
mergers.

Since the basic concept of oligopoly is one of horizontal market power, 
the initial group of decision of the Supreme Court (still considered as the 
main reference of the actual US merger control) in its confrontation with 
oligopoly power appropriately concerned itself with horizontal mergers. 
The first major Supreme Court decision was Brown Shoe5$. The Court 
stated that in passing the Merger Act, Congress hacf sought to prevent the 
formation oCoew-oligopolistic industries so as-t-o preserve existing “small 
business” industries.

Congress was desirous of preventing the formation of further 
oligopolies with their attendant adverse effects upon local con
trol on industry and upon small business. Where an industry was 
composed of numerous independent units, Congress appeared 
anxious to preserve this structure51.

If today no one denies that the “domino” theory52 went too far (notably 
by the manipulation of market definition), it also revealed that individual 
dominant position may be only one aspect of merger control. This was 
clearly understood by the drafters of the actual US Merger Guidelines for 
whom collusion remains the key element of merger control.

One of the reasons which could explain why Europe and the United 
States had adopted a diametrically opposite attitude towards concentration 
in the sixties must be searched for in the concept of performance itself. The 
assessment of performance in the US rests on price theory (micro- 
economic performance) whereas in Europe, competition policy is analyzed 
in light of macro-economic performance with subtle procedural distinctions 
from country to country. Thus, in Europe, market power has a larger scope

50 Brown Shoe, 370 US 294 (1962).
51 Id. at 320.
52.\ “A ‘domino’ theory of mergers suggests that a successful horizontal merger in an 

industry could spawn other mergers and that the effect, ultimately, would be to
I weaken market competition. Through such a process, an atomistic market struc

ture might deteriorate into oligopoly; the wisest public policy would he to stop 
f) the merger process in its incipiency”. See Armentano, Antitrust and Monopoly: 

Anatomy of a Policy Failure, 233 (1982).
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than in the US since full employment, equitable distribution of income and 
external equilibrium can be considered for appreciating the effects on com
petition. Consequently, market power is not condemnable by itself. 
Besides, this relates to one of the major conditions of workable competi
tion, that corporate efficiency must approximate to the optimum attainable.

This macro-economic-theory- of competition, which refers to the opera
tions of the entire economy and which tends to avoid welfare economics, 
finds an expression in European antitrust policy. Indeed, the Commission 
has explicitly expressed its concern with the relationship between industrial 
structure and macro-economic performance. According to the First Report 
on Competition Policy:

The Commission would also like to underline the importance it 
attaches to competition policy as a means of fighting inflation, 
especially now, since inflation presents in many respects a 
structural obstacle to adaptation. Competition policy also con
tributes considerably to the better use of labour, since ill- ad
justed economies which are encouraged by inflation give rise to 
underutilization of the labour potential within the Community 
and to under-payment of skilled workers.

ForTwo -decades, however, the US and EEC are coming closer in their 
antitrust analysis. As much for European Member States as for the EEC 
authorities, coniroLof „structure has-become more and more accurate (see 
Continental Can with its consecration by the Merger Regulation) whereas 
in the United States more attention has been paid to efficiency5^, even if 
market structure is still playing a determinant role in controlling mergers54.

53. Quoting Eleanor Fox: “In the decade, however, a curious thing happened. 
Common Market law on abuse of a dominant position moved away from narrow 
path-regulating exploitative performance- to some had thought was laid out for it; 
US law, responding to fears that expansive application of Antitrust Laws may 
impair efficiencies, retrenched. With respect to the duties of a firm in a dominant 
position, the two lines may already have crossed, with Common Market law con
trolling conduct and structure more than performance and protecting equity more 
than efficiency, and US law still controlling conduct and structure but less willing 
to draw inferences from structure alone, and protecting efficiency more than eq
uity”. See Eleanor M. Fox, “Abuse of Dominant Position Under the Treaty of 
Rome -  A Comparison with US Law”, 1983, Fordham Corporate Law Inst. 367 
(B. Hawk, ed. 1984).
As for as merger is concerned and for an efficiency defense, see Oliver E. 
Williamson, Economies as an Antitrust Defense: The Welfare Tradeoffs, 
American Economic Review, 58-1, (1968).

54. Although the last US Merger Guidelines laystress on efficiencies released by 
mergers (which is not the case of the European Merger Regulation which refers 
only indirectly to efficiency), market structure control remains the main purpose 
of US Merger Legislation and EEC Merger Reg. (see Art. 2 (a)).
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b -  The Constraints on the Paradigm
For^some economists, even in highly concentrated markets, firms are 

likely to perform competitively and high profits are more likely to indicate 
returns from efficiency than exercises of power55. Besides, if industry 
structure is of such vital importance in determining industry performance, 
this leaves the structural approach open to a line of criticism. The emphasis 
of the structural approach on prohibiting mergers that move industries in 
the direction of greater concentration is illogical in that it does not at all get 
at industries whose structure is already concentrated56. This criticism is 
certainly true at Member States level where merger controls, when they ex
ist, are unable to regulate existing monopolies and oligopolies (see the ex
tremely low result obtained by the oligopolistic provision under FRG 
merger control). To the contrary, a market structure control exercised at 
European level by the means of the Regulation (with prior notification) 
should prevent or at least slow down the formation of monopolies and tight 
oligopolies at European level57.
However, the need to preserve competition goes far beyond a mere micro- 
economic analysis of the market and also refers to much broader objec
tives. According to recital thirteen of the Merger Regulation:

(...) it is necessary to establish whether concentrations with a 
Community dimension are compatible or not with the Common 
Market from the point of view of the need to preserve and de
velop effective competition in the Common market; (...) in so 
doing, the Commission must place its appraisal within the gen
eral frame of the achievement of the fundamental objectives re
ferred to in Article 2 of the Treaty, including that of strengthen
ing the Community's economic and social cohesion referred to 
in Article 130 (a)5».

55 See D. Armentano, Antitrust and Monopoly, Ch. 2 (1982); Y. Brozen, 
Concentration, Mergers and Public Policy (esp chs. 3 and 6), 1982. R. Bork, “The 
Antitrust Paradox”, Chs. 8, 10 (1978). Demsetz, ‘Two Systems of Belief About 
Monopoly: Industrial Concentration: The New Learning” (H. Goldschmid, H. 
Mann & J. Weston, eds. 1974).

56 See J. Fred Weston, Sam Peltzman, Public Policy Toward Mergers, 67 (1969).
57/' See Exposé des motifs 2 et 3 du projet de règlement du 25/04/1988, O. C. J.

130/4(1988).
58 Article 2 of the Treaty declares that the Community shall “promote throughout 

the Community a harmonious development of the economic activities, a continu
ous and balanced expansion, an increase in stability, an accelerated raising of the ,  
standard of living and closer relations between the states belonging to it”; Article 
130 (a) states: “In order to promote its overall harmonious development, the 
Community shall develop and pursue its actions leading to the strengthening of 
its economic and social cohesion. In particular the Community shall aim at reduc
ing disparities between the various regions and the backwardness of the least 
favoured regions”.

Digitised version produced by the EUI Library in 2020. Available Open Access in Cadmus, EUI Research Repository.



51

Chapter II

Article 2 of the Treaty of Rome and the Merger Regulation

A -  Populist Goals and Distributive Concerns59

Diffusion of economic power, economic freedom of market participants 
and efficient allocation of scarce resources are constitutional values of the 
Treaty.

Distributive concerns (such as transfer of income from producers to con
sumers or re-sellers) play a far greater role under EEC antitrust law than 
under actual US law. According to the Chicago School and actual US 
Administration officials, the appropriate socio-economic goal for society is 
maximization of aggregate wealth. An increase in aggregate wealth will re
bound to the benefit of all society. Since aggregate wealth is the goal, a 
dollar in the producer's pocket weighs equally with a dollar in the con
sumer's pocket60. On the contrary, the Treaty values consumer benefits 
more than producer benefits and it does not treat extra profits to producers 
as inuring to all of the Community. However, as we shall see it infra, dis
tributive concerns are a cyclical issue in the US.

During the sixties, in the United States, oligopoly theory was abusively 
used to control any trend of concentration and to prevent any merger which 
released efficiencies able to oust competitors. As explained by Barry 
Hawk:

This economic theory conceded with political or social populist 
attitudes that favoured déconcentration of markets, diffusion of 
economic power, freedom of opportunity for individual traders 
and freedom of consumer choice. The case law reflected this 
convergence with broad Per Se prohibitions of many horizontal

59 For a general view of the social goals of antitrust in the United States, see 
Elzinga, The Goals of Antitrust: other than Competition and Efficiency, what else 
Counts? 125, U.PA.L. Rev. 1191 (1977). See also Shwartz, “Justice” and Other 
Non-Economic Goals of Antitrust, 127, U. PA. L. Rev. 1076 (1979).

60 See Posner, The Value of Wealth: A Comment on Dworkin and Kronman, 9 J. 
Legal Studies, 243 (1980).
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and vertical arrangements and strict scrutiny of most agreements 
and practices, including all types of mergers61.

Consequently, mergers with small market shares were prohibited with
out really analyzing barriers to entry62. Defenses to a prima facie illegality 
based on market share were not accepted6 .̂ The only exception was the 
failing company defense64. For instance, in its United States v. Aluminium 
Co. of America decision (1964), the Court declared illegal the acquisition 
of Rome (1.3%) by Alcoa (27.8%) because the top five producers of alu
minium conductor owned more than 75% of the market. The Court said 
that the very purpose of the 1950 amendment to Secdon 7 “was to prevent 
accretions of power which are individually so minute as to make it difficult 
to use the Sherman Act against them. Challenging the risks of oligopoly, 
the Court added that “as that condition develops, the greater is the likeli
hood that parallel policies of mutual advantage, not competition, will 
emerge”. In its Pabst Brewing decision (1966) the Court condemned two 
national brewers which owned 4.5% of the national market because the 
number of competitive brewers had been declining for more than thirty 
years whereas the market concentradon had become very high. This dis
trust towards economic concentration reflected a populist attitude: big 
trusts are bad and they result from market concentration. Thus, any trend of 
concentradon should be stopped in its incipiency. This political atdtude re
flected both the intent of the Congress and contemporary economic theory 
based on the so-called structure-conduct-performance paradigm. Thus, 
populist concern had a legal and economic basis. Fragmented markets were 
the main objective and the best way to prevent monopolies was to prevent 
in the first place the constitution of oligopolies. Consequently, market def
inition was the key issue of merger control. Today US merger control is 
still based on oligopoly theory, but it is no longer concentration by itself 
which is condemned but the risks of collusion. Nevertheless, populist val
ues keep being invoked from time to time in merger cases65. Moreover, 
with the new generation of economists, distributive concern comes back 
with strategic oriented economic theories66.

61. See B. Hawk, ‘The American Revolution: Lessons for the EEC?” ECLR 53, 59 
(1988).

62 In United States v. Von's Grocery Co., (384 U 270, 1966), the Supreme Court, 
relying on the trend toward concentration in the Los Angeles retail grocery mar
ket, held that a merger with a combined market share of 7.5% of the relevant 
market violated Section 7 of the Clayton Act.

63 See US v. Aluminium Co. of America (Rome Cable), 377 US v. Continental Can 
Co., 378 US 441 (1964); US v. Pabst Brewing Co., 384 US 546 (1966).

64 See International Shoe Co.; FTC, 280 US 291 (1930).
65 See Cargill Inc. v. Montfort of Colorado Inc., 104 S. Ct. 484 (1986).
66 Williamson, Delimiting Antitrust, 76 Geo. L. R. (1987).
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In the EEC, populist goals such as the social and economic cohesion of the 
Community are constitutional values of the Treaty67. Thus, these populist 
concerns should be, one way or the other, reflected in merger control. This 
is clear when analyzing Articles 85 and 86. Under Article 85 (3) the under
takings must show that the practice “allows consumers a fair share of the 
resulting benefit”. Article 86, as interpreted by the Commission and the 
Court, plays a fundamental populist role by focusing on social values such 
as fairness. Barry Hawk stresses the specificity of the EEC dominance 
concept:

(...) the independence standard appears to skew the analysis 
away from analytical tools like demand elasticities towards non 
economic considerations of equity, fairness and fear of bigness 
and other populist concerns68.

One can be sure that the notion of dominant position under Merger 
Regulation, although largely different from Article 86 since it deals with 
structure and not with conduct, will be influenced by the concept of 
exploitative abuse.

B -  Consequences for the European Merger Control

Merger control must deal not only with risks of monopolizing and collu
sion but also with strategic behaviour.

Such as it appears in today's US merger control, the dichotomy concept 
-  collusion/efficiency -  is economically too simplistic and politically too 
restrictive of EEC Treaty values. The possibility of strategic effects also 
exists. According to Williamson69:

There are at least two kinds of mergers with strategies purposes.
First, the merger of two adjacent firms in competitive space will 
avert head to head competition. Second, merged firms are better 
able to focus replies to new entry and effect deterrence than if 
the two firms remained independent.

Nevertheless, this point of view is more in tune with EEC antitrust law 
than with US present doctrine. Indeed, US law is increasingly sensitive to 
the prospect that a share of even a dominant firm may be more helpful than

67 See Articles 2 and 130 of the Treaty.
68 See Barry Hawk, US Common Market and International Antitrust: A 

Comparative Guide, vol. II, 799 (1990 supp).
69 See Williamson, Delimiting Antitrust, 76 Geo. L.J. 271,286 (1987/1988).
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hurtful to consumers70. Community law, by contrast, seems to draw virtu
ally conclusive presumptions that dominant firm conduct with exclusionary 
tendencies is against the consumer interest71.

Indeed, the Commission uses, under the Merger Regulation, the classical 
definition of dominance as defined by Article 86. Accordingly, dominance 
is characterized by the ability of a firm to behave to a large extent indepen
dently of its competitors and customers72.

The exclusionary strategies are at the centre of the Commission's preoc
cupations in assessing mergers. In the Aérospatiale/De Havilland decision, 
the Commission said:

The merger would result in increased market share without 
leading to economies of scale in production. Moreover, exhaus
tive analysis shows that existing competitors would probably be 
forced to withdraw from the market for commuter aircraft if the 
merger went ahead, and potential entrants would be discouraged 
from entering it. It would therefore seriously undermine the 
ability of existing competitors to challenge ATR/De Havilland's 
market power. (Commission Press Release, Oct. 2, 1991).

However, this statement raises questions: Why would existing competi
tors be forced to withdraw? The Commission is not explicit enough on the 
reasons to believe that exclusionary strategies are more likely to occur than 
not. Besides, the extent to which harm to competitors reflects harm to con
sumers remains to be seen. The Commission is not very detailed on these 
issues.

Distributive concern requires the Commission to be very careful in the 
assessment of the efficiencies claimed by the parties to the merger. CinLy 
efficiencies passed on to consumers may offset the restriction to competi
tion. The economic rationale is as follows:
Be A1 = allocative inefficiency due to price increase 
Be A2 = cost savings consecutive to productive efficiencies released by the 

merger

70 Easterbrook, The limits of Antitrust, 63 Tex. L. Rev. 1, 15 (1984). But when a 
scholar working in the Chicago School tradition refers to consumer interests what 
it means is consumer plus producer interest.

71 See, e.g., N. V.Wederlandsche Baden-Industrie Michelin v. Commission, 1983 
E.C.R. 3461 (1983-1985 Transfer Binder) Common MKT. Rep. (C.C.H.) & 
14,031; Hoffmann-La Roche v. Commission, 1979 E.C.R. 461 (1978-1979 
Transfer Binder) Common MKT. Rep. & 8527; U. Brands v. Commission, 1978 
E.C.R. 207 (1977-1978 Transfer Binder) Common Market Rep. (C.C.H.) & 8429; 
ICI & Commercial Solvents Corp. v. Commission, 1974 E.C.R. 223 (1974 
Transfer Binder) Common MKT. Rep. (C.C.H.) & 8209.

72 See paragraph 14 of the Rcnaull/Volvo case, supra. See also Aérospatiale/MBB, 
notified 23 January 1991, O.J.C. 18/4 (1991); cleared 25 February 1991, O.C.J. 
59/13(1991), Point 22.
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Be W = wealth transfer from consumer to consumer
For Bork, a Chicago scholar, if A2>A1 then there is a net gain to all 

consumers. If A2<A1 then we have a net loss7 .̂ But Bork ignores wealth 
transfer because he assumes that cost savings will be passed on to the con
sumers in the long run74. Consumers might, of course, receive some of 
these benefits indirectly, or in the long run, but it is also possible that part 
or all of these benefits will be wasted by the monopolist in an effort to ob
tain or protect its monopoly. This is why the wealth transfer from con
sumer to producer should also be examined in order to make sure that the 
consumer will not be worse off. Thus, if A2 + W < A1 then the merger will 
be illegal. On the contrary if A2 + W > A1 then the merger will be legal. 
This standard would consider only efficiency gains that accrued directly to 
consumers. As stressed by R. Lande75:

Such gains would occur only when the efficiency gains were so 
large that they resulted in downward price pressure greater than 
the upward pressure resulting from increased market power.

This rule would not consider any benefits of the merger directly retained 
by the monopolist.

In accordance with the diffusion of economic power, the EEC Merger 
Regulation should also protect mergers between small and medium size 
firms.

In April's draft, (Com. 88-97 final, 25-04-1988), the following is stated:
Le règlement proposé a pour objet d'instaurer un contrôle des 
grandes concentrations de dimension communautaire. Les desti
nataires en sont ainsi les grandes entreprises, qui sont obligées 
de notifier à la Commission, avant de les réaliser, leurs projets 
de fusion. Les petites et moyennes entreprises ne sont pas di
rectement concernées par le règlement. Elles sont néanmoins 
indirectement favorisées, dans la mesure où elles peuvent 
réaliser entre elles des opérations de concentrations sans être 
soumises à un contrôle communautaire et améliorer par là leur 
compétitivité.

73 For a more detailed analysis of the Trade-off Model according to Williamson, see 
Oliver Williamson, Antitrust Economics: Mergers, Contracting and Strategic 
Behavior, 1987, p.l.

74 Williamson and Bork assume that cost savings are kept by producers in the form 
of economic project, but argue that producers are part of society too, so this eco
nomic profit should be considered a social benefit Bowing from the merger.

75 See R. Lande, Wealth Transfers as the Original and Primary Concern of 
Antitrust: the Efficiency Interpretation Challenged. Hasting L.R. 67, 148 (Sept. 
82, January 83).
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This fascination with a large number of competitors has had important 
consequences on the assessment of dominance. As stated by Luc 
Gyselen76:

That fascination has influenced the legal assessment under 
Article 86 of business conduct whereby a dominant firm consol
idated or strengthened its dominance (or sought to do so). It 
may be explained by a fundamental, if often unarticulated belief 
in the sociopolitical value of fragmented markets characterized 
by decentralized decision making. In addition, EEC competition 
policy has, from the outset, served as a market integration tool 
offering firms operating at small scale opportunities to develop 
themselves.

The antitrust dimension is an important ingredient of a policy seeking to 
maintain competition. However, economic integration requires more than 
the development of competition and the insurance of undistorted trade 
flows. Although the Treaty of Rome did not provide for any specific pro
vision on industrial policy, this omission was completed some years later 
by the Single European Act which in its new Article 130 (f) states:

The Community's aim shall be to strengthen the scientific and 
technological basis of European industry and encourage it to be
come more competitive at the international level.

76 See Luc Gyselen, Abuse of Monopoly Power with the Meaning of Article 86 of 
the EEC Treaty: Recent Developments, 380-81 (1989).

Digitised version produced by the EUI Library in 2020. Available Open Access in Cadmus, EUI Research Repository.



57

Chapter III

Industrial Policy and the Merger Regulation

In strategic environments, which are characterized by a small number of 
players who are fully conscious of their interdependence, Antitrust Policy 
comprises an important element of broadly construed policies77.

There are arguments for relying on market forces to play a central role in 
modern economies, as there are parallel arguments for imposing on these 
market forces a coherent economic planning system, within which market 
forces are allowed to operate. By determining a type of industrial policy, 
one influences the type of merger policy which could be adopted.

A -  Definition of the Concept

a -  Concept of Industrial Policy in the United States

According to Harris & Sullivan78, there are three systems of belief about 
antitrust.

1 -  The main stream antitrust tradition. It values well-functioning mar
kets for efficiencies they can yield. It also values well-functioning markets 
for distributive properties and because they tend to result in dispersion of 
market power. This view, aimed at controlling market power is still today 
the dominant view of the Supreme Court79.

2 -  The Statist approach by Galbraith and Thurow, relies on government 
planning. Consequently, antitrust is not so much concerned with competi
tion but, as a part of trade policy, participates in a global struggle for profit, 
for market leadership in the high technology products, and for stable levels

77 See Salamon & Siegfried, Economic Power and Political Influence: The Impact 
of Industry Structure on Policy, 71 Am. Pol. Sei. Rev., 1026 (1977).

78 Harris & Sullivan, “Horizontal Merger Policy: Promoting Competition and 
American Competitiveness”, 31 Antitrust Bulletin, 871, 874-885 (1986).

79 See Philadelphia National Bank and General Dynamic decisions which will be 
developed further on.
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of employment in high-wage sectors80. This broad concern for world com
petitiveness of home firms suggests that “a merger of two home firms in an 
oligopolistic industry can cause a loss to home consumers that is small rel
ative to the elevated profits on exportable goods (provided that import 
penetration in the relevant market is small as a % of total consumption81”. 
Clearly, with the statists, net welfare standard prevails.

3 -  Net welfare standard is also the purpose of the revisionists led by 
Chicago. But instead of organizing and regulating the market, they leave it 
to large firms, fearing above all government intervention. So, antitrust 
should be reduced to its minimum. As Dennis Swann observed82:

It would therefore be possible to describe “laisser faire” as being 
a form of industrial policy. Under such a system whether and 
how industries expanded or contracted would be left to market 
forces. If demand increased, profits would rise, existing forms 
would expand production and in due course new firms might 
enter the industry -  supply would thus be augmented. If demand 
decreased, profits would fall, indeed losses might occur, 
existing firms would decline. Thus, individual industries would 
react to the shifting balance of demand and would redeploy re
sources accordingly. All this would be accomplished by the in
visible hand of the price system.

However, the “laisser-faire” doctrine has its limits which reflect the pro
tection of national industries. The recent unsuccessful attempt by 
Thomson, a French defense company, to acquire LTV, a US company 
specialized in the manufacture of missiles, is a clear demonstration of the 
political pressure exercised on competition.

b -  Concept of Industrial Policy in the EEC

EEC authorities and European Member States have opted for an inter
ventionist approach. This was the attitude adopted by the European gov
ernments at the Paris Summit of 1972 where it was decided to favour 
European technology through industrial policy. This public interference

80 See L. Thurow, The zero sum society, 1982, at 146.50: the main word is planning 
in order to position American business in relation to foreign competition. This 
viewpoint is to be compared with some recent initiatives in the EEC. See first, 
Structural Antitrust Rules and International Competition: the Case of Distressed 
Industries, 62, N.Y.V.L. Rev., 1054 (1987).

81 See Ordovcr, Transnational Antitrust and Economics, Antitrust and Trade Policy, 
1984, Fordham Corporate Law Institute, 233, 240 (B. Hawk, ed. 1985).

82 See D. Swann, Competition & Industrial Policy in the European Community, 3 
(1983).
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into market forces was largely backed by the Commission83. Both EEC au
thorities and National States had in mind to assist European industries 
confronted with the problem of competition from Newly Industrializing 
Countries.

The Commission explains its own concept of industrial policy in a re
cent document -  COM (90) 556 -  of 14 November 1990. According to this 
document, a European industrial policy should take into account the fol
lowing elements:

1 -  competition policy is not an end in itself but a means to promoting 
market integration.

2 -  Public procurement policy should be harmonized in order to limit na
tional preferences and market partitioning.

3 -  Since world competition is a reality, markets should be envisaged at 
EEC or world level and not along national boundaries. This attitude should 
prevent national monopolies or oligopolies from acting oligopolistically at 
EEC level.

4 -  High-tech industries should be helped to face international competition 
by facilitating restructurations.

Adams and Brock84 bring an important antidote to current government 
thinking about antitrust, both in the US and in Europe. The claimed ne
cessity of international competitiveness reflects the view towards mergers 
which prevailed in Europe during the 1960s. The authors show that the 
creation of European giants during that period was disastrous in efficiency 
terms. Comparing this situation with Japan, the authors reveal the superior
ity of déconcentration tendencies to create efficiency properties. They 
conclude that if bigness is a problem coming from the laxity of past merger 
policy, then it is correct to argue for stricter merger policy.

83 See the two memoranda submitted by the Commission and adapted by the 
Council, on Towards the Establishment of a European Industrial Base (EEC, 
1973 a), the other on Scientific and Technology Policy Program (EEC, 1973 b).

84 Adams & Brock, The Bigness Mystique and the Merger Policy Debate: An 
International Perspective, 9 Nw.J. Int'L. & Bus. 1 (1988).
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B -  European Merger Control: a Key Instrument for Industrial Policy

In its report on a previous draft, the Economic and Social Committee of 
the EC re-emphasized its position that concentration control is not only to 
be an instrument of competition policy but should also satisfy the require
ments of industrial policy and social policy:

Mergers (...) must be evaluated against the background of a 
global Community policy and in the light of all other factors in
fluencing the international scenario, while ensuring proper re
spect for social values85.

This “catch all” merger policy, although surprising, reflects Article 130 of 
the Treaty which, on the relationship of industrial policy to competition 
policy, states:

In the achievement of the aims, special account shall be taken of 
the connection between the common research and technological 
development effort, the establishment of the internal market the 
implementation of common policies, particularly as regards 
competition and trade.

As pointed out by E. Mestmacker:
The foregoing amendment to the EEC Treaty corresponds to a 
certain extent to the repeated Commission proposals from 1970,
1982 and 1985 on the development of industrial policy86. These 
position papers, as well as the 1966 Commission Memorandum 
on the problem of concentration in the Common Market, reveal 
the tension between the promotion for concentration as an in
strument of integration and the restriction of concentration with 
the help of merger control87.

This ambiguity of such a European merger control was clearly established 
in the November 1988 draft proposal88, Article 2(1) (a):

Les opérations de concentrations visées par le présent règlement 
sont examinées en vue d'établir si elles sont ou non compatibles 
avec le Marché Commun.A cet égard, il y a lieu de tenir 
compte:

85 Economic and Social Committee, O.J.C. 208/11, 12 (1988) at nr 2.1, Comm. Mkt. 
Rep.

86 The Industrial Policy of the Community (1982): Memorandum of the 
Commission on the Council, COM (70) 100 final; The Industrial Strategy of the 
European Community (1982); Memorandum for a Technology Community, 
COM (85) 350 final.

87 See Mestmiicker, Merger Control in the Common Market: Between Competition 
Policy and Industrial Policy, 1988, Fordham Corporate Law Institute, Chapter 20, 
20-10 (B. Hawk, ed. 1989).

88 Amended proposal of November 30, 1988, O.J.C. 22/14 (1989).
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a) d'une part, de la nécessité du maintien et du développement 
d'une concurrence effective dans le Marche Commun.
b) d'autre part, de la nécesité de restructurations des entreprises 
résultant de la suppression des frontières intérieures dans la 
Communauté et correspondant aux exigences d'une concurrence 
dynamique, ainsi que l'importance que représente l’accroisse
ment de la compétitivité des secteurs économiques concernés de 
la Communauté au regard de la concurrence internationale.

Even though the Regulation adopted does not go so far and seems to 
give priority to competition, merger control will help to enhance the 
Community's role in the European industrial policy. In Europe, some tradi
tional industries are in decline. But at the same time, new high technology 
industries are rapidly expanding. The restructuring of industry, necessary 
as a result of these changes, includes a significant amount of corporate re
organization in order to resist world competition. But, the actual 
Regulation is only concerned with effective competition within the 
Community: it remains to be seen to what extent actual or potential com
petition from undertakings located without the Community may be used as 
a means to favour the world competitiveness of EEC firms. As stressed by 
Langeheine89:

The role of international competition will without doubt be one 
of the more controversial issues in applying the substantive test, 
in particular in modern industries involving high technologies 
and considerable R & O costs. Nevertheless, concern for long 
term strategic planning cannot, at least not in legal terms, over
ride the principal objective of the regulation which is to ensure 
effective competition within the Community. In this respect, it 
should be kept in mind that the elimination of competitors by 
mergers, which create a dominant position is certain, whereas 
such elimination by pressure of international markets is 
uncertain.

Whereas the Treaty of Rome opens the way to a very broad merger 
control, scholars are divided on the choice of policy to be adopted for the 
most efficient merger control.

It is possible to detect a few elements of industrial policy in the first 
cases examined under the Merger Regulation. In the Aérospatiale/MBB 
case90 the Commission was involved with the merger of the helicopter ac
tivities of two EEC firms. Aérospatiale, a French state-owned company 
held Messerschmidtt-Bôlkow-Blohm (MBB), a German company held by

89 Bemd Langeheine, Substantive Review under the EEC Merger Regulation, 1990, 
Fordham Corporate Law Institute, (B. Hawk, ed. 1991).

90 Aérospatiale/MBB, notified 23 January 1991, O.J.C. 18/4 (1991); cleared 25 
February 1991, O.J.C. 59.13 (1991).
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Daimler-Benz. Given the products’ characteristics and the conditions of 
competition, the Commission divided the helicopter market into two sepa
rate markets: the military and the civil one.

With regard to civil helicopters, the merger would provide a combined 
market share of 52% of the EEC market (44% for Aérospatiale, 8% for 
MBB). With 44% of the EEC market, Aérospatiale is the largest producer 
of helicopters in Europe. The Commission considered the civil helicopter 
market as a world market, given:

The great mutual penetration of the markets world-wide, with 
EC manufacturers supplying 54% of the US market and US ma
nufacturers supplying 31% of the EEC market. (Paragraph. 17).

Relying on this mutual penetration, the Commission decided to clear the 
case without a full investigation. There are serious doubts as to the ratio
nality of such a decision. Indeed, the 31% market share held by US pro
ducers is an aggregate market share of the four existing US manufacturers. 
It means that the 52% market share held by MBB/Aérospatiale is much be
yond the next closest competitor, given that EEC competitors, Augusta and 
Westland, have together around 19% of the EEC market. To justify its de
cision, the Commission relied principally on the decline of the US federal 
military budget which might increase the US civil helicopter activities in a 
near future in Europe. But this switch in the resources is highly hypotheti
cal. The weakness of the reasoning allows one to think that the 
Commission overestimated the potential competition coming from non- 
EEC companies in order to promote “European champions”.

However, it would be unfair to conclude that the Commission is sys
tematically seeking to make industrial policy prevail over competition 
policy. On the contrary, after one year of EEC merger control, one notices 
that most of the Commission's decisions are competition based. Still, re
cently, in the Aérospatiale/De Havilland case, the potential competition 
claimed by the parties was considered by the Commission as much too 
speculative to offset the very high market share percentage held by the 
parties in the Community (around 70%).
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Chapter IV

Potential Tensions Between Social, Political and Economic Values 
to be Solved in Order to Promote the Best Merger Control

To be sure, tensions will occur between the defenders of a strict compe
tition-based merger control and those in favour of a broader approach 
around Article 2 of the Treaty. Three viewpoints can be envisaged.

A -  The Purpose of Antitrust is to Maximize Economic Efficiency

One pole is represented by the view that the sole purpose of antitrust law 
is to maximize economic efficiency.

According to this viewpoint, there is no base to reflect social, political or 
other non-efficiency criteria in merger control. Social and political objec
tives are difficult to measure. As stated by Areeda and Turner:

There is simply no systematic theory or organized evidence on 
the social or political consequence of mergers91.

A multigoal antitrust policy is unpredictable and unprincipled. 
Economic approach would lead to simplification92. The only disciplined 
context for thinking about or talking about the public interest is in terms of 
consumer welfare and economic analysis. Unless larger numbers of firms 
or consumer welfare are to be given absolute priority, there are no known 
standards for weighing one against the other9 .̂

The rejection of social and political values in the assessment of mergers 
is reflected in the 1982 and 1984 US Merger Guidelines where there is no 
room left for populist concerns. Although net consumer welfare standard 
would be contrary to the EEC Treaty values, the Commission will be well 
advised, without giving up its social and political goals, to strengthen its

91 See Areeda & Turner, Antitrust Law, 904 (1980). See also Kelman, Trashing, 36 
Stan. L. Rev., 293 at 306 (1984) legal arguments are based on generalities where 
they don't rely on economic arguments. See also, Bork, Contrasts in Antitrust 
Theory. I, 65 Columbia L. Rev., 401, at 415 (1965).

92 See F. Easterbrook, “Is there a Ratchet in Antitrust Law?’’, 60, Tex. L. Rev., No. 
1051, 1060(1979).

93 See Areeda & Turner, Antitrust Law, 904 (1980).
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economic analysis, giving more room to efficiency considerations. The ref
erence made by the Merger Regulation to “technical and economic 
progress” (Article 2 (3) of the Merger Regulation) may be used that way.

B -  The Purpose of Antitrust cannot be Reduced to 
an Economic Model

The other pole, is represented by the view that antitrust and mainly 
merger control cannot be reduced to an economic model.
Factors such as equity, fairness and justice are important long term goals of 
antitrust and should not be rejected merely because they cannot be reduced 
to an economic model94. According to Pitovsky95:

It is bad history, bad policy and bad law to exclude political 
values in interpreting the antitrust laws. Factors other than 
strictly economic concerns should be taken into account because 
the legislative history of the antitrust statutes, in its own right 
and as interpreted authoritatively by the Courts, so requires.

Still according to Pitovsky96 political concerns should not be disre
garded but should be secondary to economic factors and may legitimately 
serve as “tiebreakers”. For example, they may contribute to a finding of il
legality with respect to a merger of two very large companies when there 
are neither significant anticompetitive effects nor significant efficiencies as 
a result of the merger (that is to say in most cases). Some authors, like B. 
Schwartz, go further97 and believe that commentators who claim that an
titrust laws protect competition not competitors overstate the case and ig
nore the considerations of justice98. According to Schwartz, one must 
amend that declaration by adding at least the following qualification: 
“unless individual competitors must be protected in the interest of preserv
ing competition”. Similarly, where effect on competition is the criterion of

94 Besides, we have seen that economics does not provide a clear answer to the cor
relation between performance and concentration: see Hovenkamp, Rhetoric and 
Skepticism in Antitrust Argument, 84, Mich. L. Rev. (1986), 1721. See also 
Cann, Section 7 of the Clayton Act and the Pursuit of Economic “Objectivity”: Is 
there Any Role for Social and Political Values in Merger Policy, 60 Notre Dame 
L. Rev., 273, 295 (1985).

95 See Pitovsky, The Political Content of Antitrust, 127 U. Pa. L. Rev. (1979), 1051, 
1060(1979).

96 Id. at 1066.
97 See Schwartz, “Justice and Other Non-Economic Goals of Antitrust”, 117, U. Pa. 

L. Rev., 1076 (1979).
98 Baumol explains that policy makers are as concerned with problems of justice as 

with efficiency. Given the inability of the economists to put equity issues in 
equation, their influence can only be limited. See Baumol, Applied Fairness 
Theory and Rationing Policy, 72 Am. Eco. Rev., 639 (1982).
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legality, an adverse effect in one market should suffice to condemn the 
transaction without exploring the possible pro-competitive impact in an
other market".

A Court giving proper deference to the political elements of the an
timerger laws would tilt toward rather than away from reasonable judg
ment that the acquiring company was a potential entrant. This point of 
view reflects a certain suspicion towards economic goals of antitrust and 
economic measurements. According to Schwartz, this distrust justifies that 
political goals be more than tiebreakers as suggested by Pitovsky, but be 
considered as justifications. Such a rule (based on political concerns) 
would operate not merely in cases in which the judge may be left unde
cided by economic evidence (a “tie”) but also when he believes that the 
balance of evidence slightly favours the justification.

This analysis, relying on broad values and a case by study, might be the 
analysis adopted by the regulation which, in this hypothesis, would afford 
the Commission a large discretionary power, greatly favoured by the refer
ence to Articles 2 and 130 (a) of the Treaty.

C -  Focusing on Economic Values Including Distributional Effects

The purpose of theoretical economics is not to eliminate distributive 
justice as public policy concern100. Rather, it is to enable policy makers to 
make some judgments about the costs or effectiveness of a particular pol
icy. The relative weight to be given to efficiency concerns in policy-mak
ing varies with the ability of the relevant economic model to identify effi
cient policies in the real world. If the “efficient” solution to a policy prob
lem is clear, and the degree to which alternative solutions deviate from the 
efficient solution is also quite clear, then efficiency concerns will trump 
competing distributive concerns unless those concerns are very powerful. 
On the other hand, if the application of the economic model to real world 
policy-making is not particularly clear, or if the model is very complex, 
then the efficient solution to a real world problem will not always emerge 
as obvious. In that case, distributive or political concerns which are always 
more or less obvious (dispersion of power, lower prices, protection of 
small and medium firms, employment, region) will weigh much more

99 The EEC regulation is not so strict. Indeed, the first element of appraisal men
tioned in Article 2 (1) (a) is “the structure of all the markets concerned”. The em
phasis put on “all” markets raises the question as to how far negative effects on 
competition in one market can be compensated by positive effects in other mar
kets.

100 See W. Sheperd, Public Policies Toward Business, 5-6 (7th. ed. 1985).
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heavily101. In the frame of the European merger control, several points 
must be considered:

1 -  the adoption of an economic approach does not mandate the acceptance 
of efficiency as the sole objective of merger control: quality, innovation 
and wealth transfer standards should be also considered102. Quoting Harris 
and Jorde103:

Efficiency as a policy objective relates only to ensuring the best 
possible use of factors or output production. Not only are other 
policy objectives important, but they often take precedence over 
efficiency consideration. The most important of these other 
objectives are ensuring fairness in economic distribution 
(equity) and fairness in the process of exchange (procedural 
fairness).

2 -  although fairness, equity and distributive concern are constitutional 
values of the Treaty of Rome, these values are somewhat ill-adapted for 
controlling mergers. Indeed, mergers belong to the relatively small group 
of cases where anticompetitive restraints can be justified in order to in
crease production or innovation efficiency, whereas the immediate effects 
on consumers of the product may be adverse. When necessary for innova
tion or large productive gains, this should not lead to the finding of injury 
to competition. Rather, the interest of consumers should be protected by 
limiting the restraint to the minimum, that is reasonably to achieve the pro
ductive benefit and by assuring that future competition will transfer a sig
nificant share of the economic surplus created to consumers.

The solution adopted by the US Merger Guidelines which reject broad 
social and political considerations and look for efficiencies should be en
visaged with care. US populist concerns differ from the broad objectives of 
the EC in that Europe uses merger control to further integration. This is 
why the task won’t be easy for the Commission, considering that it may be 
forced to compromise efficiency in order to sustain politically acceptable 
wealth distributions. In particular pro-efficiency reforms that may result in

101. Hovenkamp states that when economics is helpless that is when it does not bring 
any definitive conclusion about the effects of market power, Courts should not in
tervene. Hovenkamp, Antitrust Policy after Chicago, 84 Mich. L. Rev., 213 
(1985).

102 Although US Guidelines focus on allocative efficiency, they seek to prevent the 
acquisition or enhancement of market power because such power misallocates re
sources, but also because it transfers wealth. 1982 DOJ Merger Guidelines, [546] 
CCH Trade Reg. Rep. (extra ed.) 13 (June 16, 1982).

103 Harris & Jorde, “Market Definition in the Merger Guidelines: Implications for 
Antitrust Enforcement’’, 71 Cal. L. Rev., 464, 466 (1983).
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a redistribution of wealth among the member countries are likely to be 
resisted.

Conclusion

So far, we have seen that the Treaty of Rome, in its Articles 2, 3 (f) and 
130 (f), opens the road to a broad merger policy. This allows the Commis
sion to pursue major objectives likely to further market integration. These 
objectives must be clearly defined (Chapter I) since in the EEC, market 
integration conditions the way market power is examined (Chapter II).
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PART III

Market Integration Through the Merger Regulation

Chapter I

Definition of the Objectives Pursued by the Commission

In order to reach its supreme goal -  market integration -  the Com
mission must achieve three major objectives when controlling mergers.
- changing the nature of concentration: from national concentration to 
European concentration.
- controlling tight oligopolies likely to impair competition: from individual 
dominant position to collective dominance.
- promoting a harmonious development of economic activities: from de
clining industries to equality in firms’ size.

A -  Transforming the Nature of Market: Moving from
National Monopolies and Oligopolies to European Oligopolies

The amended proposal of April, 19881 provided in the following terms:
Article 2 (4) -  “The Commission shall authorize concentrations 
as compatible with the Common Market where they contribute 
to the attainment of the basic objectives of the Treaty, in 
particular to improving production and distribution, to 
improving the competitive structure within the Common 
Market, taking due account of the competitiveness of the 
undertakings concerned with regards to international 
competition and of the interests of consumers.

The November draft proposal2 is even clearer:
Article 2 (3) -  Concentrations which create or strengthen^ 
position as a result of which the maintenance or development of 
effective competition is impeded in the Common Market or in a

1. Amended proposal of April 25, 1988, O.J.C. 130/4 (1988).
2. Amended proposal of November 30, 1988, O.J.C. 22/14 (1989).
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substantial part thereof shall be declared incompatible with the 
Common Market unless authorized on the ground that their con
tribution to improving production and distribution, to promoting 
technical or economic progress or to improving the competitive 

¿ j structure within the Common Market outweighs the damage to
competition. In this respect, the competitiveness of the sectors 
concerned with regard to international competition and the in
terests of consumers shall be taken into account.

These provisions are entirely consistent with the Commission’s view to 
facilitate transborder mergers mainly among EC companies. As stressed by 
the Commission:

The creation of a European industrial base means making 
available to industrial groups a type of transnational company, 
independent of national laws, which makes it possible to con
centrate substantial assets and compete with American and 
Japanese business, hence the proposal put forward in 1970, and 
amended in 1975, for a European Company Statute-*.

Since the start of the 1980s, several European industries have been re
structured. In telephone exchange manufacturing, the number of European 
suppliers has fallen from ten to four, while twelve semiconductor makers 
have been consolidated into three main groups. Large chunks of the white 
goods industry have been absorbed by Electrolux of Sweden. Philips, 
Thomson and Nokia now control all European-owned production of con
sumer electronics. In chemicals, intensive merger activity has not cut the 
number of players as sharply as in other sectors. But it has contributed to a 
fundamental shift in industry structure as companies' sharper focus on core 
businesses has caused them to trade peripheral activities, often across bor
ders.

This positive presumption towards cross-border mergers is expressed in 
the preamble4of the Regulation which recalls the needs of restructurations 
in order to open national markets to European and international competi
tion. This positive presumption towards a certain level of concentration 
leads most observers to stress that the EEC follows an abuse standard 
while US law follows a market structure standard. Although since 
Continental Can and mainly since the beginning of the eighties one can P notice a real trend towards market structure control, mergers in Europe still

3. European Company Statute, the Commission's memorandum (Com (88) 320 
final).

4. Preamble:
Considérant qu'une telle évolution doit être appréciée de manière positive parce- 
qu'elle correspond aux exigences d'une concurrence dynamique et qu'elle est de 
nature à augmenter la compétitivité de l'industrie européenne, à améliorer les 
conditions de la croissance et à relever le niveau de vie dans la Communauté.
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benefit a positive presumption. It has been claimed that in the context of 
world-wide competition, arguments about dominant position and barriers 
to entry are useless since transitory. Yale Brozen contends that:

(...) preventing horizontal mergers does not prevent rising con
centration when the equilibrium structure of an industry shifts in 
that direction. It simply prevents the efficient use of the indus
try's existing capital stock (...) If dominance or concentration is 
created by industry-wide mergers, we know from history that

1mono£qly_or_cartel behavior -  any attempt to set prices higher 
than competitive level -  results in loss of market share5.

Therefore, when dominance or concentration persists following 
such mergers, it must be the result of low costs together with the 
offer of a sufficiently large supply to keep prices at low enough 
levels that entry or expansion by small firms already in the in
dustry is unattractive6.

When industries are exposed to foreign competition, such as in the case 
of a Single Market, the relaxation of antitrust law in general and of an
timerger law in particular, may be justified in two ways. First, one can ar
gue that the ability to compete with foreigners requires possession of mar
ket power. Second, the growth of minimum efficient scale in manufactur
ing is due, to a large extent, to the rising importance of invention and in
novation.

Thus, market power is not the major issue in our hypothesis. Indeed, the 
creation or the strengthening of a dominant position is not condemned as 
such by the merger regulation but only if competition is significantly less
ened. The “significant impediment” test adds a quantitative criteria which 
requires a high degree of market disturbance. As a result, the structure of 
the market could serve as a relevant factor not only when assessing the ex
istence of dominance but also as evidence that, although dominance exists, 
competition is not significantly impeded.

Indeed, if one looks to the cases examined by the Commission since 
Continental Can and before the adoption of the Merger Regulation, none 
has reached the stage of a decision. The Commission denied either the 
existence of a dominant position or its abuse. Let us examine some of the 
major cases.

1 -  In Ashland Oil Inc./Cabot Co., the Commission denied the qualifica
tion of dominance, although Cabot had the largest capacity of any producer

5. i Brozen's claim would be rejected by mainstream industrial economists. See 
| Gerq^ski and Jacquemin, “Dominant Firms, and their Alleged Decline”, 

International Journal of Industrial Organization, Vol. 2, No. 1, pp. 1-27 (March 
' 1984).

6. Yale Brozen, Concentration, Mergers and Public Policy, 399 (1982).
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in the EEC, since, among other things, the second largest producer had a 
large market share too7.

2- In Pont à Mousson/Stanton & Stanley, Pont à Mousson after the acqui
sition of Stanton owned more than half the Community production of cast 
iron pipes. The Commission denied the qualification of dominance because 
of the strong competition (pipe made of substitute materials) Pont à 
Mousson had to face8.

3 -  More recently, the acquisition by Outokumpu, the only producer in 
Finland of semi-manufactured copper products, of Iberica del Cobre, the 
largest manufacturer in Spain of the same product, was not considered re
strictive of competition since there was no real barrier to entry in the EEC 
or trade barriers between Member States (there was no patent and the ac
quisition dealt with intermediate products)9.

4 -  The acquisition by Rhône-Poulenc of all the production units of 
Montano in the United States, Great Britain and Thailand manufacturing 
intermediate products used for the production of analgesic and antipyretic 
compounds, was not considered as giving Rhône-Poulenc a dominant po
sition, even though the latter owns a large market share in the preproducts 
of aspirin. The Commission contended that there was no barriers to entry in 
the EEC or between Member States, (there was world-wide overcapacity, 
no patent and the acquisition dealt with intermediate products10).

5 -  In the Eagle Star/Allianz case, although the Commission assumed 
Allianz dominant position on the German insurance market, it did not con
sider the acquisition of Eagle Star, a British insurance company with an in
ternational network but with a small market share in Germany, as an abuse 
since there were other major insurance companies both with headquarters 
in the UK and elsewhere1 K

6 -  In Carnaud-Metal Box and Pechiney-American Can, although the 
metallic package market was already very concentrated, the Commission 
contended that these two acquisitions did not constitute an abuse since the 
largest consumers were companies with considerable market shares12.

7. Fourteenth Report on Competition Policy, point 109 (1984).
8. Id. at point 110.
9. Nineteenth Report on Competition Policy, point 65 (1989).

10. Id. at 67.
11. Twelfth Report on Competition Policy, point 103 (1982).
12. Nineteenth Report on Competition Policy, at 69 (1989).
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These few examples show the Commission’s reluctance to challenge 
most of the mergers, even those involving leading firms. This is a sound 
attitude as long as it is aiming at removing national monopolies and 
oligopolies by opening national markets to European competition. 
However a few dangers may appear sooner or later if too laxist a policy is 
applied:

1 -  EEC competition policy, and particularly European merger control, 
should not be used as a cover for industrial policy based on EEC company 
preferential treatment. As stressed by IOD13:

The IOD is strongly opposed to government powers, whether at 
EC or Member State level, which could be used to protect com
panies from competition in such a manner. Such protection is 
likely to be at the expens£_of consumers and rather than improv
ing companies' competitiveness, will shelter them from the need 
to change and so render them less competitive. Creating Eur
opean Cartels would be a peculiar way to stimulate European 
competition.

Michael Reynolds contends that, under Article 86, merger control has 
often been highly political14. He explains that some mergers were cleared 
under political pressures:

This was seen in the Douwe Egberts case where DG. IV and the 
Competition Commissioner appeared eager to block or modify a 
merger which they considered would result in the strengthening 
of a dominant position in the Benelux coffee market. A 
statement of objections was issued following the opening of 
proceedings. Within the Commission the Belgian and Dutch 
Commissioners fought a long battle to have the case cleared and 
succeeded. No decision was issued against the merger. The role 
of politics in such decisions was also clear in the Air 
France/UTA/Air Inter15 case where there seem to have been 
interventions at the highest level by the French government with 
the presidency and fierce efforts by the Transport Commis
sioner, Karel van Miert, to ensure that the merger was 
authorized16.

2 -  This does not mean that global competition is a self-sustaining control 
mechanism. Instead, it is susceptible to erosion and subversion from within

13. Police Institute of Directors, Mergers Policy: a Submission by the Institute of 
Directors to the European Commission and the Secretary of State for Trade and 
Industry, Dec. 1988.

14. See M. Reynolds, The First Year of Enforcement Under the EEC Merger 
Regulation, 1991 Fordham Corp. Inst. 000 (B. Hawk, ed. 1992).

15. Comm'n Press Release IP (90) 870 (1990).
16. Id. at 45.
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by international rivals acting through international cartels, joint ventures, 
consolidations and mergers. Moreover, mergers and acquisidons can facili
tate international cartels by concentrating control of national industries into 
few hands.

Merger policy must be guided by an explicit recognition that competi
tiveness, not bigness, is the key to reindustrialization.

To that respect, the Commission would be well advised not to facilitate 
these international alliances with the sole aim of breaking down national 
markets. This is a real risk under the Merger Regulation. Indeed, in many 
notifications, the Commission had to deal with mergers with high market 
shares but in different Member States. Given that there was little or no ag
gregate market share in any relevant geographic market, the Commission 
cleared the mergers. In the Single Market Perspective, the Commission 
could have considered that, very soon, in an overall EC market, the merged 
firms will be competitors.

In Renault/Volvo17, the Commission characterized the bus market (a 
public sector) as national because of a strong national buying preference. 
Although neither Renault nor Volvo was present on the market of the 
other, there were potential competitors in view of the opening of markets 
under EC public procurement. By clearing the merger, the Commission 
eliminated Volvo as a potential competitor. It remains to be seen whether 
the concentration will reinforce the partitioning of the markets held by 
Volvo and Renault and whether their concentration will facilitate collabo
ration with remaining firms.

B -  Controlling Tight Oligopolies Likely to Impair Competition: 
from Individual Dominant Position to Collective Dominance

Although in the United States there is a limited tendency toward a less 
structural control (limited tendency since market structure remains the 
main test for merger control), one can notice in Europe a more structuralist 
approach aimed at preserving competition rather than just dealing with 
abuse18.

One of the major difficulties in evaluating the merger activity is its 
double-sided nature. On the one hand, it is part of the competitive process 
of a free market economy, on the other hand, it is a risky, speculative deal 
which can lead to market dominant position. The complexity of merger ef-

17. Renault/Volvo, notified 4 October 1990, O.J.C. 254/3 (1990); cleared 6 
November 1990, O.J.C. 281/2 (1990).

18. Commission Economic Community Document, “Definition of the Relevant 
Market in Competition Policy”, (1986).
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fects suggests that the EEC will be well advised not to promote the concen
tration movement by means of indirect measures. The main task of the 
EEC is to supervise merger movements and block those which could 
threaten the competitive process. First, a merger between a domestic pro
ducer and one or more of its foreign rivals immediately eliminates compe
tition between the combining firms and may exacerbate non-competitive 
industry structure in an already overly concentrated field. Second, mergers 
can be a convenient means for forestalling potential competitive entry into 
and expansion within the domestic market by foreign firms possessing the 
technical means and financial capacity to overcome barriers to entry. 
Third, transnational mergers may undermine competition by initiating 
defensive combinations and consolidations, especially when the acquiring 
foreign firm is large and powerful, and the acquired firm already occupies 
a leading position in the domestic market.

~ No European merger control can be efficiently set up if it relies on the 
' sole control of individual dominant firms. This point has clearly been un

derstood by national merger legislations (US, FRG, Canada, even Great 
Britain with the notion of complex monopoly)19. Today, almos_t_eyeryone 
agrees that the main risk of merger is collusion. And if individual dominant 
position were to be the unique matter of European merger control, collu
sion risks would remain uncontrolled. Therefore, a presumption of anti
competitive effects should be applied to mergers occurring in tight 
oligopolies20. Merely taking into account so-called efficiencies should not 
be sufficient to reverse the presumption. The proof of the absence of sub
stantial barriers to entry will be necessary.

Let us consider different situations:
In a highly concentrated symmetric oligopoly (that is to say there is no ap
preciable difference in market share and influence among the oligopolists)

19. The UK Fair Trading Act (1973) defines collective dominance as existing where: 
“at least one-quarter of all the goods of that description which are supplied in the 
United Kingdom are supplied by one and the same group consisting of two or 
more such persons (not being an interconnected group of bodies corporate) who 
whether voluntarily or not, and whether by agreement or not, so conduct their re
spective affairs as in any way to prevent, restrict or distort competition in connec
tion with the supply of goods of that description, whether or not they themselves 
are affected by the competition and whether the competition is between persons 
interested as producers or as suppliers, and between persons interested as cus
tomers of producers or suppliers, or are supplied to one and the same group con
sisting of two or more such persons”.

20. See i.e. the special oligopoly presumption under German law, GWM, sec. 23a 
para. 2. This provision presumes a market domination of a collective number of 
enterprises if it consists of three or less enterprises which have the greatest market 
shares in the market and a combined market share of 50% or if it consists of five 
or less enterprises which achieve the greatest market shares in a market and a 
combined market share of two thirds.
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with high barriers to entry, a merger between two oligopolists should be 
condemned anyway, because of the risks of collusion. This is a true “a for
tiori” for a merger between the leading firm and an oligopolist in an 
asymmetric oligopoly. The merger between two oligopolists which would 
have the so-called effect of “waking up” a narrow asymmetric oligopoly by 
providing competition for the leading firm, raises some difficulties. We 
think that, generally speaking, the risks of creating a potentially collusive 
duopolistic situation is too big to speculate on the possible reaction of the 
market, mainly if the competition between the merging firms and with the 
other firms were already important before the merger. However, in the ab
sence of substantial barriers to entry, efficiencies claimed by the parties 
should be examined, provided that the Commission will not be satisfied 
with promises but will make sure that efficiencies will benefit the con
sumer. In a highly concentrated market, an acquisition by the most 
favoured entrant of one of the existing oligopolists may have positive ef
fects on competition: the new entrant can be the catalyst for upsetting the 
oligopoly and for leading to a lower price. On the other hand, one can 
imagine too that prices will go up because the removal of the most poten
tial entrant will increase the barriers to entry21.

The point here is not so much to give precise guidelines for the analysis 
of mergers occurring in narrow oligopolies but only to stress that barriers 
to entry should be the main concern of the authorities of control. Other 
factors may be relevant to detect tacit collusion. James S. Venit 
observed22:

There is probably general agreement that tacit ^ llusionjm d 
conscious or unconscious parallelism are most likely to occur in 
marketsTharacterized by the following conditions:
- a limited number of participants in a stagnant, “mature” 
market;
- standardized, commodity-like product, or a product based on 
standardized inputs or some other factors yielding similar and 
transparent cost structure;
- pricing transparency;
- substantial barrier to entry;
- inelasticity of demand and inability of the oligopolists to shift 
production to other products.

So far, the Commission has not paid much attention to the oligopoly 
problem. It has adopted under the Merger Regulation the classical defini-

21. See Aarts, Antitrust Policy versus Economic Power, 154 (1970).
22. James S. Venit, The Evaluation of Concentration under Regulation 4064/89: The 

Nature of the Beast, 1990, Fordham Corporate Law Institute, (B. Hawk, ed. 
1991).
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tion of dominance: the ability to act independently of competitors and 
customers. This confirms the legal vacuum for oligopoly analysis.

Yet, the Commission paved the way to oligopoly control in the Akzo 
case23 where it emphasized Akzo's capacity to exclude effective competi
tion and more recently in the Metaleurop case24 where the Commission fo
cused on the inability of Metaleurop to have a “decisive influence on the 
prices25”. The requirement set forth by Article 2 (1) (a) of the Merger 
Regulation that effective competition be maintained and developed within 
the Common Market calls for more concern about market structure and 
oligopoly problems. In several cases, the Commission could have exam
ined the risks of joint dominance given the economic concentration result
ing from the merger. In VIAG/Continental Can26, the first two firms own, 
after the merger, a joint market share of 76%. In Digital/Kienzle27, the first 
three firms own, after the merger, a joint market share of 80%. Neither of 
these cases were assessed considering the risks of collective dominance.

C -  Harmonious Development of Economic Activities

In the October 1988 draft proposal, Article 2 (3) affirmed that a merger 
is compatible with the Common Market if it contributes to improving the 
competition structure within the Common Market, taking due account of 
the competitiveness of the undertakings concerned with regard to interna
tional competition. Undoubtedly, this policy reflected a tolerant attitude 
towards a “harmonious development of economic activities” (Article 2 of 
the Treaty).

Even though the actual regulation does not refer to the competition 
structure within the Common Market, it does refer in the Preamble (Recital 
13), to Articles 2 and 130 (a) of the Treaty which makes one think that 
harmonious corporate power should play an important role when assessing 
mergers. Thus, cross-border mergers may favour market integration by 
promoting transactions involving leading firms. Indeed, the test is to pro
mote combinations by reference to the highest degree of concentration at
tained in a given market28.

23. Akzo decision of 14 December 1985, O.J.L. 374/1 of 31 December 1985 and the 
judgment of the Court of Justice (case 62/86 of 3 July, unreported).

24. Metaleurop Decision of 26 June 1990, O.J.L. 179/41 of 12 July 1990.
25. Paragraph 18.
26. VIAG/Continental Can, O.J.C. 156/10 (1991).
27. Digital/Kienzle, O.J.C. 56/16 (1991).
28. For a detailed discussion on this issue, see E. J. Mestmiicker, Merger Control in 

the Common Market: Between Competition and Industrial Policy, 1988, Fordham 
Corporate L. Inst. 20-1, 20-12 (B. Hawk, ed. 1989).
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Market integration is not only concerned with cooperation of small and 
medium firms and the achievement of similar corporate power, but also 
with the protection of declining industries. This was clearly explained by 
the Commission in its twelfth Report on Competition29.

Structural overcapacity exists where over a prolonged period all 
the undertakings concerned have been experiencing a significant 
reduction in their rates of capacity utilization, a drop in output 
accompanied by substantial operating losses and where the 
information available does not indicate that any lasting im
provement can be expected in this situation in the medium- 
term30.

In the same report, the Commission stated that bilateral agreements with 
the aim of rationalizing production should benefit from a favourable pre
sum ption31. Recently, in its Bayer/BP Chemicals32 decision, the 
Commission recalled its position:

The exemption is justified because the agreements allow the 
parties to rationalize and modernize the EC's polyethylene busi
ness, which is a part of an industry needing serious restructuring 
in the whole Community, more quickly and radically than 
would have been possible individually. The agreements thus 
produce benefits, notably through the industrial investments 
envisaged, which outweigh the above-mentioned restrictions on 
competition. Bilateral arrangements leading to radical 
restructuring in sectors suffering from structural crisis are in line 
with current Commission policy, especially in the petrochemical 
sector.

We can be sure that rationalization will play an important role under the 
Merger Regulation.

The point was made by the Council33 in a declaration commenting on 
Recital 13 of the Preamble to the Merger Regulation:

Account should be taken in particular of the competitiveness of 
undertakings located in regions which are greatly in need of re
structuring owing inter alias to slow development.

Restructuration and overcapacity defenses are not specific to the EEC. 
They play too, an important role under national merger rules. Both Great 
Britain and FRG merger control are considered to be competition based but 
both, at different stages and with different emphasis, take into account

29. Comm'n, Twelfth Report on Competition Policy at points 38 to 41 (1983).
30. Id. at point 38.
31. Id. at point 41.
32. Bayer/BP Chemical, O.J.L. 150/35 (1989).
33. Council declarations, printed in 4 CMLR 314 (1990).
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macro-economic objectives34. Thus, if isolating competition policy from 
industrial policy does not make sense, if economic competition is only one 
of the goals of the Treaty, the following points must however be seriously 
taken into account:

1 -  Where wide social and political goals are to be considered, they should 
be assessed not only once the effects of the merger on competition have 
clearly been determined but also by a different administrative or political 
authority.

2 -  Prosecutorial investigation and defense procedures should be con
cerned only with competition (market structure/barriers to entry/ef- 
ficiencies).

Now that we know the different objectives assigned by the Commission 
to merger control, in order to promote market integration, it is possible to 
envisage the new meaning of “market power/dominance” under the Merger 
Regulation.

34. By defining a “public interest”, GB merger control goes beyond the assessment of 
the mere restriction of competition to take employment and balance of payment 
into account. Although, these criterion may play a determinant role under FRG 
merger control as well, they are not assessed by the administrative body in charge 
of competition (the Federal Cartel Office), but by the Federal Minister of 
Economics.
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Chapter II

Factors to be Taken into Account when Assessing Market Power

A close look at the American experience will teach the Commission 
how to assess market power under the Merger Regulation.

A -  Reasons for the Difficult Assessment of Market Power 
Under Merger Legislation

A judgment concerning market power is the essence of merger policy35. 
The crucial judgment is how much of the market the firm gains control of 
before its market power is sufficient to lessen competition substantially. 
Landes and Posner36 contend that the more appropriate measure of market 
power is the ability of a firm to raise the price of its products above 
marginal costs and that market share is only one of various factors relevant 
to that ability. Using the Lerner Index -  difference between price and 
marginal cost as a percentage of prices -  Landes & Posner demonstrate 
that the market elasticity of demand and the supply elasticity and size of 
competitive fringe firms also affects the ability of a firm to raise prices 
above marginal cost. Under EEC law, market power has a different mean
ing. Barry Hawk explains the EEC position37:

The elasticity of demand facing a firm or the extent to which its 
price exceeds marginal cost is relevant to determine whether a 
firm has the ‘power to prevent competition’ under the European 
Court of Justice's definition. But the Court's definition is not 
clearly rooted in price theory economics.

The main reason is that market power analysis under EEC law is clearly 
related to market integration. Thus, fairness and equity are additional val
ues to efficiency. However, the “independence” criteria, so inherent to the 
EEC dominant position, risks being very damaging to a rational merger

35. See Mason, Economic Concentration and the Monopoly Problem, at 400 (1957).
36. See Landes & Posner, Market Power in Antitrust Cases, 94 Harv. L. Rev., 937 

(1981).
37. See B. Hawk, The American Revolution: Lessons for the EEC?, 3, ECLR, 84 

(1988).
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control since “it assumes that the firm resulting from the merger does not 
collude with the other firms in the market; that any market power it exer
cises is strictly unilateral. But a horizontal merger is more likely to facili
tate collusion by reducing the number of firms that must agree for collu
sion to be effective, and thus the transaction costs agreement, than it is to 
create a dominant firm or to enhance the power of such a firm38”.

The EEC market power analysis is ill-adapted to merger control because 
it is limited to industries composed of a single large firm and a competitive 
fringe. The approach omits consideration of industries in which there are 
two or more large leading firms. The Commission neglects the relationship 
between market power and the interdependence of large firms in a single 
industry. The time has come for those in charge of the Merger Regulation 
to give up the notion of “independence” as used by the European Court un
der Article 86: i.e. the ability for a firm to act without regard to competi
tors, customers and consumers39. The recent Akzo decision40 opens the 
way to a new definition of dominance or at least to a definition different 
from the Courts' formulations in United Brands, Hoffmann-La Roche, 
Michelin and Continental Can. Obviously, the Commission seeks to de- 
emphasize the independence of the dominant company in respect of pricing 
by focusing on the ability to exclude effective competition.
The 1982 US Merger Guidelines41 set forth that:

Mergers should not be permitted to create or enhance market 
power or to facilitate its exercise. A sole seller (a “monopolist”) 
of a product with no good substitutes can maintain a selling 
price that is above the level that would prevail if the market 
were competitive. Where only a few firms account for most of 
the sales of a product, those firms can in some circumstances 
coordinate, explicitly or implicitly, their actions in order to ap
proximate the performance of a monopolist. This ability of one 
or more firms profitably to maintain prices above may eliminate 
rivalry on variables other than price. In either case, the result is 
a transfer of wealth from buyers to sellers and a misallocation of 
resources.

So, market product is defined as followes:

38. Landes & Posner, Market Power in Antitrust Cases; 94 Harv. L. Rev., 937, 980 
(1981).

39. Case 27/76, United Brands, 1978 ECR 207, 277, paragraph 7; Case 85/76, 
Hoffmann-La Roche v. Commission, 1979 ECR 461, 520, paragraph 38; Case 
322/81, N.V. Nederlandsche Banden-Industrie Michelin v. Commission, 1983 
ECR 3461, 3503, paragraph 30.

40. Akzo, O.J. No. L374/1 (1985).
4L 1982 DOJ Merger Guidelines, [546] CCH Trade Reg. Rep. (extra ed.) 13, 101 

(June 16, 1982).
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1 -  start with the product of the merging firms. This is a provisional prod
uct market X.

2 -  expand the provisional market to include products that the merging 
firm's customers view as good substitutes at existing prices. This is Y.

3 -  assume a small but significant and not transitory price increase (5 to 
10%). How many buyers will shift to other products? (if a significant per
centage is ready to shift, therefore expand the product market). How many 
sellers will shift to this product, assuming that they are not currently pro
ducing this product? This is Z.

The product market is X (merging firm product), then Y (X + good 
substitutes), then Z (Y + product newly manufactured by firms in response 
to price increase). The provisional product market would be expanded until 
a hypothetical seller of the relevant product would be able to raise the price 
profitably even in view of existing alternatives to buyers and existing fa
cilities of sellers.

This concept of market power seems to fit EEC dominant position. The 
fact that current price (which is the price taken into account as a starting 
point of the US Merger Guidelines assessment) might be a monopolistic 
price is not, under a European perspective, invalidating since market power 
is not condemned as such by the Treaty of Rome. So far, only abuse of 
dominant position has been condemned. In addition, the approach used in 
Hilti42 and in Tetra Pak43 indicates a step towards the approach used by 
the US Merger Guidelines. As stated by the Commission in Tetra Pak:

A small but significant rise in the price of aseptic packaging (or 
a production machine) will neither bring about a large and im
mediate reduction in demand for that packaging (or machine), 
with a corresponding increase in demand for the other packag
ing (or machine), nor will it encourage immediate entry by new 
producers.

Moreover, one can think that since the Merger Regulation does not con
demn the creation of dominant position itself but only where effective 
competition is impeded, there is room enough not to condemn current 
prices as such.

However, European competition is not clearly rooted in price theory 
whereas the so-called notion of “independence” has been playing a key 
role for defining market dominance. This difference between US and EEC

42. Eurofix-Bauco v. Hilti, O.J.L. 65/19 (1987).
43. Tetra Pak I (BTG Licence), O.J.L. 272/27 (1988).
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antitrust law may be explained by the fact that so far US antitrust has 
largely relied on perfect competition while EEC antitrust law was more 
concerned with workable competition and its acceptance of monopolies. 
But today, market structure turns out to be the main focus of the European 
merger control. If this were to be true, price theory should play a greater 
role. This does not mean that European authorities should accept the excess 
of laxism as it appears in the 1982 US Merger Guidelines where the broad 
definition of market tends to underestimate the anticompetitive effects of 
mergers (indeed market power is not only concerned with price but also 
with fairness and equity)44. It means that price theory ought to be our 
model when assessing mergers under the Merger Regulation, considering 
that the fundamental assumptions of perfect competition, are the existence 
of a very large number of firms with freedom of entry and exit into the in
dustry. Merger policy is to be based on perfect competition and barriers to 
entry and potential competition are key considerations in the assessment of 
the existing market structure.
Undoubtedly, the focus on market structure arises from the question of the 
respective roles of market share and potential competition. Despite indica
tions that supply-side substitutability should be relevant for defining the 
market product, the Commission has relied so far, except in Hilti and Tetra 
Pak, on the sole demand-side substitutability criteria when examining the 
relevant market product whereas supply-side criterion has been used as 
potential competition challenging market power. This is confirmed by 
Section 5 of the Notification Form pursuant to the Council Merger 
Regulation which does not request any information concerning supply-side 
substitution.

So far, the Commission’s tendency has been to define the product market 
very narrowly. This is why the Commission lost the Continental Can case 
before the Court of Justice, being unable to produce convincing arguments 
as to the relevance of a narrow market definition. However, since the 
adoption of the Merger Regulation, supply-side substitutability has been 
envisaged by the Commission in a few cases. In VIAG/Continental Can45, 
the Commission sought to check the degree of substitutability among dif
ferent types of beverage packaging comprising cans, plastic and glass. It 
concluded that technological specifications made it almost impossible to 
switch from one type of packaging to another. In the Aérospa- 
tiale/Alenia/De Havilland case, the Commission defined three relevant 
markets for commuter aircrafts (30 -  50 -  70 seats). For the purpose of 
defining the relevant market, the Commission assessed the possibilities for

44. Harris & Jorde, Market Definition in the Merger Guidelines: Implications for 
Antitrust Enforcement, 71, Cal. L. Rev., 464 (1983).

45. VIAG/ Continental Can, notified 30/4/91, cleared 6/6/91.
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one manufacturer to switch from one type of commuter aircraft to another. 
It concluded that given the time required to switch from a 30 seat aircraft 
to a 50 seat aircraft, the products could not be considered as good 
substitutes. On the whole, product market definition has not raised serious 
problems under the Merger Regulation. This is not the case for the defini
tion of the geographic market.

The geographic market is one of the most problematic issues in applying 
the Merger Regulation. As for Article 86, the Merger Regulation defines 
the relevant geographic market narrowly. Various arguments have been 
used by the Commission: national preference (Renault/Volvo, Aérospa- 
tiale/MBB), local technical specification (Varta/Bosch), transaction cost 
(Aérospatiale/MBB for the military market), lack of harmonization of 
national rules (AG/Amev), trade mark (ELF/BC/CEPSA). This approach is 
in tune with Article 9 (7) of the Merger Regulation46 which refers to the 
nature and characteristics of the products or services concerned, the 
existence of barriers to entry or consumer preferences, appreciable 
differences of the undertakings’ market shares between neighbouring areas 
or substantial price differences. This is to be related to the common view 
under EEC antitrust law that transport costs are of less significance in the 
Community than legal, institutional and cultural barriers47.

Although the advent of a Single Market is getting closer, many markets 
are still examined along national boundaries. The reasons invoked by the 
Commission relate mostly to the existence of legal or technical barriers 
(different standards or existence of legal or consumer preference) which 
reflect important price differences or market shares’ variation from one 
Member State to another. In the Magneti-Marelli/CEAC case48, the rele
vant market for replacement starter batteries was considered by the 
Commission as the French market, given the very high market share held 
by the parties in this country compared to EC countries and given con
sumer preferences for well-known trademarks located on the national mar
kets. In the Otton/Grattan case49 the Commission defined the relevant geo
graphic market for the retailing of non-food products through mail order as 
the United Kingdom. The differences in prices from one country to an
other, and particularly in the United Kingdom, reflected language speci
ficity, customs procedures and consumer preferences for home operators.

46. This is the approach under Notification Form, O.J.L. 219/5, at 15, Comm. Mkt. 
Rep. (CCH) & 2840, at 2097-16.

47. Evaluation of Concentrations under EEC Merger Regulation, 14, Fordham 
International Law Journal 412, 447 (1990-1991).

48. Magneti/Marelli/CEAC, notified 10 December 1990, O.J.C. 315/14 (1990), 
cleared 29 May 1991, O.J.L. 222/38 (1991).

49. Otto/Grattan, notified 22 February 1991, O.J.C. 51/5 (1991); cleared 21 March 
1991, O.J.C. 93/6(1991).
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In the Amev/AV case50 which involved the insurance market in Belgium 
and the Netherlands, the Commission stated that given the regulatory barri
ers in this market, the strong position of each company in its own country 
could not be decisive since none of the parties was present on the other's 
market. Thus, the merger could not create or strengthen any dominant posi
tion. In the Viag/Continental Case51, the Commission, after having identi
fied the market product as beverage bottles (glass and cans), considered 
that, given transport costs, the geographic market should be limited to 
Benelux, Germany and Northern France.

This is not to say that the Commission is reluctant to define community
wide markets when these markets exist. In the Mitsubishi/UCAR case52, a 
concentration involving markets for graphite and carbon, the Commission 
considered that, since the market was made of big companies which com
pete internationally (i.e. strong positions of Hoechts and Pechiney), the 
market could be deemed as community-wide. Going further, the 
Commission recognized that the geographic market could be a world mar
ket. In Aerospatiale/MBB55 and in Aerospatiale/De Havilland54 the Com
mission considered that, given the absence of barriers to entry and the 
mutual penetration between the EEC and the USA, the market could be 
deemed as world-wide.

So far, in Europe, most markets have been national. But today, markets 
are integrating rapidly. Thus, it does not make any difference if, instead of 
defining an EEC wide market in view of the coming Single Market, one 
defines a narrower market, keeping in mind that high market shares would 
not last because of actual potential competition. At the same time, it should 
be kept in mind that the absence of actual competition between the merg
ing competitors does not mean that these companies are not potential com
petitors in the advent of a Single Market.

B -  Role of Various Factors for Assessing Market Power

Although American scholars and US courts have stressed that market 
power may be underestimated if market share is to be the sole criterion, US

50. Amev/AV, notified 19 October 1990, O.J.C. 268/8 (1990); cleared 21 November
1990, O.J.C. 304/27 (1990).

51. Viag/Continental Can, notified 30 April 1991, O.J.C. 119/13; cleared 6 June
1991, O.J.C. 156/10(1991).

52. Mitsubishi/UCAR, notified 4 January 1991, O.J.C. 7/3 (1991); cleared 6 February 
1991, O.J.C. 37/11 (1991).

53. Aérospatiale/MBB, notified 23 January 1991, O.J.C. 18/4 (1991); cleared 25 
February 1991, O.J.C. 59/13 (1991).

54. Commission Press Release, Oct. 2, 1991.
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Merger Guidelines keep being based on market share as the main criteria 
for assessing mergers. Both the 1968 and 1982 Merger Guidelines look to 
market share data55 and market concentration whatever the ratio (HHI or 
4CR) which are not so very different, although the HHI is more suitable for 
asymmetric oligopolies56. Even though the market share presumption es
tablished by Philadelphia National Bank is rebuttable since General 
Dynamics57, the main test under US merger control remains a market share 
test.

The reliance on market share for determining dominance is even greater 
under EEC antitrust law and the threshold appears lower than under US 
law. In Vitamins, the Court of Justice held that:

The existence of a dominant position may derive from several 
factors which, taken separately, are not necessarily determina
tive but among these factors a highly important one is the exis
tence of a very large market share... Although the importance of f
the market shares may vary from one market to another, the 
view may legitimately be taken that very large shares are in 
themselves, and except in exceptional circumstances, evidence 
of the existence of a dominant position58.

The Commission itself has indicated that dominance usually begins 
where shares of the market exceed 40%.

A dominant position can generally be said to exist once a mar
ket share to the order of 40 percent to 45 percent is reached.
Although this share does not in itself automatically give control 
of the market, if there are large gaps between the position of the 
firm concerned and those of its closest competitor and also other

55. See Philadelphia National Bank referring to Kaysen and Turner for an aggregate 
share of 20%, Bork suggesting 40% in fragmented markets, with somewhat lower 
intervention thresholds in more highly concentrated markets, the 1982 Merger 
Guidelines setting forth a leading firm proviso with a 35% market share.

56. The HHI is calculated by summing the squares of each firm's percentage market 
share. It replaces the “CR4” used in the 1968 Guidelines, which merely sums the 
shares of the top four firms in a market. Under the DOJ Guidelines, HHI analysis 
segregates markets into three types: unconcentrated (HHI < 1000) (roughly 
equivalent to a CR4 of under 50%), moderately concentrated (HHI between 1000 
and 1800) (roughly equivalent to a CR4 of 50-70%) and highly concentrated 
(HHI above 1800) (roughly equivalent to a CR4 of over 70%).

57. In General Dynamics, barriers to entry overruled market share criteria: the Court 
affirmed the district court's judgment that the horizontal merger of two coal pro
ducers would not substantially lessen competition, even though the government's 
statistical showing might have been sufficient to support a finding of “undue con
centration” (48%) in the absence of pertinent non-statistical factors.

58. Hoffmann-La Roche v. Comm'n (case 85/76) E.C.R. 461 (1978-1979 Transfer 
Binder) Common Mkt. Rep. (CCH) & 8527, at 7543.

h
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factors likely to place it at an advantage as regards competition, 
a dominant position may well exist59.

In the Akzo case60, the Court stated that a 50% market share is by itself 
constitutive of dominance. Moreover, since the Court has never ruled out 
the Commission's hypothesis of dominance in the 25-40% range, and since 
the Merger Regulation sets forth a threshold of 25%, one can think that a 
merger can be deemed as creating a dominant position if the merging firms 
own 25% of the market and impede effective competition. However, we 
know that no efficient control will be possible if only individual dominant 
firms can be controlled inside tight and balanced oligopolies.

Market share is a necessary evil because the actual economic theory is 
unable, from a practical point of view, to calculate market power without 
relying on market share. However, non-market share factors play an ever- 
increasing role in the assessment of market power. EEC authorities have 
established a broad list of factors61 such as “the market position of the un
dertakings concerned and their economic and financial power, the opportu
nities available to suppliers and users, their access to supplies or markets, 
any legal or other barriers to entry, supply and demand trends for the rele
vant goods and services, the interests of the intermediate and ultimate con
sumers, and the development of technical and economic progress provided 
that it is to the consumers' advantage and does not form an obstacle to 
competition”.

In several cases the Commission has reached the conclusion that, despite 
high market shares, the merger would not create or strengthen a dominant 
position. In the Renault/Volvo case62, the Commission considered that, 
with regard to the truck market, the parties will have 25% of the EEC mar
ket and 54% of the French market. However, it concluded that the truck 
market was highly competitive and existing competitors -  among which 
Mercedes and Iveco -  will prevent the parties from achieving dominance. 
In Mitsubishi/UCAR6 ,̂ the Commission concluded that UCAR's high 
market share (around 40% of the EEC market) could not create a dominant 
position given the market share held by its closest competitors (Hoechts 
and Pechiney own each around 20% of the EEC market) and the insignifi
cant Mitsubishi EEC market share (0.01%). In the Aerospatiale/MBB

59. Sec European Commission Tenth Report on Competition Policy, point 150 
(1980).

60. Akzo v. Commission (case 62/86), not yet published.
61. Article 2(1) (b).
62. Renault/Volvo, notified 4 October 1990, O.J.C. 2454/3 (1991); cleared 6 

November 1990, O.J.C. 281/2 (1991).
63. Mitsubishi/UCAR, notified 26 November 1990, O.J.C. 300/8 (1990); cleared 4 

January 1991, O.J.C. 5/7 (1991).
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case64, the Commission considered that the very high market share (50%) 
which would result from the merger of the civil helicopters’ production 
will not lead to the creation of the dominance, given the potential competi
tion coming from US producers.

Three sets of factors should play a determinant role in assessing market 
power under merger control.

1 -  The first set of factors directly affects the exercise of market power: i.e. 
ease of entry65. As stated by Judy Whalley about the 1982 US Merger 
Guidelines:

Ease of entry is a critical market factor because if entry is easy 
and will occur promptly in a market in response to a small, but 
significant price increase, then the companies remaining in that 
market after the merger will be unable to exercise market 
power. Any effort to raise prices to supra-competitive levels 
would result in entry that could compete away price increases 
permitted by the merger. Whether the result of easy entry into a 
market is that market participants perceive the ease of entry and 
are therefore deterred from raising prices or that the market 
entrants actually do attempt to raise prices, draw entry and find 
prices competed down, the ease of entry precludes the exercise 
of market power as a result of the merger and protects 
consumers66.

In the 1982 US Merger Guidelines, a distinction is made between firms 
which could use existing facilities and are included in the market definition 
and firms which could start supplying the product by building up new fa
cilities and are considered in the analysis of entry. Today, barriers to entry 
play just a important a role as market share. In its Waste Management de
cision67 the Supreme Court decided that low barriers to entry were a de
terminant criteria for clearing a merger even though market share was 
nearly half of the relevant market.

Under the Merger Regulation, the concept of barriers to entry will also 
play a determinant role. Several types of barriers to entry have already 
been considered under the Merger Regulation: slow return on investment

64. Adrospatiale/MBB, notified 23 January 1991, O.J.C. 18/4 (1991); cleared 25 
February 1991, O.J.C. 59/13 (1991).

65. On the definition of barriers to entry, sec Waterson, On the Definition and 
Meaning of Barriers to Entry, 26 Antitrust Bull. 521 (1981); see also Demsetz, 
Barriers to Entry, 72 Am. Econ. Rev., 47 (1982).

66. See Statement of Judy Whalley, Deputy Assistant Attorney General, Antitrust 
Division before the 29th Annual Antitrust Seminar, Practising Law Institute, New 
York, December 1, 1989, at 10.

67. United States v. Waste Management, Inc. 743 F. 2d, (2nd Circ. 1984).
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(AG/Amev), acquisition of know-how (Cargill/Unilever; Digital/Kienzle), 
national legislations (i.e. Fiat/FNH), national preferential treatment 
(Alcatel/Telettra). Just before the Merger Regulation was adopted, Sir 
Leon Brittan recalled the priority attached to the dismantling of barriers to 
entry and warned the European airline industry with these words:

The airline industry in the community must understand that we 
are not dismantling the barriers simply to have them rebuilt by 
private agreements. We are particularly concerned that the 
major airlines might build fortresses for themselves by 
purchasing emerging competitors in their domestic markets.

By looking at “actual or potential competition from undertakings located 
either within or outwith the Community”, Article 2 (l)(b) seems to include 
the concept of barriers to entry in its market definition, that is to say as a 
determinant factor for the finding of dominance. This viewpoint is conso
nant with prior Court of Justice decisions. In Vitamins, the Court consid
ered as major evidence of dominance the “absence of potential competition 
resulting from the fact that entry into market in vitamins requires large in
vestment programmed over long periods”68. To this respect, foreign com
petition calls for two remarks.

1 -  It seems reasonable to think that potential competition from firms lo
cated outside the Community may be a crucial factor to outweigh the 
detrimental effects on the intra-community competition of a merger occur
ring in a tight oligopoly.

Indeed, the Aérospatiale/MBB merger was cleared thanks to potential 
competition, even though the concentration might strengthen the risks of 
collusion on this oligopolistic market.

2 -  However, potential competition from undertaking located outside the 
community does not constitute a homogeneous block. Several situations 
must be distinguished in order to know whether it is relevant to include 
potential foreign competition in the market definition. It is certainly fully 
appropriate to include foreign competition in the market definition when:

En raison de l'absence d'obstacles tarifaires, de l’importance des 
coûts de transport par rapport aux prix, des économies d'échelle 
ou de la spécialisation dans la production et de la nature de la

68. Hoffmann-La Roche, (1978-1979 Transfer Binder) Common Mkt. L. Rep. (CCH) 
& 8527, at & 7508.
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demande, les marchés de certains produits peuvent être pure
ment internationaux69.

However, most markets are not purely international. But markets with 
EEC dimensions will be more and more frequent and subject to actual po
tential entrants. In certain cases, the threat of entering the relevant market 
constitutes real competitive pressure for the companies established within 
the Community. Thus, this pressure exercised by a firm “waiting in the 
wings”, may be taken into account when assessing dominance.

But, as for potential forms of imports, the real influence of such 
“deterrence” must be assessed regarding the impact of tariff and non-tariff 
barriers likely to prevent entry70.

It remains to be seen whether barriers to entry will only come into play 
for supporting a finding of dominance or whether the absence of barriers 
will be able to reverse the finding of dominance. So far, the Commission 
has never used the concept of barriers to entry as a defense to the finding of 
dominance71. But the two-step analysis used under Article 85 could be 
extended to merger control. Concerning a narrow oligopoly strengthened 
by the creation of a network of joint-ventures, the Commission, although 
fully aware that the agreement was illegal within the meaning of Article 85 
(1), justified the agreement in the following terms:

The optical fibre market in the EEC is not immune from the 
pressure of competition of the world market. These pressures 
derive principally from the strong position of US and Japanese 
produces, in particular AT & T and Sumitomo. AT&T has 
world-wide licence under Cornings's basic patents. It could ex
port optical fibres in the EEC at any time72.

Without doubt, such an argument could be used for merger control ei
ther to contest the existence of dominance or to demonstrate that, although 
dominance exists, competition is not substantially impeded.

In the Aérospatiale/De Havilland case, the Commission analyzed the 
meaning of the test under the Merger Regulation:

In general terms, a concentration which leads to the creation of 
a dominant position may however be compatible with the 
Common Market within the meaning of Article 2 (2) of the

69. See D. Baker, Market Definition in Transnational Joint Ventures, Mergers and 
Monopolization, 1984, Fordham Corporate Law Institute, 118, (B. Hawk, ed. 
1985).

70. For a more detailed discussion about the significance of potential competition 
from foreign countries, see Schmalensee, Another Look at Market Power, 95 
Harv. L. Rev., 1849(1982).

71. The criteria set up in Article ( 1 ) (b) do not refer exclusively to the finding of dom
inance but to the total test under the Merger Regulation.

72. Optical Fibres, O.J.L. 236/30 (1986), at para. 79.
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Merger Regulation if there exists strong evidence that this posi
tion is only temporary and would be quickly eroded because of 
high probability of strong market entry. With such market entry 
the dominant position is not likely to significantly impede ef
fective competition within the meaning of Article 2 (3) of the 
Regulation.

This clearly means that market entry will be a decisive factor not only to 
assess dominance but also to rebut dominance effects. In this case, the 
Commission found that market dominance could not be eroded and would 
lead to monopoly:

The relatively high number of far smaller competitors on this 
market would neither be able to challenge ATR/De Havilland 
individually nor be inclined to do so together, given the uncer
tainty of the market, current excess capacity and the high in
vestment costs involved. In due course, the dominant position 
would be likely to lead to a quasi-monopoly.

In conclusion, the Commission would be well advised, in light of the 
’ American experience, not to rely on entry that can occur but on timely, suf

ficient entry which is likely to occur in response to non-competitive perfor
mance in the market. Indeed, the fiction that the Single Market already ex
ists could impede the realization of this objective and lead to the creation 

l of local monopolies.

3 -  The second set of factors directly affects the ability to collude: i.e. 
product homogeneity, number and characteristics of buyers and history of 
interfirm behaviour7 .̂ In a market with a homogeneous and undifferenti
ated product, a cartel need establish only a single price, a circumstance that 
facilitates reaching consensus and detecting deviation. The Justice's 1982 

, Merger Guidelines place a greater emphasis on mergers in homogeneous
product markets than on mergers in heterogeneous markets. For the guide
lines, in case of product differentiation, explicit collusion is less likely to 
occur because of the difficulty of establishing and enforcing a complex 
schedule of prices. But both product homogeneity and market segmentation 
(which result from the non-homogeneity of market real world) can fa
cilitate the development of market power. Both can be used to facilitate 
explicit price arguments: homogeneity because it reduces the terms to be 
agreed, segmentation because it reduces the incentive to cheat. Besides, 
collusive agreements are more likely to persist if participating firms can 
quickly detect and retaliate against deviations from the agreed prices. Such 
deviations are easiest to detect, and therefore least likely to occur, in mar-

)
73. For a more detailed discussion on this issue see F. Scherer, Industrial Market 

Structure and Economic Performance, chs. 6-7 (2nd. ed. 1980).
I
I
i
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kets where detailed information about specific transactions or individual 
price or output levels is readily available to competitors. The Commission 
should be more likely to challenge a merger if such detailed information is 
available to competitors, whether the information comes from an exchange 
among sellers, public disclosure by buyers, reporting from the press. 
Finally, collusion is less likely to occur if small or fringe sellers in the 
market are able profitably to increase output substantially in response to a 
significant price increase. Obviously, the oligopolistic markets, or at least 
markets with few substantial firms, are more conducive to interdependent 
behaviour than a market without these characteristics74.

So far, and we hope that this will change with the adoption of the 
European Merger Regulation, the main distinction between US market 
power and the EEC concept of dominance relies on the assessment under 
US antitrust of joint dominance. To the contrary, the EEC Court, in 
Vitamins, held that:

A dominant position must also be distinguished from parallel 
courses of conduct which are peculiar to oligopolies in that in an 
oligopoly the courses of conduct interact, while in the case of an 
undertaking occupying a dominant position the conduct of the 
undertaking which derives profits from that position is to a great 
extent determined unilaterally (at & 3.11).

If market structure is to be considered as the main focus of the Merger 
Regulation, it will not make sense for the Commission to control the sole 
market leader, without controlling a merger which could occur between the 
second and the third firm of a tight oligopoly who do not overtake the mar
ket leader (or, who do overtake the market leader, but since the previous 
leader is supposed to remain a competitor, would not condemn the 
merger). It remains to be seen if the apparent contradiction between Italian 
Flat Glass and Ahmed Saeed75 will be solved, in the Merger Regulation 
context, in favour of joint dominance. To decide otherwise would be to 
condemn merger control efficiency. The reliance on Article 235 and the re
quirement of effective structural control inherent to merger control autho
rize one to think that market power analysis will shift from the mere analy
sis of individual dominance to collective dominance.

The notion of collective dominance is completely absent of the case law 
under the Merger Regulation. Even more, the Commission seems to have 
adopted the classical definition of dominance used under Article 86 which 
relies on “the power to behave to a significant extent independently of

74. See Hay, Oligopoly, Shared Monopoly and Antitrust Law, 67, Cornell L. Rev., 
439(1982).

75. The latter calling into question the breach opened by Italian Flat Glass.
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these competitors and customers”76. Indeed, the Commission failed to rely 
on oligopoly analysis in assessing mergers. One of the reasons of this fail
ure consists in market definition. As we have seen before, in many cases 
the relevant market can still be defined along national boundaries. The na
tional preference and the limited geographic sphere of influence of many 
firms militate in favour of a narrow market definition. But this national di
vision of the EEC market reinforces the risks of an oligopolistic market 
partitioning among European firms which try to keep their zone of influ
ence. In the Aérospatiale/MBB case, the Commission considered the mili
tary helicopter market as national for security reasons. Thus, given the ab
sence of competition between the parties, the merger was cleared. 
However, any concentration among these firms jeopardizes slightly more 
the development of effective competition. An anticipation by the 
Commission of the advent of the Single Market would have allowed one to 
consider these firms as potential competitors.

4 -  The third set of factors affects the net competitive balance of merger 
that has both procompetitive and anticompetitive aspects: i.e. efficien
cies77. Mergers may enhance the efficiency of the combining firms in such 
diverse areas as management, distribution and production. The difficult is
sue is whether such efficiency gains should be considered, at least as a 
partial offset to the potential anticompetitive effects of a merger, given the 
inherent difficulty of accurately predicting and measuring certain efficien
cies. Unlike the issues discussed above (barriers to entry and collusion), the 
question here is not whether efficiency considerations reduce or enhance 
the market power effects of a merger, but whether efficiencies should be 
treated as an independent countervailing factor in merger analysis. There 
are two ways merger guidelines might take efficiencies into account. One 
way is by raising the market share thresholds so that economies of scale 
generally can be realized to the fullest extent possible. This is the case un
der the 1982 US Merger Guidelines78. This is certainly the case under the 
new European Regulation when turnover thresholds are very high. Such an 
approach, however, may not account for all possible efficiencies. To ac
complish the latter objective, a limited efficiency defense could be allowed

76. See Aérospatiale, notified 23 January 1991, O.J.C. 18/4 (1991); cleared 25 
February 1991, O.J.C. 59/13 (1991), at paragraph 22; see also Renault/Volvo, no
tified 4 October 1990, O.J.C. 245/3 (1990); cleared 6 November 1990, O.J.C. 
281/2(1990), at paragraph 14.

77. For a detailed view on efficiency related to merger policy, see Mûris, The 
Efficiency Defense Under Section 7 of the Clayton Act, 30 case W. Res. L. Rev., 
381,409-10(1980).

78. But under the 1982 Merger Guidelines, efficiencies could not be taken into ac
count once the merger is challenged. See 1982 Guidelines, para. V. A.
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in individual cases. This is one of the new elements brought by the 1984 
US Merger Guidelines79. This could also be one of the objectives of the 
European merger control which does not condemn dominance by itself but 
only dominance which substantially impedes competition. Thus, considera
tions of “technical and economic progress”80 could be examined in assess
ing dominance or its effects on competition. Thus, consideration of techni
cal and economic improvements could also be taken into account in the 
light of the principles set forth by Article 85 (3), that is to say, as a partial 
defense (partial because only certain types of efficiencies will be taken into 
account) to the finding of dominance81.

This is the view supported by the Council declarations which stated that:
The concept of technical and economic progress must be un
derstood in the light of the principles enshrined in Article 85 (3) 
of the Treaty, as interpreted by the case law of the Court of 
Justice8 .̂

Some commentators contend that the reference to Article 85 is ill- 
adapted to a situation involving lasting structural change. But the point 
here is not to argue about the procedural “cooperative/concentrative” test 
but to recall that even for cartel agreements, the Treaty has accepted to bal
ance anticompetitive effects with technical and economic improvements. 
The Commission policy towards joint-ventures might be applied to merger 
control83.

79. It is not clear, from the wording of the 1984 Merger Guidelines, whether a real 
defense is authorized but it is clear that efficiencies will also come into play once 
the merger is challenged. See 1984 Guidelines, para. 3.5, app. D (“The parties 
must establish a greater level of expected net efficiencies the more significant are 
the competitive risks”).

80. Art 2 (1) of the Merger Regulation.
81. If dominance cannot be contested, the parties can prove that the merger will also 

improve competition conditions such as economies of scale, innovation, R & D.
82. Council declarations, printed in 4 CMLR 315 (1990).
83. Most joint ventures challenged by the Commission were exempted on the show

ing of technical and economic improvements.
Carbon Gas Technologie, O.J.L 376/71 (1984): “will simplify and accelerate the 
transition of the desired coal gasification technology in question from the plan
ning and research state to that of large scale industrial application”; BP/Kellog, 
O.J.L. 369/6 (1985): “the successful development of the process will promote 
technical and economic progress, particularly energy saving, from which con
sumers will benefit”; Optical Fibres, O.J.L. 236/30 (1986): “Because of the con
tinuing and rapid transfer of technology to the joint ventures, production costs for 
optical fibres and optical cables are likely to be constantly reduced”; 
ENI/Montedison, O.J.L. 5/13 (1987): “will permit each party to increase the load
ing of plants which will bring about reduced unit costs: in fact, in the sectors un
der reference there are high fixed costs, such that under-utilization of capacities 
leads to large increase in units costs... concentrate on product lines in which they 
are more efficient and to close down loss-making facilities”, Olivetti/Canon, 
O.J.L 52/51 (1988), “enables a transfer of the benefit of advanced technology to
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Taking into account the technical and economic progress released by a 
merger is the very purpose of EEC merger control. It should be kept in 
mind that mergers are not “Per Se” unlawful because of the efficiencies 
they may release. This is why cartel policy differs from merger policy. But 
still under European cartel rules, the Treaty authorizes that an infringement 
to Article 85 (1) may be excused where the benefits outweigh the costs. It 
will not make sense to refuse under the Merger Regulation what has been 
accepted under cartel rules. To put it differently, if there is a finding of a 
dominant position as a result of which competitive conditions are im
proved, (i.e. economies of scale released by the merger) the merger must 
be deemed as compatible with the Common Market. The Commission is 
fully aware of the necessity to counterbalance market power and efficien
cies. In the Aérospatiale/De Havilland case, it stated that:

The merger would result in increased market share without 
leading to economies of scale in production. (Commission Press 
Release, October 2, 1991).

The question is not whether the “technical and economic progress” fac
tor should be withdrawn from the Merger Regulation but whether efficien
cies could be considered as a legitimate defence to the finding of domi
nance and if so, what kind of efficiencies are allowed. These are issues not 
addressed by the Commission. Quite surprisingly, the Commission has re
mained silent on the analysis of synergies expected from mergers. 
Although the Commission addressed the issue of the economies of scale in 
the Aérospatiale/De Havilland case (the expected economies of scale rep
resent 0.5% of the turnover), the efficiency test under the Merger 
Regulation needs to be clarified.

Another set of factors affects the net competitive balance of merger that 
has both procompetitive and anticompetitive aspects: the financial condi
tions of the acquired firm.

In the United States the financial conditions of the acquired firms has 
been a long established defense to an otherwise illegal acquisition. It has its 
origin in the Supreme Court decision “International Shoe Co.” where the 
Court stated that the acquired firm's resources were so depleted and the 
prospect of rehabilitation so remote that it faced the grave probability of a 
business failure with resulting loss to its stockholders and injury to the 
communicaties where its plants were operated...84.

Olivetti, a Community undertaking in markets where technology is a crucial im
portance”. Bayer/BP Chemicals, O.J.L. 150/35 (1989): “rationalize and modern
ize EC's polyethylene business which is a part of an industry needing serious re
structuring in the whole Community, more quickly and radically that would have 
been possible individually”.

84. International Shoe C., 280 US 291 (1929), at 302.
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The US Merger Guidelines reflect the standards set out in the case 
law**5. Three conditions are required for a failing company to be consid
ered as a defense.

1 -  The acquired firm is facing a serious business failure.

2 -  The purchase of the failing company is less anticompetitive than any 
other means.

3 -  Bankruptcy seems almost unavoidable.
\

One can see the rationale behind the favourable attitude towards failing 
companies: the number of undertakings will not vary, even though the 
merger does not occur.

Article 2 (1) (b) of the Regulation sets forth that the Commission take 
into account “the market position of the undertakings concerned and their 
economic and financial power”. So far a “failing company defense” has 
never been invoked under Article 86, and the financial power of a firm has 
been used as one of the means to support the finding of dominance. 
However, a comparison with Articles 65 and 66 of the ECSC Treaty autho
rizes one to think that the survival of the Required firm may be a relevant 
issue under the Merger Regulation86./lndeed, in the Aerospatiale/De 
Havilland case, the Commission examined but refuted the argumentation 
contented by ATR according to which De Havilland was facing serious 
business failure, even though its product was of high quality.

In the United States, some scholars have contended that section 7 should 
be applied to distressed industries too, particularly those facing foreign 
competition. As Eizenstat observed:

For mergers within a “distressed industry”, a more flexible test 
should be applied in which world competition, the alternatives 
to mergers, and the role the merger can play in strengthening the 
US industry, would be given more explicit consideration, and 
the increase in concentration caused by the merger would be 
one but not the only factor in the government's determination. A 
higher degree of concentration would be permissible if the

85. 1968 Guidelines, para. 9, app. A; 1982 Guidelines, para. V.B; 1984 Guidelines, 
para. 5.1.

86. See the Neue Maxhütte Stahlwerke and Hüttenwerke Krupp Mannesman deci
sions reported in Commn'n, Nineteenth Report on Competition Policy (1990), at 
points 75 and 76.

Digitised version produced by the EUI Library in 2020. Available Open Access in Cadmus, EUI Research Repository.



97

merger would lead to a more viable and competitive domestic 
industry87.

This viewpoint was largely reflected in the last Merger Guidelines, al
though the term “failing industry” is not mentioned expressly. As stated by 
the Department of Justice, in a statement accompanying the release of the 
1984 Guidelines88:

The basic framework of the Guidelines provides room for ade
quate leeway for any needed restructuring.

This consideration paves the way to industrial policy and this is of great 
interest for the EEC Merger Regulation. Hence, a failing company defense 
should be a formidable tool for employment and regional policy in Europe. 
The American Bar Association clearly summarized the issue89:

This approach to distressed industries confers a potentially 
major role upon enforcement authorities, who in some instances 
would be asked to weigh preservation or revival of certain do
mestic industries against increases in single-firm market power 
or opportunities for collusion.

The knowledge of the relevant factors likely to determine market power 
is the essential pre-condition to the analysis of the costs and benefits of 
merger control. In the next part we shall examine how to promote market 
integration through the Merger Regulation and still obtain a coherent body 
of rules. This raises the question of the rationalization of EEC merger 
control.

In order to be effective, EEC merger control must bring a certain degree 
of certainty (Chapter One). This will require the Commission to organize 
the ratio between market share and non-market share factors (Chapter 
Two).

87. Eizenstat, Reindustrialization Through Government-Business-Labor Alliance, 53, 
Antitrust L. J. 105, 114 (1984).

88. 49 Fed. Reg. 26. 823, at 26. 826, June 29, 1894.
89. ABA.- Section of Antitrust Law -  Monograph 12 -Horizontal Mergers: Law and 

Policy, 245 (1986).
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PART IV

The Rationalization of the Control

Chapter I

The Meaning of Rationalization

Rationalizing the control of concentration means three things:
1 -  increasing legal certainty for the firms
2 -  increasing political certainty for Member States
3 -  minimizing the costs of control for the European authorities

Quoting Elman speaking for the Federal Trade Commission in the
Beatrice Foods Commission,

The large number of mergers consummated every year, the 
economic costs incurred in protracted merger litigation, the 
chilling effect of legal uncertainty in this field on business ini
tiatives and decisions making, and the unmanageable complex
ity of trial records in cases where the governing standards are 
ill-defined or over broad, are all factors which make imperative 
the formulation of precise standards tailored to the particular 
facts and competitive condition of individual industries.

A -  Increasing the Legal Certainty for the Firms

If legal certainty is not provided for the firms, the European merger con
trol will be lacking its main purpose: simplifying merger control in Europe. 
To be sure, many lawyers would not make the present Regulation less re
strictive (for instance, demanding to increase the 25% threshold to 40%) 
but would simply codify the rules in such a way that businessmen know

1. Beatrice Foods Co.v. FTC, 1976-2 Trade Cas. (CCH) 61,036 (7th Cir. 1966) at 
223-36.
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what they can do. The predictability we are looking for goes far beyond the 
distinction of ancillary restraints. These are procedural problems2.

The question to be called, here, is whether one can envisage taking into 
account market integration objectives and still obtain a coherent and ratio
nal body of rules. This is an issue directly related to the substantial test.

Market integration is a complicated goal. Nevertheless, the point at issue 
is not whether the Regulation should be competition or industrial policy 
based, but rather how to combine in a rational manner these two EEC 
priorities. It does not make sense to condemn industrial policy as such 
since there is no way around the fact that both competition and industrial 
policy are inherent to market integration. Indeed, the actual Regulation 
opens the road to a broad “public interest” policy. This is not surprising. 
Both United Kingdom and German merger rules although competition 
based, rely to a certain extent on public interest justifications2. However,SEEC authorities should be cautioned against a control which would not set 
up a clear distinction between competition criteria and industrial policy 
, criteria. A confused substantial test could jeopardize the predictability of 
the decision-making. Undoubtedly, the answer to this matter might be a 
two-step investigation distinguishing administrative authorities dealing 
with competition issues from political authorities dealing with macro-eco
nomic objectives. By doing so, embarrassing questions going beyond an
titrust issues4 may find an answer without endangering the predictability of 
the decision-making.

2. For a very detailed discussion of these issues, see Barry E. Hawk, Concen- 
trative/Cooperation Joint Ventures: Metaphysics and the Law, EEC Commission, 
Ostend, September 12, 1990; by the same author, The EEC Merger Regulation, 
59 Antitrust Law Journal, 195, 201, 210, 231; see also Commission des 
Communautés Européennes, droit communautaire du contrôle des concentrations, 
Bulletin des Communautés Européennes, Supplément 2/90.

3. See Merger Control in the EEC, 79 (for the German Merger Control), 203 (for the 
United Kingdom Merger Control), (Kluwer, ed. 1988.)

4. Some of these questions might be the following:
- Will preventing the merger drive the acquiring firm to seek investment 
opportunities “abroad” and thereby, perhaps aggravate the balance of payments of 
certain EEC countries?
- Will allowing the merger help or hinder the economic development of particular 

merger necessary to stabilize wages or profits in the industry at normal
\&
t likely to contribute to general economic growth or even to the national de-

56
c
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B -  Increasing Political Certainty for Member States

Although the EEC authorities called for an exclusive community juris
diction, the Regulation provides a number of provisions likely to increase 
the “political certainty” required by the Member States. Undoubtedly, these 
provisions allow the Member States to limit, to a certain extent, the 
Commission’s discretionary power. To that respect, several points must be 
considered:

1 -  A great number of mergers below the actual threshold will still impede 
competition in more than one Member State. This will provide the Member 
States with an important role in assessing international mergers under na
tional rules5. However, in such a case, companies will need to seek clear
ance from more than one source. Several EEC countries, particularly those 
with elaborated controls, are quite reluctant to give power to Brussels. For 
instance, the Director General of the UK Office of Fair Trading made clear 
that its office would keep scrutinising mergers challenged by the 
Commission where these mergers will cause problems which cannot be 
dealt with at EEC level. “By shopping briefly at two shops initially, com
panies may be able to avoid the danger of double jeopardy in the later 
stages of a merger,” he said.

2 -EC Member States may intervene in mergers with a community dimen
sion when they have an effect on a “distinct local market” (Article 9 (2)). 
This provision might be an appropriate means to force, to a certain extent, 
the Commission to take into account national priorities (i.e. social and re
gional policies). Hence, certain deals covered by the Regulation may be 
subject to parallel investigations. So far Article 9 (2) has only been in
voked on one occasion, the Varta/Bosch case6. The case concerned the 
creation of a joint-venture between Varta and Bosch for the transfer of 
their starter battery activities. Although the German government required 
the application of Article 9, the Commission decided to deal with the case 
itself.

3 -  The Commission also enables the governments to intervene when their 
“legitimate interests” are involved. These interests include but are not lim
ited to public security, plurality of the media and prudential rules.

5. For detailed information on the extra-territorial scope of national antitrust laws, 
see 1988 Fordham Corporate Law Institute, Chapters 26 to 30 (Barry Hawk, ed. 
1989).

6. Varta/Bosch, notified 25 February 1991, O.J.C. 55/4 (1991); cleared July 1991.
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It remains to be seen whether this criteria will allow Member States to 
bring forward industrial policy interests. This provision may also create the 
possibility of parallel investigations.

4 -  The “Dutch” clause, Article 22 of the Merger Regulation, allowing any 
Member State to request the Commission to control any concentration 
without a community dimension should increase legal certainty for 
European countries lacking a coherent body of antitrust rules or a merger 
legislation (i.e.. Denmark, Greece, Luxembourg and the Netherlands)7. 
This clause will only apply until the thresholds are revised downwards at 
the end of 1993.

5 -  Although the Commission does not intent to apply Articles 85 and 86 
below the thresholds set up by the Regulation8, mergers may still be 
brought by private parties in domestic courts under Article 86 of the EEC 
Treaty9 and possibly under Article 85 (1).

6 -  By interpreting the Continental Can and Philip Morris judgments in the 
light of the new Regulation, national courts might maintain and reinforce a 
certain degree of coherence in the assessment of mergers, at both national 
and European levels10.

7 -  There are a lot of reasons for believing that that the Commission will 
be more receptive to Member States’ objections if the bidder is a US or a 
Japanese firm than one based in the EEC. One can wonder whether in the 
“Aerospatiale/MBB” and “Aerospatiale/De Havilland” cases, the 
Commission did not apply a different test whereas in both cases barriers to 
entry were very high. In the second decision which involved an American 
company (Boeing), the Commission clearly indicated that these barriers 
could not be overcome and prohibited the merger. To the contrary, in the

7. See Merger Control in the EEC (Kluwer, ed., 1988).
8. See preamble para. 7 stating that the aim of the Regulation is “to permit effective 

monitoring of all concentrations ... and to be the only instrument applicable to 
such concentrations”.

9. With respect to the direct applicability of Article 86, see Ahmed Saeed Flugreisen 
v. Zentrale zur Bekämpfung unlauteren Wettbewerbs E.V., judgment of April 11, 
1989.

10. But, as expressed by Barry Hawk: “In the event of a hostile takeover bid, a target 
may still have strong incentives to bring defensive actions based on Article 86 
(and 85) in friendly national courts, especially to the extent that the regulation 
appears to allow certain types of transactions that otherwise may be prohibited 
under Articles 85 and 86”; see B. Hawk, The First Step Towards one Stop Merger 
Control, 59, Antitrust Law Journal, 195, 231-232 (1990).
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first case which involved two European companies, the Commission 
cleared the merger because of very doubtful US potential competitors.

To conclude, one can say that the Merger Regulation should be the tool 
of an increasing federalist structure which is strikingly similar to the dual 
merger enforcement in the US. But as stressed by Axinn and Glick1

Such a dual enforcement apparatus in Europe merger law may 
carry the seeds of its own destruction.

Indeed, if Member States follow the example of the States in the United 
States and allow political factors to influence enforcement decisions, 
mergers involving highly visible national corporations will likely be the 
targets of national scrutiny. Nevertheless, dual enforcement remains to a 
large extent under the control of the EEC authorities, and national take
over regulations, when they exist, would have to respect very strict12 de
fense procedures set forth by the 9th European directive on shareholders’ 
protection during hostile or non-hostile bids.

Although we do not know yet if these measures will be sufficient 
enough to ensure a workable dual enforcement, one can think that the po
sition of the EEC authorities is much stronger than the US federal one, 
since beyond the national reflex, EEC countries are voluntarily led or polit
ically bound by the creation of a single market.

C -  Minimizing the Cost of Control13

As stressed by Ehrlich and Posner14 it is determinant to adopt a “legal 
process according to which the desire to minimize cost is a dominant con
sideration in the choice between precision and generality in the formulation 
of legal rules and standards”.

The formulation of legal rules assumes that priorities have been defined 
which means that assumptions and presumptions should be defined. 
Bowman, clearly raised the point as far as horizontal mergers are con
cerned:

11. Axinn and Glicks, Dual Enforcement of Merger Law in the EEC: Lessons from 
the American Experience, 1989, Fordham Corporate Law Institute, 1989 (B. 
Hawk, ed. 1990).

12. This is to be compared with most of the States of the US where “national targets” 
are heavily protected by corporate and antitrust national laws.

13 For an extensive view on the limited ability of the Courts to deal with economics, 
see Bork, The Role of the Courts in Applying Economics, 54, Antitrusts L. J. 21 
(1985).

14. Ehrlich and Posner, an Economic Analysis of Legal Rulemaking, vol. 3-4, The 
Journal of Legal Studies, 257, 280 (1974-75).
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Because the effect of a merger may be efficient production re
sulting in lower costs for consumers, there is no dispute that a 
Per Se rule would be inappropriate for mergers. On the other 
hand, a merger may be undertaken for the same purpose and 
with the same effect as a price cartel. Consequently the objec
tive of wise antitrust policy requires predicting whether effi
ciency effects are or are not outweighed by trade restraining ef
fects. Neither of these effects is capable of accrued prediction; 
both involve tenuous assumptions. Predicting efficiency as
sumes that the sources of efficiency can be identified and 
weighed. Predicting trade restraint assumes that oligopoly the
ory is reliable as applied to the post merger market15.

Although oligopoly theory has been largely criticized, the 1968-1982- 
1984 US Merger Guidelines keep relying on market share criteria as a 
(rebuttable) presumption of market power/dominant position, and if con
centration is no more condemned as such, collusion remains the main focus 
of merger control. Undoubtedly, the HHI test would constitute a good mar
ket power presumption for the European merger control, even though the 
Commission shows a great reluctance to use a mathematical test for ana
lyzing market power. Let us analyze the system as it works in the United 
States. Once the relevant market is defined, the DOJ will assess competi
tive effects quantitatively, using the HHI. In this quantitative analysis two 
numbers are important: the post-merger HHI in the market, and the in
crease in the HHI caused by the merger ( “HHI increase” ).

The HHI is calculated by summing the squares of the percentage market 
shares of each market participant. For instance, if eleven firms compete in 
the market, two with a 20% share, three with a 10% share, and six with a 
5% share, the HHI is 1 250 (2 x 202) + (3 x 102) + (6 x 52); if a merger oc
curs in that market between a firm with a 10% share and a firm with a 5% 
share, the post-merger HHI would be 1 350 [ (2 x 202) + (1 x 152) + (5 x 
52) ]. A market with a post-merger HHI (a) below 1 000 is “unconcen
trated”, (b) between 1 000 and 1 800 is “moderately concentrated”, and (c) 
above 1 800 is “highly concentrated”. The HHI increase is calculated by 
subtracting the HHI of the market before the merger from the HHI of the 
market after the merger. In the example given above, the HHI increase is 
100 (1 350 minus 1 250 ). A short way to compute the HHI increase is to 
double the product of the market shares of the merging firms. In the above 
example, a firm with a 10% share merged with a firm with a 5% share, for 
an HHI increase of 100 (2 x 10 x 5).
The post- merger HHI, considered in conjunction with the HHI increase, 
determines the likelihood of a DOJ challenge. In an unconcentrated market

15. Ward S. Bowman, Contrasts in Antitrust Theory II, 65, Col. L. Rev., 417 (1965).

►
d
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(HHI less than 1 000) , a DOJ challenge is unlikely regardless of the HHI 
increase. In a moderately concentrated market (HHI between 1 000 and 1 
800), a DOJ challenge is unlikely if the HHI increase is below 100, and 
more likely than not, depending upon an analysis of the tie breakers dis
cussed supra (barriers to entry, collusion risks, efficiency and failing com
pany defense) if the HHI increase is above 100. In a highly concentrated 
market (HHI above 1 800), a DOJ challenge is unlikely if the HHI increase 
is below 50, dependent on the de breakers if the HHI increase is between 
50 and 100 and likely if the HHI increase is above 100.

Under the 1986 Guidelines, the DOJ would have been likely to chal
lenge horizontal mergers in highly concentrated markets between firms 
with market shares of (a) 4 and 4 (HHI increase is 32), (b) 10 and 2 (HHI 
increase is 40), and (c) 15 and 1 (HHI increase is 30). Now an HHI in
crease of 50, even in a highly concentrated market does not necessarily 
signal a challenge. Only an HHI increase of 100 -  well above the 32, 40, or 
30 figures under the 1968 Guidelines -  makes a DOJ challenge likely.

The differences are similar in less highly concentrated markets. The 
thresholds for a DOJ challenge under the 1968 Guidelines in less highly 
concentrated markets (CR4 less than 75%) were for mergers between firms 
with market shares of (a) 5 and 5 (HHI increase is 50), (b) 10 and 4 (HHI 
increase is 80), (c) 15 and 3 (HHI increase is 90), (d) 20 and 2 (HHI in
crease is 80), and (e) 25 and 1 (HHI increase is 50). Under the 1982 
Guidelines, the DOJ is unlikely to challenge any merger in a market with a 
post-merger HHI of less than 1 000, or in a market with a postmerger HHI 
between 1 000 and 1 800 and an increase of less than 100. A DOJ chal
lenge is more likely than not only if the HHI increase is over 100, and even 
here, the DOJ will consider tie breakers, and presumably decide against a 
challenge in certain instances16.

Market structure control is still embryonic in Europe since under actual 
EEC law only individual dominant positions can be challenged. Let us 
imagine, an extreme case, where three firms own respectively 51%, 25%, 
and 24% of market shares. The pre-merger HHI is 3 802. If the second and 
the third firms merge, the post HHI is 5 002, with an HHI increase of 1200. 
Under a restrictive notion of dominance, this merger could not be chal
lenged since it does not create a leading firm. This would be very damag
ing for the structure of the market.

16. 1982 DOJ Merger Guidelines, [546] CCH, Trade Reg. Rep. (extra ed.) 17-20
(June 16, 1982). For a more detailed discussion about the use of the HHI in 
merger policy, see Cohen & Sullivan, The Herfindahl-Hirschman Index and the 
New Antitrust Merger Guidelines: Concentrating or Concentration, 62 Tex. L. 
Rev., 453 (1983).
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However, the market share test can only be the very start of an analysis 
reflecting pragmatic issues which need to be solved by a case by case, in
dustry by industry approach. This will limit to a great extent the rationale 
of merger control. Thus, in order to circumscribe as much as possible the 
uncertainty resulting from a concrete approach, it is necessary to organize 
the ratio between market share and non-market share factors.
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Chapter II

The Ratio between Market Share and Non-Market Share Factors

A -  Merger Rules can be Fashioned in Various Forms

Bork observed that:
Antitrust policy cannot be made rational until we are able to 
give a firm answer to one question: what is the point of the law?
-  What are its goals? Everything else follows from the answer 
we give. Is the antitrust judge to be guided by one value or by 
several? If by several, how is he to decide cases where a conflict 
in values arises? Only when the issue of goals has been settled 
is it possible to frame a coherent body of substantive rules17.

In the United States, merger control has been organized around three pri
orities. Each of these priorities claimed, with more or less relevance, to be 
founded on oligopoly theory. The examination of each priority will cer
tainly enlighten the EEC experience.

a -  A List of Factors and Broad Policy
In 1955, five years after the adoption of the Celler-Kefauver Act, a re

port known as the report of the Attorney General's National Committee to 
study antitrust laws18, suggested that the following market factors may be 
relevant in assessing the competitive effects of any merger:

The character of the acquiring and the acquired company, the 
characteristics of the markets affected”, “immediate changes in 
the size and competitive range of the acquiring company and in 
the adjustments of other companies operating in the markets di
rectly affected”, and “probable long range differences that the 
acquisition may take for companies actually or potentially oper
ating in these markets19.

17. R. Bork, The Antitrust Paradox, 50 (1978).
18. Report of the Attorney General's National Committee to Study the Antitrust Laws 

(1955).
19. Id. at 125-126-127;

1 -  The characteristics of the acquiring and acquired companies included: the size 
of each (measured perhaps by assets, total sales, total capacity, etc); their major 
products; location of their plants; geographic market areas in which each sells or
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The factors listed by the report are quite similar to those set forth by the 
European Regulation itself and developed in the notification guidelines re
lease by the Commission20.

Shortly after its release, the report was condemned by one prominent 
commentator as a “total failure to take advantage of an opportunity to sug
gest policy and clarify the law with respect to mergers”21. This was clearly 
a dizzying list of factors, comparable with the “guideline” on the notifica
tion of the actual European Merger Regulation. In the United States, this 
multivalued factors policy, which refused to give any priority to any spe
cific factor, reflected an open-ended test, aimed at a broad policy. This type 
of policy was adopted in the famous Brown Shoe case. Quoting the 
Supreme Court22:

The dominant theme pervading congressional consideration of 
the 1950 amendment was a fear of what was considered to be a 
rising tide of economic concentration in the American 
economy... Other considerations cited in support of the bill were 
the desirability of retaining “local control” over industry and the 
protection of small businesses....

Further on:
We cannot fail to recognize Congress's desire to promote com
petition through the protection of viable, small locally owned 
business. Congress appreciated that occasional higher costs and

buys; their methods of sale, and classes of customers; sales of major products in 
major markets prior to the acquisition; special technologies or know-how; growth 
history;
2 -  Once the relevant market has been delimited, the concentration could be as
sessed by answering the following questions:
(a) What companies buy or sell in the market, how many, and what are the signif
icant differences among them: (i) large, medium and small (market shares, or 
rank of large companies, etc); (ii) degrees of vertical integration; (iii) uses of the 
product under study in the output or in the purchases of different companies;
(b) What methods of sales are used in the market: (i) how are the prices of differ
ent sellers related; what of price history; (ii) how free are buyers or sellers to seek 
new suppliers or outlets; what determines whether changes will be made?
(c) What are the opportunities for entry of new companies or for expansion of 
existing companies into particular product or geographic markets?
(d) What are the opportunities for innovation in products, in techniques, in meth
ods of sales, etc?
(e) What types of natural limitations on resources, economies of scale, or special 
national policies modify the conditions under which they compete?
(0 What is the long-run supply and demand picture and how does it influence the 
character of competition?

20. Formulaire Co. relatif à la notification d’une concentration conformément au rè
glement No. 4064/89 du Conseil.

21. Mason, Market Power and Business Conduct: Some Comments, 46 Am. Eco. 
Rev. 471, 472 (Paper & Proc. 1956).
Brown Shoe, 370 US 294 (1962) at 315-316.22.
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prices might result from the maintenance of fragmented indus
tries and markets. It resolved these competing considerations in 
favour of decentralization23.
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The Court has sought to protect a wide range of economic, social and 
political objectives. Thus, mergers were analyzed without presumption. As 
pointed out by the Supreme Court:

Congress indicated plainly that a merger had to be functionally 
viewed, in the context of its particular industry. That is, whether 
the consolidation was to take place in an industry that was frag
mented rather than concentrated, that had seen a recent trend 
toward domination by a few leaders or had remained fairly con
sistent in its distribution of market shares among the participant 
companies, that had experienced easy access to suppliers by 
buyers or had witnessed foreclosure of business, that had wit
nessed the ready entry of new competition or the erection of 
barriers to prospective entrants, all were aspects, varying in im
portance with the merger under consideration, which would 
properly be taken into account24.

Although oligopoly was already the focus of merger control,25 the main 
impact of Brown Shoe was the Supreme Court desire not to foresee any 
presumption while controlling mergers:

Market share statistics are, of course, the primary index of 
market power; but only a further examination of the particular 
market, its structure, history and portable future can provide the 
appropriate setting forjudging the probable anticompetitive ef
fects of a merger26.

This analysis constitutes a remarkable starting point for a better merger 
control understanding. Obviously, market share cannot be the only crite
rion to rely on when assessing mergers. Besides, the market integration 
objective, because of its multi-oriented and often contradictory approach, 
appears to favour the absence of presumptive rule.

However, such a policy would have the disadvantage of giving a large 
discretionary power to the Commission,27 and would make the rationality 
of the decision-making disappear. Bork in his famous Article made clear 
that:

23. Id. at 344.
24. Id. at 321-322.
25. Id. at 343-344: “If a merger achieving 5% control were now approved, we might 

be required to approve future merger efforts by Brown's competitors seeking 
similar shares. The oligopoly, Congress sought to avoid, would then be fur
thered”.

26. Id. at 322 (No. 38).
27. Notably by giving a very broad meaning to the term “competition” and liberally 

applying such doctrine as potential competition, barriers to entry and foreclosure.
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A simple list of factors neglected to come to terms with the im
portant conflict between the desire to make accurate determina
tion in an economic sense and the need to preserve a workable 
system of judicial administration and enforcement28.

Undoubtedly, refusing any kind of presumptive rule would be the best 
way to unclear and unpredictable decision-making.

b -  A Single Factor as a Surrogate for All Else
The contribution of Brown Shoe to the European merger control is de

terminant to understand the scope of a merger control. But it also reveals 
that:

It is first necessary to find out how accurate an appraisal can be 
made on the basis of a standard simple enough to avoid sub
stantial sacrifices in predictability and simplicity of administra
tion. The simplest possible standard is founded on a single rele
vant fact29.

The aggregate share is to be the relevant fact Bork is referring to. 
Mainly since World War Two, market structure has been viewed as a ma
jor factor influencing the competitive behaviour of market participants. 
Bork, one of the promoters of this economic theory, observed that:

The Court or agency should look to the change that has taken 
place in the aggregate share possessed by the largest firms in the 
market. The number of firms selected for this purpose should be 
large enough to include the acquiring firm but should not be un
reasonably large (more than eight firms). The merger should 
then be disallowed if the aggregate share following the acquisi
tion substantially exceeds (by seven to eight percentage points 
or more) the aggregate share of the market controlled by the 
same number of firms at any time during a period reasonably 
(five to ten years) prior to the acquisition. This rule, however, 
should be subject to exception in any case in which the market 
share of the acquiring firm following the merger is no larger 
than it was in the base period30.

Criticizing the multivalued approach, Bork adds:
The difficulties which they raise are greatly magnified when 
several of them must be considered simultaneously. The chance 
that more accurate decision will be reached through considering

28. Bork, the Merging of Law and Economics, Harvard Law Review (1960), 256, 257
(1960).

29. Id. at 278-79.
30. Id. at 278-79.
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these diverse matters seems even more remote despite the time 
and trouble taken to collect all the necessary evidence31.

Why is aggregate share so important? Bork points out that:
Within a market, changes in the number and relative size of 
firms are among the most important determinants of 
competition and monopoly. The great weight of economic 
theory suggests that the growing concentration of power among 
fewer firms often helps to decrease the rigour of price 
competition, raise the rate of profit, and less frequently, reduce 
the effort to lure away one another's customers32.

This presumptive rule of illegality on the sole criteria of market share 
was confirmed by the Supreme Court in its Philadelphia National Bank3  ̂
decision:

Intense congressional concern with trend toward concentration 
warrants dispensing, in certain cases, with elaborate proof of 
market structure, market behaviour, or probable anticompetitive 
effects. Specifically, we think that a merger which produces a 
firm controlling an undue % share of the relevant market, and 
results in a significant increase in the concentration of firms in 
the market, is so inherently likely to lessen competition substan
tially that it must be enjoined in the absence of evidence clearly 
showing that the merger is not likely to have such anticompeti
tive effects. Such a test lightens the burden of proving illegality 
only with respect to mergers whose size makes them inherently 
suspect34.

Later, the Court recalls that the presumptive test is “fully consonant with 
economic theory”-*5. Citing Bork and the economists Mason and Bain, the 
Supreme Court explains the rationale:

That competition is likely to be greatest when there are many 
sellers, none of which has any significant market share, is com
mon ground among most economists, and was undoubtedly a 
premise of congressional reasoning about the anti-merger 
statute”. But the Court declined to “specify the smallest market 
share which would still be considered to threaten undue concen
tration, but we are clear that 30% presents that threat-* .̂

Kaysen and Turner suggest that 20% of the market be the line of prima 
facie unlawfulness; Stigler suggests that any acquisition by a firm control-

31. Id. at 339.
32. Id. at 238-39.
33. Philadelphia National Bank 374 US 321 (1963).
34. Id. at 364.
35. Referring to traditional oligopoly theory.
36. Id. at 364.
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ling 20% of the market after the merger is presumptively unlawful. 
Markham mentions 25%37.

The percentage retained by the Merger Regulation (25%) seems conso
nant with the percentages given supra. We can argue about the “legal 
value” of such a criterion since it is only mentioned in the Preamble. But 
the real question is not so much whether this market share criterion will 
play a determinant role in assessing market power but whether it will have 
to be considered as a presumptive rule of prima facie illegality.

As much as Brown Shoe, Philadelphia National Bank should be a very 
useful guide for the Merger Regulation. Indeed, even though the test has 
been refined, this decision remains today the cornerstone of US merger 
control. Thus, if the very purpose of the Regulation is to protect the 
European market structure, the establishment of a rebuttable presumptive 
rule becomes an urgent necessity. Quoting the 1968 Merger Guidelines38:

The primary role of section 7 enforcement is to preserve and 
promote market structure conducive to competition. Market 
structure is the focus of the Department's merger policy chiefly 
because the conduct of the individual firms in a market tends to 
be controlled by the structure of the market... Thus, for example, 
a concentrated market structure, where a few firms account for a 
large share of the sales, tends to discourage vigorous price com
petition by the firms in the market and to encourage other kinds 
of conduct of an economically undesirable nature.

So, a broad Rule of Reason, such as could be applied under the Brown 
Shoe test, should be rejected for a presumptive, rebuttable illegality based 
on market share/concentration ratio. Scherer, better than anybody else, 
summarized in 197539, why implementing a Rule of Reason for merger 
control would be ill-adapted:

The theory is weak. The economic and political questions are 
formidably complex. Difficult value judgments must be ren
dered. Future events must be predicted on the basis of evidence 
submitted by parties with a strong vested interest in the ultimate 
decision and hence something less than the maximum incentive 
for candour. It is optimistic to expect that “correct” decisions 
will greatly out-number “wrong” decisions. Indeed, one can ar
gue convincingly that the decision-making problems are so 
great and hence the probability of “wrong” decisions so high

37. Stigler, Mergers and Preventive Antitrust Policy, 104 U. Pa. L. Rev., 176 (1955); 
Markham, Merger Policy Under the New Section 7: A Six Year Appraisal, 43 Va. 
L. Rev., 489 (1957); Kaysen & Turner, Antitrust Policy, 1959.

38. Merger Guidelines of Department of Justice, reprinted in 2 Trade Reg. Rep., 4510 
(1982), at 264-65.

39. Scherer, Secrecy, the Rule of Reason, and European Merger Control Policy, 
Antitrust Bulletin, 181, 191 (1974).
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that simple rules of thumb concerning market shares should be 
substituted for an elaborate attempt to weigh merger benefits 
and costs.

However, when addressing the European issue, Scherer temperates his 
viewpoint:

Nevertheless, I consider it unlikely that European nations will 
accept a tough, purely structure oriented approach to merger 
control in the near future. The political climate is not conducive.
There may also be a deeper and more rational explanation, since 
European national markets are, despite the Common Market, 
less integrated and therefore function more imperfectly than 
their US counterparts, so the potential for mergers as a “second 
best” efficiency-increasing device is greater40.

Scherer is right and wrong at the same time. Wrong because the 
European Market is today much more integrated than fifteen years ago, so 
market structure is becoming a priority. But he is right, because the poten
tial for efficiency, although weak as we saw it, exists because of the chang
ing nature of the markets. That is why, while a presumptive rule is neces
sary, the presumption ought to be rebuttable.

Brown Shoe as well as Philadelphia plays a determinant role in the 
evolution of US merger control. Brown Shoe recalls that a merger must be 
functionally viewed, by taking into account a large set of factors. 
Philadelphia insists on the necessity to give priority to one of these factors 
-  the market share factor -  in order to rationalize the control. The synthesis 
was made in the Supreme Court, a few years later, in General Dynamics.

C -  Various Factors may be Assigned Different Weights

In General Dynamics41, the Court abandoned the prima facie illegality 
as a “Per Se” rule for a more attenuated approach. After showing evidence 
of large market shares, high concentration ratios, trend toward further con
centration in the coal industry, the Court held that these factors would have 
been sufficient to demonstrate a finding of prima facie illegality in the ab
sence of other factors42. Referring to Brown Shoe where the Supreme 
Court stated that other factors such as market share should be taken into 
account, the Court found that:

40. Id. at 191.
41. United States v. General Dynamics Corp., 415 US 486 (1974).
42. Id. at 497-98.
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No substantial lessening of competition occurred or was threat
ened43.

Procurement of long-term supply contracts was a more important indica
tor of the ability to compete than market shares.

Thus, with General Dynamics, business justifications were, henceforth, 
possible. This new mood was largely reflected in the Guidelines.

From a European viewpoint, the 1968, 1982, and 1984 Merger 
Guidelines, although different in their contents, turn out to be similar in 
their spirit: calibrating oligopoly theory into norms.

Calibrating oligopoly theory into norms means, first, that significant 
weight may be given to statistics. Under the 1982 Merger Guidelines, once 
the relevant market is defined, the Department of Justice will assess com
petitive effects quantitatively, using the HHI analysis (sum of the squares 
of the market shares of all firms in the market). But concentration may be 
measured through other alternative statistics. In addition to the HHI, the 
most widely recognized of such statistics used under the 1968 Merger 
Guidelines is the four-firm concentration ratio (the sum of the market 
shares of the four leading firms in the market). Since 1982, complaints 
filed in government merger cases have generally alleged concentration in 
term of both measures; and courts have shown a general willingness to ac
cept HHI statistics as evidence of the concentration ratio44.

Several justifications have been offered for the use of the HHI rather 
than concentration ratios criteria. First, because stable market shares may 
facilitate collusion, the HHI is viewed by some as an appropriate measure 
of concentration if we wish concentration to measure likelihood of effec
tive collusion. Second, because of its squaring property, the HHI is sensi
tive to asymmetry of market shares. For a given number of market partici
pants, the HHI will be greatest when one firm has a very large share. This 
too, supports the use of the HHI, at least opposed to the four-firm concen
tration ratio, as long as concentration is viewed as a proxy for the likeli
hood of effective collusion.

Although the superiority of the HHI index over the concentration ratio 
has been largely contested45, the EEC is not so much concerned by this 
debate but rather by the question whether it really wants to deal with risks 
of collusion affecting trade between Member States.

43. Id. at 120.
44. See United States v. Calmar Inc., 612 F. Supp. 1298 (D.N.J. 1985); FTC v. Bass 

Bros. Inc., 1884-1 Trader Cas., (CCH) & 66,041 (N.D. Ohio 1984); United States 
v. G. Heileman Brewing C°, 563 F. Supp. 643 (D.Del. 1983).

45. See Calkins, The New Merger Guidelines and Herfindahl-Hirschman Index, 71 
Calif. L. Rev., 311, 334, No. 89 (1983).
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If collusion is to be the main concern of the EEC Merger Regulation, 
concentration ratio, in addition to the leading firm proviso, will become a 
decisive criterion.

This point was clearly made by the Commission. In 1986 the 
Commission stated that one of the principal objectives behind the then pro
posed Merger Regulation was to prevent the creation of situations which 
would result in stable collusion between oligopolists46. The study which 
the Commission relied on47 concluded that the two essential features of 
such shared dominance were:
- a concentrated market in which a small number of enterprises account for 
most of the turnover without any single enterprise holding a dominant posi
tion; and
- a high degree of interdependence as concerns the decision-making pro
cesses of these enterprises.

With regard to the latter, the study noted that the reduction of competi
tion in a tight oligopoly does not necessarily lead to the appearance of tacit 
collusion, although the latter “may, however, arise from the fact that the 
members of the oligopoly become aware of their interdependence and of 
the probably unfavourable consequences of adopting a competitive atti
tude”48. This suggests that the Commission had begun to give serious 
thought to the possibility that a merger control regulation might be used to 
attack mergers in concentrated markets even where the concentration did 
not create or strengthen an individual dominant position, and that it fore
saw to rely on a theory of collective dominance to do so, even where there 
was no prior history of collusion.

So far Community law, to the extent it has dealt with the subject, has re
lied on customer dependency or collusive conduct as a basis for a finding 
of joint dominance rather than on structural presumptions based on objec
tives’ factors such as concentration ratio/market share. Thus a theory of 
collective dominance applied to narrow oligopolies would represent a ma
jor development in Community law.

Calibrating oligopoly theory into norms does not mean that non-market 
share factors should be rejected. On the contrary, US Merger Guidelines 
take into account many factors and try to make merger law more definitive 
and predictable by specifying factors to be used. According to David A. 
Clayton,49 US Merger Guidelines organize these factors by:

46. See Sixteenth Report on Competition Policy (1987) at paragraphs 331-333.
47. Kollektive Marktbeherrschung: Das Konzept und seine Anwendbarkeit fur die 

Wettbewerbspolitik, Erhard Kantzcnbach and Jorn Kruse, 1987, ISBN 92-825- 
7144-0.

48. Id. at 331.
49. David A. Clayton, Focusing the Inquiry: Specificity in the Merger Guidelines and 

Elsewhere, 71, Cal. Law. Rev., 430, 437 (1983).
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1- limiting the circumstances in which factors other than market 
share/concentration ratios will be considered (i.e. no control if HHIclOOO). 
If highly concentrated market (HHI>1800) or existence of a leading firm 
(market share>35%) only market share and barriers to entry will be con
sidered.

2- better defining of the relative importance of each of those other factors 
(mainly by focusing on collusion and rejecting broad social and political 
values).

3- limiting the inquiry by specifying factors that will not be considered (i.e. 
under the 1968 and 1982 Guidelines, efficiencies are taken into account 
only in exceptional cases; little significance of increasing or declining de
mand).

We have seen that merger control can be carried out according to differ
ent methods: either a broad list of factors examined without defining any 
priority or a limited list of factors with different considerations. From a ra
tionale viewpoint, the fact to assign different weights to a limited number 
of factors facilitates the rationality and the predictability of the decision
making. However, the weight to be given to a factor depends not only on 
the method followed but also on the procedure applied before the Court.

B -  The Allocation of Burden of Proof

A merger litigation is largely determined by the burden of proof each 
party must establish. In the US, since Philadelphia, the plaintiff is only re
quired to assess the combined market share of the merging firms as well as 
the concentration in the relevant market. This presumption is rebuttable 
since General Dynamics. Thus, aside from the context of the market defini
tion itself, justifications may be offered as defenses to a prima facie illegal
ity. Consequently, one can wonder whether such factors as barriers to en
try, efficiency, failing company could not be considered as defenses to a 
prima facie showing of illegality.

However, these factors can also be considered in the exercise of prose
cutorial discretion. In that case, the prosecutor refers to these factors when 
deciding whether to challenge the merger.
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a -  Analysis from a Procedural Viewpoint of the 
Non-Market Share Factors
1 -  Barriers to Entry
(i) -  absolute defense.

Today, in the United States, the absence of barriers to entry constitutes 
an absolute defense to a presumption of illegality based on market share50. 
Thus, an absolute defense will require the defendants who rely on ease of 
entry to establish its likelihood while identifying potential entrants. 
However, it is difficult to prove that potential new entrants will provide the 
same positive effects as firms currently waiting on the edge of the market.
(ii) -  prosecutorial discretion.

Some commentators, such as Areeda & Turner, contend that barriers to 
entry should not be given any formal legal basis, given the lack of consen
sus on what constitutes a barrier to entry and the difficulties in proving that 
entry would occur51. They should be considered by administrative authori
ties in ascertaining whether to challenge a merger.

In the US, ease of entry remains the main factor to rebut the presump
tion of illegality drawn from market share, allowing the defendant to en
large market definition or to prove that de novo entry can occur within two 
years.

In the EEC merger context, potential competition is not only examined 
in order to prove dominance but also to prove that once dominance has 
been found, this position is only temporary. This was clearly stated by the 
Commission in its Aerospatiale/De Havilland case. Let us recall the 
statement:

In general terms, a concentration which leads to the creation of 
a dominant position may however be compatible with the 
Common Market within the meaning of Article 2 (2) of the 
Merger Regulation if there exists strong evidence that this posi
tion is only temporary and would be quickly eroded because of 
high probability of strong market entry. With such market entry 
the dominant position is not likely to significantly impede ef
fective competition within the meaning of Article 2 (3) of the 
Regulation.

Thus, one can say that, under the Merger Regulation, potential competi
tion may constitute a real defense to the finding of dominance. However,

50. See US v. Waste Management, Inc., 588 F. supp. 498, 513 (S.D.N.Y. 1983), 
rev'd, 743 F. 2nd 976 (2nd Cir. 1984).

51. P. Areeda & Turner, Antitrust Law, & 917c (1980).
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the mere speculation of potential competition will not be taken into ac
count. As stated by Kleeman52:

It has to be stressed that the Commission requires strong evi
dence that the dominant position would be only temporary.
Market dominance cannot be accepted on the grounds of more 
or less vague speculations about new market entry.

2 -  Efficiencies
(i) -  absolute or partial defenses.

Among all commentators, Murris is certainly the most enthusiastic about 
promoting an absolute efficiency defense5-*. He contends that merger con
trol must be based on economic theory and thus, attaches great considera
tion about efficiencies:

If merger law is to be based upon sound economic theory, ef
ficiency must be explicitly considered. Although an efficiency 
justification will somewhat complicate merger proceedings and 
economics cannot always be demonstrated, the justification will 
increase the number of beneficial mergers that withstand 
judicial scrutiny.

Most commentators favourable to an efficiency defense contend that the 
compass of an efficiency defense may be limited one way or the other: ei
ther to certain types of efficiencies (i.e. plant specialization)54 or to effi
ciencies passed on to the consumers55. US merger policy already requires 
firms seeking a merger that would violate the Merger Guidelines to 
demonstrate the nature and amount of claimed efficiencies. The emphasis 
and burden could be to require explanation as to why various alternatives 
would fail to achieve efficiencies56.

Bork does not agree. He does not share the opinion that burden of proof 
should be on the defendants:

“Requiring defendants to prove substantial efficiencies, when 
many of the most important ones are not quantifiable, is to 
move very close to a rule of Per Se illegality57.

52. Dietrich Kleeman, 1991, Fordham Corporate Law Institute, 000 (Barry Hawk, ed. 
1992).

53. See Murris, the Efficiency Defense Under Section 7 of the Clayton Act, 30 Case 
W. ReSTU. Rev., 3810980).

54. P. Areeda & Turner, Antitrust Law, & 939, at 147.48 (1980).
55. See L. Sullivan, Handbook of the Law, & 204, at 631 (1977).
56. See E. Kwoka, Frederick R. Warren, Boulton, Efficiency, Alternatives to Merger 

and Failing Firms: a Policy Synthesis, 31, Antitrust Bulletin 431 (1986).
57. See R. Bork, Contrasts in Antitrust Theory: I, Vol. 65, Col. L. Rev., 401, 410 

(1965).
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Still according to Bork, measuring efficiencies directly would cause the 
investigation to degenerate into industrial studies and economic errors that 
would clearly “make the law largely unenforceable as well as unpre- 
dictable”58.

(ii) -  prosecutorial discretion
One way for taking into account efficiencies without pin-pointing this 

issue before the courts is to examine efficiencies at the prosecutorial stage. 
Therefore, efficiency claims would not be subject to dispute once the trial 
is brought. This point was clearly understood by Williamson who declares:

I do not think it is feasible or rewarding for the courts to enter
tain explicitly an economics defense involving a full-blown 
trade-off assessment59.

Neither the Courts nor the Guidelines have authorized an efficiency-de
fense to an otherwise illegal merger. Even though the 1984 US Merger 
Guidelines are more liberal, the Department will consider efficiencies only 
in deciding whether to challenge60.

One year after the Merger Regulation entered into force, it is still very 
difficult to assess the position of the Commission as far as efficiencies are 
concerned. To be sure, the technical progress brought by a merger is play
ing an important role in the Commission analysis. In the Matsushita/MCA 
case61 the Commission stated that:

The appraisal of the proposed concentration has, however, to 
include future developments, especially the transformation of 
markets through technical progress.

If the Commission is ready to examine efficiencies released by any noti
fied merger, it is very reluctant to examine efficiencies once it has been 
established that the merger creates or strengthens a dominant position62. 
The Commission has in its De Havilland decision dealt with the efficiency 
defense although it left open whether it may be applied. Far from being 
considered as a legitimate defense, the “technical progress” factor is more 
likely to be used by the Commission in a discretionary manner. As stressed 
by an official:

58. Id. at 410.
59. See Williamson, Economics as an Antitrust Defense Revisited, 125 U. Pa. L. 

Rev., 699, 728-29 (1977).
60. 1984 Guidelines, 13.5, app. D at 327-28.
61. Matsushita/MCA, notified 3 December 1990, O.J.C. 307/2 (1990); cleared 10 

January 1991, O.J.C. 66/13 (1991).
62. See Brittan, The Law Policy of Merger Control in the EEC, 15 ELR 351, 352 

(1990).
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Progress' factor may come into play only when it is unclear 
whether a concentration creates or strengthens a dominant posi
tion or significantly impedes effective competition63.

The obvious intent of the Commission to use this factor in “grey zones” 
may jeopardize the predictability of the control.

3 -  Failing Company Defense
Although the failing company defense has been largely criticized,64 this 

doctrine constitutes today in the US a true defense to an otherwise illegal 
merger. Invoked most of the time as a defense, the failing doctrine is also 
used by enforcement authorities at a prosecutorial stage.

It remains to be seen whether doctrines such as “failing division” or 
“failing industry” could be examined as a defense. The Supreme Court and 
the 1968 and 1982 Merger Guidelines have shown great reluctance to ac
cept a defense in these cases65. The 1984 Merger Guidelines seem to give 
greater consideration to this type of doctrine66.

4 -  Other factors
Efficiency, barriers to entry and failing company are not the only factors to 
be taken into account in assessing mergers. Product homogeneity, industry 
conduct, transaction characteristics, and excess capacity are also relevant 
factors. However, none of these factors could be used individually as a 
proper defense to an otherwise illegal merger. They are more likely to in
tervene at the prosecutorial stage, where some doubts exist about the mar
ket share and where they point in the same direction.

b -  Analysis of the Limits and Advantages of a Prima Facie Showing 
of Illegality

Three limits can be found.
First, it is difficult to find the adequate market share/concentration ratio 

threshold which will forbid mergers likely to be anticompetitive while al
lowing deals that will be procompetitive or at least neutral.

63. See Langeheine, Substantive Review under the EEC Merger Regulation, 1990 
Fordham Corporate Law Institute 000 (Barry Hawk, ed. 1991).

64. See Baxter, Remarks: The Failing Firm Doctrine, 50 Antitrust L. J. 247, 248, 
251-52(1982).

65. A failing industry doctrine is mentioned neither by the Court nor by the 1968, 
1982 Guidelines. As far as failing division is concerned, due to the difficulties of 
proof, consideration of this evidence will be limited to the Commission's exercise 
of its prosecutorial discretion.

66. A failing division defense is expressly set forth by the Guidelines and the general 
framework of the Guidelines allows one to believe that a distressed industry de
fense could be envisaged.
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Second, presumptions based on market share put an enormous premium 
on the definition of the relevant market.

Third, the value of a prima facie illegality is largely dependent on the 
type of defenses likely to rebut the market share presumption. If the pre
sumption is unrebuttable, the risks of wrongdoing are important. However, 
Areeda & Turner are more mitigated:

Refined appraisals resting on every theoretically relevant vari
able are beyond the capacity of the legal enforcement process...

Introducing additional factors may produce a better result in some cases, 
a worse result in the others”67.
Still according to the authors:

Additional factors should not be incorporated into antimerger 
rules unless they are likely to improve the rationality of the re
sults by more than the incremental cost of considering them in 
each case6 .̂

This is the reason why they contend that additional factors to market 
share should be considered in the exercise of prosecutorial discretion.

Excessive coverage via government actions could be avoided 
without imposing on the adjudicative process the burden of ex
tensive factual inquiries and more complicated rules. Even apart 
from budgetary constraints, substantial prosecutorial discretion 
has always been and is likely to remain an inevitable aspect of 
rational antitrust policy. It is sensible and proper for the gov
ernment to decline to bring case that the outermost reaches of 
past precedents would permit, whenever it appears that those 
precedents are ill founded or overly broad6 .̂

Nevertheless, too broad a prosecutorial discretion would be damaging 
for the merger parties since decision-making would be highly unpre
dictable. That is the reason why both the 1982 and 1984 Merger Guidelines 
set forth the possibility of defendants'justifications, sometimes limited (i.e. 
efficiency, failing company), or absolute (barriers to entry).

Thus, a wise merger policy will be one which associates prosecutorial 
discretion -  in order to decrease the cost of control -  and a limited choice 
of defenses giving proof of the likely absence of anticompetitive effects or 
ensuring that the improvements of competitive conditions will outweigh 
the detrimental effects of market power. This will require the Commission 
to define a new concept of dominance and to set forth presumptive rules.

67. See P. Areeda & D. Turner, Antitrust Law, 905, at 15-16 (1980).
68. Id. 916, at 84-85.
69. Id. 905, at 19.
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PARTY

The Substantial Test of the European Merger Regulation: 
For a Presumptive Rule

Chapter I

A New Concept of Dominance

Joliet stated in 1970 that whether mergers are peaceful or brought about 
by coercive tactics, they are beyond the reach of Article 86, no matter to 
what degree market control may be reinforced. Remedies can never be di
rected against the underlying cause of power. Structural remedies are pre
cluded1. But twenty years later, one can observe a new tendency towards a 
policy aimed at preserving effective competition. A more structuralist ap
proach has been welcomed by officials and commentators.

Indeed, the main weakness of a policy based on market conduct is that 
once dominance has been established, it is very difficult to deal with it. 
Besides, administrative and judicial authorities are very reluctant to adopt 
strong measures such as divestiture. Thus, more attention should be given 
to the creation of dominance2.

A -  A Merger Policy Aimed at Controlling the Acquisition of 
Dominance. Inadequacy of Actual EEC Dominance Definition to 
that Purpose

According to Vickers and Hay, the exercise of dominance tends not to 
be not very favourable towards consumers3. They examine four types of 
behaviour likely to exploit a position of dominance: non-linear and dis
criminatory pricing, non-price conditions of sale, advertising and innova-
1. See Joliet, Monopolization and Abuse, RTDE, 293 (1970).
2. See Kenneth George, Mergers and Merger Policy, 291-293 (Edited by James A. 

Fairburn & John A. Kay, 1989).
See also Geroski & Jacquemin, Dominant Firms and their Alleged Decline, 2 Int'l. 
Indus. Org. 1 (1987).

3. Vickers and Hay, The Economics of Market Dominance, 3 (1987).
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tion. When looking at these conducts, they observe a tendency towards in
sufficient innovation, internal efficiency and excessive advertising4. Given 
the difficulties of curbing existing market power, emphasis should be put 
on the acquisition and maintenance of market dominance.

Obviously, merger is one of the easiest routes to dominance and this is 
why most merger legislations, including the Merger Regulation, condemn 
not only the strengthening but also the creation of dominance by a merger. 
In Germany, section 24, para. 1 FRG provides that a merger must be pro
hibited if it will create or strengthen a position of market domination5. In 
France, Article 38 of the December 1, 1986 Ordonnance No. 86-1243 relat
ing to free prices and competition provides that:

Tout projet de concentration ou toute concentration de nature à 
porter atteinte à la concurrence notamment par création ou ren
forcement d'une position dominante, peut être soumis par le 
ministre chargé de l'économie, à l’avis du Conseil de la 
concurrence^.

Section 64 (2) of the UK Fair Trading Act provides that a merger refer
ence can be made where a merger creates or enhances a monopoly or 
where the value of the assets taken over exceeds # 30 million7. Even in the 
United States where the substantial test is not related to dominance but to 
the substantial impediment of competition, the possibility of dominance of 
a market by an acquiring company, either before or after an acquisition, 
has come under direct scrutiny in several merger cases8.

4. Id. at 9.
5. See Merger Control in the EEC, 70-72 (Kluwer, ed. 1988).
6. Id. at 44.
7. Id. at 215.
8. Although it has not been present in such decisions as Brown Shoe and 

Philadelphia National Bank, a dominance finding has played a major role in lower 
court and Federal Trade Commission decisions. For instance, Crown Zellerbach's 
dominance was determinant to the Commission's and the court of appeal’s find
ings concerning the acquisition of St. Helens;
“Crown, with its leadership in production and sales of the product-line papers, its 
great disparity in size as compared with other competitors in the area, and its po
sition as a price leader in the market, was already in a dominant position before 
the merger. Its acquisition of St. Helens could not help but substantially increase 
that dominance” (Crown Zellerbach Corp. v. FTC (1961), 1961 Trade Cases, par. 
78-147).
In Procter & Gamble, the Federal Trade Commission focused on conglomerate on 
market extension expansion by a dominant company such as Procter & Gamble 
into a market such as Clorox's through acquisition:
“The short of it is that a conglomerate merger involving firms which have a domi
nant power in their respective markets tends to reinforce and augment such power. 
Procter's willingness to pay a very substantial amount of money for the good will 
of Clorox bespeaks its ability, as a large and diversified firm which has seemingly 
exhausted the possibilities of further expansion in the numerous markets in which 
it has won dominant position, to use the ample surplus it has accumulated in the
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Although not clearly defined in the merger cases, the US concept of 
dominance appears as a blend of structural information on the market 
shares of the acquiring and/or acquired company (before or after an acqui
sition) and non-structural information such as a tendency for the acquiring- 
acquired company to be a price leader or to set the price pattern for com
petitors, to influence opportunities for other companies to come into the 
market, or to out-advertise or out-promote smaller rivals in an acquired 
company's markets so as to endanger their competitive survival and 
growth. Hence, in merger cases, dominance does not signify complete 
control of a market in a Sherman Act sense. This difference has been 
clearly explained by Barry Hawk:

Assessment of market power can vary with the legal issue at 
hand. It can make a difference if one is determining whether a 
firm possesses and has exercised market power (monopolization 
situation) or whether some new arrangement will confer or in
crease market power (merger or joint venture situation)^.

For instance, the importance attached to a rigorous market definition 
constitutes a good example of this difference. Cross-elasticity of demand 
(and supply) plays a less important role in assessing a monopolization sit
uation than in estimating new market power following a merger10. Indeed, 
market definition is much less important in cases of “monopolizing con
duct” or “abuse” since one can determine the exploitative abuse without

process in order to achieve dominance in still another market by purchase of that 
market's dominant firm. We emphasize here that we are discussing only corporate 
expansions through acquisition, and not through internal growth”. (The Procter & 
Gamble Co., in the matter of FTC opinion and final order, 1963 Trade Cases, Par. 
16,673).

9. See Barry Hawk, United States, Common Market and International Antitrust: A 
Comparative Guide, volume II, 566 (1987).

10. “Cross-elasticity of demand between products is the percentage change in the 
quantity demanded of one product (B) given some percentage change in the price 
of another product (A). Under this paradigm, if a cross-elasticity is high, that is if 
a change in the price of A causes a large change in the quantity demanded of B, 
then both products would be treated as within a single market”. See ABA, Section 
of Antitrust Law, Monograph 12, Horizontal Mergers: Law and Policy, at 90 
(1986).
Supply substitution also plays a significant role in market definition. But as one of 
the forms of supply response, it must be distinguished from barriers to entry. 
Scherer states:
“A distinction between substitutability in production and ease of entry (i.e., where 
barriers to entry are minimal) must be drawn. At the risk of being somewhat arbi
trary, we should probably draw the line to include as substitutes on the production 
side only existing capacity that can be shifted in the short run, i.e., without signifi
cant new investment in plant, equipment, and worker training”.
See Scherer, Industrial Market Structure and Economic Performance, 60-61 (2nd 
ed.1980).
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measuring dominance. The firm's conduct may constitute sufficient proof. 
Professor Waelbroeck observes about Article 86 of the Treaty of Rome:

But this statement cannot be extended to merger control since for hori
zontal mergers at least12, market conduct is an inadequate tool to measure 
the probable effects of a merger on market structure. The percentage of 
shares detained in the relevant market is a far better criterion if one wants 
to measure the degree of market power obtained.

Undoubtedly, the actual EEC definition of dominance -  based on the 
power to behave independently and to prevent effective competition -  
tends to overestimate populist concerns and to underestimate the need for a 
real economic analysis based on price theory (cross-elasticity of demand 
and supply) likely to identify the source of market power. Although a 
structuralist approach commended by merger control puts an enormous 
premium on market definition and notably on the place to be given to po
tential competition, this is a necessary evil given the impossibility of mea
suring market power directly.

Very few cases examined under the Merger Regulation would have been 
examined under the old rules. Indeed, most cases brought to the 
Commission related to the creation of a dominant position which is not 
condemned by Article 86. The Commission has condemned one merger 
that “would create a powerful and unassailable dominant position in the 
world market for turboprop (“commuter”) aircraft, with the world's number

though the wording of its first case, Renault/Volvo, authorizes one to think 
that this definition is not unchangeable:

However, these higher market shares will not create a position 
which would enable Renault and Volvo to prevent effective 
competition from other major suppliers... These suppliers are al
ready established on these national markets with distribution 
and service networks... It appears therefore unlikely that Renault 
and Volvo will have the power to behave to a significant extent 
independently of these competitors or to gain an appreciable in-

11. See Waelbroeck, 1977, p. 130.
12. Where a dominant position results in conglomerate power or vertival dependence, 

the definition of a market may be a useless constraint.
13. Aérospatiale/De Havilland, Commission Press Release, Oct. 2, 1991.

Dans un grand nombre de cas, la preuve de la position domi
nante résulte de l’autonomie de comportement dont dispose 
l'entreprise. Il n'est donc pas nécessaire de définir avec précision 
le marché...1 K

one producer buying the world's number two”13. At first sight, the 
Commission is not intending to adopt a new definition of dominance even
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fluence on the determination of prices without losing market 
shares.

This last wording (power to determine prices without losing market 
shares) answers better to the US definition of market power than to the 
classical EEC definition of dominance. In conclusion, we think that market 
dominance needs to be more clearly rooted in price theory if one desires to 
maintain competitive structures in the EEC. This will require the 
Commission to examine in depth product market definition in order to as
sess with precision cross-elasticity of supply (potential competidon). It will 
also require the Commission to define the geographic market before con
cluding that the merger is compatible with the common market14 .

B -  A Merger Policy Aimed at Controlling Shared Dominance

Although the actual Regulation is completely silent about the risks of 
collusion between oligopolists, the Commission clearly recognized in 1987 
that the concept of shared dominance will be one of the cornerstones of the 
Merger Regulation15.

The progressive transformation of the industry from near-monopoly to 
oligopoly seems a well established feature of the United States and the 
EEC economy. When examining merger movement in America, Stigler 
divides its history in two periods: merger for monopoly and merger for 
oligopoly16:

The merger movement for monopoly ended in the United States 
when the Northern Securities decision made it clear that this 
avenue to monopoly was also closed by the antitrust laws”17.
“The change has been most striking in industries which were 
merged for monopoly at the beginning of the century. The 
merger firm has declined continuously and substantially relative 
to the industry in almost every case. The dominant firm did not 
embark on a new program of merger to regain its monopolistic 
position, however; the new mergers were undertaken by firms 
of the second class18.

In Europe, the trend is in the same direction. National markets are al
ready concentrated and the mode towards market integration and interna
tional competitiveness will lead to a decline of national monopolies and
/
14. See Digital/Kienzle, Renault/Volvo, ICI/Tioxide.
15. See Sixteenth Report on Competition Policy, at paragraphs 33.L33 { 1987).
16V See Stigler, Monopoly and Oligopoly by Merger, American EconomiclReview, 

23, 1950 (supp.).
17. Id. at 27.
18. Id. at 31.
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oligopolies and the emergence of European oligopolies. Given the opening 
of frontiers, merger for oligopoly will take a lead over merger for 
monopoly.

An important literature on the characteristics of oligopoly markets has 
developed with at least two general models of pricing emerging. First, the 
monopoly model which is a description of monopoly pricing conduct by 
the largest firm, with fringe competitors who act as price takers19. Second, 
the general oligopoly model insists on the interactions of various competi
tors in the same market. At the heart of the relevant literature, one finds the 
mutual interdependence among competitors and the high probability of 
detection and punishment of “cheaters”20.

Although these models lead to radically different treatment of merg
ers21, an adequate anti-merger rule could reflect both models by ensuring 
the greatest number of undertakings. So, even the US Merger Guidelines 
which rely almost exclusively on a collusion model have a “leading firm” 
exception to their general HHI rules. If a firm has a market share of at least 
35%, is about twice as large as the next largest firm, and acquires a firm 
with at least 1% of the market, the Department of Justice is likely to chal
lenge the merger. Besides, the DOJ will not give any consideration to fac
tors relating to the ease of collusion “because the ease and profitability of 
collusion are of little relevance to the ability of a single dominant firm to 
exercise market power...”22.

Concerning the degree of interdependence required for the finding of 
joint dominance, the issue depends once again on the importance accorded 
to price theory or other forms of competition. James Venit explains the rea
soning23:

The level of control that should be applied to oligopolies de
pends in part on whether an antitrust authority should attach 
primary importance to price competition or whether other forms 
of competition (advertising, product innovation, service, or in-

19. For further discussion of the dominant firm model and the long-run instability of 
the equilibrium attained in that model, see D. Worcester, Why Dominant Firms 
Decline, 64 Journal of Political Economy, 338-47 (1957).

20. See G. Stigler, A Theory of Oligopoly, 72 Journal of Political Economy, 44-61 
(1964).

21. With the collusion model, a market share increase of small firms in an already 
concentrated market will increase the risks of collusion whereas with the domi
nance model, the merger of big firms are to be encouraged if they reduce the 
dominance of the market leader.

22. 1984 Guidelines, 3.12, app. D at 321; see also 1982 Guidelines, III.A.2, app. B at 
287.

23. See Venit, The Evaluation of Concentration Under the Regulation 4064/89: The 
Nature of the Beast, 1990, Fordham Corp. L. Inst. (B. Hawk, ed. 1991).
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creased efficiency in production methods which permits prices 
reductions) would be sufficient to ensure consumer welfare.
The significance for consumer welfare of non-price competition 
is a controversial issue and will, in any event, vary depending 
on the market. Competition authorities have, on occasion, 
concluded that in some circumstances the often intense compe
tition concerning advertising and product innovation is no sub
stitute for price competition and indeed has the effect of main
taining high prices by acting as barriers to entry (American 
Tobacco v. US 328 US 781, 1946), or by itself increasing costs 
and, as a result, prices. (Monopolies Commission: A Report on 
the Supply of Household Detergent, London, 1966).

Given the near impossibility to prove the absence of non-price competi
tion between oligopolists, presumption of joint dominance should be based 
on price competition and its corollary: market structure.

The Commission is perfectly aware of the difficulties of dealing with 
oligopoly situations where one adopts, as it does, the classical definition of 
dominance. We believe that the “independence” test is an incorrect test as 
far as mergers are concerned because it prevents any taking into account of 
collective dominance. The objective assigned by the Merger Regulation to 
the Commission is to maintain and develop effective competition within 
the Common Market24. Thus, the test under the Merger Regulation has 
more to do with “an appreciable influence on the conditions under which 
competition will develop”25 and “the maintenance of effective competi
tion”26 than it Jiasto do with the ability to act independently of competitors 
and customers.

Indeed on assessing the notified mergers, the Commission has focused 
on the sole risks of exclusionary practices, ignoring the risks of interde
pendence which could result from mergers occurring in tight oligopolies. 
However, in a few cases, markets were highly concentrated and the 
Commission ignored the oligopoly issue. In the Renault/Volvo case, with 
regard to the truck market, the parties would have at EEC level 25% of the 
Market. Iveco and Mercedes hold separately the same percentage. This 
makes the market very concentrated (CR3 = 75%). But the Commission 
did not analyze the risks of collusion and considered that since Iveco and 
Mercedes held the same market shares as the merged firms, the parties 
could not achieve dominance. In the MMB/Aérospatiale case, the market 
for civil helicopters was an asymmetric oligopoly in which before the 
merger Aérospatiale held 44% of the EEC market, three US firms held to-

24. See Article 2(1) (a).
25. Hoffmann-La Roche v. Commission (1979) ECR 461, at 520.
26. Metalcurope Decision of 26 June 1990, O.J.L. 179/41 of 12 July 1990.
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gether 31% of the EEC market and the remaining European firms (MBB, 
Westland and Augusta) held together 25%. Thus, the market was concen
trated (CR7 = 100%) and very asymmetric. The acquisition by the leader 
firm of MBB would strengthen the oligopoly. But the Commission re
mained quite silent on this issue, clearing the merger on the very hypothet
ical US potential competition. Although the diminution of competition in a 
tight oligopoly does not automatically mean tacit collusion, the 
Commission recognizes that collusion “may however, arise from the facts 
that members of the oligopoly become aware of their interdependence and 
of the probably unfavourable consequences of adopting a competitive 
attitude”27.

C -  A Dominance Definition based on Structural Criteria:
The Relative Market Position of a Firm in Relation 
to its Competitors

In merger cases, dominance can be found in less extreme hypothesis 
than monopoly or near monopoly situations. The absence of reference, in 
the Merger Regulation, to the ability to act independently and to the lack of 
any serious possibility of competition allow one to think that the drafters 
tried to take their distance from the definition of dominance under Article 
86. To be sure, the Court gave a much better definition of dominance when 
it noted that dominance is also the power to perform “an appreciable influ
ence on the conditions under which competition will develop”28 and con
sidered that dominance can even show up where “lively competition ex
ists”29. In Akzo30, the Commission observed that:

The power to exclude effective competition is not, however, 
coterminous with independence from competitive factors but 
may also involve the ability to eliminate or seriously weaken 
existing competitors or to prevent potential competitors from 
entering the market31.

Here, we are closer to the economic analysis of market power as sug
gested by US neoclassical scholars:

(This) ability of one or more firms profitably to maintain prices 
above competitive levels for a significant period of time is 
termed market power. Sellers, with market power also may

27. See Commission, Sixteenth Report on Competition Policy, at 331 (1987).
28. Case 85/7-, Hoffmann-La Roche v. Commission, 1979 ECR 461, 520, para. 39.
29. Id. at para. 39.
30. ECS/Akzo O.J. 1985, L374/1.
31. Id. at 18, paragraph 67.
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eliminate rivalry on variables other than price. In either case, the 
result is a transfer of wealth from buyers to sellers and a misal- 
location of resources.
Market power also encompasses the ability of a single buyer or 
group of buyers to depress the price paid for a product to a level 
that is below the competitive price. Market power by buyers has 
wealth transfer and resource misallocation effects analogous to 
those associated with market power by sellers^2.

This reliance on perfect competition theory seems to receive some 
echoes among EEC authorities. Sir Leon Brittan, in a speech addressed to 
the EC Chamber of Commerce, on 26 March 1990, stated about the EEC 
Merger Regulation:

In every case, we will be assessing market power or the ability 
on the merged company to raise prices or resu*ict output without 
losing business^.

Accordingly, two cases of dominance may be envisaged:

1 -  First, an undertaking is dominating if it has no competitors or is not 
subject to any substantial competition. This describes monopoly or near 
monopoly situations where substantial market share is the only condition to 
the showing of dominance.

2 -  Second, even with no major market share, a firm or a group of firms 
can be dominating if it has a superior market position in relation to its 
competitors. 25% of the market can be the minimum market share required 
for the showing of superior market position.

3 -  Thus, any aggravation of the factors constitutive of dominance will be 
deemed as a strengthening of a dominant position.

This test is inspired by the German merger legislation which associates 
dominance to the relative market position of a firm in relation to its com
petitors. Section 22 paragraph 1 and 2 of FRG states:

An enterprise is market dominating if it has a superior market 
position in relation to its competitors; in this regard in addition 
to its market share, particular regard shall be given to its finan
cial strength, its access to supply and sales markets, its 
corporate ties to other enterprises, as well as to legal or factual 
barriers to market access by other enterprises.

32. US Department of Justice Merger Guidelines (1984), Purpose and Underlying 
Policy Assumption, 4 Trade Reg. Rep. (CCH), at 13,103.

33. Sir Leon Brittan, Competition Policy in the European Community: the New 
Merger Regulation, New York, 26 March 1990.
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Furthermore, market domination is deemed to exist if two or 
more enterprises are for factual reasons not in substantial com
petition with each other and such enterprises together are not 
exposed to substantial competition from the outside or have in 
relation to the rest of their competitors a superior market posi
tion34.

Thus, criteria other than market share/concentration ratios can also be 
relevant in assessing dominance. A clear distinction must be made between 
the factors that measure the market power of the merging firms and the 
factors that may enhance or detract from the ability of firms to collude. 
These are two different tests. The first test deals with market characteristics 
that might facilitate or increase the exercise of market power: market wide 
conditions35 and firm-specific characteristics36.

The second test deals with the characteristics of interdependent be
haviour. The test is different since the factors to be identified are those fa
cilitating collusion: the barriers to entry, the homogeneity of products in 
the market, the number of buyers as well as sellers, the similarity of pro
ducers' costs, the history of interfirm behaviour including any evidence of 
previous price-fixing by the firms, and the stability of market shares over 
time37.

Those elements are of great consequence in determining whether the 
market shares overestimate or underestimate the competitive effects of a 
merger. Certainly, most of these factors were already used by the 
Commission and the Court in assessing market dominance under Article 
86. But their inability to provide sound economic analysis was the result of 
their inability to set up clear procedures and presumptive rules capable of 
showing why these factors are relevant.

34. See Merger Control in the EEC, 85 (Kluwer, ed. 1988).
35. Concentrations’ trends, technological change, demand trends and barriers to entry 

are factors that primarily address industry conditions.
36. Financial performance, acquisition of firms with small market shares whose com

petitive potential is unique.
37. These two tests are those adopted by the Federal Trade Commission in a statement 

concerning horizontal mergers. See 4 Trade Reg. Rep. (CCH) at 13,200. This 
statement adopts the same attitude as the Department of Justice Merger 
Guidelines.
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Chapter II

A Need For Presumptive Rules

A -  Reasons for Placing the Burden of Proof on the Defendants

We know that a broad list of factors without any defined priority, a sort 
of Chinese menu, will not provide any guidance to business. Relevant fac
tors should be assigned different weights, and further, presumptive rules 
based on a prima facie showing of illegality should be defined in order to 
prevent the control from being a limitless search for any evidence. 
Moreover, the very ambiguous nature of merger -  an ultimate form of col
lusion likely, in certain cases, to release efficiency gains -  suggests that the 
burden of proof is placed on the merging firms. Should merger control be 
competition based, it belongs to those who argue otherwise to uphold the 
burden of proof.

In Alcatel/AEG KabePx, the Commission recalled that there was no le
gal presumption under the Merger Regulation and thus the Commission 
“would have to demonstrate in all cases that effective competition could 
not be expected on structural grounds between the leading companies in a 
highly concentrated market”. In merger cases, this is a heavy burden on the 
Commission.

In the United Kingdom, the presumption is that mergers are not against 
the public interest. Thus, the burden of proof lies with the Commission^9. 
This situation has often been criticized as a heavy charge imposed on ad
ministrative and judicial authorities.

Kenneth George explains why reversing the burden of proof would im
prove the quality of information supplied:

It may be argued that reversing the onus of proof is impractica
ble because acquiring companies have only the most general 
ideas of the benefits that an acquisition may bring. Perhaps this 
explains why so many mergers fail. The fact is that, as matters

38. Alcatel/AEG Kabel, O.J.C. 6/23 of 10.1. 92.
39. See Section 84 (1) of the Fair Trading Act: “In determining for any purposes to 

which this section applies whether any particular matter operates, or may be ex
pected to operate, against the public interest, the Commission shall take into 
account../’.
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stand, acquiring firms do not have a strong incentive to research 
an acquisition before proceeding with a bid. On economies of 
scale, for instance, the evidence presented to the Commission 
often amounts to little more than an assertion that a larger com
pany would be able to compete in home and overseas markets.
A bidding company should be better informed than anyone else 
about the pros and cons of an acquisition, because it should 
have given careful thought to the key issues before launching a 
bid. It would seem reasonable therefore to expect it to be able to 
demonstrate benefit. Changing the onus of proof would be in the 
interest of acquiring firms as well as in the interest of better pol
icy. For it would be a powerful inducement to such firms to 
consider acquisitions more carefully and to produce better 
evidence40.

Given the very large discretionary power allowed by the “Public 
Interest” test, one can understand the reluctance of the United Kingdom of
ficials to shift the burden of proof on the merging firms. But if the EEC 
Merger Regulation is seeking to be predictable and competition based, pre
sumptive rules will be the guarantee of a rational control.

B -  A Rebuttable Presumption of Dominance Based on 
Market Share/Concentration Ratios

It is no longer necessary to stress the importance of these factors in as
sessing mergers. Although they are not the only relevant factors, they are 
the principal indicators of market power. Their function as presumption of 
dominance/market power is justified for procedural and economic reasons.

a -  Nature of the Presumption

Two kinds of issues must be distinguished:
- the concentration ratios test.
- the market share test.

1 -  Presumption of collective dominance based on concentration ratios.
The collusion model is the main feature of the US merger control. The 
question is which statistic model should be used in assessing the risks of

40. Kenneth George, Do We Need a Merger Policy? Mergers & Merger Policy, 299 
(Edited by James A. Fairburn & John A. Kay, 1989).
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collusion. Although the HHI offers some advantages over the four-firm 
concentration ratio41 the difference between the two models is small42.

When reading the economic literature, one notices a relative consensus 
on the critical concentration ratio: a four-firm ratio around 50% or an 
eight-firm ratio around 70%43. Indeed, James Rahl wrote in 1970 that the 
oligopoly problem could be avoided in Europe by prohibiting mergers 
“exceeding a given level of concentration such as a four-firm ratio of 50 or 
60%, or an eight-firm ratio of 70 or 80%” 44.

More recent studies have questioned the relevance of four or eight-firm 
concentration ratios supporting the view that market share is more impor
tant than concentration assessing profitability. Thus, firm dominance is 
also relevant45. This does not deny that concentration and collusion are 
positively related but stresses that a presumption based on concentration 
ratios is not sufficient, and should be rebuttable notably on the evidence of 
absence of barriers to entry and absence of too large a disparity in the size 
of the firms46. Indeed, creating a second or third firm likely to provide 
competition to the market leader should be encouraged but only if market 
concentration is not high, otherwise it would strengthen the risks of collu
sion. In Perrier/Nestlé, the Commission cleared the case, considering that 
the creation of a third force would balance the Nestlé-BSN duopoly. 
Knowing that the duopoly owns more than 80% of the French mineral wa
ter market, it is far from sure that the creation of a third force would in
crease competition.

41. It is quite sensitive to asymmetric market shares. See L. Sullivan, Handbook of the 
Law of Antitrust, 204, at 621 (1977).

42. See F. Scherer, Industrial Market Structure and Economic Performance, 279-280 
(2nd ed. 1980).

43. Rhoades and Cleaver and Schwartzman opt for a critical four-firm ratio about 
50%: see Rhoades & Cleaver, The Nature of the Concentration-Price/Cost Margin 
Relationship for 353 Manufacturing Industries: 1967, 40 S. Econ. J. 90 (1973); see 
Schwartzman, Effect of Monopoly on Price, 67 J. Pol. Econ., 352 (1959).
Meehan and Duchesneau indicate a four-firm ratio of 55% and eight-firm ratio of 
70%: see Meehan & Duchesneau, The Critical Level of Concentration: An 
Empirical Analysis, 22 J. Indus. Econ., 21 (1973).
White indicates a four-firm ratio of 56 to 59%: see White, Searching for Critical 
Concentration Ratio, in Studies in Non-Linear Estimation (S. Goldfeld & R. 
Quant, eds. 1976) at 61.
Sant indicates a four-firm ratio of 47%: see Sant, A Polynomial Approximation 
for Switching Regressions with Applications to Market Structure-Performance- 
Studies, Working Paper No. 8 (FTC Bureau of Economics, 1978).

44. See James Rahl, Competition and Antitrust in American Economic Policy: Are 
There Useful Lessons for Europe? Common Market Law Review, 284, 312 
(1971).

45. See Kwoka, The Effects of Market Share Distribution on Industry Performance, 
61 Rev., Econ. & Stat., 101 (1979).

46. See Pautier, A Review of the Economic Basis for Broad-based Horizontal-Merger 
Policy, The Antitrust Bulletin, 571, 650 (Fall, 1983).
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2 -  Presumption of individual dominance based on market share.
In Philadelphia National Bank, the Supreme Court relied on several 

commentators to define a prima facie illegality based on market share:
Kaysen and Turner suggest that (an aggregate share of) 20% 
should be the line of prima facie unlawfulness; Stigler suggests 
that any acquisition by a firm controlling 20% of the market af
ter the merger is presumptively unlawful: Markham mentions 
25%. Bork's principal test is increase in market concentration, 
and he suggests a figure of 7% and 8%47.

More recently, some authors have contended that a combined market 
share of 30% would be regarded as highly presumpdvely illegal48.

These percentages are close to the 25% of the EEC Merger Regulation 
below which the concentration is presumed compatible with the Common 
Market. Although it is difficult to contend that above this threshold •,% 
merger is deemed to be prima facie illegal, one can certainly admit that 
above this threshold a merger is presumed dominant. It leaves room to 
prove that market share is not sufficient to establish the existence of domi
nance (the merging firms do not have any superior market position) or to 
prove that, although dominant, the merging firms will release countervail
ing effects likely to improve competition and to offset market domination.

Particular attention should be paid to mergers involving the leading firm 
of the market, given the strong relation between market share and prof
itability49. Most commentators share this opinion50. This distrust towards 
leading firms is not new.

In the Alcoa51 tand Continental Can52 decisions, the Supreme Court 
concluded to a virtual prohibition of mergers by a market leader with firms 
in competing industries if (1) the merger involves a leading firm in the 
market, (2) the postmerger share will be large (roughly 25% or. more), (3) 
the acquired firm has more than a de minimis share of the market (roughly 
1%). Although the percentage of market share retained by the US Merger 
Guidelines as a leading firm proviso is higher (pre-merger market share of 
35%), the principles are the same. Thus, even a 1% market share acquisi
tion will be challenged. In the EEC Merger Regulation, any acquisition

47. US v. Philadelphia Nat'l Bank, 374 US 321, 364 No. 41 (1963).
48. See Edwards, Joffre, Kolasky, McGowan, Mendez-Penate, Ordover, Proger, 

Solomon & Toepke, Proposed Revisions of the Justice Department's Merger 
Guidelines, 81 Colum., L. Rev., 1543, 1561-62 (1981).

49. H. Mann, Asymmetry, Barriers to Entry and Rates of Return in twenty-six 
Concentrated Industries, 8 West. Economic Journal, 86-89 (1970).

50. See Areeda & Turner, Antitrust Law, 910d (1980).
51. 377 US 271 (1964).
52. 378 US 441 (1964).
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above 1% by a leading firm holding 25% or more will be deemed as a pre
sumption of strengthening of dominance.

We have seen that market share and concentration ratios play a determi
nant role in the first assessment of market dominance. However, these pre
sumptions of dominance are rebuttable. It belongs to the merging firms to 
prove that market share and concentration ratios overstate the competidve 
impact of the merger and are not conducive to a substantial lessening of 
competition or to a “superior market position”.

b -  Factors Likely to Rebut the Presumption of Dominance
The 25% test and the CR4 or CR8 tests only establish a presumption of 

dominance, that is to say a presumption of individual or collective superior 
market position. This presumption is rebuttable on the showing that (1) 
market definition is not correctly defined; (2) the merger,will not facilitate 
or increase the exercise of market power; (3) the merger will not enhance 
the ability of the firms to collude.

We have seen that factors such as barriers to entry, concentration trends, 
technological changes, demand trends, financial resources and access to 
supply and sales market are relevant to assess individual dominance53. 
Obviously, the presence or absence of barriers to entry will be the most 
important factor in assessing whether merger will facilitate or increase the 
exercise of market power. The other factors, taken separately, will not suf
fice to rebut the presumption. However, besides barriers to entry, another 
factor may be more decisive than the others: equality of firm sizes. Indeed, 
in consideration of these recent empirical studies which contend that the 
market share of the leading firms is as important as concentration, strong 
support should be given to equality of sizes, provided that the number of 
competitors on the market is not too small54.

However, no one denies that concentration remains a factor of risks of 
collusion. Thus, if concentration ratios are reached, merging firms must 
show that the merger will not enhance the ability of firms to collude. In 
addition to the evidence of absence of barriers to entry, other factors such 
as extreme heterogeneity of the relevant product, rapid technological 
change, and the absence of prior horizontal collusion among firms in the 
market make successful collusion more difficult.

However, even if dominance has been proved -  i.e., the merging firms 
own a superior market position compared to the competitors -  this does not 
mean that the merger should be prohibited. Only dominant positions as a

53. See Article 2 (b) of the Merger Regulation.
54. See Kwoka, Antitrust Analysis and the “Cooperative Core”: It's the First Two 

Market Shares that Count, 16 Antitrust Law & Economic Rev., 47, 60 (1984).
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result of which effective competition would be substantially impeded are 
deemed incompatible with the Common Market. This is entirely confirmed 
by the Aerospatiale/De Havilland decision where the Commission analyzed 
explicitly the second part of the test:

In general terms, a concentration which leads to the creation of 
a dominant position may however be compatible with the 
Common Market within the meaning of Article 2 (2) of the 
Merger Regulation if there exists strong evidence that this posi
tion is only temporary and would be quickly eroded because of 
high probability of strong market entry. With such market entry 
the dominant position is not likely to significantly impede ef
fective competition within the meaning of Article 2 (3) of the 
Regulation.

Although the Commission seems to circumscribe the defense to the 
showing of potential competition, the wording of Article 2 (3) of the 
Regulation is not so restrictive. Any other structural criteria laid down in 
Article 2 (1) (a) and likely to show that dominance will not lead to the im
pediment of effective competition may come into play. Indeed, if the merg
ing firms can prove that, notwithstanding the dominant position, the 
merger will also improve the competitive conditions and that such an ame
lioration will balance or will even overcome the detrimental effects of 
market domination, the merger will be legal. This is consonant with Article 
2(1) (a) which sets forth that the notion of compatibility must be found by 
taking into account “the need to preserve and develop effective competi
tion within the Common Market in view of, among other things, the struc
ture of all the markets concerned”. Thus, it is not dominance as such which 
is condemned but the degree of dominance reached, that is to say the extent 
to which market domination can be offset by countervailing positive ef
fects on competition.

C -  A Limited Trade-Off System

Under Article 1 (3) of the first Commission's proposal55 an exemption 
could be given to a merger which hinders effective competition if the 
merger is “indispensable to the attainment of an objective which is given 
priority treatment in the common interest of the Community”. Such a gen
eral trade-off system would allow the exception to become the rule and 
would jeopardize the predictability and the workability of EEC merger

55. Proposal for regulation (EEC) of the Council on the Control of Concentration 
between Undertakings, Doc. Comm. (73) 1210 final of 18 July 1973, Official 
Journal No. C 92 of 31 October 1973, p. 1.
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control. Thus, if a trade-off system is to be applied, strict conditions should 
be respected.

a -  Reasons for a Trade-Off System

Many reasons militate in favour of a trade-off system. If one refers to 
Article 2 (1) (a), it makes sense to analyze the effects of a merger in the 
different relevant markets. Assuming that the merging firms are actual or 
potential competitors on different geographic and/or product markets and 
that the merging firms create a dominant position in one market but in
crease competition in another, it seems fair to consider both aspects in or
der to assess whether the merger increases more than it impedes effective 
competition. This analysis of the costs and benefits of a merger participates 
in the improvement of market integration. Indeed, mergers can play a de
terminant role in the achievement of market integration through economies 
of scale, cross-border transactions, market for corporate control, equality in 
firms' size and reorganization of declining firms and industries. However, 
such “defense” must be subject to strict conditions.

b -  Conditions for a Cost-Benefit Analysis: A Limited Trade-Off

The high turnover threshold set forth by the Merger Regulation already 
constitutes a favourable presumption towards mergers. Thus, any addi
tional defense should be strictly envisaged.
1 -  a mere expectation of potential benefits will not suffice to offset the 
effects of market domination.

Whatever the difficulties in identifying and qualifying the efficiency 
gains, it seems justified to place the burden of proof on those who claim to 
offset the effects of market domination by the showing of increased effi
ciency. Under Article 85 (3), the Commission has too often believed in the 
benefits claimed by the parties without really double-checking whether 
these economies of scale, these research and development facilities, these 
rationalizations of production or distribution capacity will be realized and 
will directly benefit consumers over time.

The Commission is not yet ready for an efficiency defense. Indeed, in 
the merger cases examined up to now, the Commission's analysis of the 
synergies has not been very detailed and lacked explanations as to their ef
fects on competitors. For instance, in the Aerospatiale/De Havilland case, 
the Commission noticed that the merger will not produce any economies of 
scale in production but it did not say whether other types of efficiencies 
would occur. In the future, the Commission would be well advised to ask 
itself whether:
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1 -  efficiencies should be taken into account against the merged firms if 
they are to the detriment of its competitors although they are beneficial to 
consumers.

2 -  efficiency gains in the same market as the merger could offset or pre
vent an anticompetitive result in that market.

3 -  efficiencies could be achieved through other means and if not whether 
they clearly outweigh any increase in market power.

So far under the Merger Regulation, entry conditions have played a de
terminant role not only for the definition of the relevant market but also as 
a non-market share factor likely to rebut a presumption of dominance. 
However, entry conditions will also be relevant as a defense once domi
nance has been proved. This, again, raises the question of the onus of 
proof. Indeed, if it is quite easy to identify the degree to which they are 
substitutes for the product in question and the presence or absence of com
petition from imports (although the Commission should not accept at face 
value that a market is contestable), it is much more difficult to identify po
tential new entrants and their effects on the merger. Those advancing such 
arguments will be required to substantiate them. The Commission should 
not be satisfied with the argument that the mere existence of potential en
trants, even if entry does not actually occur, is sufficient evidence that 
strategic behaviour cannot be exercised. As stated by Judy Whalley:

We are concerned with the likelihood of such entry: would it 
occur rather than could it occur, thus taking into account the 
economic feasibility and desirability of entering the market, as 
well as the technological capability of doing so-̂ 6.

This is the conclusion reached by the Commission in the 
Aerospatiale/De Havilland case. After having estimated that the EEC com
bined market share was around 70%, the Commission analyzed the poten
tial competition alleged by the parties. Boeing was the only US competitor 
which, with the sale of De Havilland, was no longer doing business in this 
market. Japanese firms were not planning to enter this low technology 
market. Other firms were either financially depressed or incapable of sup
plying on a world-market scale. Significant economic and technical con
straints prevented airlines from switching from one manufacturer to an-

56. Judy Whalley, Deputy Assistant Attorney General, After the Herfindahls are 
Counted; Assessment of Entry and Efficiencies in Merger Enforcement by the 
Department of Justice, IV 800, 90, at 10.
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other. Thus, the very limited cross-elasticity of demand made market entry 
even harder.

As far as a failing company defense is concerned, two types of situation 
must be distinguished. If the market is so concentrated that only the leading 
firms have the resources to acquire a failing company, any acquisition of a 
failing company as a result of which the acquiring firm becomes the sec
ond largest firm and prevents the market leader from acquiring the failing 
firm should be welcome. But in a competitive market or in a loose 
oligopoly, the acquisition by the leading firm of a failing company should 
be closely examined for it prevents other competitors from fighting for the 
failing company’s market share. This is the opinion of the German Federal 
Cartel Office which, as a rule, will not allow a merger between the market 
leader and a failing company unless this merger will clearly improve the 
conditions of competition in another market that is, not the one where it is 
dominant57.

We think that a defense based on equality of size should be envisaged. 
This defense would allow the merging firms to prove that the merger is 
likely to increase the equality of firms' size. This will echo recent empirical 
studies suggesting that having a substantial second firm would decrease the 
profitability of the market leader58. However, such a defense would not 
offset the effects of market domination where the relevant market is highly 
concentrated (i.e., CR4 > 80%). Indeed, in that case, the equality of firms' 
size will dramatically increase the risks of collusion.

2 -  A trade-off system only if the benefits to be gained from the merger 
cannot be obtained by less restrictive means

This is the wording adopted under Article 85 (3) of the Treaty of Rome. 
Whatever the safeguards given by the merging firms about the benefits of 
the merger, these benefits are often mere suppositions about the future and 
may be thwarted by “X-inefficiencies” resulting from the merger of two 
competitors. Thus, the parties should be required to prove that the merger 
route was more advisable than other ways, such as joint venture, coopera
tive agreement or internal growth. For instance, where demand is growing 
quickly, internal growth may be an incentive to invest in R & D or in ca
pacity extensions. On the contrary, in a declining industry, the merger 
route will be more convenient given the difficulties in entering the market. 
But, as a general rule, internal growth should not be considered as a pass-

57. See Klaus J. Hopt, Merger Control in Germany, Discussion Report from European 
Merger Control, 92-93 (1982).

58. J. Kwoka & D. Ravenscraft, Cooperation vs. Rivalry: Price-Cost Margins by Line 
Business, Working Paper No. 127 (FTC Bureau of Economics, 1985).
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port to innovation and efficiencies even if merger is a quicker and safer 
route to market power.

3 -  Countervailing benefits must be competition based
This is certainly the crucial issue of this trade-off system. The competi

tion-oriented test provided for in the Merger Regulation might mean that 
even in times of recession and of increasing numbers of failing firms, con
siderations such as the protection of certain regions or the development of 
international competitiveness are irrelevant. Following this hypothesis, the 
Merger Task Force should only be worried about the competitive structure 
of all the markets concerned and not about the advantages for the economy 
as a whole. Thus, a merger which would create or strengthen a dominant 
position in a region considered as a substantial part of the Common Market 
could not be declared compatible with the Common Market by showing 
that the merger would give the merging firms a similar size to that of po
tential competitors in other regions. For the same reasons, a merger which 
would significantly impede effective competition in the Common Market 
but which would enable merging firms to compete in international markets 
with US and Japanese firms should be prohibited.

Nevertheless, Article 2 of the Regulation also commands that actual or 
potential competition from firms located either within or without the 
Community be taken into account in assessing the compatibility of a 
merger with the Common Market. This may mean that regional and inter
national competitiveness are also relevant factors. Whatever the exact 
wording of Article 2, the answer is unambiguously given by Recital 13 of 
the preamble: EEC competition must be placed “within the framework of 
the achievement of the fundamental objectives referred to in Article 2 of 
the Treaty, including that of strengthening the Community's economic and 
social cohesion, referred to in Article 130 (a)”. Thus, competition policy 
seems merely to contribute to the attainment of the fundamental objectives 
of the Treaty. Sir Leon Brittan, speaking about Recital 13 of the 
Regulation, stated:

Of course, we all seek to encourage economic development in 
the poorer areas of the Community. Indeed, we believe that 
competition policy has an important role to play in bringing co
hesion about. It would be retrograde and patronizing to want to 
shelter the Community's poorer regions from competition at a 
time when all over Europe, within and outside the Community's 
frontiers, people are crying out for the efficiencies and choice 
which only a market economy can bring alongside democratic 
political structures. Competition will lead to cohesion and the
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dynamics of the Community's integration process require that 
merger policy be part of that general movement^.

No question about it, political interest will be reflected by the 
Commission. However, the need to preserve effective competition comes 
first among all the objectives of the EEC merger control and this is the test 
to be applied by the Merger Task Force. Accordingly, the advantages for 
the economy as a whole -  balance of payment, preservation of jobs, inter
national competitiveness and similar corporate power throughout the 
Community -  should be envisaged by the collegiate body of 17 
Commissioners which has the final say. But these factors should be exam
ined separately from competition criteria as tie-breakers where, after the 
MTF investigation, it is still very difficult to assess the merger effects on 
competidon grounds.
In order to eliminate as much as possible political pressures during the in
vestigation, the Merger Task Force should become an independent agency 
assessing mergers by a purely competitive yardstick. The Merger Task 
Force decisions which will prohibit the deal on competition grounds could 
be reviewed by the Commission whose scope of action enables it to exam
ine other factors before making the final decision. This new model should 
meet the approval of firms which will be much better off if the EEC 
merger control relies on clear principles and procedures. Some scholars 
may think that this independence agency will be subject to the same politi
cal influences. This may be so but the creation of an independent agency 
will be a unique opportunity for the Commission to give a new breath to 
EEC antitrust policy.

59. See Sir Leon Brittan, Competition Policy in the European Community: The New 
Merger Regulation, New York, 6 (26 March 1990).
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Conclusion

On the whole, the 24 months of operation under the Merger Regulation 
appear rather satisfying. Although two years is a short period of time, it is 
possible to draw some generalities about the EEC merger control.

The decisions adopted so far by the Merger Task Force reveal a certain 
degree of coherence between the US and the EEC approach. First of all, the 
standard of the Merger Regulation is competition based. In the 
Aerospatiale/De Havilland case, the Commission did not yield to the pres
sure exercised by several Member States. In the recent Nestle/Perrier case, 
the Commission recalled the importance it attaches to market structure and 
the risks .resulting from duopolies. The two Renault/Volvo and Fiat/FNH 
decisions pave the way to a concept of dominance in tune with the US con
cept of market power (ability to maintain price above a competitive level 
for a significant period of time). Although market share is a very important 
criteria, barriers to entry, either at a prosecutorial stage or as a defense once 
dominance has been proved (Aeropsatiale/De Havilland), become the main 
factor for assessing the effects of the merger.

This does not mean that political considerations did not come into play 
in the assessment of certain mergers. In the MBB/Aerospatiale case, the 
Commission cleared the merger without a full investigation, accepting at 
face value potential competition claimed by the parties. Although Sir Leon 
Brittan contended that world competitiveness could not justify a dominant 
position in the EEC, it is not clear whether a world-wide oligopolistic mar
ket could not allow the promotion of European champions.

Thus, industrial policy will play a non-negligible role in assessing merg
ers. This is not surprising since the objective of the Treaty is to maintain 
and develop effective competition in order to ensure the achievement of the 
fundamental aims of the Economic Community, such as social, regional 
and technological policies likely to promote Market Integration. Hence, the 
debate according to which competition policy is to overcome industrial 
policy is quite an incorrect one. The real matter is to separate as clearly as 
possible competition issues from political issues in order to make the con
trol as rational and predictable as possible. Clear political concerns 
(balance of payment, employment, regional development, international 
competitiveness) should come into play only once competitive effects have 
been examined. But the analysis of the efficiencies released by the merger
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(and a failing company defense can be assimilated to one of them) belongs 
to the competition test. This makes sense. The market power obtained by a 
merger on one market may be compensated by the efficiencies released and 
thanks to which competitive conditions may be improved on another 
market.

Regarding the economic analysis of the merger effects on competition, a 
few weaknesses have arisen. No doubt about it, mergers at EEC level bene
fit a positive presumption. Only eight mergers have been fully investigated 
and one prohibited out of seventy notified mergers. Even mergers in highly 
concentrated markets were cleared without full investigation 
(Renault/Volvo, Aérospatiale/MBB). One of the reasons for this permis
siveness is to be found in the laxist attitude towards oligopoly and its 
corollary: tacit collusion. Indeed, so far the Commission has ignored the 
oligopoly issue, and particularly the collusion risks resulting from market 
concentration. Although the Commission considered the duopoly issue in 
the Nestlé/Perrier case, it did not consider that three firms owning more 
than 80% of the market could successfully collude. To the contrary, in 
most Commission decisions, competitors have been viewed as counter
powers to individual or duopoly dominance ignoring that, in concentrated 
markets, competitors may have no interest in meeting competition. Yet, 
most economic studies show that collusion risks as much as individual 
dominance should be assessed when assessing mergers.

Several countries (i.e. US, Canada, France, FRG) have adopted a collec
tive dominance test. Some of them (like FRG) use presumptive rules based 
on market share and concentration ratios to assess the level of market con
centration before and after the merger. Although mathematical tests can be 
arbitrary, they provide legal certainty to the undertakings. This is very im
portant in the merger field where the operations are irreversible. A pre
sumptive rule based on market share will shift the burden of proof on the 
defendants while giving more weight to a defense system. Since mergers 
are not cartels, it seems fair not to apply a “Per Se” prohibition. But effi
ciencies are easily made and too often too easily believed. The proof pre
sented by the parties to the Commission often amounts to little more than a 
pure affirmation that firms will be able to face international competition. 
The merging firms would have to produce better evidence of economies of 
scale.

The oligopoly problem is still obscured by the market definition issue. 
Under the Merger Regulation, most markets have been defined along na
tional boundaries. One of the most mentioned reasons is the national buy
ing preference which is the result of technical differences from one 
Member State to another. However, this national market division may am
plify oligopolistic market partitioning between national monopolies. Here,
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monopolies become stronger by refusing international competition and by 
retrenching behind national boundaries. In the hypothesis, the Commission 
will have to face a juxtaposition of national champions, tacitly sharing the 
market. By focusing on the creation or strengthening of a dominant posi
tion on a national market, the Commission ignores market partitioning. In 
the advent of the Single Market, market definition should be less preserv
ing in order to fit with economic reality.

Some authors fear that the impact of the Merger Regulation be consider
ably reduced by the strengthening of national merger control. They contend 
that the exceptions to a one-shop system may be used by the governments 
to justify national industry policy claims. Today, most European Member 
States have national merger rules and they are becoming more active on 
that issue. However, the risks of derogation to a one-shop principle have 
been very weak so far. Out of seventy-two deals examined by the 
Commission, only three requests have been made, two were refused and 
one referred. Indeed, on 12 February 1992, the proposed Steetley/Tarmac 
Joint Venture was referred by the Commission to the Office of Fair 
Trading (OFT) because the market was really a local one and the joint 
venture limited in its operations within the United Kingdom. In the other 
two cases, the Commission refused to refer to the German Federal Cartel 
Office, and dealt with distinct market issues itself. This proves that the re
ferral is to remain, in the Commission's mind, exceptional and the one-stop 
control the basic rule. It is important from a rational point of view that 
companies keep relying on the Commission as the unique competent au
thority once thresholds are met. Lowering the thresholds to two billions 
ECU would be very useful to prevent jeopardizing as much as possible the 
one-stop principle and to supersede the uncertainties resulting from the 
application of several national laws.

It took time, more than fifty years, before the US authorities issued 
guidelines on the substantive test of merger control. And since then, these 
first guidelines have been reviewed twice and largely modified in their 
content. One cannot expect the Commission to adopt guidelines before it 
has developed its case law. One cannot expect, at least for the time being, 
mathematical guidelines such as the Herfindahl Index or concentration ra
tios. Such tests will need to be applied once the oligopoly issue is clearly 
recognized ia no ambiguous terms by the Commission and the Court. The 
recent Nestle/Perrier decision paves the way to such a new approach. 
Without such a control, the Commission will be lacking its basic principle: 
Market Integration.
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