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Biographie
Né le 17 novembre 1922 à Constantinople (Turquie), de nationalité française,
M. Emile Noël est ancien élève de l’Ecole normale supérieure de Paris
(section sciences) et licencié en sciences physiques et mathématiques de
l ’université de Paris. Il est docteur honoris causa de l’université nationale
d’Irlande, des universités d’Edimbourg, Urbino, Marmara (Turquie), Kyoto,
Georgetown et Braga (Portugal). Secrétaire de la commission des Affaires
générales de l’Assemblée consultative du Conseil de l’Europe de 1950 à
1952, M. Noël a été, de 1952 à 1954, directeur du secrétariat de la commis
sion constitutionnelle de l’Assemblée ad hoc, chargée d’élaborer un projet de
traité de Communauté politique européenne. De 1954 à 1956, M. Noël a été
le chef de cabinet de M. Guy Mollet, alors président de l’Assemblée consul
tative du Conseil de l’Europe, et en 1956-1957, chef de cabinet puis directeur
adjoint du cabinet de M. Guy Mollet, président du Conseil en France. En
1958, il a été nommé secrétaire exécutif de la Commission de la Commu
nauté économique européenne. De 1967 jusqu’en septembre 1987, il a été
secrétaire général de la Commission des Communautés européennes. Il a été
président de l’Institut universitaire européen de 1987 à 1993. M. Noël est
professeur honoraire de l’Université libre de Bruxelles, de l’université Fudan
à Shanghai et de l’université du Sichuan (République populaire de Chine). Il
est secrétaire général honoraire de la Commission des Communautés euro
péennes et président honoraire de l’Institut universitaire européen.
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Principales publications
- «Comment fonctionnent les institutions des Communautés européennes»,
«Working Together», (Direction de l ’Information des Communautés
européennes) (1963 et diverses rééditions).
- La fusion des institutions et la fusion des Communautés européennes
(Editions «Université de Nancy») (1965).
- Le comité des représentants permanents (Institut d’études européennes Université libre de Bruxelles) (1966).
- (en collaboration avec M. Henri Etienne) «Quelques aspects des rapports
et de la collaboration entre le Conseil et la Commission» (Institut d’études
européennes - Université libre de Bruxelles) (1966).
- (en collaboration avec M. Amphoux) «Les Commissions», Le droit des
Communautés européennes (Editions Larcier - Bruxelles) (1969).
- «Les problèmes institutionnels de la Communauté élargie» (Editions
CEDAM «La Comunità intemazionale» - Roma) (1972).
- «Le pouvoir d’initiative de la Commission» (Institut d’études euro
péennes - Université libre de Bruxelles) (1972).
- «The Commission’s Power of Initiative», Common Market Law Review
(1973).
- «The External Relations of the EEC and its Internal Affairs», Govern
ment and Opposition - London (1975).
- «Some Reflections on the Preparation, Development and Repercussions
of the Meetings between Heads of Government», Government and Opposi
tion - London (1976).
- Relations between the Community and Turkey (Editions Hacettepe
University - Ankara) (1976).
- «Les rouages de l’Europe» (Editions Labor/Nathan) (1976).
- «The European Community: how it works» (Office des publications des
Communautés européennes) (1979).
- «Reflections on the State of the European Community at the End of the
Seventies», Government and Opposition - London (1980).
- La Communauté européenne: quel avenir? (conférence faite devant
l’Institut royal des relations internationales) (1984).
- Situation et perspectives de la Communauté européenne (rapport présenté
au XIIIe Congrès mondial de l’Association internationale de science poli
tique) (juillet 1985).
- «The Community to-day», Government and Opposition - London (1986).
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- Le Parlement face à la Commission (dans «Le Parlement européen dans
l’évolution institutionnelle», collection dirigée par l’Institut d’études euro
péennes de Bruxelles) (1987).
- «The Single European Act», Government and Opposition - London
(1988).
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Perspectives de développement de l’Union
européenne*
Je voudrais, avant tout, remercier les directeurs de l’Académie de droit
européen de leur amicale invitation à prononcer cette conférence introduc
tive, et dire aussi mon plaisir de me retrouver dans le cadre de l ’Institut uni
versitaire européen. Comme j ’ai eu l’occasion de le faire à de précédentes
sessions de l’Académie, j ’aimerais, par cet exposé, contribuer à situer vos
travaux sur le droit européen dans le contexte présent de la politique europé
enne et de l’action des Institutions communautaires et dans les évolutions
prévisibles de demain. Puis-je espérer qu’un tel éclairage vous soit de
quelque utilité.
***

Parler des perspectives de développement de l’Union européenne - dans le
concret - n ’est pas chose aisée aujourd’hui. La Communauté ou l’Union est
en effet en crise, une crise latente, peu spectaculaire, mais qui n’a pas cessé
de la miner depuis bientôt deux ans. C’est une de ces maladies de langueur
dont les poètes romantiques étaient si friands au siècle dernier, mais qui n’est
pas de mise à notre époque où nous privilégions les beautés saines,
vigoureuses et sportives.
Le traité de Maastricht, du moins les péripéties qui ont marqué sa ratifica
tion, a été sinon la cause, du moins le révélateur de la crise, et celle-ci s’est
développé au fil des mois, avec des périodes de rémission et avec des
rechutes, sans que son issue soit claire.
Comment Maastricht, qui visait à approfondir l’intégration européenne et
à rendre plus ouvert et moins technocratique son fonctionnement a-t-il pu
conduire à un tel résultat? Ce traité est le fruit de deux négociations juxta
posées, qui se sont déroulées de manière quasi-indépendante, même si les
ministres des Affaires étrangères étaient censés les coordonner. La négocia
tion sur l’union économique et monétaire avait été préparée de longue date et
a été menée avec rigueur sous l’autorité des ministres des Finances. Elle a
conduit à établir une véritable «forteresse monétaire» au centre de la
Communauté. Les négociations sur l’union politique, largement improvisées,
n’ont pas permis de surmonter les principales oppositions entre les Douze et
ont abouti à des dispositions «politiques» diffuses et, sur les sujets les plus
importants, de peu de substance. Un tel traité ne pouvait que susciter hésita
tions et controverses lorsqu’il a été soumis à un débat ouvert devant l’opinion
Les opinions présentées dans cet exposé ont un caractère personnel et n ’engagent en rien
la Commission des Communautées européennes.
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publique. Tel a été le cas lors de la cam pagne pour le prem ier référendum
danois. Le vote n ég atif des citoyens danois a eu un énorm e retentissem ent
dans toute l ’Europe. Le processus de ratification en a été profondém ent m a r
qué, au travers des longues péripéties référendaires, parlem entaires ou ju r i
dictionnelles q u ’il a rencontrées. Tout s ’est passé com m e si, par-delà les in 
com préhensions que suscitait le texte de M aastricht, les opinions publiques
des Douze avaient la révélation du passé, et cela a conduit à une rem ise en
cause de ce passé, c ’est-à-dire de ce qui avait été patiem m ent établi et o rg a 
nisé au cours des quarante précédentes années, de m anière publique certes,
mais sans que le citoyen ordinaire en ait véritablem ent pris conscience.
La crise ainsi am orcée s ’est progressivem ent approfondie, pour partie en
raison d ’événem ents extérieurs à la Com m unauté elle-m êm e. Elle a au jo u r
d ’hui trois composantes: économ ique et sociale, politique et institutionnelle.

Une composante économique et sociale
Il suffit de rappeler la crise m onétaire qui a ébranlé le systèm e européen à
partir de l ’autom ne 1992, crise qui a été précipitée par les incertitudes sur la
ratification du traité de M aastricht. La Com m unauté s ’est vu en m êm e tem ps
reprocher de ne pas fournir de réponse crédible à la m ontée du chôm age en
Europe - et cela avec quelque injustice, dans la m esure où, par-delà les fa c 
teurs m acro-économ iques, les réponses se situent beaucoup plus au niveau
national ou local, ou encore dans le com portem ent des entreprises. Sans
ignorer l ’intérêt de certaines initiatives com m unautaires, on doit adm ettre
que la Com m unauté ne détient pas de rem ède m iracle en ce domaine.
Crise m onétaire et chôm age ont m asqué le succès de 1’«o b jectif 1992»,
c ’est-à-dire la m ise en place effective du m arché intérieur à la fin de 1992.
A ujourd’hui, le m arché intérieur est m êm e perçu, dans quelques m ilieux,
plus comme une m enace que com me un instrum ent de progrès.

Une composante politique
L ’U nion européenne paie chèrem ent de s ’être engagée à la légère, il y a trois
ans, dans l ’affaire yougoslave, sans avoir au préalable dégagé une ligne p o li
tique commune et sans avoir fixé ses objectifs et ses m oyens d ’action. M êm e
si ce constat d ’échec n ’est pas limité à la seule U nion européenne, l ’efface
m ent et l ’im puissance de l ’Europe affectent gravem ent la crédibilité de la
«politique étrangère et de sécurité com m une» proclam ée à M aastricht.

Une composante institutionnelle
Le Conseil européen de Lisbonne a pris, en ju in 1992 (sans doute po u r aider
B ritanniques et Danois), la décision erronée de se borner à des adaptations
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«arithmétiques» des institutions, à l’occasion de l’élargissement à quatre
pays. L’exigence de la Grande-Bretagne (et de l’Espagne) de geler la mino
rité de blocage a mis en évidence la gravité de la faute qui avait été commise
et les risques de dérive qu’elle comportait. Ils n’ont pas été écartés par le
«compromis de Ioannina» qui a mis fin à cette mini-crise, mais non au
malaise qu’elle a créé. Nous en reparlerons.
Ai-je besoin de dire que cette querelle fait bien mal augurer les résultats
possibles de la Conférence intergouvemementale de 1996 et ce que pour
raient être les réformes à introduire pour que la Communauté puisse s’élargir,
dans les prochaines années, à d’autres pays européens, et particulièrement
aux pays de l’Europe centrale et orientale?
La crise présente n’est certes pas la première que connaît la Communauté,
et celle-ci les a jusqu’ici surmontées - plus ou moins douloureusement - et a
même su en tirer profit pour de nouveaux progrès. J’espère que ce sera aussi
le cas aujourd’hui.
C’est, me semble-t-il, la pleine exploitation des potentialités du traité sur
l’Union européenne qui est le principal, sinon le seul, instrument à la disposi
tion de la Communauté pour dominer sa crise et en sortir.
Le processus mis en place par ce traité est progressif et il appartiendra
aux institutions de lui donner plein effet au cours des prochaines années.
Cette intervention des institutions est un facteur dont l’importance est trop
souvent négligée à l’extérieur. C’est dire l’importance des dispositions
politico-institutionnelles du traité. Autant les négociateurs ont été timides sur
les volets dits «politiques» (ce qu’on appelle le deuxième et le troisième
piliers de l’Union européenne), autant ils ont été novateurs pour l’union
monétaire et, dans une certaine mesure, pour le fonctionnement de la
Communauté proprement dite.
***

Parlons d ’abord de la «politique étrangère et de sécurité commune», le prin
cipal des nouveaux piliers de l’Union européenne. Les négociations de 1991
n ’ont pas permis de surmonter les profondes oppositions entre les Douze.
Comme en 1985, pendant la négociation de l ’Acte unique, la GrandeBretagne, avec l’appui de plusieurs autres pays, a catégoriquement rejeté
toute «communautarisation», ou même tout début de «communautarisation»
de la politique étrangère et de la politique de sécurité, contrairement à ce
qu’avaient souhaité la plupart des «pays fondateurs». Les compromis ont été
obtenus au plus bas niveau, celui du langage. Le traité proclame, certes,
qu’«il est institué une politique étrangère et de sécurité commune» (article J)
et en définit les objectifs. Toutefois la mise en œuvre de cette politique ne
résultera que d’«actions communes» qui devront être décidées à l’unanimité
dans tous leurs éléments. Un seul assouplissement obtenu en dernière heure
est que, dans le déroulement d’une action commune, le Conseil peut -
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toujours à l’unanimité - définir les questions au sujet desquelles les décisions
pourront être prises à la majorité.
Que peut-on penser d’une politique commune, particulièrement dans un
domaine à évolution rapide, comme la politique étrangère, qui doit être dé
cidée et gérée unanimement entre douze (et bientôt seize) pays, si ce n’est
qu’il s’agit en réalité d’une non-politique ?
En d’autres termes, en dépit d’un langage éclatant, le traité de Maastricht
se limite à confirmer et à consolider ce qui a déjà été réalisé dans la coopéra
tion politique, depuis 1970, avec quelques aménagements de procédure inté
ressants, mais qui restent de portée limitée. Tel avait déjà été le cas avec
l’Acte unique européen. Etait-il sage d’afficher des ambitions aussi hautes
(une politique étrangère commune) sans se donner les moyens de les attein
dre? Il reste à espérer que la pression des événements extérieurs, dans un
continent gravement menacé par l’instabilité, contraindra les Douze (ou les
Seize) à s’entendre plus que dans le passé, en approfondissant leur coopéra
tion, en ciblant mieux leurs objectifs et en se donnant les moyens de leur
politique. C’est le seul espoir de surmonter le scepticisme qu’a engendré
dans l’opinion le trop grand décalage entre les intentions affichées et les
actions effectives.
***

Les dispositions institutionnelles relatives à la Communauté proprement dite
sont plus imaginatives, et on peut en escompter, à terme, une transformation
en profondeur du comportement des institutions et de leur image dans l’opi
nion publique.
Avant tout, les pouvoirs du Parlement européen sont sensiblement accrus,
notamment par l’introduction dans le processus législatif d’une procédure de
«co-décision» (sans que ce mot soit utilisé) et par un rôle important donné au
Parlement dans la désignation du président de la Commission et de la
Commission toute entière.
La co-décision Parlement-Conseil est une revendication ancienne du Par
lement élu (et même sa revendication principale). C’est la revendication de
disposer d’un pouvoir égal à celui du Conseil de ministres dans l’élaboration
et l’adoption de la législation européenne.
Les nouvelles dispositions du traité sur l’Union européenne sont le fruit
de compromis difficiles, ce qui explique leur complexité et leur manque de
clarté, mais elles correspondent à une avancée véritable. Elles s’appliquent à
une quinzaine de domaines, et notamment à tout ce qui est lié à la mise en
place ou à la gestion du marché intérieur. Après les deux lectures déjà
prévues dans la procédure de «coopération», couramment appliquée depuis
1987 à la suite de l’Acte unique européen, et si une divergence subsiste entre
Conseil et Parlement, un «comité de conciliation» paritaire est réuni pour dé
gager une formule d’accord qui devra être approuvée (sans possibilité de
modification) et par le Conseil et par le Parlement.
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Ces dispositions équilibrées sont malheureusement «polluées» par la pos
sibilité d ’une «troisième lecture» qui permettrait au Conseil, en l’absence
d ’accord dans le comité de conciliation, de passer outre et de décider seul,
sous réserve que le Parlement ne rejette pas cette décision à la majorité abso
lue de ses membres, option politiquement difficile pour le Parlement. Espé
rons que, dans la pratique, cette clause - génératrice de conflits - ne sera
qu’exceptionnellement utilisée.
Dès à présent, une centaine de propositions sont en discussion sur la base
de la nouvelle procédure. Un certain nombre d’entre elles (certes, d’impor
tance mineure) ont fait l’objet d’un accord commun, sans recours au comité
de conciliation. Dans quelques cas, le Parlement n’a pas suivi les amende
ments trop volontaristes de ses commissions compétentes, et ce réalisme
politique a permis l’accord. Plusieurs comités de conciliation ont déjà été
réunis sur des dossiers sensibles et de premiers accords sont intervenus. Le
plus important a porté sur l’adoption du prochain programme-cadre de
recherche et de développement technologique (1995/99). Les représentants
des deux institutions dans le comité de conciliation ont montré un réel souci
d’accord. La Commission et la présidence du Conseil ont été des médiateurs
actifs et constructifs. Tout n’est pas aplani pour autant (notamment les
sérieuses divergences de vues sur la «comitologie»), même si ces premiers
pas sont un indice favorable pour l’avenir.
Les nouvelles règles sur la nomination de la Commission sont peut-être
plus importantes encore. Dorénavant et, pour commencer, lors du prochain
renouvellement de la Commission, en janvier 1995, le Parlement sera consul
té avant la désignation du futur président de la Commission. Il aura ensuite à
approuver la composition de la Commission avant que celle-ci ne soit
formellement nommée par accord commun des gouvernements.
Cette double disposition donne un pouvoir véritable au Parlement. On
peut légitimement penser que les gouvernements hésiteront à passer outre à
un avis négatif du Parlement à l’encontre du «président pressenti», ce qui
pourrait conduire au rejet de l’ensemble de la Commission proposée, lors du
stade final de la procédure.
Le traité de Maastricht porte également à cinq ans la durée du mandat de
la Commission, en sorte qu’elle corresponde à celle du mandat du Parlement.
De nouveaux types de rapports vont ainsi s’établir entre Parlement et
Commission. La stature politique de la Commission sera renforcée: elle aura
été élue, et non plus simplement nommée. En même temps, la capacité de
contrôle du Parlement sur la Commission sera considérablement accrue. Le
vote d’une motion de censure cessera d’être une hypothèse académique, dès
lors que le Parlement sera à même d’influencer largement le remplacement
d’une Commission qu’il aurait censurée.
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Ces deux changements - l’introduction de la co-décision et la nouvelle
procédure de nomination de la Commission - conduiront, à moyen terme, à
une transformation en profondeur du système institutionnel. Le rôle de la
Commission dans le processus législatif sera probablement réduit au bénéfice
du Parlement. Le comportement d’une Commission, davantage politique,
sera différent, aussi bien vis-à-vis du Conseil que vis-à-vis du Parlement. Le
Parlement sera appelé à jouer un rôle de plus en plus important, comme colégislateur à l’intérieur de la Communauté, et aussi dans les relations exté
rieures de la Communauté, du fait de l’exigence d’un avis conforme de sa
part sur tous les accords internationaux importants que conclura la Commu
nauté (pouvoir déjà introduit par l’Acte unique, dont la portée a été étendue
par Maastricht).
Certes, quelques crises seront inévitables avant que le nouvel équilibre
entre institutions se mette en place, mais, avant la fin de la décennie, cet
équilibre sera très différent du classique «dialogue Commission-Conseil» qui
a caractérisé le fonctionnement de la Communauté depuis près de quarante
ans. Le dialogue Parlement-Conseil sera l’élément nouveau et la Commission
devra faire preuve de dynamisme et de créativité politique pour y trouver sa
place, et ne pas se faire supplanter par la présidence du Conseil.
Il appartiendra au nouveau Parlement, élu il y a une quinzaine de jours,
de mettre en œuvre ces nouvelles dispositions et, surtout, de leur donner leur
pleine portée. La dernière prestation du Parlement sortant n’avait guère été
convaincante lorsque, sous la pression des gouvernements des Douze (ainsi
que des quatre pays candidats), il avait donné, toutes affaires cessantes, son
avis conforme aux quatre accords d’élargissement avant de se séparer. Après
avoir inlassablement répété qu’un renforcement institutionnel était indispen
sable en même temps que cet élargissement, il a dû se résigner à endosser le
médiocre «compromis de Ionnanina». Que ce vote ait été qualifié
d’«historique» par les médias dissimule mal la faiblesse de l’institution face
aux gouvernements.
Je ne crois pas que le Parlement issu des élections des 9/12 juin aura des
orientations très différentes du précédent, s’agissant des grandes lignes de la
politique européenne. Mis à part la Grande-Bretagne, le scrutin proportionnel
a considérablement amorti les changements. La demi-entente du groupe des
Socialistes européens et du groupe du Parti populaire européen (démocratechrétien) devrait continuer d’être le facteur décisif lors des votes importants.
Le Parlement sortant s’était montré singulièrement prudent en ce qui
concerne le futur institutionnel de la Communauté (en témoigne son refus de
se prononcer sur le projet de «constitution européenne») et cette prudence
devrait être encore accentuée demain, mais, en contrepartie, il faut s’attendre
à ce qu’il défende vigoureusement ses droits et cherche à tirer le meilleur
parti des procédures nouvelles.
***
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Ce sont les chapitres consacrés à l ’Union économique et monétaire qui sont
les plus riches en nouveautés, et particulièrement les clauses relatives à la
Banque centrale européenne. Celle-ci disposera, quand elle sera mise en
place, on peut l’escompter avant la fin de cette décennie, de pouvoirs consi
dérables pour la gestion de la monnaie unique, pouvoirs bien plus amples que
ceux de la Commission ou du Parlement dans les principaux domaines de
leur compétence. Non seulement son indépendance est assurée, mais, si elle
doit maintenir un dialogue tant avec le Conseil qu’avec le Parlement, elle ne
peut faire l’objet d’aucune contrainte de leur part.
Or la Banque, dans sa structure et son fonctionnement, sera l ’organe le
plus «supranational» (ou si vous préférez, le plus européen) de tout le sys
tème communautaire. Dans une union monétaire à Douze, le directoire de la
Banque ne serait composé que de six membres (ce nombre sera réduit si la
participation effective à l’union monétaire est moindre). Autrement dit, le di
rectoire échappera à la règle, jalousement maintenue pour la Commission, de
comporter au moins un ressortissant de chaque pays membre. Quant à l’or
gane principal de direction de l’union monétaire, le conseil des Gouverneurs
de la Banque centrale européenne, il est formé des Gouverneurs de chacune
des banques centrales nationales et des membres du directoire. Il est présidé
par le président du directoire. Le conseil des Gouverneurs de la Banque cen
trale européenne prendra ses décisions, en matière de gestion de la monnaie,
à la majorité simple, chacun des participants ayant une voix. Qu’on est loin
du Conseil de ministres de la Communauté, où les voix sont pondérées, où
une majorité d’un peu plus des deux tiers est nécessaire et où les commis
saires sont certes présents, mais sans pouvoir participer aux votes.
On ne peut sous-estimer les risques de tensions internes qui découlent de
cet écart entre les procédures de décision de la Banque centrale européenne
et celles qui resteront applicables pour la définition et la gestion des poli
tiques communes de la Communauté, qui seront soit appelées à épauler la
politique monétaire de là Banque, soit conditionnées par cette politique. Cet
écart est plus grand encore entre la définition et la gestion de la politique
monétaire et celles de la politique économique, où les politiques restent na
tionales, avec un encadrement communautaire dont l’efficacité reste à établir:
les procédures actuelles d’examen périodique des politiques ou des pro
grammes nationaux n’ont pas, jusqu’ici, emporté la conviction sur leurs
conséquences effectives. Faudra-t-il prévoir, à terme, que les pays qui parti
ciperont à l’union monétaire et à la monnaie unique devront atteindre un
degré d’intégration bien plus poussé dans d’autres domaines aussi? C’est une
des questions ouvertes pour l’avenir des Communautés, sur laquelle nous au
rons à revenir.
***
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Une dernière nouveauté importante du traité sur l’Union européenne est sa
structure différenciée. Une certaine différenciation avait déjà obtenu droit de
cité dans la Communauté, sous forme de clauses d’exception ou de déroga
tions plus ou moins durables. Les règles spéciales sur la participation britan
nique au budget de la Communauté en sont l’exemple le plus significatif. Il
s’agissait toutefois, jusqu’ici, de dérogations «honteuses» que chacun s’em
ployait à dissimuler et à minimiser. Dans l’Union européenne, la différencia
tion a été la base des compromis fïnals et elle porte sur des questions ma
jeures. Le «fonds de cohésion» ne bénéficiera qu’à quatre pays (compromis
politique, pudiquement camouflé par la référence à des pourcentages dits
«objectifs»). La politique sociale est réglée à Onze (de manière provisoire,
on l’espère) et, surtout, l’union monétaire devra être réalisée, à partir de
1999, entre les seuls pays qui satisferont alors aux critères fixés par le traité.
En outre, des protocoles spéciaux permettront à la Grande-Bretagne et au
Danemark de ne pas participer, le moment venu, à la mise en œuvre de cer
taines des dispositions du traité (l’union monétaire, pour les deux, diverses
mesures des deuxième et troisième «piliers» pour le Danemark).
Ainsi s’affirme la conception politique qu’il n’est pas possible de
contraindre un pays de participer à l’ensemble des développements ou des
renforcements de la Communauté, mais que, par contre, aucun pays ne peut
empêcher ses partenaires d’aller plus avant, s’ils y sont décidés, pour autant
que ces progrès soient cohérents avec les finalités de l’Union européenne et
que le ou les pays en cause gardent la possibilité de rejoindre leurs parte
naires plus avancés, quand cela leur sera possible, politiquement et/ou
économiquement. Il pourrait donc se dégager demain dans la Communauté
un groupe de pays décidés à progresser davantage ou plus vite vers l’intégra
tion économique - et surtout vers l’intégration politique - et capables d’y
parvenir, à charge pour eux de confirmer leur disponibilité politique d’ac
cueillir ultérieurement les membres de l’Union et de participer aux mesures
de solidarité qui pourraient atténuer les obstacles économiques éventuels puis
contribuer à les éliminer.
***

C’est la Communauté ainsi modifiée par le traité de Maastricht qui devra
demain faire face aux défis de l’élargissement. L’élargissement actuel à qua
tre pays candidats sera réalisé dans de mauvaises conditions, du point de vue
institutionnel, c’est-à-dire du point de vue du bon fonctionnement des institu
tions. Les délibérations du Conseil européen de Lisbonne, que j ’ai déjà
citées, avaient compromis la possibilité d’une réponse rationnelle. Le désac
cord intervenu sur la simple adaptation arithmétique de la «minorité de
blocage» au sein du Conseil a détérioré davantage encore la situation.
Des réunions ministérielles en cascade ont été nécessaires pour aboutir à
ce qu’on appelle le «compromis de Ioannina». Pris à la lettre, il peut paraître
anodin, mais n’était-ce pas aussi le cas pour le soi-disant «compromis de
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Luxembourg» qui a faussé tout le fonctionnement de la Communauté pen
dant vingt ans? Comme la délibération de Luxembourg, il est fondé sur un
détournement de pouvoir: modifier, par une «décision» au statut juridique in
certain, des règles - ou l’application de règles - établies dans un traité et ap
prouvées par l’ensemble des parlements nationaux. La Commission et le Par
lement européen, autrefois plus attentifs au maintien de la discipline institu
tionnelle, ont avalisé le compromis. Espérons qu’ils n’auront pas à le re
gretter.
Tout est donc renvoyé à une nouvelle conférence intergouvemementale,
prévue pour 1996. Celle-ci devrait notamment négocier un renforcement des
dispositions applicables à la politique étrangère commune, aux affaires intér
ieures et à la justice, un accroissement des pouvoirs du Parlement européen
(procédure législative et hiérarchie des normes) et les nouvelles structures
institutionnelles à envisager en vue des élargissements ultérieurs. Est-il be
soin de souligner l’inconséquence de pareil calendrier? Peut-on raisonnable
ment imaginer que les quatre nouveaux membres (ou du moins certains
d’entre eux) qui viennent de faire approuver leur participation au système des
Communautés tel qu’il existe (et cela, parfois, après des campagnes
référendaires difficiles) acceptent de remettre en cause ce système quelques
mois plus tard, en se prêtant à une réforme en profondeur?
La perspective d’une «plus grande Europe» rend toutefois inéluctable une
mutation du système institutionnel des Communautés. La Communauté a
pris des engagements vis-à-vis de la Turquie dès 1963 et a donné des
réponses encourageantes à Chypre et Malte. Elle a explicitement reconnu aux
pays d ’Europe centrale et orientale la vocation d’en devenir membres (lors
du Conseil européen de Copenhague en juin 1993). Même si elle a entouré
cette orientation de principe d’un réseau complexe de conditions qui pour
raient en renvoyer la réalisation à un avenir incertain, il lui sera impossible
d’échapper longtemps à la nécessité politique de donner une perspective
claire d ’ouverture à ses voisins européens. Dès à présent, la Hongrie et la
Pologne ont présenté une demande officielle d’adhésion et la procédure de
l’article «O» a été formellement engagée. La Communauté devra donc - que
ce soit à la conférence de 1996 ou à une conférence ultérieure - se préparer
aux changements fondamentaux d’un tel élargissement, qu’il est raisonnable
de voir aboutir à la fin de la présente décennie ou immédiatement après.
Cette clarification sera aussi un élément important d’une «relance» de la
Communauté, c’est-à-dire d’une remobilisation de ses citoyens en sa faveur.
***

Les quelques novations et avancées du traité de Maastricht (du fait qu’elles
ont été acceptées et par les Douze et par les Quatre) me semblent devoir être
une base de réflexion sur les premières pistes à explorer en vue d’édifier une
«plus grande Europe» qui soit plus démocratique, plus flexible et plus facile
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à gérer. Et pour commencer, la réalisation effective en 1999 - et de
préférence avant 1999 - de l’union monétaire entre un certain nombre de
pays membres est probablement la condition de tout progrès ultérieur et aussi
de tout nouvel élargissement. Dans un contexte de reprise de la croissance,
elle marquera la fin de la présente crise économique et sociale. Elle sera à la
fois facteur de dynamisme économique et incitation au progrès politique.
Avec la mise en place de l’union monétaire entre certains des membres
de la Communauté (une partie des Douze et sans doute aussi certains des
Quatre), la Communauté différenciée sera fermement établie et c’est à partir
de ce nouvel état de fait que son développement ultérieur et un nouvel élar
gissement devront être organisés. Cela nécessite manifestement qu’un socle
commun de règles, de droits et d’obligations existe et soit maintenu, qui as
sure une cohésion suffisante. Cela suppose aussi que soient confirmées ou in
troduites les mesures de solidarité indispensables pour favoriser le progrès
économique et social de l’ensemble, c’est-à-dire une meilleure cohésion et la
convergence des économies. Le marché intérieur, ses compléments et les
autres politiques communes seront l’élément central de ce socle commun,
ainsi que les (modestes) dispositions existantes au titre des volets politiques
du traité de Maastricht (on se souviendra que le Danemark bénéficie déjà
d’une exception pour l’extension de ces dispositions).
Une différenciation supplémentaire, au-delà de ce qui est prévu dans le
traité de Maastricht, est-elle juridiquement possible à partir de ce socle? Il
semble probable qu’il faille obtenir l’accord de l’ensemble des membres de
la Communauté (les Seize, à ce moment-là) pour qu’un groupe plus restreint
de membres puisse utiliser les structures institutionnelles existantes comme
support de ce développement. C’est ce que le traité de Maastricht prévoit ex
plicitement pour l’union monétaire comme pour le protocole social à Onze.
Ce pourrait être un des accords à obtenir dans la conférence intergouveme
mentale de 1996: s’il intervient, il marquera une volonté renouvelée de pro
grès communautaire. La situation politique sera clarifiée à ce moment dans la
plupart de pays membres, passées les échéances électorales de 1994 et de
1995, et des engagements redeviendront possibles pour le moyen et le long
terme.
Une Communauté différenciée ne doit pas dégénérer en une Communauté
éclatée. Il ne peut s’agir de mesures «à la carte», mais d’un développement
en profondeur, entrepris par un groupe cohérent. On retiendra deux orienta
tions, sur les domaines visés et sur les participants possibles.
D’une part, le projet de «constitution européenne» élaboré par la commis
sion institutionnelle du Parlement européen souligne (dans son article 46)
que la politique étrangère et de sécurité commune, la justice et les affaires
intérieures devraient particulièrement faire l’objet de ces dispositions nou
velles entre ceux des membres de la Communauté prêts à aller de l’avant.
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D’autre part, une exigence de cohérence donne à penser qu’il ne pourrait
s’agir que des premiers participants à l’union monétaire. Dès lors, un ren
forcement des disciplines au titre de l’union économique devrait également
être envisagé entre eux.
La structure des institutions de la Communauté différenciée est esquissée
comme suit dans le projet de la commission institutionnelle:
Les membres du Parlement européen, du Conseil et de la Commission qui
relèvent des autres Etats membres s’abstiennent lors des délibérations et des votes
relatifs aux actes pris en vertu [de] dispositions [qui n ’engagent que certains des
Etats membres].

Ce principe pourrait être un fil directeur dans la mise au point de formules
plus élaborées, correspondant aux caractéristiques de chacune des matières
en cause.
J’ai déjà souligné que de telles avancées devraient rester ouvertes aux
autres Etats membres qui voudraient ultérieurement s’y joindre. C’est le
même engagement qu’avaient retenu Jean Monnet et les Six, quand ils
avaient lancé les premières Communautés dans les années cinquante. Le suc
cès de ces Communautés avait alors été l’argument le plus fort pour inciter
les réticents de l’époque à les rejoindre. C’est un précédent encourageant
pour l’avenir.
***

Comment traiter les nouveaux élargissements dans cette perspective? Il
faudrait, à mon avis, combiner une adhésion relativement proche (fin de la
décennie ou tout début des années 2000) avec une longue période de transi
tion. C’est sur cette base que les élargissements des années soixante-dix et
quatre-vingt ont été réalisés. Ce qui a été prévu pour les «Quatre» (entrée
immédiate dans le marché intérieur) est lié à leur situation particulière de
participants à l ’Espace économique européen (et aussi à leur situation
économique, sociale et monétaire). Ce ne peut être un précédent pour les
adhésions ultérieures, notamment pour celles des pays d’Europe centrale et
orientale.
Cette longue période de transition qui, pour ces derniers pays, devrait
durer de cinq à dix ans suivant les matières permettrait la mise en place pro
gressive du marché commun (y compris la politique agricole commune), des
autres politiques communes, puis du marché intérieur. La participation à
l’union économique et monétaire serait toutefois liée à l’accomplissement
des conditions du traité de Maastricht. Par contre, les nouveaux membres
devraient, dès leur entrée, participer pleinement aux institutions et être béné
ficiaires de mesures de solidarité, dans le cadre des fonds structurels.
L’ampleur de ces mesures sera, bien évidemment, un des points sensibles de
la négociation. Ils devraient participer aussi, dès le début, à la coopération en
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matière de politique étrangère et de justice (les titres V et VI du traité de
Maastricht). Ainsi leur ancrage institutionnel et politique dans l’Union euro
péenne serait-il pleinement assuré, ce qui serait une contribution importante
au maintien de la sécurité et de la stabilité dans cette région. L’intégration
économique sera progressive, mais l ’entrée dans la Communauté sera,
comme pour d’autres adhésions, un stimulant important du développement
économique.
Le fonctionnement du «socle commun» d’une Communauté ainsi élargie
nécessite des dispositions institutionnelles à la fois renforcées et clarifiées.
On ne saurait sous-estimer les difficultés politiques qu’il faudra surmonter
pour faire adopter de telles adaptations. Les péripéties de la négociation et de
la ratification du traité de Maastricht, sans même parler des récentes contro
verses sur la minorité de blocage, les illustrent suffisamment. Malgré ces
réserves politiques, peut-être le vieil adage que «nécessite fait loi» s’appliquera-t-il une fois encore... Deux des pistes ouvertes par le traité de
Maastricht, que nous avons signalées tout à l’heure, devront être explorées:
un rôle législatif plus important donné au Parlement européen par une
généralisation de la co-décision liée à une hiérarchie des normes et un ren
forcement du caractère politique de la Commission, qui deviendrait respon
sable à la fois devant le Parlement européen et (comme le suggère le prési
dent Delors) devant le Conseil européen. Une Commission plus restreinte, à
l’image du directoire de la Banque centrale européenne, serait alors conce
vable.
Il ne sera pas possible d’échapper à un réexamen de la pondération des
voix et des règles de majorité dans le Conseil. Là aussi, les travaux de la
commission institutionnelle du Parlement européen apportent une contribu
tion intéressante: que les décisions du Conseil soient prises dans la Commu
nauté élargie à la majorité (simple ou qualifiée suivant les matières) des Etats
et de leur population. Je me bornerai à esquisser ces avances possibles.
***

Je n’ai pas voulu dissimuler les incertitudes et les obstacles qui peuvent
freiner ou compromettre le progrès de la Communauté. Il ne faut pas oublier
pour autant que celle-ci conserve un appui majoritaire (et parfois largement
majoritaire) dans la plupart des Etats membres, comme l’ont montré les ré
sultats des récentes élections européennes (malgré leurs imperfections). Il est
donc permis d’espérer que la Communauté saura surmonter sa crise présente,
confirmant ainsi que l’intégration européenne est la meilleure réponse à
fournir pour le progrès économique et social comme pour la paix et la sécu
rité en Europe. Toutefois des formes et des structures nouvelles devront être
dégagées pour assurer l’efficacité du système institutionnel: plus de
démocratie, plus de souplesse, plus de rapidité.

Perspectives de développement de l’Union européenne
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La Communauté aura donc besoin, pour les années qui viennent, et plus
encore que par le passé, d’être guidée avec force, créativité et lucidité. La
responsabilité du nouveau Parlement, de la nouvelle Commission et de son
président sera considérable. Ce président devra être selon une formule de
Jacques Delors, un homme (ou une femme) qui dérange (c’est-à-dire un
homme de vision et de courage).
Ai-je besoin d’ajouter ici que la réflexion critique et les recherches du
monde universitaire peuvent fournir une contribution remarquable à cette
restructuration des Communautés? Pour façonner la nouvelle union europé
enne des années deux mille, il faudra certes beaucoup de courage politique,
mais aussi beaucoup d’études indépendantes et beaucoup d’imagination insti
tutionnelle. Ce peut être l’apport éminent d’universitaires intéressés par l’ap
profondissement des réalités européennes. Je vous remercie.

The Developm ent o f the European Judicial
System before and after Maastricht

by

JOSÉ LUIS DA CRUZ VILAÇA
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I.

The First Step: The Single European Act and the Setting
up of the Court of First Instance

1. For 37 years the Treaties establishing the European Communities1 have
entrusted the essential task of ensuring that the European Community under
construction should be a ‘Community of law’ with a judicial system based on
two pillars.
On the one hand the C ourt o f Justice , the only judicial body set up by the
Treaties, which was entrusted with the duty of ensuring, as a specialized
court, that Community law is observed. On the other hand the national courts
or tribunals , the ordinary judicial institutions for applying that Community
law, linked to the Court of Justice by legal cooperation embodied essentially
in the mechanism of references for a preliminary ruling, provided for in
Article 177 of the EEC Treaty.2
The system reached new dimensions following the establishment of the
C ourt o f F irst Instance o f the European C om munities. That step was made
possible by the Single European A c t (SEA), Article 11 of which inserted an
Article 168(a) in the EEC Treaty, and the Court of First Instance was actually
established by the Council decision of 24 October 1988;3 the Court was then
set up and started to operate on 1 September 1989.
2. The aim s prompting the setting up of the Court of First Instance were
tw ofold. First, to meet the constant increase in the num ber o f cases coming
before the Court of Justice, so that proceedings inevitably took longer and
there was a growing number of cases pending. One need only recall in this
connection that the number of cases registered each year (23 in 1960) rose
from 79 in 1970 to 433 in 1985. That figure therefore rose by a factor of five,
whilst the number of Members of the Court did not even double over the
same period.
Experience has shown that - despite the effort made, the increase in the
number of Members and the rationalization measures adopted - the maxi
mum annual production of judgments by the Court of Justice as at present
composed is between 200 and 220. It is hardly surprising therefore that the
number of cases pending should have risen sixfold between 1976 and 1985,
from 106 to 605.

1

2

3

Articles 4, 164 et seq. of the EEC Treaty (renamed the EC Treaty following the Treaty on
European Union) and the corresponding provisions of the ECSC Treaty (Articles 7, 31 et
seq.) and of the EAEC Treaty (Articles 3, 136 et seq.).
And the corresponding provisions of the other Treaties. Hereinafter I shall refer exclu
sively to the Treaty of the European Community (EC Treaty) unless the contrary is ex pressly indicated.
Council Decision No. 88/591/ECSC, EEC, Euratom, of 24 October 1988 establishing a
Court of First Instance of the European Communities, OJ L 319/1 of 25 November 1988,
and OJ L 241 of 17 August 1989 (amendments).
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It is generally agreed that the administration of justice must be effected
with the speed necessary to eliminate illegal situations and restore any legit
imate rights or interests infringed. The essential swiftness of justice must
however be reconciled with the care which must be taken in establishing the
facts and reviewing the decisions of administrative authorities; it must,
moreover, conserve the well-considered and scrupulous nature of the applica
tion of the law.
It is particularly difficult to reconcile such requirements in cases where
complex facts are to be established, particularly those of an economic nature,
and requiring the application of wide discretionary powers by the administra
tive authorities. That is exactly what happens in the field of Community liti
gation with cases arising from the application inter alia of the rules of the
Treaty on competition, State aids and commercial policy, in particular the
anti-dumping regulations.
In setting up the Court of First Instance the Community has provided it
self with a new court with which the Court of Justice has since been able to
share its judicial task.
Since the outset the Court of First Instance has been given jurisdiction to
decide certain categories of cases brought by natural or legal persons on mat
ters which very often require in-depth consideration of complicated facts:
competition, the ECSC and litigation on Community staff cases. The hope
was that the Judges of the new court might have the time, which the Court of
Justice no longer had, to devote to disputes of that kind and, moreover, that
its decisions would be sufficiently acceptable for the Court of Justice not to
be subsequently inundated by an avalanche of appeals. It was however nec
essary to countenance the possibility of lodging appeals in order to move as
far as possible towards realizing the other essential aim bound up with the
setting up of the Court of First Instance, that of improving the judicial p ro 
tection o f individual interests by introducing a two-tier judicial review. Thus
Article 168(a)(1) of the Treaty provides that the decisions of the Court of
First Instance shall be subject to a right of appeal ‘on points of law only’. In
practice, and up to now, the percentage of appeals has been around 22 to
25% of the final decisions of the Court of First Instance.
3.
How has the Court of First Instance so far lived up to the expectations
which inspired its inception? To what degree has it helped to achieve the task
for which it was introduced?
It should be remembered in the first place that, in view of the narrow field
of jurisdiction allocated to it at the outset, its contribution to alleviating the
workload of the Court of Justice could be only an extremely limited one. In
1989, when it began work, the Court of First Instance took over a stock of
153 cases, transferred from the Court of Justice, representing less than a
quarter of the total number of cases then pending before that Court. That
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gave some no doubt small degree of relief to the Judges of the Court of Jus
tice and those helping them in their daily work. In fact other cases further
down the registry list simply took the place of the cases transferred and
awaiting judgment.
The reason for extending the jurisdiction of the Court of First Instance
was consequently to take as far as possible the idea of ‘déconcentration’ of
the Court which brought it into being. That was achieved by Council Deci
sion 93/350/Euratom, ECSC, EEC of 8 June 1993,4 supplemented later by
Council Decision 94/149/ECSC, EEC, Euratom of 7 March 19945 on the
transfer of jurisdiction in respect of cases concerning the application of mea
sures to protect trade in the case of dumping and subsidies. Those two deci
sions practically exhausted the field of possibilities opened up by Article
168(a), by transferring to the Court of First Instance jurisdiction to deal with
all cases brought by individuals - natural and legal persons - whatever the
subject at issue.
It should be noted that the transfer of jurisdiction in anti-dumping cases
took place only after a long period during which discussions within the
Council were blocked.
The cases in question, although there are not very many, generally raise
extremely delicate problems of a factual and economic nature, bound up in
particular with determining the market price and normal value of goods, the
calculation of the dumping margin, the analysis of the structure of the vari
ous markets and the like. They are consequently cases which, by their very
nature, are perfectly suited to the role of the Court of First Instance.
It should in any event be explained that the reasons for initially excluding
anti-dumping litigation from the sphere of jurisdiction of the Court of First
Instance had nothing to do with the actual nature of the Court or its capacity
for dealing with such disputes. The reasons were rather more political and
lay outside the influence of Community jurisdiction, whose role in this field
was merely that of a spectator at an arm-wrestling match between a number
of Member States and between those States and the Commission with regard
to the revision of the basic regulation on the matter and to the distribution of
powers between the various institutions, in particular the Council and the
Commission.
These new transfers of jurisdiction have already made possible a consid
erable reduction in the workload of the Court of Justice, since 465 cases were
involved, of which 380 were actions for a declaration of invalidity and
actions concerning non-contractual liability of the Community, linked to the
application of Community legislation on milk-production quotas within the
framework of the common agricultural policy (CAP). As a result of these
4
5

OJ L 144/21 of 16 June 1993.
OJ L 66/29 of 10 March 1994.
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transfers the ratio of number of cases pending before each of the Community
Courts has been reversed: whilst the number of cases pending before the
Court of Justice has fallen from over 700 to fewer than 400, those pending
before the Court of First Instance have risen from some 200 to some 650
(800 on 31 May 1994).
4. That is, however, only one of the aspects from which we may evaluate
the contribution made by the Court of First Instance to achieving the aims of
reforming the Community system of administration of justice conceived at its
inception.
One may in fact also consider to what extent the introduction of a second
tier of jurisdiction has managed to ‘improve the judicial protection of indi
vidual interests’ as envisaged in the decision of 24 October 1988.
The first point to note is that the parties to cases transferred from the
Court of Justice to the Court of First Instance at the time of its creation have
of course in general had the benefit of having their cases considered immedi ately, without having to await their turn on the Court of Justice waiting list.
This is a kind of automatic effect of the assignment of the first cases to a new
court starting with a clean slate.
Furthermore the lasting effects of this new distribution of jurisdiction
should be considered from a medium and long-term point of view. In that
respect some thought needs to be devoted to the working methods adopted by
the Court of First Instance, bearing in mind the aims pursued.
The innovative nature of these methods may be seen above all in the pro
visions of Article 64 of the Rules of Procedure of the Court of First Instance,
adopted on 2 May 1991.6 That article lays down the measures o f organiza
tion o f procedure, which differ from measures of inquiry inasmuch as they
are more informal. They may be adopted at any stage of the procedure upon
a proposal from one or other of the parties or upon the initiative of the Court
of First Instance, and are in particular intended to ensure the preparation of
cases for hearing and the efficient conduct of procedures, to facilitate the
taking of evidence, to clarify the points at issue and the pleas in law and
arguments of the parties and in brief to facilitate an amicable settlement of
proceedings.
In practice, although it cannot be said that the Court of First Instance has
yet availed itself of all possibilities offered by that provision, it may already
be stated that some of the measures taken within that field have actually
made it possible to improve and speed up measures of inquiry.
5. The case-law of the Court of First Instance has from the outset been
guided by a concern to make a scrupulous review of the statements made as
regards the facts by the authority responsible for the act in dispute, whilst not
6

OJ L 136/1 of 30 May 1991, and OJ L 317/34 of 19 October 1991 (amendment).
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making it possible to state that the Court of First Instance has usurped the
role of the administration in inquiring into the facts or producing evidence.
That concern to make a thorough review of the facts is reflected in partic
ular in the quantity and depth of the questions put in writing and in the num
ber and nature of the documents and information requested, before the hear
ings, both from the parties and from others; it is reflected also in the frequent
use of oral testimony and statements by the parties; and then again in the rel
atively lengthy oral procedures which in certain cases have lasted more than
a week (in the cases known as the Polypropylene and PVC Cartel cases).
Such thoroughness in the preparatory inquiries for, and organization of,
cases inevitably slows down the pace of proceedings somewhat. For that rea
son, in several cases, the Chamber concerned has asked the Judge-Rappor
teur to undertake the measures of organization of the procedure and he has
examined, together with the parties, at informal meetings sometimes lasting
several hours, the evidence produced, has discussed with the parties the con
tent of the documents, and has established their importance and relevance for
the case in question. In certain complicated cases where there was a great
deal of evidential material (for example the flat glass cases - T-68/89, T77/89 and T-78/89 or the English tractor cases - T-34/92 and T-35/92), that
method has enabled the Chamber dealing with the case to use a slimmeddown version of the file, based on the Report of the Judge-Rapporteur and
presenting the facts precisely, even before the oral procedure with the parties,
which has then been able to progress free from ambiguities and with opti
mum speed and clarity.
It must also be said that the Court of First Instance has been able to carry
out its judicial task in a relatively flexible manner since it generally sits in
Chambers of three or five Judges, sittings in plenary sessions being an ex
ception7 (so far only three cases have been heard in plenary session).8
Moreover, in contrast to the Court of Justice, no Advocate General is in prin
ciple heard in cases coming before the Court of First Instance. The Judges
may indeed be called upon to perform the task of an Advocate General in
specified cases,9 but such a possibility has been used on only four or five oc
casions. 10
6.
The other aim of the Court of First Instance, sought by the adoption of
such measures of organization of procedure as those mentioned above, is ‘to
7

8
9
10

Article 2(4) of the Council Decision of 24 October 1988 provides: ‘The Court of First
Instance shall sit in Chambers of three or five Judges... In certain cases governed by the
Rules of Procedure the Court of First Instance may sit in plenary session.’ See also Article
10 et seq. of the Rules of Procedure.
Cases T-51/89, Tetra Pak and Cases T-28/90, Asia Motors and T-24/90, Automec II.
In the conditions set out in Article 2(3) of the decision of 24 October 1988 and in Articles
17, 18 and 19 of the Rules of Procedure.
Apart from the cases heard in plenary session, cited above, the cases in point are Case T 120/89, Peine-Salzgitter and Cases T-l-4, 6-15/89, Polypropylene (First Chamber).
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facilitate the amicable settlement of proceedings’ (Article 64(2)(d)). That aim
has been achieved most often in the field of staff cases, but also in the field
of competition litigation.
Attempts are made to reach agreement between the parties either during
the oral procedure or at informal meetings of the Chamber with the lawyers.
Where the Court of First Instance wishes to take the initiative, on the basis of
the information contained in the file, the representatives of the parties are in
formed in advance that the Court is considering the possibility of attempting
conciliation and are asked to obtain the necessary powers for reaching an
agreement.
Finally, on this same subject, it may be appropriate to recall the impor
tance assumed, in the Court’s practice, by the special form of procedure of
interim measures (laid down in Article 104 to 110 of the Rules of Procedure)
as a factor for simplifying proceedings, for swiftly settling urgent matters and
for the amicable settlement of proceedings. Thus the President of the Court
of First Instance, who is responsible (under Article 106 of the Rules of Pro
cedure) for deciding, in principle, on all applications for the adoption of in
terim measures (suspension of the operation of the decision at issue and other
interim measures), was able, in the case concerning ferry services between
England and Ireland,11 to bring the positions of the parties so close together
that, by agreement reached between them at the hearing, they discontinued
both their application for interim measures and the main action as well as the
complaint previously submitted to the Commission.
The order of the President of the Court of First Instance,12 made in pro
ceedings brought by several milk producers who (because of undertakings
not to market milk, entered into under Council Regulation No. 1078/7713)
were not granted reference quantities under Council Regulation No.
857/84,14 is of similar significance and even broader scope. The decision
taken in that order, in the light of the information provided by the parties
during the hearing and in particular of an explanatory statement by the Coun
cil and the Commission, made it possible to clarify one particularly important
point in the dispute, concerning the application of the provision in Article 43
of the Statute of the Court of Justice of the EEC on the limitation of actions
brought against the Community in matters arising from non-contractual lia
bility. Following that order, many producers involved in such proceedings
withdrew their claims for declarations of invalidity or for compensation,
which made it possible to put an end, at least provisionally, to a significant
part of litigation of vast proportions involving some 450 cases which for the
11
12
13
14

Case T-42/92R, Sealink Stena Line v. Commission.
Order of the President of the Court of First Instance of 1 February 1994 in Cases T278/93R and T-555/93R, David Alwyn and Others v. Council o f the European Union.
Council Regulation (EEC) No. 1078/77 of 17 May 1977, OJ L 131/1.
Council Regulation (EEC) No. 857/84 of 31 March 1984, OJ L 90/13.
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most part had been transferred from the Court of Justice to the Court of First
Instance.
Even when agreement between the parties, although very close, proves to
be impossible, the information submitted to the President in connection with
applications for the adoption of interim measures sometimes enables him to
take a decision instituting an ‘intermediate modus vivendV reflecting a bal
ance between the various opposing interests, which is already a step on the
way to settling the dispute which might, if appropriate, be followed up by the
Chamber dealing with the case. In this connection reference may be made to
the orders made in the German ice-cream vases (Orders of 8 May 1992, 16
June 1992 and 16 July 1992 in Cases T-24/92, Langnese Scholer v. Commis
sion) and the Netherlands building firms (Order of 16 July 1992 in Case T29/92, SPO v. Commission).
The procedure with regard to applications for the adoption of interim
measures seems to me, by virtue of its speed and flexibility, to be naturally
destined to assume considerable importance in the field of economic litiga
tion, where speed is of paramount importance for the business world. That is
particularly evident in the fields of the law on competition, concentrations
between undertakings, State aids and commercial policy.
Moreover, regard being had to the way in which it is organized by the
Rules of Procedure and the use to which they may be put, the procedure in
connection with applications for the adoption of interim measures makes an
excellent testing ground for certain reforms which might be envisaged and
introduced into other fields of Community litigation.15
7.
To end this Chapter there are two other aspects which are worth
mentioning.
The first aspect relates to the average length of judgments of the Court of
First Instance. The most frequent criticism of the case-law of the Court of
First Instance concerns the very question of the excessive length of its judg
ments. It must indeed be recognized that its judgments are in general notice
ably longer than those of the Court of Justice, which sometimes makes life
harder for regular readers of Community case-law.
There are three main reasons for this. First, it is inherent in the compli
cated nature of the litigation which comes before the Court of First Instance,
since it consists above all of economic cases. Second the fact that its deci
sions may be subject to appeal on questions of law means not only that the
statement of the grounds of judgment must be particularly painstaking but
also that the findings of fact - which are final - must be stated fully, pre
cisely and clearly, in the judgment itself and not only in the report for the
hearing. Finally it must be acknowledged that certain habits of drafting - and

15

See infra, at 53-4.
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possibly the personality or the national tradition of one or other Judge-Rap
porteur - have helped to lengthen the case-law of the Court of First Instance
beyond what might be desirable.
The Court of First Instance therefore recently16 adopted extremely clear
internal guidelines on its working methods aimed at restricting as far as pos
sible the volume of its judgments, recording only the decisive features of the
grounds of judgment and examining only the principal arguments put for
ward by the parties to the dispute. That is the only way to help to alleviate
another problem concerned with the publication of Community case-law one which has been constantly growing worse over the past few years. That
is to say, the growing bulk of the Reports of Cases before the Court - now
including that of both Courts - which in 1992 reached almost 10,000 printed
pages in each language. Even though that figure demonstrates a noteworthy
productivity, it does nevertheless raise considerable difficulties: apart from
the space occupied in any library and the costs involved in the publication
and distribution of such Reports, it must be acknowledged that it is becoming
more and more difficult to follow all the case-law and to pick out its essential
aspects. Moreover the problems of translation into all the Community lan
guages have continued to grow, bringing longer delays in the publication of
the different language versions and threatening the principle of equal treat
ment for the various Community languages.
For those reasons - and following the decision taken by the Court of Jus
tice for the same reason, not to publish for each case the report for the hear
ing, which formerly accompanied the judgment - the Court of First Instance
has decided no longer to publish in the general Reports the judgments deliv
ered in the field of staff cases of the Community public service, but to put
them instead in a separate publication, comprising a set of specialized multi
lingual reports which will include all the judgments in that sphere in the in
dividual language of the case, accompanied by sufficiently complete and
clear summaries in all the other official languages.
With the help of such measures it will be possible not only to make up
any remaining backlog in the publication of the case-law of the Court of Jus
tice and the Court of First Instance but also to ensure that all judgments in
matters other than the public service are available in all official languages for
the day on which they are delivered or at least within a week so that they
may all be published at the latest six months after they are delivered.
If it is to be effective and meet the expectations of those for whom it is
intended, the operations of a Court covering the whole territory of the Com
munity require a considerable effort as regards publication and transparency.
16

Plenary conference of 13 January 1994. These guidelines are the sequel to other measures
rationalizing working methods and speeding up proceedings, which were adopted by the
Court, to keep pace with the development of litigation, to take account of the experience
acquired and to put right any errors of method.
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For that very reason the Court of First Instance has adopted, four years after
it was established, its ‘Instructions to the Registrar’, as provided by Article
23 of its Rules of Procedure. That document, which is available in all the of
ficial languages and is published in the Official Journal,17 is of course in
tended for the Registrar, but it is mainly of interest to the lawyers and agents
of the parties, since it codifies the practices for the administration of justice
adopted by the Court of First Instance and the procedural consequences aris
ing from the way the parties conduct their relations with the Court. The exis
tence of such a document ensures that such relations are in line with the best
conditions of legal certainty.
It should be noted that the Court of Justice has also for many years had its
own Instructions to the Registrar.18 In addition to its own experience the
Court of First Instance has been able to reap the benefit of the long experi
ence of the Court of Justice, the better to meet the new requirements of
Community litigation, particularly in the phase which is opening as the
Treaty on European Union comes into force.
The second part of this paper will be devoted more specifically to a
description and brief discussion of the changes introduced by the Treaty of
Maastricht in the structure and operation of the judicial system so as to have
a better framework for our subsequent reflections on the future of the system
after Maastricht.

II. The Treaty on European Union and the Community
Judicial System
1. The Treaty on European Union19 in fact introduced a number of changes
in the organization and operation of the Community administration of justice.
However, they vary in importance and in any event do not bring about, as
was moreover to be foreseen, any revolution in the structure of the system,
which would be undesirable.
In certain cases - the new Treaty merely absorbed the effects of devel
opments in case-law effected in recent years by the Court of Justice. Thus the
amendments made to Articles 173 and 175 of the Treaty have embodied in
the text of the Treaty the procedural position which case-law has already ac
corded the European Parliament.

17
18
19

‘Instructions to the Registrar of the Court of First Instance’ of 3 March 1994, OJ L 78/32
o f 22 March 1994.
Adopted on 4 December 1974, OJ L 350/33 and amended on 3 October 1986, OJ C 286/4.
Treaty on European Union, signed at Maastricht on 7 February 1992.
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In one case - Article 165 - the amendment made relates to the internal
workings of the Court of Justice, which has been granted almost complete
freedom in the assignment of cases to the Chambers, save for cases where the
Member States or the institutions which are parties to the proceedings ask
that a case be heard in plenary session. The measure in question is not with
out importance since it allows the Court to improve its organization to meet
the increase in litigation.20
2.
Next, reference should be made to the new wording of Article 171.
This provision allows the Court of Justice henceforth, on the proposal of the
Commission, to impose pecuniary sanctions (in the form either of a lump
sum or of a penalty payment) on Member States failing to comply, within the
time-limit laid down, with judgments declaring that a State has failed to fulfil
an obligation under the Treaty. That new provision is an answer to the
widely-expressed concern over the absence, in the text of the EC Treaty,21 of
machinery for effective sanctions for infringements of Community law by
Member States as well as the risk that findings of a failure to fulfil obliga
tions, if not followed by enforcement, might be regarded as nothing out of
the ordinary. Such a concern moreover was also reflected in the text of Dec
laration No. 19 annexed to the final act of the Treaty of Maastricht relating to
the implementation of Community law.
In spite of its relatively innovative content, certain doubts not lacking in
relevance have been expressed with regard to the need for and effectiveness
and the operational nature of such a provision. In fact (a) it is not possible to
say that the failure to fulfil obligations are systematic, repeated or extremely
serious; (b) certain indirect mechanisms make it possible to ensure the effec
tiveness of a finding of failure to fulfil an obligation, and the Francovich
judgment of the Court of Justice has made it possible for such findings to be
more compelling; (c) other alternative or cumulative methods of sanction
might prove more effective (for example suspension of payment of Com
munity funds, the possibility of adopting specific measures), above all if it
were provided that they should be adopted as from the first judgment finding
a failure to fulfil an obligation; (d) the rare cases of repeated failure have
20

21

It may be mentioned also, as regards the internal workings of the Court, that, following
objections raised by one Member State, the inter-governmental conference did not ap
prove another proposal of the Court, namely that of amending Article 167 of the Treaty in
order to allow Advocates General to take part in the same way as Judges in the election of
the President of the Court (who was, nevertheless, to continue to be elected from among
the Judges alone).
In contrast to the ECSC Treaty, Article 88 of which already provided that in the event of a
Member State’s omitting to implement a decision of the High Authority recording a fail ure to fulfil an obligation under the Treaty the High Authority might, with the assent of
the Council acting by a two-thirds majority, impose the appropriate sanctions: suspend the
payment of any sums due to the State in question; take measures or authorize the other
Member States to take measures by way of derogation from the Treaty in order to correct
the effects of the infringement in question.
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their origin in international institutional (or even constitutional) bottle-necks
rather than in any generalized anti-Community attitude; (e) the application
and determination of the amount of the pecuniary sanction provided for will
inevitably raise certain delicate problems.22
3. The most important innovation from the point of view of the develop
ment of the Community judicial system is, however, the amendment of
Article 168a(l) of the EC Treaty which, as just amended by the Treaty on
European Union, enlarges the jurisdiction of the Court of First Instance to all
classes of action, no matter who the applicant may be - a natural or legal per
son, a Member State or a Community institution - and no matter what field
of Community law is concerned. Only questions referred to the Court of
Justice for a preliminary ruling under Article 177 are expressly excluded
from the jurisdiction of the Court of First Instance.
Article 168a(2) provides that the Council, acting unanimously, shall at
the request of the Court of Justice and after consulting the European Parlia
ment and the Commission, determine the classes of action which are, within
the sphere envisaged in paragraph 1, to be subject to the jurisdiction of the
Court of First Instance. The train will therefore be able to depart again as
soon as it is thought appropriate to bring into play the machinery provided by
the said provisions. The question which immediately springs to mind is natu
rally in what terms, according to what criteria and at what tempo the power
conferred on the Council by the new Article 168a is to be used. I will deal
with that question in the following Chapter.
4. First, however, it is appropriate to recall that according to Article L in
the Final Provisions of the Treaty of Maastricht, the powers of the Court of
Justice (and therefore those of the Court of First Instance as well) apply only
to the provisions of the Community Treaties excluding inter alia the provi
sions relating to the common foreign and security policy (CFSP) (second
pillar) and cooperation on justice and home affairs (third pillar).23
In that connection three comments may be made. First, in the present
state of development of Community law, the solution embodied in the Treaty
will come as no surprise. In fact since the two pillars in question are subject
to purely inter-governmental thinking, perfectly distinct from the principles
of Community integration, it is not unusual that as regards review by the
Court, they should be given different treatment to that provided by the Treaty
for the provisions relating to the Community.

22

23

See in particular in this connection FIDE, XVth Congress II ‘La sanction des infractions
au droit communautaire’, APDE, Lisbon 1992, particularly the General Report drawn up
by Mr Advocate General Giuseppe Tesauro, at 425 et seq.
Except Article K.3(2)(c), which refers to the jurisdiction which may be conferred on the
Court of Justice to interpret the conventions adopted between the Member States in these
spheres and rule on any disputes regarding their application.
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Second, and notwithstanding the above, it must be recognized that the
solution adopted by the Treaty represents a weakening of the degree of pro
tection of rights and of the review of acts of government. It must be remem
bered that in the spheres in question - CFSP, cooperation on justice and
police, in particular the latter - the risk is that action by the Union will affect
the rights of the citizen very directly.
On the other hand the actions of inter-governmental cooperation in mat
ters of internal security must be pursued whilst maintaining respect for the
fundamental rules of free movement within the Community territory.
It must not be overlooked that whilst review by the Court is in principle
excluded, parliamentary control of these two pillars of Union action is also
perceptibly reduced. It is true that the European Parliament is informed and
consulted on the principal aspects and fundamental options of these policies.
In addition it organizes an annual debate and Members of Parliament may
put questions and submit recommendations to the Council.
But the European Parliament’s opinions are simply ‘duly taken into con
sideration’, which puts the essential part of parliamentary control back in the
sphere of national parliaments. So, since certain important aspects of these
policies have been removed from national systems and ‘inter-governmental ized’, though without being brought under the Community system, the risk of
a ‘democratic retreat’ is a real one.24 What might help to reduce it, at least at
declamatory level, is the express reference in Article K.2 to the application,
in the field of cooperation on justice and police, of the European Convention
for the Protection of Human Rights and Fundamental Freedoms and the
Geneva Convention relating to the Status of Refugees.25

24
25

See in this context Curtin, ‘The Constitutional Structure of the Union: a Europe of Bits
and Pieces’, in 30 CML Rev. (1993) 20.
The reference to the European Convention for the Protection of Human Rights makes
more explicit in this field the general declaration set out in Article F(2) of the Treaty, ac
cording to which ‘The Union shall respect fundamental rights, as guaranteed by the Euro
pean Convention for the Protection of Human Rights and Fundamental Freedoms signed
at Rome on 4 November 1950 and as they result from the constitutional traditions com mon to the Member States, as general principles of Community law’. Such references
naturally help to strengthen the idea of the European Union as a union based on a Com
munity of Law. It is true that the Treaty does not include, as had been proposed, a detailed
catalogue of fundamental rights; but the case-law of the Court of Justice has already
undertaken to embody them as integral features in the Community legal order. It is never
theless surprising that Article F, coming under Title I - Common Provisions - should be
formally excluded by Article L from judicial review. However, the question is purely
formal since fundamental rights as a whole are an integral part of the acquis communau taire and are therefore, like it, safeguarded by the actual text of the Treaty (Articles M and
N(2)). It may be added that the machinery for the defence of the rights of the citizen in
Community territory is enhanced in the Treaty of Maastricht by the inclusion of the right
to petition the European Parliament (first paragraph of Article 8d in conjunction with
Article 138d of the EC Treaty) and the right to apply to the Ombudsman (second para
graph of Article 8d in conjunction with Article 138e).
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Finally it should be stressed that the coexistence in the scheme of the
Union of three pillars governed by such different philosophies, one subject to
review by the Court and the others not, means that the province of each
needs to be clearly delineated. That will inevitably entail difficulties of im
plementation and problems in linking together the various parts of the
Treaty.26 Such ambiguity is moreover aggravated by the fact that the new
Article 100c inserted in the EC Treaty by the Treaty of Maastricht subjected
a portion of the visa policy to the Community system and that Article K.9 of
the latter Treaty makes it possible to extend that system to other aspects of
policies linked to cooperation on justice and home affairs.
Such ambiguities reflect, finally, the transitional stage in which the insti
tutional structure of the Community, or of the Union, is placed, and with it its
judicial system.

III. Development of the Community Judicial System
Following the Entry into Force of the Treaty of
European Union
1. The first point to be considered under this Chapter relates not to the Treaty
of Maastricht itself but to the simple implementation of the system of divi
sion of powers inserted in the EEC Treaty (Article 168a) by the Single Euro
pean Act.
In fact, once the problems of the seat of the Office for Harmonization in
the Internal Market, set up at Alicante, were solved and the choice of the
working languages of the Office was made, Council Regulation (EC) 40/94
of 29 December 1993 on the Community trade-mark, to come into force
within 60 days, was approved and published.27
26

27

An interesting example of the type of problems which may arise in linking the Communi ties and the Union is that relating to the European Council and its institutional position
within the new system of the Treaties. In fact the European Council appears to be con ceived in Article D of the Treaty of Maastricht as an organ or institution of the Union but
is not included among the institutions of the Community listed in Article 4 of the EC
Treaty, which casts doubt on the relevance of the statement in Article C that ‘The Union
shall be served by a single institutional framework’. Moreover it is astonishing, inasmuch
as it is for the European Council to ‘provide the Union with the necessary impetus for its
development and ... define the general political guidelines thereof (Article D), that Title
VI on Cooperation in the fields of Justice and Home Affairs - unlike Title V on the CFSP
- does not mention it in any of its provisions. On the other hand, if it is true that by virtue
o f Article L the actions of the European Council are excluded from review by the Court of
Justice, the Court may nevertheless be called upon to consider indirectly the compatibility
with the Treaty of the guidelines defined by the Council when required to assess the va
lidity of decisions of the other institutions based on those guidelines. In this connection
see Everling, ‘Reflections on the Structure of the European Union’, 29 CML Rev. (1992)
1061 and 1062.
OJ L 11/1 et seq. of 14 January 1994.

42

J oseL uis da Cruz Vilaca

The implementation of that regulation will very probably give rise to co
pious litigation of a type new in the Community context. A special system of
legal remedies is established by the regulation both to ensure that parties who
are affected by decisions made by the Office are protected by the law in a
manner which is suited to the special character of trade-mark law, and to
strengthen the protection of Community marks and their unitary character
throughout Community territory.
The regulation provides on the one hand that —after the machinery for
appeals within the Office has been exhausted - the parties may appeal to the
Court of First Instance (with the possibility of a final appeal, limited to ques
tions of law, to the Court of Justice) for the purpose of annulling or altering
the decision of the Board of Appeals of the Office (Article 63 of the regula
tion). The possibility, provided for in the draft, that the Member States and
the Community institutions might bring an action ‘in the interests of the law’
against the decisions of the Office has been deleted from the final version of
the regulation. The normal legal remedies, particularly under Article 173 of
the Treaty, may certainly be used by these privileged applicants; but in view
of the type of private or commercial interests which predominate in this field,
it is hard to see how such a possibility may materialize in practice.
The regulation provides, on the other hand, that the Member States are to
designate in their territories a number of ‘Community trade-mark courts’
having exclusively jurisdiction for actions for infringement or threatened
infringement and for declaration of non-infringement, for actions for com
pensation in respect of matters arising after the publication of a Community
trade-mark application and after publication of the registration of the mark,
and for counterclaims for revocation or a declaration of invalidity of the
Community mark (Article 91 et seq. of the regulation). These Community
trade-mark courts and the other national courts before which a question of
interpretation of the regulation is brought may refer questions to the Court of
Justice for a preliminary ruling pursuant to Article 177 of the Treaty.
2.
The implementation of the various legal remedies just mentioned may
raise new problems of two kinds: on the one hand of a procedural nature; and
on the other those connected with the actual organization of Community ju 
risdiction.
Problems of the first type arise from the fact that two different types of
proceedings before the boards of appeal are envisaged. In the first place there
are proceedings of an administrative nature, which are ex parte proceedings,
in particular against the Office in respect of a decision taken by the Office
and of interest to it (for example a decision to refuse to register a Community
mark). Another category of proceedings is more like cases of a civil nature: it
involves proceedings inter partes, between two natural or legal persons
before the Office, which has the task of settling the dispute (following, for
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example, applications for revocation or for a declaration of invalidity of the
Community mark).
The Community judiciary (Court of First Instance and Court of Justice)
therefore has the problem of organizing the procedure to be followed when
an application is lodged against a decision of the Office. In view of the
nature of the legal remedies established by the Treaty and the regulation it
self (Article 63), the procedure can only be conceived as an application for a
declaration of invalidity of the type envisaged in Article 173 of the Treaty, in
which the Office is in the position of defendant. But the merely quasi-judicial
nature of the boards of appeal and the purely private nature of the opposing
interests require adaptations in the Rules of Procedure applicable and require
in particular that special treatment be accorded to the position of an inter
vener.
In that connection the Court of First Instance has just prepared a draft
revision of the Rules of Procedure, designed to insert a new chapter contain
ing appropriate provisions of a procedural nature.
The second group of problems arises from the probable volume of this
new litigation. In fact estimates made by the Commission a few years ago
envisage some 1000 appeals per annum before the boards of appeal, which
might entail something like 200 to 250 actions28 brought annually before the
Court of First Instance. As this will be, moreover, litigation involving a
material right of a new type in the Community sphere and having a specific
content, appropriate solutions must be found to deal with it. The Court of
First Instance has been giving thought to this matter also.
An increase in the number of Judges of the Court of First Instance is only
one of the possible answers to the problem. Another, which has moreover
been envisaged as from the first discussions within the Court, might consist
of the creation of a new type of specialized judge-assessor responsible for the
preparation for hearing of cases in this field and for taking part in the deci sion together with the Judges of the Court of First Instance and under their
presidency, according to appropriate formulae. Such judge-assessors would
basically correspond to the development of the institution of assistant rappor
teurs, provided for in Article 12 of the Statute of the Court. However, that
provision has never been applied, the main reason being that the powers of
such assistant rapporteurs would not make it possible for them to be anything
more than qualified ‘legal secretaries’ (in particular they would take part
only in the organization of cases and in preparatory inquiries, which would
mean therefore that a Judge-Rapporteur would still need to be appointed;
they would not take part in the deliberations and would not therefore share
responsibility for the decisions to be taken).

28

These estimates have recently been revised upwards.
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Moreover, the judge-assessor formula would also raise delicate problems
for the internal cohesion and organization of the Court.
The Court of First Instance has therefore tended, at least initially, towards
a form of judicial organization which, whilst not disrupting its structures or
composition, would enable it to give judgment more quickly so as to cope
without delay with growing volumes of litigation.
Thus the decision has been taken to have as large a number of cases as
possible decided by Chambers consisting of three Judges, which would tend
to become the normal way of judging all cases not falling within categories
which generally raise problems of special complexity (competition and con
centrations of undertakings, State aid, anti-dumping, ECSC, Euratom). Even
in those fields there should be more flexible rules for assigning cases to
Chambers consisting of three Judges than the present scheme of Articles 14
and 51 of the Rules of Procedure.
With a view to achieving these aims, the Court of First Instance has sub
mitted to the Council, with the agreement of the Court of Justice, a proposal
to amend Article 12 of its Rules of Procedure allowing it to lay down, by
decision to be published in the Official Journal, the criteria for the allocation
of cases between the Chambers consisting of a different number of Judges.
Such a formula would make it possible to avoid the rigidity of the present
text, drawn up when the Court of First Instance initially started work, which
provides that only staff cases are to be automatically assigned to Chambers
consisting of three Judges and that all the others, in principle, come within
the jurisdiction of Chambers consisting of five Judges.
So as to put these guidelines into practice immediately, the Court of First
Instance has decided to apply them as from the beginning of the judicial year
1994/5, making a flexible use of Article 14 and 51 of the Rules of Procedure.
The effectiveness of the solution will therefore be put to the test by this
gradual implementation, and other detailed arrangements will be envisaged
should it thereupon prove impossible to absorb the impact of the new litiga
tion appropriately as soon as it begins to increase (in three or four years).
The search for appropriate solutions to this type of litigation - and to
others which may make their appearance29 - might also be pursued as
regards the judicial relationship between the two Community Courts. In fact,
regard being had to the considerable number of cases and the nature of the
questions at issue, which will rarely be of general interest, and to the fact that
the boards of appeal of the Office for Harmonization in the Internal Market
have already reached a decision on them prior to their submission for a deci
sion of the Court of First Instance, it is doubtful whether, in the majority of

29

See in this connection the proposal, submitted by the Commission on 3 December 1993,
for a regulation on Community designs (OJ 1994 C 29/20).
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cases, there will be any justification for appeals to the Court of Justice as a
court of third instance.
A screening system or machinery for leave to appeal might therefore have
a part to play with the object of restricting access to the Court of Justice in
this field to cases where such a step is justified by their importance for caselaw or their general import. As no provision is made for machinery of this
kind in the present system of Community law, it will be necessary to make
arrangements for inserting it into the Treaty, possibly at the time of the revi
sion envisaged for 1996.
The results of experience of this kind in this very precise sphere will
make it possible to learn many lessons for or against the possible extension
of the system to other fields of Community law.
3.
The new version of Article 168a set out in the Treaty on European
Union gives the Council power to assign to the Court of First Instance, in
addition to cases brought by natural or legal persons, jurisdiction to take
cognizance of those brought by the Member States and the Community insti
tutions.
Although that development seems perfectly logical, the whole problem
lies in the choice of tempo and the detailed arrangements for using such an
authorization. It is clear, in fact, that it cannot be used immediately or once
and for all without careful study of the idea of what the Court of First
Instance is to be in the future.
It does not seem appropriate to regard it as a court of first instance in
tended to deal generally with all Community litigation, a stage through which
all and any action must pass before any intervention by the Court of Justice.
Thus litigation of a constitutional nature, properly so called, must con
tinue to be reserved to the Court of Justice. It must be pointed out that all
constitutional courts, in the countries that have them, consist of but a single
instance. The question of a two-tier judicial review does not arise, as far as
they are concerned, with the same degree of necessity as when the question
at issue is the protection of private interests in civil lawsuits, a review of the
legality of official acts or the defence of liberty against application of puni
tive or quasi-punitive sanctions.
The Court of First Instance, in my opinion, must be regarded in future as
an administrative court of first instance with generalized jurisdiction within
the Community legal system.
From that point of view it is possible to envisage the assignment to it - in
addition to cases brought by natural or legal persons - of actions brought
against acts of the institutions by the Member States as addressees of such
acts, that is, as recipients of an administrative decision, in the same way as
any natural or legal person. From that point of view there is also no reason to
make a distinction according to whether it is a matter of individual acts or
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legislative acts of a general scope. Moreover it is customary practice injudi
cial systems to accept individual actions against acts having the character of
laws or regulations provided that they represent administrative rather than
constitutional litigation.
It must be acknowledged that there are still certain ambiguities in the
Community context with regard to the demarcation between rules laid down
by law and those laid down by regulation. In the various national legal sys
tems the difference between these two types of rule is in general clear, so that
it is possible to distinguish with reasonable precision between the legislative
field and the administrative field. As regards this question it is to be hoped
that, as provided by Declaration No. 16 annexed to the Treaty of Maastricht,
the inter-governmental conference to be convened in 1996 will undertake a
revision of the classification of Community acts with a view to establishing
an appropriate hierarchy between the different categories of act. Any ambi
guity will therefore be eliminated so that at the same time any objections
which may be raised to the extension within the Community context of the
concept of administrative litigation to rule-making measures in the nature of
regulations may also be eliminated.
Of course there is a difference, as regards the nature of directly protected
interests, between actions brought by natural or legal persons and those
brought by Member States. In the later case the interests of natural or legal
persons are present only indirectly in so far as the State is acting on behalf
and in the interests of those whom it represents. In any event, the nature of
the litigation and the position of the parties to the proceedings (Community
institutions on one side and those affected by administrative measures on the
other) are exactly the same in both cases, which justifies their being treated
by the same courts and according to identical rules of procedure and sub
stance.
From that point of view, the assignment of jurisdiction to the Court of
First Instance might include in particular actions brought by the Member
States in spheres such as State aid, fishery catch quotas, clearance of Euro
pean Social Fund and EAGGF accounts, CAP regulations and others of the
same content and importance.
Only by a great effort would it be possible to discern in such administra
tive litigation features of a constitutional nature, which might lead one to
claim that it should continue to be subject in the first and last instance to the
jurisdiction of the Court of Justice alone. The great advantage of including it
in the field of jurisdiction of the Court of First Instance - apart from allowing
the Member States the opportunity to benefit from two-tier jurisdiction - is
the fact that, in a considerable number of such cases (like those relating to
State aid or cases of financing by Community funds), general interests (in
particular those of a budgetary nature) and private interests are interwoven in
such a way that very often the same measures (individual or having the
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nature of regulations) are simultaneously the subject of proceedings by un
dertakings and proceedings by Member States.
In the present state of affairs such proceedings - although related and
often applying for a declaration that the same decision is void - must be
decided by different Courts; that situation, in spite of the existence of appro
priate procedural machinery (see in that connection Article 47 of the Statute
of the Court) nevertheless raises delicate problems.
The same reasoning does not apply to proceedings between institutions or
to proceedings brought by the institutions against Member States (in particu
lar actions for failure to fulfil an obligation), which must be regarded as
being of a constitutional nature (in particular because they concern institu
tional balances within the Community or the division of powers between the
Community and the Member States) and are therefore reserved to the juris
diction of the Court of Justice.
4.
As a result of such a development the Court of Justice will gradually
establish itself as the supreme and constitutional Court within the Commu
nity legal order.
The qualitative and quantitative importance of its actions as a Supreme
Court will increase in proportion to the extension of the jurisdiction of the
Court of First Instance and thus of the field of application of the principle of
two-tier review by the Courts. It will grow still further following the en
largement of the frontiers of Community litigation as a result of the ‘communitization’ of certain subjects. That might be the case, for example, with
regard to the legal system for patents, which may come into force, in the
form of a Convention between the Member States, following the entering
into force of the mergers’-control regulation and of the regulation on the
Community trade-mark; that will be the case also with the system of Com
munity design when the proposal for a regulation put forward by the Com
mission has been adopted and comes into force.30
As regards the role as a Constitutional Court, it should be remembered,
first, that the importance of that role has increased in recent years, since the
Court of Justice has been called upon more and more frequently to arbitrate
on conflicts of powers between the Community institutions in fields in which
their respective powers, as laid down by the Treaties, impinge upon one an
other. By these indirect means the Court of Justice has been led to encroach
frequently upon the field of the internal political law of the Community and
consequently upon the barely perceptible dividing line between the legal and
political spheres, which is the province of all constitutional law relating to
the powers of the State. The position is not, however, that these are realities
which the Court has always failed to recognize: that is shown by the earliest

30

See supra note 29.
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case-law, whether as regards the balance of powers between the various insti
tutions or as regards relations between them and the Member States.
Moreover institutional developments within the European Union will
have to help strengthen the role of the Court of Justice in the field of consti tutional law. In this respect it must be taken into account in the first place
that the Treaty of Maastricht, like the Single European Act, set up machinery
for the Parliament’s participation in the legislative process, endowing it with
a joint decision-making procedure in addition to the cooperation procedure
established by the SEA. In the second place the changes introduced into the
respective powers of the various institutions, which began with the SEA, are
still far from being finally consolidated within the Community system.
Finally the inclusion in the text of the Treaty of the principle of subsidiarity
introduced into the organization and workings of the Community a new con
cept, and it will naturally fall to the Court of Justice to ensure that the Com
munity legislature complies therewith.
With regard to the principle of subsidiarity, and contrary to the views of
those who think that the Court of Justice is not called upon to ensure that it is
observed, claiming that it is a principle of a political nature, it seems to me
that such a review must represent an inescapable aspect of the Court’s con
stitutional task. In fact, I find it hard to see how, in view of the legal nature of
any provision of the Treaty, however imprecise it may be, the Court of
Justice could refrain from carrying out its duty of ‘ensuring that in the inter
pretation and application of this Treaty the law is observed’ (Article 164).
Resort to appropriate legal concepts and the theory behind them - e.g. the
concept of discretionary power of the administration or that of the wide mar
gin of discretion of the author of the measure and their respective limits, or
again the powers of review of the Courts, - will make it possible to settle the
problems raised by the legislature’s use of vague or imprecise concepts,
however inconvenient that may be for the Courts.
Let us remember, still on the subject of the Court’s constitutional role,
that this is certainly the important part it will be called upon to play on the
occasion of the next revision of the Treaties, planned for 1996. Following the
line traced in the Opinions of the Court on the draft agreements creating the
European Economic Area (EEA),31 in which for the first time the Court
committed itself to the beginnings of a recognition of the existence of im
plied material limits to the revision of the Treaties,32 it will be its task to
ensure observance of the essential nucleus of the ‘Community constitution’
as against any draft revision which might have the object or effect of
‘distorting’ it. In particular, apart from what might be regarded as the
31
32

Opinion 1/91 of 14 December 1991, [1991] ECR 1-6079, and Opinion 1/92 of 10 April
1992, [1992] ECR 1-2821.
On this subject see Cruz Vilaça and Piçarra, ‘Y a-t-il des limites matérielles à la révision
des traités instituant les Communautés européennes?’, 1-2 CDE (1993) 3 et seq.
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fundamental acquis communautaire, it is necessary to preserve such impor
tant basic features of the Community as respect for fundamental rights in a
State governed by the rule of law or again the institutional balances which
are at the base of the Community structure, whether horizontally (between
the institutions at the top; between the Member States at the base) or verti
cally (that of relations between the Community and the Member States). Of
course one must not overlook the need for evolution, but instead make sure
that as precise a line of demarcation as possible is drawn between what may
be changed and what must be preserved inasmuch as it concerns the exis
tence of the European Union.
In brief, the process of gradual ‘constitutionalization’ of the Community
Treaties which has established itself through the years, and which is at pre
sent faced with serious threats, implies the growing entrenchment of the
Court of Justice as a true Constitutional Court of the Union.
5.
Within the framework of the Community legal order and for the pur
pose of ensuring its consolidation and the uniform application of its rules and
principles throughout the Community, Article 177 of the Treaty has assigned
to the Court of Justice the very important duty of answering questions
referred to it for a preliminary ruling by the national courts or tribunals. In
the present state of construction of the Community that machinery for judi
cial cooperation remains indispensable to the realization of the aims of the
Treaties, which will have to continue to rest upon it as on an essential pillar.
The Treaty of Maastricht (following the example of the Single Act) has
expressly reserved that task to the Court of Justice, to the exclusion of any
intervention by the Court of First Instance. In fact it is indispensable that the
uniform application of Community law should always be guaranteed, at
Community level, by the operation of judicial bodies endowed with territo
rial jurisdiction extending to the whole Community.
But in theory it is not impossible for such a task to be shared, in appropri
ate terms, between two Community courts, providing that their respective
powers are mutually exclusive. In that connection some commentators accept
the possibility of developments in that sphere, and even think it desirable.
This was also the line advocated by the Court of First Instance in the docu
ment ‘Reflections on the future development of the Community judicial sys
tem’, which it prepared and submitted in December 1990 to the inter-govemmental conference which had just opened and which led to the adoption of
the Treaty on European Union.
The problem is certainly not a pressing one and developments in this
matter are certainly not to be foreseen in the short or medium term. However,
the subject is not taboo and we do not necessarily need to bury it or draw a
veil over it.
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On the one hand consideration of the growth in the workload of each of
the two Community courts may in future provoke or even require serious
thought on this problem. On the other hand it may turn out to be appropriate
to assign to another Court - or to specialized Chambers within the same
Court - jurisdiction to reply to questions for a preliminary ruling in cases
which, by their very nature, do not justify the ponderous intervention of a
Supreme and Constitutional Court, above all when that Court has already
provided clear and consistent case-law on the subject. That might be the case
with the interpretation of the Common Customs Tariff or regulations on agri
cultural matters or social security; it might also be the case with the interpre
tation of Conventions peripheral to Community law which provide for inter
vention by the Court of Justice in the way of interpretation (Brussels Con
vention of 27 September 1968 on Jurisdiction and the Enforcement of Judg
ments on Civil and Commercial Matters; Convention of Rome on Contrac
tual Obligations).
Some think that it may be justifiable in certain areas for the answer to the
reference for a preliminary ruling to be given, in principle, by the Court
having normal jurisdiction to hear direct actions brought on these subjects.
That would allow the establishment of ‘homogeneous sets of jurisdiction’
assigned to each Court, and would have certain advantages for the consis
tency of lines of case-law. As regards the jurisdiction of the Court of First In
stance, that would possibly be the case with subjects such as the law on com
petition and concentrations of undertakings, State aid, and anti-dumping and
anti-subsidy policy.
Whatever view one may have of this, it must be borne in mind that a
number of preliminary questions would still have to be settled before the
establishment of any system for dividing jurisdiction for preliminary rulings
between the two Community Courts. Such a division would have to be based
above all on an objective definition of the matters to be subject to the juris
diction of the Court of First Instance.33 It would also be necessary to ex
clude, in principle, the possibility of an appeal against decisions at first
instance so as to avoid the delays which would be caused in the proceedings
before the national court. However, important questions of principle or of a
constitutional nature may sometimes arise concerning an apparently unim
portant reference for a preliminary ruling; then it would be essential to pro
vide machinery for transfer or for consideration by the Court of Justice, or
even for the possibility for the institutions or the Member States to bring an
action ‘in the interests of the law’, with no bearing on the case in question.
33

It is necessary to reject, both on practical grounds and for reasons of principle, alternative
systems of a division of jurisdiction based either on transfers case by case from one Court
to another or on a criterion with regard to the level of the national court raising the ques tion (references for a preliminary ruling from supreme courts to go to the Court of Justice,
those from other courts to the Court of First Instance).
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The political importance and the technical complexity of the problems to
be settled in this field justify my merely drawing attention to the question
since it may become inevitable for it to be considered in the long run.
Assuming that to be true, it is indispensable for the problem to be dealt with
from an essential pragmatic point of view and free from dogmatism.
6.
In the context of ideas on the architecture of the Community judicial
system raised by the inter-governmental conference which led to the signing
of the Treaty on European Union, an interesting suggestion has been put
forward by Professor Jean-Paul Jacque and Professor Joseph H.H. Weiler
with a view to the setting up of Community regional courts.34
According to that proposal, regional courts, four in number,35 would have
jurisdiction to decide upon references for a preliminary ruling raised by the
national courts within the relevant geographical zone, as well as on appli
cations for a declaration of invalidity, for failure to act and for compensation
brought by natural or legal persons within the region concerned. The authors’
proposal was that the Commission should be entitled to demand transfer of
the case to the Court of Justice; they also advocated that it should be open to
the parties in every case, to the Member States and to the institutions to ap
peal against all decisions of the regional courts (including replies to refer
ences for a preliminary ruling) and that the Court of Justice should have dis
cretion to decide as to the admissibility of such appeals.
The setting up of Community regional courts, it must be admitted, would
raise a series of very important questions with regard to the jurisdiction of
the various courts and the links between them, the uniformity of the lines of
case-law, the force of res judicata to be attached to the various judgments
and the composition and seat of each court. The authors of the proposal were
aware of these questions but preferred to leave them for subsequent consid
eration.
Among the various questions arising it is necessary to stress the risk
which the assignment of interpretative jurisdiction to regional courts by way
of references for a preliminary ruling might entail for the uniformity of
interpretation and practical application of Community law. To obviate such
risks the authors recommended the possibility of an action before the Court
of Justice, with the inevitable consequence of prolonging proceedings and
accumulating arrears in the cases pending before the national courts.

34
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J.-P. Jacque and J.H.H. Weiler, ‘On the Road to European Union - A New Judicial Archi tecture’, published by the authors (1990).
Corresponding to the four ‘judicial regions’ dividing the present territory of the twelve
Member States. They would cover the following countries: the United Kingdom, Ireland
and Portugal; France, Spain and Belgium; Italy, Greece and the Netherlands; Germany,
Denmark and Luxembourg. However, the authors agree that not only is such a division
not the only one possible but also that it is not based on any magic formula.
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Although, in any event, that proposal does have its attractions, it never
theless seems to have been inspired by a model of judicial organization of a
consolidated federal type, as in North America, which has no counterpart in
the present structure of the European Union.
The negotiators at the inter-governmental conference did not, moreover,
accept the suggestion, but it is not impossible that the question may one day
have to be reconsidered.
7.
To conclude, certain final remarks are called for with regard to three
specific questions.
The first concerns the status o f Community Judges and certain proposals
which have been made in this connection. One such was the proposal in the
Rothley Report,36 approved by the European Parliament, to the effect that the
members of the Court of Justice should be elected by the Parliament and the
Council for a non-renewable period of nine years.
In that connection it must be said first that the proposal does not apply to
the members of the Court of First Instance. That is explained of course by the
position occupied by the Court of First Instance in the hierarchy of the
Community Courts (it is not the Supreme Court) and by the nature of the liti
gation with which it deals (not constitutional but merely administrative).
Parliament’s wish to play a part in the appointment of members of the Court
of Justice is explained by similar reasons.
As Judge Federico Mancini recently wrote: ‘Few supreme courts in the
western world are so lacking in links, direct or indirect, with the symbols of
democratic government and in few countries is the judiciary so bereft of for
mal guarantees of its independence.’
That being the case, and whatever formula may be adopted for the role to
be played by Parliament, it will have to be organized in such a way as to
strengthen and not to weaken the distinguished independence and dignity of
the position. From that point of view it is essential to have a sufficiently long
period of office combined, as the Parliament proposes, with the condition
that it shall not be renewable. It should be emphasized, however, that the
formula proposed by the Parliament involves the Council in the appointment,
whereas at present it is the Committee of Permanent Representatives of the
Member States and not the Council which proceeds, by common accord, to
appoint members of both Courts.
If the reform proposed by the Parliament is adopted, it might prove ap
propriate to discuss the possible introduction into the Community judicial
system of the method of open voting and the dissenting opinion, combined
with a change in the system of appointment of the Judge-Rapporteur. It is
36

‘Report of the Committee on Institutional Affairs on the role of the Court of Justice in the
development of the constitutional system of the European Community*, rapporteur: Mr
Willi Rothley, PE 155441/def., of 6 July 1993.
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true that some of the reasons which originally prompted the present system
of secret deliberations would by then have lost some of their raison d'être ;
but it is not clear that the special nature of the Community has changed so
substantially that the system has lost all its justification.
The second remark was inspired by the recent report of the House of
Lords Select Committee on the European Communities on ‘The enforcement
of Community competition rules’, approved on 7 December 1993. Among
the recommendations set out therein with regard to a possible revision of
Regulation No. 17 - the basic regulation on the application of competition
rules - is that of conferring on the Hearing Officer, whose duty it is to con
duct hearings during the administrative proceedings, power to take certain
decisions to settle procedural disputes between the parties, particularly with
regard to the statement of objections, access to the papers or the laying down
of time-limits.
The Select Committee proposes that the parties should be able to bring an
action before the Court of First Instance against such decisions of the Hear
ing Officer, and that an individual Judge should give a decision on the matter
according to a simplified procedure.
It is not easy to see how such a proposal might be generally applied in the
present state of Community law. But, by analogy with what occurs in deci
sions on applications for the adoption of interim measures, which are taken
by the President of the Court of First Instance, the application of such a sys
tem to other categories of decisions might not only be justified but also result
in speeding up proceedings and personalizing the administration of justice in
the Community.
One last question relates to nomenclature. The Rothley Report to the Eu
ropean Parliament itself proposes that the new division of jurisdiction
between the two Courts justifies their being given new names. Thus he pro
poses that the Court of First Instance be called ‘Court of the European
Union’ and the Court of Justice the ‘Court of Justice of the European Union’.
Mr Jacqué and Mr Weiler for their part had proposed that the latter should be
called the ‘High Court of Justice4.
The name is certainly not the most important thing about an institution.
But for words to have any sense they must correspond to reality. Thus it is
becoming less and less realistic to give the name ‘Court of First Instance4to
a judicial body which from now on has jurisdiction to hear appeals, as is the
case with the European trade-mark.
But for the Parliament’s proposal itself to have any meaning the whole
field of application of the Treaties would have to be subject to review by the
Courts: only then shall we have real Courts of the European Union.
In any event, whatever developments there may be and whatever names
they take one essential value must be preserved: that of the independence of
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the Community Courts. The Community/Union does not rigorously obey all
the conditions typical of a State governed by the rule of law with a separation
of powers according to the strictest criteria applied in the Member States.
Hence the independence of the Community Courts must continue to be an
indispensable support for the gradual realization of the community governed
by the rule of law, characterized by respect for rules having democratic legit
imacy and for fundamental rights which must be given full expression
throughout the whole of the territory of the Union.
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I. Introduction
One of the innovations of the Treaty on European Union (TEU) was the
establishment of citizenship of the Union.1 In its report on the operation of
the TEU, the Commission stated that the Union citizenship provisions
established a direct political link between the individual citizen and the European
Union, in a way which brings them closer together. This is a new concept with
scope to becoming a real motivating force within the Union.2

However, the Commission admits that the
ambitious notion written into the Treaty has not yet produced measures conferring
really effective rights ... the concept of citizenship is not yet put into practice in a
way that lives up to the individual’s expectations.3

It can therefore be expected that the Commission will make suggestions con
cerning the further development of the concept of the citizen’s Europe at the
inter-governmental conference (IGC) to be set up under Article N(2) TEU,
and it is known that some Member States, including Spain, also wish to do
so.
In the light of this emphasis on the role of the citizen in the integration
process, it seemed appropriate that the General Course on European Com
munity Law should examine the role of the individual in European Law. The
materials which follow are not intended to be a comprehensive survey of
Community and Union, law, as they focus on the role of the individual within
that system, but nevertheless a certain view of the system may emerge. In a
sense, the purpose of the Course is to test the Community legal system by
reference to its treatment of the individual.
It should also be made clear that because of the division of tasks at the
Academy, which offers separate courses on Community law and Human
rights, these materials will not deal with the case-law of the Court of Justice
concerning fundamental rights, although this is one of the most crucial parts
of the developing legal protection within the Community legal order.4
The General Course selected, rather arbitrarily, five topics which illus
trate, in a non-comprehensive way, the impact of Community law on the in
dividual: the emergence of the individual as a subject of Community law
1
2
3
4

Arts. 8-8e TEU.
Commission Report on the operation of the Treaty on European Union, SEC (95) 731
final, 10 May 1995, at 5.
Ibid., at 6.
See Mancini and Di Bucci, ‘Le développement des droits fondamentaux en tant que partie
du droit communautaire’, AEL (1990) Vol. I Book 1, 27-52; Weiler and Lockhart,
“ ‘Taking Rights Seriously” seriously: The European Court and its Fundamental Rights
Jurisprudence’, 32 CML Rev. (1995) 51-94 and 579-627.
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(Chapter II), judicial protection of the individual by the European Court of
Justice (Chapter III), the consequence for the individual of inter
governmental cooperation as opposed to Community competence (Chapter
IV), social policy (Chapter V) and Union citizenship (Chapter VI).
It is striking that the European integration process is so fragmented as
regards its treatment of the individual, as these five themes demonstrate.
Probably this is due to the deconstruction of the individual envisaged by the
original Treaty which is based on a functionalist approach.5 Thus, an indi
vidual may either be a worker (a migrant or the subject of the equal pay rule),
self-employed, or a supplier of services. Case-law also identified the individ
ual as a recipient of services. If individuals come within the scope of the
Treaty, they may not be discriminated against on the grounds of nationality.
Subsequent Treaty amendments considered the individual as a teacher, stu
dent or consumer, and various aspects of life affecting the individual were
regulated by provisions concerning inter alia culture, environment, public
health and industry.
This approach is one-dimensional. Community law in this paradigm im 
pacts on certain aspects of the individual’s life, but not on all. One does not
stop being an individual when one is not migrating, polluting or being pol
luted, providing or receiving services and so on. There is no cohesive vision
of the individual as such, as a subject of Community law. The remarkable
contribution of the Court in fashioning a case-law of a constitutional charac
ter, explored in Chapter II, is a harbinger of a more satisfactory approach, but
is to a great extent limited by the formalism of the vertical approach of the
Community legal order when dealing with the individual.
The latter approach conceives the individual as a whole. Thus, the focus
is on the individual as such, rather than on his or her activities, although
these would also be taken into account. This approach is based on a first level protection of fundamental rights, political and civil rights, and social
rights and protection. Particular activities of the individual as actor are pro
tected at a second-level order of rights. The individual may also be decon
structed at this level, and receive protection on grounds of gender, age, dis
ability, unemployment and so on.
The Community legal order has taken a few steps in this direction, first
by seeking a sense of European identity (the passport union, the European
flag, the anthem, the Youth Orchestra etc.), and subsequently, in the
Maastricht provisions on Union citizenship. The citizenship provisions are
however deceptive. There is no over-all conception of the individual as citi
zen, but rather some restricted political and other rights in a limited number
of disparate areas are conferred on the individual. Although the rights con5

Neunreither, ‘Citizens and the Exercise of Power in the European Union: Towards a New
Social Contract?’, in A. Rosas and E. Antola (eds), A Citizens’Europe (1995) 1-18, at 10.
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ferred are horizontal,6 they do not provide the full range of embracive rights
mentioned above. The citizenship provisions are however dynamic, and in
this sense they permit the hope of future development of the concept.
The development of Community law as regards the individual is decid
edly non-linear. The case-law of the Court of Justice, constitutionalizing the
Treaty and the role of the individual, has been accompanied on the legislative
front by a ‘stop-go’ process, heavily influenced by the economic dynamism
or lack of it in the Community, and by political will. The evolution of Euro
pean social policy is emblematic in this regard. More recently, at the
Maastricht negotiations, while the Treaty-makers established Union citizen
ship, they simultaneously permitted the institution of a two-speed Europe as
regards social policy. Areas intimately affecting the individual such as immi
gration, asylum and judicial cooperation in civil and criminal matters, police
and customs cooperation, were attributed to inter-governmental competence,
a problematic step for the individual in view of concerns over the absence of
adequate judicial and parliamentary control and transparency.
It may be that the functional view of the individual, coupled with the in
troduction of the horizontal but incomplete rights of Union citizens, is all that
could realistically be expected of a Community which does not have univer
sal competence. The non-linear evolution of the rights of the individual may
be in keeping with the ‘small-steps’ development of the Community as a
whole. However, the Community has been defined by the Court of Justice as
a Community based on the rule of law, with the Treaty as its constitutional
charter.7 As early as Costa v. ENEL, Advocate General Lagrange stated that
the Treaty had, in a sense, the character of a genuine constitution, the consti
tution of the Community.8
If the constitutional paradigm is to be fully realized, then the individual
must be the focus of that development, in a way which has not been the case
until now. Community law must grant fundamental political, civil and social
rights to the individual. By no coincidence, these would amount to the cre
ation of a genuine global approach to citizenship, akin at least in content to
that found in national law. Such rights need protection in a uniform way
throughout the Community, for which the Court’s case-law on judicial pro
tection, discussed in Chapter III, provides a good basis.
Fundamentally, what is required is a reassessment of how the Community
interacts with its citizens, and how they interact with each other under Com
munity law. The Community is not only about the internal market, but has
the wider compelling aim of creating an ever closer union among the peoples
of Europe. The role of the individual in this process is vital, as without the
6
7
8

Arguably not all are.
Opinion 1/91, [1991] ECR 1-6079, Rec. 21; Case 294/83, Parti Ecologiste Les Verts v.
European Parliament, [1986] ECR 1339.
Case 6/64, [1964] ECR 585.
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active involvement of the individual, it is difficult to see how the integration
process will receive the necessary political support to sustain further devel
opment.
There is also a positive justification for a fundamental reassessment to
accompany the negative reason just discussed. The construction of a supra
national Community requires reflection on the consequences of supranationalism for the individual.9 The Community is based on certain values such
as fundamental rights, democracy and the rule of law. A comprehensive
vision of the individual in the integration process which created a Union citi
zenship reflecting those values would be a distinctive contribution of the
supranational order to the protection of the individual.

II. The Individual as a Subject of Community Law
As a result of the Treaty’s deconstruction of the individual, discussed in
Chapter I, the task of fashioning a wider concept of the individual as a sub
ject of Community law fell to the Court of Justice. Two strands will be dis
cussed. The Court’s case-law on direct effect is inextricably linked to the re
quirement of effective judicial protection of the individual’s rights under
Community law, and ensured by its case-law on the priority of Community
law’s role. Another strand is the Court’s constitutionalization of the Commu
nity as a legal order. The sum of the Court’s achievement is to have dis
cerned guarantees of a constitutional nature for the individual. Necessarily,
the Court was operating ad hoc. It could not fashion a complete constitu
tional framework for the individual, but without this case-law, it is scarcely
conceivable that the concept of Union citizenship could have been achieved.

A. Direct Effect and Supremacy

The first-generation case-law of the Court, which established the place of the
individual in the Community legal order, deals principally with direct effect,
supremacy and the obligation to set aside national law which conflicts with
Community law. Although the matter is well known, a reconstruction of the
Court’s case-law is useful to determine the role attributed to the individual by
the Court, as other analyses have often been primarily concerned with the
full effectiveness of the Community legal order.10
It must be admitted that in analyzing the Court’s judgments, it is often
difficult to distinguish precisely between the Court’s concern for the
9
10

Weiler, ‘The State “iiber alles”. Demos, telos and the German Maastricht Decision’, in O.
Due, M. Lutter and J. Schwarze (eds), Festschriftfu r Ulrich Everling (1995) 1651-88.
The second and third-generation case-law is discussed in Chapter III.
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requirements of the Community legal order (full effectiveness of direct ef
fect) and its insistence on the individual’s access to justice in enforcing Com
munity law rights. Pragmatically, the Court appears to have considered the
two values as analogues. In the sense that individual enforcement of Commu
nity rights ensures the effet utile of the Community legal order, this is proba
bly right; on the other hand, judicial protection of the individual as a value in
itself appears, in this reconstruction, as a recurring theme.
In the celebrated van Gend en Loos case,11 the Court of Justice estab
lished at a stroke the role of the individual in Community law, even as it set
the framework for the Community legal order. Asked by the referring
national court whether Article 12 of the EEC Treaty had direct application in
national law in the sense that nationals of Member States may on the basis of
this article lay claim to rights which the national court must protect, the
Court held that Community law ‘not only imposes obligations on individuals
but is also intended to confer upon them rights which become part of their
legal heritage’. 12
The Court based this conclusion on the premise that the Treaty was more
than an agreement which merely creates mutual obligations between the
Contracting States. This premise was itself supported by a number of factors
which the Court identified. First, the preamble to the Treaty refers not only to
governments but to peoples. Second, since the Treaty established institutions
endowed with sovereign rights, the exercise of those rights affected not only
Member States but also their citizens. Third, nationals of the Member States
cooperate in the functioning of the Community through the intermediary of
the European Parliament and the Social Committee. Fourth, the preliminary
ruling procedure under Article 177 confirmed that the Member States had
acknowledged that Community law has an authority which can be invoked
by their nationals before national courts and tribunals.
The Court deduced from these factors its well-known conclusion which is
worth quoting in full, as it shows that the role of the individual has been a
central part of the Court’s vision of the Community legal order since the ear
liest days:
The conclusion to be drawn from this is that the Community constitutes a new
legal order of international law for the benefit of which the States have limited
their sovereign rights, albeit within limited fields, and the subjects of which com
prise not only Member States but also their nationals. Independently of the legis
lation o f Member States, Community law therefore not only imposes obligations
on individuals but is also intended to confer upon them rights which become part
of their legal heritage. These rights arise not only where expressly granted by the
Treaty, but also by reason of obligations which the Treaty imposes in a clearly
11
12

Case 26/62, N. V. Algemene Transport-en-Expeditie Ondememing van Gend en Loos v.
Nederlandse Administratie der belastingen, [1963] ECR 1.
Ibid., at 12.
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defined way upon individuals as well as upon the Member States and the institu
tions of the Community. 13

The van Gend en Loos judgment had the immediate consequence that indi
viduals could rely on Treaty articles which met the direct effect test set out in
that judgment. As a result, the Court radically reshaped the way in which the
Treaty could be enforced. An initial reading of the Treaty would have sug
gested that the principal means of enforcement was left to the Commission
through its powers under Article 169, and to the Member States under Article
170. By holding that the individual could directly invoke Community law be
fore national courts, the Court created the possibility of enforcement of that
law by citizens of the Member States, through actions before their national
courts, with the possibility of arriving at a uniform interpretation of the
Treaty by use of the Article 177 mechanism.
The reasons which the Court offered for its conclusion in van Gend are
not particularly convincing.14 The mention of ‘peoples’ is not per se indica
tive that the Treaty was anything other than a traditional international law
instrument and in at least one instance, is more political in intent. Likewise,
the creation of institutions endowed with sovereign rights does not necessar
ily imply that this creates rights for the individual. The reference to the Euro
pean Parliament and the Economic and Social Committee was not particu
larly convincing either at a time when the Parliament was not directly
elected, and the Committee was and continues to be a nominated body. The
most telling argument is that relating to Article 177, and even there one must
reason a contrario, taking the position that the Treaty-makers must have in
tended Community law to be applied by individuals in disputes before na
tional courts or tribunals as otherwise Article 177 would have been otiose.
Despite this critique, the judgment retains its own validity based on an
almost circular argument: if one starts from the position that the purpose of
the Community is to achieve European integration, ‘an ever closer union
among the peoples of Europe’, 15 then the Court’s judgment is inevitable, as
it provides one of the building blocks of European legal integration as re
gards the relationship between the Member States and the Community.
The Court’s reasoning concerning the individual is built on two factors.
First there is the consideration that Community law can be better enforced if
it may be invoked by individuals. The Court was quite explicit about this in
its judgment. It held that
A restriction of the guarantees against an infringement of Article 12 by Member
States to the procedures under Article 169 and 170 would remove all direct legal
13
14
15

Ibid., emphasis added.
It should not be forgotten that Advocate General Roemer was of the opinion in Van Gend
that Article 12 only applied to Member States, and that it should not have direct internal
effect.
Preamble to the EEC Treaty.
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protection of the individual legal rights of their nationals... The vigilance of indi
viduals concerned to protect their rights amounts to an effective supervision in
addition to the supervision entrusted by Articles 169 and 170 to the diligence of
the Commission and of the Member States. I6

In addition, there seems to be an unstated desire to place the individual
firmly within the new legal order, strengthening it and it at the same time
providing proof of the Community’s novelty as a new legal order within in
ternational law precisely because it gave such rights to the individual. The
Court can be seen to be reaching out to individuals, involving them in the
process of European integration.17 Moreover, the case can be viewed as a
first step toward achieving uniformity of interpretation of Community law, a
process of major concern to the individual in the protection of Community
law rights.
The relationship of Community law with national law is the other side of
the coin of the recognition of the rights of the individual to invoke Commu
nity law.18 It would be of limited use to individuals if they could invoke
Community law before national courts, if those courts gave priority to later
national laws. Their Community law rights would be defeated and uniformity
of result could not be guaranteed.
The Court’s judgment in Costa v. ENEL19 is therefore the logical conse
quence and ineluctable other half of the doctrine of individual rights set out
in van Gend. The problem for the Court in that case was that whereas the
Treaty specifies how secondary Community legislation is to apply in the
domestic legal systems, no such provision applied as regards the Treaty it
self. The Court’s ruling in Costa does not seem immediately connected with
the rights of the individual, establishing as it does the priority of Community
law over subsequent national law, but it is indispensable in ensuring effective
judicial protection of Community law rights. Without the doctrine of
supremacy, individuals could see their Community law rights being defeated
by subsequent national law. In Costa, the Court specifically refers to individ
uals, noting that by creating the Community, the Member States had created
a body of law which binds both their nationals and themselves.
16
17

18

19

Van Gend en Loos, supra note 11, at 13.
This may be tentatively inferred from the Court’s use of the word ‘individual’, whereas at
issue in the case before it was a legal person: the use of the word individual can be seen as
a deliberate attempt to impose a broader vision of Community law than the case required.
In van Gend en Loos, Advocate General Roemer, but not the Court referred to the prob lems which the attribution of direct effect of Treaty articles would cause given the differ
ent constitutional approaches of the Member States to supranational or international law.
He correctly saw that this would cause conflict with national law, but presumed that the
effect o f the Treaty in such a case would vary from one Member State to another, depend
ing upon the precedence granted to international law over national law by their respective
constitutional laws. He does not appear to have envisaged a uniform doctrine of the prior
ity of Community law.
Case 6/64, [1964] ECR 585.
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The duty of national courts in the event of a conflict between Community
law and national law was made explicit in Simmenthal2®The Court held that
‘every national court m ust... apply Community law in its entirety and protect
rights which the latter confers on individuals’,21 if necessary refusing of its
own motion to apply any conflicting provision of national legislation, even if
adopted subsequently. It is not necessary for the national court to request or
await the prior setting aside of such provisions by legislative or other
constitutional means.
The Court arrived at this conclusion by founding its judgment on a con
cept of rights pertaining to the individual. The Court held that Community
law is ‘a direct source of rights and duties for all those affected thereby,
whether Member States or individuals, who are parties to legal relations
under Community law’22 and that national courts were bound, as a result, ‘to
protect... the rights conferred upon individuals by Community law’.23
The Simmenthal ruling is the logical extension of Costa, and one could
even argue that it was implicit in the earlier judgment. However, the revolu
tionary nature of the obligation to disregard national law, and to apply Com
munity law, if necessary of their own motion, imposed on national judges
should be stressed. The imposition of this obligation transposes the Commu
nity legal order between the Member States and their courts, disrupting
national constitutional precepts and judicial organization.24
The acme of the development of the priority of Community law and the
obligation to set aside national law, in order to ensure the legal protection
which persons derive from the direct effect of provisions of Community law
can be discerned in Factortame I,25 concerning the dis-application of
national law in the event of a claim for interim relief.26 Relying on Article 5
of the Treaty, the Court held that the full effectiveness of Community law
would be impaired if a rule of national law could prevent a court seized of a
dispute governed by Community law from granting interim relief in order to
ensure the full effectiveness of the judgment to be given on the rights

20
21
22
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Case 106/87, Amministrazione delle Finanze dello Stato v. Simmenthal S.p.A., [1978]
ECR 629.
Ibid., Rec. 21.
Ibid., Rec. 15.
Ibid., Rec. 16.
Curtin and Mortelmans, ‘Application and Enforcement of Community Law by the Mem
ber States: Actors in Search of a Third Generation Script’, in Institutional Dynamics o f
European Integration, Essays in Honour o f Henry G. Schermers, Vol. II (1994) 423-66, at
456-7.
Case C-213/89, The Queen v. Secretary o f State for Transport, ex parte: Factortame Ltd
and others, [1990] ECR 1-2433.
It is by no means clear that there was in fact a national law to dis-apply in Factortame /,
as it is arguable that there was in fact no jurisdiction of English courts to grant an injunc tion against the Crown rather than a ‘rule’ which prevented it.
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claimed under Community law.27 Accordingly, the Court held that a national
court which, in a case before it concerning Community law, considers that
the sole obstacle which precludes it from granting interim relief is a rule of
national law must set aside that rule.

B. The Treaty as Constitution

The Court’s early view of the Community legal order subsequently merged
into a perception of the Treaty as a constitutional charter regulating a Com
munity based on the rule of law, reaching its apogee in Opinion 1/91,28
where the Court summarized its constitutional case-law to date:
... the EEC Treaty, albeit concluded in the form of an international agreement,
none the less constitutes the constitutional charter of a Community based on the
rule of law. As the Court of Justice has consistently held, the Community treaties
established a new legal order for the benefit of which the States have limited their
sovereign rights, in ever wider fields, and the subjects of which comprise not only
Member States but also their nationals ... The essential characteristics of the
Community legal order which has thus been established are in particular its pri
macy over the law of the Member States, and the direct effect of a whole series of
provisions which are applicable to their nationals and to the Member States them
selves.29

It is not new that the Court characterizes the Treaty as the constitutional char
ter of a Community based on the rule of law. The Court had previously held
in Les Verts30 and repeated in Zwartveld,31 that the Community is a com
munity based on the rule of law, inasmuch as neither its Member States nor
its institutions can avoid a review of whether the measures adopted by them
are in conformity with the basic constitutional charter, the Treaty. However,
from the stance of the rights of the individual, it is striking that the Court
identified supremacy and direct effect as the two most important characteris
tics of Community law. As noted earlier, from the point of view of the indi
vidual, these are essential counterparts. The supremacy doctrine would mean
little to the individual if he or she could not enforce Community law before
national courts; likewise, the direct effect doctrine would be weakened if
national legislation could vary Community law rights. The combination of
the two provides for an effective guarantee of the Community law rights of

27
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The Court also noted that the system established by Article 177 of the Treaty would be
impaired if a national court, having stayed proceedings pending the reply by the Court of
Justice to the question referred to it for a preliminary ruling, were not able to grant interim
relief until it delivered its judgment followed by the reply given by the Court of Justice.
Opinion 1/91 (EEA Agreement), [1991] ECR 1-6079.
Ibid., Rec. 21.
Case 294/83, supra note 7.
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the individual and for the effective enforcement by the individual of Com
munity law.
It is also striking that in characterizing the Community legal order, the
Court reiterates the role of individuals (here referred to as ‘nationals’), even
putting them before the Member States.
Mancini has aptly described in a seminal article the accretion of case-law
discussed above as the process of making a constitution for Europe.32 It is
perhaps a mark of how far we have come since the early days of the Com
munity, since van Gend indeed, that we take it as self-evident that the case law can be read as a process of constitutionalization. Yet the direction or
success of this process was not at all obvious. The twin doctrines of
supremacy and direct effect demand an enormous effort from national courts
and forbearance from national legislatures. Their reaction is sufficiently well
known not to require analysis here, but certain national courts took a palpa
bly long time to comply with these doctrines. Why they did finally comply is
difficult to tell. Mancini attributes the eventual acceptance of the Court’s rul
ings in these areas to the method chosen by the Court, its ‘courteously didac
tic’ method.33 It may also have been that national courts, particularly at the
early stage, felt that there was simply no alternative to the road of European
legal integration signposted by the European Court of Justice.
The extent to which the Court’s insistence on the place of the individual
in the Community legal system contributed to its eventual success is difficult
to tell. Certainly, its human rights case-law ended in acceptance of the Com
munity legal order by the Bundesverfassungsgericht, but its insistence on the
direct effect of directives, discussed in Chapter III, contributed to the diffi
culty of reception by national courts, particularly in France and Germany.
The emphasis placed by the Court on the role of the individual is both an
indicator of the novelty and special nature of the Community legal order and
a justification of the claim of the Community legal system to be a satisfac
tory legal order. Without this accent on the role of the individual, the Court
could not (or only with difficulty) have claimed that the Community was the
constitutional charter of a Community based on the rule of law. A Commu
nity legal order which did not confer enforceable rights on citizens would be
just another form of international or supranational law, directed to the Mem
ber States, having supranational institutions to which the States ceded part of
their sovereign rights, but to the exclusion of the participation of the individ
ual. Although it could be characterized as a Community based on the rule of
law, governing the relations between the Community, its institutions and the
Member States, the constitutional nature of the process in the true sense
which carries with it the involvement of the individual would be absent. It is
32
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precisely the role of the individual which confers the specificity of the Com
munity legal order.
The affirmation that the Community legal order gives rights to individu
als which form part of their legal heritage responds directly to the aspiration
of the preamble to the Treaty to lay the foundations of an ever closer union
among the peoples of Europe. That is a political aim; the Court’s constitu
tionalization process may be characterized as its judicial analogue.
The Court’s stress on the role of the individual is thus both aspiration
(masked as description) and self-fulfilling: the Community is a new legal
order which gives rights to individuals; since it gives rights to individuals, it
is a new legal order.
The Court’s interpretative technique must be read in the context of its
integration-led vision. Such an interpretation is necessary if the Community
is to involve its citizens, while providing a means of enforcing Community
law. It is not necessarily an approach dictated by the Treaty. The Community
could have functioned as an effective international or supranational organiza
tion without the judicial doctrines of direct effect and supremacy which are
the two doctrines which empower the individual in the Community legal
order. However, if the ambition for the Community is wider, if the integra
tion process is regarded in the light of Jean Monnet’s preference for prag
matic small steps, avoiding confrontation where necessary, then the Court’s
case-law discussed here can be seen as one of gradual accretion with an aim
to further integration, beyond the strict demands of the Treaty and to prepare
the way for future developments.
If these comments are correct, then the Court’s case-law in the area
involving the individual as a subject of Community law can be perceived as
being instrumentally led. However, the result-driven approach is understand
able in the light of the Court’s perception of its role in nudging along the
integration process. The results are very clear. It would scarcely have been
conceivable to have moved directly from a conception of the individual as
economic actor, to that of Union citizen, without the intermediate develop
ment by the Court of the rights of the individual, partly in relation to the free
movement of workers.

C. The Economic Actor as Individual: The Embryonic Citizen

The Court’s case-law in the area of the free movement of persons exempli
fies the constitutionalization process discussed above. The EEC Treaty con
ferred the right of free movement on economic actors, and was relatively
narrow as regards the rights conferred. In a relatively linear sequence of
cases, the Court systematically expanded both the personal and material
scope of the Treaty provisions.
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A telling example of this process is Reed,34 concerning the application of
an English national for a residence permit in The Netherlands on the basis
that under Dutch administrative practice, an alien who had a stable relation
ship with a Netherlands national might, under specific conditions, be permit
ted to reside in The Netherlands.35 It appears to have been accepted that Ms.
Reed and her partner met the relevant objective criteria. The issue was
therefore whether Ms. Reed and/or her partner could be treated differently
from Netherlands nationals similarly placed.36 The problem for the Court in
Reed was whether the right to be accompanied by an unmarried partner fell
within the scope of the Treaty, and thus was governed by the principle of
non-discrimination.
The Court responded affirmatively, concluding that the possibility for a
migrant worker of obtaining permission for his unmarried companion to
reside with him, where that companion is not a national of the host State, can
assist his integration in the host State and thus contribute to the achievement
of freedom of movement for workers. Consequently, such a possibility was
held to be a social advantage within the meaning of Article 7(2), Regulation
1612/68, and a Member State which granted such rights to its own nationals
could not refuse to grant it to migrant workers, without being guilty of dis
crimination under Articles 7 and 48 of the Treaty.
The Reed judgment is quite extraordinary even in the context of the
Court’s very liberal case-law on the concept of social advantages.37 It denies
the naiTow scope which a textual analysis of Articles 7 and 48 suggests. The
key to the judgment would appear to be the Court’s vision of the principle of
equal treatment for Community migrant workers which went far beyond the
narrow confines of Articles 7 and 48. If that is the case, the Court did not
regard Ms. Reed’s companion as an economic actor, a migrant worker,
whose status was governed by the limited rights conferred by the Treaty, but
rather as an embryonic Community citizen, deserving of protection under the
equal treatment principle, virtually irrespective of the subject-matter of the
right being claimed.38
34
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Case 59/85, State o f the Netherlands (Ministry o f Justice) v. Ann Florence Reed, [1986]
ECR 1283.
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The Reed case can therefore be seen as part of the Court’s case-law
regarding the status of the individual as a subject of Community law. Having
established in earlier cases the principles of the direct application of Com
munity law, and its supremacy over national law, Reed is a generational
descendant of this jurisprudence. The aim is to establish the individual as a
constitutional subject, capable of invoking the principle of equal treatment
not for the narrow grounds granted in the Treaty, but rather in the optic of a
constitutional right of equal treatment, applying as far as could reasonably be
stretched within the framework of the constitutional charter which is the
Treaty.
The Cowan case39 is another example of the tendency to constitutionalize
the rights of the individual. Cowan, a British national, was assaulted at the
exit of a metro station while on a brief stay in Paris. He applied for
compensation to the relevant French authority, but was refused as according
to French law, only French nationals, holders of a residence permit or
nationals of a State which has a reciprocal arrangement with France for the
application of such compensation may receive compensation. It appeared that
no such agreement existed between France and the United Kingdom. The
case was referred to the Court of Justice which was asked to rule in essence
whether Article 7 of the EEC Treaty applied to prevent discrimination on the
ground of nationality in this case so that Cowan could be compensated.
The Court referred to its earlier judgment in Luisi and Carbone40 where it
had held that the freedom to provide services includes the freedom for the
recipients of services to go to another Member State in order to receive a ser
vice there, and that tourists must be regarded as recipients of services. The
Court reasoned in Cowan that when Community law guarantees a person the
freedom to go to another Member State the protection of that person from
harm in the host State, on the same basis as that of nationals and residents, is
a natural corollary of that freedom of movement.
Effectively, Cowan establishes for every Community national travelling
within the Community access to the protection of Community law, and in
particular to the principle of non-discrimination on the ground of nationality,
provided that no other more specific Treaty article is to apply. In that sense,
although the economic aspect is still present in Cowan - the receipt of ser
vices - it is surely not dominant, and the case can be read as being one where
the Court deliberately extended the ambit of Community law to cover the
movement of persons where there was no compelling economic purpose or
motive for the displacement of the Community national, save the receipt of
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procedural language before a court of a host State fell within the scope of the concept of
social advantages, within the meaning of Article 7(2) of Regulation 1612/68.
Case 186/87, Cowan v. Trésor Public, [1989] ECR 195.
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services.41 The case is a bridge to a Community bill of rights, and in its way,
a more solid one than the protection offered by the Court’s elaborately rea
soned jurisprudence in Reed. In Cowan, the focus was on the individual, not
the economic actor, though there is still sufficient economic connection to
justify the result.
Some subsequent case-law supports this view.42 In Matteucci,** an
Italian national, the daughter of an Italian migrant worker employed and liv
ing in Belgium, applied for a scholarship awarded pursuant to the bilateral
Cultural Agreement between Belgium and Germany.44 She was refused on
the ground that the scholarships were reserved exclusively for candidates of
Belgian or German nationality. The Court relying on an even broader inter
pretation of Article 7, paragraph 2, of Regulation 1612/68, than in Reed45
held that where a Member State gives its national workers the opportunity of
pursuing training provided by another Member State, that opportunity must
be extended to Community workers established in its territory.
Essentially the Court altered the scope of the nationality requirement in
the bilateral agreement. This is not novel - the Court has altered such
requirements before.46 However, the bilateral cultural agreement appeared to
fall outside the scope of the Treaty whereas previous case-law had concerned
subject matter which demonstrably or arguably fell within the scope of the
Treaty. Matteucci appears to fit comfortably in a case-law which points to an
almost generalized principle of non-discrimination, provided that applicants
fall within the personal scope of Community law, seemingly irrespective of
the subject matter. Similar equal treatment analyses are to be found else
where in the case-law.47
The judgments discussed above demonstrate that the Court, prior to the
entry into force of the TEU citizenship provisions, increasingly viewed the
individual exercising the right of free movement in a constitutional context,
and not in an economic one, provided that he or she fell within the personal
scope of the Treaty. While the Treaty treated persons as economic actors, the
Court nevertheless sought to apply a general principle of non-discrimination
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insofar as an individual came within the personal scope of the Treaty.48 The
cases mirror the Court’s development as a constitutional court in other areas.
There is a compelling impression that when confronted with the free
movement of persons, which it saw as the way to an embryonic Community
citizenship, the Court’s vision was informed by constitutional principles,
rather than by the strict imperatives of socio-economic law promoted by the
Treaty. There is a palpable conviction that it was necessary to move from
economic considerations to those of judicial protection in the context of the
creation of a constitution for a European union, anchored on the principle of
equality of treatment. This is a formidable backdrop to the Court’s new task
of interpreting Article 8a of the Treaty.

III. Judicial Protection of the Individual
The Court of Justice has developed a remarkable case-law concerning the
judicial protection of the individual, initially based on direct effect, but
which subsequently developed into a rights and remedy based case-law.49
The first generation case-law concerns issues such as direct effect, primacy
of Community law and the autonomy of the Community legal order, dis
cussed in Chapter II.
The second generation case-law deals with the relationship of national
law and Community law as regards enforcement of Community law rights.50
This case-law is built on the assumption that national rules will apply in the
resolution of disputes founded in Community law, in areas such as unjust
enrichment and remedies. Clearly this may lead to lack of uniformity as the
effective enforcement of Community law rights may differ from one Member
State to another, depending on the national provisions for enforcement.51
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The Court’s case-law concerning unjust enrichment in the case o f recovery of taxes im 
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The third-generation case-law, brilliantly analyzed by Curtin and
Mortelmans,52 is based on the wish to achieve genuine solutions for the lack
ofeffet utile of direct effect, in the absence of adequate or effective national
enforcement measures of Community law rights.53 In such circumstances,
the Court has recently fashioned54 a case-law which, while co-existing with
the first and second generations, attempts to answer these problems, by pro
viding for effective remedies in the national legal order as a matter of Com
munity law. The Court has thus developed a new cause of action in Commu
nity law, and altered the national rules as regards interim relief and proce
dure. The third-generation case-law penetrates not only into the procedural
laws of the Member States, but also has effects on private law, as well as
other fields such as constitutional law.55

A. Direct Effect of Directives

The Court’s acceptance of the doctrine of the direct effect of directives goes
far beyond the wording of Article 189 of the Treaty, according to which ‘a
directive shall be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national authorities the
choice and methods’. Clearly, the Court was concerned to ensure the effet
utile of Community law, but this appeared to be linked to the notion of the
judicial protection of the individual. Very often, the two principles appear
together in the case-law.56 Thus, in Van Duyn, the Court held that ‘the useful
effect [of a directive] would be weakened if individuals were prevented from
relying on it before their national courts’.57
Subsequently, the Court allowed individuals to rely on directives where
they have not been implemented by Member States in time, using the same
reasoning of useful effect and protection of the individual as in Van Duyn,
holding that a Member State in such a situation may not plead, as against in
dividuals, its failure to perform the obligations which the directive entails.58
This was later extended to other authorities of the State such as regional or
civic authorities.59 The Court has also held that provisions of national law
must be interpreted in conformity with Community law, even before the time
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Ibid., at 433-4.
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limit for implementing a directive has expired,60 though recent case-law ap
pears to throw doubt upon this proposition.61
In Marshall /, the Court excluded that directives might have horizontal
direct effect, which would have allowed individuals to rely on the provisions
of a directive which met the conditions of the direct effect test in cases
involving only individuals rather than the State.62 Following the Marshall I
judgment, individuals were left in an absurd situation concerning access to
legal remedies, in that they could rely on a directive if suing the State or an
emanation thereof but not if they were suing an individual, even though the
underlying problem might be identical in both cases.63 It appears to be no
coincidence that following Marshall /, and in the light of the controversy
generated by it, the Court altered course, creating a remedies-based case-law
which does not rely on direct effect. The new case-law does not replace
direct effect, but is complementary to it.

B. Alternatives to Direct Effect

The Court had already given an intimation of another approach to the protec
tion of individual rights in von Colson,64 in which it relied on an extensive
interpretation of Article 5 of the Treaty to impose an obligation on national
courts to interpret national law specifically introduced in order to implement
a directive in the light of the wording and the purpose of the directive, even
where no directly effective provision is available to provide an adequate
remedy. Subsequently, in Marleasing, 65 the Court extended this obligation
even to national legislation adopted before the directive, adding that national
courts were required to so interpret ‘as far as possible’.
In Faccini Dori ,66 the Court consolidated these developments, adding
that if the result prescribed by a directive cannot be achieved by way of
interpretation, Community law requires the Member States to make good
damage caused to individuals through failure to transpose a directive, pro
vided that the conditions for State liability set out in Francovich67 are met.
The requirement of interpretation of national laws in conformity with a
directive and the principle of State liability in Francovich is complementary
60
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or alternative to the doctrine of direct effect of directives.68 All three doc
trines have been developed by the Court in order to provide effective judicial
protection for the individual. However, the first two doctrines are built on the
assumption that direct effect is not necessary, and that remedies may be
available even where a directive does not have direct effect. They have the
result that individuals may claim remedies based on a directive even in a
horizontal situation, such as that in Marleasing. They thus avoid the denial of
remedy established by Marshall I. Pending and subsequent case-law will
establish the limits of State liability and the issue of liability of individuals
for breach of Community law in horizontal situations.69

C. Uniform Remedies to Protect Community Law Rights

Another development, that of the so-called third-generation case-law of the
Court, is equally arresting. In its earlier case-law, the Court had been reluc
tant to interfere in national procedural issues.70 Thus in cases such as
Rewe,1] the Court held that it was for each national legal system to determine
the procedural aspects of actions relating to the protection of individual
rights, protected by Community law, provided that domestic remedies were
effective, and no less favourable than those for the enforcement of compara
ble national rights (the ‘safeguard’ clause). In terms of remedies, the national
court must apply directly effective Community law either under the existing
provisions of national law, or of its own motion, as in Simmenthal. However,
though this initial reluctance disappeared, in particular following Simmen
thal, and the Court insisted on the obligation of national courts to make ef
fective judicial remedies available, if necessary not applying relevant
national procedural rules,72 the most decisive developments have occurred
only recently.
Thus, in Factortame 7,73 concerning national rules for interim relief, the
Court held that
the full effectiveness of Community law would be just as much impaired if a rule
of national law could prevent a court seized of a dispute governed by Community
law from granting interim relief in order to ensure the full effectiveness of the
judgment to be given on the rights claimed under Community law. It follows that
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a court which in those circumstances would grant interim relief, if it were not for
a rule of national law, is obliged to set aside that rule. 74

The national court was therefore obliged to set aside the rule of national law
which prevented it from granting interim relief.
In Zuckerfabrik,75 the Court was confronted with a case which combined
elements of Factortame and Foto-Frost.76 In the latter case, it had held that
only the Court itself may decide on the invalidity of Community legislation.
In Zuckerfabrik, the issue was whether, in proceedings for interim relief, a
national court could suspend the operation of a national measure adopted on
the basis of a Community regulation and which was challenged on the
ground that the regulation itself violated Community law. The difficulty was
that according to Foto-Frost, the national court could not rule on the invalid
ity of the Community regulation, but Factortame required effective judicial
protection in interim proceedings. Applying the two cases, the Court held
that national courts could suspend the enforcement of a national administra
tive measure adopted on the basis of a Community regulation, even though
they could not rule on the invalidity of the Community measure, provided
that serious doubts existed as to the validity of that measure, an issue which
could be decided by the Court. However, what is completely new in this case
are the Court’s observations on the national rules of procedure governing
interim relief.
The Court noted that these national rules differ from one Member State to
another, which may jeopardize the uniform application of Community law.
Since the Court considered that uniform application of Community law was a
fundamental requirement of the Community legal order, it held that
the suspension of enforcement of administrative measures based on a Community
regulation, whilst it is governed by national procedural law, in particular as
regards the making and examination of the application, must in all the Member
States be subject, at the very least, to conditions which are uniform so far as the
granting of such relief is concerned.77

The result of Zuckerfabrik is therefore to establish a minimum set of
requirements for the granting of interim relief, these requirements being set
out by the Court and including such considerations as urgency. The implica
tions of the judgment are enormous, for they challenge the view, repeated by
the Court in the very same case, that ‘the rules of the procedure of the courts
are a matter of national law’.78 In short, Zuckerfabrik establishes standards of
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Community procedural law, which take priority over national rules of pro
cedure. The Court’s approach has been characterized as going from a merely
negative application of the principle of effective judicial protection to a posi
tive one.79
The Francovich case is another example of this trend. There the estab
lishment of State liability was deduced from the principles of effective judi
cial protection of the individual and effet utile, and stated to be ‘inherent in
the system of the Treaty’.80 The right is founded directly on Community
law.81 This new rule in the Community legal order has consequences for the
legal orders of the Member States. Since the principle of State liability
derives from the Treaty, it must clearly apply in a uniform manner through
out the Community. The Court held that the national rules on liability will
apply. In the absence of Community legislation, it is for the internal legal
order of each Member State to designate the competent courts and lay down
the detailed procedural rules for actions intended to safeguard the rights
which individuals derive from Community law.82
As a result, the Court has introduced a new form of action into the legal
order of every Member State, an action for damages against the State, at the
suit of individuals, for damage caused by breach of Community law for
which they can be held responsible. This introduces as much change into the
procedural laws of the Member States as Factor tame and Zuckerfabrik. All
three cases demonstrate the introduction of common remedies to enforce
Community law rights by the setting aside of national law, the granting of
new procedural rights for interim relief, and the introduction of new cause of
action. It is clear that the effect on the national procedural rules will be
enormous.
In Marshall 7/,83 the Court held that where a Member State has chosen
financial compensation in order to compensate for discriminatory dismissal,
then it must be ‘adequate’ and offer full compensation. National rules on
compensation which would offer a lesser remedy may not be applied.
Clearly, this promotes the concept of a uniform rule of compensation, cutting
across different national rules regarding damages. It is interesting to compare
Francovich and Marshall II in this respect. In the first case, the amount of
compensation would be a pre-determined amount, whereas in the second, the
fixing of damages is inevitably discretionary. According to Marshall II, the
damages must be adequate in that they must make reparation for the loss and
damage sustained. Clearly, national courts’ appreciation may vary from one
Member State to another, and internally within a Member State.
79
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The underlying theme of Marshall II is also interesting, as it is predicated
upon the explicit premise that the Member States may choose how to achieve
the aim of the Community directive in question, provided that these measures
will achieve the aims of the Directive. In Marshall II, the Court accepted that
there were in fact only two choices, reinstatement of the plaintiff or damages.
Although the Court accepted that ‘adequate’ damages may be an effective
remedy, the point remains that the remedy for discriminatory dismissal will
differ from one Member State to another. It is not a matter of little account:
dismissal in the current employment market can effectively mean the termi
nation of a career, not simply of a given employment. Furthermore, in estab
lishing that adequate damages must be awarded, despite national limitations
on the amount to be awarded, the Court has imposed a new duty on national
courts, the application of which is difficult in the extreme. It is not clear to
what extent national courts may take account of national law on assessing
damages in order to arrive at an award. This is presumably the next step and
if pursued by the Court, will require some rather far-reaching guidance from
the Court on basic principles of compensation, which quite inevitably will
result in some form of harmonization.84
The highlight of this case-law is to be found in Faccini Dori where the
Court held that where damage has been suffered as a result of the State’s
obligation, the national court must ‘uphold the right of aggrieved consumers
to obtain reparation in accordance with the national law on liability’.85 Quite
how this is to actually work in practice is not specified86 although serious
procedural difficulties will arise in some Member States.87 What is clear
however is that the Court, although referring to national laws on liability, is
in fact harmonizing national legal remedies.

D. Towards a Remedies-Based Case-Law

There is a clear progression in the case-law although it cannot be character
ized as linear or chronological. Disapplication of a national rule which con
flicts with a Community rule, as required in Simmenthal and Factortame, is a
largely negative process. On the other hand, as Zuckerfabrik demonstrates,
84
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dis-application of national rules leads to the introduction of new, harmo
nized, Community-based procedural rules, a positive process. Francovich
shows the next step: an entirely new cause of action based only on Commu
nity law, but enforceable in all Member States on the basis of national proce
dural law. The goals to be achieved are the uniform application of Commu
nity law and the effective judicial protection of the individual by the provi
sion of adequate sanctions and remedies.88
The progression presented until now is perhaps too linear. It has also
elided the difference between some cases which cannot easily be character
ized as second or third generation but may fall in between.89 In recent cases,
the Court has retreated to national standards and procedures as regards
retroactivity of claims in the areas of social security90 and equal pay.91 In the
area of employment law on the other hand, the Court granted a ‘third
generation’ remedy in Marshall I I 92
One could distinguish between these judgments on the basis that where
the Court allowed the application of national standards or procedures, a rem
edy was available although not a ‘perfect’ one, whereas in Marshall II, only
full compensation, rather than that provided for under national law, would
provide an adequate remedy. This is consonant with Van Gerven’s distinc
tion between essential or constitutive rules and rules laying down nonessential or ‘non-constitutive’ conditions.93 Where an ‘imperfect’ remedy is
available, this could be considered to be a rule laying down a non-essential
condition, and may thus be left to the national level, provided that the na
tional rule does not make enforcement impossible; where only a perfect rem
edy will suffice, this clearly meets the requirement of being essential or con
stitutive.
However, although this analysis is attractive in that it explains the recent
‘national standards’ case-law in a way which shows a continuity and coher
ence with the third-generation cases discussed above, it begs the question as
to what is to be considered as essential or constitutive, or when does only the
88
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‘perfect’ remedy suffice. Impossibility of enforcing rights is not an adequate
criterion as the ‘imperfect’ remedies will generally, though not always, be
available under national law, and where they are not available, a von Colson
remedy could be relied upon.
Thus far, the case-law has developed common mies on State liability, ju 
dicial review and interim remedies. Commentators discern the emergence of
a common law for Europe in that uniform cause of action and uniform reme
dies have been created, as a result of Community law. In these areas alone,
there are a number of issues which remain to be resolved such as State liabil
ity for breaches of the Treaty or failure to correctly (or partially) implement
directives or the liability of individuals for breach of Community law. An
other issue is the apparent dichotomy between the mies on State liability and
those relating to the non-contractual liability of the Community. The impact
on national law is already striking, and the creation of new remedies in these
areas would accentuate this process. A de facto harmonization of national
mies in certain areas becomes inevitable.
The Court’s role in this process is crucial. By discerning rights and
remedies which are ‘inherent in the system of the Treaty’, the Court is engag
ing in classic judicial activism. The third-generation case-law is the indis
pensable development to ensure the enforcement of individuals’ Community
law rights. Nevertheless, this case-law dictates a fundamental reassessment
of national procedural mies and causes of action, within the context of
Community minimum standards which will have to be provided by the
Court. It is doubtful if the Community legislator will intervene, although
such intervention would be welcome if the acquis communautaire were
respected. Substantive conditions for the grant of third-generation case-law
remedies must be specified. Issues such as compensation and the component
mies governing the award of damages must be delineated.
The relationship of the Court with national courts will be decisive in this
development, as the reception by the national courts of the third-generation
remedies will be cmcial for their uniform application. So too will the will
ingness of national courts to refer cases to the Court.94 One positive signal is
that the House of Lords95 and apparently the Spanish Courts96 have adopted
the Court’s case-law as regards interim relief even in areas which are not
governed by Community law, tending to show a receptive approach to a
harmonization of remedies.
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The early case-law of the Court, as expressed in Van Gend en Loos,
Costa v. ENEL and Simmenthal, can be viewed as the logical articulation of
the requirements of the Community legal order, and was largely a negative
application of the principle of effective judicial protection. The third-genera
tion case-law, on the other hand, by its imposition of judge-made remedies
on national law, is a positive exercise requiring the grant of remedies on the
basis of Community law alone in order to enforce Community law rights.
The enforcement of Community law as a matter of Community law is now
the focus, whereas previously, the Court’s case-law had concentrated largely
on substantive law, leaving enforcement to national law rules subject to the
‘safeguard’ clause. The new approach impinges on national law in a way that
could scarcely have been foreseen. Future developments will depend upon
three factors: the reception by the national courts of the third-generation
case-law and their willingness to refer new cases; the forbearance of the
Member States in the face of judicial activism with such wide-sweeping
results, and the Court’s own willingness to extend the case-law. This propen
sity cannot always be assumed in the light of the recent case-law discussed
above.

IV. The Consequences for the Individual of InterGovernmental Cooperation as opposed to Community
Competence: The Case of the Third Pillar
The TEU is a particularly complex document to analyze from the point of
view of the individual. The treaty-makers chose to adopt a form of inter-gov
ernmental cooperation which nevertheless has strong links to the Commu
nity, and uses the same institutional framework.97 The method of inter-gov
ernmental cooperation chosen does not offer all the guarantees associated
with the Community process, notably in terms of effective parliamentary and
judicial supervision. Nevertheless, the TEU is potentially dynamic in that it
offers the possibility for change.
This chapter will discuss only Title VI, TEU, the so-called Third Pillar,
and to a certain extent the common and final provisions, as the other main
form of inter-governmental cooperation, the Common Foreign and Security
Policy, contained in Title V, TEU, does not as yet impinge directly on indi
viduals in general, though this may change.
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Art. C, TEU.

J

General Course in European Community Law

85

A. The Third Pillar and Inter-Governmental Cooperation

The choice of inter-governmental cooperation in the area of Justice and
Home Affairs was deliberate, as it allows Member States to cooperate in
areas which have assumed great importance, and where cooperation is desir
able or essential in the light of the internal market, but it maintains their
monopoly of decision-making in these areas.98
The main thrust of the provisions is to oblige the Member States to coop
erate in a number of areas which are declared to be of ‘common interest’.
These are stated in Article K l(l) to (9) to include asylum, immigration, the
combatting of fraud and drug addiction, judicial cooperation in civil and
criminal matters, customs cooperation and police cooperation, including in
connection with the creation of a Union-wide system for exchanging infor
mation within a European Police Office (Europol). To some extent, this for
mal commitment consolidates and codifies the ad hoc inter-governmental
cooperation which had grown up in the 1980s." However, it marks a signif
icant step forward in that it institutionalizes that cooperation, provides for
‘passarelles’ to Community competence and enshrines an obligation to co
operate, albeit inter-govemmentally, on a permanent basis.
Article K2 provides that the matters referred to in the Title shall be dealt
with in compliance with the European Convention for the Protection of Hu
man Rights and the Geneva Convention and having regard to the protection
afforded by Member States to persons persecuted on political grounds.
Under Article K3, Member States shall inform and consult one another
within the Council with a view to coordinating their action. The Council may
adopt (i) joint positions and promote any cooperation contributing to the pur
suit of the objectives of the Union, (ii) adopt joint action, subject to a sub
sidiarity test, and (iii) draw up conventions which it shall recommend to the
Member States for adoption in accordance with their respective constitu
tional requirements.
Article K3(2)(c) permits such conventions to attribute jurisdiction to the
Court of Justice to interpret their provisions, and to rule on any disputes
regarding their application.
Article K3 makes a distinction between the right of initiative in the areas
dealt with under the Third Pillar. The Commission and any Member State
have the right of initiative in the areas referred to in Article K l(1) to (6).
These include asylum, immigration, the combat of fraud and drug addiction,
and judicial cooperation in civil matters. However, for the areas listed in
Article Kl(7) to (9) (judicial cooperation in criminal matters, customs coop
eration and police cooperation), only the Member States have the right of ini 98
99
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tiative. This distinction presumably reflects the ‘sensitivity’ of the respective
issues, with Member States wishing to preserve complete control over the
last named issues, which they consider to be an essential part of their national
sovereignty.
Under Article K4, a Coordinating Committee is set up.100 It also provides
that the Commission shall be ‘fully associated’ with the work in the areas re
ferred to in the Title. Under Article K6, the European Parliament shall be
regularly informed by the Presidency and the Commission of discussions in
the areas covered by Title VI. The Presidency shall consult the European Par
liament on the principal aspects of activities in the areas concerned and shall
ensure that ‘the views of the European Parliament are duly taken into con
sideration’. It is to be noted that whereas the Commission is to be fully asso
ciated with the Member States’ work in this area, and the Parliament shall be
kept fully informed and its view is to be taken into consideration, the Treaty
does not spell out how this is to happen, nor what constitutes ‘being taken
into consideration’. The Parliament may also ask questions of the Council or
make recommendations to it. Each year it shall hold a debate on the progress
made in implementation of the areas covered by the Title.
Article K8 provides that administrative expenditure arising from the
Third Pillar shall be charged to the Community budget and operational ex
penditure may be charged to it.
Article K9 provides that the Council, acting unanimously, on the initia
tive of the Commission or a Member State, may decide to apply Article 100c
of the EC Treaty to action in areas referred to in Article K l(l) to (6), i.e. the
areas identified above as being less sensitive. This article therefore enables
the transfer of inter-governmental competence to the Community in the areas
of immigration and asylum policy, the fight against fraud and drug addiction
and judicial cooperation in civil matters.
100
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B. The Third Pillar and the Community Process

The Third Pillar does not represent pure inter-governmental cooperation.101
Although competence is not transferred to the Community, and although the
Community process as such is generally excluded, nevertheless there are a
number of connecting points to the Community such as the provisions
referred to above concerning the Commission (Article K4), the Parliament
(Article K6), the Court (Article K(3)(2)(c)), the Community budget (Article
K8) and eventual transfer of competence to the Community (Article K9).
Moreover, the Member States act under Title VI as the Council of the Euro
pean Union, which is also the Council for the purposes of the Community.
As a result, one may conclude that the inter-governmental method
adopted by the Member States in the Third Pillar is not ‘pure’ intergovemmentalism, but rather provides for a number of links to the Commu
nity institutions, while allowing Member States to cooperate intergovemmentally within the context of the Union. Moreover, the inter
governmental method chosen is potentially dynamic: as Article K9 demon
strates, there is the possibility of a transfer of competence in areas of inter
governmental cooperation from the Member States to the Community.
However, the Third Pillar notably departs from the guarantees associated
with the Community process. The right of initiative is altered. The Commis
sion no longer has the exclusive right of initiative: under Article K l(l) to (6),
it shares it with the Member States and, effectively, with the K4 Committee.
The Commission has no right of initiative in the areas referred to in Article
Kl(7) to (9). It is also quite unclear to what extent the Commission is actu
ally associated with the work of the Third Pillar, and with the work of the K4
Committee, the comités directeurs of the K4 Committee and their sub-com
mittees. It has been suggested that the Commission has the status of
‘observateur privilégié’. If this is so, it would scarcely seem to meet the re
quirements of Article K4(2) which provides that the Commission shall be
fully associated with the work in the areas referred to in Title VI.
Similar considerations apply to the European Parliament. Article K6
provides that the Presidency shall regularly inform the European Parliament
of discussions in the areas covered by Title VI. The Presidency is also re
quired to consult the European Parliament on the principal aspects of activi
ties in the areas referred to in Title VI and shall ensure that the views of the
Parliament are duly taken into consideration. It is notable that no procedure
is provided for the Presidency to present the views of Parliament. One is left
to speculate as to how and in what forum the Presidency is required to ensure
that the views of the European Parliament are duly taken into consideration:
should the Presidency take account of these views for its own position at the
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Council, or should it inform the Council of these views, or ask the Commis
sion to take account of them? No procedure is provided which stipulates that
these views must be considered by the Council, and the phrase ‘duly taken
into consideration’ does not state on which organ or institution the duty of
consideration lies. The consultation with the Parliament may often be, and
usually is, ex post fa cto }02
A potentially useful feature of Title VI is the obligation imposed on Par
liament to hold a debate on the progress made in implementing the areas
coming under the Third Pillar, and the right to ask questions of the Council,
or make recommendations to it. This may come to be seen as a valuable
source of pressure on the Council and on the K4 Committee structure.
A further potentially important point arises under Article K8 under which
administrative expenditure entailed for the institutions of the Community by
the provisions relating to the areas in Title VI shall be charged to the Com
munity budget. The Member States may decide that operating expenditure
for such matters either be charged to the Community budget, or may be
charged directly to the Member States. The Community budgetary proce
dures apply where expenditure is charged to the Community budget. In this
case, Parliament could use its very considerable powers under the budgetary
procedure to exercise indirect control, and later possibly a more direct form
of control over the implementation of the Third Pillar. Such a development
could lead to a factual involvement of the Parliament in the Third Pillar area
in a way which was not foreseen by the Treaty-makers. However, it should
be noted that in the practice until now, the operational expenditure relating to
the Third Pillar has been charged directly to the Member States rather than to
the Community budget.

C. The Relationship with Community Law

Article A, TEU states that the Union shall be founded on the European
Communities. Article C provides for the respect of the acquis communau
taire. Article M provides that nothing in the TEU shall affect the Treaties es
tablishing the European Communities or the subsequent Treaties and Acts
modifying or supplementing them. There is no provision similar to that of
Article 134 of the Schengen Convention which provides that ‘the provisions
of this Convention shall apply only in so far as they are compatible with
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Community law.’ This is to be regretted as there are areas where there is at
least an Overlap between the Third Pillar and Community law, and in some
cases, the possibility of tension if not downright incompatibility.
Three examples may be given though there are others such as money laundering. In the first place, one may use the example of the control of the
external frontiers of the Member States and the issue of visas. Both are part
of a coherent policy in providing the appropriate conditions for the realiza
tion of the internal market within the terms of Article 7a of the EC Treaty.
Nevertheless, the convention on the crossing of the external frontiers of the
Member States is dealt with under the Third Pillar, whereas the issue of visas
is separately treated under Article 100c of the EC Treaty, and is the subject
of draft Community regulations.103 This legal dichotomy is reflected institu
tionally in that the Commission allocates responsibilities for these matters
separately to different Commissioners.
The second example comes in the issue of area of data protection. On 20
February 1995, the Council adopted a common position104 on a proposal for
a Council Directive concerning the Protection of Individuals in Relation to
the Processing of Personal Data.105 It should be noted that two Third Pillar
Conventions, both the Europol Convention106 and the Convention on cross
ing the external frontiers of the Member States contain provisions on the ex
change of data. The potential for overlap, without going so far as to claim in
compatibility, with the Community instrument is clear.107
The third example of potential overlap or conflict comes in the area of
drugs. Article Kl(4) and (7) to (9) deals with the subject of combatting drug
addiction, drug smuggling, drug trafficking etc. On the other hand, Article
129 of the EC Treaty provides for Community action towards the prevention
of diseases, ‘including drug dependence’, which is specifically named as one
of the ‘major health scourges’. It is clear that in this area too there is potential
for conflict or overlap, not least because the Commission does not have the
right of initiative in areas covered in Article Kl(7) to (9). An institutional
question relates to the relationship between the respective competences of the
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Europol Drugs Unit in The Hague and the European Monitoring Centre for
Drugs and Drug Addiction in Lisbon.
The potential for overlap or even conflict between Community law and
Third Pillar initiatives examined above shows that there must be a closer
awareness of this problem. Closer cooperation between the Commission and
the K4 Committee would go some way towards solving this issue. If Articles
A, C and M are felt to be insufficient, a statement similar to that in Article
134 of the Schengen Convention to the effect that in the event of incompati
bility with Community law, Community law shall prevail, would go some
way towards clarifying the situation. Moreover, closer cooperation needs to
take place to ensure that no actual conflict or overlap does arise. Institutional
arrangements have to be provided to ensure no overlap in the activities of
institutions or organs with similar responsibilities under the different Union
Pillars. The role of the Commission, particularly if it had a full right of initia
tive, would be important in this regard. Moreover, if the Commission were
more fully integrated into the work of the K4 Committee, the potential for
conflict or overlap should be avoided.

D. Judicial Review

Article L, TEU excludes jurisdiction of the Court of Justice over the Third
Pillar with the exception of conventions concluded under Article K3(2)(c)
which specifically stipulate that the Court of Justice may have jurisdiction to
interpret their provisions and to rule on any disputes regarding their applica
tion, in accordance with such arrangements as the conventions may lay
down. Thus the Third Pillar structure essentially lacks a generalized system
of judicial review. Such review is only optionally provided for under Article
K3(2)(c) for Third Pillar Conventions or would arise if Article K9 were to be
used in the event of a transfer of Third Pillar issues to the Community.
If the Third Pillar had consisted in a transfer of competence to the Com
munity, then according to the case-law of the Court discussed in Chapter II,
provisions which were sufficiently clear, precise and unconditional could
give rise to rights and duties not only for the Member States and the institu
tions, but also for the individual, which the European Court and the national
courts must protect.108 In that event, individuals would have been able to
enforce their rights in areas covered by the Third Pillar before those courts,
and eventually, by way of a reference, to the European Court of Justice.
The role of national courts as regards the provisions of the Third Pillar is
unclear. Depending on national law, it is possible that Third Pillar issues may
be brought before the national courts of some countries but not before others.
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Thus, in a monist system, the Third Pillar, as part of an international treaty,
might be construed as giving rights which individuals may enforce before
national courts. However in dualist countries such as the United Kingdom
and Ireland, an international treaty must be enacted into national law before
it can be invoked before the national courts.109 It is possible that as the Third
Pillar is part of an international Treaty, the International Court of Justice may
be competent.
A dissymmetry has been created between the areas covered under the
Third Pillar and the closely related issue of visas, as regards judicial review.
As the question of visas is dealt with under Article 100c of the EC Treaty,110
and is part of Community law, it is a matter for review by the national courts
and by the European Court, whereas related matters covered by the Third
Pillar such as border controls are, in general, subject to the points just
discussed, not reviewable by the European Court of Justice or national
courts.
A potentially important point concerning the Court’s jurisdiction arises
under Article K8 concerning charging administrative or operational expendi
ture in relation to the Third Pillar to the Community budget. Because of this,
the Court of Justice could yet become involved in Third Pillar matters where
there was, for example, a refusal to adopt the budget by Parliament. How
ever, this appears at present to be a remote possibility as it has been noted
that in practice until now, the operational expenditure relating to the Third
Pillar has been charged directly to the Member States rather than to the
Community budget.
The issue of judicial review is one of the key objections to the Third
Pillar as currently framed. One solution to the lack of a uniform system of
judicial review at supranational level would be to grant jurisdiction over all
Third Pillar matters to the Court of Justice, but this does not seem to be a re
alistic option. The draft convention on the crossing of the external frontiers
of the Member States has been delayed precisely because of the ‘doctrinal
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objections’ of some Member States to the attribution of jurisdiction over the
Convention to the Court of Justice, as was the Europol Convention. An
intermediate solution would be to provide that all conventions concluded
under the Third Pillar should provide for such jurisdiction, but again this ap
pears to be impractical, as practice has shown that the attribution of such
jurisdiction is likely to block, perhaps indefinitely, agreement on such con
ventions, for the same reasons. The other solution, leaving the status quo un
changed leaves the Third Pillar open to all the accusations of lack of judicial
review and due process.
The Third Pillar affects individual rights, and a strong claim can thus be
made to seek judicial review in the areas covered by it.111 Failure to do so
would leave the Union open to the charge that in areas governed by the Third
Pillar it does not provide for an adequate system of legal remedies, that it is
not a system governed by the rule of law, and that individual rights are not
adequately or at all protected. Constitutional courts in Member States may
have the gravest reservations about this state of affairs which could lead to
the Union having the same problems of acceptance as a legal order, at least
as regards Third Pillar matters, as the Community once encountered (and en
counters).
There appears to be no evident practical solution to this problem which
would satisfy all Member States, as some Member States are violently op
posed to granting the Court of Justice jurisdiction over Third Pillar matters.
The suggestion alluded to above of providing that Third Pillar conventions
should habitually attribute such jurisdiction to the Court, should not be dis
carded altogether. If the suggestion made above concerning the introduction
of qualified majority voting and the modification of the ‘double-lock’ proce
dure were adopted, these objections could presumably be overcome. In that
event, it would be practical to attribute jurisdiction to all Third Pillar Con
ventions as a first step. The successive step would be to have such jurisdic
tion over all Third Pillar matters.
An alternative interim solution would be to provide that Article K3(2)(c)
conventions could stipulate an optional acceptance of the jurisdiction of the
Court of Justice. Thus, some Member States in favour of attributing jurisdic
tion to the Court could make use of the option, whereas others would be free
not to do so. This would provide for the beginnings of supranational judicial
review in the Third Pillar. The objection is that it would create fragmentation
in the Union as judicial review would be available from some Member States
but not from others. However, this would not be unlike the situation with
111
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regard to the right of individual petition in the Council of Europe sphere, and
it may be that such a solution, although untidy and not uniform, would be an
acceptable way forward. One issue which would have to be clarified is the
extent of the judicial review. For it to work optimally, Member States which
have accepted such jurisdiction should allow cases to go before their national
courts and then by way of reference, to the European Court of Justice. An
other issue would be to consider whether or not the jurisdiction of the Court
should be subject to a minimum number of acceptances by Member States;
this author does not see the need for such a minimum threshold.
E. Nature o f the Instruments Adopted under the Third Pillar

The legal status of the acts set out in Article K3 is not defined. Article K3
sets up a hierarchy of steps which may be taken: joint positions and the pro
motion of joint cooperation, joint action and conventions. Presumably joint
positions do not produce any legal effects as such, apart from the duty to de
fend common positions under Article K5.
It is unclear whether joint actions have legal effects, or whether they are
legally binding. This author submits that they do have legal effects and are
legally binding, in so far as they are part of the implementation of the TEU.
This view is not one shared by other commentators.112 However, if accepted,
it raises issues concerning the enforcement of joint action and measures
implementing joint action, and whether they are subject to judicial review.
At first sight, only the International Court of Justice might have jurisdic
tion over such issues (although even this is doubtful). One cannot exclude
however that the European Court of Justice might hold that such jurisdiction
should not lie, as the Third Pillar for the reasons described above, does not
institute ‘pure’ inter-governmental cooperation but rather relies on the Com
munity institutions, involves the Commission and the Parliament in the work
of the Third Pillar (to whatever degree), and charges administrative expendi
ture connected therewith to the Community budget, leaving open the possi
bility to charge operating expenditure to that budget as well. Moreover, there
is the possibility to attribute jurisdiction to the Court of Justice under Article
K(3)(2)(c). Thus it could be argued with some force that the attribution of
jurisdiction to the Court over some but not all Third Pillar Conventions, with
the possibility that another court might interpret the remaining conventions,
would disrupt the unity of the system and provide for unacceptable variation
between related fields.
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In view of these factors, the European Court might reasonably take the
view that a court extraneous to the Community system should not have juris
diction over these issues. It is unlikely however, whether at this stage, the
Court would claim such jurisdiction for itself, although problems connected
with the Third Pillar may come before it, for example in relation to the
Community budget.
Conventions adopted under Article K3(2)(c) are legally binding. How
ever, here too, questions as to enforcement and jurisdiction arise. The same
considerations just mentioned concerning the appropriate forum for judicial
review might also apply in those cases where the conventions do not attribute
jurisdiction to the European Court.
It should be noted that as regards joint positions and joint action, Article
K5 appears to make a distinction between the obligations on Member States
to defend joint positions and joint actions. Under that Article, within interna
tional organizations and at international conferences in which they take part,
Member States ‘... shall defend the common positions adopted under the pro
visions of this Title’. No mention is made of joint action. It would be a mis
take however to believe that the phrase ‘common positions’ is a compendium
term which should be interpreted to include joint action. The phrase
‘common positions’ does not appear in the English-language text of Title VI,
save in Article K5. It does not appear therefore in the list of steps which the
Council may take under Article K3(2). A guide to interpretation comes from
the French text. There, Article K5 refers to ‘positions communes’, the same
phrase used in the French-language text of Article K3(2)(a), which in English
is rendered as ‘joint positions’. The term ‘joint action’ on the other hand is
rendered as ‘actions communes’. The same distinction appears in the Italian
text.113
Accordingly, one may derive from this that Article K5 imposes on the
Member States an obligation to defend joint positions (positions communes)
but not joint action. By contrast, the Second Pillar provides in Article J3(4)
that ‘Joint actions shall commit the Member States in the positions they
adopt and in the conduct of their activity’. This is not limited, as is Article
K5, to participation in international organizations and conferences, but pre
sumably, by referring to ‘the positions they adopt and in the conduct of their
activity’, they would be bound to defend those actions in international orga
nizations and conferences. A separation is made in the Second Pillar between
those defending common positions in those fora (which is dealt with under
Article J2(3)), and Article J3(4), concerning joint actions. Moreover, the
Third Pillar does not contain a provision analogous to Article J2(2) second
sub-paragraph, which provides that the ‘Member States shall ensure that their
national policies conform to the common positions’.
113
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The Council also issues non-binding resolutions and recommendations,
neither of which are specifically envisaged by Title VI, save in so far that
they may be considered to have a basis under the very general terms of
Article K3(2)(a) which allows the Council to choose ‘the appropriate forms
and procedures’ for joint positions and the promotion of cooperation con
tributing to the pursuit of the objectives of the Union.
The legal effect of Third Pillar instruments, particularly joint action,
should be clarified. Thought should be given to using other types of instru
ments, such as Third Pillar legislation. There should be an obligation on
Member States to defend joint actions in international fora, and an obligation
to ensure that their national policies conform with the common positions.

F. Transparency

The TEU, including the Third Pillar, is a badly drafted document. It is not
transparent, and in order to read it, one requires a thorough knowledge of
Community law to which it makes confusing cross-reference. However, apart
from the drafting, there are compelling issues concerning transparency
regarding implementation. Decision-making under the Third Pillar is taken in
secret. What was once under national parliamentary and judicial control in
the Member States has been effectively subtracted from this control by the
‘supranationalization’ of the issues dealt with in the Third Pillar. National
parliamentary involvement is limited as are the safeguards at the suprana
tional level. The involvement of the Commission is restricted, the participa
tion of the European Parliament in the process is largely confined to reports
made ex post facto on what has already occurred or been decided. The possi
bility of judicial review by the European Court of Justice, provided under
Article K3(2)(c), has already given rise to problems, as demonstrated by the
difficulties concerning the proposal to attribute jurisdiction to the Court over
the draft Convention on crossing the external frontiers of the Member States,
thus effectively blocking its adoption.
Apart from the actual conventions which may be based on the Third
Pillar, however, there is the issue of the transparency of the decision-making
process at the next level. The K4 Committee structure was and still is largely
unknown, save to specialists. Its three comités directeurs and their sub
groups meet in secret, and are not subject to the copious Teaks’ which occur
at Community level and which are one unorthodox but practical way of rem
edying the information deficit. Their decisions typically are not the result of
consultation with the European and national Parliaments, national and supra
national interested bodies, but are decisions taken by Government authorities
meeting inter-govemmentally. All of the faults associated with the demo
cratic deficit in the Community are thus present, particularly in view of the
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absence of effective judicial and parliamentary controls at national or supra
national levels.
Transparency is a right of the individual. It goes to the heart of the demo
cratic process. The argument is often made by those involved in the decision
making process that the matters dealt with under the Third Pillar are too sen
sitive to be dealt with in a transparent fashion. This rationale is hard to un
derstand. In all Member States, such matters have long been subject to con
trols of one type or another. Similar or new controls could be envisaged for
decision-making at the Third Pillar level. The mere fact that the matters are
being dealt with inter-govemmentally does not necessarily make them per se
more sensitive. The problem essentially is one of perception. The Third
Pillar, like Schengen and Dublin, is the creation of specialists for whom se
cret decision-making is justified. But just as one has had to fight to establish
adequate controls at national level over the power of the State in its dealings
with the individual, so one must conclude that such a struggle now appears
necessary at the inter-governmental level.114 This is not a point which one
can expect that the specialists referred to will readily concede. Nevertheless,
this issue must be contested as otherwise the guarantees which have been es
tablished at national level risk being rendered nugatory because of the supranationalization of the subjects dealt with under the Third Pillar. The Euro
pean Parliament and the Commission could play a role in calling for greater
transparency. National Parliaments, as yet very likely not fully aware of the
extent to which the balance has shifted, should also be involved.
The Member States themselves have recognized the need for trans
parency in the Declaration attached to the TEU on the right of access to in
formation. Therein they state that ‘transparency of the decision-making pro
cess strengthens the democratic nature of the institutions and the public’s
confidence in the administration’. Concrete steps are needed to put flesh on
this statement and to correct the current obstacles to access to information
and the lack of transparency. A general rule of access to information could be
subject to exceptions in the public interest, public security, privacy of indi
viduals and the protection of industrial and commercial secrets.

G. Consequences of the Third Pillar for the Individual

The consequences for the individual of the inter-governmental method are
patently obvious. The individual loses first the degree of information which
was available on these matters before they were transferred from the national
to the inter-governmental level. Transparency of decision-making, and the
opportunity to influence, are therefore lost.
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Likewise, the individual loses direct democratic control over the
decision-making process. At national level, the only democratic involvement
will come through the adoption by Member States of Third Pillar conven
tions in accordance with their respective constitutional requirements, which
may require approval by parliament and possibly referenda. However other
levels of Third Pillar decision-making escape democratic control, notably
joint positions and joint action as a result of the absence of a role for the Eu
ropean Parliament and the national parliaments in the decision-making pro
cess.
Moreover, as noted above, a coherent system of judicial control is lacking
at the supranational level. As a result, judicial control may intervene in the
case of conventions which specifically attribute jurisdiction to the Court of
Justice, but failing that, one is left with the possibility of judicial control at
national level, depending on the relationship of the Third Pillar as an interna
tional treaty with the national legal system. Such judicial control would not
be uniform. Concepts contained in joint actions or conventions over which
the Court of Justice had no jurisdiction would be open to different interpreta
tion in the different Member States where such judicial control was possible.
Furthermore, it is not clear whether national courts would be able to interpret
joint actions as they represent a secondary form of decision-making. Ar
guably, one could maintain that each joint action is a new form of interna
tional agreement, but for it to be so, it would have to have the appearance
and content of such. It is doubtful whether Council decision-making in the
Third Pillar would always, if ever, meet this requirement.
As a result, the individual would be left with limited, and potentially nonuniform interpretation of some but not all, Third Pillar decision-making, de
pending on the attitude of the relevant national courts. This is surely unsatis
factory, as not only does the level of judicial protection differ from Member
State to Member State, but there would be a possibility of a disparate inter
pretation of the same concepts. Moreover, the rights of the individual to judi
cial review may depend upon the type of instrument chosen, its need to be
implemented into national law, and the way in which that instrument is
viewed by national courts.
The TEU thus does not merely maintain the status quo as regards national
law. By transferring decision-making to the inter-governmental level, it pro
foundly alters the rights of the individual. This will not always be the case: in
some instances, Third Pillar decision-making will require implementation
into national law. In that case, the guarantees of national judicial control, and
probably parliamentary control, will be present (although the latter may pos
sibly be excluded by the form of legislation chosen, if parliamentary ap
proval is not necessary). However, even in this case, which represents the
optimal situation, there will be the possibility of different interpretations of
the same instrument by the courts of the Member States.
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In other situations, a Third Pillar decision, resolution or recommendation
may not require implementation into national law: in that case, judicial
remedies will depend upon the possibility under national law of judicial
review of the administrative action which implements the Third Pillar deci
sion, resolution or recommendation. Here again, differing national interpreta
tions are possible of the original instrument.
There remains the question of whether the Third Pillar, or secondary leg
islation or conventions adopted thereunder, may be interpreted by the Inter
national Court of Justice. It is submitted that this should be avoided, in view
of the aims of European integration, and the mixed nature of the inter-gov emmental cooperation adopted under the Third Pillar. The Union is founded
on the European Communities, and Article A, TEU states that the ‘Treaty
marks a new stage in the process of creating an ever closer union among the
peoples of Europe’. The Union is also served by a single institutional frame
work, on which the Third Pillar relies. Moreover, the Third Pillar uses the
Community budget for administrative expenditure, and operating expenditure
may also be charged to it. In the light of these considerations, interpretation
by the International Court of Justice of the Third Pillar, or of instruments
adopted under it, appears to be undesirable.
Although the attribution of competence to the Community in the areas
covered by the Third Pillar would have been preferable because of the
greater guarantees that this offers in terms of democratic involvement and
judicial control, and also because of the fact that the inter-governmental co
operation in these areas is essentially occurring as a response to the Commu
nity imperative of the internal market, nevertheless Title VI is a major step
forward compared to previous inter-governmental cooperation. It provides
for the involvement of the Commission and the Parliament, though the Par
liament need only be consulted and its voice is not determinant. On the other
hand, the Commission no longer has the sole right of initiative, and does not
have it over all the areas covered by the Title. Furthermore, as the Commis
sion no longer has the monopoly on legislative initiative in this area, it can
no longer use its tactically useful threat to withdraw draft legislation in the
face of unacceptable changes by the Council.
The TEU to some extent takes account of the criticisms made of the
Schengen Conventions and of the earlier inter-governmental initiatives which
preceded it. It provides for the involvement of Community institutions in
areas previously reserved to ‘pure’ inter-governmental cooperation and pro
vides for the possibility in some cases of control by the European Court of
Justice. It also provides for a more coherent set of procedures and rules for
cooperation in this area than had applied heretofore. In particular, as a result
of the adoption of the Title, there is ‘a more rational, more stratified and
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more coordinated structure of official committees and groups leading to
political decision-making in the Council’. 115
Thus, although one welcomes the Third Pillar as an advance on previous
forms of inter-governmental cooperation, one must conclude that the position
of the individual may be adversely affected by it because of the lack of
supranational judicial protection and that uniformity of interpretation of
Third Pillar decision-making is not guaranteed. The other concerns regarding
lack of transparency and adequate parliamentary control reinforce this view.

V. Social Policy 116
Social policy is obviously of prime concern to the individual. Yet the devel
opment of the Community’s social policy has been marred by consistent fail
ure to achieve a satisfactory social policy at European level. This can partly
be explained by the weakness of the original Treaty provisions on social pol
icy and by successive partly failed attempts to give dynamism to social pol
icy, failures which can be attributed to a lack of political will and which
reflected, at least until the passage of the SEA, the Community’s own lack of
dynamism.
More fundamentally, however, the failure of Community social policy is
a result of a lack of consensus on the role of social policy in the Community,
on the transfer of competence from the Member States to the Community and
whether it should be the subject of national or Community competence. To
this have been added doubts about the cost of social policy, and its connec tion with Community growth, competitiveness and unemployment. The dis
tinct views on Community social policy held by the United Kingdom on the
one hand and the remaining Member States on the other have been crystal
lized in the TEU.

A. The Original Treaty Provisions

The social provisions of the original EEC Treaty are to be found in Part
Three, Title III, Chapters 1 and 2. The provisions applicable to workers, the
self-employed and the providers of services, as well as Article 7 (now Article
6 of the Treaty) also have a notable social dimension, particularly in the light
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Commission Communication on Immigration and Asylum Policies, COM (94) 23 final, 23
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For an outstanding original view, see the important article by Sciarra, ‘European Social
Policy and Labour Law - Challenges and Perspectives’, AEL (1993) Vol. IV Book 1, 303 40.

100

David O’K eeffe

of the interpretation given to them by the Court of Justice, discussed in
Chapter II.
Title III is entitled ‘Social Policy’. Chapter 1 thereof, containing Articles
117-122, bears the heading ‘Social Provisions’, while Chapter 2 deals with
the European Social Fund and the common vocational training policy. This
analysis will focus on the social provisions, although the achievement of the
European Social Fund should not be under-estimated.
There is a palpable contrast between the provisions dealing with eco
nomic actors (Articles 48, 52 and 59) and those concerning social policy
contained in Articles 117-122. Whereas the former provisions give legisla
tive competence to the Community, and have been held to have direct ef
fect,117 thus creating directly enforceable rights for the individual, the social
policy provisions are weak. With the notable exception of Article 119, they
are unsubstantial, tending to be aspirational rather than imposing specific
obligations, confer no real legislative competence on the Community and
(with the exception of Article 119) do not produce direct effect for individ
uals.
Article 117 declares that the ‘Member States agree upon the need to pro
mote improved working conditions and an improved standard of living for
workers, so as to make possible their harmonization while the improvement
is being maintained’.118 Article 118 gives the Commission the task of pro
moting close cooperation between Member States in the social field.

B. Early Social Policy Initiatives

Community social policy has developed in phases.119 The first phase covers
the period 1958 to 1972, during which time the Community passed legisla
tion on social security and the free movement of persons, but social policy
steps were confined to measures to harmonize common health and safety
standards without resulting however in the adoption of significant legislation
in this area.
The second phase began in 1972 when the Heads of State and Govern
ment, meeting in the Paris Summit in 1972, noted the disparity between eco
nomic growth and the quality of life of citizens, and resolved to undertake
117
118

119

Case 41/74, Van Duyn, supra note 57; Case 33/74, Van Binsbergen, [1974] ECR 1299
and Case 2/74, Reyners, [1974] ECR 631.
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more vigorous action in the social field. As a result, the Social Action Pro
gramme was adopted in January 1974.120 The Programme had three principal
aims: the attainment of full and better employment in the Community, the
improvement of living and working conditions and increased participation of
workers in industry. The Social Action Programme gave rise to the adoption
of Directives on the protection of employees in the event of collective redun
dancies (75/129),121 transfer of the undertaking (77/187)122 and insolvency
of the employer (80/987).123 Directives were also adopted on equal pay
(75/117),124 equal treatment (76/207),125 and social security.126 Subse
quently, however, the impetus for developing social policy legislation seems
to have waned.

C. The Single European Act

An important development came about with the adoption of the SEA in
1986, and it is from this date that, unlike other authors who place the third
phase later,127 it is submitted that one can see a renewed interest in develop
ing social policy. It should not be forgotten that the Cockfield White Paper
on completing the internal market had been presented to the European Coun
cil at the same time as the Addonino Report on the People’s Europe and the
Dooge Committee Report.128
The three reports show that the European Council was contemplating
progress on three fronts simultaneously, completion of the internal market,
furthering European political integration and developing a ‘human face’ for
the Community, to the benefit of its citizens. The view was taken that social
policy should be an essential part of the revitalized Community. Thus, the
preamble to the SEA refers to the aim of promoting social justice on the basis
inter alia of the European Social Charter. In the event, however, it was not
entirely clear to what extent the Member States saw this as a value in itself,
120
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and to what extent social policy was viewed as a part of economic policy,
particularly as regards the prevention of distortions of competition between
the Member States due to differing production costs.
The SEA added two provisions to the social chapter in the Treaty. Article
118a provides for legislative power for the Community to adopt directives to
improve, especially in the working environment, the health and safety of
workers. Article 118b contains a rather weak provision concerning the dia
logue between management and labour at European level.129
Article 118a requires analysis as it set a precedent which has been fol
lowed. It provides that Member States ‘shall set as their objective the har
monization of conditions in this area [of health and safety of workers, partic
ularly in the working environment], while maintaining the provisions already
made’. Furthermore, it states that the Council ‘shall adopt, by means of direc
tives, minimum requirements for gradual implementation, having regard to
the conditions and technical rules obtaining in each of the Member
States’. 130
The choice of proceeding by way of minimum requirements fo r gradual
implementation marks a definite policy decision. Instead of aiming at an
optimal social policy, setting high-level standards for application throughout
the Community, the SEA testifies to the realization that this may be an unre alistic goal. Thus, the less controversial path of gradual implementation
(precluding a ‘big bang’ harmonization) of minimum requirements aims only
at setting minimum thresholds in terms of health and safety. As a result,
Article 118a(3) provides that Member States may maintain or introduce more
stringent measures for the protection of working conditions.
Article 118a is thus a harbinger of the debates to come on the costs of an
adequate social policy and the potential for social dumping in the internal
market, and illustrates the tensions inherent in a Community with different
levels of prosperity and therefore different levels of ability on the part of the
Member States to pay for an optimal system of worker protection.
Article 118a was the legal basis for Directive 89/391,131 the ‘parent
directive’ on health and safety at work. This directive has in turn given rise
to a host of other directives concerning specific aspects of employees’ health
and safety. However, other legislative measures proposed by the Commis
sion, were based on an extensive interpretation of Article 118a, in the ab
sence of a more satisfactory legal basis, leading to disputes in the Council,
and a failure to adopt such legislation. Some important legislation was never
theless adopted after lengthy conflict which resulted in the deletion of some
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of the most ambitious features.132 In the face of this legislative conflict, it
became apparent that Article 118a was not in itself sufficient and that further
changes were needed to develop a Community social policy.

D.

The Community Social Charter

In June 1988, the European Council meeting in Hanover emphasized the
importance of the social dimension of the internal market and invited the
Commission to draw up policy initiatives. After consultation,133 the Com
mission produced a draft which, with modifications, was adopted on 9
December 1989 by eleven of the twelve then Member States, with the excep
tion of the United Kingdom.134 The United Kingdom did not sign the Charter
as it maintained, as it always has done under the Conservative government,
that social policy is a matter for national competence.
The Charter is not, and could not have been even if all Member States
had signed, a Community act envisaged by Article 189. It is a declaration, as
is recognized by the preamble. However, it could be classed as soft law. It
may be referred to in interpreting Community (and probably national) legis
lation.
The Charter essentially is a solemn declaration of the social rights of
Community citizens and deals with the following subjects:
1) freedom of movement;
2) employment and remuneration;
3) improvement of living and working conditions;
4) social protection;
5) freedom of association and collective bargaining;
6) vocational training;
7) equal treatment for men and women;
8) information, consultation and participation for workers;
9) health protection and safety at the workplace;
10) protection of children and adolescents;
11) elderly persons;
12) disabled persons.
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Directive 92/85 on pregnant and breastfeeding workers, OJ 1992 L 348/1; Directive
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Many of these headings contain provisions which are declaratory in nature
and add little to the acquis communautaire. That is the case of the provisions
concerning the freedom of movement. However, other parts highlight par
ticular categories of individuals which require particular protection. Right of
residence has subsequently been guaranteed to non-economic actors by
Directives 90/364-5 and 93/96.135 Frontier workers and workers moving
under a contract to provide services are also singled out as requiring specific
protection.136 Other provisions, such as those concerning living and working
conditions, are not new, repeating the content of measures already proposed
or adopted. Amongst new provisions, the Charter refers to the notion of an
equitable wage in Article 5 thereof, and also emphasizes the importance of
social protection, admittedly in rather vague terms.
A feature of the Charter is that it identifies categories of individuals
which require special protection. These include children and adolescents, el
derly persons and disabled persons. To these categories should be added the
unemployed. This emphasis on individualizing categories requiring special
protection rather than focusing on the general working (or non-economically
active) population as a whole, is new, and is to be welcomed in the context of
social policy, although as argued in Chapter VI, it is not helpful in the con
text of a first-level order of rights in Community law generally. The sectorspecific approach was subsequently followed by the Commission in its So
cial Action Programme.137
Although third-country workers are mentioned in the preamble to the
Charter, they are not otherwise mentioned in the Charter. The Charter there
fore deals only with the rights of nationals of the Member States. This is to
be deplored. Another serious omission, deplored by many authors, is the fail
ure to provide for fundamental rights.138
The Commission produced its Action Programme to implement the Char
ter in November 1989, even before the Charter was adopted.139 The Action
Programme contained all the Charter headings and a section dealing with
employment and the labour market. It also called for a Commission report
and national reports on implementation of the Charter. As the Charter is not
hard law, the Commission proposed to base legislation on existing Treaty
provisions, in this way treating the Charter as a de facto source of inspiration
rather than as a legal base.
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The Charter states that it is to be implemented in accordance with the
principle of subsidiarity.140 However, although this is reiterated in the
Commission’s Action Programme, in fact the Commission proposed imple
mentation largely by Community measures while purporting to respect
national laws and practices. A certain dissymmetry is thus built into the
Action Programme as divergences between the national systems would
remain.
The Charter did not, and could not offer a legal basis for social policy
provisions. As a result, the Commission was forced to rely on existing legal
bases in proposing legislation. For some parts of the Charter, specific Treaty
provisions were available, such as Articles 48, 52 and 59 in the case of free
dom of movement and social security, Article 118a in the case of health and
safety of workers, particularly in the working environment, Article 119 as
regards equal pay, and Article 128 as regards the common vocational training
policy.
Where no specific provision existed, recourse was had to the general law
making powers provided by Articles 100, 100a and 235. Clearly, the Com
mission preferred the use of the latter two articles, which provide for quali
fied majority voting. This gave rise to fierce objections at Council level,
because of the Commission’s extensive interpretation of ‘health and safety of
workers’ under Article 118a, and a disregard for the exclusionary clause in
Article 100a(2) which provides that laws relating to the rights and interests of
employed persons shall continue to require unanimity at the Council level.
Thus a number of the more controversial proposals could not make legisla
tive headway because of this opposition.
The Charter appeared to be still-born, as it was not subscribed to by all
Member States. In fact, however, some 13 of the 21 measures which the
Commission proposed as requiring action in its Action Programme to im
plement the Charter were actually adopted.141 Moreover, the Charter, as is
mentioned below, continues to be a source of inspiration for the Social
Agreement contained in the TEU.
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E. The Treaty on European Union and Social Policy142

A further attempt to provide impetus in European social policy came at the
time of the negotiations leading to the TEU. It was obvious that the Social
Charter had not achieved the change in quality and quantity of legislation
which it had been hoped for. It was also clear that new legal bases were nec
essary if social policy were not constantly to be bedevilled by argument over
the appropriate legal basis for proposed legislation. The Commission pro
posed a revision of the social policy provisions, extending them to some of
the areas covered by the Charter, and subjecting them to qualified majority
voting.143 This would have resulted in a transfer of competence to the
Community of many areas of social policy, which under the EEC Treaty had
been left to the Member States. Political difficulties in reaching agreement
became apparent as the United Kingdom maintained that social policy is a
matter for the Member States.
Watson identifies three factors behind the United Kingdom’s stance in
refusing to accept the new proposed social chapter: first, a preference for
market forces within a loose legislative framework as opposed to increased
regulation emanating from Brussels; second, the social chapter may have
given trade unions excessive power, particularly in the legislative area; third,
a fear that the social chapter would cause a competitive disadvantage for the
United Kingdom and the Community as a whole.144
As a result of these difficulties at the political level between the United
Kingdom and the other Member States, the envisaged social policy chapter
of the TEU was removed from the main body of the Treaty and effect was
given to it in the form of a Protocol and an Agreement on Social Policy. The
TEU also contains a Protocol on Article 119 of the EC Treaty.
Before considering the Protocols and Agreement, it may be useful to
consider here the other features of the TEU concerning social policy. The
TEU leaves the original social policy provisions of the EEC Treaty, as
amended, untouched with the exception of a minor change to Article 118a
relating to decision-making. Article B, TEU states that one of the objectives
of the Union is to achieve economic and social progress which is balanced
and sustainable, inter alia through the strengthening of economic and social
cohesion. Article 2 of the EC Treaty, as amended by the TEU, states that the
142
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Community shall have as its task inter alia the promotion of a high level of
employment and of social protection and economic and social cohesion.
Article 3(i) provides that the activities of the Community shall include ‘a
policy in the social sphere comprising a European Social’ and Article 3(j)
refers to the strengthening of economic and social cohesion. Other new pro
visions of the Treaty of a social nature include those relating to education,145
vocational training,146 culture,147 public health,148 consumer protection149
and economic and social cohesion.150

F. Protocol on Social Policy and Agreement on Social Policy

The Protocol on Social Policy is annexed to the EC Treaty. It states in its
preamble that eleven Member States ‘wish to continue along the path laid
down in the 1989 Social Charter’ and that to this end, they have concluded
an Agreement among themselves which is annexed to the Protocol. The Pro
tocol and Agreement are stated to be without prejudice to the provisions of
the Treaty, particularly those relating to social policy, which constitute an
integral part of the acquis communautaire. The Protocol, agreed by all Mem
ber States including the United Kingdom, provides that the other Member
States may use the institutions, procedures and mechanisms of the Treaty for
implementing the Agreement. The United Kingdom shall not participate in
Council discussions or voting as regards measures to be adopted on the basis
of the Protocol and Agreement. Acts adopted by the Council and any finan
cial costs other than administrative costs entailed for the institutions shall not
be applicable to the United Kingdom.
The Agreement for its part states in its preamble that the other Member
States wish ‘to implement the 1989 Social Charter on the basis of the acquis
communautaire ’. The aims of the Agreement are set out in Article 1 thereof
and include
1) the promotion of employment;
2) improved living and working conditions;
3) proper social protection;
4) the dialogue between management and labour;
5) the development of human resources with a view to lasting high unem
ployment, and
6) the combatting of exclusion.
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Under Article 2 of the Agreement, the Community shall support and com
plement the activities of the Member States in the fields of the improvement
of the working environment to protect workers’ health and safety, and work
ing conditions; the information and consultation of workers; equality
between men and women with regard to labour market opportunities and
treatment at work, and the integration of persons excluded from the labour
market (without prejudice to Article 127 EC). Decision-making shall be un
der the cooperation procedure provided under Article 189c. The relationship
between Articles 1 and 2 is not clear. It is also uncertain whether Article 2
contains an exclusive list or whether it is only an indication of certain fields
of action. The question is important as Article 1 appears to be considerably
wider than Article 2.
Unanimity (that is all Member States other than the United Kingdom)151
is required for measures concerning social security and social protection of
workers, protection of workers where their employment contract is termi
nated, representation and collective defence of interests of workers and em
ployers, including co-determination, conditions of employment for thirdcountry nationals legally resident in the Community and financial contribu
tions for promotion of employment and job-creation, without prejudice to the
provisions relating to the Social Fund.
The Agreement provides that the implementation of Directives may be
entrusted to management and labour at their joint request. Indeed the Agree
ment as a whole gives the social partners a vastly increased role in the formu
lation and implementation of legislation, and attaches great importance to
collective bargaining at a Community level.
An exclusionary clause contained in Article 2(6) provides that the abovementioned provisions shall not apply to pay, the right of association, the right
to strike or the right to impose lock-outs. Articles 3 and 4 refer to the consul
tation and promotion of dialogue between management and labour, and
Article 5 aims at a coordination of Member State action in the social policy
field. Bizarrely, Article 6 of the Agreement reproduces Article 119 of the
Treaty, slightly modified to exclude the references to the transitional period
of the original text. Article 6(3) provides that Member States may maintain
or adopt measures in the nature of positive discrimination, providing for
specific advantages in order to make it easier for women to pursue a voca
tional activity or to prevent or compensate for disadvantages in their profes
sional careers.
Although the Agreement purports to implement the Social Charter, in fact
it does not do so entirely. Thus, freedom of association, which was contained
in the Charter, is specifically excluded from the scope of the Agreement. Vo
cational training is also not part of the Agreement, possibly because of the
151
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new Treaty provisions in this area. Participation of workers is included in the
Agreement but is subject to the unanimity rule. The three categories, besides
the unemployed, identified in the Charter as requiring social protection
(children and adolescents, the elderly and the disabled) are not specifically
mentioned in the Agreement, a distinctly retrograde step. On the other hand,
the working conditions of third-country nationals are included in the Agree
ment, a welcome advance on the Charter, and a significant step forward. The
remarkable provisions of the Charter concerning remuneration and the equi table wage are specifically excluded from the scope of the Agreement, as are
the highly sensitive issues of the right to strike and the right to impose lock
outs.
It is striking that the Agreement requires unanimity in the five areas men
tioned above, demonstrating how even among those Member States willing
to give a new impetus to social policy, reluctance to give up certain decision
making guarantees remains high. This is confirmed by the fact that where
unanimity is required, only consultation of the European Parliament is
required. A further feature of the Agreement is that it opts for the same for
mula as used in Article 118a. Thus, it refers to the gradual implementation of
minimum requirements and leaves open the possibilities for Member States
to maintain or introduce more stringent protective measures.152
The conclusion to be drawn from this analysis is that the Agreement is a
less ambitious document than the Charter. Perhaps daunted by the prospect
of being in a position to realize the aspirations of the Charter, Member States
became more cautious, specifically excluding certain topics, omitting others,
and requiring unanimity in a number of areas. It is noteworthy that the
Agreement sets the premise that measures taken thereunder shall take ac
count of the different forms of national practices, and the need to maintain
the competitiveness of the Community economy. As a result, it is possible
that legislation will not produce uniformity.
Subsidiarity is not mentioned explicitly in the Protocol or Agreement, but
since the preamble to the Protocol states that its provisions and those of the
Agreement are without prejudice to the provisions of the Treaty, and since
the preamble to the Agreement itself refers to the acquis communautaire, it
must be presumed that the principle of subsidiarity applies to legislation to be
adopted under the Agreement.
In conclusion, despite the shortcomings referred to above, and the failure
to implement the Social Charter completely, it should be stressed that the
Agreement represents a very considerable advance on the social policy pro
visions contained in the Treaty.
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1. Effect o f the Protocol and Agreement
The effect of the Protocol and Agreement is to introduce a new legal basis
for social policy provisions to be adopted by all Member States except the
United Kingdom. The new legal basis will exist side by side with the Treaty
provisions on social policy. As a result, on every occasion, the Commission
will have to gauge whether the United Kingdom will support a particular leg islative proposal in suggesting a legislative base, or if a proposal is opposed
at Council level by the United Kingdom, it may be that a proposal originally
based on the Treaty provisions on social policy law may need to be adopted
on the basis of the Protocol and the Agreement. Practice so far indicates that
the Commission and the Member States are unwilling to make frequent
recourse to the new legal basis, and will attempt to make concessions to the
United Kingdom in order to obtain legislation which would apply in all
Member States on the basis of the Treaty provisions. However, already legis
lation has been adopted on the basis of the Protocol and Agreement.153
The introduction of a twin-track social policy by the Protocol and
Agreement is another example of the growing list of examples where the in
tegration process is unable to proceed with all the Member States participat
ing. The TEU provides other examples of this, such as the provisions relating
to Economic and Monetary Union which provide not only for the United
Kingdom opt-out/opt-in concerning Stage 3 but also contemplates an institu
tionalization of two speeds through the notion of Member States with a dero
gation. The precedent was set for Denmark’s effective opt-out of certain pro
visions of the Treaty, sanctioned by the European Council at the Edinburgh
1992 summit. A de facto opt-in has also been set in motion through the
judgment of the Bundesverfassungsgericht on the TEU which requires a fur
ther vote of the Bundestag before proceeding to Stage 3. At the level of the
15, the Schengen Convention is an obvious example of a two-speed integra
tion process (at least formally).
The consequences of the Social Protocol and Agreement are unfortunate
for European social policy. The existence of two forms of supranational
social policy, one applying to all the Member States, and the other applying
to all save one, risks endangering the internal market by creating competitive
imbalances. It destroys unity in achieving social progress. On the other hand,
as a result of the Protocol and Agreement, social policy can continue to
evolve, potentially in an accelerated fashion, at least as regards the 14 Mem
ber States.
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2. The Validity o f the Protocol on Social Policy
The question arises whether the Protocol is valid. It seems clear that techni
cally the Protocol is a valid Treaty amendment. Article 239 provides that the
protocols annexed to the Treaty by common accord of the Member States
shall form an integral part thereof. The Protocol on Social Policy is thus an
integral part of the TEU with all the consequences which that entails in terms
of judicial protection and legal effect. As the Protocol is part of the Treaty, it
is a primary source of Community law and therefore it would appear that it
cannot be challenged. In LAISA v. Council,154 the Court held, in relation to
an Act of Accession, that provisions of primary law may not be suspended,
amended or otherwise repealed than by means of the procedure laid down for
the revision of the original Treaties. As primary law, the Act of Accession
was not impugnable under Article 173 of the Treaty. On that analysis, the
Protocol could not be challenged.
One could however inquire whether the Court’s Opinion 1/91 may be of
some use in determining this question. In that Opinion, even though Article
228 of the EC Treaty provides for entry into force of an agreement which has
been the subject of an adverse opinion by the Court of Justice in accordance
with Article 236 of the Treaty, it would seem that the Court rules this out
where an amendment would conflict with Article 164, or more generally, the
very foundations of the Community. In this way, it may be that the Court is
establishing a hierarchy within the Treaty, of certain norms which constitute
the foundations of the Community and which constitute points of reference
by which amendments are to be judged. If this interpretation is correct, it
marks another and major step in the constitutionalization of the Community.
It would therefore seem that the Court has limited the nature of the modi
fications which the Member States may make to the Treaty. This signals the
further development of the Community legal order as a new legal order of
international law. The sovereignty of the treaty-makers has been curtailed in
so far as they cannot make amendments which conflict with the ‘very foun
dations’ of the Community. This is reminiscent of Opinion 1/76, where the
Court had discerned ‘a change in the internal constitution of the Community
by the alteration of essential elements of the Community structure’ which
was incompatible with the Treaty.155
The Court’s approach in Opinion 1/91 also recalls the consultative com
petence provided by Article 96 of the EC SC Treaty. Under the third para
graph thereof, subsequent Treaty amendments concerning the matters dealt
with therein may not conflict with the provisions of Articles 2, 3 and 4 of that
Treaty or interfere with the relationship between the powers of the High Au
thority and those of the other institutions of the Community. Moreover, such
154
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amendments must be presented to the Court. In its Opinion of December 17,
1959, the Court characterized this Article as allowing an amendment under
its provisions ‘only where it does not interfere with the general structure of
the Treaty or the relationship between the Community and the Member
States’. 156 However, the Court was ruling in that Opinion in the context of a
provision allowing ‘minor’ amendments to the EC SC Treaty, and did not fet
ter the amendment procedure provided by Article 96 of that Treaty. These
are substantial differences compared to Opinion 1/91.
If it is accepted that the Court has posed some limits to the ability of the
Member States to amend the Treaty (and there is debate over this), the ques
tion arises whether the Protocol and Agreement modify a fundamental part of
Community law. It would be difficult to sustain that the social policy provi
sions in the Treaty may be characterized as such: they are too weak. Another
argument could be based on the proposition that the Protocol and Agreement
threaten the unity and uniformity of Community law in the social field.
However, the examples of the growing trend towards lack of unity and uni
formity among the Member States sanctioned by Community law, cited
above, would not be lost on the Court in the event that this argument were
made in a challenge before it, making the possibility of a successful chal
lenge to the Protocol appear remote.
Another possibility would be to inquire whether there is a conflict
between the Protocol and Agreement and the aims of the Treaty itself. In this
case, one could point to the aim of harmonization articulated in Article 117
of the Treaty, and maintain that the Protocol and Agreement make the
achievement of this goal impossible as they permit permanent divergences
between the Member States. Such an argument could rely on the Court’s
judgment in Pinna151 where the Court held that Community social security
legislation, which had the aim of coordination, should not add to the differ
ences in the legislation already existing.
There can be no doubt too that rights contained in the Treaty are affected
by the Protocol and Agreement. The freedom of movement of persons is an
obvious example. It could be argued that mobility would be impeded if indi
viduals moving from one Member State to another in pursuit of their rights
under Community law were to be deprived of certain forms of social protec
tion. The effect of the Protocol would therefore be to impede the free move
ment of persons, which could be a ground for invalidity. The reply to this
argument is of course that social protection in any event differs from one
Member State to another,158 but it is submitted that whereas this may be ac156
157
158
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ceptable where this is the result of the diversity of national legislation, it
should not be acceptable as a result of the installation of two separate sys
tems of social protection decided under Community law. This is precisely
what was condemned by the Court in Pinna.
According to the preamble to the Protocol, the Agreement is annexed to
the Protocol. Presumably therefore the Agreement constitutes part of the Pro
tocol and shares its status in relation to the rest of the Treaty. On the other
hand, it could be argued that the Agreement is a self-standing instrument, of
an inter-governmental nature. In that case, it would have to respect Com
munity law.
The conclusion to be drawn from this analysis is that whereas a number
of arguments may be made concerning the validity of the Protocol, it is
highly unlikely that they would succeed, as, in the event of a challenge, the
Court would be aware that the Protocol is the fruit of a political compromise.
It is doubtful if the Court would be tempted to over-turn a political decision
of such magnitude.
3. Is the Agreement Community Law?
A further question which arises is whether the Protocol and Agreement con
stitute part of Community law. As noted above, the Protocol is undoubtedly
part of Community law, although some reasons have been advanced to ques
tion its validity. On the other hand, can the same be said of the Agreement? It
could be argued that the Agreement is merely an inter-governmental agree
ment between the eleven Member States, and that measures adopted under it
would not be Community acts but rather inter-govemmental acts. As such,
they would not form part of Community law, or the acquis communautaire.
This is a particularly important question for aspirant Member States.
As the Agreement is stated to be annexed to the Protocol, which is defi
nitely part of Community law, it could be claimed that it is part of Commu
nity law. However, that conclusion is not in itself perhaps enough. The Pro
tocol provides that the other Member States may have recourse to Commu
nity institutions, procedures and mechanisms for the purposes of taking acts
and decisions to implement the Agreement. This is not however decisive as
the same is true for acts taken under Titles V and VI, TEU, dealing with the
Common Foreign and Security Policy and Justice and Home Affairs which
are unquestionably inter-govemmental.
An examination of the Agreement would suggest that it is a part of
Community law. It makes specific reference to the Community in its aims. It
refers constantly to the Community, whether in the context of promoting
consultation and dialogue of the social partners at ‘Community level’, or in
taking action at Community level, or as regards agreements concluded at
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Community level. In conferring legislative authority, it is true that the
Agreement refers only to the Council, but the decision-making procedure is
stated to be that of Article 189c, and where unanimity is required, the Coun
cil shall act on a proposal from the Commission after consulting the Euro
pean Parliament and the Economic and Social Committee. Amongst the acts
which may be adopted under the Agreement are directives, and reference is
made to their transposition in accordance with Article 189. Finally, the Final
Act of the TEU states that the inter-governmental conferences agreed that the
Protocol, which it recalls ‘to which is annexed an agreement...’, will be
annexed to the EC Treaty.
In view of the cumulation of these factors, it seems reasonable to assume
that the Agreement forms part of Community law, as do acts taken in pur
suance of it. It is regrettable that a more clear-cut answer cannot be given to
this question but the drafting of the Agreement and Protocol do not permit
otherwise. No doubt this point will be clarified by litigation before the Court
of Justice.
If the Agreement is part of Community law, then presumably the Com
munity litigation system applies to it, implying the possibility of enforcement
actions under Articles 169 and 170 by the Commission and the Member
States, an obligation to obey judgments of the Courts under Article 171, judi
cial review under Articles 173 and 175 and individual enforcement through
Article 177. None of this is specifically provided for in the Agreement or
Protocol. However, as the Protocol refers to allowing the eleven Member
States to have recourse to the institutions, procedures and mechanisms of the
Treaty, one could argue that the adoption of a Community act by the Com
munity institutions within the framework of the Agreement carries with it the
obligation to be subject to the litigation system. Admittedly, this recourse
was not expressly envisaged by the Member States in the Agreement. How
ever if the view is taken that measures adopted under the Agreement form
part of Community law, it is difficult to see how this could be otherwise.
4. Subsidiarity
The principle of subsidiarity set out in Article 3b of the Treaty clearly applies
to the Treaty itself and to the Protocol on social policy as well as, for the rea
sons discussed above, to the Agreement, if it is accepted that the Agreement
is part of Community law. The principle only applies to those areas which do
not fall within the exclusive competence of the Community. Since the Com
munity has no legislative competence under the original Treaty provisions
(thus Articles 117 and 118), and may legislate in this area only by using gen
eral legislative powers, such as Articles 100, 100a or 235, the principle of
subsidiarity could apply to social legislation as that principle would appear to
apply even where the Member States are currently competent, as it refers
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only to Community action in ‘areas which do not fall within its exclusive
competence’. Likewise, as Article 118a seems to confer a mixed compe
tence, the principle should apply to it.
A more difficult question is that of using the general law-making powers
at all as they are to be used for the establishment or functioning of the com
mon market (Articles 100 and 235) or the internal market (Article 100a).
Toth maintains that these are in themselves areas of exclusive Community
competence.159 It is submitted that a less restrictive view will have to be
taken by the Court, examining the substance of proposed legislation in rela
tion to Community powers, as otherwise the general law-making powers
could never be used in the area of social policy, which is precisely one of the
most crucial areas for its application.
5. The Future o f the Agreement
To conclude this analysis of the Social Protocol and Agreement, it should be
borne in mind that the problems raised here may in fact be temporary: the
Labour Party in the United Kingdom is committing to signing the Social
Chapter if elected. Presumably, this would allow the Member States to insert
the contents of the Agreement into the main body of the Treaty. However,
even if that occurs, the Agreement and Protocol remain a precedent for the
future in other areas of Community law where a hard core wishes to make
progress in a given area. Such a Treaty-device is a way of allowing the hard
core to proceed while allowing a derogation for the Member States which are
unwilling or unable to take this step.

G. Protocol on Article 119

The TEU also contained a Protocol on Article 119. This Protocol provides
that for the purposes of Article 119, benefits under occupational social secu
rity schemes shall not be considered as remuneration if and in so far as they
are attributable to periods of employment prior to 17 May 1990, except in the
case of workers or those claiming under them who have before that date ini tiated legal proceedings or introduced an equivalent claim under the applica
ble national law.
The Protocol was introduced as a result of the Court’s judgment in
Barber v. Guardian Royal Exchange Assurance Group . 160 In that case, the
Court ruled that a pension paid under a contracted-out scheme constitutes
consideration paid by the employer to the worker in respect of his employ159
160
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ment and consequently falls within the scope of Article 119 of the Treaty.
The Court limited the effects of the judgment so that the direct effect of
Article 119 may not be relied upon in order to claim entitlement to a pension
with effect from a date prior to its judgment, 17 May 1990, except in the case
of workers or those claiming under them who have before that date initiated
legal proceedings or raised an equivalent claim under the applicable national
law. In its judgment, the Court held that
overriding considerations of legal certainty preclude legal situations which have
exhausted all their effects in the past from being called in question where that
might upset retroactively the financial balance of many contracted out-pension
schemes. 161

The economic effect of the Barber judgment was uncertain and posed much
perplexity. A variety of potential interpretations of the effect of the judgment
were suggested,162 and a number of requests for preliminary rulings were
made by national courts and tribunals seeking clarification.163 The question
of the interpretation of Barber was therefore pending before the Court when
the Maastricht negotiations were taking place. It appears clear that there were
substantial lobbying efforts concerning the economic consequences of the
case, particularly from British and Dutch pension funds. As a result, the pro
tocol was proposed by the Dutch Presidency, and although intended to be an
amendment of the social chapter of the EEC Treaty, was transferred to a spe
cial protocol as a result of the British opt-out.
The use of a protocol to interpret a provision of the Treaty while cases
were pending before the Court has been criticized.164 It has been argued,
amongst others by the current President of the Court writing in a non-judicial
capacity, that the Member States have unlawfully breached the principle of
separation of powers established by the Treaty which gives the Court of Jus
tice the task of interpretation of the law, by substituting their own interpreta
tion.165 Others argue that the Barber Protocol does not breach the acquis
communautaire as it only contains a declaratory interpretation of Article 119
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and of the relevant case-law.166 Hervey concedes that it is ‘evidence of the
breakdown of the separation of powers in the European Community and ... of
the mistrust of the Member States of the roles of the Community institutions’
but concludes that the grounds on which the Barber Protocol may be argued
to be unconstitutional are insufficiently fundamental to the Community as a
whole to justify a ruling that it is invalid.167 It is also argued that by retroac
tively limiting the scope of Article 119, the Protocol breached the principle
of non-discrimination.
The Protocol had its effects even before it entered into force. On 6 Octo
ber 1993, the Court endorsed the interpretation of the Barber judgment which
had been adopted in the Protocol.168 The Member States were thus success
ful, although it is conceivable but improbable that the Court could have cho
sen another interpretation. The grounds for an alternative interpretation
would have to have been based on a violation of the acquis communautaire
by the Article 119 Protocol, because as pointed out above, the Court may not
review the validity of the Treaties and of acts of similar status.169
The attitude of the Court in interpreting its Barber decision has thus been
to recognize the political decision of the Member States as expressed in the
Protocol. However, whatever the merits of its decision (which has the effect
of delaying full equality in pensions for up to 40 years), a most dangerous
precedent has been set whereby the Member States can interfere with the
judicial process. It seems unduly cautious to interpret the Protocol as a
declaratory interpretation. If the Member States had wished to express their
views on the Protocol, they were given the opportunity to do so at hearings in
the cases pending before the Court. Alternatively, they could have issued a
political declaration to be annexed to the TEU.
By inserting the Protocol on Article 119, which cannot be subject to judi
cial review as such, the Member States demonstrated a real distrust for the
Court and placed the Court in the position of being practically forced to fol
low their interpretation in the cases pending before it. In this author’s view,
the Protocol is an attack on the separation of powers and thus on the acquis
communautaire. It will be recalled that in Article B, TEU the Member States
166
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through the Union set the objective of maintaining in full the acquis commu
nautaire and building on it. The Protocol appears to contrast with that aim.
As a result of the Protocol, one can only speculate if the acquis commu
nautaire will be arbitrarily interfered with in the future. The Court should en
sure that such attempts cannot succeed. Arguments have been made above to
suggest that in Opinion 1/91, the Court identified that there are certain as
pects of the Treaty which may not be changed. Certain parts (obviously not
all) of the acquis communautaire are not subject to change: it is submitted
that the principle of the separation of powers and the role of the Court in ju 
dicial review is one of these fundamental issues. Unfortunately, in reacting to
the Protocol, the Court does not appear to have wished to provoke a conflict.
Clearly there are divisions at the Court.170 It is to be hoped that the Court
may return to the issue of protecting the acquis communautaire in the future.
Otherwise, it appears that it may be altered at will by the Member States,
thus interfering with the fundamental principle of legal certainty.

H. The White Paper and the Social Action Programme 1995-1997

The most recent developments in social policy come with the Commission’s
Green Paper171 and White Paper172 on European Social Policy. These
represent an attempt to come up with a new approach to social policy in the
light of the realization that the assumptions underpinning social policy hith
erto have changed. Already in the White Paper on Growth, Competitiveness
and Unemployment,173 the Commission had recognized that new policies
were needed in the face of a stagnant economy, lack of international competi
tiveness and massive unemployment on a Community level. Put simply, how
is the Community to have an optimal social policy in the face of growing
social costs and lack of growth and uncompetitiveness on the world market?
As the Commission puts it
On the one hand, there are those who argue that excessively high labour standards
result in costs which blunt the competitive edge of companies in one country or
region as compared with others. On the other hand, many believe that productivity
is the key to competitiveness and that high labour standards have always been an
integral part of the competitive formula.
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The Commission admits that there is no consensus on this point and that
Member States are divided on the need for further legislative action on
labour standards at European level. Moreover, the advent of the Agreement
on Social Policy makes the possibility of differentiated social standards, and
consequent anti-competitive effects within the internal market, a real possi
bility.
In the Green Paper, the Commission stated that the challenges of the
globalization of trade and production, the impact of new technologies on
work, society and individuals, the ageing of the population and the persistent
high level of unemployment were combining to put unprecedented strains on
the economic and social fabric of the Member States.
The White Paper maintains that social policy cannot play second string to
economic development or to the functioning of the internal market. It identi
fies a number of key principles and objectives for social policy: social and
economic integration, competitiveness and social progress, convergence
which respects diversity and a level playing field of common minimum stan
dards. It places the major emphasis on employment and training in order to
achieve integration. Continuing social progress and competitiveness are seen
as two sides of the same coin. It states that continuing productivity gains will
enable the Union to reconcile high social standards with the capacity to com
pete in global markets.
Conceding the diversity of national social policies, the White Paper rec
ognizes that total harmonization of social policies is not a Union objective
but that the convergence of goals and policies over a period of time by fixing
common objectives is vital. As regards minimum standards, the White Paper
recognizes the relative economic strengths of the different Member States.
Minimum standards should not over-stretch the poorer Member States but
should not prevent the richer ones from implementing higher standards. The
Commission identifies the use of low social standards, or the reduction of
standards, as an instrument of unfair economic competition.
As regards legislation, the Commission considers that it is unnecessary to
propose a wide-ranging new programme of legislative proposals. It will use
the Agreement on Social Policy on a case-by-case basis, in the light of its
Communication on the application of the Agreement,174 but expresses the
hope that in the future social policy will once again be based on a single legal
framework. The Union should provide financial support through its different
funds and policies.
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The Commission White Paper has been followed by the new Social Ac
tion Programme 1995-1997.175 The Action Programme recognizes the wide
diversity of opinion between the Member States on the further development
of social policy. It also recognizes that the 1996 IGC will play a role in de
termining its future. Nevertheless, the Action Programme suggests a wide
variety of initiatives aimed at fighting unemployment and stimulating educa
tion and training. Its proposals on building a European labour market and the
encouragement of high labour standards are particularly interesting.
As regards the European labour market, the Commission proposes initia
tives to encourage freedom of movement, including proposals on pension
rights, rights of residence, recognition of diplomas, social security for m i
grants, and taxation of migrants. The Commission proposes the provision of
medical care and other limited benefits to third-country nationals and will
present a recommendation to Member States to give priority in filling posts
to third-country nationals permanently and legally resident in another Mem
ber State where job vacancies cannot be filled by EU nationals or nationals
of third countries lawfully resident in the Member State concerned.
On labour standards, the Commission is considering new legislation or
action such as recommendations on individual dismissals, modifications to
the draft working time directive, homeworking and health and safety at work.
The Commission continues to support its proposals concerning the transfers
of undertakings,176 posting of workers in the framework of the provision of
services,177 and health and safety at work.178 It will withdraw the draft Eu
ropean Works Councils Directive179 and the so-called ‘Vredeling’ Direc
tive180 and will consider withdrawing the information and consultation pro
visions in the draft ‘fifth’ directive.181 Given the blockage in the Council
concerning its proposals on part-time, fixed time and temporary work,182 the
Commission will withdraw the proposals and consider what might be
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achieved under the Agreement on social policy, possibly starting with a
directive on part-time work.
As regards equality of treatment for women and men, the Commission
proposes a new action programme. It will withdraw its proposals on burden
of proof,183 and parental leave184 and will consider what might be achieved
under the Agreement on Social Policy.
On the issue of social protection, the Commission intends to open a de
bate on the fundamental social rights of citizens as a constitutional element
of the European Union. It will also seek adoption by the Council of its Ac
tion Programme to combat social exclusion and promote solidarity,185 and
will present an action plan against racism.
The new Social Action Programme is notably less ambitious on the leg
islative front than might be expected. It is particularly interesting to note the
Commission’s realism in withdrawing draft proposals which face substantial
opposition in the Council and to seek ways of bringing them forward under
the Social Agreement. It seems fair to observe that the Commission has not
addressed the issues of social costs, higher labour standards and divergences
in the Community in a substantial way. Nevertheless, the Social Action Pro
gramme gives an ambitious programme to launch debate in a number of
areas, and to stimulate the adoption of legislation. It would be outside the
scope of this chapter to recall all these proposals, but taken together, if fol
lowed through, they appear to be an ambitious but realistic assessment of
what can currently be achieved in social policy.
One wonders if the Commission is not hoping that by 1997, the end of the
time-frame for the new Action Programme, the Agreement will have been
signed by the United Kingdom, and that further progress on the social field
will then be possible at a Community level. For the moment, however, the
White Paper and the Action Programme set realistic goals.

I. The Future o f European Social Policy

Until now, the development of European social policy has been hotly con
tested. There is no clear view on the role of the Community in social pol
icy. 186 One view regards social policy as a matter for the Member States, in
the absence of economic distortions. Another view is that the Community
should have a role in social policy only where there are distortions of compe
tition resulting from a disparity in the costs of production between the Mem
ber States derived from different standards of pay, social costs, health and
183
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safety legislation and other forms of social protection. A third view is that the
Community should have a social policy as the counterpart to the success of
the economic provisions of the Treaty. The Commission White Paper has a
cumulative goal: ‘to give to the people of Europe the unique blend of eco
nomic well-being, social cohesiveness and high overall quality of life which
was achieved in the post-war period’.187 The future of European social pol
icy will depend upon which of these views prevails, or upon a combination
of these views. First, the Community will have to address the issue of the
level of social protection which it can afford to offer in the light of current
economic conditions, the need to remain competitive in the world market and
the cost of unemployment. Second, as the internal market is fully achieved,
the Community will have to address the issue of economic distortions caused
by different standards of social protection in the Member States. Distortions
in competition to which these may give rise are potentially as important and
disruptive of competition as competitive devaluations. Social dumping may
occur internally, to the detriment of the internal market. Third, the Commu
nity must determine whether Union citizenship carries with it a social
dimension which would lead to an acceptance of a Community interest in
assuring a certain minimum level of all standards and protection in the social
area.
The principle of subsidiarity will have a particular importance in this de
bate. The argument that social policy is principally a matter for the Member
States, to which the subsidiarity principle should apply, absent distortions of
competition, is appealing precisely because of the perception that Member
States are better placed to see the social needs of their populations. This
proposition should be tempered by three reflections. First, the continuing
pace of European economic integration has now been matched by an initia
tive which goes well beyond economic concerns, the establishment of Union
citizenship. It seems inconceivable that a dynamic concept of Union citizen
ship should not include a generalized right to uniform minimum levels of
social protection, moving to harmonized higher levels.
Second, as economic and monetary union approaches the third stage, dif
ferences in standards of social protection between the Member States result
ing in widely different production costs may become an element of instabil
ity. In that context, such diversity could be seen as an alternative form of
competitive devaluation.
Third, increasingly European social policy issues are emerging in the con
text of the external relations of the Union. This arises not only from the
interaction between socio-economic models but also from the reality that
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world competition is increasingly socio-economic in character.188 This too
points for the need for an internal level playing-field.
If these considerations are persuasive, it would be necessary to ensure a
generalized minimum level of social protection at Community level covering
all areas, and to avoid wide disparities in the levels of protection between the
Member States. This would result in a more far-reaching Community social
policy, with the necessary provision of adequate legal bases. There would
still be space for national policies within these parameters. Such a policy
would meet economic considerations while advancing substantially the rights
of Union citizens.
A new social policy should be in the wider context advocated by the
Commission in the White Papers on Social Policy and on Growth, Competi
tiveness and Unemployment. The creation of jobs and training schemes
should be a major priority, as unemployment in the Union now stands at 11%
and has averaged close to 10% for a decade.189 Flanking that should be a
generalized system of minimum standards of social protection in all areas.
The problem for the Community will be to reconcile these aims with the cost
of their realization. The challenge will therefore be to determine an afford
able social policy in the context of a Union which has a crisis in terms of un
employment, and in terms of growth and competitiveness. The search for
competitiveness inevitably challenges in some minds the aim of social
progress. On the contrary, economic and social progress of the Union should
go hand in hand. A balance needs to be struck between the Community’s
ideal of social justice, as set out in the cumulative goal of the White Paper,
quoted above, and economic reality. This requires political will.
As evaluated from the standpoint of the individual, Community social
law has made significant progress. It remains however largely a domain of
national law. The legal basis in the Agreement on Social Policy is helpful, as
are the fields of potential competence. It is becoming increasingly apparent
that soft law and the cooperation and consensus of the social partners are im
portant for the development of social policy at a Community level.190 The
real challenge, that of creating a genuine social policy at Community level
which is realistic in terms of cost and which reflects the Community’s ideal
of social justice, is still ahead.
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VI. European Citizenship
The TEU established the concept of citizenship of the Union for ‘every per
son holding the nationality of a Member State’. 191 The Treaty thus estab
lished a direct political link between the individual citizen and the Union in
order to bring them closer together.192 The new Treaty provisions on citi
zenship are not revolutionary. They contain a limited list of rights, some of
which existed before, and others which existed in a disparate form in some
national laws which have now been generalized. Some rights conferred are
totally new. After some preliminary observations, this chapter examines the
rights conferred by Union citizenship, before turning to a critical analysis and
the possible future development of the concept.

A. The Character o f Union Citizenship

One should note straight away the oddity or, if one prefers, the revolutionary
nature, of the concept of Union citizenship. What is conferred by the Treaty
is citizenship of an international organization. Admittedly it is an interna
tional organization sui generis, and with a vision shared by at least some of
its Members of becoming a true supranational entity or a confederation of
States, if not a federal State. Nevertheless, it is an extraordinary development
in terms of public international law, and indeed when viewed from national
law. Moreover, the international organization, the Union, has no formal legal
personality, unlike the European Community on which it is based. Union cit191
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D. O’Keeffe and P. Twomey (eds), Legal Issues o f the Maastricht Treaty (1994) 109-19;
Closa, ‘Citizenship of the Union and Nationality of Member States’, 32 CML Rev. (1995)
487-518; S. Hall, Nationality, Migration Rights and Citizenship o f the Union (1995);
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(ed.), Europe after Maastricht. An ever Closer Union? (1993) 126-48; La Torre,
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munity Citizenship and the Protection of Fundamental Rights in Community Law’, 32
CML Rev. (1995) 519-54; S. O’Leary, The Evolving Concept o f Community Citizenship
(1995) ; A. Rosas and E. Antola (eds), supra note 5; Vignes, ‘Le traité de Maastricht et la
citoyenneté européenne’, in R.St J . Macdonald (ed.), Essays in Honour o f Wang Tieya
(1993) 905-18; Weiler, supra note 9.
Commission Report on the Operation of the Treaty on European Union, SEC (95) 731
final, 10 May 1995.
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izens are thus citizens of an international organization without legal personal
ity.
The nature of Union citizenship is unclear. One wonders whether in fact
it is not a misnomer. The very use of the terms ‘citizen’ and ‘citizenship’
may be misleading. They immediately provoke comparisons with national
law, but this may not be an exact analogy.193 It is not immediately obvious
that the Union/Community is legally able to create a relationship between the
Union and the citizens of the Member States. Moreover, the rights which the
TEU creates are not based on an expressed fundamental concept of establish
ing a constitutional contract between the citizens and the Union. Rather, a
number of limited rights are conferred on Union citizens, without being
based on a broader framework which would characterize the relationship
between the individual and the Union.
The creation of Union citizenship assumes a collective relationship bind
ing individuals to the Union. It is questionable whether such a relationship
exists in the Community/Union paradigm. First, the relationship is indirect.
Union citizens are first and foremost nationals of the Member States. More
importantly, one must question whether there is a shared resolution of pur
pose between the nationals of the Member States which binds them together
in a collective polity vis-à-vis the Union such that a citizenship of the Union
is appropriate.
The Treaty refers at several stages to ‘the peoples of Europe’. That phrase
highlights the dichotomy of the Treaty’s approach. On the one hand, diver
sity and national identity are recognized, on the other, a collective political
bond is assumed in order to justify the creation of a common citizenship.
However, diversity and national identity show that there may not be such a
bond. Moreover, such a collective bond or unity of purpose may take a long
time to realize itself, or may never materialize.
For these reasons, the assumption that there is a collective unity of pur
pose among the nationals of the Member States which would justify the
creation of a Union citizenship does not appear convincing. Such a collective
identity is to be found in nationality rather than in citizenship, as the former
implies some kind of communal identity whereas the latter appears to be
based on the rights of the individual.194 The most satisfactory way of exam
ining Union citizenship may be to consider it as sui generis, for which the
analogy with national citizenship does not appear appropriate, and accepting
that it may be a misnomer. In this perspective Union citizenship can be seen
as the expression of an aspiration, rather than as an analogue of national citi zenship. The rights which it confers could be seen in this light. Over time,
193
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La Torre, supra note 191, at 87 notes that the notion of citizenship is not capable of uni versalization unless it collapses into that of legal subject or person.
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this situation may change, and it may be possible to discern a collective unity
of purpose and a shared relationship between individuals to the Union, at
which point Union citizenship would no longer be aspirational, but would
reflect a political development.
Much of the commentary which the Union citizenship provisions have at
tracted are based on the assumption that it is, or should be, an analogue of na
tional citizenship, or of nationality. For the reasons given above, these may
be incorrect paradigms. Moreover, commentary on the citizenship provisions
often assumes that the Community is in fact a constitutional order, in which
citizenship has its place. It is true that the Court has defined the treaty as the
constitutional charter of a Community based on the rule of law,195 but this
may mislead into considering the Community as a constitutional entity with
links to the individuals which may be characterized by citizenship. A com
parison with national constitutional systems may be inexact,196 and in the
present state of Community law, a comparison with the constitutional sys
tems of federal States would be erroneous. The Community at the moment is
a highly developed form of international organization, with dynamic goals of
further integration, but the direction which that integration will take is un
clear. In these circumstances, comparisons with national or federal constitu
tional models may not be helpful in analyzing the provisions, as the premises
are fundamentally different. They may however be useful in indicating the
path of future developments.
Finally, there is an important difference between national paradigms and
the Union citizenship provisions. The Maastricht provisions were imposed on
nationals of the Member States as a political gesture to encourage participa
tion.197 It is unlikely that they concretely reflect the aspirations of the vast
majority of individuals and indeed most of the new rights affect directly only
some of these citizens. There was no politico-constitutional struggle to
achieve certain rights, involving the whole population or parts of it, typical of
national models, and no discernible aspiration to be Union citizens, or even
European citizens. The Maastricht citizenship provisions are thus examples
of ‘top-down’ integration rather than ‘bottom-up’; they are prescriptive
rather than reactive.
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Case 294/83, supra note 7; Case C-2/88, supra note 31 ; Opinion 1/91 (EEA Agreement),
[1991] ECR 1-6079.
The Union citizenship created by the TEU does not create a new political subject. Politi
cal subjects remain associated with notions of nation or people or with citizenship of a
State. The rights conferred by the TEU on Union citizens do not equate to the full
political rights of the national citizen.
Vignes, supra note 191, at 914.
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1. Dynamic Character o f Union Citizenship
Article 8e EC provides for regular reporting to the European Parliament, the
Council and the Economic and Social Committee on the application of the
citizenship provisions. The Council is authorized to adopt provisions to
strengthen or to add to the existing citizenship rights, which it shall recom
mend to the Member States for adoption in accordance with their respective
constitutional requirements.198 One of the crucial features of citizenship is
apparent here: it is envisaged as a dynamic concept, with the prospect of
change being explicitly built into the mechanisms for its future review.
The catalogue of rights conferred by the TEU is thus explicitly envisaged
as only an intermediate stage in the conferring of new rights on the European
citizen. These rights could include social rights such as housing, education,
welfare, working conditions, environmental and consumer protection as well
as fundamental rights, political rights and unlimited rights of free circulation
and residence. As the Union acquires competences, the Union could grant
rights to citizens in these areas. Since citizenship should ensure equal treat
ment, there should be an equal treatment principle of general application,
which is currently missing from the TEU provisions. As the Union develops
as a political entity, its citizens should be able to participate fully in its politi
cal life.
2. Additional Nature o f Union Citizenship
In addition to its dynamic character, the other key feature of Union citizen
ship is the fact that it is additional to the nationality and the citizenship of a
Member State. Union citizenship does not take the place of citizenship of a
Member State - it is additional to it. Thus a citizen of a Member State is both
a citizen of that State and also of the Union. However, this vital information
is nowhere to be found in the Treaty, an example of the typical care for
transparency and information to citizens which characterizes the Treaty on
European Union. However the legislative history makes this clear. It was so
suggested in the Spanish memorandum on citizenship to the IGC, referred to
above, was endorsed by the Commission in its submission to the IGC199 and
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The right of legislative initiative lies with the Commission, and the Parliament must be
consulted, though its approval is not required. The Council must act unanimously. The
final decision lies with the Member States. There is a presumption (which the TEU ratifi cation process may have undermined) that the governments of the Member States, having
approved changes at the Council, should be able to win approval for these changes in ac cordance with their respective constitutional requirements.
Contribution by the Commission to the Inter-Governmental Conference, SEC (91) 500;
Bull.EC Suppl .2/91.
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agreed at the European Council summit held in Rome in October 1990.200 It
was also expressly specified at the Edinburgh 1992 summit.

B. The Nationality Requirement

The criterion set by Article 8 EC for inclusion within the personal scope of
the Treaty provisions on Union citizenship is the possession of the national
ity of one of the Member States.201 Nationality of the Member States and
national citizenship are unaffected by the citizenship provisions. The TEU
does not create a nationality of the Union, but rather a complementary citi
zenship to citizenship of a Member State. Nationality was described by the
International Court of Justice in the Nottebohm case,202 as ‘a legal bond
having as its basis a social fact of attachment, a genuine connection of exis
tence, interests and sentiments, together with the existence of reciprocal
rights and duties’.
On this basis, one could characterize nationality as describing the rela
tionship between a State and an individual externally. Citizenship, on the
other hand, could be taken to imply the rights and duties applicable in the
internal legal order, many of which follow from or depend on nationality.
The essence of citizenship has been defined as ‘the constitutional arrange
ments made for participation by a defined category of individuals in the life
of the State’.203 Alternatively, ‘the characteristic of citizenship is its precise
nature and the implication of the personal status of rights.204
However, this analysis of nationality and citizenship, though attractive
because of its simplicity, and very often accepted by writers in this field, is
rather misleading. Some countries have no distinction between the two con
cepts and know only one or the other.205 Arguably in the United Kingdom,
there is no formal concept of citizenship. The concept of nationality is very
often taken to refer to racial origin or membership of a particular group, par
ticularly in Central and Eastern Europe. Moreover, the concepts of citizen
ship and nationality are blurred on occasion: how does one deal with plural
nationality, or with the acquisition of citizenship determined through the abil-
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Bull.EC (10-1990). The United Kingdom reserved its position on this point as on so many
others.
See generally the works by Closa and Hall, supra note 191.
Liechtenstein v. Guatemala, [1955] ICJ 15, at 23.
Evans, ‘Nationality Law and European Integration’, 16 EL Rev. 118.
Closa, supra note 191, CML Rev. (1995) at 490.
This is the case in Italy where the concept of cittadinanza prevails. Indeed the Treaty in
the Italian language version makes no distinction between the concepts of citizenship and
nationality contained in the English-language version of Article 8(1) second para. It refers
to the citizen and citizenship rather than citizen and nationality: ‘E cittadino dell’Unione
chiunque abbia la cittadinanza di uno Stato membro’.
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ity of an individual to make substantial investments in a given country?206
The two concepts must therefore be taken very cautiously and whereas it is
convenient to proceed on the basis of the suggested definitions given above,
it is suggested that they are by no means totally satisfactory and may not
meet the nuances of every situation.
Determination of the possession of the nationality of a Member State is
the subject of a Declaration on nationality of a Member State attached to the
TEU whereby the IGC declares that wherever in the EC Treaty reference is
made to the nationals of the Member States, the question whether an individ
ual possesses the nationality of a Member State shall be settled solely by ref
erence to the national law of the Member State concerned. Member States
may make declarations as to who are to be considered their nationals for
Community purposes.207
This exclusive competence is rather anomalous. Normally, in Community
law concerning the free movement of persons, the Court has been at pains to
hold that the concept of, for example, a worker, is a Community concept,
which cannot be defined by reference to national law, but rather must be
interpreted in the light of Community law, as otherwise it would be subject to
unacceptable variations. Nevertheless as regards nationality, possession of
which is a sine qua non for primary entitlement to fundamental Community
rights such as the free movement of persons,208 the Member States are
deemed to have exclusive competence.
In Micheletti,209 the Court held that the definition of conditions govern
ing the acquisition and loss of nationality were, according to international
law, matters which fell within the competence of each Member State, whose
decision must then be respected by the other Member States. However this
seemingly absolutist view is subject to the statement that the Member State’s
competence must be exercised in compliance with Community law. It is not
quite clear what is meant by this obiter dictum. There are no express limits
206
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A number of countries now have such schemes.
The purpose of the Declaration is to confirm that, from the point of view of Community
Law, it is the Member States which control which of their nationals may enjoy rights
under Community Law. This exclusive competence is in line with Article 1 of the Con vention on Certain Questions relating to the Conflict of Nationality Laws, according to
which ‘It is for each State to determine under its own law who are its nationals.’ Exclu sive Member State competence was upheld by the Court of Justice in Case C-369/90,
M. V. Micheletti and others v. Delegación del Gobierno en Cantabria, [1992] ECR I4239. Declarations on nationality were made by Germany and the United Kingdom on the
occasion o f their accession to the Community and by the United Kingdom after the en actment of the British Nationality Act 1981.
Art. 48 does not specify that the workers to which it refers must have the nationality of a
Member State but it is generally interpreted in this way. In Case 238/83, Caisse
d ’Allocations familiales de la Région Parisienne v. Meade, [1984] ECR 2631 the Court
arguably so held. The Treaty articles on freedom of establishment and freedom to provide
services on the other hand refer to nationals of the Member States.
Supra note 207.
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on the Member States’ discretion in this area in the Treaty. Moreover, the
principle of respect for national identities of the Member States, established
in Article F TEU together with the principle of subsidiarity would seem to
prevent the Community from legislating on nationality. Exceptions might
arise where legislation was necessary in the case of the internal market due to
an approximation of the rules of private international law which required, for
example, standard rules on plural nationality, or in the case of qualifications
or procedures for naturalization in the context of a European immigration
policy.
Competence as to nationality is jealously guarded by the Member States.
They correctly see decisions concerning the acquisition and loss of their
nationality as being an essential part of their sovereignty. The nationality
provisions concerning Union citizenship respect the exclusive competence of
the Member States in this area. Although this may produce anomalies, never
theless, because of the attitude of the Member States, reinforced by the
Micheletti judgment, it seems improbable that the case-law of the Court will
alter the competence of the Member States in this domain. The nationality
requirement appears to be a perfect reflection of the current stage of devel
opment of the Community in that it recognizes that the link with the Member
States is the predominant one.
Union citizenship is likely to develop further at the pace of European
integration, at once reflecting it, and stimulating it. It is difficult to foretell
where the integration path will lead, whether toward a federal model, a loose
confederation or a centralist State. Alternatively, it could remain a loose
union of nation States. In these circumstances, the nationality of the Member
States is likely to continue to be the foundation for Union citizenship. Only a
real union is likely to produce the conditions where the nationality condition
for Union citizenship would become anomalous. But at that stage, the pri
mary relationship would be between the Union and the citizen, presupposing
and necessitating a direct link between the two, without the intermediary of
the Member States. Under such circumstances, Union citizenship could also
express the common aims of individuals. The question then would be the role
of national citizenship and of nationality.

C. The TEU Provisions on Citizenship

The Union citizenship provisions are the culmination of a discussion of spe
cial rights for nationals of the Member States, formally beginning with the
Tindemans Report, but which can be traced back even earlier.210 The Court
of Justice undoubtedly contributed to the evolution of the citizenship debate
210

For the historical and legislative background, see O’Keeffe, supra note 191 in Legal
Issues o f the Maastricht Treaty.
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through its case-law inter alia on the rights of migrants, which focused on
eliminating discrimination and in the process created a form of constitutional
case-law in favour of the individual.211
The preamble to the TEU states laconically that the High Contracting
Parties ‘resolved to establish a citizenship common to nationals of their coun
tries’. It makes no attempt to give a broader contextual or philosophical
foundation to Union citizenship.212 In Article B, under the heading Common
Provisions, one of the objectives of the Union is stated to be ‘to strengthen
the protection of the rights and interests of the nationals of its Member States
through the introduction of a citizenship of the Union’.
Articles 8-8e EC, as inserted by the TEU, contain the provisions on
Union citizenship. A citizenship of the Union is established, to be conferred
on every person holding the nationality of a Member State. Certain rights are
enumerated, dealt with below.
The catalogue of rights contained in the citizenship provisions is limited.
A full catalogue of rights might have included fundamental rights, stronger
political and civil rights and social rights such as housing and social welfare.
It could also have consolidated rights the basis for which is to be found else
where in the Treaty, which also imply rights for the citizen, such as those
concerning consumers’ rights, culture, education and vocational training,
working conditions, public health and the environment, as well as social
rights. It could also have included a general clause prohibiting discrimination
on the grounds of nationality, race, religion or gender.
However, these rights and guarantees are typically what one would ex
pect to find in a constitution. Although the Treaty has been defined by the
Court as the constitutional charter of the Community,213 it may be that the
expectation of finding true constitutional rights in the TEU citizenship provi
sions is based on a false premise. The citizenship provisions may not aim to
mirror constitutional rights of a type familiar in national constitutions and the
paradigm of a constitutional charter may be unhelpful in this context. The
relationship of the Union with its citizens, as demonstrated by the rights
conferred by the Union citizenship provisions, may not correspond exactly or
even at all to the normal constitutional relationship of a State and its citizens.
Although Article 8(2) states that Union citizens shall be subject to the
duties imposed by ‘this Treaty’, it does not specify such duties. It is difficult,
in the context of the Union, to imagine what such duties should be, and even
to imagine the Union having the legitimacy to impose duties without there
211
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The TEU citizenship provisions do not refer to documents of a constitutional character,
albeit soft-law, such as the Community Social Charter and the European Social Charter,
as inspiring Union citizenship. The preamble to the Single European Act, by contrast,
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being some evidence of a common purpose amongst its citizens.214 Although
Article 8e provides for adding to the rights laid down by the citizenship
provisions, there is no equivalent provision to add to the duties laid down
thereby.
1. Free Movement and Right o f Residence
The free movement of persons is the cornerstone of the Union citizenship
provisions, as it had been throughout the evolution of the concept of Euro
pean citizenship.215 The right of the free movement of persons was conferred
on economic actors by the EEC Treaty.216 This conferral of economic rights
contrasted strongly with the Treaty’s failure to extend political rights to the
same subjects and the denial of the right of free movement as regards access
to employment in the public service. Nevertheless, from a very early stage,
the free movement provisions, and in particular those concerning the free
movement of workers, were associated with the concept of European cit
izenship.
Article 8a provides for freedom of movement and residence for Union cit
izens within the territory of the Member States. This is stated to be subject to
the limitations and conditions laid down by ‘this Treaty’ and by the measures
adopted to give it effect. The exceptions to the rights of free movement
regarding public policy, public security and public health would thus con
tinue to apply to those persons already covered under Articles 48-66 of the
EC Treaty. Moreover, since Article 8a refers to limitations and conditions, it
is clearly envisaged that analogous provisions to the existing exceptions to
the free movement of persons may apply.
It is noteworthy that Article 8a does not confer the rights of free move
ment and residence on family members of Union citizens who do not possess
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Civic duties differ between the Member States but they include voting obligations, mili tary service, the payment of taxes and contribution to the mandatory social security sys terns. With the exception of voting rights, the TEU provisions do not appear to lay down
duties, and even this is questionable on a generalized basis in countries where there is no
concept of a duty to vote. The voting rights of Union citizens are optional.
The emphasis on freedom of movement as a source of citizenship rights is in fact odd.
Although some national constitutions, such as the Italian Constitution, refer to freedom of
movement on the national territory for their own nationals or citizens, the right is eco nomic rather than overtly political. Other writers consider it as the perfect right: Closa,
supra note 191, CMLRev. (1995).
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economic nexus. See O’Keeffe, ‘Trends in the Free Movement of Persons within the
European Communities’, in O’Reilly (ed.), Human Rights and Constitutional Law, Essays
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the nationality of a Member State.217 Given that there is currently no im
plementing legislation, this is a hugely important omission, and is likely to
feature in case-law in the future. It is already arising as an issue which will
be litigated in courts in the United Kingdom.
Apart from the rights of free movement conferred on economic actors by
the Treaty, and on their family members by secondary legislation, Directives
90/364-5 and 93/96 have conferred rights of free movement on those who are
not or have not been economically active.218 Derogations are alldwed by the
Member States on the grounds of public policy, public security and public
health.219 The right is subject to the condition that individuals seeking to rely
on the directives must have enough resources to avoid becoming a burden on
the social security system of the host State, and must possess health
insurance.
Since Community law prior to the entry into force of the TEU covered
both the economically active and inactive, through the Treaty and imple
menting legislation, and through the Directives on the right of residence, it
could be argued that the TEU does not appear to have added anything new to
the right of free movement and of residence in existing Community law. The
Commission itself appears to take this view,220 maintaining that since eco
nomic actors are already covered by the Treaty, and non-economic actors are
covered by Directives 90/364-6, no further legislation is necessary, even
though these Directives do not cover the poor, recipients of social benefits
and certain disabled people, unemployed people without benefits or those
who are on the margins of society. On this reasoning, the TEU therefore
appears only to consecrate existing Treaty law as regards economic actors,
and secondary legislation as regards non-economic actors. It would only be if
the legislator uses Article 8a(2) as the base's for further legislation that any
thing new would be added.221
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This is to be contrasted with the derived rights of family members of those who enjoy free
movement under the EEC Treaty and under the residence directives which are an essential
corollary to those holding primary rights.
Council Directive 90/364 on the right of residence, OJ 1990 L 180/26; Council Directive
90/365 on the right of residence for employees and self-employed persons who have
ceased their occupational activity, OJ 1990, L 180/28 and Council Directive 93/96 on the
right of residence for students, OJ 1993 L 317/59.
According to Art. 2(2) of each Directive, Directive 62/221 is applicable.
The Commission conclusion on Article 8a is that ‘In practice, therefore, the Treaty has
made no improvement at all on what went before. As freedom of movement and residence
are rights of the individual, ordinary citizens’ expectations can only have been disap
pointed.’: Commission Report on the Operation of the Treaty on European Union, supra
note 192, at para. 10.
Qualified majority voting will be available for legislation involving the free movement of
economic actors. Under Art. 8a(2), legislation is to be adopted unanimously ‘save as
otherwise provided by this Treaty’. However, Arts. 49, 54(2), 56(2) and 56 EEC on leg
islative action to implement the rights of freedom of movement conferred by the EEC
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2. Does Article 8a(l) Have Direct Effect?
The crucial question which arises is whether the provisions of Article 8a(l)
have direct effect, that is, may they be relied on by individuals to claim a
right of residence and movement independently of the other Treaty provi
sions or are they merely declaratory? The Commission’s view of Article 8a
implies that Article 8a(l) is merely declaratory, and that it does not add any
further rights. Thus, it would not have direct effect.
The issue is already being litigated in the United Kingdom. In a judgment
of the High Court of 16 March 1995, in the Vitale and Do Amaral case,222
Mr Justice Judge held that citizens of the European Union did not have an
unqualified right to reside in any other Member State as and when they wish
as Article 48 of the Treaty, limiting such a right, remained in force. The
problem here was that two Union citizens had apparently exhausted their
rights as job-seekers under Article 48, and could not claim the benefit of that
article. It is noteworthy that the case was not referred by the High Court to
the European Court of Justice for a preliminary ruling under Article 177 of
the Treaty. The problem was also raised in the case of Adams, where Lord
Justice Steyn and Mr Justice Kay held that ‘on the assumption that Article
8a(l) is not merely declaratory, we have little doubt that it has direct ef
fect’.223
An analysis of Article 8a(l) furnishes arguments which would support
the view that it is capable of having direct effect, but they are not conclusive.
In making such an analysis, it is useful to compare Article 8a with the Treaty
provisions conferring freedom of movement for workers, Articles 48 and 49.
In Van Duyn,224 the Court confirmed that Article 48 has direct effect. The
Court noted the provisions of Article 48(1) and (2) and held that
those provisions impose on Member States a precise obligation which does not
require the adoption of any further measures on the part either of the Community
institutions or of the Member States and which leaves them, in relation to its im
plementation, no discretionary power.225

The Court also noted that limitations may be imposed on the freedom of
movement of workers under Article 48(3) but concluded that
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Treaty have all been amended by the TEU to allow the use of the procedure under Art.
189b, including the use of qualified majority voting.
Regina v. Secretary o f State fo r the Home Department, ex parte Vitale, Regina v. Secre
tary o f State fo r the Home Department, ex parte Do Amaral, judgment of the High Court
(Mr Justice Judge), The Times, 18 April 1995.
Regina v. Secretary o f State fo r the Home Department, ex parte Gerard Adams, before
Lord Justice Steyn and Mr Justice Kay, judgment of 29 July 1994.
Case 41/74, Van Duyn, supra note 57.
Ibid., Rec. 6 of the judgment.
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the application of those limits is, however, subject to judicial control, so that a
Member State’s rights to invoke the limitations does not prevent the provisions of
Article 48 ... from conferring on individuals rights, which are enforceable by them
and which the national courts must protect.226
If we apply this classic analysis to Article 8a, there are several useful points
of comparison. In conferring the right to move and reside freely within the
Member States, Article 8a confers a specific right analogous to that of
Article 48(1) (‘Freedom of movement for workers shall be secured within the
Community by the end of the transitional period at the latest’). In Van Duyn,
the Court characterized Article 48 as imposing an obligation on Member
States, whereas no such obligation is expressly present in Article 8a. How
ever it should be noted that the Member States are not mentioned in Article
48(1), although they are mentioned in Article 48(2) and (3). This is not nec
essarily fatal to the thesis that Article 8a imposes an obligation on the Mem
ber States. Other Treaty articles of a general character do not expressly men
tion Member States but nevertheless confer directly effective rights on indi
viduals, such as Article 6 (formerly 7). One could therefore conclude that
conferring a right on individuals, by implication, Article 8a imposes a spe
cific obligation on Member States, that of ensuring the right of movement
and residence.
Article 8a(l) could also be construed as being merely declaratory, which
appears to be the view of the Commission. However, a number of elements
tend to counter this. In the first place, by providing for a citizenship of the
Union, the Member States stated in Article B TEU that they wished to
strengthen the protection of the rights and interests of nationals of the Mem
ber States. A merely declaratory provision would not achieve this aim.
Second, if the TEU is seen in the dynamic of European integration, which
must be the case, as it states in the Preamble that it is ‘a new stage in the pro
cess of creating an ever closer union’, it is hard to see how a merely declara
tory provision would achieve this claim. Put another way, if the TEU really
is a new stage m the process of European integration, then its provisions
must be interpreted dynamically, as representing an advance on previous
provisions. An interpretation of Article 8a(l) as being a declaratory provision
which merely refers to the acquis communautaire would not be consonant
with this.
Third, in attributing a dynamic aim to Article 8a, it is important to bear in
mind that the acquis communautaire prior to the entry into force of the TEU
did not provide for an unrestricted right of free movement and residence.
Complete freedom of movement has not been achieved, which has been rec
ognized in the 1994 White Paper on Social Policy and the 1995 Social Ac
tion Programme. The Commission had proposed legislation in the areas of
226
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family reunion, equality of treatment and residence prior to the entry into
force of the TEU.227 As noted above, the Treaty provisions cover only eco
nomic actors, and the directives on the right of residence do not cover the
poor, recipients of social benefits and certain disabled people, unemployed
people without benefits or those who are on the margins of society.
If this is the position, then a reasonable interpretation of Article 8a(l)
could be that it intended to cover those who did not already have the right of
movement and residence under the existing acquis communautaire. In other
words, Article 8a(l) would then be interpreted as providing for a generalized
right of movement and residence, conferred on both individuals who already
had such a right under the acquis communautaire prior to the entry into force
of the TEU, and those who did not. This seems a not unreasonable conclu
sion in that otherwise Article 8a(l) is otiose, and the Treaty-makers should
not, according to the normal canons of construction, be presumed to have
included an otiose provision in the Treaty.
Finally, it should be recalled that Article 8a(2) provides for a legislative
base to adopt legislation to facilitate the exercise of the rights of free move
ment and residence. This provision certainly cannot be considered to be
declaratory. Yet if Article 8a(l) is considered to be merely declaratory, then
Article 8a(2) is otiose as the legislative basis for freedom of movement and
residence already exists in the Treaty. Here again, one must presume, in
interpreting the Treaty, that this was not the intention of the Treaty-makers,
and that consequently Article 8a(2) should be interpreted as giving a power
to implement Article 8a(l) by means of legislation which could not have
otherwise been adopted under the Treaty. If that is so, then the conclusion
must be that Article 8a(l) confers new rights.
However, even if this thesis were accepted, to the effect that Article 8a(l)
imposes a clear and precise obligation on Member States, there are other
issues to be considered before one may conclude that that provision has
direct effect. The principle of direct effect requires that apart from this condi
tion, a Treaty provision must be unconditional, in other words subject to no
limitation. In Van Duyn, Advocate General Mayras suggested that if a Treaty
provision was subject to certain limitations, their nature and extent must be
exactly defined.228
Article 8a expressly subjects the right to move and reside freely ‘to the
limitations and conditions laid down in this Treaty’. Although Article 48 also
contained express limitations on the right of free movement, this did not pre vent it being attributed direct effect by the Court in Van Duyn, where the
Court emphasized the availability of judicial review over the application of
the limitations. Judicial review could also be available in regard to Article 8a.
227
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OJ 1989 C l00/6, as modified, OJ 1990 C 119/10.
Van Duyn, supra note 57, Opinion of Advocate General Mayras at 1354.
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It could be argued, however, that Article 48 is self-standing, in that it
contains within itself the particular limitations which are to apply to it and
that this constitutes a material difference with Article 8a which refers in a
generic fashion to ‘the limitations and conditions laid down by this Treaty’.
This would seem to be a particularly narrow reading. Surely, it makes no dif
ference whether the limitations are expressly included in the Treaty provision
itself, or whether a reference is made to the limitations contained in the
Treaty? In both cases, the nature and extent of the limitations are ascertain
able, and are subject to judicial review.
In earlier Community case-law,229 there has been a generous interpreta
tion of direct effect where implementing measures are called for. Thus, it has
been held in the context of Article 119 that provisions may depend upon
further Community or national measures as regards part of their scope but
this does not prevent the rest of the provisions having direct effect.230 It
seems to be accepted that the mere fact that a provision contains an obliga
tion to adopt implementing measures need not necessarily mean that the
obligation is dependent on such measures for its execution or effect.231 In the
case of Article 8a, there is an option to adopt implementing measures, not an
obligation, which could strengthen the case for direct effect.
The direct effect doctrine also raises the issue of implementation. Article
8a(2) states that the Council may adopt provisions with a view to implement
ing the rights referred to in paragraph 1. Under the doctrine of direct effect,
the implementation of a Community rule must not be subject to the adoption
of any subsequent rules or regulations on the part either of the Community
institutions or of the Member States, so that, in particular, Member States
must not be left with any real discretion with regard to the application of the
rule in question. The question which arises is therefore whether Article 8a(2),
by providing for implementing measures, detracts from the direct effect of
Article 8a(l) in that the institutions or the Member States may have discre
tion in relation to the application of the rules.
It is submitted that this is not the case. It will be recalled that Article 49
of the Treaty provides that the Council shall adopt legislation to implement
the free movement of workers as defined in Article 48. It refers to a non-exhaustive list of measures which, like Article 48 itself, are employment
related. The mere fact that Article 48 was specifically envisaged to be the
subject of legislative measures was not an obstacle to the attribution of direct
effect to that article. Likewise, the mere fact that Article 8a(2) provides for
the possibility of implementing measures should not, in itself, prevent direct
effect of Article 8a(l).
229
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See the analysis in P.J.G. Kapteyn and P. VerLoren van Themaat, Introduction to the Law
o f the European Communities, second edition edited by L.W. Gormley, (1990) 333-8.
Case 43/75, Defrenne v. Sabena, [1976] EC 455.
Kapteyn and VerLoren van Themaat, supra note 229, at 336.
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The test is whether any real discretion is left to the institutions and the
Member States. Article 8a(2) merely refers to legislation facilitating the
exercise of the rights referred to in Article 8a(l), but those rights are specifi
cally stated to be subject to the limitations and conditions laid down in the
Treaty and secondary legislation. Can it be deduced from this that there is no
discretion available to the institutions or to the Member States? The provi
sion does not appear to allow for any further derogations but rather provides
for a legislative basis to enact legislation to facilitate the rights of movement
and residence as set out in Article 8a(l). However, it is submitted that there
is no ready answer to this question as this depends essentially on a policyoriented interpretation of Article 8a(l). In this sense, the arguments are
circular and a textual analysis of Article 8a(2) does not appear to be decisive.
A powerful contrary argument can be made to the direct effect of Article
8a(l) based on discretion in implementation. Article 8a(l) refers to the limi
tations and conditions laid down not only by the Treaty, but also by ‘the
measures adopted to give it effect’. Since the Directives on the right of resi
dence, adopted on the basis of the Treaty, grant the right of residence only to
those who have their own means of support and have health insurance, these
exceptions in fact limit the right of movement and residence. If Article 8a(l)
really does impose a clear and unconditional obligation (and right), it would
seem strange that a Treaty right could be so limited by secondary legislation.
This would seem to be an exercise of discretion on the part of the Commu
nity legislator which would indicate that the provision should not have direct
effect. One could counter-argue that Article 8a(l) refers only to the existing
acquis communautaire, and does not permit such limitations and conditions
to be made in the future. It must be admitted however that such a counter-ar
gument is tortuous, and does not spring easily to the mind from a reading of
that provision.
The problem therefore is the weight to be attached to Article 8a(l). It has
been argued above that it imposes a sufficiently clear and precise obligation,
that it is unconditional and that even though subject to certain limitations,
their nature and scope may be ascertained and thus exactly defined. As re
gards the question whether it leaves a discretion to the Community institu
tions or to the Member States, it has been argued above that the mere fact of
the possibility of implementing legislation being adopted is not in itself deci
sive. In the final analysis, one is forced to conclude that the question of the
direct effect of Article 8a(l) is not immediately obvious, and will require a
ruling from the Court of Justice.232
The Court will have to consider whether Article 8a(l) is declaratory or
not, in testing it for direct effect. The Court’s analysis will no doubt be
informed by policy reasons. However, if the Court did ascribe direct effect to
232

Hall, supra note 191, at 182-207 concludes that Article 8a has direct effect.
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Article 8a(l) it would give a real meaning to that provision, and would show
that this right of citizens is not conferred merely on economic actors and
those who are not economically active but have sufficient means of sup
port,233 but is a right of all Union citizens, subject to the necessary limita
tions and conditions.
3. Voting Rights
The TEU provides for active and passive voting rights in municipal elections
and in elections to the European Parliament. The right to vote is the political
right par excellence. Political participation in society through exercise of the
right to vote is generally seen as an inherent right of citizenship pertaining to
nationals of the State whereas aliens were excluded from this and from other
political activity.234 Community law did not confer political rights on eco
nomic actors, and indeed specifically denied a quasi-political right, the right
to serve in the public service exercising the public authority of the State.235
Granting local election rights to resident foreigners is desirable from the
point of view of integrating the individual in the society in which he/she
lives. Local authorities normally control issues which affect the life of the
individual directly, such as housing, health, education and public services of
all kinds. However, local voting rights are a pale substitute for participation
in national parliamentary elections, in direct presidential elections where they
exist, and in referenda. These are the votes which most affect the political
life of a Member State, and its participation in the process of European inte
gration. The grant of such voting rights would be a far stronger component of
Union citizenship, but realistically, at this stage of European integration, it
was not to be expected that the Member States would take a step which
would go to the heart of sovereignty and national identity, and would have
political impact in countries with sizeable proportions of Community resi
dent nationals.
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In Edwards v. California, 314 U.S. 160 (1941) at 181, Douglas J (concurring) held that
restrictions against the economically disadvantaged ‘would introduce a caste system ut
terly incompatible with the spirit of our system of government... It would prevent a citi
zen, because he was poor, from seeking new horizons in other States. It might thus with
hold from large segments of our people that mobility which is basic to any guarantee of
freedom of opportunity. The result would be a substantial dilution of the rights of national
citizenship, a serious impairment of the principles of equality.’
Evans, ‘The Political Status of Aliens in International, Municipal and European Com munity Law’, 30 ICLQ (1981) 20. However in Case 36/75, Rutili, [1975] ECR 1219 the
Court arguably restricted the power of Member States to expel nationals of other Member
States for political activity.
Arts. 48(4) and 55 EEC.
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4. Participation in Municipal Elections
Article 8b(l) confers on citizens of the Union the right to vote and stand for
election (active and passive voting rights) at municipal elections in their
Member State of residence, under the same conditions as nationals of that
State. Implementing measures were adopted on 19 December 1994, with cer
tain derogations, and must be transposed into national law by the end of
1995.236
This right is completely new as regards Community law, but like other
rights conferred by the TEU citizenship provisions, existed in a disparate
fashion under national law,237 and has now been generalized.238
The TEU provisions give a clear legal basis for the conferring of local
election rights which was previously lacking in Community law.239 As the
French ratification difficulties show,240 however, they do not solve the diffi-

236
237

238

239

240

Municipal council elections directive of 19 December 1994.
Under national law prior to the entry into force of the TEU, only three Member States,
Ireland, The Netherlands and Denmark, granted voting rights to all resident Member State
nationals, three others allowed it on a reciprocal basis or to certain categories. The United
Kingdom gave local voting rights to Irish and Commonwealth citizens; Spain granted
them to nationals of foreign countries on a reciprocal basis and Portugal granted them to
nationals of Brazil and the former colonies on a reciprocal basis, but the other six reserved
this by constitutional provision to their own nationals. Closa, supra note 191, CML Rev.
(1992) at 1149 states that this challenges the Commission’s belief that local elections are
not an expression of national sovereignty.
It is also provided for under the provisions of the Council of Europe Convention of 5
February 1992 on the Participation of Foreigners in Public Life at Local Level (E.T.S.
144) which grants passive and active voting rights in local elections to all foreigners who
satisfy a residence requirement.
In 1988, following its Commission Report on Voting Rights in Local elections for Com
munity Nationals in 1986, Bull.EC Suppl. 2/86, in which the Commission considered that
Articles 235 or 236 could serve as a legal basis, the Commission presented a draft Direc
tive on voting rights for Community nationals in local elections in their Member State of
residence (OJ 1988 C 246/3) based on Article 235 EEC, taking the view that voting in
local elections did not impinge upon sovereignty. It maintained that councillors elected
locally should not be able to vote in choosing parliamentary assemblies, as they do in the
case of elections to the Senate in Ireland and France, because, as elections to Parliament
touch national sovereignty, they should be reserved to nationals.
The Conseil Constitutionnel ruled that the French Constitution had to be amended in
order to permit ratification of the TEU in that it conferred on foreign nationals the right to
stand for election in local elections: Decision 92-308 DC, 9 April 1992, Journal officiel
11 April 1992, 5354. This would involve participation of non-nationals in the election of
the Senate, which is elected by an electoral college representative of local councillors.
French legislation was subsequently adopted to exclude Union citizens elected to local
councils from participating in the process for electing senators. They were also excluded
from becoming mayor or deputy mayor, because of concerns that they would then be
involved in exercising control over the police power in accordance with French law. The
French legislation is in line with the view of national sovereignty adopted by the Com mission’s 1988 Report on Voting Rights in Local elections for Community Nationals and
has been accepted in the Directive on voting rights in municipal elections, supra note 236.

General Course in European Community Law

141

culties posed by the constitutional requirements241 and diversity between the
internal legal orders of the Member States.242
Article 8b(l) did not define what is meant by municipal elections. As a
result, the Commission was free to make its proposals, which are based at the
lowest form of local government organization in the Member States.243 It is
not clear what could be the consequence of an eventual failure by the Mem
ber States to transpose the Directive into national law before the end of 1995.
If the deadline were not met, it would be up to the Courts to determine the
legal effect to be given to the provision.
A final observation flows from the changes which the granting of local
election rights may bring about. As has already been noted, Articles 48(4)
and 55 EEC exclude nationals of Member States resident in another Member
State from access to the public service and from activities which involve the
exercise of official authority. Nevertheless, under Article 8b(l), Union citi
zens resident in a Member State of which they are not nationals may become
local councillors responsible for supervising the functioning of the very ser
vices from which they are excluded from becoming employed. Under these
circumstances it will become progressively difficult to justify the exclusion
of Community nationals from the public service with local authorities.
5. Participation in Elections to the European Parliament
Article 8b(2) grants active and passive voting rights for elections to the
European Parliament to Union citizens residing in a Member State of which
he/she is not a national. Like the provisions regarding voting rights con
cerning local elections, it generalizes rights which exist in some States.244 It
241
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Jessurun d’Oliveira, supra note 191, at 139, maintains that since constitutional changes
may be required in a number of countries to allow the entry into force of Article 8b(l), it
contradicts Article F(l) which states that the Union shall respect the national identities of
its Member States.
For example, Ireland has an analogous position to France as regards senatorial elections
by local councillors and yet there is no exclusion regarding Union citizens elected in local
elections.
As the right to vote and its substantive importance depends on the structure of local gov emment in a Member State and the degree of power devolved to the local level, the scope
for diversity would be enormous. This would be another example of the phenomenon
mentioned above in relation to citizenship and nationality, in that Community law would
permit Member States to determine access to and exercise of Community rights by refer
ence to national law, a practice forbidden by the Court in relation to the free movement of
persons.
Article 138(3) EEC envisages direct elections to the Parliament in accordance with a
uniform procedure, which has proved impossible to achieve, with the result that the elec toral procedure is governed in each Member State in accordance with national provisions:
Article 7(2) of the Act concerning the election of the representatives of the Assembly, OJ
1976 L 278/1. Prior to the entry into force of the TEU provisions, in some Member States
(Ireland, The Netherlands and Belgium), residents who were nationals of other Member
States could vote in European Parliament elections, but the right to stand for election was
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has been implemented in timely fashion through a Directive notwithstanding
the tight deadline of 31 December 1993 fixed by the TEU, and transposed
into national law.245 As a result, Union citizens were able to vote in the
elections to the European Parliament in June 1994. However, the turnout was

6. Diplomatic and Consular Protection
According to Article 8c, Union citizens in a third State in which their Mem-*
ber State of nationality is not represented, may receive protection from the
diplomatic and consular authorities of any Member State, on the same condi
tions as the nationals of that State. The diplomatic and consular protection
will be offered by Member States, not by the Community or the Union. This
is a new feature in Community law. This Union citizenship right appears to
be based upon a characteristic of nationality rather than that of citizenship, if
one accepts the definition given above, but not without reservations, that de
fines nationality as constituting the link between the individual and the State
in public international law whereas citizenship essentially describes rights
within the municipal legal order. Nationality rather than citizenship is the
basis for diplomatic protection in public international law.247
‘Rules’ governing the practical implementation of this right were to be es
tablished by 31 December 1993 between the Member States. The modalities
of consular protection were defined by the directives issued by the Ministers
of Foreign Affairs in January 1993 meeting within the EPC framework,
before the TEU entered into force.248 The Commission notes that it is ex
tremely difficult for the Union’s institutions to ascertain to what extent this
right has been put into effect. The Commission also notes that the guidelines
laid down by the Member States have no binding force, and are incomplete
as they deal only with consular and not diplomatic protection, without cover
ing all the fields listed in the Vienna Convention on Consular Relations. It
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normally, with some exceptions, reserved for nationals of the Member State concerned.
The United Kingdom permitted Irish nationals to stand for election; Italy permitted all
Member State nationals.
Council Directive 93/109, OJ 1993 329/34.
Participation varied between 1.57% (Portugal) and 35% (Ireland) between the Member
States. Only one Union citizen residing in a Member State other than that of his/her
nationality was elected, although there were such candidates in all Member States save
Portugal. Commission Report on the Operation of the Treaty on European Union, supra
note 192, Annex 1. The Commission, at 7, ascribes the poor participation to voting con
ditions, variations in the way that the elections were publicized and the fact that the right
was a new one.
The Permanent Court of International Justice held that ‘it is the bond of nationality
between the State and the individual which alone confers upon the State the right of
diplomatic protection’: Nationality Decrees in Tunisia and Morocco, PCIJ (Series A/B,
No. 76, 16).
Closa, supra note 191, CML Rev.( 1995) at 502.
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observes that they have received little publicity, so that citizens are unaware
of them and it is unclear how the citizen can avail of the right to protec
tion.249
According to Article 8c EC, the Member States are required to establish
the necessary rules among themselves by 31 December 1993, and to start the
international negotiations required to secure this diplomatic and consular pro
tection. Thus only a very short deadline is given for agreement between the
Member States, and no deadline is given for the negotiations with the third
States as the outcome of such negotiations depends on those States as well as
on the Member States.250 Unlike the rights examined until now, those of free
movement and residence, and voting rights in local and European Parliament
elections, there is no right of initiative for the Commission or any other
Community institution as regards diplomatic and consular protection. The
procedure envisaged is inter-governmental. In the normal course of events,
the agreements made between the Member States themselves and with third
States would not be justiciable by the Court of Justice. However, as one is
dealing here with a right of Union citizens, conferred by the EC Treaty, the
issue could be raised in litigation before the Court, which would then have to
decide as to whether it was justiciable. It is doubtful whether Article 8c could
be construed to have direct effect.
The Vienna Convention on Diplomatic Relations 1961251 does not pro
vide for diplomatic protection of the nationals of other States but arguably
foresaw the possibility of common diplomatic protection.252 The negotia
tions with third countries may be hampered by the fact that the TEU sets only
the requirement of nationality of a Member State to trigger diplomatic and
consular protection whereas the Nottebohm requirement of a genuine link is
disregarded.
The diplomatic protection provisions are unlikely to be used excessively.
However, they should not be underestimated as there are many cases where
Member States are not represented.255 Their importance will be largely on
the external level, as third States decide whether to recognize such diplo
matic and consular protection. However, from the point of view of the Union
citizens who need to avail of this opportunity, it could promote a sense of
belonging to the Union. The crossing of nationality barriers inherent in the
facility to avail of diplomatic and consular protection of other Member States
249
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Commission Report on the Operation of the Treaty on European Union, supra note 192,
at 7.
For the negotiation details, see O’Keeffe, supra note 191 in Legal Issues o f the Maastricht
Treaty.
8 500 UNTS 95.
Closa, supra note 191, CML Rev. (1995) at 502.
There are only four countries where all the Member States are represented, and seventeen
countries where only two Member States are represented: Commission Report on the
Operation of the Treaty on European Union, supra note 192, at 7.
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implies a shared residual responsibility of all the Member States towards the
citizens of the other Member States.
7. Right o f Petition and Applications to the Ombudsman
Article 8d EC provides that Union citizens may petition the European Par
liament and apply to the Ombudsman. These rights are not exclusive to
Union citizens as they may also be enjoyed by third-country nationals resi
dent in the Member States.254 It is thus hard to conceptualize them as form
ing part of the bundle of rights attaching to citizenship in that citizenship
implies the granting of special rights exclusive to citizens.255 There is a dif
ference between the rights of Union citizens and those of third-country na
tionals, in that the latter must reside in the Member States, whereas this does
not appear to be necessary in the case of Union citizens. This largely periph
eral condition does not appear to make a substantive difference of such mag
nitude that it would justify classifying these rights as exclusive rights of
Union citizens.
The right of petition is not new. It was already provided in Articles 128130 of the Rules of Procedure of the European Parliament. It is subject to the
condition that the matter must come within the fields of activity of the Com
munity. Matters which arise from the Union’s activity are not subject to this
right. Thus issues falling under inter-governmental cooperation under the
Second and Third Pillars are not subject to scrutiny by Parliament’s Commit
tee on Petitions (although doubtless Parliament will in any event monitor
their impact on individuals).
The Ombudsman provided for in Article 8d and Article 138e EC is an
entirely new figure. The Ombudsman is allowed to investigate complaints
against the Community institutions or bodies. Article 138e does not refer to
the activities of the Union, which would thus seem to be excluded. The Om
budsman may act on own initiative or on complaints from individuals. Un
like the rules governing petition, there is no requirement that the matter
complained of must directly affect the complainant. Complaints may be
submitted through members of the European Parliament. Oddly there is no
provision for the transmission of complaints by national agencies (including
the national equivalent of the Ombudsman in the Member States) or by
members of national Parliaments. Presumably, if seized of such complaints,
the Ombudsman could investigate them as though acting on own initiative.
Article 138e does not give the Ombudsman the right to investigate mal
administration by national bodies acting in pursuance or in violation of
254
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Under Article 138d EC, in addition to Union citizens, any natural or legal person residing
or having its registered office in a Member State also has the right of petition on matters
which affect him or her directly.
Closa, supra note 191, CML Rev.(1995) at 504.
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Community law, although this is crucial if the Ombudsman is to function as a
satisfactory complaints procedure.256 The logic of the Treaty-makers would
seem to be that Article 138e must be read together with Article 138d. The lat
ter article allows a petition to the European Parliament on a matter which
comes within the Community’s fields of activity and which affects the peti
tioner directly. This is wider than Article 138e in that it would seem to allow
complaints also in relation to the activities of national bodies acting within
the sphere of Community competence or in violation of Community law.

D. Fundamental Rights

Fundamental rights are not part of the citizenship package. Instead, there is a
statement in Article F(2) that the Union will respect fundamental rights, as
guaranteed by the ECHR and as they result from the constitutional traditions
common to the Member States, as general principles of Community law.
This is a notably entangled provision: the Union is to respect these rights as
general principles of Community law, not of the Union. Moreover, since the
provision is in Title I of the TEU, it is not subject to the jurisdiction of the
Court of Justice.
Article F(2) appears only to confirm the existing case-law of the Court.
Does the provision add anything further? It appears not. It is to be regretted
that the citizenship provisions do not have a human rights component. As
Rosy Bindi pointed out in her report to the European Parliament, ‘it is incon
ceivable to base citizenship on anything other than the expansion of funda
mental rights and freedoms in addition to their recognition and protec
tion’.257

E. Third-Country Nationals

Third-country nationals resident in the Union do not come within the per
sonal scope of the Union citizenship provisions. Nevertheless, under other
TEU provisions, they are entitled to two of the rights conferred on Union cit
izens, the right of petition to the European Parliament, and the right to apply
to the Ombudsman. The TEU otherwise offers third-country nationals little
or nothing. It must be admitted with hindsight that if they had been covered
by the TEU provisions, the ratification process would probably have
foundered in at least one country, if not in others.
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The connection with the national system had been recognized by the Commission as cru
cial during the course of the Inter-Governmental Conferences, and it had suggested the
creation of an Ombudsman for each Member State, supra note 199.
Bindi Report on Union citizenship, PE Doc. A 3 - 0139/91,23 May 1991 at 12.
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Much debate has centred on the question of whether Union citizenship
should be conferred on third-country nationals lawfully resident in the
Union. This is one of the issues which the Commission apparently intends to
have discussed at the 1996 inter-governmental conference. My own position
on this issue has changed from that expressed in earlier reflections on the
subject.258 I initially considered that Union citizenship should be conferred
on third-country nationals. However, I now believe that this would be diffi
cult to achieve politically, for both internal and external reasons, and even if
achieved, would be likely to cause Member State resistance to the dynamic
evolution of the concept of Union citizenship.
It seems to me that a far more satisfactory solution to the pressing prob
lem of integrating third-country nationals lawfully resident in the Union
would be a simple Treaty amendment to the effect that all third-country na
tionals lawfully resident in the Union for a certain qualifying period shall en
joy the same rights as Union citizens. This would confer equal treatment with
Union citizens but would avoid at least some of the opposition which a
straightforward proposal to grant Union citizenship to third-country nationals
would meet from the Member States.259 Additionally, naturalization rules in
the Member States should be examined to facilitate naturalization of thirdcountry nationals resident in the Union who wish to take advantage of this
process. This may be particularly important in the case of so-called ‘secondgeneration’ immigrants.
The case for such a proposal is strong. The integration of third-country
nationals is a Union-wide issue, and requires a satisfactory and timely
response. It is not acceptable that 8-9 million people (by some estimates, 13
million by others), many of whom live on the margins of society, should be
excluded from the rights conferred by Community law. Like nationals of the
Member States, their economic activities contribute to the economic success
of the Union. They pay taxes and contribute to the social security systems of
258
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See O ’Keeffe, supra note 191.
The conferral of Union citizenship on third-country nationals resident in the Community
could also create problems with their State of nationality. Whereas Member States have
already consented to their nationals acquiring Union citizenship, this is not the case for
third-country nationals. Their States of nationality may object to the acquisition of Union
citizenship by their nationals: the very title ‘Union citizen’ suggests (perhaps erroneously
as discussed above) that it is akin to national citizenship. As Union citizenship has a
complementary character, the laws of the country of nationality must permit the acquisi tion of Union citizenship. Third States would doubtless wish to be satisfied that what was
at issue here was not the acquisition of nationality (there being no such concept as nation ality of the Union), but rather a bundle of rights conferred by supranational law and enti tied citizenship, but which did not in fact have a bearing on the national citizenship rights
and duties of the third-country nationals. It would therefore be necessary to conduct ne
gotiations possibly leading to a series of international conventions after the relationship
between the citizenship of the country of nationality and the citizenship of the Union had
been explored and defined. One Union citizenship right, that of external diplomatic and
consular assistance, might give rise to particular problems.

General Course in European Community Law

147

the Member States in the same way as nationals of the Member States. Their
cultural, human and other contributions enrich the societies of the Member
States. They are and will continue to be a permanent presence in the Com
munity. They are not ‘guests’, but their integration is hindered by numerous
factors, including restrictive nationality and naturalization laws. In some
cases, naturalization is not an option due to the consequences it would have
in the State of nationality, and in any event, it may be questioned whether it
is appropriate to make the acquisition of nationality (and possibly the renun
ciation of the previous nationality) a sine qua non for the enjoyment of rights
when this is not required of migrants with the nationality of a Member State.
The integration of third-country nationals into the Community and the
Member States is hindered by a host of other factors, but what concerns us
here is their exclusion from those rights which the TEU has conferred on the
nationals of the Member States. The generalization of political rights at local
and European Parliament levels to Community nationals by the TEU shows
that sovereignty is not threatened by the enfranchisement at these levels of
non-nationals; the example of the granting of such rights to Community
nationals should make it more difficult to justify denying them by extension
to third-country nationals. The very arguments concerning the integration of
foreign residents into the local community which militated in favour of
granting these rights to Community nationals, also apply in the case of thirdcountry nationals.
Moreover, it is anomalous that the criterion of residence should be used
in the case of voting rights of nationals of Member States resident in another
Member State in local and European elections, but not in the case of thirdcountry nationals who are also resident.260 The Community regulates aspects
of the life of third-country nationals resident in the Member States, but they
for their part, are generally excluded from the decision-making procedure,
and are not represented at municipal, national or European levels. In so far as
they are subjects of Community law, and resident in the Community, they
should not be excluded from the democratic process in the Community.261
As regards the rights of free movement and residence conferred by the
TEU on Union citizens, the case for extending these rights to third-country
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Jessurun d’Oliveira, supra note 191.
The Council of Europe Convention of 5 February 1992 on the Participation of Foreigners
in Public Life at Local Level, supra note 238, guarantees to all foreign residents certain
basic rights such as the freedoms of expression, assembly and association, and provides
that consultative bodies are to be formed at local level to represent foreign residents. It
grants the right to vote and to stand for election in local elections to foreign residents after
5 years residence. This Convention thus gives to third-country nationals resident in the
Community local election rights similar to those conferred by the Union Treaty. The im
plementation of the Convention in national law will erode the difference between the
third-country national and the Union citizen as regards rights in this area, though not as a
matter of Community law.
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As regards the rights of free movement and residence conferred by the
TEU on Union citizens, the case for extending these rights to third-country
nationals lawfully resident in the Community is even stronger than in the
case of political rights. Third country nationals legally resident in a Member
State have no right of circulation within the Community, unless they are
family members of Community nationals, nationals of EFTA States which
have acceded to the European Economic Area, or their family members,262
or nationals of other States which have Association Agreements with the
Community providing for free movement. Thus, a second or third-generation
migrant living in one Member State and wishing to go to another may have
to apply for a visa if he/she is a national of one of the hundred odd countries
whose nationals now require visas to enter a Community Member State. In
that process, he/she may be subjected to the most extensive probing adminis
trative inquiries even though he/she may have lived in the Community all of
his/her life. Apart from the bureaucratic inconvenience, this can only
heighten the sense of exclusion of the third-country national. Moreover, since
the right of free circulation is already granted to certain third-country nation
als, it is anomalous to deny it to third-country nationals lawfully resident
within the Community as a category.263
As far as fundamental rights are concerned, in so far as the Union is
committed to respecting them, and in so far as they are part of the general
principles of Community law, they apply to third-country nationals resident
in the Community as well as to Union citizens.264

F. Conclusion

The importance of the TEU citizenship provisions lies not in their content but
rather in the promise they hold out for the future. The concept is a dynamic
one, capable of being added to or strengthened, but not diminished. The
rights conferred are part of Community law, and as such, capable of being
enforced by the Court of Justice and the national courts. The Court may fash
ion constitutional guarantees from the citizenship provisions through its caselaw.
The Union citizenship provisions are of a general character. They do not
specifically target groups such as women or unemployed persons, or as was
done in the Community Social Charter, identify groups needing specific
protection, in that case, elderly persons, young persons and disabled persons.

262
263
264

Freedom of movement for workers, the self-employed and providers of services is pro
vided by Articles 28-39 of the EEA Agreement.
See European Parliament Resolution on Migrant Workers from Third Countries, OJ 1990
C 175/180.
Jessurun d’Oliveira, supra note 191.
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It could be criticized on these grounds by those who would like to see a deconstruction of the citizen.
The TEU citizenship provisions do not add substantially to Community
law. For the most part, they reiterate existing rights or generalize rights
already existing in a disparate fashion in the laws of the Member States.
Others are shared with third-country nationals and thus are hardly distinctive
of the status or condition of Union citizen. Human rights do not feature in the
catalogue of rights of the Union citizen, and this catalogue in any event is ex
iguous. The citizenship provisions do not include a general prohibition of
discrimination.
The wider issues have been left unresolved by the introduction of Union
citizenship. The citizenship provisions do not add substantially to correcting
the democratic deficit in the Community, although that problem has been ad
dressed in part by the other provisions of the TEU. They do not confer a right
to transparency. Thus, Union citizenship in its present form can with diffi
culty be described as contributing meaningfully to a purpose of democratic
legitimation. Nor does it represent the conferral of civil, political and social
rights with which national citizenship is normally associated. Social rights
are not mentioned and the civil and political rights conferred are limited.
The TEU arguably intended to make a political statement by the introduc
tion of Union citizenship. The tensions of co-existence with national citizen
ship and concepts of nationality show that at the present stage of European
integration, Union citizenship is aspirational in character. This is characteris
tic of the integration process to date. One of the remarkable contributions
which Union citizenship can make will be to create a sense of relationship to
the Community/Union, in which individuals are viewed as such, rather than
as different factors in the economic process.265
It seems unlikely that Union citizenship will replace national identity
based on national concepts of citizenship and nationality. However, Union
citizenship in co-existence with national citizenship and nationality, can pro
vide a parallel identity for individuals, bringing them closer to the European
integration process. As the concept develops, it can provide a shared plat
form for individuals by which they can participate in that process, enhancing
democratic legitimacy. This is not to suggest that a sense of a European
Heimat may emerge, but rather more simply, that the European and the na
tional models may co-exist side-by-side, with the European construct having
the purpose of enabling individuals to take part in a closer way than is now
possible, in the European integration process, and deriving from Community
law civil, political and social rights which are common to all citizens.266
265
266

Neunreither, ‘Citizens and the Exercise of Power in the European Union: Towards a New
Social Contract?’, in A Citizens’ Europe, supra note 5, at 9-10.
See Weiler, supra note 9.
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Although Union citizenship may be a misnomer, or may be of a disap
pointing character for the moment, future developments, strengthening the
concept, will be of great importance. For now, it is an acceptable starting
point. In the end, the most important feature is possibly that the first step has
been taken, and that the concept now finally exists.

Towards a European Common Future?
The Evolving European Environmental
Constitutional Framework

by

LEIGH HANCHER

151
Academy o f European Law (ed.),
Collected Courses o f the Academy o f European Law, Volume V, Book 1, 151-222.
© 1996 Kluwer Law International. Printed in the Netherlands.

V

153

Table of Contents
Introduction

159

I.

162

The New Constitutional Framework

A.
B.
C.
D.

How Green is the Treaty of Union?
The Changes Introduced in the TEU Outlined
The Objectives of EC Environmental Policy
The Principles of Community Environmental Policy
1. A High Level of Protection
2. The Precautionary Principle
3. The Remaining Substantive Principles
4. The Integration Principle
E. Procedural Reforms
F. The Safeguard Clauses
G. Assessment
1. The Subsidiarity Principle
2. Exclusive and Concurrent Competence
3. Subsidiarity - a Comparative Efficiency Text
4. Proportionality
5. A Possible Solution?
6. The Legal Basis Problem
7. The Titanium Dioxide Case
8. The Waste Directive Case
9. The Waste Regulation Case
10. Principal and Accessory - A Valid Test?
11. The Justiciability of the Treaty’s Environmental
Principles

II.

National Environmental Measures, the EC Treaty and the
European Court

A. Introduction
B. The Necessity and Proportionality Tests
1. The Danish Beer Bottles Case
C. Redressing the Balance?
1. The Wallonian Waste Case
D. Conclusion

162
163
164
166
166
167
167
168
169
171
172
173
173
175
175
176
178
178
179
179
180
182
186

186
189
190
192
193
195

III.

Decentralized Enforcement of Community Environmental
Law

A Introduction
B. The Role of Industry
1. EC Competition Law
2. Article 85 and Commission Practice
3. Rulings of the European Court
4. Article 86 and Commission Practice
5. Articles 86 and 90(1)
C. Citizen Suits
1. Direct Actions
(a) ‘Reviewable Acts’
(b) Direct and Individual Concern
D. Decentralization, Integration and the Individual
1. The Concept of Direct Effect
2. Unconditionality and Precision
3. Locus Standi
4. State Liability for Failure to Implement
Environmental Directives
IV.

Conclusion

155

Biography

Leigh Hancher, bom 14 December 1956 in Kilbarchan, Scotland.
Education:
1974-8, LLB (with first-class honours) Glasgow University, Glasgow;
1978-9, M.A. Socio-Legal Studies (with distinctions) University of Sheffield,
Sheffield;
1989, PhD (cum laude) University of Leiden, Leiden, NL.
Past Employment:
1980-3, Junior Research Fellow - European University Institute, Florence,
Italy;
1984-7, Lecturer in Law, University of Warwick, Coventry, UK;
1987-90, Senior Research Fellow, International Institute for Energy Law,
Leiden, NL;
since 1991, Professor of Public Economic Law, Erasmus University,
Rotterdam, NL.
Professional Activities:
General editor, Utilities Law Review;
Editor, Netherlands Yearbook o f International Law; Utilities Policy,
European Journal o f Law;
Member of the board of the Dutch Association of European Law;
Member of the board of the Centre for the Study of Regulated Industries,
London;
Committee Member, Electricity Committee, of the IBA section on energy
and natural resource law;
Member of the advisory board, Greenpeace Netherlands;
Member of the advisory board of the International Institute for Energy Law,
University of Leiden.

*

157

Principal Publications
Books

Energy Strategy in Europe: the Legal Framework (De Gruyter, 1985);
Capitalism, Culture and Economic Regulation (Oxford, 1989);
Regulating Competition - Government, Law and the Pharmaceutical
Industry in Britain and France (Oxford, 1990);
Nuclear Energy Law After Chernobyl (Graham & Trotman, 1990);
EC Electricity Law (Chancery, 1992);
EC State Aids Law (Chancery, 1993).
Numerous articles, chapters in books and conference papers, and annotations
on various aspects of European energy law, energy and competition law,
public procurement, and State aids; Article 90 EC and utilities generally in
the Common Market Law Review, European Law Review, Utilities Law
Review, European Competition Law Review, Energy Law Journal, Oil and
Gas Law and Taxation Review, Journal o f Energy and Natural Resource
Law.
Regular contributor to Financial Times professional publications including
Power in Europe and EC Energy Monthly.
Author of a number of advisory reports on energy, energy and procurement,
and on competition rules and energy for the EC Commission (DG III, DG
IV, DG XVII and DG XV); for the Dutch Government’s Advisory Commit
tee on Energy; and for numerous European, American and Japanese energy
firms and financial institutions.

159

Introduction
In the field of environmental policy, the Maastricht Treaty amounts to a sub
stantial redraft of the Treaty of Rome, as amended by the Single European
Act. Environmental concerns are elevated to the core of the Community’s
objectives, and the Community’s fundamental tasks have been restructured.
The basis of all Community policies is now directed towards ‘the pursuit of
sustainable non-inflationary growth’ as opposed to the earlier ‘continuous
and balanced expansion’ of the European economy (Article 2 EC).
While some have hailed these developments as amounting to nothing less
than a ‘greening’ of the EC, the legal changes to the Title on Environment,
introduced by the Treaty of Maastricht, which came into force in November
1993, must be seen against the background of a political re-assessment of the
scope and content of Community environmental policy together with a reevaluation of the role and function of the Commission now that its primary
task of completing, or nearly completing, the single market has been
achieved. The elevation of the principle of subsidiarity, first introduced into
the Treaty by the Single European Act’s title on Environment, to a general
principle is the most obvious manifestation of this trend. The scepticism ex
pressed by some Member States both prior to and since the adoption of the
Treaty of Maastricht, that the Commission had over-stepped the implicit
boundaries of its mandate, soon made itself apparent in the environmental
area. Existing environmental regulations were among the first candidates to
be subjected to a type of audit procedure to ensure conformity with the prin
ciple. 1
It may seem ironic that at the same time that Community environmental
policy appears to have been put on a firmer if more complex legal basis, the
political environment in which this policy is to be formulated is not necessar
ily the most conducive to pro-active Community-led, environmental initia
tives.2 Yet consequent to the changes implemented by the Treaty of
Maastricht it may be contended that the Community now has the basis of a
framework ‘environmental constitution’ firmly in place. Debates about pos
sible amendments to that framework are now taking place in preparation for
the Inter-Governmental Conference, scheduled for 1996. It would appear that
1
2

In the run-up to the December 1992 European Council, held in Edinburgh, the British
presidency proposed a list of 71 Community measures to be scrapped, including 27 envi ronmental acts or proposals - Financial Times, 8 December 1992, at 2.
Prior to the second Danish referendum on the Maastricht Treaty in the late spring of 1993,
the Commission indicated its willingness to review a number of pending legislative envi
ronmental initiatives. This led not only to the demise of the notorious draft directives on
zoos but also to a major overhaul of a raft of measures to be adopted under the Special
Action Programme for Vigorous Energy Efficiency (SAVE) directive, with the majority
to be transferred to the national level for completion. The proposed directive on labelling
energy consumption of domestic appliances was also withdrawn.
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the majority of the relevant proposals recommend procedural changes, and in
particular the extension of the principle of qualified voting in Council as well
as the wider involvement of the European Parliament.3 The substantive
powers of the Community institutions in the environmental field have not
been the subject of much extensive debate, however. One may therefore
assume with some certainty that the analysis offered here is not likely to be
entirely overtaken by forthcoming events.
In this context this chapter will concentrate on the potential role of the
European Court of Justice in shaping and implementing this nascent envi
ronmental constitutional framework. It will begin with a critical examination
of the Community’s ‘environmental constitution’. The analysis will consist
of two basic parts. Firstly, the changes incorporated into the existing Treaty
framework by the Treaty of Maastricht will be dealt with in some detail, and
from a predominantly institutional perspective. The analysis will focus on the
tensions between integration of national environmental goals and the need to
ensure proximity of government for citizens of the Union. In this perspective,
the principle of subsidiarity has an important role to play. As Lenaerts has
rightly suggested ‘subsidiarity operates as a mediating concept between inte
gration and proximity’.4 Obviously this mediating function is by no means
confined to the environmental sphere - the subsidiarity principle applies not
only to the entire EC Treaty but, by virtue of Article B of the Treaty of
Union, to the pursuit of all the objectives of the Union. In the environmental
sphere, however, the issue of reconciling integrated Community action in the
many spheres of environmental policy which involve spill-over effects
beyond national boundaries with the demands of effective, democratic con
trol over the local environment are particularly acute.
Secondly, I shall examine several substantive aspects of the Treaty’s en
vironmental framework. In particular I shall examine the relationship
between the specific environmental articles and the more general articles of
the Treaty on free movement and competition. My task here is not to re
examine issues, such as the remaining scope for national environmental con
trols, that have been dealt with at length elsewhere5 but rather to try to assess
the potential for integration of national environmental policies on the basis of
techniques primarily designed and developed by the Court of Justice to fur
ther economic or market integration.
The final section of the paper will deal with an issue which is, at first
sight, distinct from those discussed in the earlier sections, but one which is
3
4
5

See for example, Collins, ‘Plans and Prospects for the European Parliament in Shaping
Future Environmental Policy’, 4 European Environmental Law Review (1995) 74-8.
Lenaerts, ‘Subsidiarity and the Environment’, 17 Fordham I n t i L J. (1994) 846-95, at
856.
See Coleman, ‘Environmental Barriers to Trade and Community Law’, in A. Boyle (ed.),
Environmental Regulation and Economic Growth (1994) 131-72.
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nevertheless firmly located in the institutional perspective which will domi
nate this paper. Irrespective of the exact scope for the adoption of new
Community environmental measures in the future, it is generally acknowl
edged that the faithful implementation and effective enforcement of existing
Community legislation still remains a major challenge. While it may be, and
indeed has been, claimed that the application of the principle of subsidiarity
should lead to a substantial repatriation to the national level of environmen
tal policy, the Commission’s Fifth Action Programme itself indicates several
ways to move towards a greater decentralization of environmental policy, at
least in so far as its implementation is concerned. The Programme places
considerable stress on the need to integrate environmental protection into
policies at every level of government as well as to incorporate various classes
of social and economic actors into the process of policy formulation and im
plementation. It is immediately apparent that repatriation of environmental
policy making implies a concomitant loss of power at Community level,
while the quite distinct concept of decentralization suggests that Community
competence in the environmental sphere should remain largely unchallenged
by the subsidiarity principle. The process of decentralization can also lead to
a number of subtle but not inconsiderable changes to the types of instruments
adopted at Community level, as well as to the methods by which they are
implemented and eventually enforced.
In this context, the final section of my paper will examine some of the
various ways in which full and faithful implementation can be achieved.
These include not only Commission monitoring and enforcement, a subject
which has already been the subject of substantial analysis,6 but also the
potential role which individuals, as well as environmental interest groups and
industry could play in enforcing primary and secondary Community law
through both the Community and the national courts.
Community environmental policy, its implementation and enforcement
raise a very broad range of fascinating issues, many of which must remain
outside the narrow confines of this paper. The three themes I have chosen,
however, are united in the sense that they each examine the potential contri bution of the European courts in shaping the Community’s environmental
constitution.

6

See for example, Macrory, ‘The Enforcement of Community Environmental Law’, 29
CML Rev. (1992) 347-69.
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I. The New Constitutional Framework
Before turning to a detailed examination of the environmental provisions of
the Treaty, it is worthwhile examining to what extent the claim that the
changes introduced by the Treaty of Union (TEU) adopted at Maastricht
amount to a ‘greening of the Treaty’ can be justified.

A. How Green is the Treaty o f Union?

It has been frequently pointed out that the concept of ‘sustainable growth’ re
ferred to in Article 2 EC, would appear to be weaker than the more usual
phrase - sustainable development - now incorporated in many international
as well as national legal instruments. The Brundtland Commission had de
fined sustainable development as development that ‘meets the needs of the
present without compromising the ability of future generations to meet their
own needs’.7 At the Rome Summit in December 1990, which in part laid the
groundwork for the later Inter-Governmental Conference on Political Union,
however, the heads of government requested the conference to bear in mind
improved protection of the environment in order to ensure ‘sustainable
growth’. Moreover, the Treaty of Union itself is not entirely consistent in its
use of the concept of sustainability. In the introductory Common Provisions,
Article B states that an objective of the Union is to ‘promote economic and
social progress which is balanced and sustainable’. Progress normally has a
different connotation to growth.8 Article 130U(1) on development coopera
tion, on the other hand, requires Community policy to foster ‘the sustainable
economic and social development of the developing countries’.
Nevertheless, the environment is now raised to the status of a policy in
Articles 3 and 130R EC, and that policy must be integrated into the definition
and implementation of other policies (Article 130R(2) EC). Environmental
concerns now appear, at least at first sight, to be placed on an equal footing
with economic concerns as one of the Community’s objectives and Com
munity policy is required to be environmentally sustainable. It is, however,
submitted that the choice of the term ‘sustainable growth’ cements the link
with the existing basic philosophy and indeed the original mechanisms pro
vided elsewhere in the Treaty, including the rules on free movement and

7
8

The Commission’s Communication entitled Towards Sustainability, also uses the term
sustainable growth: COM (92) 23, 27 March 1992, Brussels.
For a further discussion of the various meanings attributed to the concept of sustainable
development see Boyle, ‘Economic Growth and Protection of the Environment: The Im 
pact of International Law and Policy’, in A. Boyle (ed.), supra note 5, at 173-88.
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competition, which reflect the goal of market-led, economic integration. The
seventh recital to the TEU bears this interpretation out.9
Community environmental policy, unlike national environmental policy,
is primarily conceived with the goal of promoting economic integration in
mind. Even although the Community has enjoyed express powers to adopt
environmental policy since 1987, and even although the Court of Justice has
recognized the fundamental importance of environmental protection, the na
ture and scope of the Community’s competence in this area is not unlimited.
Furthermore, the very fact that Community environmental legislation is per
ceived within the framework of a Treaty which is still primarily, although not
exclusively, concerned with economic integration means that there will
always be a divergence between the goals of Community environmental pol
icy and those of purely national policy. Community policy is rarely the sum
of twelve national parts.10 This has important consequences for a number of
the issues discussed in Parts II and III of this chapter. These include on the
institutional side, the interpretation and application of the principle of sub
sidiarity, not only as this affects harmonization of national legislation, but
also on the substantive side, the relationship between the principles of free
movement of goods, undistorted competition and national environmental
measures.

B. The Changes Introduced in the TEU Outlined

Articles 130R to T of the EC Treaty have been substantially redrafted. The
main changes are as follows.
Firstly, the Community’s external competence, which is not exclusive, is
now expressly confirmed by Article 130R(1) EC. Secondly, the objectives
and principles of Community environmental policy have been amended and
expanded. Thirdly, Articles 130S and T are also amended. Article 130S
incorporates a number of procedural changes, including a move to more ex
tensive majority voting and the greater involvement of the European Parlia
ment.11 Unanimous voting is still retained in several crucial areas, the gen
eral limits of which, as will be discussed below, are rather difficult to ascer
tain and predict. Fourthly, the Treaty confirms that ‘without prejudice to
certain measures of a Community nature, the Member States shall finance
and implement the environment policy’ (Article 130R(4)). Finally, Article
9

10
11

Member States affirm that they are ‘determined to promote economic and social progress
for their peoples, within the context of the accomplishment of the internal market and of
reinforced cohesion and environmental protection’.
R. Dehousse, Comparing National and EC Law: The Problem o f the Level o f Analysis
(1994) Florence, European University Institute, Working Paper Law No. 94/3, at 9.
See further, B. Verhoeve et al. , Maastricht and the Environment, Institute for European
Environmental Policy (1992).
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130T expressly allows Member States to adopt more stringent measures of
environmental protection, but they must first be notified to the Commission
which may test their compatibility with the Treaty. Certain aspects of these
Articles will now be analyzed in detail. The following sub-sections look at
the substantive changes, while sub-section E concentrates on the procedural
changes.

C. The Objectives of EC Environmental Policy

The original version of Article 130R as incorporated into the EEC Treaty
following the adoption of the Single European Act of 1986 laid down that
Community ‘action’ relating to the environment should have three broad ob
jectives:
to preserve, protect and improve the quality of the environment
to contribute towards protecting human health
to ensure a prudent and rational utilization of natural resources.

The Maastricht Treaty has added a fourth:
promoting measures at international level to deal with regional or world-wide
environmental problems.

The new Article 130R(1) also reformulates the obligation, requiring that
Community ‘policy’ should contribute to the ‘pursuit’ of the objectives, sug
gesting that EC measures should form a coherent whole, and not a series of
separate actions.
The drafting of these various objectives gives rise to some problems of
interpretation. In particular, Article 130R, first sentence, gives no definition
of ‘environment’, although it is generally understood to relate to the preser
vation and protection of flora and fauna as well as natural habitats. Nor
would it seem that Community policy is necessarily confined to the adoption
of instruments that are directly linked to this objective: measures which are
indirectly connected to environmental policy goals would also be within the
scope of this Article. Thus for example, the Directive 90/313 on access to
environmental information12 would qualify as an indirect measure which as
its Preamble recognizes, leads to a better level of environmental protection.
A related question, but one which cannot be dealt with in any detail here,
is whether the Community is only empowered to deal with issues relating to
its own environment, or is it also entitled to pursue policies relating to the
protection or preservation of the global environment, the wider European
environment, or even the environment of a single third country? The inclu12

OJ 1990 L I 58/56.
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sion of the fourth objective would seem to indicate that this question should
be answered in the affirmative. The exact scope of the Community’s powers
to take action against third countries with the ostensible aim of protecting the
latter’s environment, for example, banning the importation of seal-pup skins,
is not free from doubt, and must be examined within the context of the
Community’s obligations under international law.13
The fourth objective seems mainly intended to provide a secure legal
basis for the Community’s external policy and its involvement in interna
tional environmental organizations.
A more relevant question for our purposes is to what extent the Commu
nity can interfere with highly localized environmental matters. A number of
pre-Maastricht Directives do in fact acknowledge the need to take specific
regional and local issues into account.14 More generally the principle of sub
sidiarity, discussed below, would seem to indicate that the Community
should not trespass too readily into the local sphere. In this respect it must be
stressed that the new formula of Article 130R(1) leaves substantial scope for
Member State responsibility to ensure the objectives listed in the remainder
of the Article. It reads ‘Community policy on the environment shall con
tribute to the pursuit of the following objectives...’.
As to the second objective, the protection of human health, there appears
to be a clear difference between this concept and that of public health, as uti
lized in Article 36 for example, and in Article 129 EC. The protection of hu
man health would seem to be a broader concept and can be invoked to justify
the adoption of measures to protect particular groups and not only to cover
the public at large.15 Although it has been remarked that the emphasis on
‘human’ health in Article 130R merely serves to underline a callous disre
gard for the fate of animals, the protection of animal health and welfare is
subsumed under the first objective.
The third objective - the prudent and rational utilization of natural
resources16 - was the subject of a Declaration of the Member States attached
to the SEA to the effect that Community action should not interfere with the
exercise of national sovereignty with regard to exploitation of energy
13

14
15

16

See generally, Demaret, ‘Environmental Policy and Commercial Policy: The Emergence
o f Trade-related Environmental Measures (TREMS) in the External Relations of the EC’,
in M. Maresceau (ed.), The European Community’s Commercial Policy after 1992
(1993).
For example, Article 3(2) Habitats Directive No. 92/43, OJ 1992 L 206/7.
In this respect it may be noted that the Court did not think it necessary to draw any clear
distinction between these two concepts in its judgment in Case 272/80, Biological Prod uctSy [1981] ECR 3277. See also Case 187/87, Cattenom, [1988] ECR 5013, where the
Court ruled that the reference to public health in Article 37 of the Euratom Treaty was
wide enough to cover environmental measures.
It would seem that the term ‘natural resources’ is best defined in the light of Principle 2 of
the Declaration of the United Nations Conference on the Human Environment - the
Stockholm Declaration of 1972.
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resources. It is generally agreed that whatever the legal status of this Decla
ration, its scope is limited to exploitation and not to use of energy
resources.17 The new version of Article 130S(3) affirms that Member States
maintain their veto over this and other politically sensitive issues.

D. The Principles of Community Environmental Policy

Environmental policy is unusual in that unlike any other area of Community
policy, it is guided by principles of action. The SEA had introduced three
general principles into the Environmental Title of the Treaty: preventive ac
tion should be taken, damage should, as a priority, be rectified at source and
the polluter should pay. The new Article 130R(2) adds two more substantive
principles - the precautionary principle and the principle that protection
should be set at a high level, as well as two procedural principles, that is the
integration principle and the obligation to take into account the diversity of
situations in the various regions of the Community. To secure this latter end,
‘harmonization measures ... shall include, where appropriate, a safeguard
clause allowing Member States to take provisional measures, for non
economic environmental reasons, subject to a Community inspection proce
dure’. I shall examine the scope and implications of each of these principles
in turn.
7. A High Level o f Protection
A comparable provision was first introduced by Article 100A(3) of the SEA
(and is retained in the EC Treaty), which required the Commission to take as
a base a high level of environmental protection in making proposals for the
approximation of measures affecting the functioning of the internal market,
such as those relating to product standards.18 The incorporation of the prin
ciple into Article 130R stresses the relevance of high protection to all envi
ronmental protection measures and indeed it requires Community policy and
not merely Commission proposals to aim at the highest level of protection.
Nevertheless the force of the amendment may be limited by the qualification
that the high level of protection should take into account the diversity of sit
uations in the various regions of the Community. This might eventually be
used to justify the adoption of a lower standard.19
17
18
19

Hancher, ‘Energy and the Environment: Striking a Balance?’, 26 CML Rev. (1989) 475.
Some commentators argued that the wording of Article 100A(3) made Article 100A an
equally suitable basis for environmental measures; see Barents, ‘Milieu en interne markt’,
.SEIF (1993) 5-29.
See also Article 7C of the EC Treaty which provides for the obligation to take into ac count the extent of the effort that certain economies showing differences in development
will have to sustain during the period of establishment of the internal market.
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2. The Precautionary Principle
This principle - added by the TEU - now becomes the fourth principle of
Community environmental law, and owes its origin to German environmen
tal law. Although not defined in the new Treaty, it has been suggested that
the principle can be best understood in the light of international definitions.
These stress that action to protect the environment should not be postponed
until scientific research can establish a firm, causal relationship between a
particular activity and its adverse impact on the environment. This in turn
will require a re-interpretation of Article 130R(3), first and third sentences,
which require that the Community must take account of available scientific
and technical data, as well as the potential benefits and costs of action or of
lack of action.20
Appropriate precautionary action will always have to be decided on a
case-by-case basis: at what point does the need to take precautionary mea
sures to avert a potential environmental threat take precedence over the sci
entific uncertainty surrounding the nature of the potential threat or its causes?
The value of the new requirement is that it changes the nature of the debate
on precautionary environmental policy - from disputes on ‘whether’ preven
tive action should be taken to a focus on ‘which’ measures should be taken
and ‘when’. As Freestone and Hey have suggested, ‘the new element is the
timing of, rather than the need for preventive action’.21 In the context of EC
policy, important questions in this context, given the operation of the sub
sidiarity principle, will also be crucially, ‘who’ should act and what form
these measures should take.
3. The Remaining Substantive Principles
Introduced by the SEA - prevention, rectification at source and polluter-pays
- have already had an important impact on the interpretation of the relation
ship between the environmental title and other provisions of the Treaty by
both the Commission and the Court. The importance of the first two princi
ples - prevention and rectification at source is reflected in the Court’s recent
case-law on restrictions to the free movement of goods created by national
measures. The final principle - the polluter-pays principle - is of obvious
significance to State aid in the environmental sector.22
20
21
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See further H.G. Sevenster, Milieubeleid en Gemeenschapsrecht (1993) at 407.
D. Freestone, E. Hey, The Precautionary Principle in International Law (1995) at 11.
A discussion of the tensions between the ‘polluter-pays’ concept and the Commission’s
State aid policy cannot be covered here. For a recent account, see Jans, ‘State Aid and
Article 92: Does the Polluter Really Pay?’, 4 European Environmental Law Review
(1995) 108-13. For a general review of the application of the principle in various areas of
Community law, see Vandekerckhove, ‘The Polluter Pays Principle in the Community’,
13 YEL (1993)201-62.
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4. The Integration Principle
The new version of Article 130R(2) has extended and to a certain extent
clarified its predecessor, which required that
environmental protection requirements shall be a component of the Community’s
other policies.

Article 130R(2) now requires that
environmental protection must be integrated into the definition and implementa
tion of other Community policies.

This would seem to indicate that environmental protection should not only be
integrated into the policies enumerated in Title III of the Treaty, but also into
the other Titles of the Treaty on European Union.23 The Declaration on en
vironmental impact, appended to the Treaty on European Union further un
derlines the importance and the scope of the integration principle:
The Conference notes that the Commission undertakes in its proposals, and that
the Member States undertake in implementing those proposals to take full account
of their environmental impact and of the principle of sustainable growth.

Following the adoption of the SEA the Commission made some attempts to
set up administrative procedures which would further the integration of envi
ronmental issues into other policy areas, particularly energy, agriculture and
transport.24
From a legal point of view, the incorporation of the integration principle
is of significance for a number of reasons. In the first place, the principle has
an important role to play in the choice of the appropriate legal basis for a
Community measure. In several recent cases the Court has made express ref
erence to the principle to underline the fact that a measure does not have to
be based on the Articles dealing specifically with the environment merely
because it takes account of environmental requirements.25 It is also clear
from the Court’s case-law that the integration principle is not limited to mea
sures relating to the internal market but also extends to sectoral areas includ
ing transport26 and agriculture.27 The problems surrounding the appropriate
legal basis for environmental measures are returned to below. Sub-section
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Cf. Article 129 on Public Health.
See further Kamminga, ‘Improving Integration of Environmental Requirements in EC
Policies’, 3 European Enviommental Law Review (1994) 23-25.
See in particular Case C-62/88, Greece v. Commission, [1990] ECR 1-1545; Case C300/89, Commission v. Council, [1991] 1-2967.
Case C-17/90, Pinaud Wieger, [1991] ECR 1-5253.
Case 405/92, Etablissements A. Mondiet, [1993] ECR 1-6133.
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G.2. below, will examine whether the various principles enumerated in
Article 130R(1) and (2) can be invoked before the Courts.

E. Procedural Reforms

The voting procedures contained in the previous version of Article 130S
(EEC) were the focus of considerable criticism, not least because of the min
imal role assigned to the European Parliament. In addition complications
arose in connection with the proper legal basis for environmental measures.
The Parliament, whose role under the former version of Article 130S was
restricted to consultation, obviously preferred Article 100A, where the co
operation procedure applied. In general the Commission also favoured the
latter article as this offered the possibility of acceptance of its proposals on
the basis of a qualified-majority vote, as opposed to the unanimous vote nec
essary for the acceptance of measures based on Article 130S.
Unfortunately the new version of Article 130S considerably complicates
the procedural aspects of Community environment law. This Article now
contains four separate decision-making procedures. The standard procedure
prescribed by Article 130S(1) is qualified-majority voting by the Council and
cooperation by the Parliament, as provided for in Article 189(c). Article
130S(2) however provides for three important exceptions where unanimity is
still required in Council and where Parliament has only the right to be con
sulted:
provisions primarily of a fiscal nature
town and country planning, land use (with the exception of waste management
and ‘measures of a general nature’) and the management of water resources;28
measures significantly affecting a Member State’s choice between different en
ergy sources and the general structure of its energy supply.

Each of these exceptions is vaguely drafted, and is therefore potentially
fraught with problems. Given that the Commission is now placing consider
able emphasis on the need to adopt fiscal instruments in the broad sense of
the term, including not only environmental tax measures but also such mea
sures as pollution permits, one might well ask whether these could only be
adopted on a unanimous vote, after consultation with the European Parlia
ment and the ECOSOC. Probably the better interpretation of the phrase
would confine the scope of the exemption to taxation measures. Nevertheless
this raises problems with respect to the scope of Article 99 EC - which deals
with the harmonization of indirect taxes in general, especially as the remain28

The situation is further complicated in respect to water management in the various ver
sions o f the Treaty. The Dutch version refers to the quantitative aspects of water man
agement in Article 130S(2). The English, French and German versions use less precise
terms and appear to cover both qualitative and quantitative aspects of water management.
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der of the Article contains no reference to this Article. It may well be that
Article 99 should be read as a lex specialis in relation to Article 130S. The
Commission appears to take the view that given that Article 130S and Article
99 are subject to similar procedural requirements - that is unanimity in
Council and consultation with the Parliament - then fiscal measures relating
to environmental protection may take both Articles as their legal basis. The
now-abandoned draft directive on the Carbon Dioxide tax29 referred to both
Articles. Nevertheless Article 130T would allow Member States to adopt
stricter national fiscal policies - an option not open to them where Article 99
is the chosen legal basis.30
The second group of exemptions is perhaps even more problematic. It can
be questioned whether in fact the objectives listed in Article 130R(1) could
be interpreted to give the Community competence to adopt town-and-country
planning measures at all. It is possible that this exception is meant to cover
measures which have a locational impact and thus an indirect impact on
planning, although these types of measures could also be grouped under the
heading ‘land use’. This may mean that measures such as the Wild Birds Di
rective31 or the Habitats Directive could now only be adopted on a unani
mous vote. The meaning of ‘measures of a general nature’ which would fall
under the ‘standard procedure’ is extremely difficult to determine although
the text seems to indicate that these measures only refer to land-use related
measures.
Finally, obvious differences of interpretation will surround the phrase
‘measures significantly affecting a Member State’s choice between different
energy sources...’. It would seem sufficient and indeed logical that only one
Member State need be affected in its energy choices for the unanimity rule to
be invoked. What is less obvious is whether the exception would only apply
to measures directly affecting energy choices or whether it would also extend
to indirect measures, such as the Directives dealing with emissions from
large combustion plant?
In accordance with Article 130S(2), second sentence, the Council can
decide on the basis of a unanimous vote to adopt categories of measure by
qualified majority.
In accordance with Article 130S(3) the European Parliament may partici
pate on the basis of the so-called co-decision procedure (as specified in Arti
cle 189(b) EC) which provides the Parliament with sufficiently greater pow
ers over the legislative process. Attempts to reject a Commission proposal -

29
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OJ 1992 C 196/1.
See further Vandekerckhove, supra note 22, at 223.
OJ 1979 103/1; OJ 1992 L 206/7.
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which requires an absolute majority of members voting against the proposal
- have so far only succeeded on a limited number of occasions.32
Article 130S(3) states that ‘in other areas, general action programmes
setting out priority objectives to be attained’ shall be adopted subject to the
co-decision procedure. The scope of the first three words of the sub-para
graph is a source of mystery to most commentators on the new Treaty. It is
doubtful that the phrase is intended to apply to action programmes adopted in
areas other than those covered by Articles 130S(1) and (2). The intention
would seem to be that the five-year action plans can be adopted on a co-deci
sion basis in the future. Given that these plans are unlikely to be considered
as setting out binding obligations for Member States, and further that Article
130S(3), second sentence expressly states that measures based on the pro
grammes should be adopted on the basis of either Article 130S(1) or (2), this
would seem to be a feasible interpretation of this otherwise very confusing
Article.
It might finally be noted that while the role of the Parliament varies, the
Economic and Social Committee (ECOSOC) is consulted in all cases, while
the newly established Committee of the Regions does not intervene at all in
environmental affairs. It is to be hoped that this anomaly will be corrected if
and when the Treaty is further revised in the light of the recommendations of
the 1996 Inter-Governmental conference.

F. The Safeguard Clauses

We have already noted that the new Article 130R(2) of the Treaty provides
that Comity action must take account of regional diversity. Article 130(S)5
provides for ‘temporary derogations’ to be granted to Member States and/or
financial assistance to be granted from the new Cohesion Fund.33 The article
does not define ‘temporary’ but such a derogation can be requested in the fol
lowing circumstances:
The measure from which the Member State seeks to derogate must be one that is
adopted under Article 130(S)1 by qualified majority voting in co-operation with
the European Parliament.
The costs which are deemed disproportionate have to be incurred by the Member
States’ public authorities; Costs arising from a measure taken by private compa
nies cannot be taken into account.
The Council decides whether to grant or withhold a derogation as part of the mea
sure. A Member State requesting a derogation may therefore be outvoted by
qualified majority.

32
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The Parliament rejected the draft Council Directive on Open Network Provision for Voice
Telephony (OJ 1992 C 253/20) on 19 July 1994.
This currently applies to Greece, Spain, Ireland and Portugal.

L eigh H ancher

172

Article 130T allows Member States to adopt stricter environmental stan
dards, whether in existence prior to the adoption of Community legislation,
or after its entry into force, even where an environmental measure has been
adopted on the basis of Article 130S, on the twin conditions that such mea
sures are compatible with the Treaty and that they are notified to the Com
mission. Clearly this provision only applies to stricter national derogations.
In addition, Article 130T can only be relied upon to derogate from a Com
munity measure based on Article 130S, and not for example, Articles 99,
100A, 113 or 43. Finally, Article 130T only applies to stricter measures
adopted by the Member States: it would therefore seem that a regional or
provincial government could not rely upon this provision where the Member
State had not notified an intention to adopt a stricter measure at national level
to deviate from national legislation. This would not however, prevent the
sub-national authority from derogating from Community legislation.34

G. Assessment

As already noted, these various changes to the Environmental Articles first
introduced by the SEA have prompted some commentators to hail Maastricht
as a significant step towards the ‘greening’ of the Community. Others have
written it off as a flawed Treaty, which, given its obscure drafting and its
complexity, is unlikely to be a workable Treaty.35 But the realization of the
potential that the substantive amendments may offer is very much dependent
on the institutional framework and in particular the division of powers
between Member States and the Community institutions. As we have seen,
the specific environmental Articles attempt to strike an institutional balance
between the need for a centralized Community-led approach to environmen
tal problems while at the same time recognizing that Member States are enti tied to exercise certain residual powers in situations which are primarily local
as well as in certain politically-sensitive areas. In addition, the various safe
guards for the Member States are supplemented by the more general opera
tion of the subsidiarity principle, as incorporated in Article 3b of the EC
Treaty, which is now considered in some detail below.

34
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See further, J.H. Jans, Europees Milieurecht in Nederland (2nd ed., 1994) 115.
See B. Verhoeve et at. , supra note 11.
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1. The Subsidiarity Principle
Article 3b EC is an extremely complex legal provision, and indeed it appears
to contain three separate legal concepts36 and probably four distinct tests.37
The first concept relates to the principle of conferred powers - the Commu
nity can only act within the limits of the powers conferred upon it by the
Treaty. In the environmental field this raises the question of what is encom
passed by the term ‘environment’. Most writers are agreed that this concept
is to be interpreted widely and is not necessarily linked to the more restricted
notion of ‘environmental protection’.38 The second concept is the principle
of subsidiarity itself. At its most succinct this implies that Community action
should only be taken where an objective can be better achieved at the level of
the Community than at the level of the individual Member State. The third
concept, incorporated into the last paragraph of Article 3b is the proportion
ality principle, according to which action by the Community shall not go
beyond what is necessary to achieve the objectives of the Treaty.
As Toth and others have observed there is a tendency to confuse sub
sidiarity and proportionality, particularly on the part of the Commission, and
this in spite of the fact that the two principles have different origins, scope of
application and legal effects.39
2. Exclusive and Concurrent Competence
The text of Article 3b suggests that the principle only applies to areas where
competence is shared, that is areas which do not fall within the Community’s
exclusive competence. In fact neither the original Treaty nor the Maastricht
Treaty make any explicit distinction between ‘exclusive’ and ‘non-exclusive’
competence. As a result there is considerable debate as to what policy areas
are in fact reserved to the Community. There is general agreement that ‘core’
matters relating to the common agricultural policy, the common fisheries pol icy and the common commercial policy and transport are exclusive on the
basis of the Treaty articles creating them. In so far as environmental mea
sures are adopted on the bases of these Articles, subsidiarity does not apply.
These are of course all important fields in terms of their potential environ
mental impact.
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Toth, ‘A Legal Analysis of Subsidiarity’, in D. O’Keeffe and B. Twomey, Legal Issues o f
Maastricht (1993) 37-48.
Lord McKenzie Stuart in his contribution to the Delors Colloquium, Subsidiarity, the
Challenge o f Change, EIPA, Maastricht, 1991, at 39.
See further L. Kramer, EEC Treaty and Environmental Protection (2nd. ed., 1994) 52. De
Sadeleer, ‘La Directive 92/43 concernant la conservation des habitats naturels’, RMC
(1993) 24; Communication from the Commission to the Council and the European Par
liament on the protection of animals, COM (93) 384 final, July 1993.
Toth, supra note 36.
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Areas where competence is not exclusive in the Treaty fall into two broad
categories: those which the Treaty framework implies must operate on the
basis of common and uniform regulation and those which do not prescribe
uniformity in application. Into the first category fall measures relating to the
completion of the internal market, State aid, and competition, while the sec
ond category would seem to incorporate the so-called ‘flanking measures’
introduced by the SEA and later, the Maastricht Treaty, and include envi
ronmental measures which fall within the scope of Article 130R-T.40 Most
legal commentators and the Commission itself argue that the first category
constitutes a ‘block of exclusive powers joined by the common thread of an
internal market’.41 In the second category the powers of the Community are
restrictively defined in the Treaty itself and cannot be deemed to be exclu
sive.
It will be immediately apparent that environmental measures potentially
fall into both of these categories so that the application of the principle of
subsidiarity is by no means straightforward. Many of the ‘flanking policies’
are inextricably linked to the internal market and where environmental policy
is so linked, it must fall within the exclusive competence of the Community
and outside the scope of application of subsidiarity. As we shall see in sub
section B.2. below, the Court’s rulings on the proper legal basis for environ
mental measures, while not directly raising the issue of subsidiarity or exclu
sive competence, illustrate the difficulties in determining a priori criteria for
selecting the relevant Treaty article as the proper legal basis for environmen
tally-related action.
Matters are further complicated by the simultaneous application of the
doctrine of legislative pre-emption in areas where the doctrine of exclusivity
is at least prima facie applicable. Even if the provisions of free movement are
directly effective and mandatory, and therefore exclusive, the case-law of the
Court makes it eminently clear that where the Community has not acted, the
Member States have considerable scope to regulate the environment at both
national and regional level. Indeed it can be argued that this case-law affirms
that not only should environmental goals be accorded at least equal weight to
the goals of free movement,42 but that Member States have considerable dis
cretion to determine the quality or level of environmental protection which
they consider necessary within the boundaries of their own territory.43 This
issue is returned to in Part II below.
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Other policy areas include consumer protection, culture, trans-European networks, re
search and development cooperation and social policy.
Commission Communication to the Council and the European Parliament on the principle
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3. Subsidiarity - a Comparative Efficiency Text
The second test contained in Article 3b, paragraph 2 determines the condi
tions which must be fulfilled before the subsidiarity principle can be applied.
This is the necessity test, which specifies that the Community shall take
action only ‘if and so far as the objectives of the proposed action cannot be
sufficiently achieved by the Member States’ (the tests of efficiency) and ‘can
therefore by reason of the scale of effects of the proposed action, be better
achieved by the Community’ (the test of scale). It is possible to read an addi
tional ‘administrative efficiency test’ into the first requirement - i.e. irrespec
tive of the question of the right of initiative, whether the matter in question
could be more effectively regulated at either Community, national or sub
national level.
4. Proportionality
Finally Article 3b, paragraph 3, contains a proportionality test - ‘Any action
by the Community shall not go beyond what is necessary to achieve the ob
jects of this Treaty’. The role of proportionality and the inter-relationship
between it and the preceding paragraph is not clear. The Commission consid
ers that they must be read together. If according to the efficiency test, action
should be taken at Community level, the proportionality test determines the
‘intensity of action’ to be considered. This concept applies to both the con
tent and the form of the proposed action. In the Commission’s view both the
necessity and proportionality tests are applicable where there is concurrent
competence: where the Community has exclusive competence, Community
action is presumed to be necessary, but the proportionality test would still
apply.44 This is surely correct, given that the latter is in any event a general
principle of Community law. It would seem that as applied to areas of con
current powers the proportionality test invoked in Article 3b, performs a
precise function in relation to the subsidiarity principle;
the measure of Community action should be limited to what is necessary to fill
the policy gap left by the Member States as a consequence of their partial or total
incapacity to achieve the objectives of the proposed action in a sufficient man
ner... In other words ... the residual powers of the Member States should not be
affected more than is needed in order for the Community and the Member States
to be able to act effectively...45

The Edinburgh European Council seems to have confirmed that the principle
of proportionality as expressed in the third paragraph of Article 3b should be

44
45

Cited in Bull. EC (10-1992).
Lenaerts, supra note 4, at 883.

Leigh Hancher

176

related to the objective achieved as well as the means to achieve it. It de
clared that:
any burdens, whether financial or administrative, falling upon the Community,
national governments, local authorities, economic operators and citizens should
be proportionate to the objective to be achieved... Community measures should
leave as much scope for national decision as possible, consistent with securing the
aim of the measure and observing the requirements of the Treaty ... and ... where
appropriate and subject to the need for proper enforcement, Community measures
should provide Member States with alternative ways to achieve the objectives of
the measures.

The Edinburgh Council also went on to suggest that the intensity of the
chosen Community instrument must further reflect this principle of propor
tionality. The form of action should be both simple, and effective and the
Community should only legislate to the extent necessary. Directives should
be preferred to regulations and framework directives to detailed measures.
Non-binding measures and codes of conduct should also be used where ap
propriate. 46
5. A Possible Solution?
The Commission’s preferred approach to reconciling the various problems
raised by the application of the subsidiarity principle has been to stress the
need for partnership or shared competence. This involves ‘not so much a
choice of action at one level to the exclusion of others but, rather, a mixing
of actors and instruments at the appropriate levels’.47 Its officials have
suggested an interpretation of subsidiarity as mutual responsibility environmental policy requires joint action, integrating other levels and poli
cies in an orchestrated approach which can only be construed at a Commu
nity level.48 Responsibility should be shared and action should be comple
mentary.49
This interpretation of subsidiarity reflects the Commission’s administra
tive approach to the concept. It appears to view the subsidiarity principle
primarily as a question of implementation, and not primarily as an issue of a
division of legislative competences. Nevertheless the European Council’s
statement on the interpretation of the subsidiarity concept indicates that the
Member States emphasize that legislation should leave them with as much
46
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scope for national decision-making as possible, albeit ‘subject to the need for
proper enforcement’.
The Community legislative process now provides for two possible means
for striking a potential balance between these two conflicting goals: Article
100A(3) and Article 130T. The former, while calling for a high level of pro
tection, leaves open, via the Article 100A(4) procedure the possibility of
bona fide higher national standards of environmental protection as long as
these are not a means of arbitrary discrimination or a disguised restriction on
trade between Member States.50 The latter allows Member States to adopt
stricter national standards, provided that they can establish that they are not
distorting competition within the internal market.51 Article 130T expressly
provides that Community standards are minimum standards whereas Article
100A does not impose any such a priori restriction.
Only one case has so far reached the European Court on the application
of Article 100A(4) - Case C-41/93, France v. Commission,52 This case in
volved a challenge by the French Government on the basis of Article 190 EC
to the Commission’s approval of German legislation imposing a total ban on
the sale of pentachlorophenol (PCP) despite the adoption of a Community
measure dealing with marketing and use of PCP in 1991. The Court quashed
the Commission decision53 on the basis that it was not properly reasoned and
the Commission went on to issue a second decision which is now much more
carefully drafted and more detailed.54 It is perhaps noteworthy that the Court
concentrated primarily on whether the Commission’s reasoning was
sufficiently comprehensive - i.e. was the decision sufficiently motivated in
both law and in fact to allow the Court to reach the conclusion that the
Commission had considered that all the conditions contained in Article
100A(4) were to be regarded as fulfilled. The Court did not have to examine
the actual substantive merits of the necessity for an exemption.
In its second decision, the Commission stated that the total ban on PCP in
Germany was justified in view of local factors mostly determined by past
patterns of use and production of PCP. It therefore dealt exclusively with the
issue of the reasonableness of the ban in Germany without in fact assessing
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the national legislation against the standards laid down by the harmonization
measure from which exemption is requested.55
6. The Legal Basis Problem
The selection of the correct legal basis for a Community measure is of vital
importance in determining the balance of power between the Community and
the Member States and since the legal basis determines the existence and the
extent of Community powers, and the way in which they will be exercised,
then the political process which leads to the selection of a particular Treaty
article as a legal basis must take place under the supervision of the Court.
The Court of Justice has been required to examine the choice of legal ba
sis for environmental legislation on several occasions prior to the adoption of
the Treaty of Union. In Case 70/88, Parliament v. Council - the second
Chernobyl case56 - the Court concluded, contrary to the submissions of the
Parliament, that the contested measure which fixed maximum admissible
levels of contamination for specific foodstuffs had only a marginal effect on
the free movement of goods and so had been correctly based on Article 31
Euratom.57 In Case 62/88, Greece v. Council, the former had contended,
without success, that a Regulation regulating the import of agricultural prod
ucts originating in third countries after the Chernobyl accident should have
been based on Article 130S EEC, and not Article 113.58
7. The Titanium Dioxide Case
Three cases have concerned conflicts over the choice of Article 130S EEC as
opposed to Article 100A. In Case C-300/89, Commission v. Council - the
Titanium Dioxide case59 - the Commission challenged a directive which
harmonized certain waste-elimination programmes for the titanium dioxide
industry on the grounds that the directive had been incorrectly based on
Article 130S EEC.60 The Court observed that the choice of legal basis for a
measure could not simply depend on an institution’s conviction as to the ob
jective pursued, but must be based on objective factors which are capable of
judicial review. It went on to point out that according to its aim and content:
55
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‘the directive is concerned indissociably with both the protection of the envi
ronment and the elimination of disparities in conditions of competition’ (at
paragraph 13).
It concluded that the mere fact that the directive pursued the objective of
environmental protection was not enough to bring it within Article 130S, and
that the measure should have been based on Article 100A. As Advocate
General Jacobs indicated in his Opinion in Case C -l87/93 - the "Waste
Regulation case’ - it can be concluded from Case C-300/89 that where a di
rective pursues in equal measure both an internal and an environmental ob
jective, the legal basis will be Article 100A: ‘However the two objectives
must indeed have equal weight; that was made clear by the subsequent case
on the relation between Articles 100A and 130S’ (at paragraph 29).61
8. The Waste Directive Case
In Case C -l55/91, Commission v. Council62 the Commission challenged the
legal basis of Directive 91/156, a measure amending an earlier Directive
75/442 on waste. On this occasion the Commission failed in its assertion that
Article 100A was the proper legal base. The Court held that the object of the
Directive was not to promote the free movement of waste within the internal
market but rather to limit it according to the principle of ‘rectification at
source’. As a harmonizing measure the directive certainly had an effect on
the functioning of the internal market, but that effect was incidental to its
main purpose, which was environmental. The purpose of the Directive was
not so much to facilitate the free movement of waste but to enable such
movements to be limited as far as possible in order to secure protection of the
environment (paragraphs 10 and 15).
9. The Waste Regulation Case
The latest in this series of challenges to the Council’s choice of legal basis is
Case C -l87/93, Parliament v. Council, decided by the Court on 29 June
1994.63 Parliament sought to annul Council Regulation 259/93 on the su
pervision and control of shipments of waste within, into and out of the EC.
The Regulation was adopted on the basis of Article 130S EEC, but the Par
liament claimed that Articles 100A and 113 were the appropriate legal basis.
At the time of the adoption of the contested measure, Article 130S only
required consultation with the Parliament. Regulation 259/93 was adopted to
61
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replace Directive 84/631, which had been based on Articles 100 and 235
EEC. However the Regulation differed substantially from its predecessor. As
regards waste for disposal previously covered by Directive 84/631, the 1993
Regulation permits Member States to impose various restrictions on the
movement of waste of a kind which were not previously permitted under the
1984 measure. Waste for recovery, however, is regulated in an essentially
similar manner.
Contrary to the claims put forward by the Parliament that the Regulation
aimed to facilitate free movement at least of certain types of waste, the
Court, having considered several recitals to the Preamble, ruled that the Reg
ulation reflects the need to preserve, protect and improve the quality of the
environment and is designed to enable the competent authorities to take all
necessary measures for the protection of human health and the environment
(paragraph 18). Furthermore, the conditions governing shipments of waste
for recovery and the procedures to be followed for their authorization have
all been adopted with a view to ensuring the protection of the environment,
taking account of the various principles of proximity, priority for recovery
and self-sufficiency at Community and national levels. The conclusion that
Article 130S EEC was therefore the appropriate basis could not be invali
dated by the fact that by harmonizing the conditions in which movements of
waste takes place, the Regulation has a bearing on the functioning of the in
ternal market. Recourse to Article 100A is not justified where the act to be
adopted has only the ancillary effect of harmonizing market conditions. The
Court supported the conclusion reached by Advocate General Jacobs, and
ruled that:
the aim of the Regulation is not to define those characteristics of waste which will
enable it to circulate freely within the internal market, but to provide a harmo
nized set of procedures whereby movements of waste can be limited in order to
secure the protection of the environment (paragraph 26).

Finally the Court pointed out that the legal basis of the earlier measure was
not of any direct relevance to determining the basis on which a replacement
measure was to be adopted: the legal basis for the act must be determined
having regard to its own aim and content (paragraph 28).
10. Principal and Accessory - A Valid Test?
This latest ruling seems to confirm the Court’s preference for the so-called
centre de gravité test - in other words it will examine the content and the
objective of the measure with a view to distinguishing a principal and an
accessory goal. This approach - originally established in Titanium Dioxide apparently closely reflects the standpoint of the Council - and has been
severely criticized as an attempt to cloak what will always remain a subjec-
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tive judgment with legal rhetoric.64 The alternative approach, put forward by
the Commissions is to focus on the purposes, of the act. Advocate General
Tesauro pointed out in his Opinion in the Titanium Dioxide case that this
conflict has a predominantly terminological dimension and the Court should
rely on both visions and examine the aim and the content of the particular
measure.
The earlier ruling in the Waste Directive case has been further criticized
as failing to appreciate the nature of waste as a product and not merely an
environmental nuisance. Waste of all categories has been defined as a ‘good’
within the meaning of Article 30 by the Court in Case C-2/90, Commission v.
Belgium, 65 and furthermore the Court recognized that even non-recyclable
waste had a ‘negative’ commercial value and could be the subject of intra
state trade. As Case C-187/93 expressly relies on the earlier Case C-155/91,
it is no doubt open to similar criticism. Indeed in its submissions in Case C187/93 the Parliament contended that the Regulation had an obverse aim to
the one pursued by the Directive: the aim of the Regulation is to facilitate
those transfers of waste which, having regard to the restrictions imposed pur
suant to the Directive 91/156, are nonetheless permitted.
Advocate General Jacobs only partially accepted this point of view, and
acknowledged that the enactment of harmonized rules will have a beneficial
effect on the internal market because the very existence of such rules will
tend to facilitate the task of economic operators and to equalize conditions of
competition in different Member States. Yet he remained convinced that ‘any
internal market concerns of the Regulation are subsidiary to its main objec
tive’ which is ‘to enable movements of waste to be limited in order to secure
protection of the environment’ (at paragraph 45).
It is to be regretted that neither the Advocate General nor the Court chose
to confront the full logic of the Parliament’s contention, i.e. that the
Regulation harmonized national procedures attending the transfer or ship
ment of waste, either for eventual disposal or for recovery, as well as defin
ing the conditions under which waste to be imported for disposal could be
banned, because a uniform or standardized procedure was vital if an internal
market without internal frontiers in the sense of Article 8A EEC (Article 7A
EC) was to function efficiently and with due regard to environmental fac
tors.66 Indeed the Advocate General even seemed to be of the opinion that
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the Regulation did not provide for full harmonization, but might even be re
garded as an ‘organized renationalization of the subject’ (at paragraph 22).
The Court is much less explicit, and applies its ‘principal and accessory’ test
in the main to the titles of the Regulation dealing with waste for disposal, as
opposed to those dealing with waste for recovery.
It may well be that the Court’s analysis of the appropriate legal basis is
sue in the two waste cases can be reconciled with its ruling in Case C300/89, if one interprets the latter as dealing with a sectoral measure which
had obvious effects on the conditions of competition in a particular branch of
industry. General measures affecting numerous industrial sectors cannot per
haps be readily qualified as giving equal weight to the objectives of envi
ronmental protection and the elimination of distortions to competition.
Nevertheless it must be said that the Court as yet has not laid down guide
lines for distinguishing the principal and subsidiary elements of a measure
which are sufficiently convincing to confront the criticism of its Waste
Directive judgment.
Some of the anomalies of the principal/accessory approach are illustrated
by the fact that Regulation 880/92 on eco-labelling67 takes Article 130S as
its legal basis, even although uniform application of labelling criteria clearly
contributes to the free trade of goods within the single market. However it is
stated in the body of the Regulation that its primary purpose is the protection
of the environment by providing information to consumers about products
which are environmentally less harmful. Facilitation of the free movement of
goods is cited in the recitals as a subsidiary purpose. It would therefore seem
very difficult for the Parliament to successfully challenge the choice of legal
basis in such a case. As Nettesheim explains, invariably Community provi
sions are expressed in terms of open-ended objectives, and not in terms of a
specific subject-matter. Thus conviction as to the objective to be pursued will
always play an essential role in choosing the correct legal base, and in this
context it is difficult to characterize one institution’s choice as more ‘ob
jective’ than that of another.68
11. The Justiciability o f the Treaty’s Environmental Principles
To what extent could the various principles espoused in Article 130R be in
voked before the Court of Justice, or indeed a national court? The latter issue
is dealt with more fully in Part III of this chapter.
It is unlikely that either the Treaty’s environmental principles, or for that
matter the principle of subsidiarity, would ever be attributed direct effect in
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their own right, in the sense that an individual could plead before a national
court that Member State action or legislation conflicted with a Treaty article
and should therefore be put aside or declared inapplicable. Nevertheless the
principles could perhaps be relied upon by Member States to justify a na
tional measure, either in proceedings brought against it by the Commission,
or in a local action, involving a challenge to the validity of a national rule
under Community law.
The principle of rectification of damage at source has already been in
voked by the Court of Justice in the Wallonian Waste case,69 in which the
Commission had challenged the validity of a regional ban on waste imports,
to justify a national measure that would otherwise have been discriminatory
and contrary to the Treaty rules of free movement. This case is discussed in
detail in Part II.
Another possible use of these principles would be to challenge the valid
ity of Community legislation or a Community act for its apparent non-com
pliance with them or for an alleged failure to take them adequately into ac
count. 70 Challenge may lie by way of direct action, presuming the applicant
can satisfy the stringent standing test laid down in Article 173 (see further,
Part III), or by way of indirect action, i.e. via an Article 177 reference from
the national court.
In Case C-405/92, Etablissements A. Mondiet,71 which involved a chal
lenge to the legality of a Council Regulation on the conservation of fishery
resources, the Council’s competence to adopt the measure was called into
question on a number of grounds, including an allegation that the Regulation
had arbitrarily disregarded available scientific information. The Regulation
also stipulated that certain amendments, including future derogations from
the ban it imposed on keeping on board, or using drift nets longer than two
and a half kilometres, would not be extended unless scientific opinion proved
the absence of ecological risk.
Case C-405/92, Mondiet, reached the European Court on a reference from
a French commercial court and arose out of a dispute over non-payment for
two drift nets for tuna-fishing of lengths of about seven kilometres. On the
entry into force of Regulation 345/9272 the order was cancelled. The French
commercial court ruled that the adoption of the Regulation might amount to
force majeure, entitling the company to cancel its contract, provided that the
Regulation was not invalid - a matter which could only be resolved by the
Court of Justice. The tribunal referred 15 detailed questions relating to
69
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firstly, the competence of the Community to regulate the conservation of fish
stocks in the high seas, and the extent to which the contested Regulation was
justified by scientific opinion, secondly the competence of the Council to
adopt the Regulation on the basis of the provisions relating to the common
fisheries policy, and finally the relevance of a number of international Con
ventions and resolutions.
On the question of competence to regulate conservation of fish stocks in
the high seas, the Court had no difficulty in affirming that in matters relevant
to its tasks the Community enjoyed the same legislative competence as af
forded by international law to the flag State or State of registration.73 This
observation must apply equally to its tasks in the environmental sphere tasks which the amended Treaty clearly recognizes to have an international
dimension.
The Court then turned to the legal basis of the Regulation and to the ar
gument that a measure aimed at fish-stocks conservation should have been
based on Article 130R and S and not, as in this case, on Article 39. The
Court examined the relevant recitals of the Preamble to the Regulation and
the references made therein to various international instruments and resolu
tions, and concluded that the restriction on the use of drift-netting as foreseen
by the Regulation had been adopted primarily to ensure the conservation and
rational exploitation of fish resources as well as a restriction in catches. The
Regulation was therefore an integral part of the common agricultural policy
which, in accordance with Article 39 EC, aimed to ensure a rational devel
opment of production and availability of supplies. Although Articles 130R
and S conferred on the Community the competence to take specific measures
in the field of the environment, those provisions left unaffected the compe
tences of the Community under other Treaty provisions, even if the measures
to be taken on the basis of the latter simultaneously pursued an environmen
tal objective. In this context, the Court drew upon the principle of integra
tion, and concluded that the relevant provision in Article 130R(2) implied
that a Community measure could not be classified as action in the sphere of
the environment for the sole reason that it pays heed to environmental objec
tives.
The claimant in the main proceedings had also alleged that the ban on
drift nets longer than two and a half kilometres was not based upon any
available scientific opinion revealing any threat to tuna stocks in the North
East Atlantic. The Court held that the conservation measures in question
need not be in conformity with scientific opinion and that the absence of
such an opinion or its non-conclusive character did not preclude the Council
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from adopting the measures which it deemed indispensable for the achieve
ment of the common fisheries policy.74 It is interesting to note that the Court,
in restricting its own powers of review of the Council’s legislative discretion
to considering whether the measure was based on a manifest error or abuse
of power,75 was willing to take into account the absence of what it con
sidered to be appropriate scientific evidence. Available scientific opinions
were limited to an examination of the state of tuna stocks but did not address
the issue of a balanced exploitation of the totality of the natural resources of
the sea on a durable basis and under appropriate economic and social condi
tions. These were two fundamental objectives of the common fisheries pol
icy. In addition, the prohibition had been formulated by the Council in the
light of the international obligation on the part of the Community to cooper
ate in the conservation and management of natural resources in the high seas.
Finally, on the allegation that the international agreements and Resolu
tions were cited on an erroneous basis and could not serve as a valid and le
gal basis for the prohibition of drift nets of the size in question, the Court was
equally strict in its approach. The French company had alleged that the rele
vant international agreements only related to drift nets longer than 50 kilome
tres, and that agreements such as the Berne Convention only aimed at pro
hibiting the use of deliberate rather than accidental killing of protected
species. The Council had not exceeded the limits of its discretion in adopting
a much more stringent measure.
The Court therefore held that the regulation was valid and its ruling im
plies that the precautionary principle, as well as the integration principle are
of some legal relevance, inasmuch as they can provide the Court with a
standard for the review of a Community act.
A crucial issue however, which has frequently cropped up in analyses of
the principle of subsidiarity, and to a lesser extent in discussions of the new
environmental principles, is just how far the Court of Justice will be prepared
to go in enforcing these various, essentially political principles - in other
words what intensity of review will be chosen? The Mondiet case, confirm
ing earlier case-law, suggests it will opt for a cautious approach and will only
annul a measure if ‘it is manifestly inappropriate having regard to the objec
tive which the competent institution is seeking to pursue’.76
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By the same token, the difficulties of raising an action before the Court
that a Community institution has failed to take account of the principles will
be immediately apparent, particularly where failure to take legislative action
is at issue.77 It is also established in the jurisprudence of the Court that an
individual cannot force the Commission to bring enforcement proceedings
against a Member State for failure to implement Community obligations,
whether these arise under the Treaty or under secondary legislation.78
By way of a conclusion to this analysis of subsidiarity, one may well
agree with the Commission’s view that the aim of the principle is not so
much to distribute powers but to regulate their exercise and to justify their
use in particular cases. The balance of powers between the Community insti
tutions and the acquis communautaire are not necessarily threatened by the
incorporation of the subsidiarity principle into the Treaty. In this context the
crucial question then is who will check the use and justification of a particu
lar measure. The Court is unlikely to trespass beyond the boundaries of
marginal review if it is called upon to rule upon the legality of a particular
measure. At the same time, however, the political impact of the principle has
been considerable and even if the Community institutions may still enjoy the
legal powers to adopt particular measures, they are not perhaps as ready to
rely upon them as was the case a decade ago. Substantial scope for Member
State action in the environmental area is likely to remain the rule for some
time to come. This brings me to the second main issue to be discussed in this
paper: the role of the European courts in reconciling national environmental
protection measures with the Treaty rules on competition and free move
ment.

II. National Environmental Measures, the EC Treaty and
the European Court
A. Introduction
Even prior to the adoption of the amended Title on the Environment, the
Court of Justice on several occasions confirmed that national environmental
protection measures may be justified under Community law, even if this
might result in a restriction on free movement of goods and services. In Case
240/83 ADBHU it explicitly recognized that the principle of freedom of trade
is not to be viewed in absolute terms but is subject to certain limits justified
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by objectives of general interest.79 In Case 302/86, Commission v. Denmark
{Danish Bottles) and most recently in Case 2/90, Commission v. Belgium
{Wallonian Waste)80 it has confirmed that so long as Community harmo
nization measures do not apply, or where only a minimal level of harmoniza
tion has been achieved, scope remains for national action to be legitimated
either under Article 36 or in accordance with the rule-of-reason test, first ar
ticulated in Case 120/78, Cassis de Dijon. At the same time however the
Court has often alluded to the rights guaranteed by Articles 30 et seq. as fun
damental economic rights which cannot be set aside too readily.81 This deals
primarily with situations in which Community harmonizing measures are ab
sent but where national environmental measures are alleged to restrict free
trade. In this respect the following paragraphs focus on the Court’s tech
niques for dealing with this particular situation, as opposed to cases where
the legality of national measures must be judged in the framework of specific
Community legislation.82
It is well established that, in conformity with the general principles of
Community law, national measures which restrict trade must be both objec
tively justifiable or necessary, and proportionate to the ends sought. Given
that environmental protection is an objective now expressly recognized in
Article 130R,83 at first sight, the first of these tests should not be too difficult
to satisfy. As the Court has made clear, however, in its judgment in Case
172/82, Inter-Huiles, 84 the necessity/proportionality tests must usually be
applied in a Community and not just a national context. Where the country of
destination of a dangerous or contaminated product employed requisite pro
tection measures, then an export ban could not be justified on environmental
grounds. In other words in the name of the principle of mutual recognition of
legislative guarantees operative elsewhere in the Community, such a restric
tion could be struck down as either dispensable or disproportionate.
Nevertheless it is not entirely clear what level of national protection can
legitimately be strived for. In this context some controversy surrounds the
scope and application of both the necessity and the proportionality tests and
this is particularly problematic where national measures may frequently lead
to severe restrictions on free movement. The heart of the debate goes to the
question of whether the application of these principles should entail that the
objectives of national policy - public safety, consumer protection, environ
mental policy - should be weighed against the principle of free movement, or
79
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whether the scope of these tests should be more restricted. In other words, is
the Court entitled to examine the very necessity of the goal at issue, or would
it be overstepping the bounds of its judicial function if it did so? Should the
Court restrict its analysis to an application of the necessity and proportional
ity tests to the instruments adopted at national level to meet environmental
objectives and goals? Would such an approach allow the Court to remain
within the legitimate boundaries of its powers of review?
It is worth stating at the outset that the debate over the nature of the test
which a court should apply to reconciling State environment protection mea
sures and trade issues is by no means confined to the EC, but also rages in
several federal systems.85 While this is not the appropriate place to analyze
the comparative roles of the judiciary, it is worth underscoring that while the
Court of Justice may well be described as a constitutional court, it certainly
does not function within a federal system which aspires to a high degree of
political unity among its members. Market unity based mainly on economic
integration is the principal ‘glue’ which is perceived as holding the EC to
gether. When dealing with potential conflicts between ostensibly legitimate
national environmental protection measures and the need to further the cause
of closer market integration, the European Court, in contrast to more fully
integrated federative systems, cannot readily or easily anticipate that such
conflicts could eventually be resolved at legislative level. The adoption of the
requisite uniform legislation to deal with such conflicts may be quite simply
out of the question.
It is perhaps for this reason that the Court has been particularly creative in
the past in its jurisprudence on Article 30 EC, and has been prepared to in
terpret broadly the notion of a measure equivalent to a quantitative restriction
on trade, to capture not only discriminatory measures but also non-discriminatory measures which nevertheless impose burdens on inter-State trade. By
the same token, the Court has evolved a particular approach to determining
whether national measures which are restrictive of trade are nonetheless nec
essary to guarantee certain legitimate goals.
It is also important to stress that its jurisprudence has been based on a dy
namic as opposed to a static approach to market integration. Its far-reaching
interpretation of Article 30, and the doctrine of ‘mutual recognition’, have
often been characterized as the Court’s response to the political impasse
which hindered the adoption of Community legislation throughout the

85

Geradin and Stewardson, ‘Trade and Environment: Some Lessons from Australia and the
EC,’ 4 4 ICLQ (1995) 41-71; see also Geradin, ‘Free Trade and Environmental Protection
in an Integrated Market - A Survey of the Case-Law of the US Supreme Court and the
European Court of Justice, 2 Florida State University Journal o f Transnational Law and
Policy (1993) 141.

The Evolving European Environmental Constitutional Framework

189

1970s.86 More recently, however, a certain degree of retrenchment is to be
discerned in the Court’s position on the type of measures which fall within
the scope of Article 30. These trends have been discussed extensively else
where.87 It is perhaps worthwhile to state the obvious: the Community’s
market for goods is only a very partially integrated market. As Wils has
rightly contended, partial integration is unstable and gives rise to a continu
ous need to identify and police the border between legitimate and illegitimate
national regulations. Article 30 is the tool par excellence for policing the
borderline between legitimate and illegitimate national regulation but of
course these very terms are value-laden, and are subjected to interpretations
which vary over time and place.88
My purpose here is not to analyze in any detail the Court’s jurisprudence
on Article 30, but to examine the application of the necessity and propor
tionality tests to national environmental protection measures and from this
perspective to pose several questions about the limits of the concept of mar
ket integration through ‘negative rules’ and the role of the European court in
that process.

B. The Necessity and Proportionality Tests

In his Opinions in several leading cases involving the interpretation of the
scope of the various exceptions to the principles of free movement, Advocate
General van Gerven posited the need to distinguish clearly between the ne
cessity and proportionality tests. The former test refers to two matters: the
national rule at issue must be relevant to the aims sought, and there must be a
causal link between the instrument and the aim. Furthermore the instrument
must be effective in achieving its intended aim. In his Opinion in the Scottish
grouse case - Case C-169/89, Gourmetterie Van den Burg,89 he reasoned
that there was a strong possibility that the Dutch import ban on dead grouse
could have the desired effect, namely the protection of a threatened species
of bird in another Member State. In the second place the necessity test re
quires that the instrument in question is indispensable - in other words that
the national government has no other means at its disposal to achieve the
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desired aim.90 In order to satisfy this test, two steps should be taken. First,
two potential national instruments should be compared and if both prove to
be equally effective in securing the desired goal, then the second logical step
is to compare both rules to see which is least disadvantageous to other inter
ests protected by the Treaty, including inter-State trade. Under this approach
the test of whether the instrument in question is also the least restrictive in its
effect on trade forms part of the necessity test and not merely the proportion
ality test.
Applying this analysis to the necessity of the import ban imposed in the
Scottish grouse case, the Advocate General found that, contrary to the sub
missions of the Commission and the Dutch Government, that the import ban
was not the only instrument available to meet the desired objective - the
protection of a threatened species of bird which was no longer to be found in
Dutch territory. An equally effective measure and one which did not impinge
on the principle of free movement was for the government to press for
amendments to the relevant annex of the Wild Birds Directive.91
As to the proportionality test, Advocate General van Gerven considered
that the relevant question here was the effect on intra-community trade. Even
where the least restrictive measure had been chosen in conformity with the
necessity test, but its application in practice resulted in a disproportionate
restriction on trade, it would be in conflict with Article 30. From this per
spective the Dutch measure at issue in the Scottish grouse case was dispro
portionate. An absolute ban on imports had considerable adverse conse
quences for trade which could not be outweighed by the minimal effect that a
ban on trade in dead grouse could have on the fate of wild grouse in another
Member State. He ventured that his conclusion might have been otherwise
had the bird in question been included in the list of threatened species an
nexed to the Wild Birds Directive.
1. The Danish Beer Bottles Case
The practical impact of this complex approach to the application of the twin
tests of necessity and proportionality is that in certain cases where a trade-off
has to be struck between the goals of free trade and environmental protec
tion, Member States could be compelled to settle for a less absolute degree of
environmental protection. Some support for Van Gerven’s approach can be
found in the Court’s judgment in Case 302/86 - Danish Bottles. In this case
the Commission contended that Danish rules requiring manufacturers of beer
and soft drinks to market their products in re-usable containers which had in
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turn been approved by the National Agency for the Protection of the Envi
ronment was in breach of Article 30 EEC. The Court, drawing on its estab
lished case-law concerning the ‘mandatory requirements’, ruled that in the
absence of common rules relating to the marketing of products, obstacles to
free movement within the Community resulting from disparities between na
tional laws could be acceptable. Nevertheless: ‘such rules must also be pro
portionate to the aim in view. If a Member State has a choice between vari
ous measures for achieving the same aim, it should choose the means which
least restricts free movement of goods’ (paragraph 6).
In the following part of its judgment the Court focused primarily on
whether the return system was in fact indispensable to the desired aim and
concluded that this test was satisfied (paragraph 13).
It is noteworthy that in so far as this aspect of the Danish system was
concerned, the Court was not convinced by either the submissions of the
Commission and the UK Government intervening or the conclusion of Ad
vocate General Slynn, all of whom pleaded for the Court to weigh the envi
ronmental objectives alongside their impact on free movement and to reach
the conclusion that a less intrusive means to secure the former objective
could be found. Advocate General Slynn suggested that the desired level of
environmental protection must be reasonable.
As to the requirement that producers and importers used only approved
containers, the Court seemed to follow a different approach - weighing up
the environmental goals against the principle of free trade. It concluded that
although the system for returning approved containers ensured a ‘very con
siderable degree of protection for the environment’ the restrictions on the
quantity of imported products was disproportionate to the objective sought
(paragraphs 20-21).
The Danish Bottles case has been subject to considerable criticism in the
literature. On the one hand it has been observed that the Court did not pay
close attention to the economic analysis presented to it, nor did it really de
velop the reasoning behind its conclusion that there would not be a signifi
cant increase in litter if the 3000 hectolitre limit on non-approved bottles was
lifted. On the other hand, and more seriously, the judgment has been criti
cized because it is argued that the Court should have recognized that, in the
absence of Community legislation and so long as the measure in question is
not discriminatory, Member States should be free to opt for a high level of
protection of their national environment to the extent that no other less re
strictive solution exists which is sufficient for the protection of the environ
ment. From this latter perspective, the necessity of the objective should be
taken for granted and the proportionality test should be applied only to the
measure in question in terms of its effect on intra-State trade. There is some
argument as to whether this type of test should also involve a comparison
with measures taken in other Member States. Some commentators argue that
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such a comparison would mitigate against the principle, enshrined in Article
130T EC, that in principle the individual Member State is entitled to choose a
high level of protection and hence national measures will always vary.
Nowadays such a comparative approach would also offend against the prin
ciple of subsidiarity.
With respect to the Court’s condemnation of the Danish rules on non-approved bottles, it has been suggested that in contrast to the approach taken to
applying the proportionality test taken in certain federal jurisdictions, the
European Court’s interpretation of necessity/proportionality tests can be seen
as far more pro-active.92 Its preference for less-restrictive trade measures, the
application of which might lead to a lower level of environmental protection
can be contrasted with the less intrusive approach preferred by certain federal
courts, which restrict their analysis to the relationship between the goal and
the measure and do not concern themselves with the availability of
alternative measures. Again the European Court’s pro-active approach is at
tributed to the importance attached to market integration as well as the rec
ognized absence of legislative alternatives at the Community level.93 It will
be recalled that the Danish Bottles case came before the Court both prior to
the introduction of the Environmental Title in the SEA of 1986 and the intro
duction of majority voting under Article 100A.
C. Redressing the Balance?

It has recently been suggested that the Court should engage in a much more
open and general, if complex exercise in balancing the values attached to the
‘desire for integration’ as
a desire to limit the influence of national governments on people’s activities
throughout the Community, and the desire for government intervention, translated
- for practical reasons or reasons of principle - into a desire for national
regulation. It follows that those national measures should be struck down under
Article 30 which are more harmful than beneficial, in that their obstructive effect
on the integration of national markets outweighs their valued regulatory contribu
tion.94

This would lead to a much less formal or rule-based approach, whether
defining the initial scope of Article 30 or applying one of the recognized cat
egories of exception to that rule. Instead the Court would have to clearly in
vestigate the national regulatory objective at issue, demonstrate its Commu
nity value and confirm the effectiveness of the national measure and in this
92
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way clearly establish whether the valued regulatory effect outweighs the antiintegrationist effect. It could be argued that the Court has indeed always ap
plied just this sort of approach to conflicts between free movement and issues
of public morality.95
Obviously a test which is predicated on the values attached to particular
and invariably conflicting goals as opposed to one which takes as its more
‘neutral’ point of departure the effects of the measure at issue on market in
tegration,96 could lead the Court to assume a much more difficult and dan
gerous role. Its reliance on ‘negative rules’ as a weapon to remove obstacles
to trade, albeit obstacles of varying regulatory complexity, has allowed it to
qualify market integration as a goal not as a value.
It could be argued however that the Treaty now recognizes two quite dis
tinct goals - free movement and undistorted competition on the one hand,
and environmental protection on the other. These goals are not necessarily
underpinned by the same values. Article 130R, as already indicated is excep
tional in that it supplies a set of guidelines or principles of Community action
on the environment. Moreover these principles are now well-established in
international environmental law. Could these same principles be applied to
clarify whether a national measure has a ‘valued’ regulatory effect, and if so
would this obviate the need for further investigation of the necessity and pro
portionality of the measure?
1. The Wallonian Waste Case
The Court’s much criticized judgment in Case 2/90, Commission v. Belgium
(the Wallonian Waste case) can be analyzed from this perspective.97 Again
this case concerns balancing the rights guaranteed under Article 30 with a na
tional measure, but in this case one which was clearly discriminatory as it
banned the imports of all types of waste into the region of Wallonia. The ban
on importation of hazardous waste was declared illegal because the relevant
Community Directive 84/631 provided perfectly adequate alternatives to the
national legislation. In the absence of Community measures, the ban on nonhazardous waste of both the recyclable and non-recyclable types was dealt
with under Article 30. The Court affirmed that both categories were ‘goods’
within the meaning of that Article (at paragraph 26). Advocate General
Jacobs had argued that Belgium could not rely on environmental protection
as a legitimate defence to a discriminatory measure. Nor could Article 36 be
95
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interpreted sufficiently broadly to cover the case in hand. He therefore sug
gested in both his Opinions that the measure should be condemned as a
breach of Article 30.98
The Court took the somewhat surprising approach that the measure was
not in fact discriminatory because it was necessary to distinguish between
waste produced in one place and that in another and its connection with the
place where it was produced (at paragraph 36). The Court reached this con
clusion by arguing that the principle that environmental damage should as a
priority be rectified at source is recognized in Article 130R while the princi
ples of proximity and self-sufficiency were also set out in the Basel Conven
tion on the control of transborder movements of hazardous waste. No further
analysis was devoted to either the necessity or the proportionality of the mea
sure. It did however recognize that ‘an abnormal, massive influx of waste
had taken place from other regions for the purpose of dumping in Wallonia,
thus constituting a genuine threat to the environment in view of the Region’s
limited capacity’.
It could be argued that this approach inevitably defers to national
sovereignty at the expense of the promotion of trade. It may well be con
tended that the cause of market integration will suffer. Alternatively, it could
be argued that if the Court forms the opinion that there is a genuine need for,
or that there is an important ‘value’ attached to national regulation on envi
ronmental protection matters, it should then leave it to the Community leg
islative institutions and the political process to ensure that these needs/values
are adequately met in the context of the wider internal market. This approach
will not necessarily involve the Court in actually assessing the nature or con
tent of the issues at stake and trying to balance them against market integra
tion goals. It will probably be sufficient for it to consider the source of the
‘value’ - i.e. is it embedded in the Treaty itself, or within the national consti
tution99 or alternatively, can it be derived from international law rules or
custom. The majority of such cases are brought on an Article 177 reference,
leaving the Court with the possibility of merely issuing general guidelines to
the national court who must then resolve the matter in hand and who will in
fact have to decide whether the restriction is excessive. Again this ‘lighttouch’ approach may seem more in keeping with the principle of subsidiarity.
This is not to deny of course that extensive ‘delegation’ to national courts
raises numerous problems.
There are inevitable limitations to judicial solutions to a legislative failure
to adopt adequate, uniform measures. The doctrine of mutual recognition and
equivalence, as is now well recognized, has only a limited conceptual reach
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For a full analysis see the annotation of the Wallonian Waste case by Hancher and
Sevenster, in 30 CMLRev. (1993) 351.
Case C-159/90, SPUC v. Grogan, [1991] ECR 1-4685.

The Evolving European Environmental Constitutional Framework

195

and even then in practical terms, only in certain circumstances.100 The Court
itself has never been prepared to impose mutual recognition where certain
categories of important national measures, such as the protection of public
health, are at issue. The hitherto extensive interpretations of Article 30 (and
indeed other Treaty Articles such as 85, in conjunction with 3 and 5, and 92)
and their application to national measures which have only a tenuous link
with inter-State trade are now being questioned. There are, it is suggested,
intrinsic limits to the scope of the proportionality test. A requirement to sub
stitute the chosen national measure with a less-restrictive one may inevitably
lead to a reduction of protection in the environmental sphere so that the
Court is forced to substitute its own vision of what ‘a reasonable level’ of
environmental protection ought to be. While the sparse case-law on this issue
is too insufficient a basis on which to build any firm conclusions, it should be
observed that in complex cases where national ‘values’ appear to be a sensi
tive issue, the Court has increasingly preferred to restrict itself to a necessity
test, and has either not gone on to apply any sort of proportionality test at
all101 or has delegated this completely to the national court.102

D. Conclusion

This short analysis of the relevant case-law on environmental protection sug
gests that the scope for determining the level of protection which a Member
State may pursue in areas where the Community has not adopted harmoniz
ing legislation is far from clear. The very partial nature of integration
achieved through the application of positive measures of harmonization,
combined with a varying application of the ‘negative’ rules espoused in
Article 30 has made for a highly unstable situation. In the wake of the
Wallonian Waste case, it may well now be doubted that the principle of free
movement, as a fundamental principle of Community law will automatically
come off better in any trade-off between free trade and environmental objec
tives. While the Court appears to have put both objectives on an equal par,
this does not however resolve conflicts between what will often remain com
peting goals. Balancing will be involved. Yet, uncertainty and indeed confu
sion surrounds the traditional instruments of balancing - the necessity and
proportionality tests, and these problems are by no means confined to the en
vironmental sector. As Davies has observed in the context of social law ‘the
question is not whether Community control exists in the name of the single
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market but how sensitively it will be exercised...’. 103 The political if not
necessarily the legal pressures generated by the principle of subsidiarity are
not unimportant here.

III. Decentralized Enforcement of Community
Environmental Law
A. Introduction

As the Commission’s document entitled Towards Sustainability emphasizes,
past Community action on the environment has largely been based on legisla
tion and controls involving government and manufacturing industry. The
concept of shared responsibility - which as already discussed in Part I of this
paper - is a vital plank in the Commission’s ‘new’ approach to the imple
mentation of environmental policy, and requires the more active involvement
of public authorities, public and private enterprise and the general public,
both as citizens and consumers.104 This is again an expression of the princi
ple of subsidiarity, but here the focus is on the relationship between govern
ment regulation and private decision-making as an alternative to traditional
‘command and control’ legislation.105 This final section examines some of
the limitations on the scope and content of ‘shared responsibility’ which are
imposed by the current Treaty framework. Again, given the potential breadth
of the issues involved, one is forced to be selective. The following para
graphs deal firstly with the role of private industry and the application of the
EC competition rules to private initiatives to tackle environmental problems.
The second part of this section then goes on to examine the scope for interest
groups or non-governmental organizations to challenge Community action or
its absence, where this is perceived to conflict with environmental goals.
Once again, the Commission’s Communication stresses the importance of
these groups as ‘crucial to the general process of awareness-building, to the
representation of public interest and concern, and engagement of the mem
bers of the general public themselves’.106
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B. The Role of Industry

The Fifth Environmental Action Programme contains a paragraph entitled
‘Selected Target Sectors’ in which the Commission points out that there is a
growing realization in industry, and the business world in general, that not
only is industry a significant part of the environmental problem, but it must
also be a part of the solution. The document calls for cooperation, in the form
- where appropriate - of voluntary agreements and other forms of self
regulation. The Eco-Audit Directive107 and the Eco-Label Regulation108 are
examples of the cooption of industry into self-regulatory schemes.
At the same time as hailing the benefits of cooperation, the Commission
stresses the need to avoid distortions in conditions of competition and
preservation of the integrity of the Internal Market. Another document, also
published in 1992, on ‘Industrial Competitiveness and Environmental Pro
tection’ 109 advocates the sharing of responsibilities and the promotion of a
dialogue between all players involved in environmental policy - the Com
munity, the Member States and industry. This document sets out the basic
relationship between industrial competitiveness and protection of the envi
ronment, and describes the role of the various players in some detail. In so
far as the application of the competition rules to the actions of private indus
try is concerned, the document stresses the complementary character of envi
ronmental policy in competition matters, pursuant to Article 130R(2) EC.
The conditions under which State aid for environmental action may be al
lowed are recalled - aid may be declared compatible to Article 92(3) under
certain conditions to facilitate and speed-up adjustment to regulatory re
quirements, or to help in improving them.110
As to the application of Articles 85 and 86 EC, earlier warnings are re
peated that agreements involving environmental aspects may be contrary to
competition goals, and that any resulting environmental benefits will have to
be assessed under Article 85(3) (Chapter D, (iii)).111 In the absence of any
clear guidance, it is therefore necessary* to consider the inter-relationship of
Community competition law and environmental self-regulation in some
detail.
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1. EC Competition Law
Article 85(1) is generally applicable to agreements or concerted practices as
well as the rules of trading associations which have as their object or effect to
regulate the avoidance of pollution, providing always that these restrictive
practices have an effect on inter-State trade.112 Such an agreement or prac
tice may well be outside the scope of Article 85(1) under limited circum
stances. Where for example, a sector or branch of industry agrees on a com
mon environmental quality mark,113 then provided that there is no obligation
to use that mark and an individual producer could continue to fix his own
quality mark, and further that outsiders could participate in the quality mark
network, then such a system would not create an exclusive sale or purchase
network.114 The basic covenant in the VOTOB case, discussed below, was
also found not to fall within the scope of Article 85(1). It is generally agreed
however, that ‘environmental cartels’ will usually be caught by this article
and can only be exempted if they fulfill the conditions set out in Article
85(3).*15
Even if the agreement falls within the scope of Article 85(1), and provid
ing the agreement is notified, an exemption under Article 85(3) may be ap
plicable. Article 85(3) contains no specific reference to environmental bene
fits, although it explicitly states that agreements may be exempted, inter alia,
when they contribute to the improvement of production or promote technical
or economic progress. The Court has in the past recognized that ‘progress’
covers broader economic objectives.116 As already noted, Article 2 of the EC
Treaty - which emphasizes both sustainable and non-inflationary growth puts the Community’s economic objectives firmly in an environmental con
text. Furthermore the ‘integration’ principle as espoused by Article
130R(2)EC suggests that the Commission is obliged to take environmental
considerations into account when assessing agreements for exemption.
Vogelaar117 lists five categories of agreements between undertakings
which could be classified as ‘environmental’ cartels and would be prima
facia caught by Article 85(1):
(i) punitive levies to regulate production
(ii) levies to finance disposal of waste
112
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(iii) privately agreed obligatory return-money systems
(iv) obligatory purchase or supply of waste by or to State-appointed repro
cessors and
(v) agreements on implementing measures to reduce pollution.
In general, where these agreements assume a horizontal form, as opposed to
a vertical one, they will be more carefully scrutinized by the Commission. In
certain countries, particularly the Netherlands and Denmark, it has become
standard practice for the government to enter into horizontal covenants or
agreements with specific sectors of industry with the view to dealing with
particular environmental problems. The government may or may not be a
partner to these agreements in the sense that the latter endorses agreements
entered into by the sector of industry and considers the agreements binding
as between the various firms involved as well as between the industry and
the government itself.118 Reliance on such covenants reflects not only a na
tional preference for self-regulation over legislation, but can also be a conse
quence of explicit Commission recommendations.119 At the same time how
ever, these agreements, whether public/private or purely private, can be
caught by Article 85(1), in conjunction with Articles 3(g) and 90 EC. The
following sections deal firstly with the application of the competition rules to
private agreements and to alleged abuses of the dominant position of private
companies, and secondly with the application of these rules to governmentbacked cartels and to companies enjoying exclusive or special rights which
place them in a dominant position on a relevant market.
2. Article 85 and Commission Practice
The Commission’s decision practice in relation to ‘environmental cartels’ is
still relatively fluid. A number of decisions adopted in the 1980s indicate that
the alleged environmental benefits of the practice in question could tilt the
balance in favour of an exemption in situations where an exemption might
otherwise not have been granted.120 There are only a very limited number of
cases where the environmental facts played a predominant role in the request
for an exemption, and only one example of a positive decision.
In 1992 the Commission exempted the EEIG Assurpol, set up between
several insurance companies to provide for a re-insurance pool for environ
mental risks. The pool agreement was held to fall within the scope of Article
118
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85(1) because the parties to the agreement were no longer free to determine
independently the general conditions or premiums for insurance policies is
sued in respect of certain environmental risks. Individual premium quotes
were to be arranged following a reference to the EEIG’s technical Committee
which set the premiums on a case-by-case basis.121 The decision expressly
exempted the pool arrangement on the grounds that it contributed to techni
cal and economic progress and to the protection of the environment
(paragraph 39). According to statistical data supplied to the Commission, the
environmental risks were difficult to insure, so that cooperation through the
pool provided cover for primary insurance which might otherwise not have
existed.122
The Commission was not so ready to approve an agreement between var
ious suppliers of soda ash. This case involved an agreement according to
which the various parties agreed to use natural as opposed to synthetic soda
ash and to channel all sales of their product in Europe through ANSAC as
their joint sales office. The natural soda ash producers were all US-based
producers, and they aimed to rationalize transport costs by channelling sales
through a single supplier. The Commission did not dispute that natural ash
was to be preferred to the synthetic version, but it refused to accept that these
benefits should be linked with the arguments in favour of the joint sales
agency.123
In its recent decision of December 1994124 concerning the creation of a
joint venture for the manufacture and sale of glass tubing for incandescent
and fluorescent lamps between Philips and Osram, two of the largest sup
pliers in the EEA, the Commission did decide to grant an exemption under
Article 85(3). The Joint Venture (JV) led to the elimination of competition
from Osram, a company which had the necessary research and technical ca
pacity to set up the proposed facility on its own. As a result of the JV, inde
pendent lamp manufactures, who did not have their own in-house production
would have their freedom to choose among alternative suppliers substantially
reduced. However, the Commission concluded that the JV itself would not
lead to the foreclosure of the market, given the continued existence of re
maining suppliers both within and outside the EEA. Nevertheless the declara
tion of intent of the parties to the JV did contain a number of ancillary re
strictions, so that the agreement in its totality was seen to have an apprecia
bly restrictive effect on competition. At the same time, all four of the condi
tions laid down in Article 85(3) were satisfied. It would improve production
121
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in that both parties could rationalize their existing production facilities,
leading to lower total energy usage, stricter control over waste emissions etc.,
and would also involve a concentration of R & D facilities for the develop
ment of lead-free materials. Consumers would benefit directly and indirectly
from the use of cleaner facilities. The JV was indispensable to achieving
these goals. This decision illustrates the Commission’s willingness to look
favourably upon production JVs achieving significant economies of scale
and environmental benefits notwithstanding the existence of substantial mar
ket shares.
In another case, which did not result in a formal decision, the Commis
sion refused to grant an exemption to a Dutch association of independent
tank storage companies - VOTOB. 125 This agreement was directly related to
an environmental covenant entered into between the Dutch Government and
the VOTOB members. The participating companies were independent tank
storage operators offering storage facilities to third parties. In order to pre
empt the adoption of strict national legislation dealing with vapour emissions
caused by the storage of volatile mineral oils and chemical products, the
VOTOB drew up a covenant committing its members to emission reduction
and to substantial investments in new technological facilities to secure this
goal.
An independent institute analyzed various methods of financing these in
vestments and concluded that these exceeded the financial capacities of the
six VOTOB members. On the signing of the covenant the Dutch Government
also withdrew its earlier scheme of financial support for new investments in
this sector.126 The VOTOB members therefore agreed to include in their tar
iffs for storage a separate minimum environmental surcharge (ES) to cover
the loss of income resulting from the abolition of the subsidy. This latter
agreement was notified to the Commission.
The VOTOB members claimed that the ES conformed to the polluterpays principle, covered costs which its members could not internalize im
mediately, but only related to a small percentage of the necessary invest
ments involved. It was also argued that the ES enabled the VOTOB members
to bring forward their environmental investments in time, and ensured that
environmental considerations would not be made subordinate to general
considerations of competition. Finally, the rest of the storage tariff could not
be negotiated freely, and, in practice, varied considerably between the six
members.
Although the Commission ruled that the covenant itself fell outside the
scope of Article 85, it raised various objections to the notified ES, in particu
lar that its uniform nature, which bore no relationship to the specific costs of
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each individual VOTOB member, looked like a government-imposed levy.
The agreement to charge a minimum ES did not meet the proportionality test.
The VOTOB then agreed to amend the agreement to the effect that the uni
form ES would be modified in both existing and new contracts. Instead the
members would incorporate the costs of their Covenant investments in their
tariffs on an individual basis.
At first sight the VOTOB decision seems difficult to reconcile with the
earlier Assurpol case. In the latter case the Commission exempted horizontal
arrangements for premium-fixing and for producing standard policies, in part
because this was beneficial to consumers, and in part because it ensured that
some companies do not carry on loss-making activities to the detriment of
others.127
3. Rulings o f the European Court
The Court has only considered the application of the Treaty exemptions for
environmental reasons in one case, and only then somewhat tersely. In Case
C-393/92, Almelo128 the Court hinted that the exemption provided for in
Article 90(2) EC for firms entrusted with public service duties could be in
voked where such an exemption was necessary to ensure compliance with
environmental legislation. In this case it should be noted that the agreements
at issue - a series of interlocking exclusive supply and purchase agreements
- had not been notified, and were therefore not eligible for exemption under
Article 85(3). The Court acknowledged that restrictions on competition could
be justified on the basis of Article 90(2) if they were necessary to enable an
undertaking entrusted with these tasks to perform them.
In that regard it is necessary to take into consideration the economic conditions in
which the undertaking operates, in particular the costs which it has to bear and the
legislation, particularly concerning the environment (my emphasis), to which it is
subject (paragraph 49). It was for the national court to determine whether an
exclusive purchasing clause prohibiting imports is necessary to enable the re
gional distributor to perform its public service tasks.129

It must be emphasized that this ruling was handed down in the context of
Article 90(2) and it therefore cannot be generalized to cover agreements
between enterprises who do not fall within the definition of Article 90(1).
While these enterprises may well be either public or private, they must
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nonetheless have been entrusted by a public act or measure to undertake the
particular public tasks entrusted to them.130
4. Article 86 and Commission Practice
To date the Commission’s enforcement practice only provides one example
of the application of Article 86 in conjunction with Article 130R - the Spa
Monopole/GDB case, which did not in fact result in a formal decision.131
The case involved the application of both Articles 85 and 86 to a system of
recycling bottles operated by Genossenschaft Deutscher Brunnen (GDB) as a
result of a complaint by a Belgian producer. GDB had set up a pool of stan
dardized refillable glass bottles and crates in Germany in order to comply
with a German Verpackungsverordnung. This legislation requires that all
packaging must be recyclable and it applies to all disposable single-use glass
packaging and other single-use packaging materials. GDB organized the is
suance and the collection of refillable glass bottles, and had entered into
user-agreements with almost all German supermarket chains. Since these
chains found that a second collecting system would be too expensive and
cumbersome to organize, GDB had a de facto dominant position. GDB also
refused to grant foreign water producers access to its bottle-pool, thus mak
ing it impossible for the latter to penetrate the German market. The Com
mission concluded that this system amounted to an abuse of GDB’s domi
nant position, and subsequently persuaded the company to open its pool to
foreign producers who agreed to abide by various rules.
5. Articles 86 and 90(1)
It is not uncommon for Member States to entrust certain organizations or
grant concessions to particular companies to deal with waste or to supervise
disposal of certain materials in accordance with conditions set out in the rel
evant legislation. As we have already commented this legislation could in
fringe Articles 30 or 34 if it resulted in a restriction of exports. There may
also be cases where the licensing system could result in an infringement of
Article 37. In addition the legislation granting special or exclusive rights to a
single undertaking or even a number of undertakings which can be character
ized as holding collectively a dominant position, could be condemned as in
fringing Articles 86 and 90(1) where it could be said that the very grant of
the rights in question led the recipient firm(s) to abuse the resulting dominant
position. The jurisprudence on Article 90(1) in conjunction with Article 86 is
not entirely consistent in its treatment of exclusive rights. While the Court
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appears to have condemned these rights without further evidence of abusive
conduct in some cases, in others it has required some evidence of abuse or at
least its likelihood.132
For present purposes the most relevant question is whether either the
Member States or the ‘entrusted’ undertakings can invoke Article 90(2) to
gain exemption from the Treaty rules on competition and free movement. In
accordance with that Article, companies entrusted with special or exclusive
rights are expected to comply with the Treaty rules unless they can show that
compliance with those rules would effectively hinder the performance, in law
or in fact, of their public interest duties. The ‘Article 90(2)’ defence was in
voked, unsuccessfully, as necessary to meet environmental costs by the com
pany entrusted with exclusive rights with respect to the provision of various
port facilities in Case C-18/93, Corsica Ferries. 133 As we have already men
tioned in the discussion of the Almelo case at paragraph 1.4, however, the
Court was prepared to consider the costs of complying with environmental
legislation as a factor to be taken into account when assessing whether a re
strictive agreement could benefit from the Article 90(2) exemption.

C. Citizen Suits

The Fifth Environmental Action Programme, as endorsed by the Council,
recognizes that:
Individuals and public interest groups should have practicable access to the courts
in order to ensure that their legitimate interests are protected and that prescribed
environmental measures are effectively enforced and illegal practices stopped.134

This approach is in part inspired by the legal systems of each of the Member
States, all of which recognize in some form or other the right of interest
groups to pursue their interests in their national courts. As we shall see fur
ther at sub-section C.3. below, insofar as preliminary rulings referred to the
European Court by way of Article 177 EC are concerned, the question of
locus standi is treated primarily as a matter for the national court. The Court
is unlikely to raise the issue of standing of its own motion.135
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1. Direct Actions
Despite the Commission’s seeming encouragement of some form of actio
popularis to enforce environmental rights before their national courts, the
Court has not yet dealt with locus standi in respect of environmental rights in
direct actions against the Community institutions. In its case-law on locus
standi to enforce economic rights, its approach has been strict.
Private or ‘non-privileged’ applicants have the right to challenge Com
munity acts under what is now Article 173(4) EC (formerly 173(2) EEC)
which states:
Any natural or legal person ... may institute proceedings against a decision ad
dressed to that person or against a decision which, although in the form of a regu
lation or a decision addressed to another person is of direct and individual con
cern to the former.

A major hurdle which interest groups, in common with any other nonprivileged applicant, will face in challenging a Commission act, will be to
demonstrate that despite its legal form, the relevant decision is of direct con
cern to them and that they are affected by it. In other words they must
demonstrate that the
decision affects them by reason of certain attributes which are peculiar to them or
by reason o f circumstances in which they are differentiated from all other persons
and by virtue of these factors distinguishes them individually just as in the case of
the person addressed. 136

It is established jurisprudence of the Court that a measure adopted by a
Community decision which simply leaves a power in favour of the Member
States or which leaves a margin of discretion as to the manner of its imple
mentation cannot be of direct concern. This would make the adoption of
Directives difficult to challenge directly - individuals or interest groups
would probably have no alternative but to wait until a national measure was
adopted and then pursue their case against the Community measure via an
Article 177 reference.137
When attempting to challenge a Community decision, private interest
groups will have to surmount two sets of obstacles. They must first demon
strate that the decision in question is a reviewable act, and second they must
demonstrate that they are individually and directly concerned by that act.
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(a) ‘Reviewable Acts’

Challenging decisions, e.g. decisions by the Commission to disburse monies
from its structural funds or to award a ‘declaration of European interest’ for
an infrastructural project, or to grant approval to a national State aid pro
gramme which has allegedly adverse environmental implications, may also
present problems. The Court will only review actions or measures which are
recognized as ‘reviewable’ acts for the purposes of Article 173. As the Court
has repeatedly held, the decisive factor is whether the act is capable of pro
ducing legal effects which are binding for the applicant by bringing about a
distinct change in his legal position.138 Decisions taken at various stages of
State aid inquiries are all reviewable acts,139 but decisions to disburse
monies from structural funds and cohesion funds may not necessarily fall
into this category. In its submissions in Case T-585/93, Greenpeace v. Com
mission, currently before the Court of First Instance, the Commission alleges
that payments out of structural funds are not reviewable acts, as these are
usually merely administrative formalities.
In Case T-461/93, An Taisce - the National Trust for Ireland v. Commis
sion140 the Court of First Instance declined to address the question of
whether individuals had standing to contest a Commission decision not to
suspend or reduce Community financing provided under the structural funds.
In this case, prior to releasing finance for a tourist development project pro
posed by the Irish Government, the Commission requested an environmental
impact assessment. This ElA was in turn the subject of much criticism and
the Director General of DG XI wrote to the Irish Permanent Representatives
to state that he was recommending that the Commission should initiate in
fringement procedures with respect to the tourist development project. In the
final event the Commission decided not to initiate the procedure. The appli
cants subsequently brought an action seeking annulment of the decisions
which, in their opinion, the Commission had taken not to suspend or with
draw the allocation of monies from the Community structural funds for the
development project, and not to initiate Article 169 proceedings. The appli
cants also applied for an order for damages against the Community for the
harm suffered and to be suffered as a result of the Commission’s decisions.
The Court dispensed with the case by ruling that the Commission did not
in fact take a decision to withdraw or suspend payment. Neither the initiation
of infringement proceedings nor an eventual declaration of the Court pur
suant to Article 169 could automatically entail the suspension or reduction of
Community financial assistance. The application was therefore declared in
admissible. This ruling is now subject to an appeal to the Court of Justice. As
138
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to the application for damages pursuant to Articles 178 and 215, the Court
ruled that the applicants had not put forward any argument to demonstrate
the existence of a link between the contested measure and the damage caused
to the environment and its neighbourhood on the one hand or to the applicant
An Taisce as owner of adjoining land. Nor had the applicants attempted to
quantify the damage alleged. They confined themselves to claiming that the
continuation of construction work at the development site would give rise to
serious and irreparable damage. In those circumstances the application was
also declared inadmissible.
(b) Direct and Individual Concern
Many of the relevant ‘decisions’ in the environmental sphere will invariably
be addressed to a Member State or, in the case of a trans-European network
project, a developer, and not to the interest group - the non-privileged appli
cant. The latter will have to demonstrate that it is nevertheless individually
concerned and affected by the decision.141 The mere fact that it is possible
for the Commission to determine the identity of the person(s) to whom a
measure applies is not sufficient to establish individual concern.142 If how
ever, it can be shown that the decision causes a specific and particular detri
ment, then the test may well be satisfied.143 There is however some uncer
tainty as to what type of standard will be applied here. Is it necessary for the
interest group to be affected in the same way or to the same degree as the ad
dressee?
The mainstream case-law dealing with the rights of representative organi
zations appears to indicate that ‘an organization formed for the protection of
the collective interests of a category of persons cannot be considered as being
directly and individually concerned by a measure affecting the general inter
ests of that category’. 144 Nevertheless it may be argued that this principle is
only applied where the individual groups represented by the collective orga
nization would not themselves have been individually concerned by the
Community measure, as they merely formed part of an objective class and
none of them suffered special detriment.145
141
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The European Court’s case-law on standing has been more liberal, how
ever, in the areas of anti-dumping law, competition, State aid and finally in
cases concerning the institutional structure of the Community itself.146
In its case-law on the rights of third parties to contest Commission deci
sions the Court has established the rights of certain competitors to seek an
nulment of a contested decision via Article 173. In the main, however, these
parties have had the right to claim a legitimate interest because they are prin
cipal competitors and are likely to suffer specific harm.147 The Court has
now recognized that public interest groups such as the BEUC may also have
a legitimate interest, and may also have standing to initiate proceedings in
competition cases,148 while groups representing the legitimate interests of
workers who might be adversely affected by a merger have also been recog
nized as directly concerned by the Commission decision approving the
merger.149
The recent case-law of the Court on the rights of competitors in State aid
cases suggests that third parties do have certain rights to challenge a decision
in the Court if they have no other effective way of protecting their legitimate
interests. In the context of State aid procedures, the Court appears to have
drawn a distinction between the rights of third parties to challenge a Com
mission decision not to open a so-called Article 93(2) inquiry which allows
both interest groups and individuals to put forward their views about a pro
posed national aid scheme, and the rights of these parties when such an in
quiry has been held and the Commission has reached a positive decision, ap
proving the aid. Such groups will have standing if they participated in pro
ceedings before the Commission, and are entrusted with certain tasks by their
members.150
These special cases appear difficult to reconcile with the dominant trend
in the ‘mainstream’ case-law on individual concern under Article 173(4).
More recently, and outside the field of competition, dumping and State aid,
however, the Court has sought to extend the scope of Article 173(4) and
seems to accept that the test of individual concern can be satisfied if the ap
plicant can show a particularly serious impact on its business.151 Some
146
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commentators have contended that this relaxation of the traditionally strict
approach to standing may well be at least partly attributed to the conferral of
jurisdiction in actions brought by private applicants under Article 173 to the
Court of First Instance.152 The general fear that a liberal test would open the
floodgates of litigation may have been mitigated.153
As already indicated, the cases just discussed all concern the protection of
economic interests. In three fields - State aid, competition and anti-dumping
- the standing of interest groups to protect their members’ interests has been
recognized. It may well be that the Court should recognize that environmen
tal rights are of a different order, and raise different legal issues to the cases
involving the protection of economic interests. In the interests of what the
Court has frequently stressed to be a Community based on the rule of law,
interest groups who can show sufficient interest should have locus standi so
long as their claims are meritorious.154 This more liberal interpretation
would strike accord with the commitments made in the 1993 Inter-Institutional Declaration on Democracy, Transparency and Subsidiarity, which pro
vides for a notification procedure which is to consist of the publication in the
Official Journal of a brief summary of any measure planned by the Commis
sion, with the setting of a deadline by which interested parties may submit
their comments. Given that the Court has already recognized a link between
participation and standing to seek review in competition and State aid then
the same connection could be made with regard to the participation rights ac
corded by the 1993 Declaration.
Environmental associations, in contrast to groups representing particular
branches of industry or consumers, have an important role to play in the en
forcement of what are generally considered ‘abstract’ rights.155 This ap
proach would also reflect the increasingly liberal approach to recognition of
the rights of standing of interest groups at Member State level.156 The Euro
pean Court may also be influenced by comparative experience in jurisdic
tions such as that of the USA, where standing has been accorded to interest
groups since the 1972 case of Sierra Club v. Morton}51 In that well-known
ruling the Supreme Court recognized that ‘the fact that particular environ-
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mental interests are shared by the many rather than the few does not make
them less deserving of legal protection through the judicial process’. 158

D. Decentralization, Integration and the Individual

As has been frequently observed by commentators on the nature and effects
of the Community legal system, decentralized enforcement of Community
law by individuals through their national courts has been one of the keys to
the success of Community legal order. The gradual recognition that effective
protection of individual rights is a basic principle of a Community based on
the rule of law has played an important part in ensuring that individuals can
enforce Community law through their national courts.
In the environmental sphere, there have been comparatively few rulings
on the direct effect of environmental directives. Literature on the subject of
environmental law has until recently paid comparatively little attention to the
subject of the direct effect of directives. Nevertheless the developing ju 
risprudence of the Court on the concept of effective judicial protection, and
in particular its judgment in Cases C-6/90 and 9/90, Francovich159 where it
ruled that in certain circumstances, a Member State could be liable in dam
ages for the non-implementation of a directive, has re-kindled interest in the
potential of decentralized enforcement of Community environmental law
obligations at national level by private individuals or public interest groups.
At the same time however, some concern has been expressed over what
are perceived to be the inherent limitations of the European Court’s approach
to guaranteeing judicial protection in the context of environmental law en
forcement. These concerns in part relate to the so-called ‘trees cannot liti
gate’ syndrome: i.e. who is in a position to invoke Community environmen
tal standards, which are usually expressed as measures to protect a general or
non-specific interest, in national courts and how far can the traditional, indi
vidual rights based doctrine of direct effect be accommodated to situations of
‘victimless’ Community law infractions?160 Furthermore, how appropriate
are ‘anthropocentric’ remedies, such as damages, to deal with ecocentric
problems? It is proposed to deal with the penultimate issue first: in other
words in what circumstances can non-implementation or incorrect implemen
tation of environmental directives be challenged in national courts? The issue
of who has locus standi to challenge will then be addressed. This section
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shall conclude with a brief examination of the issues surrounding potential
State liability for non-implementation of environmental directives.
1. The Concept o f Direct Effect
Before considering the circumstances under which environmental directives
may have direct effect it is important to emphasize that although the concept
of direct effect of Community law provisions and the creation of rights or
obligations with respect to individuals are often used interchangeably, the
doctrine of direct effect is much broader than the mere creation of individual
or subjective rights. A directly effective provision of Community law may be
relied upon for a variety of purposes which provide for the possibility for an
individual to invoke Community law in order to protect his/her interests.161
As Prêchai has rightly observed:
If direct effect must be classified as a right, then this right will be at the most, a
right to invoke Community law, thus a kind of ‘procedural’ right with a corre
sponding obligation for national courts to apply it.162

The question of whether a provision creates individual rights in the narrow
sense is a matter of its content: the issue of whether a provision has direct
effect in the wider sense will depend on the quality ascribed to it; namely
whether it can be invoked by those concerned within the national legal order.
This latter procedural right is based on a combination of Articles 189(3) and
5, as interpreted by the Court in the light of the doctrine of primacy of Com
munity law. The substantive right which the individual may seek to enforce,
however, flows from the provisions of the directive in question. Finally, it
should also be noted that Community law provisions may confer rights upon
individuals without being directly effective, as in the now famous Case C6/90 and C-9/90, Francovich. 163
Building upon this approach, a number of recent commentators have sug
gested that the better way to approach the concept of direct effect in the
broader sense of the concept of invocability is to view it in terms of the du
ties of courts and national authorities to apply the relevant provision of
Community law either as a norm which governs the case in hand or as a stan
dard for judicial review.
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As Advocate General van Gerven observed in Case C-128/92, Banks,
provided and in so far as a provision of Community law is sufficiently operational
in itself to be applied by a court, it has direct effect. The clarity, precision, uncon
ditional nature, completeness or perfection of the rule and its lack of dependence
on discretionary implementing measures are in that respect merely aspects of one
and the same characteristic feature which the rule must exhibit, namely it must be
capable of being applied by a court to a specific case.164

Seen from this perspective, environmental directives cannot therefore be de
nied the quality of direct effect merely because they are usually intended to
protect a general as opposed to an individual, subjective interest. In a number
of recent cases brought under Article 169 proceedings by the Commission
against Member States the Court has ruled that certain environmental direc
tives are intended to create rights and obligations for individuals. The Court
confirmed in Case C-131/88, that the directive at issue:
seeks to protect the Community’s groundwater ... by laying down specific and
detailed provisions requiring the Member States to adopt a series of prohibitions,
authorization schemes and monitoring procedures in order to prevent or limit
discharges of certain substances. The purposes of those provisions of the directive
is thus to create rights and obligations for individuals.165

Similarly in Case C-58/89, Commission v. Germany, the Court concluded
that where the non-compliance with measures required by the drinking water
directives might endanger the health of persons, those concerned should be
able to rely on mandatory rules in order to enforce their rights.166
Proceedings at national level, however, will usually arise because these
very ‘mandatory’ rules are absent or because national measures allegedly do
not fully or correctly implement the obligations flowing from the directive in
question. If one proceeds from the premise that directly effective provisions
create procedural rights which national courts are under a duty to recognize,
then these rights should come into play in all cases where the relevant provi sion of Community law is intended to affect the interests of the individual.167
If, however, in a particular case the provision is clearly worded in such a way
that the individual is not a party to the relationship created by the measure,
then it cannot create either rights or interests in his favour.
Thus in Case 380/87, Enichem the Court held that Article 3(2) of Direc
tive 75/442 on waste obliging Member States to inform the Commission in
good time of any draft rules within the scope of that provision had to be con
strued as concerning the relationship between the Member States and the
164
165
166
167

[1994] ECR 1-1221 at para. 27.
Case C-131/88, Commission v. Germany, [1991] ECR 1-825 at para. 7.
[1991] ECR 1-267.
On the assumption of course that the other conditions for direct effect are satisfied.

The Evolving European Environmental Constitutional Framework

213

Commission only. It did not confer rights on individuals. The purpose of the
information was to enable the Commission to consider whether farther har
monization measures were required and to ensure that the draft rules were
compatible with the Treaty. Advocate Jacobs suggested, drawing an analogy
with Article 93(3), last paragraph that the position would be otherwise if the
Member States were under a standstill obligation and could not adopt mea
sures until the Commission had approved them. Applying this line of reason
ing to a failure of a Member State to notify to the Commission a stricter
standard than that adopted in relevant Community secondary legislation,
such a failure would not seem to infringe an individual right or interest as the
relevant Article 130T does not imply a standstill provision.
Where environmental provisions, such as the provisions of the Birds Di
rective concerning direct protection of a species, create clear, precise and un
conditional obligations on the Member States then the Court has had no dif
ficulty in recognizing the direct effect of environmental measures which are
clearly not intended to protect individual interests but are designed to protect
the general interest in maintaining the quality of the environment.168 This is
also true of the enforcement of the Birds Directive169 at national as well as at
Community level.170 In relation to the Birds Directive, the Court has in
terpreted the Directive and its impact on rights and obligations at national
level without farther discussion of whether the Directive created individual
rights or otherwise.171
2. Unconditionality and Precision
In order to be directly effective, as is well known, the relevant Community
law provision, whether a Treaty article, a directive or a regulation, must meet
two conditions: it must be sufficiently precise and it must be unconditional.
The first test relates essentially to the wording of the provision: the content
of the provision must be sufficiently precise to be justiciable or capable of
judicial adjudication. Unconditionality is more complex, and usually encom
passes the issue of whether or not farther implementing measures have to be
adopted at national level. The way in which the two conditions are applied in
practice suggests that the essential element is the degree of discretion left to
the implementing national authorities. It may well be irrelevant that the
Member States are under a precise and unconditional obligation to take ac tion so long as the manner of action is left to their discretion.
168
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These principles were most recently applied in the environmental field in
Case C-236/92, Comitato di Coordinamento per la Difesa della Cava and
Others v. Regione Lombardia and Other s.172 The Court was asked to rule on
the interpretation of Directive 75/442 on waste173 in proceedings concerning
the Region’s decision to site a waste tip within its territory. It held that
Article 4 of the Directive, which required Member States to take the
necessary measures to ensure that waste was disposed of without endanger
ing human health and without harming the environment must be regarded as
defining the framework for action to be taken by the Member States regard
ing the treatment of waste, and not as requiring in itself, the adoption of spe
cific measures or a particular method of waste disposal. It was therefore
neither unconditional nor sufficiently precise and therefore not capable of
conferring rights on which individuals could rely as against the State.
A significant number of environmental directives fall into the same cate
gory as Directive 75/442 - the Member States are required to adopt pro
grammes or set up rehabilitation programmes to implement the objectives set
out in the relevant directives.174 In this respect the only option to ensure en
forcement would seem to lie with the Commission, via an Article 169 action,
or in theory at least, with a Member State via Article 170.175
It should also be borne in mind that in many cases in the environmental
sphere the issue of direct effect is by no means a simple one nor is it neces
sarily a relevant issue. Much depends on the nature of the claim made in re
liance upon the directive and it may well be the case that in an Article 177
reference, the national court will only be seeking an interpretation of a direc
tive with regard to whether a disputed national provision is in breach of it.
The national court will already be in a position on the basis of national law to
rule on the consequences of a potential conflict.
This was the situation in Case C-396/92, Bund Naturschutz in Bayern v.
Freistaat Bayern where the Verwaltungsgerichtof requested an interpretation
from the European Court of certain transitional provisions in the relevant
German legislation implementing Directive 85/337 on environmental impact
assessments. In their submissions the Commission and the Dutch Govern
ment argued that the Court should hold that Directive 85/337 had direct ef
fect while the Freistaat Bayern, the German and the UK Governments all ar
gued that the Directive left substantial discretion to the Member States to lay
172
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down the detailed rules governing the carrying out of the environmental as
sessment. These governments pointed out that Articles 2(2), 5 and 6 left it to
the Member States to decide respectively whether the environmental impact
assessment should be integrated into existing procedures or newly created
procedures, the measures to ensure that a developer supplies information at
the right time, as well as to make detailed arrangements for consultation. Ad
vocate General Gulman found that there was ‘nothing in the Directive or
moreover in Community law to prevent the Verwaltungsgerichtshof from
giving legal effect to a finding of objective conflict between the directive and
the German transitional rules’ (paragraph 58).
It was therefore unnecessary for the Court to express its views on the di
rect effect of the directive in the present case. The Court did not deal further
with this matter, and went on to conclude that the German law was not a cor
rect transposition of the Directive.176
In summary, the concepts of direct effect and the creation of individual
rights should be clearly distinguished. A directive is capable of being
invoked before the national courts in a number of ways. The duties incum
bent on the national courts in applying Community law, either as a standard
of review or to resolve the issues of the dispute before it will clearly vary,
depending on the nature of the proceedings.177 The case for a broad concep
tion of the doctrine of direct effect is not of course intended to imply that the
national judiciary have an unlimited authority to apply Community law in
every situation. In its recent ruling in Case C-91/92, Faccini D o n ,178 the
Court has re-affirmed that Directives cannot have horizontal direct effect.
This leaves the national courts with the obligation of ‘consistent interpreta
tion’,179 that is interpreting national laws so far as possible in a way which
complies with the requirements of the relevant directive in disputes between
private individuals. Experience with this approach in environmental cases
before the English courts suggests that the results will not always be entirely
satisfactory from the point of view of parties seeking to rely on Community
law.180
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3. Locus Standi
The second issue which I now wish to deal with is the question of locus
standi in cases involving the enforcement of Community based rights at na
tional level The question of the standing of such groups to bring a direct
action has already been considered in sub-sction 2 of this section.
It is generally accepted that in so far as national procedural rules are con
cerned, the European Court has only been prepared to stipulate that Commu
nity law obligations must be enforced through comparable, effective and
proportionate national processes. Thus
rules determining competent courts and laying down procedural rules are to be set
by national law, provided they do not discriminate by treating internal claims
more favourably than similar Community law claims, and do not make relief vir
tually impossible or excessively difficult.181

If a body such as an interest group has standing in national law upon compa
rable questions it must also enjoy locus standi in relation to Community law
questions.
This approach was confirmed in Joined Cases C-87-89/90, Verholen
where the Court held that:
[w]hile it is in principle, for national law to determine an individual’s standing
and legal interest to bring proceedings, Community law nevertheless requires that
the national legislation does not undermine the right to effective judicial protec
tion.182

In some jurisdictions, questions of locus standi are not merely confined to
the procedural stage of the action, i.e. whether a particular individual or in
terest group is entitled to bring an action in the first place, but also play a role
in determining whether there is entitlement to a remedy.183 Thus locus standi
rules can also be an essential ‘constitutive’ substantive condition to obtain a
remedy in national law. Several commentators argue that on the basis of the
more recent developments in Community law on remedies, which indicate
that the principle of effectiveness of judicial protection requires national
courts to look beyond the equivalent remedies and procedures available
under national law, that it is for the European Court to determine the
preconditions which make a particular remedy apt to guarantee the full
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Wychavon DC v. Secretary o f State fo r the Environment and Velcourt Ltd, QB, 16
December 1993, but more positively, Potts, ‘R v. Secretary of State for the Environment
ex parte Greenpeace’, Journal o f Environmental Law (1994) 312.
Van Gerven, ‘Bridging the Gap Between Community and National Laws: Towards a
Principle of Homogeneity in the Field of Legal Remedies’, 32 CML Rev. (1995) 679-702,
at 693.
[1991] ECR 1-3757.
See further, Purdue, ‘R v. Secretary of State for the Environment ex parte Greenpeace’, 6
Journal o f Environmental Law (1994).
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effectiveness of the Community rules involved including the uniformity of
application thereof throughout the Community.184 Purely procedural, nonconstitutive rules remain the preserve of national law, however.185
While the Court has not yet been offered the possibility of reassessing its
earlier, more restrictive approach to the issue of locus standi, a broader in
terpretation of the principle that national courts must ensure that the bearers
of Community rights must be able to rely upon them effectively could point
towards a more generous approach.186 In Case C-236/92, Cava187 the Court
of Justice was asked, inter alia, to assess whether a national rule of evidence,
which allowed an administrative body to assess whether the relevant
technical facts in judgments to which the same public body was party was
consistent with the principle of effective protection. As the Court eventually
ruled that the plaintiffs had not been able to rely on a Community right in
any event, it was not required to address this question. Advocate General
Darmon did however consider that a prerequisite for the effectiveness of ju 
dicial protection is the independence from the litigants of experts charged by
the judge to ascertain technical facts relevant to the settlement of the dispute.
4. State Liability fo r Failure to Implement Environmental Directives
Since the Court handed down its landmark judgment in Cases 6 and 9/90,
Francovich, a lively debate has been conducted in the literature as to the pos
sibility for individuals and indeed other concerned institutions to claim dam
ages for non-implementation or defective implementation of directives. The
various merits of the different interpretations of the implications of the ruling
are beyond the scope of this Article. Nevertheless the relevance of the
Francovich judgment for liability for non-implementation of environmental
directives must be addressed, especially given the general problems which
bedevil implementation in this area.
In Francovich the Court held that in the case of non-fulfillment of the
obligations specified in Article 189(3) there should be a right of reparation if
three conditions are fulfilled. Firstly the result prescribed by the directive
should entail the grant of rights to individuals. Secondly it should be possible
to identify the content of those rights on the basis of the provisions of the
directive. Thirdly there must be a causal link between the breach of the
Member State’s obligation and the loss and damage suffered by the injured
parties. At paragraph 41 the Court held that those conditions are sufficient to
give rise to a right on the part of individuals to obtain reparation.
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See farther Van Gerven, supra note 181, at 693.
See in this respect Case C-388/91, Steenhorst-Neerings, [1993] ECR1-5475.
Case C-271/91, Marshall II, [1993] CMLR 293.
[1994] ECR 1-483 at 493.
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The first of these conditions suggests that the right of reparation is de
pendent on the content of the directive at issue: it is the violation of an indi
vidual right under the directive which is essential. The mere breach of Article
189(3) is not sufficient. It should probably be enough that at least some of
the directive’s provisions are intended to confer rights. Nevertheless it is not
entirely clear from the judgment whether the Court requires a subjective right
to be granted by the directive and not merely the protection of a legitimate
interest. Nor is it clear whether the phrase ‘entail the grant of rights’ should
be limited to the creation of subjective rights or whether it is also intended to
cover a broader category of directives the effect of which upon proper im 
plementation, is to confer such rights. In its latest ruling in Faccini Dor/188
the Court arguably has reformulated and narrowed the first condition and
stated that the purpose of the directive must be ‘to grant rights to individu
als’. 189
In the context of environmental directives, this may preclude a right of
action for damages for non-implementation as very few of these directives
will fall within this category. The caution displayed by Advocate General
Jacobs in his Opinion in Case C-58/89 may, in the light of Faccini Dori, has
been well justified.190
The second condition is that it must be possible to identify the content of
the rights at issue on the basis of the provisions of the directive. Thus if the
directive only lays down a right in a vague or ill-defined manner then it will
be impossible to determine the loss and damage incurred by the individual.
In the environmental context a large number of framework measures would
obviously fail to meet this test.191 There is some debate as to whether the
second condition should be equated with the ‘sufficiently precise and uncon
ditional test’ which is usually applied to determine whether a directive has
direct effect. Such terminology will obviously make it possible to identify the
content of the right, but it may well be that the test is less severe and as in
Francovich itself, it may be possible to ascertain liability even although the
provisions were not considered sufficiently precise and unconditional to give
rise to direct effect. Similarly in Faccini Dori, the directive could not have
horizontal direct effect but the Italian State’s failure to implement it could
give rise in principle to a claim for damages.
The final condition is the causal link between the breach of the State’s
obligation and the loss and damage suffered by the injured parties. In
Francovich the Court did not offer any further guidance on issues of remote
ness or on concepts of causation in general. In this context it may also be
188
189
190
191

Case C-91/92, supra note 178.
Ibid., para. 27.
Para. 34. [1991] ECR1-4983.
For a further discussion of those environmental directives which fall into this category see
Kramer, supra note 174, at 43.
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noted that no guidance was provided on calculating the quantum of damages
either.192 In general, questions of causation and quantum of damages will
depend on the facts of each case, and these will be matters which are largely
for the national courts to determine in relation to national rules on public or
State non-contractual liability. Nevertheless the Court did stress two mini
mum requirements which national rules governing an action must observe:
the substantive and procedural conditions for reparation of loss and damage laid
down by the national law ... must not be less favourable than those relating to
similar domestic claims and must not be so framed as to make it virtually impos
sible or excessively difficult to obtain reparation.

In the environmental context, it may prove very difficult to establish a causal
link between failure to implement a directive and actual damage suffered, es
pecially where one was claiming damage for physical injury, for example
from the use of a harmful substance the use of which should have been pro
hibited or severely restricted had Community law been properly complied
with. It would be necessary to prove either on the balance of probabilities or
beyond reasonable doubt, depending on the test applied under national law,
that there was sufficient evidence of causation.
In the context of the debate on the limits of and conditions for State liabil
ity in the event of failure to implement a directive, or indeed for any breach
of Community law, it should perhaps be recalled that monetary compensa
tion via damages is not necessarily the most appropriate for failure to comply
with environmental protection measures. Other remedies, including for
example, an order of specific performance or the award of an injunction to
prevent harm taking place, may be a more appropriate way to deal with such
situations. It is suggested that the language of cases such as Francovich,
Factortame 7/193 and Zuckerfabrik194 do not rule out the recognition of al
ternative remedies to damages. Indeed this case-law, which is firmly based
on the principle of effective judicial protection which in turn implies that
national courts are obliged to provide a sanction which has a real and deter
rent effect, could also be interpreted as requiring national courts to ensure
that the national courts must at very least broaden their existing arsenal of
remedies and maybe even ensure the creation of new ones to ensure effective
judicial protection.
Following on from the logic espoused in Francovich, it is for the Euro
pean Court to establish the essential conditions on which all such remedies
are based. One could imagine that in contrast to the conditions set down by
192
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Some guidance on these issues is expected to emerge in the Court’s rulings in Case C 48/93, Factortame III and Case C-46/93, Brasserie du Pécheur. The oral hearing in these
cases was held on 25th October 1994.
Case 213/89, Factortame v. Secretary o f Statefo r Transport, [1990] ECR1-2433.
Joined Cases C-143/88 and C-92/89 [1991] ECR 1-415.
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the European Court in Francovich-liability situations, in relevant situations it
would not be necessary to show that subjective or individual rights were in
fringed, but that a legitimate interest in ensuring the proper implementation
of a Community rule has to be effectively secured. By analogy with the
Court’s reasoning at paragraph 39 of the judgment in Francovich, it would
be necessary to establish on the basis of the provisions of the Directive what
the intended result of the measure is and whether an individual or a group has
a legitimate interest in securing this result. The key issue here would appear
to be the way in which the result to be achieved is worded: how absolute is
that result and what measure of discretion is left to the Member States to
derogate from it. In other words the scope of the legitimate interest must be
identifiable from the provisions of the directive itself. Finally there would
have to be an appropriate link between the breach of the State’s obligation
and the nature of the remedy sought - that is, the remedy must be appropriate
to redress the situation caused by the non-transposition or incorrect imple
mentation of the Directive in question.
This approach, which would seem to be firmly anchored in the principle
of the supremacy of EC law and the duties imposed on national courts by
virtue of Article 5, would allow individuals who are not granted subjective
rights as well as recognized interest groups to raise an action in the national
courts.

IV. Conclusion
The topics covered in the separate parts of this paper appear at first sight to
be quite diverse. I have examined the new Treaty provisions on the environ
ment in some detail and have indicated that they are not only complex, but
that they do not in themselves impose a priori limitations on a pro-active
Community policy in the environmental area. Nevertheless these Articles
leave substantial scope for the adoption of stricter national measures. This
will mean that substantial scope for divergent national levels of environmen
tal protection will remain. This may be seen to be the most desirable state of
affairs in a Community which already must cope with wide-reaching diver
gences in the priorities accorded to the environment in 15 Member States.
Future enlargement of the Community will only exacerbate these problems.
One may nevertheless argue that the existing institutional framework
could benefit from improvement. The Byzantine legislative procedures
should be overhauled not just in the name of simplicity, but also to give some
real force of meaning to the principle of integration of environmental policy
objectives into other policy areas. The European Parliament would seem
highly suited to ensure that this laudable objective is honoured by the other
institutions. Full participation, via the co-decision procedure, would ensure
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that it was in a position to perform its supervisory duties properly. Similarly,
the exclusion of the Committee of the Regions from any role in the current
legislative procedures seems nothing short of an anomaly.
It is unlikely, however, that the debate over the correct legal basis for
environmental legislation can be resolved in an entirely satisfactory manner
as long as the scope of Article 100A remains so broadly defined on the one
hand, and as long as Articles 130R-T allow Member States to retain the right
to impose stricter national standards. In the context of the analysis of the
Court’s espousal of the ‘principal’ and ‘ancillary’ purposes test it was argued
that this gave little more than a cloak of objectivity to what remains a subjec
tive judgment. Yet the ability to devise a better test has eluded most
commentators. The real crux of the issue is inevitably which institution is
best suited to make that judgment. Given the present legislative arrange
ments, the Member States in Council have ample scope to frame the wording
of a measure to suit their own ends. Once again, a more active role for the
Parliament and indeed other Community institutions in shaping this legisla
tion may give more legitimacy to the principal/accessory test now sanctioned
in the Court’s jurisprudence.
In Part III have examined some of the consequences of an environmental
constitutional framework which explicitly endorses divergent national envi
ronmental policies and levels of protection. The scope for national policies is
not just a consequence of the combined effect of the general principle of sub
sidiarity and the specific safeguard clauses included in Article 130R-T, but is
also to be attributed to the fact that Community action can probably never
cover the range of matters which are dealt with at national level, and cer
tainly not in adequate depth. Indeed there may be good political as well as
policy reasons to argue that this state of affairs is a desirable one. Neverthe
less this leaves the problem of reconciling the more general provisions of the
Treaty on free movement and competition, themselves the cornerstones of
the philosophy of market integration, with the restrictions on trade which will
inevitably result as a consequence of this regulatory ‘mis-match’. I have sug
gested that the Court’s traditional approach to assessing national restrictions
in the absence of harmonizing legislation, with its emphasis on both the ne
cessity and proportionality tests, may lead to a situation where the Court sub
stitutes its own assessment of a ‘reasonable level of protection’ in place of
the higher level of protection opted for by the Member State, or a sub-region
of it, in question. While this approach may well serve the goal of market
integration, it may not sit so comfortably within an environmental constitu
tional framework that is based upon the principle of sustainable growth and
which explicitly recognizes the right of Member States to impose strict envi
ronmental standards beyond the Community norm. I have also suggested that
a modification of the necessity/proportionality tests, with the emphasis
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shifted more clearly to the first limb of the test, can be perhaps discerned in
the Court’s albeit meagre case-law in this area.
While recognizing the risks of such an approach for the overall project of
market integration in the short term, I suggested that this is nevertheless a
justifiable approach, and not least because in this way the environmental
arguments are more likely to win the day. But such an approach may also be
advantageous for the more long-term project of political and social integra
tion, and the careful consensus building which this requires. The better arena
in which to resolve what must surely ultimately be recognized as ideological
conflicts over the pros and cons of free trade versus environmental protection
is the legislative arena. The extension of majority voting and the opportunity
for the enhanced input into the legislative process by both the Parliament and
other interest groups provides for a more legitimate and more efficient means
to reconcile fundamental conflicts of this nature.
This brings me to the last of the themes discussed in this paper - the de
centralization of Community environmental law and the involvement of the
private sector, that is industry, interest groups and individuals in the pro
cesses of its implementation and enforcement. The Commission’s concept of
shared partnership suggests that there should be much greater scope for the
involvement of these groups, but as we have seen in this section, the Treaty
and the case-law of the Court imposes both institutional and substantive con
straints on the extent and scope of private participation. The legality of
‘environmental’ cartels under the competition rules is highly uncertain. The
scope for non-governmental organizations to bring direct actions against the
Community institutions is ill-defined. Private enforcement of Community
environmental law in the national courts is not yet well established, a state of
affairs which is partly to be explained by the indefinite and often inchoate na
ture of the rights granted by Community environmental legislation, but can
probably equally be attributed to the absence of resources to pursue litigation
and perhaps also the lack of any real incentive to do so. Should the Court of
Justice prove to be just as much a champion of the cause of environmental
protection in the future as it has of market integration in the past, then this
might well spur both private citizens and interest groups to explore the pos
sibilities of a more creative use of European law to support their causes. In
order to do so effectively, they will of course have to convince the national
judiciary of the merits of their arguments. It remains to be seen whether even
senior judges will still be prepared to dismiss such arguments as the far
fetched results of junior counsel burning the midnight oil in chambers.
Despite the legal and financial obstacles to be surmounted, decentralized
judicial enforcement offers an important way to bring different values
besides those of market integration to bear on the balancing process dis
cussed in Part II.

Introduction to the Brussels Jurisdiction and
Judgments Convention

by

TREVOR C. HARTLEY

223
Academy o f European Law (ed.),
Collected Courses o f the Academy o f European Law, Volume V, Book 1, 223-265.
© 1996 Kluwer Law International. Printed in the Netherlands.

Bl

225

Table of Contents
I.

Introduction

A. Sources of Law
B. Basic Principles

229
230
231

II.

Domicile

233

III.

Scope o f the Convention

235

IV.

Special Jurisdiction

237

A. Contracts
1. Which Claims Relate to a Contract?
2. The Obligation in Question
3. The Place of Performance
4. Employment Contracts
B. Maintenance
C. Tort
D. Damages in Criminal Proceedings
E. Branches, Agencies and Other Establishments
1. What Constitutes a Branch, Agency or other
Establishment?
2. What Disputes are Covered?
V.

Jurisdiction Agreements

A.
B.
C.
D.
E.
F.
VI.

Formal Requirements
Validity
Relationship with Article 5(1)
Agreements for the Benefit of OnlyOne Party
Non-exclusive Clauses
Whether Contractual

Concurrent Proceedings and Conflicting Judgments

A.
B.
C.
D.

The Same Cause of Action
The Same Parties
When is a Court Seised of a Case?
Multi-party Proceedings

VII. Recognition and Enforcement of Judgments

A.
B.
C.
D.

Jurisdiction
Judgments Outside the Scope of theConvention
Public Policy
Natural Justice
1. Due Service
2. Sufficient Time

VIII. Conclusions

237
238
240
241
241
244
244
246
246
246
247
248
249
251
252
253
254
255
255
256
256
257
258
259
260
261
262
262
262
263
265

227

Biography
Trevor Hartley was bom in South Africa in 1939. He did his BA and LLB
degrees at the University of Cape Town and then did an LLM at London
University (London School of Economics). From 1964 to 1969 he taught law
at the University of Western Ontario in Canada. He then returned to England
and joined the faculty at the London School of Economics, successively as a
Lecturer, Senior Lecturer, Reader and, since 1989, Professor of Law.
He has also been a Professor at the College of Europe in Bruges (198588) and a Visiting Professor at the University of Michigan (1985), at the
University of California at Berkeley (1988) and at the University of Texas at
Austin (1989). He is a Member of the Advisory Board (Private International
Law Section) of the British Institute of International and Comparative Law
and of the Qualified Lawyers Transfer Test Board.

Principal Publications
-

Government and Law (co-authored with J.A.G. Griffith) (2nd ed., 1981)
(Japanese ed., 1987).
EEC Immigration Law (1978).
The Foundations o f European Community Law (3rd ed., 1994).
Civil Jurisdiction and Judgments (1984).
The Legal Foundations o f the Single European Market (co-authored
with N. Green and J.A. Usher) (1991).
He is also a Specialist Editor of the 11th and 12th editions of Dicey &
Morris, The Conflict o f Laws.

229

I. Introduction
Article 220 of the EC Treaty states:
Member States shall, so far as is necessary, enter into negotiations with each other
with a view to securing for the benefit of their nationals ... the simplification of
formalities governing the reciprocal recognition and enforcement of judgments of
courts or tribunals and of arbitration awards.

This does not directly provide for ‘full faith and credit’ for Member State
judgments: it merely imposes an obligation on the Member States to attain
such a result - or at least to go some way towards attaining it - by the ap
propriate means. The method chosen was a convention between the Member
States, the Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, signed in Brussels by the original six Mem
ber States on 27 September 1968.1 As originally adopted, this did not give
the European Court jurisdiction to interpret its provisions; consequently, a
protocol was signed in Luxembourg on 3 June 1971 to make provision for
preliminary references.2
The 1968 Convention entered into force among the original six Member
States on the 1 February 1973. The Luxembourg Protocol entered into force
among the same Member States on 1 September 1975.
When new Member States joined the Community, they were obliged to
become parties to the Convention and Protocol. Accession conventions were
therefore signed on 9 October 1978 (United Kingdom, Ireland and Den
mark),3 25 October 1982 (Greece)4 and 26 May 1989 (Spain and Portugal).5
A convention was also signed in Lugano on 16 September 1988 to bring the
EFTA States into the same system.6 This convention, which will probably
become less important as most of the EFTA States become members of the
Community and consequently come under the Brussels regime, will not be
discussed in detail.
The justification for including Article 220 in the EC Treaty was that some
procedure for the easy enforcement of judgments was thought necessary in
order to promote the Common Market.7 It is of course true that in some fed
erations, such as the United States, there is constitutional provision for the
recognition and enforcement of judgments among the constituent units.8
1
2
3
4
5
6
7
8

OJ 1972 L 299/32.
OJ 1978 L 304/50.
OJ 1978 L 304/1.
OJ 1982 L 388/1.
OJ 1989 L 285/1.
OJ 1988 L 319/25
See the note sent by the Commission to the Member States on 22 October 1959, OJ 1978
C 59/3.
US Constitution, Art. V(l).
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However, this is far from universal: in Canada, for example, there is no such
requirement in the Constitution, though the Supreme Court has recently
taken the first steps towards fashioning such a principle.9 For many years,
therefore, Canada got along perfectly well applying the same rules for the
enforcement of judgments between its provinces as were applied to judg
ments from foreign States. Nevertheless, it is easy to see that a simple and
reliable means of enforcing Member State judgments in commercial matters
would contribute significantly to the functioning of the Common Market.
It is interesting to note that the Brussels Convention departs in several
significant ways from the terms of Article 220. First, Article 220 restricts the
benefit of its provisions to nationals of the Member States, while the Conven
tion applies without regard to nationality (though, as we shall see, it does
discriminate significantly between persons domiciled in the Community and
those domiciled outside.) Secondly, Article 220 is concerned merely with the
simplification of the formalities for the recognition of judgments: the Con
vention, on the other hand, goes far beyond this and lays down new rules
both for the recognition of judgments and for jurisdiction. Finally, Article
220 also refers to arbitration awards, but these are expressly excluded from
the scope of the Convention because they are covered by another convention
with much wider membership, the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.

A. Sources of Law

The Convention has been amended whenever new Member States have
joined the Community. This has been not only to accommodate the new
countries, but also to make changes which became necessary as a result of
experience. An amended version of the Convention and Protocol has been
published by the Community in the Official Journal10 and this is the text
normally used by courts and lawyers. There is also a series of official reports
on the original Convention and each of the accession conventions.11 These
are not binding on the European Court or on national courts, but may be
taken into account by them for the purpose of interpreting the conventions.
References to them will be made from time to time in this paper.
9
10
11

De Savoye v. Morguard Investments (1990) 76 DLR (4th) 256.
OJ 1990 C 189/2. This covers amendments up to the 1989 Convention on the Accession
of Spain and Portugal.
For the 1968 Convention, see the Jenard Report, OJ 1979 C 59/1; for the Luxembourg
Protocol, see the Report on the Protocol, also by Jenard, ibid., at 66; for the 1978 Conven
tion on the Accession of Denmark, Ireland and the United Kingdom, see the Schlosser
Report, OJ 1979 C 59/71, at 71; for the Convention on the Accession of Greece, see the
Evrigenis/Kerameus Report, OJ 1986 C 298/1; and for the Convention on the Accession
of Spain and Portugal, see the Report by Cruz, Descantes Real and Jenard, OJ 1990 C
189/35.
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B. Basic Principles

The Brussels Convention is far from being the first convention on the recog
nition and enforcement of foreign judgments. Such conventions are
widespread and many existed between Member States prior to the coming
into force of the Brussels Convention.12 Most conventions of this kind are
based on the principle of indirect jurisdiction. This means that the convention
contains a set of jurisdictional rules; these are not, however, binding on the
court hearing the original case: it is entitled to take jurisdiction under the
provisions of its own law, but if it does not have jurisdiction under the rules
laid down in the convention, its judgment will not be entitled to recognition
and enforcement under the convention. Under this system, therefore, the
court called upon to recognize the judgment must check to ensure that the
court which granted it had jurisdiction according to the principles laid down
in the convention. The last word on such questions rests, therefore, with the
judgment-recognizing court.
This is not the system adopted in the Brussels Convention. It is based on
what is sometimes referred to as the principle of direct jurisdiction. Like the
other conventions, the Brussels Convention contains a list of jurisdictional
rules. In contrast to the other conventions, however, these rules are directly
binding on the judgment-granting court: if it does not have jurisdiction under
the Convention, it cannot hear the case. This applies even if the defendant
has assets in the territory of the judgment-granting court and the plaintiff has
no interest in enforcing the judgment in another Contracting State. On the
other hand, the judgment-recognizing court is, subject to certain excep
tions, 13 precluded from considering whether the judgment-granting court did
in fact have jurisdiction: it must trust it to apply the Convention correctly.14
The result is that, subject to the exceptions mentioned above, there is almost
automatic recognition of judgments among the Contracting States, at least in
so far as questions of jurisdiction are concerned.
It might be thought that the rule precluding any jurisdictional check by
the recognizing court is justified by the fact that the jurisdictional rules are
directly binding on the granting court. However, there is a severe defect in
the scheme of the Convention: the jurisdictional rules are binding on the
granting court only if the defendant is domiciled in a Contracting State of the

12
13
14

See the list in Article 55 of the Brussels Convention.
See Arts. 7-16 and 59.
There is, of course, provision under the Luxembourg Protocol (supra note 11) for courts
of Contracting States to refer questions relating to the interpretation of the Convention to
the European Court. In theory, therefore, disputed questions of law should be settled by
the European Court. In view of this, it might be thought that the requirement that the rec ognizing court cannot check for itself whether the granting court had jurisdiction is quite
reasonable. However, questions of fact cannot be reviewed by the European Court; more
over, many cases never reach the European Court.
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Community. Consequently, if the defendant is domiciled in anon-Contracting
State, the courts of each Contracting State are entitled to take jurisdiction
over him on the basis of their own rules of national law.15 Some of these na
tional rules of jurisdiction are clearly exorbitant by normal standards. For ex
ample, France has a rule that the French nationality of the plaintiff is suffi
cient to confer jurisdiction on its courts;16 Germany has a rule that the pres
ence of property in Germany - even if totally unconnected with the cause of
action - likewise gives jurisdiction to its courts;17 and England has a rule that
the service of a writ on the defendant while he is passing through England is
sufficient ground for jurisdiction.18 All these exorbitant rules are expressly
outlawed in Article 3 of the Convention, but only if the defendant is
domiciled in one of the Contracting States: they continue to apply to de
fendants domiciled outside the Community. As a result, judgments may be
obtained against such defendants on the basis of exorbitant grounds of juris
diction and these judgments are also subject to the rules requiring near-au
tomatic recognition in other Contracting States.
This unfair system contrasts with that applicable in the United States. As
is well known, the United States Constitution requires full faith and credit to
be given to judgments rendered by sister States.19 This is, however, balanced
by the rule that it is unconstitutional for a State to take jurisdiction unless
there are minimum contacts between the defendant, the cause of action and
the forum. This rule, which has been created by the Supreme Court20 on the
basis of the Due Process clause of the Constitution,21 fulfils much the same
function as the jurisdictional provisions of the Brussels Convention. How
ever, the American minimum contacts doctrine applies to foreign-domiciled
aliens as well as to persons who are citizens of, and domiciled in, the United
States.22 In other words, a Frenchman domiciled in France who is sued in
California benefits from the protection of the minimum contacts doctrine in
the same way as a United States citizen domiciled in Texas.23 On the other
15
16
17
18
19
20
21
22
23

Article 4.
Code civil, Art. 14.
Zivilprozeßordnung, Art. 23.
Colt Industries v. Sarlie, [1966] 1 WLR 440; Maharanee o f Bar oda v. Wildenstein,
[1972] 2 QB 283 (CA).
US Constitution, Art. IV(1).
International Shoe Co. v. Washingtom 326 U.S. 310, 66 S. Ct 154, 90 L Ed. 95 (1945).
US Constitution, Amendment XIV.
See, for example, Helicópteros Nacionales de Colombia v. Hall 466 U.S. 408, 104 S.Ct.
1868, 80 L.Ed.2d 404 (1984); Asahi Metal Industry v. Supreme Court o f California 107
S.Ct. 1026, 94 L.Ed.2d 92 (1987).
However, a recent amendment to the US Federal Rules of Civil Procedure permits federal
courts hearing claims under federal law to aggregate the total contacts of a defendant with
the whole United States if that defendant is not subject to the jurisdiction of the general
courts of any State: see Rule 4(k)(2). This contrasts with the position where the defendant
is subject to the jurisdiction of the courts of another State: here only the contacts with the
State hearing the case are taken into account.
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hand, a United States citizen domiciled in Texas who is sued in France, can
not invoke the protection of the Brussels Convention: the French courts can
take jurisdiction over him on the basis of the nationality of the plaintiff; nev
ertheless, such judgments must still be given recognition in other Contracting
States.
When this aspect of the Brussels Convention first became known, it gave
rise to understandable protests. A concession was therefore made by the Con
tracting States: this is found in Article 59 of the Convention, which allows a
Contracting State (for example, the United Kingdom) to enter into a conven
tion on the recognition and enforcement of judgments with a non-Contracting
State (for example, Canada) in which it undertakes not to recognize judg
ments given in other Contracting States against a defendant domiciled or
habitually resident in the other party to the convention (Canada) in those
cases in which the judgment-granting court only had jurisdiction on one of
the grounds expressly outlawed by Article 3 of the Convention.24 In such
cases, the court called upon to recognize the judgment can determine for it
self whether it was granted on one of those grounds. Several such conven
tions have been concluded: for example, there is one between the United
Kingdom and Canada. This exception, though welcome, does not, however,
go far enough to absolve the Community from the charge of judicial chauvin
ism: its nationalistic attitude stands in sad contrast to the more international
ist approach of the United States.

II. Domicile
As will be apparent from the foregoing, domicile is a key concept in the
scheme of the Convention. There are special rules for the determination of
domicile laid down in Article 52. These rules, which apply only to natural
persons (not corporations), state that in order to determine whether a party is
domiciled in the Contracting State whose courts are seised of the matter, the
court applies its internal law. Thus, an English court applies English law to
decide whether a party is domiciled in England;25 an Italian court applies
Italian law to determine whether a party is domiciled in Italy. If a court de
cides that a person is not domiciled within its territory, then in order to de
termine whether he is domiciled in the territory of another Contracting State,
it must apply the law of that State. Consequently, an English court must ap
ply Italian law to determine whether a person is domiciled in Italy.

24
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For certain exceptions see the second paragraph of Article 59.
It will not, however, apply the traditional common law rules of domicile: special rules for
the purpose of the Convention are laid down in sections 41 et seq. of the Civil Jurisdiction
and Judgments Act 1982.
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These rules do not apply to corporations. Article 53 states that the seat of
a legal person, or association of natural legal persons, is to be treated as its
domicile. However, in order to determine that seat, a court always applies its
own law. In other words, an English court would apply English law to decide
whether a corporation is domiciled in Italy.
Whenever a court of a Contracting State is faced with an action covered
by the Convention, its first step must always be to determine the domicile of
the defendant. If the defendant is domiciled within its own territory, its juris
diction is definitively established under the Convention.26 This follows from
Article 2 (first paragraph) of the Convention. In such a case, the court does
not have to consider whether the defendant might also be domiciled in an
other Contracting State. Even if he is, this would not affect its jurisdiction.
If, on the other hand, the court determines he is not domiciled within its
territory, it must then consider whether he is domiciled in any other Con
tracting State. In theory, the court should consider the law of domicile of
each Contracting State to decide whether the defendant is, according to that
law, domiciled in that State. In practice, of course, this will not normally be
necessary, since the facts of the case will make clear whether there is any
possibility of the defendant’s being domiciled in any other Contracting State.
If the court finds the defendant is not domiciled within its own territory, but
is domiciled within the territory of another Contracting State, it is then pre
cluded from taking jurisdiction, unless it has jurisdiction under the rules laid
down in Sections 2-6 of Title 2 of the Convention (Articles 5-18). If, on the
other hand, the court finds that the defendant is not domiciled in any Con
tracting State, it need not normally consider the Convention any further: it
simply applies its own law.
The general rule, therefore, is that the jurisdictional provisions of the
Convention are applicable only if the defendant is domiciled in a Contracting
State. There are, however, certain exceptions to this. Thus the provisions of
Article 16 on exclusive jurisdiction apply irrespective of the domicile of the
defendant: for example, if the proceedings concern rights in rem in land in a
Contracting State, they may not be brought in another Contracting State even
if the defendant is domiciled in a non-Contracting State (or indeed if he is
domiciled in the state of the forum). Article 17, which deals with jurisdiction
agreements, provides a second example. If a jurisdiction agreement which
complies with the formal requirements of Article 17 confers jurisdiction on
the courts of a Contracting State, the courts of other Contracting States
cannot hear the case: the domicile of the defendant is irrelevant.27 A third
example is provided by Article 21, which deals with lis alibi pendens. This
26
27

There are certain exceptions to this: see Arts. 16, 17 and 21 (discussed below).
However, if neither party is domiciled in a Contracting State, the court chosen may de cline jurisdiction; in such a case, a court in another Contracting State may then hear the
action.
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provides that whenever the same cause of action is pending between the
same parties in the courts of two or more Contracting States, any court other
than the one first seised must relinquish jurisdiction. The domicile of the de
fendant is irrelevant.28

III. Scope of the Convention
Under Article 1, the scope of the Convention is limited to civil and commer
cial matters, though it applies whatever the nature of the court or tribunal
hearing the case.29 Thus it does not apply to revenue, customs or administra
tive matters. It is, however, provided by the second paragraph of Article 1
that the Convention does not apply to certain specified matters even though
some of them are clearly civil or commercial. The matters expressly ex
cluded are the following:
1.

2.
3.
4.

the status or legal capacity of natural persons (for example, divorce,
nullity or legitimacy), rights in property arising out of a matrimonial re
lationship, wills and succession;
bankruptcy, including the winding-up of companies or other legal per
sons, judicial arrangements, compositions and analogous proceedings;
social security;
arbitration.

The reason why arbitration was excluded has already been mentioned. As re
gards bankruptcy, it was intended that a special convention would be drawn
up to cover this question, though this has not yet been finalized. The exclu
sion of status, matrimonial property, wills and succession is explained by the
fact that there are very important differences between the laws of the Mem
ber States in these areas and they do not have any significant impact on the
establishment of the Common Market.
If a case falls within one of the excluded areas, the court hearing it is not
bound by the jurisdictional rules laid down in the Convention. On the other
hand, other Member States are not required by the Convention to recognize
the resulting judgment. How is a court to decide whether a case before it falls
within one of these areas? Should it apply its own law or that of another
Contracting State? The European Court has ruled that it should do neither: a
‘European’ definition of the matters included and excluded must be applied.
28
29

Case C-351/89, Overseas Union Insurance v. New Hampshire Insurance, [1991] ECR I3317.
As a result, a civil case would not be excluded merely because it was heard by an admin istrative court; on the other hand, an administrative case would not be brought within the
scope of the Convention merely because it was heard by a civil court.
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This was laid down in LTU v. Eurocontrol,30 in which Eurocontrol, an inter
national air-traffic-control organization with its seat in Brussels, sued LTU, a
German airline, for charges payable for the use of Eurocontrol’s services.
The action was brought in a commercial court in Brussels and LTU chal
lenged the court’s jurisdiction on the ground that the case was not a com
mercial action. The court, however, held that under Belgian law it was com
mercial. Judgment was given against LTU. When Eurocontrol tried to en
force the judgment in Germany, LTU raised the same argument again: it
claimed that the proceedings were of a public-law nature and were conse
quently outside the scope of the Convention.
Eurocontrol argued that the classification of the proceedings should be
based on the law of the judgment-granting State. Since the Belgian court had
already determined that the proceedings were commercial, this would have
meant that the case fell within the scope of the Convention. LTU, however,
argued that the law of the judgment-recognizing State should apply, and it
seems possible that under German law the action might have been regarded
as public. The European Court, however, ruled that principles of Community
law should determine the issue. It then proceeded to lay down a Community
definition of a public-law action: it held that an action does not become pub
lic merely because a public authority is one of the parties; however, if the
public authority was exercising governmental powers and the action arose
out of its exercise of those powers, the matter should be regarded as public.
Since airlines in Europe were obliged to use Eurocontrol’s services and the
obligation to pay the charges was not, therefore, the result of a freely-bar
gained contract, the action in the LTU case was of a public nature; conse
quently, it fell outside the scope of the Convention.
The fact that a judgment is outside the scope of the Convention does not
of course mean that it may not be recognized on some other ground. In a later
case based on almost identical facts, Bavaria Fluggesellschaft Schwabe v.
Eurocontrol,31 the European Court ruled that the Convention did not pre
clude the enforcement of the judgment under the bilateral convention be
tween Belgium and Germany which existed before the Brussels Convention
came into force.32
The use of European rules to determine the scope of the Convention has
both advantages and disadvantages. Its chief disadvantage is that it produces
uncertainty. Since no European definition of any of the concepts exists prior
30
31
32

Case 29/76, [1976] ECR 1541.
Cases 9 and 10/77, [1977] ECR 1517.
Such conventions, which were of the traditional kind, existed between many of the Con tracting States. Under Art. 55 of the Brussels Convention, they were superseded by the
latter, but they continue to apply to matters outside the scope of the Brussels Convention:
Art. 56 of the Brussels Convention. Most of them apply only to civil and commercial
matters, but if that concept is defined differently, there might be certain issues that fall
within their scope but outside that of the Brussels Convention.
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to a ruling by the European Court, the scope of the Convention cannot be de
termined without a reference for such a ruling. This can take up to two years.
Its advantage is that it provides uniformity: if the rules of either the
judgment-granting State or the judgment-recognizing State were applied, a
situation could arise in which State A would be obliged to recognize a judg
ment granted by State B while State B would not be obliged to recognize a
similar judgment granted by State A. This could have been the situation in
the Eurocontrol case if German law had considered the proceedings to be of
a public-law nature. If the test of the judgment-granting State were applied,
Germany would have been required to recognize the Belgian judgment,
while a similar judgment granted by a German court would not have had to
be recognized in Belgium.
So far, however, the European Court has always given a European inter
pretation to the concepts relevant to the scope of the Convention;33 it has
also given such an interpretation to most - but not all - of the other concepts
used in the Convention.34

IV. Special Jurisdiction
In this section we will consider the jurisdictional rules applicable where the
defendant is not domiciled in the territory of the forum, but is domiciled in
the territory of another Contracting State. The assumption in such a situation
is that the defendant is not personally connected with the country where the
court hearing the case is situated; consequently, jurisdiction is justified under
the principles on which the Convention is based only if the cause of action
has a sufficiently strong connection with the territory of the forum. To iden
tify such cases, the Convention has separate provisions for each of the main
kinds of action. The most important will be considered below.

A. Contracts

In matters relating to a contract, the general rule is that the courts for the
place of performance of the ‘obligation in question’ have jurisdiction. This
33

34

See Case 143/78, De Cavel v. De Cavel, [1979] ECR 1055; Case 120/79, De Cavel v. De
Cavel, [1980] ECR 731; Case 133/78, Gourdain v. Nadler, [1979] ECR 733; Case
814/79, Netherlands v. Rüffer, [1980] ECR 3807; Case 190/89, Marc Rich v. Società
Italiana Impianti, [1991] ECR 1-3855; Case C-172/91, Sonntag v. Waidmann, 21 April
1993, The Times (London), 18 May 1993.
See, for example, Case 34/82, Peters v. Zuid Nederlandse Aannemers Vereniging, [1983]
ECR 987; Case 9/87, Arcado v. Haviland, [1988] ECR 1539; Case C-26/91, Handtev.
TMCS, 17 June 1992. For exceptions, see Case 12/76, Tessili v. Dunlop, [1976] ECR
1473; Case 129/83, Zelger v. Salinitri (No. 2), [1984] ECR 2397.
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rule, which is subject to an exception in the case of employment contracts
(considered below), is found in Article 5(1) of the Convention. For the prac
tising lawyer, it is one of the most important in the whole Convention.
This provision gives rise to three main problems. First, when should a
claim be regarded as ‘relating to a contract’ so as to bring it within the terms
of Article 5(1)? Second, what is meant by the ‘obligation in question’? Third,
how is the place of performance of that obligation to be determined?
1. Which Claims Relate to a Contract?
How should a court determine whether a claim relates to a contract? The
common-sense method of doing this is as follows. The first step would be to
consider the plaintiffs pleadings and ascertain whether or not he is framing
his claim in contract. If he is not suing in contract, that should be the end of
the matter. If he is suing in contract, the court should apply its own rules of
conflict of laws35 to determine what the applicable law is. If that law accepts
that a cause of action in contract could exist (provided the appropriate facts
were proved), the court should regard the claim as being in contract.
This common-sense solution has not, unfortunately, been adopted by the
European Court. Instead it has decided that a ‘European’ solution must be
found. This means that if there is any doubt whether a particular claim
sounds in contract or not - for example, if it is in contract in some legal sys
tems and in tort in others - the European Court has to create a rule of Euro pean private law laying down a uniform solution. This rule will then decide
whether or not the claim is to be regarded as contractual for jurisdictional
purposes. Of course, once the question of jurisdiction has been determined,
the court will revert to what was previously referred to as the ‘common-sense
solution’ to decide the actual issue.
The European Court’s method of approaching these matters can best be
illustrated by taking its decision in Handte v. TMCS36 as an example. In this
case, a German company manufactured goods and sold them to a French
company. The latter resold them to a second French company. The goods
were allegedly defective and the question arose whether the sub-purchaser
(the second French company) could bring an action in the French courts di
rectly against the German manufacturer.
The question whether a sub-purchaser can bring an action against the
manufacturer is subject to different solutions in different legal systems. In
many legal systems, the position is that, in the absence of special circum35
36

These are now unified throughout the Community under the Convention on the Law Ap
plicable to Contractual Obligations, signed in Rome in 1980.
Case C-26/91, [1992] ECR 1-3967. For earlier decisions on the matter see Case 9/87,
Arcado v. Haviland, [1988] ECR 1539; and Case 34/82, supra note 34.
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stances, no action can be brought in contract against the manufacturer. In the
common law, this is said to be due to the combined effect of the doctrines of
privity and consideration. If the defective goods cause injury to a person or to
property, an action in tort may exist. However, in the Handte case, there was
no such injury. In these circumstances, many legal systems would give no di
rect remedy against the manufacturer.
According to the Advocate General in the Handte case, French law
adopted a different analysis. At the time in question, it took the view that an
action in contract could be brought by the sub-purchaser against the manu
facturer. It seems that this was based on a theory of implied assignment by
the original purchaser to the sub-purchaser of his contractual rights against
the manufacturer. Consequently, French law, as it stood at the time, granted a
remedy in contract in circumstances in which the law of most of the other
Member States would grant a remedy, if at all, only in tort.37
The facts of the case are not entirely certain, but it seems that the plaintiff
framed his claim in contract. This required the French court to consider what
the ‘obligation in question’ was. Clearly, it was the delivery of goods in
sound condition, but was it the obligation of the manufacturer towards the
original purchaser or that of the latter towards the sub-purchaser? Since the
place of delivery was almost certainly different in the two cases, and may
possibly have been outside France in the former, this was a vital question.
The French court referred it to the European Court.
The European Court, however, did not answer it. Instead it held that
‘European law’ should decide whether the claim was in contract or tort. The
rule it laid down was that a claim cannot be in contract unless there is an
agreement which was freely entered into between the plaintiff and defendant
in the proceedings before the national court. Since there was no direct
agreement between the parties in the Handte case, the proceedings were not
covered by Article 5(1).
The rule laid down by the European Court is impossible to accept, since it
ignores the possibility of assignment, express or implied. There are in fact
many situations in modem law in which a claim in contract may be brought
by one person against another even though there is no direct agreement be
tween them. The holder of a cheque, for example, may sue the maker, even if
there is no direct agreement between them. Such an action is in contract. The
same applies to claims by the holder of a bill of lading against the ship
owner. In this latter case, the European Court itself seems to have recognized
that the claim is in contract.38

37
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According to the Advocate General in the Handte case, the only other Contracting States
to adopt the French approach were Belgium and Luxembourg.
Case 71/83, Tilly Russ v. Nova, [1984] ECR 2417.
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A slightly different example is a claim by a company against a share
holder under a provision in the statutes (articles of association) of the com
pany. In Powell Duffryn v. Petereit?9 it was argued that such a claim cannot
be in contract because the shareholder might not have consented to the provi
sion: it might have been adopted, after he became a shareholder, by an
amendment to the statutes and he might have voted against it. In spite of this,
the European Court held such a claim to be contractual.40 This cannot be
reconciled with the reasoning in Handte.
The result of the judgment in Handte was that the French courts could not
take jurisdiction under Article 5(1). However, in an earlier case, Kalfelis v.
Banque Schroder,41 the European Court held that, for the purpose of the
Convention, all obligations that are not in contract are to be regarded as
falling under Article 5(3), which deals with claims in tort.42 So it would
seem that the French court might have jurisdiction under this latter provision.
Thus, the claim would have to be regarded as being in tort for jurisdictional
purposes, even if it was framed by the plaintiff in contract and might be so
regarded by the applicable law. Moreover, since Article 5(3) gives jurisdic
tion to the courts for the place where the ‘harmful event’ occurred, the
French courts would then be faced with the task of determining what the
harmful event was. This would be no easier than determining what the
‘obligation in question’ was. They would still have to decide whether it was
the delivery of defective goods by the manufacturer to the original purchaser
or by the latter to the sub-purchaser. In the final analysis, therefore, the
European Court’s ruling did not solve the issue, but merely postponed it: un
less the action is settled, the French courts will probably have to make a fur
ther reference. It need hardly be said that such unnecessary complications
and excessive delays are not in the interests of justice.
2. The Obligation in Question
Once it is decided that the action is in contract, the next question is what is
meant by ‘the obligation in question’. According to the European Court, this
is the obligation the breach of which gives rise to the claim.43 Thus if a
German architect undertakes to build some houses in Germany for a Dutch
client and payment of the architect’s fee is to take place in the Netherlands,
an action by the architect against the client for non-payment of the fee cannot
39
40
41
42
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Case C-214/89, [1992] ECR 1-1745.
It said that this was so by virtue of another ‘European’ rule, which applies even if the rel evant national law does not regard the claim as contractual.
Case 189/87, [1988] ECR 5565.
See below.
Case 14/76, De Bloos v. Bouyer, [1976] ECR 1497; Case 266/85, Shenavai v. Kreischer,
[1987] ECR 239. There is an exception to this rule in the case of employment contracts:
see below.
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be brought in Germany under Article 5(1), since the place of performance of
the obligation in question is the Netherlands.44 Likewise, if the houses were
defective, and the client wished to sue the architect, he could not bring the
action in the Netherlands under Article 5(1).
3. The Place o f Performance
The third question is how the place of performance of the obligation is to be
determined. This will normally be clear from the terms of the contract, but if
it is not, it may be necessary to apply a legal presumption. Such a presump
tion may be different in different systems of law. Take the example of a con
tract that requires a sum of money to be paid, but does not specify the place
of payment: under English law, the presumption is that the debtor must seek
out his creditor and pay the debt at the latter’s place of residence.45 Many
Continental systems adopt the opposite presumption. So what law is to be
applied for the purpose of the Brussels Convention?
The European Court has held that the court hearing the case must apply
its rules of private international law to determine the applicable law: the lat
ter will determine the place of performance.46 This solution is entirely in ac
cordance with normal legal principles.
4. Employment Contracts
Employment contracts have caused considerable difficulty. Most legal sys
tems take the view that employees, being in a weak bargaining position, need
special protection. Many countries have special tribunals for hearing indus
trial cases and the normal rule is that jurisdiction is given to the tribunal for
the place where the employee works. Usually this cannot be changed by
means of a jurisdiction agreement.
Although the Brussels Convention has always had special rules to protect
two classes of persons in a weak bargaining position - insured persons and
consumers - it originally contained no such rules on employees. It was origi
nally intended to have special rules on employees, but these were dropped
from the final version. The reason was that the Rome Convention (which
deals with choice of law in contractual matters) was being drafted at the
same time and, since it has special rules on choice of law in employment
contracts, it was thought desirable that jurisdiction should follow choice of
law; consequently, it was decided to defer the adoption of jurisdictional rules
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These were the facts of Shenavai v. Kreischer (above).
The Eider [1893] P. 119 (CA); Robey v. Snaefell Mining Co. (1887) 20 QB 152; Bremer
Oeltransport GmbHv. Drewry [1933] 1 KB 753 (CA).
Case 12/76, Tessiliv. Dunlop, supra note 34.
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on employees until the corresponding choice-of-law rules in the Rome Con
vention were finalized.
Thus when the Brussels Convention was first adopted, it contained no
special provisions on employment contracts and the rules discussed above
applied to such contracts. Moreover, a jurisdiction clause in the employment
contract could give exclusive jurisdiction to the courts of any Contracting
State, even one in which the employee had never worked.47 Although the
European Court never took any action on the latter point, it did create a spe
cial judge-made rule on the application of Article 5(1) to employment con
tracts. It held that, regardless of what the claim was, the ‘obligation in ques
tion’ in an employment contract was always to be regarded as the obligation
of the employee to carry out his work. So courts for the place of work always
had jurisdiction under Article 5(1).48 Thus, for example, if a German com
pany employed someone to work in France, and the latter wished to sue his
employer for unpaid wages, the courts of France would have jurisdiction,
even if the wages were payable in Germany.49
This rule of judge-made law was subsequently adopted by the Con
tracting States in an amendment to the Convention, where it now constitutes
an exception to Article 5(1).50 This provides that in matters relating to indi
vidual contracts of employment, the place of performance is to be regarded
as being the place where the employee habitually carries out his work. If the
employee does not habitually carry out his work in any one country, the em
ployer may be sued in the courts of the place where the business which en
gaged the employee ‘was or is now situated’. These rules cannot be changed
by a jurisdiction agreement, unless it is entered into after the dispute has
arisen or it is invoked by the employee, not the employer.51
This new provision, it will be seen, has two prongs. Under the first, ju 
risdiction is given to the courts for the place in which the employee habitu
ally works. This is done by means of a fiction: the place where the employee
habitually works is deemed to be the ‘place of performance of the obligation
in question’. This applies irrespective of whether the employee is the plaintiff
or defendant and irrespective of whether the claim relates to the work or to
some other obligation, such as payment of the employee’s salary.
As the word ‘habitually’ makes clear, it is not necessary that all the work
should be performed in one place. As long as the employee habitually works
within the country concerned, it is irrelevant that the claim arose while he
was temporarily employed elsewhere.
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See Case 25/79, Sanicentral v. Collin, [1979] ECR 3423.
Case 133/81, Ivenel v. Schwab, [ 1982] ECR 1891.
Ibid.
See Article 4 of the 1989 Accession Convention.
Article 17, last paragraph, as amended by Article 7 of the 1989 Accession Convention.
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If the employee does not habitually work in any one country, the first
prong of the exception no longer applies and the second comes into play.
However, this operates only when the employee sues the employer: it cannot
be used by the employer to sue the employee. It allows the employee to sue
the employer in the courts for the place where the business through which he
was employed was situated. If the location of that business has been changed,
the employee may sue where it was situated when the contract of employ
ment was made or where it is situated at the time when the action is brought.
The new provisions on employment contracts have not yet come before
the European Court for scrutiny. There is, however, a case which, though it
was decided under the old law, is of relevance under the new provisions.
This is Mulox v. Geels ,52 a case in which the employer was an English com
pany and the employee, though domiciled in the Netherlands, was resident in
France. The employee acted as a sales representative for the employer in
Germany, Denmark and a number of other Continental countries. Originally
his sales territory did not include France, but later it was extended to cover
that country as well. He used his French residence as his office and that was
his base for his selling activities. It was from there that he went out on sales
trips and it was to that base that customers were invited to send correspon
dence.
He was eventually dismissed and he brought an action against the em
ployer in the French courts. Did Article 5(1) give them jurisdiction? Though
the amendment to Article 5(1) was not in force at the time of the case, the
judge-made rule mentioned above53 was applicable. Consequently, the issue
was the same as it would have been if the new text had been in force: where
did the employee work? The answer could depend on what one regarded as
his real work: if visiting customers was what really mattered and the office
activities were mere backup, one would not regard France as being the place
of work. If, on the other hand, one looked at his activities as a whole, one
might feel that, since they were centred in France, that was his real place of
work.
The European Court held that the test was where the employee princi
pally carried out his obligations towards his employer. Though it was for the
national courts to decide this, the European Court gave a strong hint that, on
the facts of the case, France was the real place of work. It seems, therefore,
that under both the old rule and the new rule, the place where the employee
has his base will be the place where he is regarded as habitually working.
It is of interest that the Advocate General briefly considered the amended
version of Article 5(1) and said that in applying it one should make a
‘determined effort’ to identify a principal or habitual place of employment in
52
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order to bring the case under the first prong of the exception, rather than al
lowing it to be decided by the second, which he regarded as unsatisfactory
since it could lead to the application of a system of law having little connec
tion with the dispute.

B. Maintenance

Although marriage and divorce are outside the scope of the Convention,54
maintenance is covered. Moreover, Article 5(2) contains provisions granting
special jurisdiction in maintenance actions. The policy behind these is to as
sist the maintenance creditor, normally the wife or child of the maintenance
debtor. Article 5(2) states that the maintenance creditor can sue in the coun
try where she is domiciled or in the country where she is habitually resident
or, if the claim is ancillary to proceedings concerning the status of a person
(normally proceedings for divorce), in the court which, according to its own
law, has jurisdiction to entertain those proceedings (unless that jurisdiction is
based solely on the nationality of one of the parties). Since the maintenance
creditor can also sue the maintenance debtor in the courts of his domicile,55
it will be seen that she has a wide choice of courts in which to bring her
action.

C. Tort

As was mentioned previously, the question whether, for jurisdictional pur
poses, a claim is to be regarded as being in tort is to be determined according
to a rule of ‘European law’. Moreover, since all obligations not classified as
contractual are to be regarded as covered by Article 5(3),56 that provision
also covers quasi-contract and unjust enrichment.
The rule laid down in Article 5(3) is that the courts having jurisdiction are
those for the place where the ‘harmful event’ occurred. This phrase is delib
erately vague and the European Court has had to interpret it. The first case in
which this occurred was Bier v. Mines de Potasse ,57 a case in which a Dutch
nurseryman sued a French mining company in the Netherlands. The latter
had poured waste matter into the Rhine and this polluted the river to such an
extent that the water drawn by the plaintiff for his flowerbeds would have
killed the plants if it had not been subjected to a special purification process.
The proceedings were brought to recover the cost of purification.
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The alleged wrongful act of the defendant, the pouring of the pollutant
into the river, took place in France. The harm suffered by the plaintiff oc
curred in the Netherlands. The plaintiff argued that the ‘harmful event’ was
the loss suffered by him, while the defendant claimed that it was the alleged
wrongful act. The Court ruled that it could be either of these: the plaintiff
could bring his action either in the courts for the place where the defendant
acted or in those for the place where the loss occurred. This generous rule
should be particularly valuable to plaintiffs in product-liability actions, since
it could allow a person injured by a defective product to bring action either
where it was manufactured or where the injury took place.
In a later case, Dumez v. Hessische Landesbank, 58 the European Court
imposed a limitation on this rule. A German bank had allegedly caused harm
to the German subsidiary of a French company. As a result, the subsidiary
became bankrupt and the parent suffered loss as a consequence. The parent
then sued the bank in France and claimed that the French courts had jurisdic
tion under Article 5(3). The European Court, however, held that the rule laid
down in Bier v. Mines de Potasse applies only to harm directly suffered as a
result of the wrongful act. The direct harm in the Dumez case had of course
been suffered in Germany by the subsidiary, that suffered by the parent was
indirect; consequently, the French courts had no jurisdiction under Article
5(3).
Further problems arise with regard to defamation. These are illustrated by
Shevill v. Presse Alliance SA , 59 a case pending before the European Court,
which concerned a person domiciled in England who was working in France
for a French company. A French newspaper, France Soir, alleged that she
and her employer were involved in laundering drug money in Paris. She and
the employer sued the newspaper in England for libel. Its circulation in
France was approximately 200,000; in England something in the region of
250 copies were sold, and there was no evidence that anyone who had read
the article knew the plaintiff. Nevertheless, the English courts held that they
had jurisdiction under Article 5(3).
Since the copies of the newspaper sold in England were sent there by the
defendants, their wrongful act took place in England. The case does not
therefore involve the problem that arose in the Bier case, but is rather con
cerned with the situation where the defendant acts in a number of different
jurisdictions. It could be argued that in such a case the proceedings should be
brought in the place where the principal act took place, which in the Shevill
case would have been France. Otherwise it would be possible for the plaintiff
in a defamation case to sue in each country in which copies of the newspaper
were sold, even if the number was very small. At the time of writing, the
58
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European Court has not given judgment, though the Advocate General has
given his opinion: in his view, the English courts had jurisdiction with regard
to damage flowing from sales in England.60

D. Damages in Criminal Proceedings

In some legal systems it is possible for a criminal court, when hearing a crim
inal case, to award civil damages against the accused in favour of the victim.
Such a judgment is covered by the Convention, notwithstanding the fact that
it was given in criminal proceedings. Moreover, under Article 5(4) any court
hearing the criminal case automatically has jurisdiction under the Convention
to deal with the civil claim if it has such jurisdiction under its own law.

E. Branches, Agencies and Other Establishments

Article 5(5) grants jurisdiction, in a dispute arising out of the operations of a
branch, agency or other establishment, to the courts for the place in which
the branch, agency or other establishment is situated. This applies where a
person or company domiciled in one Contracting State has a branch, agency
or other establishment in another Contracting State. Two questions arise:
what constitutes a branch, agency or other establishment, and when are pro
ceedings to be regarded as arising out of its activities?
7. What Constitutes a Branch, Agency or other Establishment?
For Article 5(5) to apply, the proceedings must be brought against the parent,
not the branch. If the branch has separate legal personality and the action is
brought against it, Article 5(5) would be inapplicable. However, since the
branch would normally be domiciled within the territory of the forum, it
would be unnecessary to resort to Article 5. Normally, the branch must be
subject to the control of the head office.61 According to the European Court,
three requisites must be present:
(i) there must be a place of business with an appearance of permanency;
(ii) that place of business must have a management; and
(iii) it must be materially equipped for business.62
The branch must also hold itself out as an extension of the parent company.
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The European Court has held that an independent representative is not
normally to be regarded as an agent for the purposes of Article 5(5). This
was in Blanckaert and Willems v. Trost, 63 a case in which a Belgian com
pany appointed a sales representative in Germany to sell their product. The
German representative was not an employee of the parent company and was
free to organize the main aspects of his work, and to decide on his hours of
work, without the head office being able to give him instructions in this re
gard. He was also free to represent competitors and he had no effective say in
the conduct of the business: he merely passed orders back to the head office,
which was responsible for filling them. On these facts, the European Court
held that the representative was not an agent of the company for the purpose
of Article 5(5).
In a more recent case, however, the European Court has held that what is
important is not only the actual situation, but also the way in which the enti
ties in question hold themselves out to persons dealing with them. In this
case, the Court held that a parent company could constitute a branch, agency
or other establishment of its subsidiary if it held itself out to third parties as
acting on behalf of the subsidiary.64
2. What Disputes are Covered?
Article 5(5) applies only to disputes arising out of the activities of a branch,
agency or other establishment. The European Court has never fully defined
what disputes are to be regarded as so arising, but in Somafer v. SaarFerngas65 it gave three examples. The first concerns local management op
erations, for example relating to the renting of a building or employment of
local staff; the second relates to transactions entered into by the local office
and to be performed in the State in which that office is situated; and the third
concerns torts resulting from activities by the local office in the place where
it is situated. What is remarkable about all three examples is that the courts
of the place where the local office is situated would almost always have ju 
risdiction on other grounds in these situations. An employment contract with
local staff would be covered by Article 5(1); an agreement to rent or buy of
fice space would be covered by Article 16(1); contracts entered into by the
local office and to be performed in the State in question would be covered by
Article 5(1), and torts resulting from activities by the local entity would be
covered by Article 5(3). Unless the European Court is prepared to be more
generous in its interpretation of the activities covered by Article 5(5), that
provision is unlikely to be very important.
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V. Jurisdiction Agreements
Jurisdiction agreements are covered by Article 17 of the Convention. This is
another key provision, since these agreements are of great importance in in
ternational business transactions.
Most jurisdiction agreements have two aspects: on the one hand, they
purport to give jurisdiction to the court chosen; on the other hand, they usu
ally give exclusive jurisdiction to that court: all other courts are excluded.
The first aspect will be referred to as the ‘jurisdiction-conferring’ aspect and
the second as the ‘jurisdiction-depriving’ aspect. Of course, not every juris
diction agreement will have these two aspects: it all depends on the wording
of the clause and the intention of the parties.
Article 17 takes account of both aspects. However, its scope is different
in the two cases. With regard to the jurisdiction-conferring aspect, Article 17
applies only if one of the parties - not necessarily the defendant - is domi
ciled in one of the Contracting States. If this condition is fulfilled, Article 17
provides that the court or courts chosen shall have exclusive jurisdiction,
provided that the jurisdiction agreement satisfies the formal requirements
laid down in Article 17. In so far as the agreement seeks to deprive other
courts of jurisdiction, on the other hand, the requirement of domicile is ab
sent: irrespective of the domicile of the parties, a jurisdiction agreement giv
ing exclusive jurisdiction to the courts of one Contracting State automatically
deprives the courts of all other Contracting States of jurisdiction, unless the
court chosen has declined jurisdiction. It will be entitled to decline jurisdic
tion only if it is not required to take jurisdiction under the Convention; con
sequently, if either of the parties to the contract is domiciled in a Contracting
State, and if the agreement is in favour of the courts of a Contracting State,
the courts chosen are obliged to hear the case and the courts of all other
Contracting States are precluded from doing so. If, on the other hand, neither
of the parties is domiciled in a Contracting State, the court chosen is not
obliged to hear the case (unless it has jurisdiction on some other ground un
der the Convention). Whether or not it does so will depend on its national
law. If it decides to hear the case, all other courts must decline jurisdiction; if
it does not hear the case, other Contracting States will be free to hear it if
they have jurisdiction.
Article 17 applies only when the court chosen is a court of a Contracting
State. What is the situation where the courts of a non-Contracting State are
chosen? The Convention is silent on this. If read literally, it could be argued
that a court which would otherwise have jurisdiction under the Convention for example, a court in the country in which the defendant is domiciled would be obliged to hear the case even if the parties have given exclusive ju 
risdiction to the courts of another (non-Contracting) State. However, one
cannot believe that the European Court would interpret the Convention in so
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chauvinistic a way: although the Community ignores the interests of third
countries in some situations, it is unlikely that the European Court would ac
cept that jurisdiction agreements in favour of third countries should be de
prived of all effect. It is probable, therefore, that national law would be per
mitted to decide what effect would be given to such agreements. In other
words, Community law would not preclude national courts from declining
jurisdiction in favour of the court chosen, even if that court were in a nonContracting State.

A. Formal Requirements

The formal requirements for jurisdiction agreements laid down by Article 17
have evolved considerably with successive versions of the Convention.66
Originally they were simple: the agreement had either to be ‘in writing’ or
‘evidenced in writing’. These requirements still exist and are found in subparagraph (a) of the first paragraph of Article 17. In the most recent version
of the Convention, however, there are two further sub-paragraphs which lay
down alternatives. Sub-paragraph (b) states that the agreement will be valid
if it is ‘in a form which accords with practices which the parties have estab
lished between themselves’ and sub-paragraph (c) provides that, in
‘international trade or commerce’, it will be valid if it is ‘in a form which ac
cords with a usage of which the parties are or ought to have been aware and
which in such trade or commerce is widely known to, and regularly observed
by, parties to contracts of the type involved in the particular trade or com
merce concerned.’
Sub-paragraph (b) appears to have been derived from a statement by the
European Court in the case of Segoura v. Bonakdarian ,67 in which the Court
said that if an oral agreement regarding jurisdiction forms part of a continu
ing trading relationship between the parties and if it were established that the
dealings as a whole between the parties were governed by general conditions
containing a choice-of-jurisdiction clause, that clause would be binding on
the parties, since it would be contrary to good faith for either of them to deny
that he had agreed to it.
Sub-paragraphs (b) and (c) have not so far come before the European
Court for interpretation. However, there are a significant number of cases
interpreting what is now sub-paragraph (a), which was originally the only
provision in Article 17. In Colzani v. RUWA,68 the European Court consid
ered the following question:
66
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A contract is made on the business notepaper of one of the parties. It is
entirely contained on the front of the sheet; the back of the sheet contains the
party’s standard terms and conditions, one of which is a jurisdiction clause.
There is no reference in the body of the contract or on the front of the sheet
to the terms and conditions on the other side.
Is the jurisdiction clause binding? This is as much a question of consent
as of form: did the other party consent to what was written on the back of the
sheet of paper? The European Court could have referred this question to na
tional law. However, it did not do so: it laid down a uniform rule that such a
clause is not binding unless there is an express reference in the body of the
contract to the provisions on the back of the sheet.
A second case, decided at the same time, is Segoura v. Bonakdarian .69
Here the European Court considered the following:
The parties enter into an oral contract for the sale of goods. No mention
of a jurisdiction clause is made. When the goods are delivered, the seller
hands the buyer a document which states on the front that the sale and deliv
ery take place subject to the conditions on the reverse. On the back of a doc
ument a number of conditions are printed, one of which is a jurisdiction
clause.
The European Court held that this again does not satisfy the requirements
of the Convention, unless the buyer expressly assents to the document by
signing it or agreeing in writing. Moreover, the Court made clear that the
position would be the same if the seller stated in the original oral contract
that he wished to rely on his general conditions of sale.
These two cases show that the European Court, at least at the time in
question, had a policy of interpreting the formal requirements of Article 17 in
a strict way. However, even in its original form, Article 17 was not restricted
to the requirement that the contract must be in writing: it was also possible
for it to be evidenced in writing. This requirement was interpreted by the
European Court in Berghoefer v. ASA.10 The facts in this case were some
what similar to those in Segoura, but there was a vital difference. In
Berghoefer, the parties agreed orally that the courts of a particular part of
Germany would have jurisdiction. Subsequently, the plaintiff wrote to the de
fendant confirming that this had been agreed. The defendant received the let
ter but never replied. The European Court held that, in such a situation,
Article 17 is satisfied: there was an oral agreement which had been con
firmed in writing.
This case may be distinguished from Segoura v. Bonakdarian since in the
Segoura case the parties may have agreed that the seller’s general conditions
would apply but, though these conditions did in fact contain a jurisdiction
69
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clause, there was no express or specific agreement between the parties on
this point. Consequently, when the written confirmation was delivered to the
seller, this was not sufficient to comply with the requirements of Article 17:
there may have been confirmation in writing, but there was no prior oral
agreement. In the Berghoefer case, on the other hand, there was an express
oral agreement regarding jurisdiction. In such a situation, all that was needed
was for one party to put it into writing and communicate it to the other. The
Court therefore held that ‘if it is actually established that jurisdiction has
been conferred by express oral agreement and if confirmation of that oral
agreement by one of the parties has been received by the other and the latter
has raised no objection to it within a reasonable time thereafter’ it would be a
breach of good faith for the latter party subsequently to contest the applica
tion of the oral agreement.71 The Court held that, in the circumstances of the
case, it was not necessary to consider whether, and to what extent, objections
raised by the other party to the written confirmation could be taken into con
sideration.

B. Validity

What law determines whether a jurisdiction clause is valid? This question
came before the European Court in Elefanten Schuh v. Jacqmain,72 a case
concerning an employment contract between a German employer and a
Belgian employee. The contract contained a clause conferring jurisdiction on
a German court. The employee brought proceedings before a Belgian court
and argued that the whole contract, including the jurisdiction clause, was
void under Belgian law since there was a mandatory requirement that all em
ployment contracts should be in the official language of the part of Belgium
where the work was to be performed. As the work was to be performed in the
Dutch-speaking part of Belgium, the contract should have been in Dutch.
The European Court, however, held the clause valid. It implicitly classified
the Belgian requirement as relating to form, and stated that Article 17 itself
lays down all the necessary formal requirements for jurisdiction agreements:
Member States are not free to lay down any additional such requirements.
This decision could have had serious consequences for Belgium’s lin
guistic policy, since the employee would not have been able to enforce his
rights in Belgium and, if he had gone to a German court, the latter might
have disregarded the Belgian rules on language.73 It is easy to understand
that the European Court would not countenance national rules on form which
71
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apply expressly to jurisdiction agreements. However, the same objection
does not apply to formal rules of a general kind such as the Belgian rule that
all employment contracts had to be in a particular language. Enforcing such a
rule would not have undermined the objectives of the Convention. As was
mentioned previously, Article 17 has now been amended to deal expressly
with employment contracts;74 nevertheless, the same problem could arise
with other kinds of contracts.
The Elefanten Schuh case leaves open the question of validity on grounds
other than form. This should be decided according to the system of national
law applicable to determine the validity of the contract under the choice-oflaw rules of the forum. Since the coming into force of the Rome Convention
on the Law Applicable to Contractual Obligations,75 these choice-of-law
rules are, in general, the same for all Contracting States. However, the Rome
Convention does not apply to jurisdiction agreements;76 consequently, the
pre-existing national rules will remain applicable. The suggestion put for
ward by Advocate General Slynn in the Elefanten Schuh case77 that the law
of the chosen forum should determine the validity of the jurisdiction agree
ment is not consistent with the normal principles of private international law.

C. Relationship with Article 5(1)

Since Article 5(1) gives jurisdiction to the courts for the place of perfor
mance of the relevant obligation under the contract, a contractual clause des
ignating that place could be regarded as having the effect of a jurisdiction
clause. Does this mean that it must comply with the formal requirements of
Article 17? This question arose in Zelger v. Salinitri (N o .l)f^ which con
cerned payment of a debt under a contract between an Italian and a German.
In the absence of agreement as to the place of payment, the debt would, un
der both Italian and German law, have been payable in Italy. The German,
however, claimed that there was an oral agreement that it would be paid in
Germany. He brought suit in Germany, claiming that the German courts had
jurisdiction under Article 5(1). The Italian argued that the oral agreement
could not operate to confer jurisdiction on the German courts unless it com
plied with the formal requirements of Article 17; otherwise, he said, the pol
icy of Article 17 could be frustrated.
The European Court rejected this argument. It will be clear from the
analysis given previously, that an agreement as to the place of performance
74
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fulfils only one of the functions of a jurisdiction agreement: although it oper
ates to confer jurisdiction on the courts for the place where performance is to
occur, it does not deprive other courts of jurisdiction. In view of this distinc
tion, the European Court was right in rejecting the defendant’s argument.

D. Agreements for the Benefit of Only One Party

The fifth paragraph of Article 17 states that if a jurisdiction agreement was
concluded for the benefit of only one of the parties, that party retains the
right to bring proceedings in any other court which has jurisdiction by virtue
of the Convention. This provision is concerned solely with the jurisdictiondepriving aspect of a jurisdiction agreement. That aspect of the agreement is,
therefore, inapplicable with regard to the party for whose benefit the agree
ment was made. The result is that if X and Y enter into a jurisdiction agree
ment which provides that X may sue Y in the courts of State A, but confers
no similar right on Y, X would not be precluded from suing Y in the courts
of any other Contracting State having jurisdiction under the Convention.
One-sided jurisdiction clauses are fairly common in certain types of con
tract, for example international loan agreements, where it is often stated that
the lender (the bank) may sue either in the courts chosen or in any other
courts having jurisdiction, while the borrower may sue only in the courts
chosen. The provisions in the fifth paragraph of Article 17 were presumably
included in order to make clear that clauses of this kind are permissible under
the Convention.
The fifth paragraph does not specify what is to be regarded as a clause
concluded for the benefit of only one of the parties, and in Anterist v. Crédit
Lyonnais ,79 it was argued that any clause which designates the courts of the
domicile of one of them should automatically be regarded as being for the
benefit of that party only. The European Court had no hesitation in rejecting
this unmeritorious argument. In reaching its conclusion it held that what is
now the fifth paragraph of Article 17 (then the third paragraph) must be in
terpreted in such a way as to respect the parties’ common intention. The
common intention to confer an advantage on one of them must, the Court
said, be clear from the terms of the jurisdiction clause or from all the evi
dence to be found therein or from the circumstances in which the contract
was concluded.
The Court also said that a clause would be regarded as being for the bene
fit of only one party if it gave that party a wider choice of courts than the
other. If taken at face value, this could have absurd consequences. Assume,
for example, that the clause provides that X may sue Y only in the courts of
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either State A or State B, while Y may sue X only in the courts of State A. If
one applies the Court’s dictum, such a clause would have to be construed as
being for the benefit only of X; therefore, X could also sue Y in the courts of
any other Contracting State having jurisdiction, for example State Z. Y, on
the other hand, could sue X only in the courts of State A.
There could be no possible reason for distorting the parties’ agreement in
this way; moreover, such a result would be contrary to Article 17: though it
may give greater benefits to X than to Y, such a clause cannot be regarded as
being for the sole benefit of X, since it gives Y some benefits as well. One
should therefore regard the Court’s statement as not to have been intended to
apply to situations such as that considered above.

E. Non-exclusive Clauses

While most jurisdiction clauses have both judgment-conferring and judg
ment-depriving aspects, the parties may sometimes agree that jurisdiction
will be non-exclusive. For example, they may say that the parties may sue in
the courts of State A, but this will not preclude proceedings in the courts of
any other State having jurisdiction under the Convention. Where such
clauses apply only to proceedings brought by one of the parties, they would
be covered by the fifth paragraph of Article 17. Where they apply equally to
both parties, however, such clauses have given rise to much dispute. The ob
vious and common-sense solution would be to enforce them according to
their terms. The obstacle to such a solution is the wording of Article 17, the
first paragraph of which states,
if the parties ... have agreed that a court or the courts of a Contracting State are to
have jurisdiction ... that court or those courts shall have exclusive jurisdiction.

In view of this, some have argued that an expressly non-exclusive clause is
nevertheless to be treated as exclusive;80 while others have maintained that a
non-exclusive clause is outside the scope of Article 17 and therefore of no
effect.81 Both interpretations are misguided. The correct interpretation, it is
suggested, is that the words quoted merely establish a presumption that juris
diction agreements are to be regarded as exclusive unless they clearly pro
vide otherwise.82 Expressly non-exclusive jurisdiction clauses should be re
garded as valid but non-exclusive.83
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F. W hether Contractual

Article 17 applies only where the parties ‘have agreed’ that a particular court
or courts are to have jurisdiction. This means that the jurisdiction clause must
be contractual.84 In Powell Duffryn v. Petereifi5 the European Court held
that a jurisdiction clause in the articles of association of a company is to be
regarded as contractual. This is the case in the law of most Contracting States
but not, it seems, in all. It was argued in the Powell Duffryn case that the
question should be decided according to the relevant national law. The Euro
pean Court, however, rejected this in favour of a ‘European’ solution: irre
spective of the relevant national law, a jurisdiction clause in the articles of
association of a company is to be regarded as contractual for the purpose of
Article 17.

VI. Concurrent Proceedings and Conflicting Judgments
One of the policies of the Convention, a policy much emphasized by the
European Court, is to avoid conflicting judgments. A number of provisions
have this as their objective, Article 21 being the most obvious. This provides
that where proceedings with the same cause of action and between the same
parties are brought in the courts of different Contracting States, any court
other than the court first seised must of its own motion stay its proceedings
until such time as the jurisdiction of the court first seised is established. Once
this occurs, all other courts must decline jurisdiction in favour of that court.
It will be noted that this provision makes no attempt to establish which of
the competing courts would constitute the most convenient and appropriate
forum for trial of the proceedings. The Anglo-American doctrine of forum
non conveniens finds no place in the Convention. However, what it loses in
flexibility it gains in certainty: the authors of the Convention clearly pre
ferred a crude but clear provision to one that could be interpreted in different
ways. Unless two conflicting courts are seised on the same day, Article 21
would appear to provide a clear rule as to which should prevail. In spite of
this, however, it gives rise to a number of problems of interpretation. These
are the meaning of ‘the same cause of action’, the meaning of ‘between the
same parties’ and the meaning of ‘being seised’.
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A. The Same Cause of Action

This problem came before the European Court in Gubisch Maschinenfabrik
v. Palumbo,86 a case concerning a contract for the sale of goods between a
German seller and an Italian buyer. The seller sued the buyer in Germany for
the price of the goods; the buyer subsequently sued the seller in Italy for
rescission of the contract. It was argued in the Italian proceedings that Article
21 applied and that the Italian court should decline jurisdiction in favour of
the German court. This depended upon whether the two sets of proceedings
were to be regarded as involving the same cause of action, a concept which
the European Court held must be given a Community-law meaning. Since the
purpose of the German action was to give effect to the contract and that of
the Italian action was to deprive it of effect, the latter action could have been
brought as a defence to the former. If the two sets of proceedings had been
allowed to continue, they clearly could have resulted in irreconcilable judg
ments. Consequently, the European Court held that they involved the same
cause of action: the Italian court had to give up jurisdiction.

B. The Same Parties

What is the position where the parties are partly the same: assume, for ex
ample, that A and B sue C and D in State X, while A and E subsequently sue
D and F in State Y? The European Court considered this question in The
Maciej Rataj (The Tatry),87 an Admiralty case referred by a court in
England: it held that where some but not all of the parties to the second ac
tion are the same as the parties to the first action, Article 21 applies only to
the extent to which the parties are the same; consequently, in the example
given above, the court in State Y, being the court seised second, would be
required to stay the proceedings (or decline jurisdiction) with regard to A and
D, but could allow the action to continue with regard to E and F.88 The court
in State Y would be permitted (but not required) to stay the latter proceed
ings as well: this could be done under Article 22, which permits a court
seised second to stay related proceedings, even if the parties are not the
same.
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C. When is a Court Seised of a Case?

In Zelger v. Salinitri (No. 2)%9 the European Court held that, in order to de
termine at what moment in the procedure a court is seised of a case, one must
apply the lex fori of that court. Thus if the contest is between a German court
and an Italian court, German law decides when the German court is seised
and Italian law decides when the Italian court is seised.
Zelger v. Salinitri (No. 2) revealed a dangerous trap for plaintiffs. The ac
tion was brought by a German against an Italian. The German wanted the
case to be heard by a German court, but, if that were not possible, he would
have preferred it to be heard by an Italian court than not to be heard at all.
The difficulty he faced was that it was uncertain whether the German courts
had jurisdiction or not: by the time this issue was resolved - a reference to
the European Court can take up to two years - the period of limitation under
Italian law might have expired. Consequently, if the European Court had
ruled that the German courts had no jurisdiction, it might have been too late
to bring alternative proceedings in Italy. To prevent this, the plaintiff com
menced a second set of proceedings in Italy while the German proceedings
were still pending.
To explain what happened next it is necessary to say something about the
procedure for the service of a writ (or other document commencing pro
ceedings). Unlike the position in common-law countries (where the plaintiff
or his lawyer serves the writ on the defendant), German procedure requires
the documents necessary for the commencement of proceedings to be lodged
with the court: a court officer will then serve them on the defendant. Where
the defendant resides in another country, the procedure under the Hague
Service Convention90 applies if the other country is a party to the Conven
tion. Under that procedure, the plaintiff lodges the document with the ap
propriate official in the country where the action is being heard (Germany)
and it is transmitted through diplomatic channels to the relevant authority in
the country in which the defendant resides (Italy). It is served there by an of
ficial. Since Italy was a party to the Convention, this was the procedure fol
lowed by the plaintiff in bringing the proceedings in Germany.
Italian procedure is similar to that in Germany. Consequently, when the
plaintiff decided to bring ‘back-up’ proceedings in Italy, the documents for
those proceedings were lodged with the relevant official in Italy for service
on the defendant. Although the documents for the Italian proceedings were
lodged in Italy some four months after those for the German proceedings
were lodged in Germany, they were actually served first. This was no doubt
because of the delay caused by sending them through diplomatic channels.
89
90

Supra note 34.
The Hague Convention of 15 November 1965 on the service abroad of judicial and extra
judicial documents in civil or commercial matters.

258

T revor C. H artley

The result was ironic: the European Court eventually held that the German
courts did indeed have jurisdiction,91 but, in subsequent proceedings,92 it
held that the Italian courts were seised first. The German plaintiffs protec
tive writ proved his undoing.
In most Contracting States the moment when the court is seised is when
the writ is served. When the United Kingdom acceded to the Convention, it
was thought that English law was different: the date on which the writ was
issued was thought to be the crucial moment.93 This was mainly because the
issuance of the writ is the crucial moment for determining whether the action
has been brought within the period of limitation. However, despite a lower
court decision to the contrary,94 the Court of Appeal has decided to adopt the
date of service in order to fit in with the other Member States.95 The result is
that in all, or almost all, Member States the date of service is now the crucial
date.

D. Multi-party Proceedings

It sometimes happens that the same event or set of events generates a number
of lawsuits between different parties. The destruction of an aircraft with
many passengers or the sinking of a ship with cargo owned by many persons
are examples. In such cases the plaintiffs may often sue in different jurisdic
tions. The plaintiffs will be different in the different actions; the defendant
may be the same, though this will not always be the case: insurers may, for
example, be joined in some actions but not in others. However, in all the
proceedings the essential question may be the same: for example, what was
the cause of the accident?
In such a situation, it would be desirable if all the actions could be
brought before the same court. A great deal of time and expense could then
be saved: once the essential issue is determined, most of the claims could
probably be settled. Moreover, the possibility of conflicting judgments - that
is to say judgments based on conflicting premises - could be avoided.
Various provisions in the Convention help to make this possible. Article
6 allows related actions to be heard together by the same court. The first
paragraph states that where there are two or more defendants, the proceed
ings against all of them may be heard in the courts for the place where any
one of them is domiciled. In Kalfelis v. Banque Schroder,96 the European
91
92
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94
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Court held that this provision applies only where the claims against the dif
ferent defendants are related in such a way that it is expedient to hear them
together to avoid the risk of irreconcilable judgments.
Article 6(2) provides that in an action on a warranty or guarantee or in
any other third party proceedings, the court seised of the original proceedings
may also hear the additional action, unless the original proceedings were in
stituted solely with the object of creating jurisdiction over the defendant in
the third party proceedings.
These provisions remove some of the jurisdictional obstacles to consoli
dating multi-party proceedings. This is further buttressed by Article 22, men
tioned previously, which applies where there are concurrent proceedings of a
related nature.97 It gives all courts other than the court first seised the power
(but not the duty) to stay the proceedings before them to await the outcome
of the action in the court first seised. It is moreover provided by the second
paragraph of Article 22 that, where the law of the court first seised permits
the consolidation of related actions and where that court would have juris
diction over the proceedings pending before the other courts, the latter may
decline jurisdiction. This will provide a strong incentive for the parties to
consolidate the proceedings before the court first seised.

VII. Recognition and Enforcement of Judgments
Most conventions on the recognition and enforcement of judgments lay down
detailed rules as to the conditions that must be fulfilled for recognition and
enforcement to take place. The Brussels Convention, however, adopts a dif
ferent principle. It proceeds on the assumption that all judgments granted by
a court in a Contracting State which are within the subject-matter scope of
the Convention will be recognized in all other Contracting States. Having es
tablished that principle, it then lays down certain exceptions as to when a
judgment will hot be recognized. These will be discussed below. Before we
do so, however, it should be mentioned that the Convention expressly states
in Article 25 that a ‘judgment’ means any judgment given by a court or tri
bunal of a Contracting State, whatever it may be called. This means that any
decree, order, decision or writ of execution granted by any judicial body in a
Contracting State is covered by the Convention.
There is no rule in the Convention that a judgment must be final before it
can be enforced. It is, however, stated in Article 30 that the court asked to
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recognize the judgment may stay the proceedings if an ‘ordinary’ appeal
against it has been lodged.98
There are also no rules expressly providing for non-recognition on
grounds of fraud. Moreover, Article 29 states that in no circumstances may a
foreign judgment be reviewed as to its substance. In view of this it is unlikely
that fraud would be regarded as constituting a ground of non-recognition,
though there may be situations in which a court would regard it as being
contrary to its public policy to recognize a judgment obtained by fraud.
(Public policy is expressly set out as a ground of non-recognition by Article
27(1).) In England, it has been held that the public policy exception in
Article 27(1) does cover fraud, but that it applies only if there is no remedy
in the country where the judgment was obtained.99 Since it is probably pos
sible to set aside a judgment on grounds of fraud in all Member States, it is
unlikely that an English court would ever refuse to recognize a judgment on
this ground.

A. Jurisdiction

Unlike the position under most judgment-recognition Conventions, the
Brussels Convention does not in general allow the recognizing court to as
certain whether the granting court had jurisdiction: it must trust the granting
court. This is laid down by Article 28 (third paragraph) of the Convention,
which states that the jurisdiction of the State which granted the judgment
may not be reviewed.
There are, however, four exceptional cases where a jurisdictional test
may be applied. These concern insurance,100 consumer contracts,101 exclu
sive jurisdiction102 and the provisions of Article 59. The first three excep
tions are similar in nature and may be considered together. In cases involving
insurance, consumer contracts or exclusive jurisdiction, the Convention al
lows the recognizing court to decide for itself whether the granting court re
ally did have jurisdiction according to the terms of the Convention. Precisely
why these three items should be singled out for special treatment is unclear.
It is hard to see why the defendant requires greater protection in these cases
than in other cases, for example actions in tort. Presumably this was the re
sult of some kind of political compromise when the Convention was drawn
up.
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Article 59 raises different issues. This provision was discussed earlier and
it will be remembered that it was intended to offset, to some extent, the ex
cessively chauvinistic attitude of the Convention whereby protection against
exorbitant jurisdiction is denied to defendants not domiciled in a Contracting
State. What Article 59 does is to allow any Contracting State to enter into a
Convention with a non-Contracting State under which the two States in ques
tion will recognize each other’s judgments; it then provides that such a Con
vention may go further and require the Contracting State not to recognize
judgments granted by another Contracting State against persons domiciled or
habitually resident in the non-Contracting State in cases in which the judg
ment-granting court took jurisdiction on the grounds specifically outlawed
(with regard to defendants domiciled in a Contracting State) under the sec
ond paragraph of Article 3. In a case such as this, the judgment-recognizing
State must obviously have the power to determine for itself whether the court
that granted the judgment did in fact take jurisdiction on the prohibited
grounds. Since we are concerned with cases in which the defendant is not
domiciled in a Contracting State, the court which granted the judgment
would not look to the Convention for its jurisdiction; so there could be no
question of trusting that court.
It should also be mentioned that Article 16, the provision relating to ex
clusive jurisdiction, applies only where the court having exclusive jurisdic
tion is a court of a Contracting State. The best known example of exclusive
jurisdiction concerns actions relating to rights in rem in land. Only the court
of the country where the land is situated may hear such actions. Thus, if a
French court were to give a judgment concerning ownership of land in
Germany, an English court is not only permitted, but is obliged, to refuse
recognition to such a judgment. Moreover, the first paragraph of Article 28
permits the English court to decide for itself whether an infringement of
Article 16 actually took place. However, if the French court had given judg
ment concerning ownership of land in California, the English court would
not, it seems, be permitted to refuse recognition. This is another example of
the unfortunate chauvinism exhibited by the Convention.

B. Judgments Outside the Scope of the Convention

The court asked to recognize the judgment must of course decide for itself
whether the judgment is within the subject-matter scope of the Convention.
In doing so, however, it must apply the rules laid down by the European
Court. This has already been considered. It is, moreover, provided by Article
27(4) of the Convention that if the court which granted the judgment decided
some preliminary question concerning the status or legal capacity of natural
persons, rights in property arising out of a matrimonial relationship, wills or
succession (all matters expressly excluded from the subject-matter scope of
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the Convention) in a way which conflicts with a rule of the private interna
tional law of the State in which recognition is sought, the latter may refuse
recognition unless the same result would have been reached by the applica
tion of its rules of private international law. This means that even if the ac
tual subject matter of the judgment is within the scope of the Convention, the
recognizing court may still refuse to recognize it if it was based on a prelimi
nary question outside the scope of the Convention.

C. Public Policy

It has already been mentioned that a judgment may be refused recognition on
grounds of public policy.103 However, it is expressly laid down in the third
paragraph of Article 28 that the public policy exception may not be used as
an indirect way of checking the jurisdiction of the court which granted the
judgment.

D. Natural Justice

For practical purposes, the most important ground of non-recognition is that
contained in Article 27(2), which is intended to ensure that the rules of natu
ral justice are, to a certain extent at least, applied by the granting court.
Article 27(2) applies only if the judgment was given in default of appear
ance, though it has been held by the European Court that a default judgment
does not cease to be such merely because the defendant tried unsuccessfully
to have it set aside.104
Article 27(2) states that if the defendant was not ‘duly served’ with the
document which instituted the proceedings or with an equivalent document
in ‘sufficient time to enable him to arrange for his defence’ the resulting
judgment will not be recognized. The European Court has held that this lays
down two separate requirements: first, the writ must be duly served; and,
secondly, it must be served in sufficient time.
1. Due Service
In Pendy Plastic Products v. Pluspunkt, 105 the European Court held that the
question whether the writ was duly served must in principle be decided ac
cording to the law of the judgment-granting court. However, if service took
place under an international convention, the terms of that convention apply.
In fact, most, if not all, Contracting States to the Brussels Convention are
103
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parties to the Hague Convention of 1965 on the service abroad of judicial
and extra-judicial documents in civil or commercial matters. Where the writ
is served under this Convention, service will take place under Article 5(a) un
less the plaintiff requests some other method. Under Article 5(a), service is
effected according to the law of the country in which it takes place. The re
sult is that in many cases the law of the place where the writ is served may in
fact determine whether due service took place.
This can cause injustice in certain instances. One example is the case of
Minalmet v. Brandéis. 106 In this case a British plaintiff was suing a German
defendant in an English court. The writ was served in Germany under the
Hague Convention. Under the procedure laid down by the Convention, the
plaintiff lodges the document to be served with the appropriate official in the
country in which the action is being heard. The writ is then transmitted
through official channels to the appropriate official in the country where ser
vice is to take place and is then served according to the procedure laid down
by the law of that country.
In Minalmet v. Brandéis, the plaintiff lodged the document with the ap
propriate office in England. It was transmitted to Germany and the German
officials subsequently gave notice to the English court that due service had
taken place. The defendant did not enter an appearance and the English court
granted a default judgment. When an attempt was made to enforce the judg
ment in Germany, however, the defendant claimed that service had not com
plied with the requirements of German law. This was upheld by the German
courts, and the European Court ruled that the judgment should not be recog
nized. The fault in this case lay entirely with the German authorities, who
had not, it seems, obeyed the rules of their own law. Nevertheless, it was the
plaintiff who suffered for their error.
2. Sufficient Time
While due service is a question of law, sufficient time is, according to the
European Court, a question of fact.107 The European Court has held that the
court asked to recognize the judgment is not bound by the finding of the
court which granted it that due service has taken place. Article 20 of the
Convention states that where the defendant is domiciled in a Contracting
State other than that in which the proceedings take place, a court may not
grant a default judgment unless it has been shown that the defendant was
able to receive the document instituting the proceedings or an equivalent
document in sufficient time to enable him to arrange for his defence, or that
all necessary steps have been taken to this end. It follows that in such cases
106
107
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the judgment-granting court will have made a finding that the writ was
served on the defendant in sufficient time. However, the judgment-recogniz
ing court is not bound by such a ruling.
In deciding whether sufficient time has been granted to the defendant, the
judgment-recognizing court must take into account all the circumstances, in
cluding the complexity of the case, the necessary steps that must be taken by
the defendant to avoid a default judgment and any other relevant facts.
An important question is when time begins to run. Does it run from the
moment when the writ was duly served at the appropriate address or from the
moment when it reached the defendant personally? In favour of the latter al
ternative it might be argued that until the writ comes to the knowledge of the
defendant, he is unable to take any steps to arrange for his defence and
therefore, from a practical point of view, it is irrelevant that the writ might
have been served prior to this. On the other hand, however, the plaintiff can
not usually tell when the writ came to the notice of the defendant: all he
knows is when it was served.
The European Court has adopted a compromise solution. It has first held
that it need not be proved that the writ reached the defendant personally: in
normal cases, time begins to run from the moment of service. However, in
exceptional cases the recognizing court may decide that time does not begin
to run until the writ actually comes to the notice of the defendant. In deciding
whether a case is exceptional for this purpose, the recognizing court must
consider the means adopted for service, the relationship between the parties
and the steps necessary to avoid a default judgment. The Court also said that
if the dispute concerns commercial relations, service at a place of business is
normally acceptable even if the defendant is away, especially if a representa
tive of the defendant can take the steps necessary to avoid a default
judgment.
This problem was highlighted in a later case, Debaecker v. Bouwman,108
which concerned a lease of the premises in which the lessee had established
his residence. The premises were in Antwerp. The lessee left the premises
without notice and initially without providing the landlord with a forwarding
address. It seems that he was in default over his rent.
The lessee left the premises on 21 September. The landlord served the
writ on 24 September. The writ was served on the local police station for the
area in which the premises were situated. It appears that this constituted due
service under Belgian law. On 28 September, the landlord received a letter
from the lessee giving the latter’s new address, which was in another part of
Belgium. The landlord, however, made no attempt to inform the lessee at his
new address that the action was pending. The hearing took place on 1 Octo
ber and resulted in a default judgment. The default judgment was then served
108
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on the lessee in the same way as before - namely, by delivering it to the
same police station. No attempt was made to inform the defendant at his new
address. He therefore remained ignorant of the proceedings.
Subsequently, the defendant moved to the Netherlands and the plaintiff
took steps to enforce the judgment there. The Dutch court had to consider
whether the requirements of Article 27(2) were satisfied. Since Belgian law
determined whether the writ had been duly served, there appeared to be no
question but that due service had taken place. The problem concerned suffi
cient time. As the defendant did not hear of the action until some time after
the proceedings had taken place, he clearly had insufficient time, if time were
regarded as running from the date of his actual knowledge. If, on the other
hand, time were regarded as running from the date on which due service took
place, it could be argued that the writ had been served in sufficient time. The
case therefore hinged on the question whether the circumstances were suffi
cient to bring it into the ‘exceptional’ category.
The European Court held that the requirement of sufficient time applies
even if the defendant is domiciled at the time of the judgment in the same
country as that in which the hearing takes place and that service complies
with the law of that country. It then considered whether the circumstances
were exceptional and ruled that this is a matter for the judgment-recognizing
court to decide. In doing so, it can take into account facts arising after ser
vice, for example that the plaintiff subsequently learned of the defendant’s
new address. It must, however, also take into account whether the defendant
was himself to some extent to blame for the fact that the writ did not reach
him. These two elements must be balanced.
It is not known what conclusion the Dutch court reached. One hopes it
refused to recognize the judgment.

VIII. Conclusions
It will be seen from what has been written that the Convention represents a
major step towards the creation of a European ‘judicial area’. Nevertheless, it
contains flaws. These relate particularly, though not exclusively, to its policy
towards non-Contracting States and their domiciliaries. It remains to be seen
whether pressure from such countries, especially the United States, will force
the Community countries to address these matters.
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I. A Matter of Subsidiarity?
Despite an unlimited quantity of articles and commentaries on the subject,
the principle of ‘subsidiarity’ remains as elusive as ever. Although it
prompted the Commission to withdraw some proposals and to take a less ac
tivist role, its effectiveness as regulator of the different levels of interaction
between Community institutions and Member States remains an open ques
tion. In particular, there has not been a direct use of the subsidiarity principle
and its criteria, as described in Article 3B of the UE Treaty, by the Court of
Justice. Subsidiarity has been incorporated in the rhetoric that governs much
of the interplay between Community and Member States, but the tangible
consequences of its most common interpretation as transparency, self-re
straint and closeness of Community institutions to the citizen, are not clear.
The eventual application of subsidiarity in the field of competition law
was brought to the fore by the Commission’s ‘Notice on cooperation
between national courts and the Commission in applying Article 85 and 86 of
the Treaty’ of 1993.1 The main objective of the Commission was to encour
age competition questions to be referred, wherever possible, to the national
courts, while at the same time to emphasize the direct effect of Articles 85
and 86 and therefore their enforcement by national courts and national com
petition bodies.
Since competition policy is dependant on the current values and aims of
society, different systems of competition law reflect diverging concerns. The
application of competition law within the EC remains a sensitive subject that
is fraught with difficulties given the differences in the political and economic
beliefs of each Member State.
In many Member States competition law has developed without any
overall conception of the function of competition or competition law. This
has certainly also been the case, although to a lesser extent, in the Commu
nity.
To be sure, resistance to a rigorous competition policy is a natural expres
sion of the desire to protect national activities, in particular in those countries
with traditionally higher degrees of protection for their economies. Although
the majority of the Member States have adopted in recent years national
competition laws framed along the lines of EC competition law, the process
of harmonization has made relatively little progress. An effective and uni
form application of a similar corpus of competition rules remains however,
one of the main instruments not only for a real achievement, but also to guar
antee the continuity, of a single unified market.

1

OJ 1993 C 39/6; subsequently referred to here as the ‘Cooperation Notice’.
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On the other hand, because of sheer overworking of their services dealing
with competition policy, the Commission had repeatedly suggested that the
EC competition rules should, where adequate, be enforced by the national
courts and the national competition authorities. In Automec, the Court of
First Instance backed up this position stating that the Commission is entitled
to give priority to cases that involve a ‘Community interest’.2 The Commis
sion is of the opinion that less important cases should either be handled by
way of comfort letters or be left to the initiative of private parties before na
tional courts. The expectations of the working group set up by the Commis
sion with representatives from the Member States, the aim of which is to deal
with the issue of decentralization of competition policy, are, however, not
very high.3 Some commentators have argued, that at the basis of the much
criticized ‘backlog’ of cases lies the Commission’s over-broad interpretation
of Article 85(1).4 The desire to decentralize the enforcement of competition
policy can be considered as legitimate, even as necessary, in view of the in
creased objections to giving further powers to the Community institutions.
But the efficiency of a system of competition law with devolution of compe
tition enforcement to dozens of courts and national authorities, all operating
with different legal parameters and responding to different socio-economic
and political contexts, seems fairly questionable.
There are also a number of practical and procedural difficulties. Evidence
shows that the cases of national courts applying EC competition law is rela
tively very small compared to the impressive body of Commission decisions
and ECJ’s judgments.5 In trying to explain the ‘benign neglect’ that charac
terizes parties’ approaches to the enforcement of EC competition law in na
tional courts, a number of different reasons have been advanced:6
Fact finding: The capacity of national courts to obtain and review doc
uments, and to assess relevant facts adequately, varies widely and is
virtually non-existent in some jurisdictions.
Different rules on nullity under Article 85(2): The civil consequences of
nullity are not the same throughout the EC.
The opportunities for obtaining interim relief: These opportunities vary
greatly from jurisdiction to jurisdiction.
2
3
4
5

6

Case T-24/90, Automec Sri v. Commission o f the European Communities (Automec II),
[1992] ECR 11-2223.
See, for instance, ‘Editorial Comments: Subsidiarity in EC Competition Law Enforce ment’, 32 CML Rev. (1995) 2.
Forrester and Norall, ‘Competition Law’, YEL (1991) 407, 409.
The general trend in the number of Articles 85 and 86 cases enforced by national courts
seems also to be a descending one, according to the figures provided by Bourgeois, ‘EC
Competition Law and Member State Courts’, in B. Hawk (ed.), Annual Proceedings o f
the Fordham Corporate Law Institute (1994) 476.
See Bourgeois, supra note 5, at 478; also Hall, ‘Enforcement by National Courts’, in P.J.
Slot and A. McDonnell (eds), Procedure and Enforcement in EC and US Competition
Laws (1993) 5.
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The right to damages: Damages awarded on the basis of an infringement
of Article 85 and Article 86 are available in limited, and different, cir
cumstances. At best such cases have resulted in a cease-and-desist order
or injunction; damages have very seldom been awarded.
Higher costs and divergent attitudes to costs: There are three principal
systems: (i) the losing party bears the successful party’s costs; (ii) the
losing party can be ordered to pay part of the successful party’s legal
fees; and (iii) each party is required to bear its own costs.
Divergent approaches to Article 177 references.
The burden o f proof which at least in some jurisdictions is higher than
that involved in complaining to the Commission.
Difficulties o f evidence: The parties may prefer to rely on national com
petition rules in national courts to avoid showing that trade between
Member States is affected.
Reliability o f Commission decisions: The extent to which it is possible
to rely on Commission decisions, also the scope for cooperation
between the national courts and the officials of DGIV.
But even if there were a substantial number of precedents where effective
remedies had been granted in each Member State, in most cases the national
court still offers a less satisfactory solution to competition problems than the
European Commission. In those cases where the relevant evidence is dis
tributed across a number of Member States, the Commission is also in a
much better position to proceed, in particular in view of the wide fact-finding
and investigative powers conferred upon it by Regulation 17 and the analo
gous Regulations in the transportation sector. The Commission has had obvi
ous problems in dealing with cases related to a large number of undertakings
in a complex cartel; the difficulties in finding appropriate decisions in such
cases can only increase for national courts. The fact that procedural rules
vary very significantly from one jurisdiction to another, adds a further prob
lem and may lead in certain cases to undesirable forum shopping.
To be sure, the advantages of litigation in domestic courts are substantial.
A number of them have recently been stressed7:
the national court may be able to grant interim measures and/or injunc
tive relief more rapidly than the Commission;
the national court can in principle award damages and restitution
whereas the Commission cannot;
there may be a range of issues between the parties of which the competi
tion issues is only one; the national court can combine Community law
and national law claims;

7

See paragraph 16 of the ‘Cooperation Notice’ and Hutchings, Levitt, ‘Concurrent Juris
diction’, 3 ECLR (1994) 124.
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the C om m ission has very lim ited resources and is unable to take on
m ore than a handful o f cases in any year;8

in some Member States the courts have the power to award costs to the
plaintiff; the Commission never has this power;
the application of EC competition law at national level will make people
more conscious of its implications and applications to them;9
in a domestic court the plaintiff is in control of the litigation: they can
choose, inter alia, to terminate the action.
Some commentator has also remarked, sarcastically, that it may also not be
possible to persuade the Commission to deal with a complaint in the wake of
Automec and the ‘Cooperation Notice’. 10
Having pointed out that there are advantages and that many of those ad
vantages can be considered as disadvantages depending on the perspective
being applied, the real question hangs with the overall conception of objec
tives and functions of Community competition law (and policy).
As the ‘Cooperation Notice’ itself states, while national courts aim at
safeguarding the subjective rights of private individuals in their relations
with one another, the Commission investigates not only the issue between the
parties but also patterns of behaviour, historical developments and changing
trends within the industry generally. The Commission looks at the market
generally, since any effective analysis of the consequences of the alleged
anti-competitive behaviour must involve an objective assessment of the con
ditions of competition throughout the industry. Without a complex analysis
of the market, such as the one exercised in the Delimitis case,11 a court can
not know whether an agreement or concerted practice is anti-competitive in
effect, or whether trade between Member States might be affected. In order
to arrive at an understanding of the market, of the alleged anti-competitive
behaviour, and of the effects of that behaviour on third parties, the Commis
sion has the power to carry out objective investigations. It can investigate
suspected breaches of Articles 85 and 86, and, under Regulation 17, it may
also conduct general inquiries into any sector of the economy. In short, since
in reaching decisions the Commission must ‘act in the public interest’, it is
bound by the goal of the creation of the single market and has therefore to

8

9

10
11

The Commission has some 120 officials dealing with all EC competition matters includ
ing the problems of State monopolies and State aids. On average only eight formal deci sions are adopted in a year.
Twenty-second Report on Competition Policy, Office for Official Publications of the EC
(1993) para. 299: ‘The individual will be more aware that Community law is not merely
the concern of remote administrative bodies, but something that directly confers subjec tive rights on him.’
Whish, ‘The Enforcement of EC Competition Law in the Domestic Courts of Member
States’, 2 ECLR (1994) 61.
Case C-234/89, Stergios Delimitis v. Henninger Brau AG, [1991] ECR 1-935.
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consider not only how trade between Member States may be affected, but
also the wider interests of the public and the Community.
Thus, the wishes of the Commission to retain the exclusive power to ex
empt under Article 85(3) on the grounds that sophisticated economic analysis
is required, while at the same time to encourage the basic enforcement of
Article 85(1) - including the appreciation of the unlawfulness of a specific
set of agreements - by the national courts, may seem, at least, inconsistent.
One doubts whether it may not also be an expression of certain political
blindness. One need only listen carefully to the significant voices which in
some Member States have relentlessly been promoting (as an apparent com
pulsive consequence of subsidiarity, transparency, efficiency and legal secu
rity) the modifications of Regulation 17, and in particular the Commission’s
monopoly on Article 85(3), to realize the ultimate objectives of such argu
ments.
Certainly, it is not acceptable that parties who apply for an exemption
under Article 85(3) must wait for years before being granted such an exemp
tion. The increasingly preferred use of ‘comfort letters’, the provisional va
lidity and imprecise legal status of which are, in fact, of very little comfort,
can only be considered as a defected ‘ersatz’. For a Community based on the
rule of law, both the length of proceedings and the imprecision of comfort
letters are fairly scandalous. It is very hard to argue that the effectiveness of
competitive trade within the unified market should be made dependant upon
the everlasting lack of resources of the Commission. To argue, however, that
the right of undertakings to be granted an exemption when the relevant con
tracts fulfil the criteria of Article 85(3) is ‘nothing other’ than ‘the general
right to trade’12 seems at least fairly exclusive. There is no question that the
legitimacy of the Commission to retain the monopoly of Article 85(3) suffers
significantly if it is not able to ensure an integral application of Article 85(1).
Maybe the time has come, as some authors have argued, to give the scope of
‘effect on trade’ between the Member States a much less all-embracing
meaning than it has today.13 It may well also be that the Commission should
concentrate on those cases which it can tackle best, because of its strong
Community dimension, as compared to national authorities. But serious
doubts remain as to an efficient improvement of compliance with Commu
nity competition law through its decentralized enforcement. The reduction of
the strain on Commission resources appears, in any case, a more prior re
quirement than decentralization.
It is possible to go a step further and ask about the real meaning of sub
sidiarity as ‘decentralization’ in this context.

12
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‘Editorial Comments’, supra note 3, at 3.
Siragusa, Scassellati-Sforzolini, ‘Italian and EC Competition Law: A New Relationship Reciprocal Exclusivity and Common Principles’, 29 CML Rev. (1992) 105-14.
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In theory, subsidiarity could have been used as a double-edged sword:
negatively, to protect Member States’ prerogatives against undue Commu
nity interference; but also positively, to allow the Community to act should
such action appear necessary. (In the same manner, as the original meaning
of ‘subsidium’ favours a more interventionist stance.) As it stands, Article
3B might be invoked to regulate the use the Community makes of its compe
tences, and eventually also to devolve nationally competences of enforce
ment, but not to grant the Community additional powers.
Neither is the principle of subsidiarity a clause for conferring powers.
Given that the powers of the Union are conferred powers, whilst residual
powers remain with the Member States, the principle of subsidiarity cannot
be used as a method for allocating powers. Its role is to act as a motor and
guidance for ordering and regulating the conferral of powers to the EU, so as
to ensure that the Union is not given additional powers when problems can
be solved at the national level. The principle of subsidiarity makes sense as a
limitation of any possible intention on the part of the Community to increase
its powers beyond the scope of what Member States wished to grant it.
Should a Community institution or body enlarge its field of action beyond
the powers conferred to it by Member States, subsidiarity intervenes to re
mind it where it stands and to whom residual powers belong. It also acts as a
reminder to the Court of Justice itself that it will not be allowed to endorse
specific Community methods which the subsidiarity principle clearly calls
into question. But its purpose cannot be to delegate or devolve powers, in a
kind of ‘ping-pong’ process between Brussels and Member States, which
could provoke a vicious circle.14 In relation to competition law, if the EC
regime were functioning properly, the issue of devolving powers would have
been raised in a different manner or not have been raised at all.
In effect, as it has been pointed out,15 subsidiarity starts from the incor
rect assumption that one can distinguish, in complex modem societies and
political bodies, those functions that should remain within the purview of
lower levels, from those which should be fulfilled at a higher level. At the in
stitutional level, the main problem is not so much to determine in an abstract
fashion which authority should exercise a given function, but rather to man
age interdependence among related areas.
‘Decentralization’ may thus be a poor substitute not just for subsidiarity
but for interdependence as well. The relationship between Community law
and national laws is indeed no longer a one-way street. Any attempt to de
volve Community competences to the Member States runs the risk of falling
14
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See J.E. Soriano, ‘Enforcement of EU Competition Rules at National Level. A Spanish
Perspective’, paper presented at Management Centre Europe, (1994) International Com
pany Lawyer’s Conference (Ref. 2406-83).
R. Dehousse, Does Subsidiarity Really Matter? (1993) Florence, European University
Institute, Working Paper Law No. 92/32.
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within the ‘dual paradox’ which is a constituent element of the Community
structure: giving more powers of enforcement of EC Competition law to na
tional courts and national authorities could create a backlash, resulting in a
stronger need for a (Community) homogenization of remedies required to
achieve a full and effective judicial protection. As will be shown in Part VI,
decentralization of EC competition policy may end up transforming the pro
cedural and substantive rights available before national courts. If this hap
pens to be the case, subsidiarity as decentralization would appear as a fairly
ironical posture of the Kantian ‘astuteness of reason’.
In the following we will first describe the different possibilities (and in
consistencies) of the uses of subsidiarity in competition policy, before turn
ing to the question of harmonization of rights and remedies for plaintiffs
claiming under EC Competition law before national courts.

II. Decentralization Through National Competition Laws
Based on Community Law
Are national competition laws based on Community law an adequate means
for ‘decentralizing’ competition policy throughout the Community? Are
they, in particular, a better substitute for the application of Community law
by national bodies?
Because an increasing number of Member States now have national an
titrust laws mirroring EC competition law, the question arises whether sepa
rate but similar national systems could be a proper substitute for a unitary
Community system with multiple enforcement authorities.16
In the interplay between national and Community competition rules the
basic principle is that Community law takes precedence over national laws or
that where a conflict occurs, the former must be applied.17 As is well known,
the EEC Treaty does not contain any explicit provision about the ranking of
Community law and Member State law. After using comparatively cautious
language in a number of earlier decisions, the Court ruled in Costa v. ENEL
that it was impossible for Member States to give precedence to a subsequent
unilateral measure inconsistent with Community law and thus created the
powerful Community constitutional shibboleth of the supremacy of Com
munity law over national law. In the years after Costa v. ENEL the Court of
Justice confirmed and expanded this position, although not without some
reservations on the part of specific Member States in regard to absolute and
16
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The question is posed in this way by Temple Lang, ‘European Community Constitutional
Law and the Enforcement of Community Antitrust Law’, B. Hawk (ed.), Fordham Cor
porate Law Institute (1993) 589.
For example Case 6/64, Costa v. ENEL, [1964] ECR 585; and Case 78/70, Deutsche
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unconditional supremacy. Whilst the first and still leading case in which the
Court applied this principle in the field of competition law is the Walt
Wilhelm case,18 there has remained some uncertainty about the consequences
of the general principle of Community law supremacy in concrete situations.
As Kurt Stockmann foresaw years ago,19 the scope of the principle has
become more controversial since the Community has moved into such areas
as merger control, which are considered to be highly sensitive in some
Member States. As the Community’s mergers control enforcement and the
attempts to move the Commission out of its monopoly on Article 85(3)
demonstrate, the agreement among Member States about the specific conse
quences of Community law supremacy is less far reaching than generally
accepted.
Although the rules on competition apply only to undertakings, Article 5
of the Treaty provides that ‘Member States ... shall abstain from any measure
which could jeopardize the attainment of the objectives of this Treaty’. From
there the Court developed in INNO v. ATAB20 the concept of a general duty
on Member States, not to enact or enforce national laws which could jeopar
dize the effectiveness of the Community competition rules.
Decisions such as Deutsche Grammophon v. Metro and Costa v. ENEL,
which lay down that in cases of conflict between national and Community
law, Community law takes precedence, also made it clear that the mere exis
tence of Community law provisions in a certain field does not automatically
preclude the existence of national law provisions dealing with the same set of
facts. Only where the rules of Community law are such that any national law
dealing with the same facts would necessarily lead to a conflict or where
Community law expressly provides that the Community has exclusive juris
diction to legislate would there be no room for co-existing national law rules.
Community law does not contain a provision stating that the jurisdiction
of the Community to legislate in the competition field (other than relating to
coal and steel) shall be exclusive. Article 87(2)(e) of the Treaty of Rome au
thorizes the Council, inter alia, to enact implementing provisions to deter
mine the relationship between national and Community competition law. No
such implementing provisions have been enacted. Article 87(2)(e) thus con
firms that the Treaty of Rome envisages a co-existence of Community and
national laws.
Similarly, Article 9(3) of Regulation 17 does not preclude the application
of national competition law. It provides that as long as the Commission has
not initiated any procedure, the authorities of the Member States shall remain
competent to apply Articles 85(1) and 86 of the Treaty. That is to say, this
18
19
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Case 14/68, Walt Wilhelm v. Bundeskartellamt, [1969] ECR 1.
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provision relates exclusively to the jurisdiction of the national authorities of
the Member States to apply Community competition rules. It does not affect
their competence to apply their own laws.
With regard to EEC competition law the broad jurisdictional demarcation
line between the EEC rules and national competition law is said to be ‘the ef
fect upon trade between Member States’.21 That is to say, an agreement is
only capable of falling within the prohibition of Article 85(1) if it affects
trade between Member States. But the inter-State trade effect of the agree
ments, decisions, or concerted practices is not the only standard.
Community law does not cover all types of restrictive practices. It does
not, for example, generally cover unilateral practices such as discriminations,
refusals to sell, or recommendations. Such practices are covered only if they
are concerted or applied by a dominant firm abusing its power. National laws
may be designed to deal with the same sorts of circumstances (for example
restrictive practices, cartels, dominant positions) as Community law, but their
purposes will generally be specific to the particular Member State, and may
not necessarily reflect the same interests and objectives as those of the
Community.
Community law is not obliged to follow the precepts and policies of
Member States’ laws.22 Neither can similarity between national competition
law and the Community rules restrict the Commission’s freedom of action
and compel it to adopt the same assessment of the situation.23
The Court has thus acknowledged the principle of concurrent jurisdiction
in recognition of the fact that the competition laws of the Community and of
Member States protect different interests. Therefore, both legal regimes ap
ply cumulatively and may lead to different legal conclusions under national
law and Community law. In fact, with certain exceptions, the stricter of the
two sets the standard of conduct.24
Despite the existence of different fields of application of Community and
national competition law and the absence of any ‘automatic’ conflict between
the two systems of law, in practice, Community and national competition
laws may overlap in their fields of application (whether territorial or sub
stantive), and there is therefore, at least potentially, always a possibility of
conflict.
The concurrent application of national law is permissible only to the ex
tent that it does not prejudice the full and uniform application of the Com
munity competition law. Conflicts may for instance arise where the Com-

21
22
23
24

See Cases 56 and 58/64, Consten and Grundig v. Commission, [1966] ECR 299, at 341.
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mission has authority to take certain ‘positive, though indirect, action’, e.g.,
granting an exemption in a case also pending before a national court or
national authority, or where a national court or national authority has already
taken a different view than the Commission itself (by applying national com
petition rules) in a case simultaneously being analyzed by it.
It may be interesting in this context to recall the main arguments of the
‘single barrier’ and the ‘double barrier’ theories, which were followed before
Walt Wilhelm.
According to the single barrier theory a competitively relevant situation
regulated by Community law is exclusively subject to Community law and
the competition laws of Member States do not apply, irrespective of whether
they are compatible with Community law or in conflict with it. If a practice
is lawful under Community law, it is lawful independently of what the law of
a Member State says about it. If a restrictive agreement meets the require
ments of Article 85(1) and is prohibited according to Article 85(2), a com
petition law of a Member State providing for the same consequence as well
as for the possibility to fine the participants, would be inapplicable. There is
in essence only one common field of territorial and substantive application.
The pure double-barrier theory for its part was based on the assumption
that both sets of competition law serve different aims so that there is no
conflict possible and both systems apply concurrently. Their main difference
is their territorial scope. While Community law aims only at safeguarding
competition in inter-Member State trade, the competition laws of Member
States aim exclusively at protecting competition in their territories. The main
consequence of the theory is that a specific agreement or practice must be
lawful both under Community law and Member State law to be valid; it has
to pass ‘the double-barrier’.25
By the mid-seventies the practical problems of both theories were evi
dent, so that the Court had to develop, with Walt Wilhelm, its own mitigated
‘double barrier theory’.
In the absence of any regulation or directive enacted under Article
87(2)(e), the Court ruled that any conflicts between Community law and na
tional law must be resolved on the basis of the general principles of Commu
nity law. In Walt Wilhelm v. Bundeskartellamt,26 the German Cartel Office
took proceedings under German law against a number of German companies
which had allegedly participated in concerted practices relating to the prices
of aniline dyes. On appeal (to the Kammergericht), the companies claimed
that because the same matter was the subject of proceedings brought by the
Commission,27 the Cartel Office could not proceed against them. The
25
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German Appeal Court referred the question of the compatibility of parallel
proceedings under Community law to the European Court under the Article
177 procedure. The ECJ made the following comments:
Community and national law on cartels consider cartels from different points of
view. Whereas Article 85 regards them in the light of the obstacles which may re
sult for trade between Member States, each body of national legislation proceeds
on the basis of the considerations peculiar to it and considers cartels only in that
context.28

It further stated that:
... one and the same agreement may, in principle, be the object of two steps of
parallel proceedings, one before the Community authorities under Article 85 of
the EEC Treaty, the other before the national authorities under national law.29

The Court pointed to the existence of Article 87(2)(e) as confirmation of its
interpretation that, in principle, parallel proceedings are permissible. The
Court concluded that since Article 87(2)(e) conferred the power to determine
the relationship between national and Community competition rules on a
Community institution (namely the Council), this confirmed the supremacy
of Community law.
As to the possible conflicts arising as the consequence of parallel pro
ceedings, the Court ruled that:
[...] should it prove that a decision of a national authority regarding an agreement
would be incompatible with a decision adopted by the Commission at the culmi
nation of the procedure initiated by it, the national authority is required to take
proper account o f the effects of the latter decision.
Where, during national proceedings, it appears possible that the decision to be
taken by the Commission at the culmination of a procedure still in progress con
cerning the same agreement may conflict with the effects of the decision of the
national authorities, it is for the latter to take the appropriate measures.30

Consequently, national authorities may take action against an agreement in
accordance with their national law, even when an examination of the agree
ment from the point of view of its compatibility with Community law is
pending before the Commission, subject however to the condition that the
application of national law may not prejudice the full and uniform applica
tion of Community law or the effects of measures taken or to be taken to im
plement it.

28
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Still in the context of its remarks on the supremacy of Community law,
the Court stated that:
While the Treaty’s primary object is to eliminate [...] the obstacles to the free
movement of goods within the Common Market and to confirm and safeguard the
unity of that market, it also permits the Community authorities to carry out certain
positive, though indirect, action with a view to promoting a harmonious develop
ment of economic activities within the whole Community, in accordance with
Article 2 of the Treaty.31

The Court confirmed that it would be contrary to the nature of the system of
law established by the EEC Treaty to allow Member States to introduce or to
retain measures capable of prejudicing the practical effectiveness of the
Treaty.
The Court then addressed the question of whether the possibility of con
current sanctions excluded the possibility of two parallel proceedings pursu
ing different ends, and concluded that it did not. However, the Court stated
that in such a situation, a general requirement of natural justice would require
that any punitive decision must be taken into account in determining any
sanction to be imposed. Later on, in Cast iron and steel rolls32 the Commis
sion, when imposing fines on a cartel of 34 EEC iron and steel roll-making
companies, took into account fines already imposed on the majority of them
for the same conduct in earlier proceedings before the German Cartel Office.
Thus, in Walt Wilhelm the European Court confirmed the co-existence of
Community law and national laws on competition, and rejected the argument
that Community competition law is exclusive. However, the parallel applica
tion of national competition law is only permissible insofar as it does not im
pinge on the uniform application, throughout the Common Market, of Com
munity competition law rules and the full effect of measures taken in imple
mentation of those rules.
With Walt Wilhelm the principle was established that in general, in the
event of conflict between Community and national competition law, Com
munity law takes precedence. However, difficult issues remained to be
solved. The problem is that Walt Wilhelm was concerned with only one pos
sible conflict situation, namely the situation where particular conduct is con
demned both under national and Community law. The expansive interpreta
tion given by the Court of Justice to the inter-State trade rule has extended
the field of potential inconsistencies.
No conflict exists if Community and national law lead to the same legal
conclusion, or whenever the Community rules are stricter than national rules.
In this latter case, the stricter Community rules set the legal standard. In its
31
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‘Transforming Competition Law Through Subsidiarity?’

287

Woodpulp decision, the Court confirmed that Community law also applies to
conduct that is permitted, capable of being exempted, or expressly exempted
from national competition rules.33
Neither does a conflict arise if the Community does not enforce the rules
of competition on legal or policy grounds. A negative clearance under Article
2 of Regulation 17 is not considered a ‘positive action’, and therefore pre
sents no conflict with stricter national laws which may prohibit the conduct
that receives a negative clearance. Such a clearance therefore does not pre
vent application of stricter national competition rules. Nor does a conflict
exist if the Commission takes the position that Article 85 does not apply due
to issuance of a notice or a comfort letter which states that there are no
grounds for the Commission to intervene. Such an expression of the Com
mission’s views does not bind national courts that have to decide on the same
facts under national law, especially if potentially affected third parties have
not been heard by publication of a notice under Article 19(3) of Regulation
17. In cases where publication is made and third parties have not objected,
the likelihood is greater that the Commission’s conclusions are correct be
cause of the opportunity for public comment. Nevertheless, even in such a
case a comfort letter cannot legally preclude application of stricter national
competition law; the comfort letter is but a fact that may be taken into ac
count by national courts.34
The most apparent risk of conflicts arises after an exemption has been
granted under Article 85(3). It is still an open question as to whether an indi
vidual exemption or a block exemption constitutes a ‘positive, though indi
rect, action’ within the meaning of the Walt Wilhelm judgment.35 An indi
vidual exemption may well constitute such a ‘positive action’. While it does
not absolutely prohibit review by a national authority of the exempted con
duct, it calls for the national authority to analyze the scope, content and eco
nomic reasoning of the exemption so as to avoid any action at the national
level that would prejudice the Commission’s decision. It is conceivable that
in certain cases national competition authorities would be justified in inter
vening to protect competition in their home market even though such inter
vention may be unnecessary from the standpoint of protecting competition
within the Community as a whole. Such an evaluation will depend heavily on
each competition authority’s individual analysis of the facts and its applica
ble legal standards. If the Commission nevertheless expressly accepts the
larger market definition and the cooperation between the parties as a proper
means of rationalizing or restructuring production, a contrary decision by the
33
34
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national authority to prohibit the conduct for which the Commission has
granted an exemption would conflict with the Commission’s decision. In or
der to avoid such a conflict the national authority intending to apply its na
tional law in a case which has been notified to the Commission for individual
exemption would have to suspend its proceedings36 in order to take the
Commission’s decision into account. Once the Commission issued an ex
emption under Article 85(3), the national competition authorities would be
bound under the principle of supremacy of Community law not to take action
that would prejudice the Commission’s decision.
A national court may also be in doubt about what authority to give to a
block exemption regulation. First, the notion that the Community has taken a
‘positive, though indirect, action’ is here difficult to sustain because the
Commission has taken no individual action whatsoever. Secondly, as block
exemption regulations can in principle only cover agreements that fall within
Article 85(1), a purely national agreement of the relevant type may not be
covered by the block exemption if the agreement does not appreciably effect
trade between Member States and so by definition does not fall under Article
85(1). In such a case, stricter national law would be applicable.37
The underlying question concerning the concurrent application of Com
munity and national competition laws relates to the fact that it is not obvious
how far different national competition laws are really a consequence of gen
uine differences in economic circumstances and needs, or even of clearly
formulated national economic policies, and how far they are accidents of
history, and of inertia and traditional thinking. As it has been argued, the fact
that so many Member States have adopted national competition rules very
similar to Community competition law in itself suggests that the need for any
special national rule is limited.38 National laws similar to, but formally sepa
rate from Community law, add a new strain on the enforcement of Article
85(3). Every agreement that falls under Article 85(3) could theoretically be
notified at least twice (to the Commission and to at least one Member State
authority) and can get at least two individual exemptions, one under national
law and one under Community law.
In cases potentially subject to more than one national law or to the juris
diction of the Commission and a national authority, the risk exists that two
national authorities, by applying their differing national procedures and laws
or even by applying Community law simultaneously in the same case, may
come to different results. As Temple Lang has underlined, companies in var36
37
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Article 9(3) of Regulation 17.
See, e.g., para. 3 of preambles to Regulation 2349/84 (patent licences - Appendix 17),
Regulation 1983/83 (exclusive distribution agreements - Appendix 11) and Regulation
1984/83 (exclusive purchasing agreements - Appendix 12), and Case 10/86, VAG France
v. Magne, [1986] ECR 4071, 4088-4090, at 12-16.
Temple Lang, supra note 16, at 592.
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ious Member States that are parties to the same restrictive agreements could
theoretically have to deal with twelve different national procedures by twelve
different national authorities with twelve different sets of penalties subject to
twelve different systems of judicial review.39
National laws imitating Community competition rules quite frequently
also empower national authorities with measures equivalent to group exemp
tions. If these are identical to Community group exemptions, the object of
having separate national legislation is not evident; if they are not identical,
the substantive effect is to that extent different.
To be sure, for those cases without effect on trade between Member
States, national competition rules separate from Community rules will
always be needed. Although national courts have no power to refer questions
of national competition law to the ECJ for rulings under Article 177, and
therefore there is no absolute guarantee that identically worded legislation
will be uniformly interpreted and applied, national rules which mirror Com
munity competition rules are in themselves more likely to facilitate a homo
geneous system of competition law throughout the Community. Only in
those cases without effect on inter-State trade and which are governed by na
tional competition rules similar to the EC competition rules can the unity of
the system be guaranteed.
There may also be some need for stricter national rules in cases to which
Community law does not apply and where a Member State wishes to restrict
competition in a given industry. How should, however, such real needs be
coped with without introducing measures which ultimately could prove dis
criminatory and more restrictive that necessary?
National competition laws based on Community law are in effect but a
fairly ineffective method for the ‘decentralization’ of competition law
throughout the Community. The ‘one-stop-shop’ principle will only be
helped if the cooperation between the Commission and national authorities is
much more broadly favoured. A reciprocal duty of cooperation between the
Commission and a national authority could include, inter alia, such obliga
tions as the respect of the exclusive powers of the Commission; the exchange
of information about the case; the reciprocal minimizing of any risk of con
flict between the results of their respective enquiries; the avoidance of un
necessary delay in reaching final conclusions; the avoidance of imposing
fines that would be excessive in total; the avoidance of unnecessary costs; the
respect of rights of due process; the Commission’s obligation to advices, if
requested, on any issue of Community law that arises, etc.40 However, the
basis for such cooperation in the conduct of competition cases being dealt
39
40

Ibid.
See a detailed discussion of such a catalogue of reciprocal duties in Temple Lang, supra
note 16, at 575-80.
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with under Community law and national law has been until now severely re
stricted by the jurisprudence of the Court on the limitations to the disclosure
of confidential information. The Commission is not free to give information
that it has obtained under Community competition law to national competi
tion authorities for their use in applying competition law.41
It is also rather questionable whether national authorities would be will
ing to go beyond types of possible cooperation duties which are straightfor
ward (such as the avoidance of unnecessary delay in reaching final conclu
sions) and admit the Commission’s view on those which affect more sub
stantive issues (such as due process rights).
As we will later discuss, it is more than doubtful that those kind of diffi
culties would automatically be solved if national authorities applied Com
munity law and eventually also had the power to grant exemptions under Ar
ticle 85(3). The ‘one-stop-shop’ principle would only be helped if the Com
mission took over the case, and favoured the cooperation with national
authorities. Only then could a uniform application of Community law be en
sured and the same fundamental rights be enforced.

III. Decentralization Through Application of Articles 85
and 86 by National Courts
The peculiar division of responsibilities between the EC courts and the na
tional courts in the field of competition law means that the EC courts have
only such jurisdiction as is expressly conferred on them by the various EC
Treaties. EC courts have no ‘subject matter jurisdiction’. In fact, the common
law judge of EC law is the national judge.
There are also no provisions in the Treaty concerning the enforcement of
EC law by national courts. The differences in the procedural laws of Member
States may hinder the full and uniform enforcement of Community law. A
possible solution to the conflicting situations which can arise would lie in the
harmonization of national procedural rules on the basis of Articles 100 and
102 of the Treaty.42 Apart from the 1968 Convention on ‘Judicial Compe
tence and Enforcement of Judgments’, these issues have so far not been con
sidered, either in agreements between Member States or through Community
legislation.
In the following, the conflicts arising in the enforcement of EC competi tion law by the national courts will be dealt with first; the means of

42

Case C-67/91, Dirección General de Defensa de la Competencia v. Asociación Española
de Banca Privada and others, [1992] ECR 1-4785.
See Case 45/76, Comet BV v. Produktschap voor Siergewassen, [1976] ECR 2043, 2053
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cooperation between national courts and the Commission will be considered
under V.

A.

Principles Applying to the Enforcement o f Articles 85 and 86 by
National Courts43

Practically, the only existent case-law is that of the Court of Justice, which
has developed a series of general principles following the duty to ensure full
operation of Community law for Member States ex Article 5. As far as re
lates to the enforcement of Articles 85 and 86, the following rules have par
ticularly been stressed:44
Article 86 has direct effect.45 Article 85(1) EEC has direct effect where
implementing regulations have been enacted.46
Provisions of block exemption regulations have direct effect.47
National courts are not ‘national authorities’ within the meaning of Arti
cle 89 of the EEC Treaty. National courts are not barred from adjudicat
ing disputes involving the enforcement of Article 85(1) or Article 86
against collusive or abusive conduct in respect of which the Commission
has opened proceedings.48
Block exemption regulations are binding on national courts in the sense
that national courts may not modify the scope of block exemption regu
lations.49 The fact that an agreement does not fulfil the conditions of a
block exemption regulation, however, does not mean that it is therefore
prohibited by Article 85.
Individual exemptions are binding on national courts; comfort letters are
not.50
Where an agreement prohibited by Article 85(1) has not been notified,
exemptions are, as a rule, not possible. A national court can thus declare
such agreement void without the risk of a subsequent conflicting
exemption decision by the Commission.51

43
44
45
46
47
48
49
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The general relationship is described in the flowchart in Figure 1 (from Merkin, Encyclo
pedia o f Competition Law {1991).
See Bourgeois, supra note 5, at 481.
Case 127/73, Belgische Radio en Televisie and Société belge des auteurs, compositeurs et
éditeurs v. SV SABAM and NV Forrior, [1974] ECR 51, 62, at 16.
Joined Cases 209 to 213/84, Ministère public v. Lucas Asjes, [1986] ECR 1457, 1470, at
68.
Case 63/75, SA Fonderies Roubaix - Wattrelos v. Société nouvelle des Fonderies A. Roux
and Société des Fonderies JOT, [1976] ECR 111, 118, at 11.
See Case 127/73, BRT v. SABAM, supra note 45.
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Figure 1:
The Procedure for National Courts when Confronted with Article 85

Article 85
is alleged

Is there a pending decision,
opinion or comfort letter
relating to the same or a
similar agreement?

Court may
ask the
Commission

- YES -

Is it likely to result
in an individual
exemption?
NO

NO
Proceedings may be stayed
pending the outcome

Is there an individual
exemption under Art. 85(3)?

YES

Court is bound to apply
the exemption

National court makes its assessment

Court proceeds
on the assump
tion A85(l)
applies:
restrictions are
unenforceable
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The following principles have been developed following the constitutional
duty established in Article 5 of the Treaty:
the equality of treatment of legal actions to enforce EC law and those to
enforce national law;52
national rules may not be such as to make the exercise of rights granted
by the EC legal system practically impossible;53
national courts must set aside a rule of national law preventing ‘a court
seised of a dispute governed by [EC] law from granting interim relief in
order to ensure full effectiveness of the judgment to be given on the ex
istence of the rights claimed under [EC] law’.54
The Court has also laid down the duty upon Member States to ensure that in
fringements of EC law are penalized under conditions, both procedural and
substantive, which are analogous to those applicable to infringements of na
tional law of a similar nature and importance, and which make the penalty ef
fective, proportionate and dissuasive.
There are a number of other possible Commission actions and their influ
ence upon national courts without case-law, such as a ‘negative clearance’,
the rejection by the Commission of a complaint, or a settlement.55

B. Conflict Resolutions

In Delimitis, the Court refers to the risk of national courts making decisions
that conflict with those taken by the Commission in the implementation of
Articles 85(1) and 86. The Court stated that ‘such ... conflicting decisions
would be contrary to the general principle of legal certainty’.56
The following conflicting situations may arise in the interaction between
national courts and the Commission according to whether the Commission
has already taken a decision or has yet to decide.
1. When the Commission Has Already Taken a Decision
When the Commission has already taken a decision on an issue pending be
fore a national court, the consequences are different if the Commission has

52
53
54
55
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See Case 158/80, Rewe-Handelsgesellschaft, [1981] ECR at 1838.
See Case 199/82, Amministrazione delle Finanze dello Stato v. SpA San Giorgio, [1983]
ECR 3595, 3612, at 11.
Case C-213/89, The Queen v. Secretary o f State for Transport, ex parte Factortame Ltd.,
[1990] ECR 1-2439, at 21.
Bourgeois, supra note 5 points out that in those cases where the Commission terminated
or decided not to open proceedings following a settlement agreed by the parties, it is
questionable whether the interests of third parties would have thus satisfied, even if the
‘Community interest’ may have been served.
Delimitis, supra note 11, at 47.
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granted an exemption (i), issued a negative clearance (ii), has taken a nega
tive decision (iii) or issued a comfort letter (iv).
(i) If the Commission has ruled to exempt, this is imposed on national
courts, since the Commission has exclusive authority pursuant to Article 9(1)
of Regulation 17 to make such a decision. If a national court doubts the legal
ity of the exemption, it may - or must - submit a question to the Court of
Justice concerning the validity of the exemption, in the terms established in
Article 177 of the Treaty.
According to Delimitis, if the exemption arises from a block exemption
regulation, the national jurisdiction has authority to confirm whether the
terms established in the regulation are met and, if so, to consider whether the
agreement is to benefit from exemption. However, on this occasion, it may
not alter the scope of the exemption regulation by extending it to cover
agreements which it does not include.57
Where the exemption is the consequence of a lack of reaction from the
Commission to a notification given in the context of an opposition procedure,
its scope is questioned. It seems however that the ‘exemption’ so acquired
should have no more effect than a comfort letter rather than enjoying exemp
tion in the same way as one released under a block exemption regulation.
(ii) The general opinion is that a negative clearance is not binding on do
mestic courts. Because this is an act by which the Commission records that
there is no reason for it to intervene, a domestic court is not prevented from
applying Article 85(1) or Article 86, as it derives from direct application of
the rules on competition.
(iii) The principle of direct applicability of rules on competition also
leads to the assumption that national courts have authority to apply or reject
application of Articles 85 and 86, even where the Commission has adopted a
negative decision under those provisions. However, if national courts have to
reconsider the validity of a decision of the Commission, domestic courts are
bound first to submit the question of validity to the Court of Justice under
Article 177 of the Treaty.
(iv) The Court has held in its Perfume Rulings of July 10 and December
11 1980 that a comfort letter does not have the effect of blocking national ju 
risdiction in which the incompatibility of an agreement with Article 85 is ar
gued from ruling otherwise on that agreement according to the materials
available to them. However, the opinion notified in such a letter is a de facto
element which Member States’ courts may take into account in considering
whether the agreement in question is in conformity with Article 85.58
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2. Before the Commission Has Taken a Decision
(a) Agreements and Practices Which Are Not Susceptible to Exemption
Since national courts have authority to apply Article 85(1) and Article 86,
they also have authority to state that an agreement or practice is subject to the
prohibition, and to deduce therefrom the consequences which apply pursuant
to domestic law. As already seen, this competence is not affected by the fact
that the Commission may have initiated a procedure based on Regulation 17.
However, the fact that it has done so may lead national courts, for reasons of
legal certainty, to defer their decision pending the end of the Commission
procedure.
(b) Agreements and Practices Which Are Susceptible to Exemption
‘Old’ agreements, namely those already in existence when Regulation 17
came into effect, and ‘adhesion agreements’, namely those to which Article
85 applies because of the entry of a new Member State to the Community,
have been the object of a special consideration by the Court, and have to be
conceptually differentiated from ‘new’ agreements, entered into after the
coming into force of Regulation 17.
(i) In its Bosch judgment of 6 April 1962,59 the Court stated that old
agreements must be considered to be ‘provisionally valid’ when notified to
the Commission or released from a notification requirement. The Court
added that should the Commission refuse to exempt such agreements, this
implied that they were invalid as of the date of enactment of Regulation 17.
In Portelange and Bilger, the Court specified that ‘provisionally valid’
agreements must be given full effect until the Commission rules on the
granting of the exemption.60
The fact that an agreement which is only provisionally valid is granted
full effect may lead to practical difficulties; however, the Court felt that,
given the considerable periods of time required for the Commission to decide
to grant an exemption, difficulties arising concerning the validity of the
agreement would be far more prejudicial.
The Court has not ruled as to whether adhesion agreements also enjoy
provisional validity. It would at first sight appear to be necessary to answer
in the affirmative, since these are very similar to old agreements in the sense
of Regulation 17. However, it must be admitted that considerations of legal
certainty which led the Tribunal to take its stand on agreements prior to the
59
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enactment of Regulation 17 do not have the same force for agreements
within the field of application of the Treaty because of the entry of another
State. In fact, a large number of unknowns which existed in 1967 as to how
to apply and interpret Article 85 have been eliminated since then by Com
mission and Court rulings. Therefore, insofar as the favourable regime
granted to old agreements is justified essentially in terms of legal certainty,
this does not prevent the Court of Justice from adopting a stricter attitude in
connection with ‘entry’ agreements.61
For its part, the Commission considers that entry agreements enjoy the
same provisional validity as those existing prior to the enactment of Regula
tion 17.
As to the agreements concluded after the enactment of Regulation 17 and
which are an exact reproduction of a standard contract concluded previously
and notified in accordance with the rules, the Court considers that they enjoy
the same conditions of validity.
The theory of the provisional validity of pre-existing agreements is justi
fied fundamentally by practical considerations. The objections are more seri
ous at the legal level. Such a possibility was in fact excluded from Regu
lation 17. In addition, it leads to a reversal of the principle by which agree
ments limiting competition are incompatible with the common market, save
possible exemption by the Commission. Insofar as it is based on Article 7 of
Regulation 17, its very foundation is questionable, given the doubts arising
as to the legality of this provision. In short, its scope exceeds that of Article 7
in Regulation 17 since this provision establishes that the Commission’s deci
sion cannot bind more than those companies which ‘expressly consent to the
notification’ while, in the term of the De Bloos Ruling, provisional validity
can be used not only against the parties but equally against third parties.62
(ii) According to the Brasserie de Haecht II judgment, notification of a
new agreement does not have a suspension effect.63 This applies both to
agreements subject to the requirement to notify and duly notified, and those
exempted of notification.
Thus a national court has considerable powers concerning new agree
ments. It may verify not just that the terms are met for application of Article
85(1) but may also decide, if it considers this to be the case, to prohibit the
agreement when it might be the subject of a retroactive exemption granted by
the Commission.
The risk of conflict of rulings arising from this concurrent authority is
only alleviated, although not removed, by the declaration to the effect that a
domestic court cannot prohibit an agreement except when its incompatibility
61
62
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with Article 85 is beyond doubt. It may be feared that here, as in other fields,
judgments as to what is ‘clear’ may diverge, more so insofar as, contrary to
what is provided in Brasserie de Haecht 77, certain national courts, rather
than suspending the procedure when the concession of an exemption appears
possible, demand that, in order to do this, the exemption be absolutely
certain.
In Delimitis, the Court acknowledged that sharing competences for the
specific application of the rules on competition threatened to create contra
dictory decisions, contrary to the general principle of legal certainty. To
avoid such conflicts as far as possible, the Court encouraged national courts
to initiate a dialogue with the Commission whenever a question was submit
ted to them on the validity of an agreement which might be the subject of a
retroactive exemption from the Commission:
If the national court finds that the contract in issue satisfies those formal require
ments and if it considers in the light of the Commission’s rules and decision-mak
ing practices, that that agreement may be the subject of an exemption decision,
the national court may decide to stay the proceedings or to adopt interim mea
sures pursuant to its national rules of procedure. A stay of proceedings or the
adoption of interim measures should also be envisaged where there is a risk of
conflicting decisions in the context of the application of Articles 85(1) and 86.
It should be noted in this context that it is always open to a national court, within
the limits of the applicable national procedural rules and subject to Article 214 of
the Treaty, to seek information from the Commission on the state of any proce
dure which the Commission may have set in motion and as to the likelihood of its
giving an official ruling on the agreement in issue pursuant to Regulation n° 17.
Under the same conditions, the national court may contact the Commission where
the concrete application of Article 85(1) or of Article 86 raises particular difficul
ties, in order to obtain the economic and legal information which that institution
can supply to it. Under Article 5 of the Treaty, the Commission is bound by a
duty of sincere cooperation with the judicial authorities of the Member State, who
are responsible for ensuring that Community law is applied and respected in the
national legal system [...].
Finally, the national court may in any event, stay the proceedings and make a ref
erence to the Court for a preliminary ruling under Article 177 of the Treaty.64

The Court does not specify what a national judge’s attitude must be if the
Commission advises him that it intends to exempt the agreement, or that it
may benefit from a comfort letter. During the proceedings leading to De
Norre v. Concordia,65 the Commission argued that the national judge has the
power, if he considers that there is no reasonable doubt that the agreement
might benefit from an exemption, to grant the agreement its full effect, both
in relations between parties and with third parties. The Commission returned
to this theory and extended it in its draft communication on application of
64
65
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Case 47/76, De Norre v. Concordia Brouwerij, [1977] ECR 65.

298

J osé María Beneyto

Articles 85 and 86 by national jurisdictions, which was distributed informally
in 1990. According to this draft of the latter ‘Cooperation Notice’ any
agreement which has been the subject of a comfort letter or a favourable
opinion issued by the Commission would enjoy ‘relative validity’ in internal
law, to the extent that it would have to be considered as mandatory in the re
lations between the parties. The ‘Cooperation Notice’ does finally include
the possibility of a Commission’s ‘interim opinion’ on whether a contested
agreement or concerted practice is exemptible. Such an ‘interim opinion’ is
subject, however, to the same criticisms previously made to provisional va
lidity. Summing up, if an agreement falls under Article 85(1), it cannot be
considered mandatory by the national court, even in the relations between the
contracting parties, except if it was the subject of formal exemption under
Article 85(3). Failing that, - or a Commission’s ‘interim opinion’, one should
add - the national court may only grant provisional measures.
3. Rules Applying to the Sea and Air Transport Sectors
Regulations applying rules on competition in the land, sea and air transport
sectors do not establish a general requirement to notify agreements in order
to obtain an exemption. However, they do make it possible for companies
wishing to be sure that their agreements are valid to file a petition to this ef
fect with the Commission. If in a period of ninety days the Commission does
not notify the existence of serious doubts as to the agreement’s compatibility
with the rules on competition, it is presumed that the agreement is exempted
from the prohibition.
In its Ahmed Saeed66 judgment, the Court considered that, within the
context of Regulation 3975/87 applying the rules on competition to air trans
port, national courts might not apply the nullity provided for in Article 85(2)
other than in the following three situations:
Where no exemption application has been filed with the Commission.
The application led to a negative reaction by the Commission within
ninety days.
The term expired without reaction from the Commission, but the period
of validity of the exemption has expired or the Commission withdrew
the exemption during that period.
Given the great similarity of the applicable texts, the same principles can be
considered to apply in the context of the regulations on land and sea trans
port.
When no petition has been addressed to the Commission for exemption,
but the parties indicate their intention to do this shortly, the national court
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may allow a delay in order to avoid a conflict with a potential future exemp
tion which might, under the Regulations, have retroactive effect.

IV. Decentralization Through the Application of Articles 85
and 86 by the National Competition Authorities
Could more effective enforcement be ensured if more cases were devolved to
national competition authorities? Can ‘decentralization’ in favour of the na
tional competition authorities be a better way for dealing with the inconsis
tencies and difficulties which the enforcement of EC competition law by the
national courts creates?
The relevant legislative texts are Article 88 of the Treaty and Article 9(3)
of Regulation 17.
According to Article 88 of the Treaty:
Until the entry into force of the provisions adopted in pursuance of Article 87, the
Authorities in Member States shall rule on the admissibility of agreements, deci
sions and concerted practices and on abuse of a dominant position in the common
market in accordance with the law of their country and with the provisions of
•Article 85, in particular paragraph 3, and of Article 86.

The enactment of Regulation 17 did not close off the jurisdiction of national
authorities, although it did limit it. In fact, according to Article 9(3):
As long as the Commission has not initiated any procedure under Articles 2, 3 or
6, the authorities of the Member States shall remain competent to apply Article
85(1) and Article 86 in accordance with Article 88 of the Treaty; they shall re
main competent in this respect notwithstanding that the time limits specified in
Article 5(1) and in Article 7(2) relating to notification have not expired.

In its BRT v. SABA Adjudgment, the Court of Justice specified that:
the authorities of the Member States contemplated in Article 9(3) of Regulation
Number 17 are only those whose powers arise from Article 88 of the Treaty.
These may be administrative authorities, or jurisdictions especially entrusted with
applying national legislation on competition or to control the legality of such ap
plication by the administrative authorities.67

In this way, the Court settled a question which had been the subject of in
tense arguments, and its interpretation has been confirmed subsequently.
The competence of national authorities is limited to the application of
Articles 85(1) and 86, which can be done either independently or jointly with
domestic legislation on competition. Again, Article 9(1) of Regulation 17
67
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establishes the exclusive jurisdiction of the Commission for applying Article
85(3) of the Treaty.
Whether applying Articles 85(1) and 86 or domestic legislation, the
Member States’ authorities may not use as evidence the information provided
to them by the Commission under Article 10(1) or Regulation 17, if the
Commission obtained such information by applying the powers granted to it
in Articles 11, 13 and 14 of Regulation 17, or the information is contained in
the complaints and notifications established in Articles 2, 4 and 5 of Regula
tion 17. Such information must remain within the internal sphere of the na
tional authorities and may not be used by them other than to assess the suit
ability or not of initiating a national procedure.68
As a consequence of Article 9(3) of Regulation 17, national authorities
are no longer competent once the Commission initiates a procedure aimed at
the adoption of a negative clearance, negative decision, cease and desist or
der, or exemption.
In the Brasserie de Haecht I Ruling of 6 February 1973, the Court speci
fied that the procedure cannot be deemed to be ‘initiated’ in the terms of this
provision merely because the Commission has acknowledged receipt of a no
tification. The concept of initiation of a procedure refers to ‘ un acte d ’autorité de la Commission, manifestant sa volontà de procèder à une décision ’.69
In practice, the initiation of the procedure is the subject of an express de
cision by the Commission. Should it propose to adopt a negative decision,
the procedure is initiated not later than the moment of delivery of the notifi
cation of complaint. Should the Commission propose adoption of a negative
clearance or an exemption, this must be no later than the moment of the deci
sion to make the publication provided for in Article 19(3) of Regulation 17.
According to the IBM Ruling of 11 November 1981, this is an action which
is not subject to appeal.70
In fact, the question as to what must be understood by ‘initiation of pro
cedure’ is one of Community law which only the Court of Justice has au
thority to decide. The Court is not prevented from considering that the pro
cedure is ‘initiated’ from the moment when the Commission decides to ex
amine the matter e.g. by asking for information or proceeding with verifica
tions. In fact as of the moment when the investigation of a particular agree
ment begins and is communicated externally in terms of unequivocal declara
tions, it can be considered to be an ‘initiated procedure’ in the terms of
Article 9(3). This solution does not necessarily run contrary to the Anne
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Marty v. Estee Lauder judgment, according to which a comfort letter does
not constitute initiation of a procedure.71
Given that notification of an agreement does not automatically imply the
initiation of the procedure, the literal interpretation of Article 9(3) might lead
to serious conflicts between national authorities and the Commission; a na
tional authority might prohibit a specific agreement notified to the Commis
sion which the Commission would be willing to exempt retroactively pur
suant to Article 85(3). The same possibility for conflict would arise where
agreements are exempted from notification.
This difficulty has led to the opinion that national authorities may not
apply Article 85(1) when it is possible that the agreement concerned is the
subject of a retroactive exemption, either because this has been notified to
the Commission or because it is exempted from notification.
An analogous consideration of the similar situation arising in the interac
tion between national courts and the Commission may be of help. In
Brasserie de Haecht II the Court ruled that national courts have the power to
prohibit an agreement which is notified (or exempted from notification)
when there is no doubt as to its incompatibility with Article 85. The national
authorities considered in Article 9(3) of Regulation 17 should have the same
power. They must, however, demonstrate prudence and refrain from inter
vening against agreements which are notified (or exempted from notifica
tion) from the moment when the threat arises of a risk of conflict with a
subsequent decision of the Commission.
A national authority is not bound by a negative clearance. However, if
after the negative clearance has been granted the circumstances change or
new information becomes available, it seems that the jurisdiction of the na
tional authority should revive. The situation would be different if the Com
mission gives a negative clearance after an adverse ruling has been given by
a national authority. In such a case, the Commission’s decision prevails be
cause of the principle that Community law prevails in cases of conflict.
An individual exemption under Article 85(3) should in principle bind
both national courts and national authorities. However, a national court could
refer the question of the validity of the decision to the Court, while national
authorities are not allowed to do so.
Should the situation arise where a national competition authority may
prohibit the agreement or practice under national law, or impose stricter
conditions, the general rule of complying with the stricter law would have to
be followed.
The main question is whether the principle of primacy and uniformity of
Community law should apply differently to group exemptions and to indi71
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vidual decisions under Article 85(3).72 Although the substantive criteria
imposed by Article 85(3) are the same, a group exemption does not deal with
the special features of an individual agreement or even of a national market.
A national authority might be free to deal with special circumstances not
foreseen by a group exemption and apply stricter national requirements, but
it is apparent that a national authority could never simply conclude that the
Commission’s policy of exempting a given category of clauses was unwise
or even incorrect and that they should be prohibited. ‘This would be to frus
trate the purpose of the group exemption insofar as those clauses.are con
cerned’.73
Finally, an administrative letter of the Commission cannot bind a na
tional authority, though considerable weight should be given to such letters.
The ‘Cooperation Notice’ has only dealt with the value of the Commission’s
administrative letters for national courts. Since a Member State is not capable
of challenging the validity of a non-binding letter before the Court, and a
letter that is not a decision cannot have legal effects either for the parties, it
seems that it could hardly be sufficient to prevent a national authority from
taking action against the agreement or practice.74
In summary, Member States’ authorities may indeed play a major role in
completing the Commission’s action when dealing with agreements (because
they are not released from notification by a block exemption and have not
been notified) or with abuse of a dominant position. But could really more
effective enforcement be ensured if more cases where devolved to national
competition authorities? As stated above, national competition authorities
may already enforce EC competition rules provided the Commission has not
initiated proceedings. However, national competition authorities are not
bound to apply EC competition rules. Experience shows also that they play
no more than a limited role. In particular, those EC Member States which
have enacted national competition laws following the Community competi
tion system may see very little room for applying EC competition rules.
There remain nevertheless differences on policy and on enforcement. In
cases where the Commission may defer enforcement of Community compe
tition law to a national competition authority, there is increased risk that
‘decentralization’ will impair uniform application. As happens with the
national courts, more effective enforcement through more application by
national competition bodies is at odds with more consistent enforcement. The
fact that national competition authorities are not bound by EC competition
rules adds new elements for inconsistent decisions. Would a Commission de
cision referring cases to a national competition authority shed some light on
this issue? Although national competition bodies may be more capable of
72
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assessing complex economic facts than national judges, they will still be re
luctant to seek opinions from the Commission and their decisions will there
fore be less amenable to a uniform application of EC competition law.
Finally, it is more than doubtful that national competition authorities will be
willing to accept a guidance and supervisory role for the Commission, or
even any kind of Commission intervention for specific cases of particular
impact.

V. Decentralization Through Cooperation Between Member
States and the Commission
In its Twenty-first Report on Competition Policy, for the year 1991, the
Commission had already stated that the desire to make competition policy ef
fective, to bring it closer to the public and to have sufficient resources avail
able for the application of the regulations in those cases where the Commu
nity has to protect an important political, economic or legal interest, has led
the Commission to promote a decentralized application of the competition
rules by the national courts and authorities.75 This objective was first spelt
out in 1983.76
Since the responsibility for the day-to-day application of Community
competition law should lie in the hands of Community and national bodies,
effective cooperation between the Commission and national courts and com
petition authorities must be ensured. According to the Commission, such co
operation must in particular involve a greater participation by the national
courts in the Application of Articles 85 and 86, assisted where appropriate by
the Commission itself by means of the supply of legal, procedural or statisti
cal information which may be relevant for the resolution of the specific case.
National courts can therefore ask the Commission for information. If the
information is of a procedural nature, national courts may request such in
formation as whether there has been a notification or the Commission has
initiated a proceeding, whether the Commission has taken a position, by way
of decision or comfort letter, or how much time the Commission will need to
grant or refuse an exemption.
The ‘Cooperation Notice’ contemplates also the possibility for national
courts ‘to consult the Commission on points of law’. For example, the na
tional courts may ask such questions as what the Commission’s customary
practice is in relation to the EC law issue, when is there effect on trade
75
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Twenty-first Report on Competition Policy, Office for Official Publications of the Euro
pean Communities (1992) point 69.
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Communities (1983) points 217-18.
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between Member States, or when is there an appreciable restriction of com
petition. The ‘Cooperation Notice’ even contemplates a Commission’s ‘in
terim opinion’ on whether a contested agreement, decision or concerted
practice is exemptible.
On the ‘relative validity’ in internal law of such an interim opinion noth
ing is said. If the Commission considers that the case is unlikely to qualify
for an exemption, national courts will be able to waive a stay of proceedings
and rule on practice. The answers given by the Commission are, however,
not binding on the national courts, which may refer the issue to the Court of
Justice following Article 177.
Finally, national courts can obtain statistics, market studies and economic
analyses from the Commission, but only if the requested data are at the
Commission’s disposal or can be easily obtained by it. The Commission’s
duty to communicate documents to national courts is qualified in the
‘Cooperation Notice’ by the interest of the Community and by ‘the general
principle of sound administrative practice’. The legal basis for this coopera
tion on the part of the Commission lies in Article 5 of the EEC Treaty as in
terpreted most poignantly in Zwartweld & Others.11
It is however not clear how a court in a specific Member State should set
about the task of seeking advice from the Commission in the ways envisaged
by the ‘Cooperation Notice’. Such questions specified in the ‘Cooperation
Notice’ would appear to pose numerous procedural and practical difficulties,
given the adversarial character of most national systems and the lack of ade
quate court procedures.78 Normally, in civil proceedings in Member States,
the parties are the ones who define the scope of the disputes before the court.
The courts may not raise issues on their own initiative. Not all national courts
may consider Articles 85(1) and 86 as rules of public policy that they ought
to raise on their own initiative during the proceedings. Courts are also not
allowed to bring into the proceedings facts that the parties did not submit to
them. Will the national courts on their own initiative seek from the Commis
sion facts necessary to establish the effect of the contested agreement?
Moreover, in many Member States judges are not allowed to seek views on
points of law from third parties. In practice, it can be imagined that the court
would address any letter to the Director-General of DG IV and not to anyone
of lower rank. Should the court be interested in clarification of the law on a
particular matter, it is not easy to circumvent the duty to make use of the
Article 177 procedure. Given the fact that the Commission does not always
pay the attention that it should to the ECJ’s case-law, will it be sufficient to
rely on a legal opinion from the Commission?

77
78
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If, however, the national court is interested in DG IV’s view of a particu
lar case, DG IV could in principle make data available from the file in ques
tion or indicate its current stage of thinking.79 But there still remain ques
tions concerning the legal status of reply, the right of third parties to be
heard, and the proper internal Commission procedures for issuing such ad
vice. The Commission attempts to account for due process considerations in
the ‘Cooperation Notice’ by undertaking ‘not to accede to requests for in
formation unless they come from a national court, either directly, or indi
rectly through parties which have been ordered by the court concerned to
provide certain information’. The Commission also obliges itself ‘to ensure
that its answer reaches all the parties to the proceedings’. But the Commis
sion ought not to submit its reply to the national court without having heard
the concerned parties in Commission proceedings. Given the novelty of the
information process envisaged by the ‘Cooperation Notice’, it continues to
be questionable whether Article 177 will not remain the preferred option for
the national courts.
The Commission is eager that Articles 85 and 86 should be enforced in
national courts as the main avenue of decentralization and of rendering more
effective Community competition policy. In the Commission’s view, national
courts can ensure that ‘the competition rules will be respected for the benefit
of private individuals’. In addition, Article 85(2) should enable them to de
termine before the national courts, in accordance with the national procedural
law applicable, ‘the civil law effects of the prohibition set out in Article 85’.
The judgment of the Court of First Instance in Automec II paved the way
for the Commission in this regard by advising that, in matters which are not
of the Commission’s exclusive competence, the Commission is entitled to
prioritize its enforcement efforts. The Commission should focus on notifica
tions, complaints and own initiative proceedings having particular political,
economic or legal significance for the Community as a whole. In Automec II
itself the Court took the stance that on proceedings pending before an Italian
court, the domestic court was in a better position to rule on the contractual re
lationship between the parties.
In the ‘Cooperation Notice’, the Commission argued that it has to act in
the ‘public interest’, while national courts have the task of safeguarding pri
vate rights. It stated that in the future it would deal with cases which have
particular political, economic or legal significance for the Community. In the
case of complaints lacking any general relevance the Commission considers
that, as a rule, notifications will normally be dealt with by means of comfort
letter and complaints should be handled by national courts or authorities.

79
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It has rightly been pointed out80 that the view of the Commission’s func
tions - safeguarding the public interest of the Community - as opposed to the
national courts’ function of safeguarding the rights of private individuals - is
obviously too ‘black and white’. The Commission itself appears to recognize
the lack of a precise division between the functions of the Commission and
the national courts since in the ‘Cooperation Notice’ it accepted implicitly
that there is sufficient Community interest where adequate protection of pri
vate parties’ rights is not available in national courts.81
In Automec II, while making the distinction between the respective func
tions of the Commission and of national courts, the Court of First Instance
stated:
In this context the question for the Court is whether the Commission was right, in
this particular case, to conclude that there was not sufficient Community interest
in pursuing the examination of the matter on the ground that the applicant ...
could also submit to [the Italian] courts the question of whether BMW Italia’s
distribution system was compatible with Article 85(1) EEC.82

It would thus seem that the availability of a remedy in national courts is an
element to be considered by the Commission when assessing the Community
interest. On the other hand, the public interest is an element that national
courts are allowed to take into account and, in certain cases, are required to
take into account.
What exactly is meant by ‘adequate protection’ to the private parties’
rights in national courts, and how far the Commission should go in examin
ing such protection are open questions. In addition, the question of the
Commission’s obligation to investigate a case if it were to find that no avail
able remedies existed in national courts remains unanswered. In such a hypo
thetical case, the Commission would probably be bound to act. The Com
mission has the necessary powers and there would be no other course of
action open to private parties.
The same doubts arise when the effect of the rejection of a complaint is
considered. The ‘Cooperation Notice’ states that national courts should as
certain ‘whether the agreement, decision or concerted practice has already
been the subject of a decision, opinion or other official statement issued by ...
the Commission’. While not binding on national courts, such statements
provide them with ‘significant information for reaching a judgment’.
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Bourgeois, supra note 5, at 485.
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According to the guidelines set forth in Automec //, when rejecting a
complaint, the Commission is bound to evaluate the factual and legal aspects
of the complaint. As already pointed out, the Commission could very well re
ject a complaint on the grounds of absence of Community interest without
expressing prima facie views on the substantive merits of the complaint.
There are obviously two sides to the question of whether the Commission
should express such views. If it does not, the Commission loses a chance to
ensure enforcement in line with its interpretation of the law. If it does, the de
fendant in the national court starts with a handicap if the national court con
siders this as ‘significant information for reaching a judgment’. If the Com
mission expresses prima facie views on the substantive merits of the com
plaint, it ought not to do so without hearing the respondent.83
There are two different concerns underlying the ‘Cooperation Notice’: (1)
encouraging more enforcement by national courts, and (2) avoiding decisions
that may conflict with those taken or envisaged by the Commission. The
‘Cooperation Notice’, often reflects these two concerns simultaneously.
As already stated, the law is particularly confusing where comfort letters
are concerned. While it is true that in the Perfume cases the Court of Justice
stated that the type of comfort letter that was in question did not bind na
tional courts, the Commission may have drawn certain conclusions from the
reliance on comfort letters. In Automec 77, the Court of First Instance said
that a complaint under Regulation 17 does not have a right to a formal deci
sion ‘unless the subject matter of the complaint is within [the Commission’s]
exclusive remit’. It may be questioned whether, as Valentine Korah has
stated, ‘this may imply that the parties who have asked for an exemption [...]
are entitled to a formal decision’.84 The Commission confirmed that it in
tends (as it is currently doing now) to use comfort letters as a rule to dispose
of notifications in cases that have no Community interest. Bourgeois asks
himself whether it would be ‘so shocking to say that the Commission has
come to the conclusion that comfort letters ought to be binding on national
courts’.
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See Whish, supra note 10.
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He wonders also whether there is not some inconsistency in the stand
taken in the Perfume cases and in the ‘Cooperation Notice’: on the one hand,
national courts may not apply Article 85(3), but on the other, they ought to
take Article 85(3) type comfort letters into account. It seems that the Court of
Justice will have in an appropriate case to draw the logical conclusions from
its obiter dictum in Delimitis, where it stated that ‘such conflicting decisions
would be contrary to the ... principle of legal certainty...’.85
As to possible conflicting situations the ‘Cooperation Notice’ recalls the
following existing solutions:
(1) where the Commission has initiated a proceeding, national courts may
stay their proceedings while awaiting the outcome of the Commission’s
action;
(2) national courts may stay proceedings and seek the Commission’s views;
(3) national courts may submit questions for preliminary ruling to the Court
of Justice;
(4) when national courts find that the conditions for applying Article 85(1)
or Article 86 are not met, they should pursue their proceedings even if
there has been a notification to the Commission; and
(5) when national courts find that the conditions for applying Article 85(1)
or Article 86 are met, they must rule that the conduct at issue infringes
EC competition law and take the appropriate measures.86
Bourgeois remarks,87 how it is doubtful that national courts would stay pro
ceedings on the ground that the Commission has initiated proceedings, ex
cept in the unlikely event that the parties requested them to do so.
This applies to the second and third solutions as well, since in many in
stances the issue will arise in summary proceedings and national courts will
be even more reluctant to stay proceedings.
National courts must also verify whether the conduct at issue has been or
will be exempted by the Commission under Article 85(3). The ‘Cooperation
Notice’ states that where:
(a) the conduct at issue benefits from an individual exemption; national
courts are bound by it;
(b) the conduct at issue falls within the scope of a block exemption; national
courts are bound to apply the block exemption regulation;
(c) there is a comfort letter stating that the conditions for applying Article
85(3) have been met with respect to the conduct at issue; national courts
are not bound by it but may take account of it ‘as a factual element’;
(d) the agreement, decision or concerted practice has not been notified to
the Commission; an exemption is ruled out, except for agreements, deci
sions or concerted practices that did not need to be notified; national
85
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courts may decide that the agreement, decision or concerted practice is
void;
(e) the agreement, decision or concerted practice has been notified to the
Commission and the Commission has not yet ruled on the notification;
national courts should assess the likelihood of an exemption being
granted; if a national court takes the view that the conduct at issue can
not be exempted by the Commission, it should take the measures to
comply with Article 85(1) and (2). If not, the national court should sus
pend the proceedings while awaiting the Commission’s decision.88
The ‘Cooperation Notice’ states that national courts may decide that the
agreement is void. This point assumes that a national court finds that the
conduct at issue infringes Article 85(1). Except where the agreement did not
need to be notified, in such cases national courts must decide that it is void
under Article 85(2).
Point (e) requires the national courts to second-guess the Commission. In
the event that a national court considers the conduct exemptible, apart from
the reluctance of national courts to stay proceedings, the ‘Cooperation No
tice’ here runs again into the contradiction between the view that national
courts may not apply Article 85(3) and the desire that they should take ac
count of comfort letters.
The contradictions in the effective enforcement of competition law seem
thus to be inherent in any attempt at decentralization. A more effective way
of solving the conflicts could in theory come through the enactment of EC
legislation which would harmonize Member States’ rules and procedures.
The ‘soft harmonization’ advocated by the Commission has not produced so
far the expected results.
The alternative of giving national courts the power to grant exemption
would be tantamount to rendering ineffective the enforcement of competition
law. It would not only substantially reduce the possibility of a uniform appli
cation, but also make the tasks of the national judges even more difficult.

VI. Rights and Remedies for Litigants Under Community
Competition Rules:
The Transformation of National Laws
The Commission’s view that it may decline to deal with a complaint on the
grounds that it is not of sufficient relevance and that it could be dealt with
satisfactorily by a national court or a national competition authority would be
on a sounder basis if it were clear that in the specific case a satisfactory rem-
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edy is available at the national level. At present such a remedy is available, in
practice, only in national courts.
In the absence of harmonization of Member States’ rules and procedures
which enforce Community competition policy, it is for the national legal sys
tems of Member States to ensure the enforcement of rights deriving from the
direct effect of Articles 85 and 86. The ‘rights perspective’ may shed signifi
cant light on the substantive issues which are at stake in the tendency to
wards ‘decentralization’ of EC competition policy.
An important and controversial question has been whether third parties
can invoke the unlawfulness of agreements under Article 85 and the abuse of
a dominant position under Article 86 in order to bring an action either for an
injunction and/or damages in respect of the offending undertakings. Clearly
the possibility of obtaining damages as well as simply injunctive relief is an
important part of any attempt to encourage litigants to sue in their domestic
courts.
In this context, it is interesting to consider whether, as a matter of Com
munity law, national courts are obliged to award damages for infringements
of Articles 85 and 86. There have been distinguished at least three ways of
approaching the matter:89 the principle of non-discrimination, the require
ment to ensure effective enforcement of Community law, and the ECJ’s
judgment in Francovich. The Banks case has also clarified some of the
issues.90 The thread can be followed from rights secured through the doctrine
of direct effect to an effective judicial protection through granting of
remedies required, and towards a principle of homogeneity of legal remedies.

A. The Principle of Non-Discrimination

As far as non-discrimination is concerned, it is clear that where a Community
provision is directly effective, individuals must be afforded remedies in their
national courts which are no less effective than they would have in similar
circumstances under domestic law. This principle of ‘non-discrimination’ or
‘equality of treatment’ has been made explicit in several judgments of the
Court and it is expressed in paragraphs 10 and 11 of the ‘Cooperation No
tice’. However, the non-discrimination rule will not be particularly effective
in circumstances where there is no comparable provision to Article 85 or
Article 86 in domestic law. Damages, for instance, are available under some
national competition laws only in certain fairly narrowly defined circum
stances.
89
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In the absence of new national legislation based on the models of Articles
85 and 86 the principle of non-discrimination provides but a partial answer to
the question.

B. The Principle o f Effective Enforcement

More promising in searching for a Community requirement that damages be
available is the principle of effective enforcement. Irrespective of discrimina
tion, Member States must not render the enforcement of Community rights
impossible or excessively difficult.
Already in Simmenthal Z/91 the Court held that national courts must not
be restricted from doing everything necessary to ensure that Community
rules have full effect. A national court which is called upon to apply provi
sions of Community law is under a duty to give full effect to those provi
sions, if necessary refusing on its own initiative to apply any conflicting
provision of national legislation. In Comet92 and Rewe,92> the Court laid
down a general requirement on Member States to take all appropriate mea
sures to ensure that the obligations and objectives of the Treaty are fulfilled
following the duties of cooperation ex Article 5. According to Rewe, the na
tional courts are the ones ‘entrusted with ensuring the legal protection which
citizens derive from the direct effect of the provisions of Community law’.94
More recent cases, generally involving claimants seeking ‘répétition de
l'indu’, added another perspective to the otherwise broad reasoning in Sim
menthal. In Denkavit the Court held that:
it is for the domestic legal system of each Member State to designate the courts
having jurisdiction and determine the procedural conditions governing actions at
law intended to safeguard the rights which subjects derive from the direct effect
of Community law, it being understood that such conditions cannot be less
favourable than those relating to similar actions of a domestic nature and that un
der no circumstances may they be so adapted as to make it impossible in practice
to exercise the rights which the national courts are bound to protect.95

The 'répétition de l'indu' cases only required that the rights be effectively
enforced and that the national rules treated Community claimants equally.
A more novel trend in Community case-law has been to emphasise the
effective protection of substantive rights. This has been referred to by some
91
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commentators as a third generation of case-law. It builds on the foundations
of direct effect/supremacy and the substantive content to the rights which
constituted respectively the first and second generation. The questions posed
by this case-law relate to the issue of which are the final consequences of the
duty on national courts to provide adequate remedies. Might effective protec
tion ultimately imply that national courts shall accept new types of remedies
unknown to domestic substantive and procedural laws?
It appears that the consistent limitation of the institutional and procedural
autonomy of the Member States applied by the Court would require the de
velopment of new remedies and new powers being vested in the national
courts.
It would be meaningless to say that certain provisions of Community law could
be relied on before national courts if no remedy were available or if the rules of
procedure were so stringent as to defect any action brought in reliance of them.96

The real transformation came with Factortame and Marshall97 Neither case
was concerned with competition law, but in each UK courts were bound to
take the required action to ensure that individuals were able to vindicate their
Community rights.
In Factortame, the Court reiterated the broad principle laid down in Simmenthal and held that:
any provision of a national legal system ... which might impair the effectiveness
of Community law by withholding from the national court having jurisdiction to
apply such law the power to do everything necessary at the moment of its appli
cation to set aside national legislative provisions which might prevent, even tem
porarily, Community rules from having full force and effect are incompatible with
those requirements, which are the very essence of Community law.

The Court added that:
Community law must be interpreted as meaning that a national court which, in a
case before it concerning Community law, considers that the sole obstacle which
precludes it from granting interim relief is a rule of national law, must set aside
that rule.98

It is submitted that the same principle would apply to relief granted perpetu
ally and not just in the interim.
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In Francovich the Court reaffirmed that:
the national courts whose task it is to apply the provisions of Community law in
cases within their jurisdiction must ensure that those rules have full effect and
protect the rights which they confer on individuals.

Community law creates rights as well as obligations which form part of in
dividuals’ legal patrimony. More radically, the Court also held that:
the full effectiveness of Community rules would be impaired and the protection of
the rights which they grant would be weakened if individuals were unable to ob
tain compensation when their rights are infringed by a breach of Community law
for which a member-state can be held responsible.99

The Court phrased the right to compensation as arising directly from Com
munity law.
The Court went one step further in determining the substantive content of
remedies in Marshall II. The case dealt primarily with sexual discrimination
and remedies in national courts arising from the direct effect of Council
Directive 76/207. But the judgment is a useful guide to the direction taken by
the Court on the principle of effective remedies. The Court stipulated that:
Article 6 of the directive puts Member States under a duty to take the necessary
measures to enable all persons who consider themselves wronged by discrimina
tion to pursue their claims by judicial process. Such obligation implies that the
measures in question should be sufficiently effective to achieve the objective of
the directive and should be capable of being effectively relied upon by the per
sons concerned before national courts.100

Whilst the Court found that it was for Member States to choose among the
different solutions suitable for achieving the objective of the directive, the
measures chosen had to attain real equality among employees and ‘must be
such as to guarantee real and effective judicial protection and have a real de
terrent effect on the employer’.101 The Court considered that in the context
of a claim for unfair dismissal, the remedy to be provided had to be either re
instatement of the employee’s position or full compensation for loss and
damage sustained in accordance with the applicable national rules. The En
glish legislation which placed an upper limit on the amount of compensation
recoverable was not a proper implementation of the directive. The limit pre
scribed did not necessarily represent a level ‘consistent with the requirement
of ensuring real equality of opportunity through adequate reparation for the
loss and damage sustained as a result of discriminatory dismissal’.102 Where
compensation was the remedy chosen by the national legal system, the ECJ
99
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stipulated that such compensation must be full and must not be limited a
priori in terms of its amount. A broader conclusion has been derived from
the judgment. Chosen remedies by national courts must in effect ensure
restitutio in integrum to each and every individual for loss suffered in breach
of an EC law provision.
In a recent case, Faccini Dor/,103 the Court has established a three-step
test for examining whether a Member State is required to make good damage
caused to individuals through failure to transpose a directive. The Court
stated as follows:
First, the purpose of the directive must be to grant rights to individuals. Second, it
must be possible to identify the content of those rights on the basis of the provi
sions of the directive. Finally, there must be a causal link between the breach of
the State’s obligation and the damage suffered.

The Court has considered the requirement of interpretation of national laws
in conformity with a directive and the principle of State liability for failure to
transpose a directive within the period prescribed, as complementary to its
doctrine of direct effect of clear and unconditional provisions. As van Gerven
has pointed out, ‘all these doctrines have been developed by the Court to se
cure for the individuals effective protection of the rights which they derive
from Community law’.104
The requirement of interpretation of national laws in conformity with a
directive and the principle of State liability for non-transposition of directives
provide thus judicial protection beyond the protection offered under the
doctrine of direct effect. In Francovich, the principle was established that for
State liability to arise it was sufficient that the purpose of the directive was to
grant rights to individuals and that the content thereof could be identified on
the basis of the directive provisions concerned.105
There is no need for a directive provision to have direct effect in order to
engage the Member State’s liability for not transposing it. Future case-law
will then have to determine whether the liability of individuals for breaches
of obligations which Community law imposes upon them, is also a principle
‘inherent in the system of the Treaty’. 106 Should this be the case national
courts would then be obliged, ‘as a matter of Community law, to grant dam
ages for breaches of e.g. Article 85 or Article 86 [...] committed by indi
viduals’. 107 It could be argued that the Francovich judgment is an a fortiori
case: there the Court held that damages should be available against the
103
104
105
106
107

Case C-91/92, Faccini Dori, [1994] ECR 1-3325, at 27 with a reference to the Court’s
judgment in Francovich.
Van Gerven, ‘Bridging the Gap between Community and National Laws: Towards a Prin
ciple of Homogeneity in the Field of Legal Remedies?’, 32 CML Rev. (1995) 682.
Francovich, supra note 90, at 35.
Ibid.
Van Gerven, supra note 104, at 683.
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Member State relating to provisions which were not themselves directly ef
fective. Should damages not be available where the provisions in question
are directly effective?

C. The ‘Right to Damages9

The Court has never actually ruled on the issue of whether damages are
available as a right for an infringement of the competition provisions. Never
theless, in Marshall II the Court indicated that it was prepared to tackle the
question of effective remedies at a European level by holding that only
restitutio in integrum would effectively protect a right to compensation for
infringement of a directive. In Francovich Advocate General Mischo stated
that:
the possible payment of compensation to an individual for harm suffered as a re
sult of the breach of a provision of Community law with direct effect has its
foundation in the Community legal order itself. Of course, if other remedies capa
ble of ensuring the full force and effect of Community law are available in the
national legal system they may be used, b u t... if the payment of compensation is
the sole means in the particular circumstances of ensuring effective protection, the
Member State is under an obligation by virtue of Community law to make avail
able to individuals an appropriate remedy enabling them to claim compensa
tion.108

Although Francovich concerned itself only with the liability of Member
States and did not discuss the issue of damages against individuals, given the
importance attached by the Court to the effective protection of Community
law it may be maintained that:
once the Court has established that certain provisions of Community law impose
obligations directly on individuals and an individual violates such an obligation,
the Court would hold that the affected individuals have a right to damages against
the individuals who breached their obligations.109

A number of commentators have interpreted the Court’s judgment in
Francovich broadly as implying that the remedy of damages should be avail
able against other individuals who have breached Article 85 or 86. Where an
undertaking violates Article 85 to the competitive detriment of other firms,
that undertaking would be liable for resultant quantifiable losses. The judg
ment would demonstrate the determination of the Court of Justice to ensure

108
109

Francovich, supra note 90, 86, at 42.
Smith, ‘The Francovich Case: State Liability and the Individual’s Right to Damages’, 3
ECLR (1992) 129, at 132.
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that the effectiveness of Community law is upheld by the national courts by
means of civil remedies.110
Notwithstanding its status as a landmark case, in a sense Francovich can
be seen as a logical progression from Van Gend en Loos. Already in Van
Gend and Loos it was clear that individuals may derive rights as a conse
quence of the obligations which the Treaty imposes on Member States. In
Factortame it was considered necessary, in order to ensure the effective pro
tection of Community rights, to make it possible for a private party to obtain
an injunction against the British Crown, despite the fact that this remedy
would not have been available had a similar claim arisen under national law.
Although the full implications of both cases are not yet sufficiently real
ized, Francovich defines a new substantive right on which individuals may
rely when they have suffered loss as consequence of a Member State’s fail
ure to implement a Community directive.
It is not yet clear how the test laid down in Francovich will be applied by
national courts. The case, however, would appear to give rise to a new cate
gory of rights which individuals may rely on before national courts, which
goes beyond the consequences of direct effect. In particular Francovich
would seem to provide a useful argument which individuals could invoke be
fore domestic courts in seeking to obtain damages where they have suffered
economic loss in consequence of anti-competitive conduct by other individ
uals. According to Alasdair Bell:
It could be argued, by analogy that if an individual suffers loss in consequence of
anti-competitive conduct engaged in by other individuals an action in damages
should likewise be available against the infringing parties.111

The Banks case has shed some new light on these issues. Banks and Co. con
tended that in the event of a breach of Treaty provisions having direct effect,
an appropriate remedy must be available before the national courts of a
Member State. The plaintiffs also maintained that the award of damages was
essential for the enforcement of Community rules on competition, especially
since it acted as a deterrent to anti-competitive behaviour by undertakings.
Whilst the ECJ did not address this issue, grounding their judgment instead
on the lack of direct effect of Articles 65 and 66 of the ECSC Treaty, Advo
cate General van Gerven discussed in his opinion the effective protection re
quirement placed on national courts, citing the case-law from Simmenthal to
Factortame and Francovich, pointing out that Francovich was only specifi
cally dealing with the rights arising from a directive. But he further
considered whether ‘the value of the Francovich judgment as a precedent ex110
111

Maitland-Walker, ‘A Step Closer to a Definitive Ruling on a Right to Damages for
Breach of the EC Competition Rules’, 1 ECLR (1992) 3.
Bell, ‘Enforcing Community Law Rights before National Courts - Some Developments’,
1 LIEI (1994) 123.
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tends to action by an individual (or undertaking) against another individual
(or undertaking) for damages in respect of breach by the latter of a Treaty
provision which also has direct effect in relation between individuals’, and
came to an affirmative conclusion. Van Gerven considered that the full effect
of Community law would be all the more impaired if an undertaking did not
have the possibility of obtaining reparation from the party held responsible
for the breach of a directly effective provision of Community law, such as
the competition rules in Articles 85 and 86.112
He added two further arguments. First, he felt that recognition of a right
to reparation was the logical conclusion of the horizontal direct effect of the
competition rules. ‘The only effective method whereby the national court can
... fully safeguard the directly effective provisions of Community law which
have been infringed is by restoring the rights of the injured party by the
award of damages.’113 A mere declaration that the relationship is void would
be insufficient to make good the party’s loss. Second, a rule of reparation
would have the added benefit of making competition rules more operational,
especially since the Commission with limited resources is dependant on the
national courts for effective enforcement. Van Gerven summarized that a
national court is under an obligation to award damages for loss sustained by
an undertaking when another undertaking breaches the competition rules.114

D. Rights Arising from Articles 85 and 86 before National Courts

In BRTv. SABAM the Court held that ‘as the prohibitions of Article 85(1)
and 86 tend by their very nature to produce direct effects in relations between
individuals, these Articles create direct rights in respect of the individuals
concerned which the national courts must safeguard’.115 According to direct
effect, Articles 85 and 86 confer rights and also impose obligations on pri
vate individuals. Individuals may invoke these provisions against other indi
viduals in a national court. If accepted that these ‘rights’ must be effectively
protected by national legal systems, which probably include an award of
damages for their infringement if necessary, which are the ‘rights’ actually
arising from the competition provisions in favour of private parties pleading
before national courts?
The problem to be examined in the future is not so much how rights con
ferred upon individuals by the Treaty are to be enforced in national courts,
but the more fundamental issue o f what rights the Treaty provides in the

112
113
114
115

Banks, supra note 90, Opinion of Advocate General Van Gerven (delivered on 27
October 1993), at 40-1,43.
Ibid., at 44.
Ibid., at 45.
BRT v. SABAM, supra note 45, at 62.
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competition context. The dichotomy can be seen in the opinion of Advocate
General Mayras in BRT v. SABAM who stated:
Where civil or commercial courts ... have to judge disputes between individuals ...
the Court has only to give a decision on the consequences of that infringement:
nullity or termination of the contract, grant of damages to the injured party... It is
true that private persons can invoke the rights which they hold by virtue of Arti
cles 85 and 86 before their national courts and that the latter have power to recog
nise their enjoyment of them.

The question is therefore to determine what rights must be given effective
judicial protection rather than just examining how the rights and duties of
private parties are enforced in Member States. It is, indeed, a separate ques
tion whether an independent claim for damages exists under Community law
irrespective of its existence in a particular national jurisdiction.
The issue may also be phrased in a different way:
which court - national or European - is competent to interpret those provisions of
the Treaty in relation to the rights and remedies that individuals derive there
from?116

A definition of the rights and duties arising from Article 85 would not neces
sarily imply that the Court would have to determine the practical conse
quences in terms of the national law of the referring Member State. In effect,
in Salgoil117 the Court refused to accept the Italian Government’s argument
that the nature of the legal protection to be afforded to directly effective
Treaty provisions depends on an interpretation of national law.
The Court has held in Simmenthal II that the implementation of rights
through the conduit of national remedies cannot render the exercise of such
rights impossible or difficult. There has also developed a duty on national
courts to set aside national rules which would prevent the effective exercise
of Community rights in national courts. Similarly, it seems clear from
Marshall II that national courts must ensure adequate reparation for loss
caused to individuals by infringement of the provisions of the Treaty. How
far a firm right to damages will evolve is a speculative question for future
litigation.
Are ‘third generation Community solutions’ able to impose upon national
courts not only to reshape existing remedies under national law, but also if
necessary to apply new ones?
At the moment, this seems to be too far-reaching. The case seems more
mature for the harmonization of remedies. It would seem that the need for
116
117

Picanol, ‘Remedies in National Law for Breach of Articles 85 and 86 of the EEC Treaty a Review’, 2 LIEI (1983) 20; an interesting discussion of these issues in Beal, supra note
96.
Case 13/68, Salgoil v. Italian Ministry for Foreign Trade, [1968] ECR 453.
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harmonized legal remedies, when it comes to protecting the individuals’ ba
sic rights, is inherent in the concept of uniformity: in the absence of suffi
ciently harmonized legal remedies, uniform rights would not be adequately
secured throughout the Community.118
However, the Court seems to have abandoned, in its recent case-law, the
opinion that Member States must not eventually create new remedies. A min
imum obligation on Member States to broaden existing remedies if necessary
to preserve the full effectiveness (including the uniform application) of
Community rules could well be developed. It would be up to the national law
to determine which are the competent courts and to lay down procedural
rules and non-essential substantive rules which are non-discriminatory and
which do not make relief virtually impossible or excessively difficult.119 A
more generalized enforcement of Articles 85 and 86 by national courts will
enhance the need for the recognition of comprehensive rights in favour of the
individual plaintiffs. Decentralization of EC competition law through its ap
plication by national courts and national competition authorities would thus
imply that the secondary effects of ‘subsidiarity’ remain still to be appre
hended.

118
119

Van Gerven, supra note 104, at 691. See also Task, ‘Remedies for European Community
Law Claims in Member State Courts: toward a European Standard’, 31 Columbia Journal
o f Transnational Law (1993) at 377-401.
Ibid., at 693.
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Chapter I
The Rise of Regulation in Europe
A. The State in Modern Political Economy

Modem politico-economic theories of the State distinguish three main forms
of public intervention in the economy: income redistribution, macroeco
nomic stabilization, and regulation.
The redistribution function includes all transfers of resources from one
social group to another, as well as the provision of ‘merit goods’, that is,
goods that the government compels individuals to consume, like elementary
education and free medical care. The purpose of redistributive policies is to
modify the distribution of income and wealth generated by the market and by
the existing structure of property rights.
The stabilization function is concerned with the preservation of satisfac tory levels of economic growth, employment, and price stability. The main
instruments to achieve these objectives are fiscal and monetary policy, edu
cation, training, labour market policy, research and development, and
industrial policy.
Finally, the regulatory function attempts to correct various forms of
‘market failure’: monopoly power, negative externalities, failures of informa
tion, or insufficient provision of ‘public goods’. Public goods have two criti
cal properties: first, it does not cost anything for an additional individual to
enjoy the benefits of a public good; second, it is difficult or impossible to
exclude individuals from enjoyment of the public goods. Because of these
characteristics there is insufficient economic incentive for the market to pro
duce adequate levels of public goods like national security, public health, or
environmental protection.
Behind the notion of market failures is a fundamental theorem of welfare
economics according to which, under certain conditions, competitive markets
lead to an efficient allocation of resources, i.e. to a situation where there is no
rearrangement of resources - no possible change in production and consump
tion - such that someone can be made better off without, at the same time,
making someone else worse off (‘Pareto efficiency’). We speak of ‘market
failure’ when one or more conditions for the validity of this theorem are not
satisfied. It follows that regulation, if it succeeds in correcting market fail
ures, will improve market efficiency or even create the conditions necessary
for the existence of a market economy.
If there are no market failures the economy is Pareto-efficient, and there
is no economic justification for government intervention. But the fact that the
economy is Pareto-efficient says nothing about the distribution of income. A
very unequal distribution of income may be unacceptable to a majority of
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citizens, and this will legitimize government intervention on political or
moral grounds, even at some loss in economic efficiency. Also, Pareto-efficiency is a static concept; it guarantees the optimal allocation of existing re
sources, but not a rate of growth which voters and their political representa
tives may consider satisfactory. Hence, voters may push the government to
undertake more ambitious policies of economic development.
For these reasons, all modem States engage in redistribution, in economic
stimulation and stabilization, and in regulation. However, the relative impor
tance of these functions varies from country to country and, for the same
country, in different historical periods. Thus until recently most European
countries attached greater political significance to redistribution and eco
nomic development than to the correction of market failures through regula
tion.
These priorities are reflected in labels like ‘Welfare State’, which empha
sizes the redistributive function of the State, and ‘Keynesian State’, which
emphasizes the stabilization function. On the other hand, American scholars
often refer to the federal government as a ‘regulatory State’.1 This label sug
gests that in America the regulatory function has been historically more sig
nificant than the other two functions.
In fact, prior to F.D. Roosevelt’s New Deal and to the fiscal revolution
that took place between the presidencies of Herbert Hoover (1929-33) and
Lyndon Johnson (1963-9), the US Federal Government played a very modest
role both in redistribution and in macroeconomic stabilization. Even after the
New Deal, America remained a ‘welfare laggard’ by the standards of the
European Welfare States. In spite of this, or more probably because of this,2
this country has played a pioneering role not only in economic, but also in
social regulation. It suffices to mention the 1887 Inter-State Commerce Act
establishing the first independent regulatory commission at the federal level;
the Sherman Antitrust Act of 1890, which served as a model for the competi
tion articles of both the 1951 Paris Treaty establishing the Coal and Steel
Community, and the 1957 Rome Treaty establishing the Economic Commu
nity; the Clayton Act of 1914 with its provisions on mergers anticipating by
some 75 years the first European regulation in this area; and the consumer
protection legislation (Pure Food Act of 1906, Sherley Amendment of 1912)
of the beginning of the century. Also in the 1960s and 1970s, America served
as a model for European regulators in new fields of social regulation such as
environmental protection, nuclear safety, consumer product safety, and the
regulation of new technologies.
1
2

See, for example, H. Seidman and R. Gilmour, Politics, Position and Power: From the
Positive to the Regulatory State (4th ed. 1986); C.R. Sunstein, After the Rights Revolution
(1990).
Majone, ‘Cross-National Sources of Regulatory Policy-making in Europe and the United
States’, 'SI Journal o f Public Policy (1991-1) 79-106.
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A detailed discussion of the reasons for the strikingly different develop
ment of public policy in Europe and America would take us too far afield.
Two factors, however, are particularly relevant to our discussion. First, the
early American regulatory State was a minimal State, a ‘State of parties and
judges’ with a highly developed party democracy that presumed the absence
of a strong arm of national administration.3 There was no ‘Colbertist’ tradi
tion as in France, no bureaucracy accustomed to intervene directly in the
economy and to support cartels, as in Germany; and the small size of the
federal budget prevented the development even of modest programmes of in
come redistribution or macroeconomic stabilization. On the other hand, the
Commerce Clause of the US Constitution allowed the federal judiciary to
create a single continent-wide market by regulating inter-State commerce.
The second important factor is ideological. In Europe, the viability and
legitimacy of the market economy has been continuously questioned, by both
left and right, at least since the great depression of 1873-96. Broad popular
support of the market system developed only during the 1980s, after the
crises of the Welfare State, of Keynesian policies and of nationalizations and
State planning. In America, on the other hand, the value of the market as an
engine of economic and social progress has never been radically challenged,
except by politically unimportant intellectual minorities.
The definition of regulation offered by a distinguished American sociolo
gist expresses very well this general acknowledgement of the beneficent role
of the market. According to Selznick,4 regulation is sustained and focused
control exercised by a public agency over activities that are socially valued.
Implicit in this definition is the idea that market activities can be ‘regulated’
only in societies that consider such activities worthwhile in themselves and
hence in need of protection as well as control. The American rejection of na
tionalization as a mode of regulation expressed a widely held belief that the
institutional arrangement provided by free markets and private ownership
works well under normal circumstances and should be interfered with only in
clearly defined cases of market failure.
Consequently, American-style regulation left ownership in private hands,
but subjected certain industries or private economic activities to oversight by
specialized agencies. The reference in Selznick’s definition to sustained and
focused control by a public agency suggests that regulation is not simply
achieved by passing a law, but requires detailed knowledge of, and intimate
involvement with, the regulated activity. This requirement will necessitate,
sooner or later, the creation of specialized agencies entrusted with fact-find
ing, rule-making, and enforcement.

3
4

S. Skowronek, Building A New American State (1982).
Selznick, ‘Focusing Organizational Research on Regulation’, in R.G. Noll (ed.), Regula
tory Policy and the Social Sciences (1985) 363-7, at 363.
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B. Regulation and its Modes

Traditionally in Europe, regulating the market has not meant attempting to
improve its efficiency by correcting specific forms of market failure, but
rather replacing its logic by the logic of political, bureaucratic, or techno
cratic decisions. Hence the main modes of regulation have been: nationaliza
tion of ‘strategic’ industries and natural monopolies; economic planning and
industrial policy; corporatist self-regulation, where the State legitimized
agreements reached by private actors; and administrative regulation by gen
eralist bureaucrats located within departments of central government and
subject to the oversight and guidance of a minister or inter-ministerial com
mittee.
Even when one finds something resembling a specialized, independent
regulatory agency (such as the old Kaiserliche [later, Reichs-] Aufsichtsamt
fur Privatversicherung, forerunner of the present German Federal Supervi
sory Authority of Insurance), closer analysis reveals it to be a corporatist in
stitution designed primarily to protect the interests of producers (i.e., the in
surers) and perhaps also to support the macroeconomic objectives of the
government. It seems fair to say that, regardless of the organizational form
adopted, protection of the interest of consumers has not ranked high among
the traditional objectives of regulation in Europe. This is shown by the fact
that consumer-protection legislation hardly existed anywhere before the Eu
ropean Community became active in this area.
Of the various modes of economic regulation, nationalization has been
historically the most significant. Most European governments have used
public ownership of key industries like transportation, telecommunications,
energy, banking, and even insurance and steel, as an instrument for control
ling the economy, allegedly in the public interest. The assumption of the na
tionalizes was that the change from private to public ownership would in
crease the regulatory capacity of the State. However, experience has shown
that public ownership and public control are by no means the same thing. In
fact, the problem of imposing effective public control over the nationalized
enterprises proved so intractable that the main reason for which these enter
prises had supposedly been established - control of the economy in the pub
lic interest - was almost forgotten.
It is instructive to compare nationalization with American-style regula
tion, where ownership remains private but regulated firms are overseen by a
specialized public agency. At one level, the equivalence of the two modes of
regulation is so close that it is possible to establish a one-to-one correspon-
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dence between typical forms of failure of regulatory agencies, on the one
hand, and of public ownership, on the other:5
Table 1
Comparing Two Types of Government Failure
Failures of Economic Regulation

Failures of Nationalized Industries

Capture o f regulators by regulated firms

Capture of public managers by
politicians and trade unions

Overcapitalization (so-called Averch-Johnson effect)

Overmanning

Anti-competitive regulation

Public monopolies

Vague objectives (‘regulate in the public interest’)

Ambiguous and inconsistent goals
given to public managers

Poor coordination among different regulators

Poor coordination among different
public enterprises

Insufficient political accountability of

No effective control over public

independent regulatory agencies

enterprises by Parliament, the
courts, or the sponsoring minister

Such analogies are suggestive but should not be pushed too far. If it is true
that economic regulation has often restricted competition among incumbents
and limited new entry, the monopolistic position of public enterprises is often
granted by law and in some countries even guaranteed by constitutional pro
visions. Publicly owned monopolies can neither go bankrupt nor be taken
over by other firms. If technological progress makes possible a more compet
itive organization of the industry, competition will eventually emerge and
end the rule of private monopolies. But if monopolies are public, entry of
newcomers and competition by new substitutes will be either prevented or
delayed as long as possible. The deregulation of telecommunications in the
United States and privatization of the same industry in Europe offer a strik
ing illustration of this difference, see below.

5

Majone, ‘The Rise of the Regulatory State in Europe’, 17 West European Politics (19943) 77-101.
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The method used by American regulators to control the prices charged by
the public utilities - the so-called rate-of-retum regulation - involves subjec
tive judgments and economically dubious assumptions such as the use of his
torical costs to determine the rate base. According to some economists, the
method leads the utilities to over-invest (the Averch-Johnson effect noted
above), to use too much capital in production, and to provide more product
quality than is called for. In sum, the attempt to replicate a competitive mar
ket by reproducing the price, profit, output and efficiency levels that would
exist were the regulated market in fact competitive, has been less than suc
cessful.6 But price regulation in the nationalized public utilities has failed
even more completely. Ignoring the economists’ suggestions to set prices at
marginal costs as if the market were competitive, public managers and their
political sponsors have used pricing to achieve social or political, rather than
regulatory objectives.7 In addition, the basis of their pricing decisions was
always treated as confidential and politically sensitive information, whereas
all the calculations made by American regulators are carefully documented
and always available for judicial review and scrutiny by affected consumers.
In sum, the crisis of the nationalized industries is primarily a failure of
regulation, not a technical problem of productive efficiency. Public owner
ship not only reduced government’s ability to regulate the economy, but also
interrupted a policy learning process which could have produced, half a cen
tury ago, the kind of regulatory institutions that Europe is struggling to de
velop now. Public control of particular industries by means of regulatory
agencies or tribunals was not unknown in late 19th century Europe. For ex
ample, just one year after the US Congress passed the Inter-State Commerce
Act (1887) regulating the railway industry and creating the first federal regu
latory commission, an act of British Parliament provided the first effective
regulation of railway rates and established the Railway and Canal Commis
sion as successor of the Railway Commission of 1873. Some thirty years
later, the Electricity Supply Act established a body - the Electricity Commis
sion - with extensive regulatory powers.
Such commissions were often court-like tribunals rather than regulatory
agencies in the modem sense. In England,
tribunals proved so common that by 1933 the regulation of British public utilities
was viewed by some as considerably impaired by this reliance on the quasi-judi
cial method and by the resulting failure to develop the administrative commission.
What was absent was a powerful agency that applied a special expertise, em
ployed its own secretariat and regulated (in the sense of imposing a planned
structure on an industry or social issue). Regulators, instead of instituting action,
responded to the competing proposals of private interests.8
6
7
8

S. Breyer, Regulation and its Problems (1982).
J. Kay, C. Mayer and D. Thompson (eds), Privatization and Regulation (1986).
R. Baldwin and C. McCrudden, Regulation and Public Law (1987).
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Dissatisfaction with the quasi-judicial approach to regulation could have
stimulated institutional innovations, as it did in the early 1970s when the
failure of the court-like Air Transport Licensing Board as an all-purpose
agency led to the creation of the powerful Civil Aviation Authority. Instead,
the nationalization of the utilities confused the roles of manager and regula
tor, subordinating the latter to the former: questions of agency design disap
peared from the public agenda.

C. Privatization as Re-regulation

Since regulation of the economy was a professed objective of nationalization
policies, privatization could not mean simply a return to laissez-faire. Just as
deregulation in America has not meant an end to all regulation - airlines
have not been deregulated with respect to safety, and newly deregulated
industries have lost their pre-existing statutory immunity from the anti-trust
laws - so in Europe privatization has been followed by regulation of prices
and competitive conditions.
The first step toward a new mode of regulation not based on public own
ership was a clear separation of regulatory and operational responsibilities.
Thus, the formal separation of telecommunications from the Post Office, the
establishment of British Telecom (BT) as an independent but regulated en
tity, and the creation of a specialized regulatory agency, the Office of
Telecommunications (OFTEL), were among the key policy objectives of the
British 1984 Telecommunications Act. Also the 1987 Green Book on
Telecommunications of the EC Commission emphasized the importance of
an institutional separation of regulatory and managerial functions - a princi
ple now accepted also by countries such as France and Germany which have
not yet fully privatized their telecom services.
Following privatization of the remaining public utilities, new industry
regulators were created in Britain: the Office of Gas Supply (1986), the Of
fice of Water Services (1989), the Office of Electricity Regulation (1990).
These regulatory offices combine a number of functions: they administer
price regulation; they ensure that the privatized firms comply with the terms
of their licenses; they act as a channel for consumer complaints and as pro
moters of competition in the industry they regulate. Detected instances of
monopoly abuse are referred to the Office of Fair Trading and to the Mo
nopolies and Mergers Commission (MMC).
Thus, privatization has led not only to the creation of new regulatory bod
ies, but also to a considerable widening of the scope of agencies to promote
competition. Now the MMC has a direct role in the regulation of the utilities,
while prior to privatization it did not have the competence to examine the po
tentially anti-competitive practices of the nationalized industries. Regulation
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of the competitive behaviour of the privatized industries is further strength
ened by the availability of EC competition law which offers considerably
more powerful remedies than are available under British laws.9
However, the transition to the new mode of regulation has been neither
easy nor complete. The development of a new regulatory culture is hindered
by the persistence of old habits of thought and patterns of behaviour - espe
cially the habit of ministerial interference and secrecy - acquired in the pe
riod of nationalizations. From a regulatory perspective, nationalization is
characterized not only by the absence of a clear separation of operational and
regulatory functions, but also by a lack of public accountability, by the prac
tical impossibility of judicial review, and by the greater weight given to the
interests of producers (management and unionized workers) than to con
sumer interests.
For example, the failure of the British Government to restructure British
Telecom before privatization may be explained, at least in part, by the gov
ernment’s desire not to alienate top management, upon whom massive
reliance was placed during the privatization process. An alternative explana
tion which is often given for the preservation of an almost monopolistic posi
tion for BT, was the desire to maximize the proceeds from flotation. But
then, why did the Thatcher Government price the shares at a level that was
clearly too low, causing a loss of several hundred million pounds to the Trea
sury? 10
Even the design of regulatory institutions for the newly privatized British
industries seems to reflect the legacy of nationalization. This can be seen, for
example, in the choice of a non-participatory model, with none of the public
hearings characteristic of US regulation, and the lack of procedural safe
guards; in the creation of a system of agencies linked to particular industries
rather than the pattern of commissions regulating a range of utilities, a pat
tern advocated by, among others, the National Consumers Council; and in
the fact that many of the most important regulatory powers are often given
directly to government rather than to independent bodies. In fact, the opera
tions of the regulatory agencies often depend on prior decisions of a minister
laying down the principles to be applied.11
In one respect, at least, British-style regulation was supposed to represent
an improvement over the American model. British regulators introduced a
new method of controlling the prices charged by the privatized utilities in the
absence of effective competition. These prices are now determined by the
formula RPI-X, that is, the retail price index minus X per cent, where the
9
10
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factor X reflects the regulator’s (subjective) estimate of the scope for in
creased efficiency of the utility. The formula was presented as a considerable
improvement over American rate-of-retum regulation: it focuses attention on
what consumers care about, namely the price of the service; it requires less
intervention in the company’s business since the rate of the return of the
company is not explicitly taken into account in determining the price; it al
lows the company to retain the fruits of its efficiency gains.12 This was the
theory. In actual practice this method of price regulation has turned out to be
a species of rate-of-retum regulation rather than a radical innovation: subjec
tive judgments still play an important role, and the rate of return is still taken
into account as shown, for example, by the frequent upward revisions of the
X factor in response to what were perceived to be excessive profits by British
Telecom. The general lesson is that, absent competition, it is not easy to im
prove upon the traditional methods of economic regulation, even after priva
tization.

D. Comparing Privatization and Deregulation

In order to better understand the nature of a given policy it is often useful to
examine what happens when the policy is reversed. American deregulation
has proved to be considerably more forceful than European privatizations in
introducing competition and restructuring key sectors of the economy. This
fact suggests a number of additional observations concerning the relative
merits of the two modes of regulation - nationalization and oversight of pri
vate monopolies by specialized public agencies - analyzed in this chapter. To
make the discussion more concrete, I examine the deregulation of telecom
munications in the United States and the privatization of the same industry in
Britain, the pioneer of privatization in Europe.
The story of the American deregulation of the telecommunications indus
try leading to divestiture of one of the most powerful companies in the world
- the Bell system which, before divestiture, included the American Tele
phone and Telegraph (AT&T), the 23 Bell Operating Companies, providing
local and regional telephone services, and other companies like Western
Electric, producer of telecom equipment, and the Bell Laboratories - has
been told many times13 and will not be repeated here. For our purposes it is
sufficient to recall the highlights of this extraordinary reversal of public
policy.

12
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The Federal Communications Commission (FCC) - the agency responsi
ble for regulating telecommunications at the federal level - began admitting
competition to AT&T in long-distance communications in the late 1950s,
several years before pro-competitive deregulation acquired widespread politi
cal support in Washington. Important actions of the FCC in the pre-divesti
ture period include the Above 890 decision of 1959, authorizing private long
distance microwave systems, which could use the frequency spectrum above
890 megahertz; the Carterfone decision of 1967, allowing use of a radio
telephone that was not manufactured and owned by AT&T; and the M CI
decision, taken a few months after Carterfone, allowing a company to sell
private long-distance telephone connections to multiple business over a sin
gle, independent network.
Thus, by mid-1970s AT&T had been forced to permit its customers to
own their own telephones, to construct their own private networks, and to
buy point-to-point connections from alternative carriers. Nonetheless, the
liberalizations from the late 1950s to the early 1970s did not fundamentally
challenge the structure of AT&T. The company still bought equipment only
from itself and the vast majority of ordinary telephone calls - both local and
long-distance - still went through the AT&T network.
The turning point came in 1974 when the Antitrust Division of the De
partment of Justice filed an antitrust suit against AT&T (the third such suit in
AT&T’s history) requesting that the company be divested, that is, that local
service, long distance and manufacturing be broken up into three separate,
unrelated businesses, and further dividing local service into several compa
nies. The suit was filed despite opposition from several other federal agen
cies, including the Department of Commerce and the Department of Defence
- the former concerned about the economic consequences of divestiture, the
latter favouring a single, integrated long-distance carrier for reasons of
national security.
The company began a five-year lobbying campaign in Congress, seeking
legislation that would force the antitrust case to be dropped and would cancel
the licenses of AT&Ts long-distance competitors. The campaign seemed
close to achieving its objectives when President Reagan was elected in 1981.
In fact, the Reagan administration did oppose the antitrust case, but was un
able to stop it. The Assistant Attorney General for Antitrust, William Baxter
- a former law Professor at Stanford and a strong advocate of competition succeeded in keeping total control of the litigation. In 1984 AT&T gave up
the fight, offering a settlement that gave the Antitrust Division most of what
it wanted. In retrospect one can see that the ability of the FCC to take gradual
liberalizing actions made possible the more radical changes that occurred
later.
These developments were followed with great interest in Europe, where
national governments had traditionally granted authority over telecommuni -
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cations to a single monopolist, usually the Ministry of Post, Telegraph and
Telephone (PTT). Now an emergent coalition of computer and service indus
tries saw the possibility of challenging the traditional postal-industrial com
plex. The strength of the service sector in Britain - banking, insurance, trad
ing, publishing and media - may explain why this country was the first one
to follow the American example. The British Telecommunications Act 1981
established British Telecom (BT) as a public corporation with exclusive
privilege to operate public networks and to regulate the industry; the Post
Office, which was the monopoly supplier of telephone services from 1912 to
1981, retained responsibility for postal services. In a White Paper in 1982 the
Thatcher Government announced its intention to sell just over half of BT’s
shares.
The Telecommunications Act 1984 abolished BT’s involvement in regu
lation. In August of that year, BT pic took over the business of the public
corporation and after a massive publicity campaign, 3 billion shares were
sold to the public at the end of November 1984. The 1984 Act had been pre
ceded by two important reports to the Secretary of State for Industry on
telecommunications policy: the Littlechild Report, proposing the RPI-X
scheme for the regulation of BT’s profits, and the Beesley Report on liberal
ization of telecom services. The latter report is particularly significant for the
present discussion.
The report recommended, inter alia, that unrestricted sale of BT’s capac
ity should be allowed. This would enable competitors to make the most effi
cient and innovative use of capacity. As was to be expected, BT opposed un
restricted sale appealing to many of the same arguments that AT&T had used
against FCC’s requirements: the loss of revenue with adverse effects upon
investment; reduced ability to cross-subsidize certain services like local calls;
problems of standardization and compatibility of different equipment. These
arguments had no more validity than when they were first produced by
AT&T, but the government chose not to follow Professor Beesley’s opinion
that the advantages to customers of unrestricted sale would outweigh in im
portance any potential problems for BT. In July 1984, the Minister an
nounced that as a general principle, simple resale would not be licensed
before July 1989, allegedly in order to give time to Mercury - the only
licensed competitor of BT - to construct its rival network. The Government
also announced its intention not to license any other operators until Novem
ber 1990. As Vickers and Yarrow note14 this is a remarkable restriction of
competition, especially since the terms of BT’s license give the company op
portunities to restrict and distort competition in various ways. Even more
momentous was the Government’s decision not to restructure BT before pri
vatization. It will be recalled that in the US, AT&T underwent far-reaching
14
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restructuring as part of the settlement with the Antitrust Division and the
FCC.
The legacy of nationalization is apparent not only in the limited scope
given to competition, but also in the design of regulatory institutions for
telecommunications and other privatized utilities. As noted already, the Sec
retary of State retains important regulatory powers and the operation of the
regulatory body is dependent on prior decisions of the minister about the
principles to be applied. The danger is that such powers of direction ‘could
be abused to exert behind-the-scenes pressure on the regulator in much the
same way as pressure was put on the nationalized industries by government,
precisely the situation which the privatization programme is supposed to ren
der impossible’.15

E. Regulatory Styles and Policy Change

The differences in design and style of American and British regulatory agen
cies noted by Prosser and other writers16 help explain the different outcomes
of regulatory reform on the two sides of the Atlantic. Indeed, I shall argue
that the far-reaching reforms achieved by the American deregulation move
ment have been greatly facilitated by a style of regulation characterized by
independence, expertise, and policy entrepreneurship.
We have already noted the role of the FCC, more precisely its Common
Carrier Bureau, in the radical restructuring of the telecommunications indus
try. Two more regulatory commissions played leading roles in the reversal of
traditional regulatory policies: the Civil Aeronautics Board (CAB) and the
Inter-State Commerce Commission (ICC). The pro-competitive stance of the
latter bodies is especially remarkable considering that as recently as the early
1970s both the CAB and the ICC had followed a highly protectionist course.
The CAB not only succeeded in bringing about an almost complete
deregulation of the airline industry - after the spring of 1980 carriers deemed
fit were essentially free to enter the industry at will and to determine what
routes they would serve and what fares they would charge. Even more signif
icantly, its chairman, Alfred E. Kahn, persuaded Congress to abolish the
agency - the only major federal regulatory agency to pass beyond old age
into death.17 The ICC did not ask to be abolished, but its staff fell from 2000
in 1976 to 1300 in 1983.18
That these three commissions undertook to change policy themselves,
and to change it in a deregulatory, self-denying way, tells us something about
15
16
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the nature of independent regulatory commissions as instruments of gover
nance. 19 First, in all three cases, the chairmen provided powerful leadership
in bringing about policy change. This may seem surprising at first, given the
collegial nature of the commissions. In fact, after organizational reforms in
the 1950s and 1960s, the chairmen have emerged as the chief executives and
dominant figures. As chief executives they generally expect, and are ex
pected by others, to be active, to have a well-defined agenda, and to measure
their success by the amount of the agenda they accomplish.20
Perhaps even more surprising than the strong leadership of the chairmen
of such collegial bodies is the fact that also the staffs of the three commis
sions - primarily lawyers and economists - actively supported, or at least did
not oppose, the pro-deregulation stance of their superiors, even when the
consequences of the new policy for the size of the staff and even for survival
of the organization were apparent. As Derthick and Quirk suggest21 this
open-mindedness may be due to the recent rise of professional policy ana
lysts using widely shared standards of argument and problem-solving styles,
and to the growing influence of public-interest groups, both of which factors
balance the influence of bureaucratic ideologies and traditional patterns of
behaviour.
The leading role of the commissions in the deregulation movement is a
serious challenge to theories of ‘capture’ of the regulators by the regulated
interests, and of self-seeking bureaucratic behaviour.22 The historical record
shows that when American regulators enjoy the support of the courts, of key
committees and subcommittees of Congress, and of academic and public
opinion, they can overcome the resistance of the regulated industries and of
important elements of the executive branch, including the President (recall
President Reagan’s opposition to the divestiture of AT&T).
I have suggested that this is due to the (relative) independence of the
commissions, to the high level of professionalization of their staffs, and to
the political entrepreneurship of their chairmen. On the other hand, a long
tradition of ministerial interference in managerial decisions, and a preference
for assigning important regulatory responsibilities to the departments of cen
tral government rather than to independent regulatory bodies, have produced
hesitant and, in some cases, seriously flawed policy changes in Europe.
Thus, it appears that a regulatory style emphasizing political indepen
dence, expertise and public accountability is needed not only for the day-today regulation of the economy, but also to push through deregulation when
economic and technological changes make public oversight no longer neces
sary. On the other hand, public ownership has weakened, not strengthened,
19
20
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the regulatory capacity of the State. This is the great paradox of nationaliza
tion.

Chapter II
The Institutions of the Regulatory State
A. The Rise of the New-Style Agencies

The emergence of a new style of regulation in Europe is, in part, a reaction to
the failure of nationalization as a method of controlling and guiding the
economy in the public interest. A number of other factors, however, push in
the same direction. These range from the increasing complexity of policy
problems, to new demands for a sharper separation of policy and politics, to
the growing impact of European Community regulations on the Member
States. Also, the fiscal crisis of the Welfare State and the emphasis in the
1980s on microeconomic rather than macroeconomic policies have raised the
importance of economic and social regulation relative to other modes of
government intervention. As a result, regulatory policy making by means of
agencies operating outside the line of hierarchical control or oversight by the
central administration, is becoming the new frontier of public policy and
public administration throughout Europe.
The growth of regulation by independent agencies has greatly accelerated
during the last two decades. In France, for example, the expression autorité
administrative indépendante was used for the first time by the law of 6 Jan
uary 1978 creating the Commission Nationale de T Informatique et des
Libertés, but several independent regulatory agencies already existed prior to
that date: the Commission de Contrôle des Banques created in 1941 and
transformed into the Commission Bancaire by the law of 24 January 1984;
the Commission des Opérations de Bourse (1967), whose powers have been
significantly extended by the law of 2 August 1984; the Commission des In
fractions Fiscales (1977); the Commission des Sondages (1977); the Média
teur (1973), the only single-headed regulatory agency created so far in
France. Today there are almost 20 independent agencies including, in addi
tion to those already mentioned, the Commission d’Accès aux Documents
Administratifs (1978), the Commission de la Sécurité des Consommateurs
(1983), the Conseil de la Concurrence (1986), and the Commission de
Contrôle des Assurances (1989).23
In Britain the 1970s were a period of significant institutional innovation,
especially in the area of social regulation. The Independent Broadcasting Au
thority (1972), the Civil Aviation Authority (1972), the Health and Safety
23
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Commission (1974), the Equal Opportunities Commission (1976), and the
Commission for Racial Equality (1976) are only some of the regulatory bod
ies created in this period.24 Despite the hostility of Conservative govern
ments toward any kind of ‘quangos’, a number of regulatory agencies were
set up in the 1980s and early 1990s, partly because it was realized that in
many cases privatization would only mean the replacement of public by pri
vate monopolies unless the newly privatized companies were subjected to
public regulation of profits, prices, and entry and service conditions. Hence
the rise of the new breed of regulatory offices for the privatized public utili
ties mentioned in the first chapter.
Parallel, if slower, institutional developments are taking place in all other
European countries, and the reasons given for the rise of the independent
agencies are strikingly similar from country to country. These functional ex
planations are also strongly reminiscent of the arguments of earlier American
writers. Thus it is said that agencies are justified by the need of expertise in
highly complex or technical matters, combined with a rule making or adju
dicative function that is inappropriate for a government department; that an
agency structure may favour public participation, while the opportunity for
consultations by means of public hearings is often denied to government de
partments because of the conventions under which they operate; that agen
cies’ separateness from government is useful whenever it is hoped to free
government administration from partisan politics and party-political influ
ence. Agencies are also said to provide greater continuity and stability than
cabinets because they are one step removed from election returns; and the
exercise of a policy-making function by an administrative agency should
provide flexibility not only in policy formulation but also in the application
of policy to particular circumstances. Finally, it is argued that independent
agencies can protect citizens from bureaucratic arrogance and reticence, and
are able to focus public attention on controversial issues, thus enriching pub
lic debate.25
The growth of the new-style regulation in Europe owes much to these
newly articulated perceptions of a mismatch between existing institutional
capacities and the growing complexity of policy problems: policing financial
markets in an increasingly interdependent world economy; controlling the
risks of new products and new technologies; protecting the health and eco
nomic interests of consumers without impeding the free flow of goods, ser
vices and people across national boundaries; reducing environmental pollu24
25
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tion. It is sufficient to mention problems such as these to realize how
significant is the supranational dimension of the new economic and social
regulation. Hence the important role of the European Community/European
Union (EC/EU) in complementing the regulatory capacities of the Member
States. Indeed, the existence of a supranational authority with power to regu
late an increasingly integrated European market has already been mentioned
among the important causes of the growth of regulation in the countries of
the European Union.

B. Regulation by Publication: The European Agencies

As Philip Selznick has suggested, the adoption of a regulatory style of policy
making entails, sooner or later, the creation of specialized agencies entrusted
with fact-finding, rule-making and enforcement.26 The preceding discussion
shows that this institutional development is already well advanced in several
Member States of the European Union. At the Community level, however,
the development is becoming noticeable only now. Proposals advanced by
the Commission and by independent scholars in the 1960s and early 1970s
for setting up specialized agencies in areas such as cartel policy, agriculture,
customs, and research and development, were regularly turned down by the
Council.27
The agency model does raise serious issues for European law since noth
ing in the founding treaties provides for the creation of such administrative
bodies. Article 4 of the Rome Treaty lists the various institutions operating at
Community level and specifies that each of them must act ‘within the limits
of the powers conferred upon them by the Treaty’. This has generally been
read as a prohibition on the establishment of additional organs, short of a
treaty revision.28 As early as 1958 the European Court of Justice also indi
cated that the delegation of powers by Community institutions to ad hoc bod
ies not envisaged by the Treaty on the European Coal and Steel Community,
was possible only subject to strict conditions; in any event, the delegation of
broad discretionary powers was not permitted. This ‘Meroni doctrine’29 is
generally held to be applicable, mutatis mutandis, also in the broader context
of the Rome Treaty.30
The question naturally arises: why did the drafters of the treaties choose
to impose such constraints on the Community? Two factors may explain this
26
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choice.31 The first is the emphasis that was laid from the very beginning on
an essentially legislative approach to integration through a cumbersome har
monization process. The Community adopts a legislative act, which is subse
quently transposed by the Member States into their own legal order, and ap
plied by their own administration. If one overlooks the important powers en
joyed by the Commission in the competition, anti-dumping, and agricultural
policies, the Community has never significantly departed from its traditional
mode of decentralized administration. Hence, the delegation to autonomous
bodies of wide-ranging law-making and enforcement powers was always
resented by the Member States as too intrusive since it would alter the deli
cate balance of power which has presided over the growth of Community
competences.
Secondly, the lack of a significant European tradition of regulation by
means of independent agencies certainly contributed to the reluctance of na
tional governments to accept the establishment of such agencies at the Com
munity level. As already noted above, specialized bodies endowed with
broad powers and independent of central government are not part of Euro
pean administrative culture. Hence the reluctance of national governments to
concede to Community bodies powers that they were not prepared to dele
gate to domestic bodies.
However, things are changing at the European level as they have been
changing at the national level. In a common agreement between the represen
tatives of the governments of the Member States signed in Brussels on 28-9
October 1993, decisions were taken concerning the establishment and loca
tion of ten new administrative bodies.32 These include, in addition to the
forerunner of the European Central Bank, the European Monetary Institute
located in Frankfurt, the European Environmental Agency; the Office of
Veterinary and Phytosanitary Inspection and Control; the European Centre
for the Control of Drugs and Drug Addiction; the European Agency for the
Evaluation of Medicinal Products; and the Agency for Health and Safety at
Work.
It would be misleading as well as unfair to compare these new bodies
with fully-fledged regulatory agencies such as the American independent
commissions. Whereas the typical American agency has powers of rule-mak
ing, adjudication of individual cases, and enforcement, the functions assigned
to the new European agencies are essentially the collection, processing and
dissemination of information, and networking with national and international
institutions. For example, Council Regulation No. 1210/90 of 7 May 199033
lists the following tasks for the European Environmental Agency:

31
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to provide the Member States and the Community with information;
to record, assess, collect data on the state of the environment;
to encourage harmonization of methods of measurement;
to promote the incorporation of European environmental information
into international environmental monitoring programmes;
to ensure data dissemination;
to cooperate with other Community bodies and international institutions.
Similarly, the Agency for the Evaluation of Medicinal Products has been
given such task as the coordination of scientific evaluations of the quality,
safety, and efficacy of medicinal products; the dissemination of assessment
reports summaries of product characteristics; the provision of technical assis
tance for the maintenance of a database on medicinal products, to be made
available to the public; and advising companies on the conduct of various
tests necessary to demonstrate the quality, safety and efficacy of new medical
drugs.34
But if it is misleading to think of these new agencies as fully developed
regulatory bodies, it would be equally wrong to overlook their potentialities.
Even in American administrative history one finds a weaker version of the
independent regulatory commission, termed the ‘sunshine commission’ be
cause of its reliance on ‘regulation by publication’, that is, on disclosure and
public information.35 The outstanding historical example is the Massachusett
Board of Railroad Commissioners created in 1869. This commission issued
no order that the regulated industry was legally bound to obey, except for
orders to produce information. Sometimes the Board also specified the form
the information had to take. For example, the agency often required railroads
to submit data in standard accounting forms that would facilitate a
comparative statistical analysis of different companies.
The informal approach to regulation followed by the Massachusett Board
amounted to a reversal of the State’s traditional railroad policy, which had
produced a number of stringent laws that everyone then ignored. The Board,
by foregoing the role of adversary, avoided the embarrassing impotence of
the early railroad statutes. Like the new European agencies, it also avoided
the troublesome question of constitutionality in the delegation of legislative
power to agency discretion. It is interesting to note that even now the most
successful agencies are precisely those which rely, to some extent, on the
model of ‘regulation by publication’. The best illustration is provided by the
Securities and Exchange Commission (SEC). Nearly all American business
executives are familiar with the agency because of the reporting requirements
it enforces. These include the public disclosure of detailed information about
34
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their companies and even disclosure of their own salaries and perquisites.
Recently, American firms have also been required to inform the SEC about
prospective environmental liabilities, for example for cleaning up contami
nated land.
Thus, one should not underestimate the practical significance of fact
finding, of the standardization of information, and of publicity. In some
cases, ‘regulation by publication’ may be a sufficient form of control; in
others, it may be preferable to badly designed or poorly implemented statu
tory regulation, or to forms of self-regulation not sufficiently open to public
scrutiny. In all cases, a solid factual and analytic basis is an essential prereq
uisite for credible regulation. The development of common methodologies of
data collection and analysis, and of laboratory practices, is particularly im
portant at the European level because of the very different approaches fol
lowed by the Member States.
The future activities of the new European institutions need not stop here,
however. First, the need to develop uniform assessment criteria for monitor
ing the implementation of Community regulations is at least as urgent as the
development of common methodologies of data collection and analysis. Such
matters can be only partially addressed in the formal texts of European legis
lation. Here, then, is another function which only the new agencies can per
form adequately. Second, the same agencies cannot be passive and uncritical
receivers of data supplied by the national administrations: sooner or later
their officers will have to be given powers to visit Member States to verify
the accuracy and consistency of the methods followed by national and subna
tional governments.
Finally, as the House of Lords’ Select Committee on the European Com
munities has argued in its recent report on Implementation and Enforcement
o f Environmental Legislation ,36 there is a strong case for some form of
Community oversight of the measures taken by the Member States to moni
tor and enforce compliance. This is because common regulations lose cred
ibility if they are not consistently implemented throughout the European
Union. Hence the proposal to create an ‘audit’ inspectorate to examine the
policies and performance of national regulatory authorities, rather than seek
to supplant them, and publicly report its findings to Member States, the
Commission and the European Parliament. The inspectorate would also
report on shortcomings in administrative arrangements, such as inadequacies
of training or resourcing, leading to insufficient regulatory activity.
The House of Lords Report rightly insists that these functions and powers
should be formally distinguished from the Commission’s own duty to
enforce Community policies in the event of failure to do so by the Member
36
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States. In the case of environmental policy, for example, the inspectorate
should not be part of DG XI. Rather, ‘the logical home for an environmental
inspectorate on the lines indicated is the European Environmental Agency,
with whose functions the inspectorate would neatly dovetail...’37 Institutional
separation from the Commission would enable the inspectorate to scrutinize
the Commission’s own role, notably in providing assistance to the Member
States through the Structural Funds or the Cohesion Fund. It is known that
the use of such funds in the countries of Southern Europe has often produced
environmentally unacceptable consequences.
For analogous reasons, European inspectorates in such fields as the regu
lation of medical drugs, or health and safety at work should be organized
within the corresponding agencies rather than as offices of the Commission.
Existing Community inspectorates in the areas of competition, agriculture,
and fisheries are housed in DG IV, DG VI and DG XIV, respectively. How
ever, the same logic that underlies the independence of the Commission from
the Member States also suggests that inspectorates and even entire direc
torates, such as DG IV responsible for competitions, cartels, mergers and
State aids, should be insulated from the Commission. We shall come back to
the issue of independence and accountability - the central political issue of
the regulatory State - in the last chapter.

C. The American Independent Regulatory Commissions

The Independent Regulatory Commissions (IRCs) - the most typical institu
tions of the American regulatory State - form a striking contrast to the Euro
pean agencies. While the functions of the latter are restricted, at least at pre
sent, to coordinating research, processing information, and networking with
national and international institutions, the IRCs are miniature independent
governments set up to deal with specific regulatory problems and endowed
by the US Congress with legislative, judicial and executive powers to seek
appropriate solutions.
There are several reasons, in addition to the intrinsic interest of the topic,
for considering here this American institutional innovation. First, the IRCs
have served, implicitly and sometimes explicitly, as models for many of the
independent administrative authorities or agencies mentioned in section II.A.
Second, our discussion of independence and accountability will draw heavily
on the American debate about the ‘fourth branch’ (i.e., the regulatory branch)
of government, and that debate cannot be understood without some familiar
ity with the basic characteristics of the IRCs. Finally, the historical evolution
of the IRC model throws light on some of the key institutional dilemmas of
the regulatory State.
37
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IRCs were created by Congress to ensure agency independence from
presidential control and from short-term political considerations. Combining
legislative, judicial, and executive functions (rule-making, adjudication, and
enforcement in the language of American administrative law) the IRCs have
always appeared problematic in view of the traditional separation-of-powers
doctrine and of the constitutional position of the US President as head of the
executive branch and its agencies. Hence, the origin of the IRCs can only be
understood in the context of the continuing struggle over policy making
between the chief executive, on one side, and Congress and powerful interest
groups, on the other.38
Despite these conflictual beginnings, the criticisms to which it has been
subjected for more than a century, and the current wave of deregulation in
America and in Europe, the IRC model has proved to be remarkably resistant
and indeed has been widely imitated internationally. Also, as discussed in
section I.F., some IRCs have played an important role in deregulation. All
this suggests that the particular combination of expertise, flexibility, and
independence represented by the IRCs is capable of satisfying important
functional requirements of advanced industrial societies.
Although IRCs cover an extremely wide range of regulatory activities from the control of prices, routes and service conditions of surface trans
portation companies by the Inter-State Commerce Commission created in
1887, to the licensing of nuclear power plants by the Nuclear Regulatory
Commission established in 1975 - they all share some organizational charac
teristics that are meant to protect their decisional autonomy: they are multiheaded having five or seven members; they are bi-partisan; members are
appointed by the President with the consent of the Senate and serve for fixed,
staggered terms.
The IRCs are independent in the sense that - unlike the single-headed
line agencies - they operate outside the presidential hierarchy in making their
policy decisions, although subject to the same budgetary review by the
Office of Management and Budget (OMB) as line agencies. As the US
Supreme Court asserted in Humphrey's Executor vs. United States [1935]
commissioners can be removed from office only for official misbehaviour,
not for disagreement with presidential policy.
The degree of effective independence of the IRCs has changed in the
course of their century-old history. In the earliest period and through the
New Deal era, Congress was strongly in favour of independence. Indeed, the
independence of the important regulatory bodies created during the New
Deal - Federal Communications Commission, Securities and Exchange
Commission, and Civil Aeronautics Board, among others - was the price
President Roosevelt had to pay for acceptance by Congress and the Supreme
38
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Court of far-reaching public intervention in the economy. The President
would have preferred to assign the new functions to executive departments
under his immediate control; but this the other branches of government were
not willing to accept.39
However, criticism of the IRCs in the 1950s and 1960s for their alleged
lack of political accountability and tendency to be captured by private inter
ests, produced a reaction in favour of presidential control. Legislative
amendments changed the chairperson terms from fixed to service at the will
of the President in most regulatory commissions, and gave the chairperson
stronger administrative authority over the other commissioners. Thus the
original collegiality of the IRCs has been substantially eroded. But, at the
same time, Congress has increased the independence of the regulatory com
missions by requiring that a number of IRCs submit their budget simultane
ously to Congress and to the OMB, and by exempting some of the financial
regulatory bodies from OMB clearance of their legislative proposals.40
In the debate over the degree of independence which IRCs should enjoy,
the majority of liberal scholars have traditionally supported presidential su
pervision of the entire regulatory process. Marver Bernstein, one of the most
influential critics of the IRCs, maintained that isolation from the presidency
results in a lack of presidential support which leads to capture of the regula
tors by the supposedly regulated industries:
Cut loose from presidential leadership and protection, the agencies must formu
late policy in a political vacuum. Into this vacuum move the regulated interests
themselves, and by infiltration overcome the weak regulatory defenses to become
the strongest influences upon the regulator.41

Because of the liberal critique of the IRCs, most of the regulatory bodies
created in the 1970s - agencies such as the Environmental Protection Agency
(EPA), the Occupational Safety and Health Administration and the National
Highway Traffic Safety Administration - were organized as single-headed
executive agencies, either reporting directly to the President (the case of the
EPA) or in the line of command from the President down through the execu
tive-branch hierarchy. The paradoxical consequences of this institutional
change will be discussed later.42 Now we must examine more closely the
nature of the criticisms made of the IRCs and, more generally, of regulatory
policy making.
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D. Normative and Positive Theories of Regulation

So far we have spoken of ‘regulation in the public interest’ without inquiring
whether or to what extent this normative notion corresponds to the reality of
regulatory policy making. According to the normative theory, public regula
tion of economic activity is justified only when the market is incapable of
producing a social (Pareto) optimum. This occurs when some form of market
failure is present: monopoly power, negative externalities, inadequate or
asymmetrically distributed information, public goods. Regulation should be
used to increase the efficiency of the economy by correcting market failures,
but not for other purposes, however legitimate. For example, income redis
tribution should be achieved through social policy, not through regulation.
An important recent development is the recognition that market failures pro
vide only a prima facie case for intervention, since the costs of public inter
vention may exceed the benefits. Hence ‘regulatory failure’ must also be
considered.43
A frequent criticism of the market-failure approach is precisely that it is a
normative, not a positive, theory. It provides a basis for identifying situations
where the government ought to do something, tempered by considerations of
regulatory failure. Many political scientists and economists argue that ana
lysts should focus their attention not on normative issues but on describing
the consequences of government programmes and the nature of the political
processes that produce such programmes. Normative analysis, it is said, is ir
relevant since policy outcomes depend, not on norms or ideas of the public
interest, but on factors such as the rules of the political process, the in
centives facing various participants in the process, and the changing configu
rations of power and interests in society.
According to the positive theory, as formulated by George Stigler among
others, regulation is not instituted in the public interest, that is, for the protec
tion and benefit of the public at large or some large subclass of the public,
but is acquired by an industry and is designed and operated primarily for its
benefit.44 How else could one explain the price and entry regulation of basi
cally competitive industries such as airlines, trucking, banking and telephone
services, or the anti-competitive licensing of so many professions and trades?
The positive theory has greatly enriched our understanding of the regulatory
process, but has not made the normative theory obsolete. As always in the
social sciences, the distinction between normative and positive is much less
sharp than positivists used to think.45

43
44
45

See Table 1, Section I.C.
Stigler, ‘The Theory of Economic Regulation’, 2 Bell Journal o f Economics and Man
agement Science (1971)3-21.
G. Majone, Evidence, Argument and Persuasion in the Policy Press (1989).

350

Giandomenico Majone

In a useful survey paper on ‘Regulation in Theory and Practice’, Joskow
and Noll call ‘normative analysis as a positive theory’ (or NPT) the theory
which regards market failure as the motivating reason for the introduction of
public regulation.46 The characterization is appropriate since the normative
theory is successful in explaining the origin and development of many regu
latory policies. As Peltzman47 writes:
If there is an empirical basis for the NPT’s continuing attraction for economists, it
is probably its apparent success as an entry theory. Consider Hotelling’s classic
statement in 1938 of the natural monopoly version of the NPT. In this purely the
oretical piece, railroads and utilities are presumed without much evidence, to be
the main real-world examples of natural monopoly. They also occupied most of
the regulatory (including public ownership) effort when Hotelling wrote. The cor
respondence between the NPT and the real-world allocation of regulatory effort
seems striking. Now consider the post-war expansion of regulation. In terms of
the resources involved, the biggest single chunk is probably accounted for by en
vironmental regulation, where the externalities aspect of the NPT scores another
success.
Similarly, James Q. Wilson, after reviewing the evidence provided by a
series of case studies of US regulatory agencies, concludes that
only by the most theoretical contortions can one explain the Auto Safety Act, the
1964 Civil Rights Act, the Occupational Safety and Health Act, or most environ
mental protection laws with reference to the economic stakes involved.48
Again, in none of the cases of deregulation studied by Derthick and Quirk
did the regulated industries decide that regulation was no longer in their
interest; nor was the defeat of the regulated industries brought about primar
ily by other well-organized groups that stood to gain from reform. Instead,
these authors argue that the regulatory reforms of the late 1970s and early
1980s would never have occurred without the sustained intellectual critique
of previous regulatory policies developed by economists in the preceding
decade.49
One of the best known implications of the positive theory is the notion of
‘regulatory capture’, according to which regulated firms influence the out
come of the regulatory process by providing financial and other support to
politicians or regulators who are presumed to be self-interested utility maxi
mizers. As the label ‘regulatory capture’ suggests, regulatory institutions are
viewed as purely passive entities. This is the direct consequence of a pre46
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sumed chain of control: interest groups control politicians and politicians
control regulators, so the groups get what they want - regulatory policy will
reflect the underlying balance of power among the various interests.
Indeed, if one assumes such a chain of control, there is little to be gained
from modelling the behaviour of regulatory institutions, since they simply
operate to provide a smooth, faithful translation of private interests into pol
icy.50 But as shown by the example of deregulation in America,51 the be
havioural and structural characteristics of regulatory agencies - their inde
pendence, expertise and policy entrepreneurship - may be important in ex
plaining certain policy changes. In the following chapters we shall see that
the same characteristics are important for understanding the role as well as
the limitations of the European Commission as a supranational regulator.
These critical remarks on the positive theory are not meant of course to
deny the importance of interests in regulatory, as in any other type, of policy
making. In fact, the model of supply and demand of Community regulation
developed in the following pages, attaches great importance to private,
national and supranational interests. The point is, rather, that the interaction
among interests, ideas and institutions is much more complex than suggested
by the positive theory of regulation.52 No simple chain of control exists
either at the national or supranational level. Regulatory institutions are not
merely epiphenomenal; they influence, as much as they are influenced by,
their political principals and the regulated interests.
Positive and normative theories of regulation should be viewed as com
plementary rather than mutually exclusive. Even when regulation is best ex
plained by the political or economic power of groups seeking selfish ends,
those who attempt to justify it must appeal to the merits of the case. Legisla
tors, administrators, scholars, and the public at large wish to know whether
the regulation is justified. All of them seek standards against which to judge
the success of a policy and the merits of specific programmes initiated within
the framework of that policy.53
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Chapter III
The Demand and Supply of EC Regulation
In the first two chapters we have discussed regulation as a distinct mode of
policy making, and briefly reviewed the evolution of regulatory institutions
in America and in Europe. In this and the following chapters we shall de
velop our model of the European Community as a regulatory State, and then
derive a number of conceptual and practical implications from the model. By
the way, we continue to speak of European Community (EC) rather than
European Union, since under the Maastricht Treaty it is the Community, not
the Union, that is responsible for the development of regulatory policies.
The main purpose of this chapter is to explain the enormous, and proba
bly unforeseen, growth of EC economic and social regulation during the last
three decades. We have seen that a similar development is taking place also
in the Member States, but the growth of EC regulation is all the more notice
able because the Community, unlike the Member States, plays only a minor
role in redistribution and hardly any role in macroeconomic stabilization.

A. The Growth of Community Regulation

Aside from competition rules and measures necessary to the integration of
national markets, few regulatory policies or programmes are explicitly men
tioned in the Treaty of Rome. Transport and energy policies which could
have given rise to significant regulatory activities, have remained until
recently largely undeveloped. On the other hand, agriculture, fisheries,
regional development, social programmes and aid to developing countries,
which together account for more than 80 per cent of the Community budget,
are mostly distributive or redistributive rather than regulatory, in nature
(redistributive programmes transfer resources from one group of individuals,
regions or countries to another group, while distributive programmes, such as
public works or financial incentives for research, allocate public resources
among different groups or activities).
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Table 2
European Union Expenditure 1970,1980 and 1988-94
(General Budget,54 EDF55 and ECSC56)

1970

1980

1988

1989 1990

1991 1992

1993

1994

Total Union expenditur
(million ECU)

3 576 16 455 42 495 42 284 45 608 55 156 60 501 69 233 72 304

Per capita expenditure
(ECU)

9

Union expenditure as % of
public-sector expenditure
in Member States
1.90

63

131

130

139

160

174

199

207

1.70

2.30

2.10

2.00

2.20

2.20

2.40

2.40

Average
1988-94

Annual rate of growth
of Union expenditure
(%)

16.90 -0.50 7.90

20.90 9.70

14.40 4.40

10.50

Annual rate of growth
of Member States’
expenditure (%)

6.00

7.50

10.10

14.10 6.80

4.60

4.00

7.60

1.05

0.96

0.96

1.07

1.12

1.19

1.24

Union expenditure as %
of Member States’ GDP 0.74

0.80

Source: European Commission, Directorate-General for Information, Communication, Culture, Audiovisual
Media.

Despite its significant growth in recent years, the EC budget represents only
2.4 per cent of all the public sector spending of the Member States, and less
than 1.3 per cent of the gross domestic product (GDP) of the Community. By
comparison, around 50 per cent of the wealth produced in the Member States
is spent by the national and local governments. The Community budget is not
only very small, but also quite rigid: almost 70 per cent of total appropria
tions consists of compulsory expenditures for programmes such as the Guar
antee Section of the European Agricultural Guidance and Guarantee Fund
(EAGGF or FEOGA according to the French acronym).
Given such limited resources, how can one explain the continuous growth
of EC regulation, even in the absence of explicit legal mandates? Take the
case of environmental protection, an area not even mentioned by the Treaty
of Rome. In the two decades from 1967 to 1987, when the Single European
Act finally recognized the authority of Community to legislate in this area,
54
55
56

1970, 1980, 1988-92: outturn in terms of payments; 1993 and 1994: appropriations for
payments in the budget.
European Development Fund.
European Coal and Steel Community.
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almost 200 directives, regulations, and decisions were introduced by the
Commission. Moreover, the rate of growth of environmental regulation ap
pears to have been largely unaffected by the political vicissitudes, budgetary
crises, and recurrent waves of Europessimism of the 1970s and early 1980s.
From the single directive on preventing risks by testing of 1969 57 we pass to
10 directives/decisions in 1975, 13 in 1980, 20 in 1982, 23 in 1984, 24 in
1985 and 17 in the six months immediately preceding passage of the Single
European Act.
The case of environmental regulation is particularly striking, partly be
cause of the political salience of environmental issues, but it is by no means
unique. The volume and depth of Community regulation in the areas of con
sumer product safety, medical drug testing, banking and financial services
and, of course, competition law is hardly less impressive. In fact, the hun
dreds of regulatory measures proposed by the Commission’s White Paper of
1985 on the completion of the internal market58 only represent the accelera
tion of a trend set in motion decades ago.

B. Regulatory vs. Direct-Expenditure Programmes

This apparently unstoppable growth of European regulation is not easily
explained by traditional theories of EC policy making. At most, such theories
suggest that the serious implementation gap that exists in the European
Community may make it easier for the Member States, and their representa
tives in the Council, to accept Commission proposals that they have no seri ous intention of implementing. The main limitation of this argument is that it
fails to differentiate between areas where policy development has been slow
and uncertain (for example, transport, energy or, until recently, research) and
areas like environmental protection where significant policy development has
taken place even in the absence of a clear legal basis.
Moreover, traditional theories do not distinguish between regulatory and
non-regulatory (e.g., distributive or redistributive) programmes. Now, an im
portant characteristic of regulatory policy making is the limited influence of
budgetary limitations on the activities of regulators. The size of non-regula
tory, direct-expenditure programmes is constrained by budgetary appropria
tions and, ultimately, by the size of government tax revenues. In contrast, the
real costs of most regulatory programmes are borne directly by the firms, in
dividuals, or governments that have to comply with them. Compared with
these costs, the resources needed to produce the regulations are trivial.
As Christopher De Muth, a former administrator for regulatory affairs in
the US Office of Management and Budget, writes:
57
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Budget and revenue figures are good summaries of what is happening in welfare,
defense, or tax policy, and can be used to communicate efficiently with the gen
eral public over the fray of program-by-program interest group contention... In the
world of regulation, however, where the government commands but nearly all the
rest takes place in the private economy, we generally lack good aggregate num
bers to describe what is being ‘taxed’ and ‘spent’ in pursuit of public policies. In
stead we have lists - endless lists of projects the government would like others to
undertake.59

It is difficult to overstate the significance of this structural difference
between regulatory policies and policies involving the direct expenditure of
public funds. The distinction is particularly important for the analysis of
Community policy making, since not only the economic, but also the politi
cal and administrative costs of implementing EC regulations and directives
are borne, directly or indirectly, by the Member States.

C. The Supply of EC Regulation: The Role o f the Commission

As already noted, the financial resources of the Community go, for the most
part, to the Common Agricultural Policy and to a handful of distributive and
redistributive programmes. The remaining resources are insufficient to sup
port large scale initiatives in areas like industrial policy, energy, research, or
technological innovation. Given this constraint, the only way for the Euro
pean Commission to increase its role was to expand the scope of regulatory
activities.
Thus, to explain the remarkable growth of EC regulation from the supply
side, one must take into account both the desire of the Commission, like any
other bureaucratic organization, to increase its influence, and the possibility
of escaping budgetary constraints by resorting to regulatory policy-making.
This explanation differs not only from traditional theories of policy making,
but also from economic theories of politics which assume that bureaucrats
attempt to maximize their budgets.
According to Niskanen,60 for example, an administrative agency can
maximize its own budget, subject to the constraint that the budget covers the
cost of producing a given level Q of service, because only the managers of
the agency know the true cost of producing Q, i.e. the cost function C (Q).
The funding body - Congress or Parliament - knows only its utility function
U (Q) and thus cannot determine the level of Q such that the necessary con
dition for utility maximization (equality of marginal utility and marginal
cost) is satisfied. This allows the agency to request a budget larger than the
one that maximizes the net benefits of those who provide the funds.
59
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The crucial assumption of Niskanen’s model is that the size of the budget
is positively related to such goals of a bureaucrat as ‘salary, the perquisites of
office, public reputation, power, patronage, output of the bureau’.61 For the
reasons given above, however, this is not a plausible hypothesis for a regula
tory agency. In fact, public choice and other economic theories of regula
tion62 make no use of the hypothesis of budget maximization in modelling
the behaviour of regulatory bodies. In these models, regulators maximize
their utility not by concealing their true cost function (although one can
safely assume that they are not interested in discovering and publicizing the
costs imposed on the economy by their regulations) but by providing bene
fits, through regulation, to a variety of interest groups.
Moreover, both Niskanen’s model of budget maximization and the eco
nomic theories of regulation assume that the type of service provided by the
agency, though not the level of activity, is essentially fixed. In other words,
the administrative or regulatory functions have already been assigned; the
models only attempt to predict how those functions will be performed. But in
the case of relatively new and still developing institutions, the assignment
problem, that is, the definition of competences, is the crucial one. This fact
justifies our assumption that the EC Commission attempts to maximize, not
its budget but its influence as measured by the scope of its competences. The
available empirical evidence in fact supports the hypothesis that the utility
function of the Commission is positively related to the scope even more than
to the scale of the services provided. For example, the great expansion of
Community competences since the mid-1980s in areas like environment,
health and safety at work, consumer product safety, and the regulation of
financial services, has been accompanied by less than proportional increases
of expenditure for administration - from 4.35 per cent of the total Commu
nity budget in 1985 to 4.8 per cent in 1994, while the number of directives
has more than doubled in the same period. Hence, budgetary appropriations
per unit o f regulatory output have significantly decreased. In other words,
the Commission is willing to give up budgetary increases in real terms in ex
change for more competences.
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D. The Demand Side: Functional Spillovers and Economic Interests

Having analyzed the supply side of the ‘market’ for EC regulation, we must
now consider the demand side. To begin with, this demand is driven, in part,
by the functional needs of the common market. In fact, neofunctionalist theo
rists of European integration like Ernst Haas explained the growth of Com
munity competences in terms of the ‘expansive logic of sectoral integration’.
Haas assumed a process of functional ‘spillover’, in which the initial decision
of governments to delegate policy-making powers in a certain sector, such as
coal and steel, to a supranational institution inevitably creates pressures to
expand the authority of that institution into neighbouring policy areas such as
commercial policy, competition policy and wages and movement of work
ers.63
Subsequent developments showed that the process of functional
spillovers is neither inevitable nor automatic. A serious methodological mis
take of neofunctionalism was the failure to distinguish different policy types.
In the case of regulatory policies, the notion of functional spillover is cer
tainly useful. Indeed, it could be argued that here the existence of such
spillovers has been a necessary, though by no means a sufficient, condition
for the growth of Community competences. However, the expansion of com
petences in the area of distributive and redistributive policies (e.g., aid to
developing countries, regional aid, education and culture, research) can
hardly be explained in functional terms.
Even in the case of regulatory policies, however, the logic of functional
spillovers, with its implied automatism, seriously underestimates the creative
role of the Commission64 as well as the activism of powerful actors who
cannot wait for incremental task expansion to produce the policy outputs
they want. For example, multinational, export-oriented industries are inter
ested in avoiding inconsistent and progressively more stringent regulations in
various EC and non-EC countries. Community regulation can eliminate or at
least reduce this risk.
A similar phenomenon has been observed in the United States, where cer
tain industries, faced with the danger of a significant loss of markets through
State and local legislation, have strongly supported federal regulation. Thus,
the US automobile industry had good reasons to prefer federal regulation of
air pollution because of the threat posed by different and inconsistent airpollution standards and also because it feared
a kind of political domino effect, in which one state legislature after another
would set more and more stringent emission standards without regard to the costs
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E.B. Haas, The Uniting o f Europe: Political, Social and Economic Forces, 1950-1957
(1958).
See Section IV.D.

358

Giandomenico Majone
and technical difficulties involved... Federal legislation was preferable to state
legislation - particularly if federal standards were set based on technical presenta
tions to an administrative agency rather than through symbolic appeals to costextemalizing politicians.65

Thus the car industry, which during the early 1960s had successfully opposed
federal emission standards for motor vehicles, abruptly reversed its position
in mid-1965: provided that the federal standards would be set by a regulatory
agency, and provided that they would pre-empt any State standards more
stringent than those of California, the industry would support federal
legislation.
Analogous reasons explain the preference for Community solutions of
some powerful and well-organized European industries. Consider, for exam
ple, the ‘Sixth Amendment’ of Directive 67/548/EEC on the classification,
packaging, and labelling of dangerous substances. This amending Directive
(79/831/EEC) does not prevent Member States from including more sub
stances within the scope of national regulations than are required by the D i
rective itself. In fact, the British Health and Safety Commission proposed to
go further than the Directive by bringing intermediate products within the
scope of national regulation. This, however, was opposed by the chemical
industry, represented by the Chemical Industries Association (CIA) which
argued that national regulation should not impose greater burdens on British
industry than the Directive placed on its competitors. The CIA view pre
vailed, thus ensuring that in this as in many other cases, Community regula
tion would in fact set the maximum as well as the minimum standard for na
tional regulations.66
The European chemical industry had another reason for supporting
Community regulation. In 1976 the United States, without consulting their
commercial partners, enacted the Toxic Substances Control Act (TSCA). The
new regulation represented a serious threat for European exports to the lu
crative US market. A European response to TSCA was clearly needed, and
the Community was the logical forum for fashioning such a response. An
EC-wide system of testing new chemical substances could serve as a model
for negotiating standardized requirements covering the major chemical mar
kets. In fact, Directive 79/831 has enabled the Community to speak with one
voice in discussions with the United States and other OECD countries, and
has strengthened the position of the European chemical industry in ensuring
that the new US regulation does not create obstacles to its exports. There is
little doubt that the ability of the Commission to enter into discussions with
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the United States has been greatly enhanced by the Directive, and it is un
likely that each European country on its own could do so effectively.67
The case of small and medium-sized enterprises (SMEs) is different.
Since the majority of SMEs work mostly for the domestic market, they are
more interested in national than in European legislation. Moreover, it is eas
ier and more cost-effective for such firms to operate through national politi
cal channels (for instance, to maintain rigid rules on shopping hours) than to
lobby supranational institutions like the Commission and the European Par
liament. The situation may be changing, however, as shown by the recent de
cision to establish the Commission’s new Directorate General XXIII to deal
specifically with the concerns of SMEs.

E. The Demand Side: The Member States and the Issue o f Policy
Credibility

It may seem illogical to discuss the role of the Member States in the produc
tion of Community regulation under the heading of ‘demand’. After all, most
EC regulations and directives have to be approved by the Council which is
an inter-governmental body representing the interests of the national govern
ments. Why not place the Member States and the Commission on the same
side of the demand-and-supply equation, as ‘co-producers’ of regulatory out
puts? Although this would be the legally correct view, several factors suggest
that in a policy-making perspective it is more useful to place the national
governments on the demand side of the market for EC regulation.
First, there is the special position of the Commission in the policy
making process, because of the power of legislative initiative and agenda set
ting granted to that body by the Rome Treaty. Although it is true that, in a
formal sense, the Commission proposes and the Council disposes, it is the
case that the legislation approved by the Council usually reflects the policy
positions of the Commission - recall that the Commission can withdraw a
proposal at any stage of the policy-making process.
Second, it is known that quite often the Commission introduces legisla
tive proposals at the suggestion of particular national governments interested
in a given issue. For example, the British Government exerted considerable
pressure on the Commission to liberalize the market for life and non-life in
surance, where British insurers enjoyed a competitive advantage over their
competitors on the continent, while the German and Dutch Governments
pushed for the regulation of emissions from automobiles.
The third and most important reason has to do with the issue of policy
credibility. It is not a priori obvious why Member States would be willing to
67
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delegate regulatory powers extending well beyond the level required by the
founding treaty or by the logic of functional spillovers in an increasingly in
tegrated market. As Ronald Coase68 has shown in a famous article, the pres
ence of negative externalities alone does not necessarily prevent effective
coordination among independent actors.
A significant implication of Coase’s theorem is that the rationale for
supranational regulation is regulatory failure rather than market failure.
Market failures with international impacts, such as transboundary pollution,
could be managed in a cooperative (inter-governmental) fashion without the
necessity of delegating regulatory powers to a supranational body like the
European Commission, provided that national regulators were willing and
able to take into account the international repercussions of their choices; that
they had sufficient knowledge of one another’s intentions; that the (trans
action) costs of organizing and monitoring policy coordination were not too
high; and especially that they could trust each other to implement in good
faith their joint decisions.
International regulatory failure occurs when one or more of these condi
tions are not satisfied, and it is important to observe that this can happen
even in the case of purely local market failures. For example, problems of
safety regulation for construction of local buildings create no inter-country
externalities and thus, according to the principle of subsidiarity, should be
left to the local authorities. However, if safety regulation specifies a particu
lar material only produced in that locality, it may amount to a trade barrier
and thus have negative external effects. In this example, local regulation of a
local-market failure creates an international regulatory failure.
Let us now examine some of the main obstacles to successful coordi
nation of national regulatory policies. Recall that within the context of EC
institutions, ‘coordination’ means joint and interdependent actions without
legal force: renegers cannot be taken to the European Court of Justice. An
example is the European Monetary System in which participants behave (or
behaved) according to rules which are not enforceable in European law.
Lack of information is a serious obstacle to effective enforcement of in
tergovernmental regulatory agreements. There are at least three reasons why
it is difficult to observe whether such agreements are kept or not. First, tech
nical, economic and political elements are closely intertwined in regulatory
policy making. Hence the reasons for particular regulatory decisions can sel
dom be made fully explicit and thus objectively verified. Second, measure
ment problems are quite serious in many areas of regulation. In air-pollution
control, for example, it may be quite difficult (because of quickly changing
conditions) to know whether a given threshold value has been exceeded, and
for how long.
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A third reason why it is difficult to know whether or not inter
governmental agreements are being properly kept, is that much economic
and social regulation is discretionary. Because regulators lack information
that only regulated firms have, and because governments are reluctant, for
political reasons, to impose excessive costs on industry, bargaining is an es
sential feature of the process of regulatory enforcement. Regardless of what
the law says, the process of regulation is not simply one where the regulators
command and the regulated obey. A ‘market’ is created over the precise
obligations of the latter.69 Because bargaining is so pervasive, it may be im
possible for an outside observer to determine whether or not an international
regulation has been, in fact, violated.
When it is difficult to observe whether governments are making an honest
effort to enforce a cooperative agreement, the agreement is not credible.
Sometimes governments have problems of credibility not just in the eyes of
each other, but in the eyes of third parties such as regulated firms. For
example, where pollution has international effects and fines impose signifi
cant competitive disadvantages on firms that compete internationally, firms
are likely to believe that national regulators will be unwilling to prosecute
them as rigorously if they determine the level of enforcement unilaterally
rather than under supranational supervision. Hence the transfer of regulatory
powers to a supranational authority like the EC Commission, by making
more stringent regulation credible, may improve the behaviour of regulated
firms.70
The issue of credibility of national regulators is closely linked to the
problem of ‘regulatory capture’. As mentioned in the preceding chapter,
many economists have argued that regulatory agencies, sooner or later, be
come captured by the very interests they are supposed to regulate. While
there is little evidence of regulatory capture in most areas of social regula
tion,71 the danger exists in the case of economic regulation, and thus poses a
serious threat to the credibility of inter-governmental agreements. One ad
vantage of delegating regulatory powers to the European level is that EC au
thorities being indifferent to electoral considerations, are less vulnerable than
national authorities to political pressures by firms and trade unions. This is
especially important in cases involving issues such as merger authorizations
and State aid to industry.
Another advantage of delegation has been noted by Gatsios and
Seabright.72 Because the Commission is involved in the regulation of a large
number of firms throughout the Community, it has much more to gain by
69
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being tough in any individual case than a national regulator; weak enforce
ment would destroy its credibility in the eyes of more firms. Thus it may be
more willing to enforce sanctions than a Member State would be, even if its
direct costs and benefits of doing so are no different.
In sum, the low credibility of purely inter-governmental agreements ex
plains the willingness of the Member States to delegate important regulatory
powers to the Commission. At the same time, governments attempt to limit
its discretion by making it dependent on the information and knowledge
provided by national bureaucrats and experts. In the next chapter we shall see
how the Commission sometimes succeeds in overcoming these limitations,
but a few comments on the general problem of delegation and control can be
usefully inserted here.

F. The Dynamics of Delegation and Control

Although the delegation of extensive powers of adjudication and policy mak
ing is what distinguishes the EC from traditional international regimes, the
actual implications of that delegation have not been sufficiently considered
by students of European integration. Neither neo-functionalists nor inter govemmentalists have paid serious attention to the dynamics of delegation
and control - the former because of their fixation on the logic of functional
spillovers, the latter because of their assumption that supranational institu
tions simply provide a smooth, faithful translation of national interests into
policy.
Thus, to understand the limits of political control of regulatory discretion
in the EC, we must turn to the recent literature on political-bureaucratic rela
tions rather than to the received theories of integration. The thrust of much of
this literature is that bureaucracy has a substantial degree of autonomy, and
that direct political control is rather weak. Oversight for purposes of serious
policy control is time-consuming, costly, and difficult to do well under con
ditions of uncertainty and complexity. At any rate, legislators are concerned
more with satisfying voters to increase the probability of re-election than
with overseeing the bureaucracy. As a result, they do not typically invest
their scarce resources in general policy control. Instead, they prefer to inter
vene quickly, inexpensively and in ad hoc ways to protect particular clients
in particular matters.73 Hence legislative oversight is un-coordinated and
fragmented. Similarly, the literature on the budgetary process has cast doubts
on the budget as an effective tool of control. As Wildavsky74 discovered,
budgeting is decentralized and incremental, resulting in automatic increases
that farther insulate the bureaucracy from political control.
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New theories based on the principal-agent model give a somewhat more
positive assessment of the possibility of political control of the bureaucracy.
According to agency theory, political control is possible because elected
politicians create bureaucracies. They design administrative institutions with
incentive structures to facilitate control, and they monitor bureaucratic activi
ties to offset information asymmetries. Thus, agency theory, like recent ver
sions of inter-govemmentalism,75 posits well-informed central decision
makers who systematically mould the preferences of bureaucratic agents and
are capable of exercising rational political control.76
However, these theories (again like inter-govemmentalist models) do not
sufficiently consider the institutional dynamics of the post-delegation phase.
In the delegation phase, political principals do have the freedom to select
their agents and impose an incentive structure on their behaviour. Over time,
however, bureaucrats accumulate job-specific expertise, and this ‘asset
specificity’77 alters the original relationship. Now politicians must deal with
agents they once selected, and in these dealings the bureaucrats have an ad
vantage in technical and operational expertise. As a result, they are increas
ingly able to pursue their objective of greater autonomy. As Terry Moe
writes:
Once an agency is created, the political world becomes a different place. Agency
bureaucrats are now political actors in their own right: they have career and insti
tutional interests that may not be entirely congruent with their formal missions,
and they have powerful resources - expertise and delegated authority - that might
be employed toward these ‘selfish’ ends. They are now players whose interests
and resources alter the political game.78

It is reasonable to assume that also for the Member States and their represen
tatives in the Council of Ministers, oversight for purposes of serious policy
control is costly, time-consuming and difficult to do well, and that, conse
quently, they are unwilling to invest scarce resources in such activities. This
assumption is supported by the (admittedly limited) available empirical evi
dence. As we shall see in the next chapter (section IV.E.), neither the
‘comitology’ system nor the elaborate procedures which the Commission
must follow in formulating its proposals, seem capable of effectively control
ling the Commission’s discretion.

75
76
77
78

Moravcsik, ‘Preferences and Power in the European Community: A Liberal Intergovern
m e n t a l Approach’, 31 Journal o f Common Market Studies (1993) 473-524.
Wood and Waterman, ‘The Dynamics of Political Control in the Bureaucracy’, 85 Ameri
can Political Science Review (1991) 801-28, at 803.
O.E. Williamson, The Economic Institutions o f Capitalism (1985).
Moe, ‘The Politics o f Structural Choice: Toward a Theory of Public Bureaucracy’, in
O.E. Williamson (ed.), Organization Theoryfrom Chester Barnard to the Present (1990)
116-53, at 143.

364

Giandomenico Majone

The problem of political control is further complicated by the close rela
tionships of mutual dependence that exist between European institutions, es
pecially Commission and Court of Justice. For example, according to inter govemmentalist accounts of the development of the internal market
programme, the emphasis of the Commission White Paper79 on mutual
recognition reflected a change in the preferences of the Member States in the
direction of less interventionist economic policies and a corollary shift to
ward deregulatory programmes.80 In turn, the Cassis de Dijon ruling, which
gave prominence to the principle of mutual recognition, was based, al
legedly, on the reading of the Court of Justice of the interests of the most
influential Member States.81
A more careful analysis of the evidence reveals a more complicated pic
ture. There is no indication that in justifying the Cassis decision, the Court
was following anything but its own convictions.82 Moreover, countries with
advanced systems of social regulation, such as France and Germany, were
afraid that mutual recognition of health and safety standards could create the
conditions for ‘social dumping’, as each country attempts to gain advantages
for its own industry by lowering the level of regulatory constraints which
firms must meet. Hence such countries tended to support the traditional
method of harmonizing national standards, rather than their mutual recogni
tion.83
In fact, the Commission, rather than the Member States, had a strong rea
son for favouring reform of the traditional approach to harmonization. By the
early 1980s, if not earlier, it had become clear that the attempt to achieve an
integrated market by harmonizing thousands of laws and regulations of six,
nine, and finally twelve countries at various levels of economic development
and with vastly different legal, administrative and cultural traditions, was
bound to fail. A new approach was needed in order to achieve in time the
ambitious goals of the White Paper, and mutual recognition was the ideal
method since it promised to replace ex ante by ex post, market-driven har
monization.
In view of the position of France, Germany and other countries with a
high level of social regulation, it is unlikely that the Commission, by itself,
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could have succeeded in introducing the new approach to harmonization. The
moral and legal support of the Court of Justice was needed, but the Court,
too, had something to gain from the activism of the Commission, as Alter
and Meunier-Aitsahalia point out:
The Cassis decision advanced the idea of mutual recognition, and the en
trepreneurship of the Commission put the issue on the table and forced a debate.
Both the decision itself and the Commission’s response were necessary to pro
duce the new harmonization policy. The legal decision was needed to encourage
the Commission to issue its bold Communication [to the Member States, the
European Parliament, and the Council, in July 1980, stating that Cassis would
serve as the foundation for a new approach to harmonization]... The Commis
sion’s Communication, however, was also necessary in order to bring the legal
decision into the political arena.84

This relationship of mutual dependence between European institutions,
which is also apparent, for example, in the case of the 1989 Merger Control
Regulation,85 is one of the keys for understanding policy innovation in the
EC.

Chapter IV
Social Regulation, Policy Entrepreneurship and the
Protection of Diffuse Interests
A European single market is inconceivable without common rules on compe
tition and on the free movement of goods, services, capitals and people. In
this sense, economic regulation may be largely seen as a functional spillover
from the original decision to integrate the economies of the Member States.
Also interventions in the field of social regulation had to be justified, ini
tially, in economic terms. Since the Single Act and the Maastricht Treaty,
however, regulatory measures concerning health and safety at work, envi
ronmental protection or consumer protection no longer have to be justified
by reference to the functional needs of market integration. Moreover, most
decisions in these areas can be taken by qualified-majority voting. Not sur
prisingly, some of the most striking examples of policy innovation in the EC
are found today in the field of social regulation.
While social regulation represents the new frontier of policy develop
ment, the Community remains a laggard in terms of traditional social policy.
In the first part of this chapter (sections A-C) I offer an explanation of this
apparent paradox. This explanation rests on an analytic distinction between
84
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social regulation and (traditional) social policy. In turn, this distinction will
be used to give a more precise meaning to the ambiguous concept of a ‘social
dimension’ of economic integration.

A. From Social Policy to Social Regulation

The Commission’s recent Green Paper on European Social Policy - Options
for the Union86 takes as its working definition of social policy ‘the full range
of policies in the social sphere including labour market policies’87 but in fact
fails to address such important quality-of-life issues as risk management,
product safety, the environment and consumer protection. This inconsistency
may be understandable in historical and institutional terms: the Green Paper
is inspired by fairly traditional conceptions of social policy, and examines
issues falling in the formal competences of the Directorate General responsi
ble for drafting the document.
However, the paper also exemplifies the difficulty of giving precise
meaning to the notion of a ‘social dimension’ of European integration. There
is considerable ambiguity about the meaning of a European social policy in
the Treaty of Rome itself. The section on social policy -Title III of Part
Three of the Treaty - enumerates a number of ‘social fields’ (employment;
labour law and working conditions; vocational training; social security;
occupational health and safety; collective bargaining and right of association)
where Member States should closely cooperate (Article 118, EEC). In the
following Article, Member States are urged to ‘maintain the application of
the principle that men and women should receive equal pay for equal work’.
The same Title III also establishes the European Social Fund with the goal of
improving employment opportunities and facilitating the geographical and
occupational mobility of workers.
What is arguably the most significant social-policy provision of the Rome
Treaty - the social-security regime for migrant workers - appears not in the
section on social policy but in the one on the free movement of persons, ser
vices and capital (Title III of Part Two, Article 51, EEC). Finally, one of the
objectives of the common agricultural policy is, according to Article 39(b) of
the Treaty, ‘to ensure a fair standard of living for the agricultural community,
in particular by increasing the individual earnings of persons engaged in
agriculture’.
Thus, to the framers of the Treaty, ‘social policy’ included not only social
security and interpersonal distribution of income, at least for certain groups
of workers, but also inter-regional redistribution, elements of industrial and
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labour-market policy (vocational training, measures to improve labour
mobility) and social regulation (primarily occupational health and safety, and
equal treatment for men and women).
However, the enumeration of matters relating to the social field in Article
118 and the limited role given to the EC Commission in Title III - to pro
mote coordination of national policies, to make studies, deliver opinions and
arrange consultations - indicate that the social-policy domain, with the ex
ceptions noted above, was originally considered to be outside the suprana
tional competence of the institutions of the Community.88 In fact, Commis
sion activity in the area of social policy and social regulation was quite mod
est between 1958 and the end of the 1970s, with one notable exception: envi
ronmental policy. As noted in the preceding chapter, the terms ‘environment’
or ‘environmental protection’ do not even appear in the Treaty of Rome, but
in spite of the lack of an explicit legal basis, a Community environmental
policy has been growing vigorously, even if not harmoniously or systemati
cally, since 1967.
The Single European Act (SEA) assigns a number of new competences to
the Community in the social field. The main lines of development of Com
munity activities in this field are beginning to emerge clearly: they are
regional development (new Title V, Economic and Social Cohesion), and
social regulation (Article 100A, Article 118A, and the new Title VII, Envi
ronment). We already remarked that before this, social policy belonged to the
competence of the Member States with the Commission’s power of initiative
essentially limited to promoting collaboration among those Member States.
In particular, Article 118 of the Rome Treaty did not give the Community the
power to regulate in the field of occupational health and safety. Hence the
first directives in this area had to be based on Article 100 (which deals with
the approximation of laws directly affecting the functioning of the common
market) and thus needed unanimity in the Council of Ministers. Under the
new Article 118A, directives in the field of occupational health and safety
can be adopted by the Council by qualified majority and with no proof
needed that they are essential for the completion of the internal market.
Another innovation introduced by Article 118A is the concept of the
‘working environment’, which makes possible regulatory interventions be
yond the traditional limits of health and safety at the workplace. Under the
wide interpretation favoured by the European Parliament, the objective of
improving the working environment would include all conditions which may
affect the health and safety of workers: organization of the labour market,
length of work, its organization and nature, as well as physical and psycho
logical stress. Although such a broad interpretation is opposed by both the
Council and the Commission, some recent directives (to be discussed in more
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detail in section D) go beyond existing regulations in most Member States in
taking into consideration ergonomic and other ‘soft’ factors, within the spirit
of Article 118A.
To complete this picture of significant progress in social regulation at the
European level, one should also make mention of Article 100A(3) which
states that the Commission will start from a high level of protection in mat
ters relating to health, safety, and environmental and consumer protection.
This implies that the reference to minimum requirements in Article 118A
(‘the Council ... shall adopt, by means of directives, minimum requirements
for gradual implementation, having regard to the conditions and technical
rules obtaining in each of the Member States’) does not mean that Commu
nity health and safety standards should reflect the lowest level prevailing in
the Member States. Rather, Community standards represent a lower thresh
old for national regulators who are free to maintain or adopt standards incor
porating higher levels of safety.
The increasing importance of social regulation is also revealed by the
action programme implementing the Community Social Charter adopted by
the Member States, with the exception of the United Kingdom, on 9 Decem
ber 1989. Of the twenty directives/regulations listed in the programme, ten
are in the area of occupational health and safety, three deal with improve
ments in living and working conditions, three with equal treatment for men
and women, disabled persons, and protection of children.89
The Treaty of Maastricht moves in the same direction. It contains a new
section on consumer protection (Title XVIII); it introduces qualified majority
voting for most environmental protection measures; it even adds transporta
tion safety to the regulatory tasks of the Community (Article 75, 1(C)). But
the Treaty is silent about most areas of traditional social policy.
These developments show that EC policies in the social field are evolving
along quite different lines from those followed by the Member States. Na
tional historical traditions have yielded a dense web of welfare institutions
covering most citizens ‘from cradle to grave’, while the Community remains,
and will very possibly remain, a ‘welfare laggard’. In the field of social regu
lation, however, the progress has been so remarkable that some recent EC
directives surpass the most advanced national measures in the level of protec
tion they afford. The reasons for these divergent patterns of policy develop
ment are discussed in the following pages.
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B. W hat Makes Social Regulation Different

An analytic distinction between social regulation and social policy may be
drawn on the basis of the rationales for government intervention. In a norma
tive perspective90 the purpose of social regulation (health and safety, envi
ronment, consumer protection) is to solve problems created by specific types
of market failure such as negative externalities and information failures. Air
and water pollution are prime examples of externalities, while a number of
regulatory activities in the fields of safety and consumer protection are moti
vated by imperfect information and the belief that the market, by itself, will
supply too little information. Examples are regulations requiring lenders to
inform borrowers of the true rate of interest on their loans, regulations con
cerning labelling of food or medicinal products, disclosure of contents, etc..
Theoretical research in economics during the past few decades has identi
fied six main types of market failure. They provide a set of rationales for
government interventions acceptable, in principle, even to supporters of a
free market economy. They are:
1. Failure of competition;
2. Public goods;
3. Externalities;
4. Incomplete markets;
5. Information failures;
6. Unemployment, inflation and disequilibrium.
Two further rationales for government intervention not related to market
failure are:
7. Redistribution;
8. Merit goods.
These eight reasons fall into three groups which correspond to the three
functions of government discussed in the first chapter; the regulatory func
tion (1 to 5), the stabilization function (6) and the redistributive function (7
and 8). As was mentioned there, the fact that there are no market failures, so
that the economy is Pareto efficient, says nothing about the distribution of
income. A very unequal distribution of income may be unacceptable to a
majority of citizens and this will legitimize government intervention on polit
ical and moral grounds, even at some loss in economic efficiency.
The second argument for government intervention in a Pareto-efficient
economy arises from concern that individuals may not act in their own best
interest. Goods that the government compels individuals to consume, like el
ementary education and low-cost housing for the poor (instead of giving cash
grants), are called merit goods. Of course, the paternalistic argument is plau-
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sible only if one assumes that government knows what is in the best interest
of individuals better than they themselves do. It is important to note that the
paternalistic argument for government activities is quite distinct from the ex
ternalities argument.91 Smoking in public places imposes a cost on nonsmokers and hence a ban can be justified by an externalities argument. Those
who take a paternalistic view might argue that individuals should not be al
lowed to smoke even in the privacy of their homes and even if a tax, which
makes the smokers take account of the external costs they impose on others,
is levied.
While ‘social policy’ is not a technical term with exact and uniform
meaning, there is general agreement that its central core consists of social in
surance, public assistance, the health and welfare services, housing policy.
Richard Titmuss has identified three main models of social policy: the resid
ual welfare model - social welfare institutions come into play only when an
individual’s needs are not adequately met by the private market and the fam
ily; the industrial achievement-performance model - social needs should be
met on the basis of merit, work performance and productivity; and the insti
tutional redistributive models - social policy should provide universalistic
services outside the market on the principle of need.92
It should be clear from the preceding discussion that all three models of
social policy, but especially the third one, are quite different from social reg
ulation both in the range of government activities they include and in their
underlying rationale: public goods, negative externalities and information
failure in one case, redistribution and merit goods in the other. Of course, the
distinction is not absolute. Thus, merit goods play a limited role also in social
regulation, e.g., protective equipment for workers or seat belts for drivers.
Even in these cases, however, the justifications tend to be different. For
example, it is argued that, given incomplete consumer information, temporar
ily imposed consumer choice may be desirable as part of a learning process,
so as to permit more intelligent free choice thereafter.
Analytically distinct, social policy and social regulation are historically
and institutionally related; they belong to the same ‘policy space’ - a policy
space being a set of policies that are so interconnected that it is impossible to
make useful descriptive or analytic statements about one of the policies
without taking the other elements of the set into consideration.93 The most
interesting aspect of a policy space is how its internal structure changes in
time. As the number and importance of some elements grow relative to the
size of the space (which is determined by the amount of financial and politi cal resources devoted to it), individual policies increasingly compete with
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each other for public support. Some policies may become so important that
they form a distinct subspace within the original space. This is how social
regulation has evolved within the social-policy space - a development most
students of social policy have failed to notice because of their fixation on
particular programmes and institutional arrangements. In thinking about the
future shape of a European ‘Social State’, it is important to pay attention to
the dynamics of the entire social-policy space. Nowadays quality of life de
pends at least as much on environmental and consumer protection as on
traditional instruments of social policy.94

C. The Infeasibility of a European Welfare State

The idea of a European Welfare State somehow emerging as a ‘transnational
synthesis’95 of national welfare systems has been discussed repeatedly in re
cent years. The advocates of this idea are generally motivated by a historical
analogy, but particularly by concerns about the future of social entitlements
in an integrated European market.
The analogy is with the integrative role of social policy in the formation
of the Nation State in XIXth century Europe. Historically, social policy has
made an essential contribution to the process of nation building by bridging
the gap between State and society. National insurance, social security, public
education, socialized medicine were, and to a large extent remain, powerful
symbols of national solidarity. It is argued that a supranational Welfare State
would provide an equally strong demonstration of Europe-wide solidarity.96
However, the very success of the national Welfare State sets limits to an
expanded social-policy competence of the Community. Indeed, there is a
striking difference between the scale and scope of national policies and the
modest role of (traditional) social policy in the process of European integra
tion. It is also possible that the development of Welfare-State institutions at
Community level, instead of generating a sense of supranational solidarity
would reinforce popular feelings against centralization, bureaucratization and
technocratic management. Finally, it should be remembered that, in Germany
and elsewhere, acceptance of the Social State by the entrepreneurs was
bought with the promise of protection against foreign competition by tariffs
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and other means.97 Such a bargain would hardly be possible under present
circumstances.
If the historical analogy is dubious, how well founded are the fears that
competition among different national welfare regimes in an integrated
market would lead to regime shopping, social dumping and deregulation? To
answer such a question one must rely on indirect empirical evidence. The
level and direction of foreign investments in developing countries, for exam
ple, seem to indicate that firms do not invest in low social-wage countries un
less other factors like infrastructure and worker productivity justify such in
vestments.98 High social-wage countries like Germany and France continue
to attract foreign investments precisely because of the advantages they offer
in terms of superior infrastructure and high worker productivity. In fact, the
ambiguous social consequences of integration ‘are revealed by the fact that
northern Europe’s concerns about ‘sunbelt effects’ are mirrored by Southern
Europe’s concerns about ‘agglomeration effects’ in which investment would
flow towards the superior infrastructures and high-skilled workforces of
Europe’s most developed regions’.99
Even in the United States, well-developed welfare regimes, like
Wisconsin’s or California’s, coexist with more primitive ones. For example,
California provided welfare recipients in 1990 with benefits nearly six times
as large as those provided by Alabama. The maximum welfare benefit paid
to a California family of three was $694 a month, compared with $118 paid
to a similar family in Alabama.100 As these authors point out, these policy
differences among the States are not just the peculiarities of a few States, nor
are they gradually disappearing. Instead, the statistics show that benefits var
ied as much in 1990 as they did in 1940. Such disparities give rise to the
phenomenon of ‘welfare magnets’ - States with comparatively high benefits
that attract the poor. However, because of linguistic and cultural barriers, and
an increasing standard of living even in the poorer regions of the Union, this
is not likely to become a problem in Europe, even after the completion of the
internal market. If one also keeps in mind the relatively high level of
Community standards of health and safety, it appears that fears of social
dumping and an erosion of the national Welfare State as a consequence o f
European integration are exaggerated. If there is a crisis of the Welfare State
- a question about which opinions widely diverge - this is because of factors
which have nothing to do with the process of integration: demographic
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trends, the mounting costs of health care, the world crisis in social security,
taxpayers’ revolts, excessive bureaucratization, and so on.
It is fortunate that the normative case for a European Welfare State is not
compelling, for the practical prospects are extremely poor. To begin with the
most obvious difficulty, the Community does not have, and will not have in
the foreseeable future, anything approaching the financial resources required
by modem Welfare States.101
A second problem is the variety of Welfare-State forms existing in
Europe. At least four main types have been identified: a Scandinavian model,
an Anglo-Saxon model, the model of the ‘Bismarck countries’, and the wel
fare systems of the countries of the southern rim of the Union.102 Each of
these models and their numerous variants are rooted in peculiar historical and
political traditions, and are deeply embedded in different socio-economic
contexts. Any attempt to harmonize such varied systems is bound to fail, as
European policy-makers clearly understand. Title XV of the Treaty of
Maastricht explicitly excludes any harmonization of the laws and regulations
of the Member States in the field of health policy. The 1989 Action Pro
gramme implementing the Community Social Charter103 has this to say on
social security:
The social security schemes vary greatly in nature from one Member State of the
Community to another. They reflect the history, traditions and social and cultural
practices proper to each Member State, which cannot be called into question.
There can therefore be no question of harmonizing the systems existing in these
fields.

For the same reasons, a well-known scholar has suggested that instead of
aiming at supranationalism in the field of social policy, it would be better for
the members of the European Union to work within the framework offered
by the Social Charter of the Council of Europe. A more flexible and less con
straining approach based on multilateral agreements would provide an op
portunity to learn from the best national experiences and thus stimulate
changes in the national legislation.104
It could be argued that if a fully-fledged European Welfare State is, at
present, politically infeasible, it should at least be possible to develop certain
of its elements. At a later stage these elements could be fitted together to ob
tain a comprehensive regime. Thus, the Common Agricultural Policy effects
a considerable transfer of money from consumers and taxpayers to farmers,
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and in this sense it might be considered part of a ‘Welfare State for farm
ers’.105 However, the CAP represents not only an inefficient, but also a per
verse type of social policy since it favours the well-to-do farmers of northern
and central Europe rather than the poor hill farmers of the South. Only if the
current system of price support is transformed to a direct-income grant, will
agricultural policy become a true social policy, though limited to a particular
occupational group.
Another potential candidate is the social-security regime for migrant
workers. An interesting proposal in this area has been made by Danny
Pieters.106 The proposal attempts to go beyond mere coordination by creating
a European Social Security System (ESSS) for migrant workers. The system
would be optional: migrant workers could choose between the present
framework of coordination and the possibility of an automatic transfer from
the national system to the ESSS. This is an imaginative application of Article
51 of the Rome Treaty, but it is doubtful that the system envisaged would
represent, if implemented, a first step in the direction of a comprehensive
European Welfare State. The historical development of the Community has
shown again and again the limits of such functionalist logic.
Even if Member States were to endorse the plan, they would most likely
oppose any extension beyond the case of migrant workers. In this instance,
too, one should be sceptical of the analogy with the continuous expansion of
national social-security systems to cover ever broader groups of the popula
tion. Given the progressive loss of control over economic policy, social pol
icy is, together with foreign policy, one of the few remaining bulwarks of
national sovereignty, and for this reason alone national governments will do
their best to protect it.
Regional policy remains to be considered. Demands for regional redistri
bution within the Union have become pressing in recent years107 leading to a
doubling in the expenditure of the structural funds - the European Social
Fund and the European Fund for Regional Development - by 1993. This im
portant growth in resources allocated to the poorer areas of the Union shows
that regional disparities are increasingly seen as a serious barrier to further
integration. Also, the recent reforms in structural policy have created new
possibilities for EC decision-makers to deal directly with political actors in
individual regions. Proponents of a ‘Europe of the regions’ are eager to ex
ploit these possibilities to implement their vision of a new European order in
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which increasing centralization of decision-making in Brussels is counterbal
anced by the emergence of powerful regional institutions directly linked to
the centre.108
Despite these interesting political perspectives, regional redistribution
must be considered an inefficient instrument of social policy. In their enthu
siasm for ‘social cohesion’, EC policy-makers often seem to forget that there
is an important distinction between reducing inequality among individuals
and reducing disparities across regions. The problems of targeting regions to
achieve a better individual state of income distribution are well known.109
Since most regions contain a mix of poor and rich individuals, a programme
aimed at redistributing resources to a region whose average income is low
may simply result in a lowering of the tax rate. The main beneficiaries of the
programme will thus be rich individuals within poor regions - a phenomenon
well-known in the Italian Mezzogiomo and which may be replicated in other
regions of the Union as a result of the increases in the regional funds.
On the other hand, it is politically difficult to aim redistribution directly at
individuals in a federal or quasi-federal system. Even in the United States,
where the federal government pays three-fourths of the cost of welfare assis
tance, the States set the benefit levels. States differ in their assessment of
what a family needs to meet a reasonable standard of living, and in the per
centage of that standard they are willing to pay to help that family meet its
needs. States also differ in the requirements an applicant must satisfy in order
to be eligible for welfare assistance. It was already mentioned that, as a con
sequence of these differences, the level of welfare assistance among the
American States varies widely, more so than inter-State disparities in wage
rates or cost of living. Similarly in Europe, the governments of the countries
of the southern periphery, foremost among them Spain, are at present advo
cating non-individualised transfers of Community funds.
In sum, it is difficult to see how a coherent and effective European social
policy could emerge from such disparate elements as benefits for farmers, a
social-security regime for migrant workers, and some regional redistribution.
The social dimension of European integration must mean something else.

D. The Widening and Deepening of Social Regulation

As we have seen, each successive revision of the Rome Treaty has expanded
and strengthened the competences of the Community in social regulation.
The SEA provided an explicit legal basis for environmental protection, and
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established the principle that environmental protection requirements shall be
a component of the Community’s other policies (Article 130r(2)). It also in
troduced the principle of qualified-majority voting for occupational health
and safety, and the notion of ‘working environment’ which opens up the pos
sibility of regulatory intervention in areas such as human-factors engineering
(ergonomics), traditionally outside health and safety regulation. Finally,
Article 100A(3) of the SEA urges the Commission to take a high level of
protection as a base in its proposals relating to health, safety, environmental
protection and consumer protection. The Treaty of Maastricht continues this
development by establishing consumer protection as a Community policy,
defining a role for the Community in public health, especially in research and
prevention (Title XV), and introducing qualified-majority voting for most
environmental legislation.
Even more indicative of the continuous growth of social regulation in the
EC is the fact that policies were developed before the existence of a clear le
gal basis. Thus, three Environment Action Programmes were approved be
fore passage of the SEA. If it is true that the first Action Programme (197376) lacked definite proposals, concentrating instead on general principles,
subsequent documents became increasingly specific. The second programme
(1977-81) indicated four main areas of intervention, while the third (198286) stressed the importance of environmental-impact assessments and of
economic instruments for implementation of the polluter-pays-principle.
Concrete actions followed. More than 40 environmental directives, some of
them quite important, were approved between 1973 and 1986, while the en
vironment budget grew from ECU half a million to more than 24 million in
the same period.
Quantitative growth has been even more impressive in other areas of so
cial regulation. For example, by the end of 1989 the Council had approved
215 directives concerning the quality, safety and packaging of goods, and
more than 100 directives adapting technical standards. Scores of directives
regulating the use of food additives, the naming and composition of food
products, and the composition of materials and products likely to come into
contact with foodstuffs were introduced in the same period.
More important than this quantitative expansion of EC social regulation,
however, has been its qualitative deepening. It is not possible to discuss here
the advances made on so many fronts since the SEA, but a few examples will
give an idea of the recent qualitative changes in EC regulatory policy
making.
1. Measures concerning health, safety, environmental protection and con
sumer protection no longer have to be justified exclusively in terms of
the free movement of goods and the completion of the internal market.
Social regulation is still far from possessing the same political and insti-
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tutional significance as, for example, competition or trade policy, but it
no longer occupies a peripheral position in European policy-making.
Less than ten years ago, two distinguished scholars described the envi
ronmental law of the Community as ‘no more than a kind of regulatory
patchwork’.110 To some extent this is still true, but in all areas of social
regulation one can observe increasing efforts to produce comprehensive
and coherent regulations. Notable recent examples are the new directive
on general product safety,111 the Safety and Health at Work Directive112
and the Machinery Directive.113 I shall have more to say about the last
two directives in the next section.
There are signs of a new willingness on the part of the Community insti
tutions and the Member States to address the issue of implementation
(House of Lords Select Committee, 1992). This issue, which is espe
cially important for social regulation, was given a high political profile
for the first time by the European Council at its meeting in Dublin in
June 1990. The Council, realizing that the credibility of Community
policy-making was at stake, asked for periodic evaluations of existing
directives to ensure that they are adapted to scientific and technical
progress, and to resolve persistent implementation problems.
In October 1991 the Council of Environmental Ministers held an infor
mal meeting on implementation, as a result of which the Commission
was instructed to submit proposals concerning the further development
of policy on compliance and enforcement. At the Maastricht summit the
Member States again stressed the need for Community legislation to be
accurately transposed into national law and effectively applied, while
the Treaty on European Union (Maastricht Treaty) contains new powers
for the European Court of Justice under which it may fine Member
States who fail to comply with the judgments of the Court.
Concerns about implementation and a growing realization that ‘science
and technology are advancing at such a rate that the Commission, with
its current resources, cannot possibly keep up with collecting and objec
tively analyzing all the new data available ... in order to identify new
dangers and then to decide whether new proposals are required’,114 have
revived interest in European regulatory agencies and inspectorates. As
discussed in section II.B., European social regulatory agencies, albeit of
a rather weak type, now exist in the fields of environment, health and
safety at work, evaluation of medicinal products, and control of drugs
and drug addition.
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E. The European Commission as Policy Entrepreneur

Perhaps the most surprising qualitative change - surprising because it so
clearly contradicts the received view of EC policy-making - is the innovative
character of some recent social regulations. It used to be said that EC regula
tions, in order to be accepted by the Member States, had to represent a kind
of lowest-common-denominator solution. The fact that national interests are
strongly represented at each stage of Community policy-making seemed to
preclude the possibility of innovation, while giving a bargaining advantage to
those Member States which oppose high levels of protection. At best, the
Community could hope ‘to generalize and diffuse solutions adopted in one or
more Member States by introducing them throughout the Community. The
solutions of these Member States normally set the framework for the Com
munity solution’. 115
There were in fact exceptions even before the SEA. By admission of
these same authors, some earlier environmental directives represented signif
icant policy innovations. Thus the PCB Directive116 ‘had no parallel in
existing Member State regulations’, while the Directive on sulphur dioxide
limit values117 established, on a Community-wide basis, ambient air quality
standards, which most Member States did not previously employ as a control
strategy.118
However, the most striking examples of regulatory innovation were made
possible by the SEA, in particular by the introduction of qualified majority
voting not only for internal market legislation but also for key areas of social
regulation. Consider, for example, the two health and safety directives men
tioned in the preceding section. In many of its provisions, the framework Di
rective 89/391 goes beyond the regulatory philosophy and practice even of
advanced Member States like Germany.119 Only a careful reading of the full
text can convey an adequate impression of the many elements of novelty in
troduced by the directive. By way of example, I shall only mention some of
the general obligations imposed on employers by Article 6:
adapting the work to the individual, especially as regards the design of
work places, the choice of work equipment and the choice of working
and production methods, with a view in particular to alleviating
monotonous work and work at a predetermined work-rate and to reduce
their effect on health (Article 6(2)(d));
developing a coherent overall prevention policy which covers technol ogy, organization of work, working conditions, social relationships and
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the influence of factors related to the working environment (Article
6(2)(g));
giving collective protective measures priority over individual protective
measures (Article 6(2)(h));
giving appropriate instructions to the workers (Article 6(2)(i)).
Other notable features of the directive are its scope (it applies to all sectors of
activity, both public and private, including service, educational, cultural and
leisure activities), its requirements concerning worker information, and the
emphasis on participation and training of workers.
Equally innovative are the Machinery Directive120 and, in a more limited
sphere, Directive 90/270 on health and safety for work with display screen
equipment. Both directives rely on the concept of ‘working environment’,
and consider psychological factors like stress and fatigue important elements
to be considered in a modem regulatory approach. It is difficult to find
equally advanced principles in the legislation of any major industrialized
country, inside or outside the European Union.
How can we explain the Commission’s capacity for innovation in the
field of social regulation? In section III.E. we argued that the willingness of
the Member States to delegate important regulatory powers to a suprana
tional authority was understandable in light of the low credibility of inter
governmental agreements, and of the complexity of social regulation. This
complexity entails the grant of technical and administrative discretion to the
regulators. At the same time, however, governments attempt to limit the dis
cretion of the Commission by making it dependent on the information and
knowledge provided by national bureaucrats and experts.
One of the most determined attempts to control the Commission’s discre
tion in the execution of Council directives is Council Decision 87/373/EEC
of 13 July 1987 on the ‘comitology’ system. The system consists of a large
number of committees associated with the Commission in the exercise of its
executive functipns. Over the years, the system has become increasingly
complex, including both advisory and oversight (so-called ‘management’ and
‘regulatory’) committees.
Regulatory and to some extent also management committees can block a
Commission measure and transmit the case to the Council, which can over
rule the Commission. Even in the case of such committees, however, the
Commission is not only in the chair, but has a strong presumption in its
favour.121 According to the most detailed empirical study of the comitology
system to-date, ‘Commission officials generally do not think that their
committee significantly reduced the Commission’s freedom and even less
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that it has been set up to assure the Member State’s control’.122 According to
the same study, the Council acts only rarely on the complex technical matters
dealt with by the comitology committees, but when it does, its decisions
mostly support the Commission’s original proposals.123 In fact, the Com
mission has reported overwhelming (98 per cent) acceptance of its proposals
by the various regulatory committees.124
Comitology committees are related to the Commission’s executive func
tion, but the Commission plays a central role also in policy formulation
through its formal rights of initiative. Before final adoption by the Council, a
Commission proposal will typically have been discussed in a working group
comprising for the most part national officials; submitted to an advisory
committee which includes outside experts; transmitted to the Committee of
Permanent Representatives of the Member States (COREPER) to be dis
cussed in the working group of national officials it sets up; reviewed by
COREPER once more, and finally placed before the Council for approval.
Again, the formal procedure gives an impression of tight control that does
not correspond to the actual process of policy making. What is known about
the modus operandi of the advisory committees and working groups suggests
that debates there follow substantive rather than national lines. A good deal
of copinage technocratique develops between Commission officials and
national experts interested in discovering pragmatic solutions rather than
defending political positions.125 By the time a Commission proposal reaches
the Council of Ministers, all the technical details have been worked out and
modifications usually leave the essentials untouched.
In part, this is because although the Council with its working groups can
monitor the activities of the Commission, it cannot compete with the exper
tise at the disposal of the Commission and its Directorates.126 The offices of
the Commission responsible for a particular policy area form the central node
of a vast ‘issue network’ that includes, in addition to the experts from the na
tional administrations, independent experts, also from outside the EU, aca
demics, environmental, consumer and other public-interest advocates, repre
sentatives of economic and professional organizations, and of regional bod
ies. Commission officials engage in extensive discussions with all these
actors, but remain free to choose whose ideas and proposals to adopt. This
variety of policy positions, which is typically much greater than at the
national level, allows Commission officials to play the role of policy
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entrepreneurs: individuals who, like business entrepreneurs, are willing to
spend their resources - time, energy, reputation, and sometimes money - in
the hope of a future return.
Political scientists have been increasingly interested in the phenomenon
of political or policy entrepreneurship.127 Kingdon describes policy en
trepreneurs as constantly on the look out for windows of opportunity through
which to push their preferred ideas. Policy windows open on those relatively
infrequent occasions when three usually separate process streams - prob
lems, politics, and policy ideas -come together. Policy entrepreneurs con
cerned about a particular problem search for solutions in the stream of policy
ideas to couple to their problem, then try to take advantage of political recep
tivity at certain points in time to push the package of problem and solu
tion.128
According to Kingdon, a successful policy entrepreneur possesses three
basic qualities: first, he must be taken seriously either as an expert, as a
leader of a powerful interest group, or as an authoritative decision maker;
second, he must be known for his political connections or negotiating skills;
third, and probably most important, successful entrepreneurs are persis
tent.129 Because of the way they are recruited, the structure of their career
incentives, and the crucial role of the Commission in policy initiation, Com
mission officials often display the qualities of a successful policy en
trepreneur to a degree unmatched by national civil servants.
In fact, national experts may find the Commission a more receptive
forum for new ideas than their own administration. The directive on the
safety of machinery130 referred to above, offers a striking example of this.
The crucially important technical annex of the directive was drafted by a
British labour inspector who originally sought to reform the British approach
to safety in the workplace. Having failed to persuade the policy makers of his
own country, he brought his innovative ideas about risk assessment to
Brussels, where they were welcomed by Commission officials and eventually
became European law.131
Riker provides additional insights into the strategies by which a policy
entrepreneur can change existing political coalitions. He argues that through
agenda setting, strategic behaviour, and especially through the introduction
of new policy dimensions to political debate, the entrepreneur can break up
existing equilibria in order to create new and more profitable policy out127
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comes. The successful entrepreneur ‘probes until he finds some new al
ternative, some new dimension that strikes a spark in the preferences of
others’.132 A good example is the introduction by the Commission of the
concept of ‘working environment’ into the Europe-wide debate on safety and
health at work. This concept - first introduced by two small countries,
Denmark and the Netherlands, into their labour legislation - opens up the
possibility of regulatory interventions in areas such as ergonomics tradi
tionally considered to be outside the field of occupational health and safety.
The same strategy of adding new policy dimensions to the public debate
has been followed in order to justify the expansion of Community compe
tences in the entire area of social regulation. As was mentioned above, mea
sures concerning health, safety and environmental and consumer protection
no longer have to be justified by the goal of eliminating obstacles to trade
and distortions of competition. Before the SEA, Articles 100 and 235 of the
Rome Treaty did limit regulatory interventions to problems with a substantial
economic impact. Even at that time, however, the Commission generally
tried to add a non-economic dimension to the social regulatory measures it
was proposing. For example, environmental priorities are set by the Commu
nity environmental programmes, and these were never based on narrow eco
nomic objectives, but sought to promote environmental quality as an impor
tant goal in its own right.

F. Policy Entrepreneurship and Diffuse Interests

I still must explain why the entrepreneurship of the European Commission is
more visible in the area of social regulation than, say, in economy regulation.
I am not suggesting that there is no scope for policy entrepreneurship in the
latter area. A good example is the Merger Control Regulation approved by
the Council on 21 December 1989 after more than 20 years of political
wrangling.
As far back as 1965 the Commission argued that the Rome Treaty was
seriously deficient without the power to control mergers. However, it took
two important decisions of the European Court of Justice (in the Continental
Can case of 1973 and the Philip Morris judgment of 1987), and the wave of
mergers of the late 1980s for the Member States to accept the necessity of
controlling merger activities at the Community level. The entrepreneurship
of the Commission is revealed by its persistence (which, according to Kingdon, is the most important quality of a policy entrepreneur) and especially by
its ability to take advantage of the window of opportunity opened by the
‘Europe 1992’ programme. Now centralized merger control of Community wide mergers could be presented as essential for success in completing the
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internal market. Thus, the Commission’s persistence in advocating merger
control, despite the fear of the Member States of losing an important instru
ment of industrial policy, together with the convergence of Kingdon’s three
streams of problems, politics and policy ideas,133 finally produced the 1989
Merger Control Regulation.
In spite of this and other examples that could be given, it is clear that the
scope for entrepreneurship is fairly limited when either policies are pre
scribed by treaty - the case of competition policy or the CAP - or Commu
nity measures are more or less automatic responses to the functional needs of
a common market. On the other hand, EC social regulation is less and less
dependent on such functional justifications and hence offers better opportu
nities for genuine policy innovation.
For a better understanding of policy entrepreneurship in the EC, and its
relation to diffuse interests, it is convenient to introduce Wilson’s classifica
tion of the politics of different policy areas. The classification is organized
around the perceived distribution of benefits and costs of a proposed policy.
Following Wilson,134 we distinguish between diffuse and concentrated costs
and diffuse and concentrated benefits, to obtain the following table:

Table 3
The Politics of Policy Making

Benefits
Diffuse

Concentrated

Diffuse

Majoritarian
Politics

Client
Politics

Concentrated

Entrepreneurial
Politics

Interest-group
Politics

Costs

When both costs and benefits are widely distributed (e.g. social security,
national health care, education) all or most of society expects to gain and all
or most of society expects to pay. Interest groups have little incentive to form
around such issues since no identifiable segment of society can expect to
133
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capture a disproportionate share of the benefits or to avoid a disproportionate
share of the costs. Hence such issues are dealt with in the traditional arena of
majoritarian politics; in the European context, this means at the national
rather than at Community level.
When both costs and benefits are concentrated, each side has a strong
incentive to organize and exercise political influence; hence the label of
interest-group politics. EC structural policy is a pertinent example. Although
the structural funds aid some industrially declining regions in the wealthier
countries, the overall effect of the policy is to transfer resources from one
well-defined group of contributing countries to another equally well-defined
group of receiving countries. As this example suggests, the analogue of
interest-group politics in the EC is inter-governmental bargaining between
two groups of countries.
When the benefits of a prospective policy are concentrated while the
costs are widely distributed, small, easily organized groups (such as
oligopolistic firms in the automobile, electronics, chemical or pharmaceutical
industries, or tightly regulated professions) have powerful incentives to orga
nize and lobby in order to obtain favourable legislation at the national or, in
creasingly, at the European level. On the other hand, as Wilson points out,
consumers have little incentive to organize, since the costs of the regulation
are distributed over a large number of people and hence are low on a per
capita basis. The label ‘client politics’ for this particular configuration of
costs and benefits suggests the possibility that the regulators become cap
tured by the regulated interests.
Finally, a policy may confer general (though perhaps small) benefits at a
cost to be borne chiefly by a small segment of society. Most social regulation
falls into this category. Here the costs of cleaner air and water, safer prod
ucts, and better working conditions are borne, at least initially, by particular
segments of industry. Since the incentive to organize is strong for the oppo
nents of the policy but weak for the beneficiaries, social regulatory measures
can be passed only if there is a policy entrepreneur who can mobilize public
sentiment (by capitalizing on crises like the Seveso or Chernobyl disasters),
put the opponents of the regulatory measures on the defensive, and associate
the legislation with widely-shared values - an unspoiled environment,
preservation of natural beauty, health and safety, equal rights for men and
women.
As Wilson135 writes, ‘[t]he entrepreneur serves as the vicarious represen
tative of groups not directly part of the legislative process’. This observation,
although based on the American experience, is useful for understanding the
growing role of the European institutions in social regulation. As was pointed
out in the first chapter, traditional forms of State intervention in Europe
135
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(nationalizations, corporatist self-regulation, cartelization, anti-competitive
regulation) tended to favour producers - capitalists, unionized workers, regu
lated professions - at the expense of consumer interests.
At the same time, political systems characterized by deep ideological
cleavages, strong party control of both the executive and the legislature,
highly-centralized public bureaucracies, and weak judicial review, left little
room for the representation of diffuse interests or the emergence of indepen
dent policy entrepreneurs. Even now, public-interest groups such as envi
ronmentalists and consumer advocates influence the legislative process
through social movements more than through the traditional political parties.
Conversely, the irrelevance of traditional ideological cleavages to the is
sue of European integration; the insulation of the Commission from partisan
politics and electoral cycles; the activism of the European Court of Justice;
the efforts of the European Parliament to define its own distinctive role;
finally, the weakness of corporatist arrangements and redistributive coali
tions in a system where the redistribution function is largely limited to the
agricultural policy, are all factors that explain why diffuse interests are often
better represented at the European than at the national level, and why en
trepreneurial politics is an important feature of European policy making.
Notice the apparently paradoxical conclusion that the same supranational
institutions so often criticized for their lack of political legitimation may also
be the staunchest defenders of a European public interest. We shall discuss
this issue in the last chapter, where a number of the points made here will be
found to be relevant to the debate on the ‘democratic deficit’.
To prepare that discussion, let us return to the distinction between tradi
tional social policy and social regulation, and to the role of the Community
and of the Member States in these two policy domains. The ‘big trade-off
between economic efficiency and a more equal distribution of income and
wealth has confronted every democracy since the dawn of industrialization.
Today’s social policies are the outcome of the struggles of the past over the
division of the domestic product. Because those struggles have taken differ
ent forms in different countries, social policies differ widely even when they
appear to use the same instruments and institutional arrangements. Moreover,
the delicate value judgments about the appropriate balance of efficiency and
equity which social policies express, can only be made legitimately and effi
ciently within homogeneous communities. It is difficult to see how socially
acceptable levels of income redistribution and of provision of merit goods
can be determined centrally in a community of nations where stages of eco
nomic development and political and legal traditions are still so different. At
the same time, because historical and linguistic barriers reduce the mobility
of European society, the case for centralizing income redistribution is less
compelling in the European Union than in the Nation State or in a mature
federal system like the United States. Finally, recall that regional redistribu-
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tion tends to be inefficient because of the difficulty of targeting for redistri
bution communities containing a mix of rich and poor people. If our concern
is with inequality among individuals, redistribution should be aimed at indi
viduals, not regions. But this is precisely what Member States do not want
the Community to do; as already mentioned, the governments of the poorer
countries insist on non-individualized transfers of Community funds.
For these and other reasons discussed in the preceding pages, a European
Welfare State seems politically infeasible and, at the present level of political
development of European institutions, even undesirable. Some will see in
this conclusion another reason for castigating the insufficient democratic
legitimation of the Community. I submit that this view is shaped by a some
what dated model of state-society relations. Even in national societies, tradi
tional cleavages along class, party or religious lines are becoming less signif
icant than new ‘transversal’ divisions over cultural diversity, citizen partici
pation, the environment, the risks of modem technology, and other qualityof-life issues.
It is a fact of great significance that for many of these issues the national
dimension is essentially irrelevant: solutions must be found either at a local
or at a supranational, even global, level. There is, in other words, a natural
division of labour between local, national, European and international insti
tutions. The nature of the problem, rather than ideological preconceptions or
historical analogies, should determine the level at which solutions are to be
sought.
It is certainly true that the creation of a ‘common market’ is not a goal
capable of eliciting the loyalty and attachment of the people of Europe to
their supranational institutions. A social dimension is also needed, but one
must be clear about the meaning of this ambiguous expression. As I have
tried to show, the European Community, rather than undermining the
achievements of the Welfare State, is in fact addressing many quality-of-life
issues which traditional social policies have neglected. The evidence I have
presented strongly suggests that the ‘Social Europe’ of the future - the out
lines of which are beginning to emerge clearly from the jurisprudence of the
Court of Justice, from the Single European Act and from the Treaty of
Maastricht, as well as from the pattern of EC policy making - will concen
trate on social regulation, leaving redistributive policies at the national or
sub-national level.

The European Community as a Regulatory State

387

Chapter V
Regulatory Reform
Despite the improvements noted in the preceding chapter, the Community
regulatory process still reveals a number of serious flaws. Many of these
flaws can ultimately be traced to the fact that the intensity of Community
involvement in regulatory activities was not foreseen by the architects of the
European institutions. Recently, widespread concerns about the scale and
scope of EC regulations have found expression first in acrimonious debates
during the ratification of the Maastricht Treaty and then in the text of the
Treaty itself.
Even if there are reasons to doubt that Article 3B of the Treaty could be
readily used by the Court of Justice, the inclusion of the principle of sub
sidiarity entails a clear message directed at the Community institutions:
Member States will resist any attempt to impose more regulatory uniformity
than is strictly necessary. Furthermore, the position of the Community regu
lator has been weakened in a number of ways.136 Not only were most
Commission proposals (generalization of majority voting, new hierarchy of
norms, implementation powers) postponed or rejected, but one cornerstone
of its power, the right of initiative, has been watered down. Also, the Com
mission is bound to play a lesser role in the new co-decision procedure.
Mistrust of the Commission is also evident in some of the declarations
attached to the Treaty. Thus, the Commission’s legitimacy is implicitly ques
tioned by the declaration on transparency and access to information, while
the declaration inviting the Commission to systematically undertake a
cost/benefit analysis of its proposals suggests that so far insufficient attention
has been paid to this requirement. Of course, even before the Maastricht
debate, analysts of EC policy making had identified a number of major
shortcomings such as the lack of rational procedures for selecting regulatory
priorities, the absence of central coordination and oversight, the tendency to
over-regulate and to introduce excessive regulatory complexity, and the lack
of incentives to search for economically efficient and administratively effec
tive solutions.
In this chapter we analyze the most serious defects of the regulatory pro
cess, assess the likelihood of success of the reforms introduced by the inter
nal market programme in the late 1980s, and make some suggestions on
ways of improving policy coordination and control. The emphasis throughout
the chapter is on issues of efficiency and effectiveness. Issues of political ac
countability and democratic legitimacy, which also loom large in the current
debate, will be examined in the next chapter.
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A. Over-Regulation and Regulatory Complexity

Is the European Community over-regulating? It seems appropriate to begin
our discussion with this (rhetorical?) question since the apparently unstop
pable growth of EC rules is one of the most frequently voiced concerns of the
Member States and their citizens. Such concerns are certainly not unfounded.
Consider, for example, the almost exponential growth of the number of direc
tives and regulations produced, on average, each year: 25 directives and 600
regulations by 1970; 50 directives and 1000 regulations by 1975; 80 direc
tives and 1500 regulations per year since 1985.
At the end of 1992, the stock of Community law included 22,445 regula
tions and 1675 directives. These are modest figures by comparison with the
stock of legislative texts of a country like France (currently about 130,000
texts), but such a comparison overlooks the difference in time scales. To cor
rect for the fact that European institutions are so much newer than French
institutions, one should compare the flows rather than the stocks. In 1991,
Brussels issued 1564 regulations and directives (without counting 2467 regu
lations concerning matters such as agricultural prices and production quotas
which must be renegotiated each year) against 1417 pieces of legislation
(laws, ordinances, decrees) issued by Paris, so that the Community con
tributed more to the stock of French norms than the national government.
These are striking data, even if one keeps in mind that many Community
rules are of a technical nature and hence are not as politically significant as
national laws. Moreover, according to some estimates, today only 20 to 25
per cent of French laws are produced by the parliament or the government in
complete autonomy, that is, without previous consultations with the Brussels
authorities.137 Presumably, the same is true, give or take a few percentage
points, of other countries. Thus, Jacques Delors’s often quoted prediction
that by 1998, 80 per cent of the economic and social legislation of the Mem
ber States will be of Community origin, while perhaps politically imprudent,
did not lack solid empirical support.
Reporting the statistics mentioned above, the French Conseil d’Etat
speaks of normative drift (dérive normative), luxuriating legislation (droit
naturellementfoisonnant) and regulatory fury (furie réglementaire), doubting
that any government could have foreseen, let alone wished, such a develop
ment. Indeed, the development is especially puzzling if one remembers that
the entire regulatory process is under the firm control of the national gov
ernments, at least formally.
Could it be that the Member States themselves are part of the problem
about which they complain so loudly? This is precisely what the model
developed in chapter III suggests. It will be recalled that in that model Mem137
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ber States appear on the demand side of the ‘market’ for EC regulation. As a
matter of fact, most proposals for new regulations are made by the Commis
sion in order to meet demands coming from the Council or individual Mem
ber States, but also from the European Parliament, the Economic and Social
Committee, regional governments, and various private and public-interest
groups. It is not easy to estimate the precise level of this ‘exogenous’
demand, but a careful analysis of 500 recent directives and regulations has
revealed that only six per cent were spontaneous initiatives of the Commis
sion.138 In areas where the Community is particularly active, the percentage
may be slightly higher (ten per cent of environmental directives, for example,
are said to be the result of Commission initiatives), but the inescapable con
clusion is that much of the demand for EC rules comes from the Member
States.
The policy entrepreneurship of the Brussels authorities, to repeat a point
already made, finds expression in the ‘deepening’ rather than in the
‘widening’ of European legislation. Thus, over-regulation in the EC is de
mand driven. Excessive demand is possible because of the basic structural
characteristic of regulatory policy making. Paradoxically, the attempt of the
Member States to limit the scope of supranational competences by imposing
a tight budget constraint on the Commission has favoured the development
of a mode of policy making that is largely immune from budgetary discipline
and hence capable of unchecked expansion.
The responsiveness of the Commission to the wishes of the Member
States and of other political and economic actors may increase its political
legitimacy, but also produces a number of negative consequences, of which
over-regulation is only the most obvious one. These consequences are exac
erbated by institutional factors. Because the European Commission is a col
legial body, central coordination of the regulatory programmes of the differ
ent Directorates General (DGs) is quite difficult. Lack of central coordination
leads to serious inconsistencies across and within regulatory programmes,
lack of rational procedures for selecting policy priorities, and insufficient at
tention to the cost-effectiveness of individual rules.
We shall come back to these problems in section V.D. Let us now con
sider the issue of regulatory complexity. Many students of EC policy making
have pointed out that EC directives exhibit a much greater level of technical
detail than comparable national legislation. The widespread opinion that this
complexity is due to the technical perfectionism of the Commission, lacks
plausibility: the Commission is quite small relative to its tasks, has limited
resources, and is largely composed of generalists, not of technical specialists.
Rather, I shall argue, it is the distrust of the Member States that is to a large
extent responsible for regulatory complexity. Doubting the commitment of
138

Ibid.

Giandomenico Majone

390

other governments to implement faithfully European rules, and being unfa
miliar with different national styles of administration, national representa
tives often insist on having mutual obligations spelled out in utmost detail,
including at times chemical, statistical or mathematical formulas.
Member States not only distrust each other; they also distrust the Com
mission. As we saw in the preceding chapter, in order to limit the discretion
of the Commission they have created a complex system of working groups
and committees staffed by national experts. For the reasons given there, the
system is not very effective in reducing the freedom of choice of the Com
mission, but it introduces a strong technical bias into the Community regula
tory process. This is because national experts are usually narrow technical
specialists who are more interested in process than in cost-effective and easyto-implement outcomes. Such a technical bias, combined with the reluctance
of the Council to engage in serious policy control and the lack of central
oversight at the Commission level, may be another factor contributing to
regulatory complexity.
This empirical hypothesis is also supported by some theoretical consid
erations. Some economists have argued that an explanation of regulatory
complexity does not need to rest on peculiar interests of the regulators but on
economic interests of third parties, namely, specialists in the drafting or im
plementation of rules such as lawyers, accountants, engineers and safety ex
perts. Unlike other interest groups, these experts care more about the process
than the outcome of regulation. They have an interest in regulatory complex
ity because complexity increases the value of their expertise. Thus, ‘red tape’
may not simply be evidence of bureaucratic inefficiency or ineptness. Rather,
in part, ‘red tape’ is a private interest that arises because a complex regula
tory environment allows for specialization in rule making and ‘rule interme
diation’. 139

B. The New Approach

In 1985 the Commission introduced a new approach to harmonization and
technical regulation with the explicit objective of reducing both over-regula
tion and regulatory complexity. The main elements of the regulatory reform
proposed by the White Paper on the completion of the internal market140 are
the mutual recognition of national regulations and standards, and the delega
tion of quasi-legislative powers to (private) European standardization bodies.
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As noted in chapter IV, the immediate reason for introducing the new
strategy was to reduce the burden on the Commission in harmonizing na
tional rules. Despite the impressive growth of Community regulation in the
1960s and 1970s, by 1985 the Commission was forced to admit that the
amount of work that remained to be done was such that the goal of complet
ing the internal market by the target date of 1992 could not be achieved by
relying exclusively on the traditional methods. In the words of the Commis
sion141 ‘experience has shown that the alternative of relying on a strategy
based totally on harmonization would be over-regulatory, would take a long
time to implement, would be inflexible and could stifle innovation’.
Harmonization, rather than unification, of national regulations had been
the main objective of the Community in the three decades after the coming
into force of the Treaty of Rome. Harmonization is the adjustment of na
tional rules to the requirements of a common market. Its characteristic in
strument is the directive because this instrument only specifies the regulatory
objectives to be achieved, leaving the choice of methods to the Member
States. However, several difficulties surround the harmonization process.
Decision making is slow and cumbersome because of the ever-growing com
plexity of the subjects covered, and of the necessity of consensus. The ad
justment to technical progress is difficult. Directives must be transposed by
Member States into their domestic legal orders, and this often results in huge
bottlenecks at the implementation level. In fact, the severity of the problems
of transposition explains the attention given by Community bodies to formal
compliance, namely the adoption by national legislatures of the measures
prescribed by the directives, rather than to the substantive observance of their
provisions.
Unlike harmonization, mutual recognition does not involve the transfer of
regulatory powers to the Community but only restricts the freedom of action
of the Member States, which cannot prevent the marketing within their bor
ders of a product lawfully manufactured and marketed in another Member
State. Moreover, the emphasis on mutual recognition avoids all the difficul
ties linked to the necessity of drafting directives so as to suit the substantive
concerns of twelve different countries or the particular requirements of their
legal system. Finally, the principle of mutual recognition creates a competi
tion among national regulators, which should provide an efficient way of as
sessing the costs and benefits of different methods of regulation, and increase
the range of choice available to consumers. For example, suppose that two
countries, let us say France and Germany, use different technical standards
for colour TV sets. If the German standards are cheaper to implement but
German TV sets are considered just as good as the French ones by con
sumers, French producers will lose market share. Hence they will put pres141
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sure on their own government to change national standards. In the end the
most cost-effective standard will prevail, but this ex post, market-driven har
monization is quite different from ex ante harmonization imposed by bu
reaucratic decision.
However, it is important to realize that a system of mutual recognition
cannot operate without some harmonization of essential requirements of
health and safety. This is because the principle that a product lawfully manu
factured and marketed in one Member State should be sold freely throughout
the Community, rests on the empirical assumption that ‘the objectives of na
tional legislation, such as the protection of human health and life and of the
environment, are more often than not identical’. 142 Only if this assumption is
factually correct does it follow that ‘the rules and controls developed to
achieve those objectives, although they may take different forms, essentially
come down to the same thing, and so should normally be accorded recogni
tion in all Member States’. 143
But the essential equivalence of the safety and health objectives of all the
Member States cannot be taken for granted. This is shown, for example, by
the judgment of the European Court of Justice in the ‘ wood-working ma
chines case’.144 In this case the Court was confronted with two different na
tional approaches to safety: German regulations were less strict and relied on
adequate training of the users of this type of machinery, while French regu
lations required additional protective devices on the machines. The Court
ruled against the Commission which had argued that both regulations were
essentially equivalent, and found that in the absence of harmonization at
Community level a Member State could insist on the full respect of its na
tional safety rules, and thus restrict the importation of certain goods.
Precisely to avoid the creation of non-tariff barriers to the free movement
of goods and services, the new approach does not do away with harmoniza
tion, but restricts it to essential health-and-safety requirements. To a large
extent, the originality and value of the new approach depend on how the es
sential requirements are defined, and on what is left to the sphere of volun
tary technical norms. It should be noted that the essential requirements are
harmonized according to the so-called total method, that is, the original na
tional provisions are replaced by the new approximated provisions. Commu
nity rules become the sole regulation governing the area (showing, inciden
tally, that the new approach is far from being that vast exercise in deregula
tion which many commentators have either deplored or applauded, according
to their ideological preferences). However, a manufacturer may choose
between two different ways of proving that his products satisfy the essential
142
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requirements: he may apply European standards or, during a transitional
period, national standards; or he may apply his own standard, but in this case
he must be able to demonstrate to an approved certification body that his
products conform to the essential requirements of the relevant directive.
The logic of the distinction between essential requirements and technical
norms may become clearer if one recalls the more familiar distinction
between performance standards and specification standards. A regulation
prescribing that ladders must have rungs at least one inch in diameter is using
a specification standard, while a performance standard would say that the
rungs must be capable of withstanding a certain maximum weight. It is easy
to see that specification standards tend to stultify innovation, while perfor
mance standards foster flexibility and innovation, cut down red tape, and
thus reduce costs. A new type of ladder made out of lighter but stronger ma
terial might be impermissible under the specification standards, but accept
able under the performance standard. For these reasons, one of the earliest
goals of regulatory reform, in the United States and elsewhere, has been to
replace many government specification standards by performance stan
dards.145
Also the new approach to European regulation attempts to reduce regula
tory complexity by replacing the multitude of specification standards of the
old-style directives by a few performance standards which a product must
satisfy in order to secure the right of free movement throughout the common
market. For example, the Toy Safety Directive,146 does not tell the toy man
ufacturers how they should produce their toys. Rather, Annex II of the direc
tive sets out broad performance standards concerning matters like flammabil
ity and toxicity of the toy. Again, there are two methods of meeting the es
sential safety requirements. First, a toy can be produced in accordance with
European (CEN) standards. Alternatively, the manufacturer can seek ap
proval for a toy which does not conform to CEN standards, but which is
nonetheless claimed to meet the overall performance standard. Specifications
worked out by the experts at the CEN, or at other European standardization
bodies, normally provide the easiest way of proving conformity with the
performance standards set in the directive. Innovation and flexibility remain
possible since (a) the specifications are non-binding, and (b) given the non
governmental nature of the European standardization bodies, the specifica
tions can be easily adapted to technical progress. At the same time, national
diversity is preserved since harmonization is limited to essential require
ments.
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C. The Limits of the New Approach

To what extent has the new approach succeeded in reducing over-regulation
and regulatory complexity? Unfortunately we lack sufficient empirical data
to answer this question with confidence, but the available evidence, casual
observations, and off-the-record remarks by Community regulators, all sug
gest that the reform process is not working as well as was expected. What is
reasonably clear by now is that mutual recognition is no panacea and that the
range of regulatory issues to which it can be usefully applied is more limited
than was originally assumed.
According to its advocates, the great merit of mutual recognition is that it
replaces centralized by decentralized decision making, in the spirit of the
subsidiarity principle. In a market where goods and services can freely move,
this implies competition among different regulatory approaches. Competi
tion, it is argued, is an efficient way of assessing the costs and benefits not
only of products but also of different methods of regulation. By providing
opportunities for experimentation and learning, competition among regula
tors can raise the standard of all regulation and drive out rules which offer
protection that consumers do not, in fact, require.147
The advantages of regulatory competition are clearest in the case of
goods or services which consumers are competent to evaluate, as in the ex
ample of the different standards for colour TV. For many products and
services, however, it is not realistic to assume that consumers are able to
evaluate the relevant cost-quality or cost-safety trade-offs. In such cases, not
the consumers but public authorities will decide whether certain price-quality
or price-risk combinations are socially acceptable. This means that free com
petition in the market place is replaced by bargaining among a small number
of State regulators, with the unfortunate consequences shown by the example
of the approval of new medical drugs discussed below.
Also, competition among rules cannot be relied upon when the problem is
how to manage negative externalities with transboundary effects, such as air
or water pollution crossing State borders, because of the possibility of a race
to the bottom leading to a general deterioration of environmental standards.
Again, there is general agreement among the experts that the competitive
structure of an integrated market has to be protected by central regulatory
institutions against the interests of the Member States in anti-competitive
regulations. This implies that the formulation and enforcement of competi
tion rules should be the responsibility of the central authorities, except for
products with only national distribution.
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Practical problems may arise even in areas where mutual recognition and
regulatory competition are appropriate in principle. Thus, in the case of
products that need special attention from a health-and-safety viewpoint, such
as foodstuffs, mutual recognition may be possible only if the essential re
quirements are spelled out by detailed specifications contained in the direc
tive itself. As a consequence, the distinction between traditional, ex ante
harmonization and mutual recognition becomes blurred. Some ex ante har
monization may also be necessary for legal reasons. Thus, it has been pointed
out that in case of a liability suit, the courts will tend to make reference to the
technical standards of their own country, and hence to decide against the
producer who has not satisfied those standards. Thus, in the absence of more
or less complete harmonization, the foreign producer who has not met the
standards of the importing country will be in a less favourable position than
domestic producers with respect to product liability.148
However, the most serious obstacles to the success of the new approach
arise neither from the nature of the underlying market failure (e.g., transboundary externalities), nor from practical problems such as the ones just
mentioned, but from the lack of mutual trust among national regulators. As
was argued in chapter III, the demand for centralized regulation can be ex
plained, in part, by the fear that joint agreements will not be implemented in
good faith by the national authorities. Mutual recognition faces analogous
problems.
An American scholar has noted that the mutual recognition approach
may require a higher degree of comity among member states than the commerce
clause of the US Constitution requires among individual states. The commerce
clause has been interpreted by the US Supreme Court to allow each state to insist
on its own product quality standards - unless the subject matter has been pre
empted by federal legislation, or unless the state standards would unduly burden
interstate commerce.149

The European Commission realizes how delicate the foundations are on
which mutual recognition rests. This is shown by the fact that in the section
of the 1985 White Paper devoted to professional mobility, mutual trust
among the Member States is mentioned as one of the main elements of the
proposed general system for the mutual recognition of higher education
diplomas. This realization may have been strengthened by the failure of early
attempts to harmonize national regulations for the approval of new medical
drugs. The old EC procedure included a set of harmonized criteria for testing
new products, and the mutual recognition of toxicological and clinical trials,
provided they were conducted according to EC rules. In order to speed up the
148
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process of mutual recognition, a ‘multi-state drug application procedure’
(MSAP) was introduced in 1975. Under the MSAP, a company that had
received a marketing authorization from the regulatory agency of a Member
State could ask for mutual recognition of that approval by at least five other
countries. The agencies of the countries nominated by the company had to
approve or raise objections within 120 days. In case of objections, the Com
mittee for Proprietary Medicinal Products (CPMP) - a group which includes
experts from Member States and Commission representatives - had to be
notified. The CPMP would express its opinion within 60 days, and could be
overruled by the national agency that had raised objections.
The procedure did not work well. Actual decision times were much
longer than those prescribed by the 1975 Directive, and national regulators
did not appear to be bound either by decisions of other regulatory bodies, or
by the opinions of the CPMP. Because of these disappointing results, the
procedure was revised in 1983. Now only two countries had to be nominated
in order to be able to apply for a multi-State approval. But even the new pro
cedure did not succeed in streamlining the approval process since national
regulators continued to raise objections against each other almost rou
tinely.150 These difficulties finally induced the Commission to propose the
establishment of a European Agency for the Evaluation of Medicinal Prod
ucts and the creation of a new centralized Community procedure, com
pulsory for biotechnology products and certain types of veterinary medicines,
and available on an optional basis for other products, leading to a Commu
nity authorization. Both the agency and the centralized procedure have been
established by Council Regulation No. 2309/93 of 22 July 1993.
The Regulation justifies the creation of the new agency and the central
ized procedure by the need ‘to provide the Community with the means of re
solving disagreements between Member States about the quality, safety and
efficacy of medicinal products’. The problem with the old decentralized pro
cedure was that differences among national schools of medicines and differ
ently perceived needs for new drugs led to divergent interpretations of drug
approvals despite the fact that they had been prepared according to a stan
dardized European format.151 Thus, mistrust may reflect insufficient under
standing of different regulatory philosophies and of national styles of policy
making.
However, it is likely that the decentralized procedure did not work also
because some national regulators lacked, or were thought to lack, the scien
tific and technical expertise, financial resources, and policy infrastructure
needed to deal effectively with complex regulatory issues. Community assis-

150
151

Käufer, ‘The Regulation of New Product Development in the Drug Industry’, in G.
Majone (ed.), supra note 147, at 153-75.
Ibid.

The European Community as a Regulatory State

397

tance may be needed in order to help all members achieve a level of
competence sufficient to support mutual trust and effective cooperation. As a
recent study of new regulatory strategies in the EC argues,
the ‘Europeanization’ of expertise upon which a mutual recognition of risk as
sessment and consensus building may be built, presupposes the setting up of an
infrastructure which not only ensures continuous cooperation between the Com
munity and national administrations, but also an ongoing involvement of those
communities of experts on which national administrative authorities rely.152

D. Subsidiarity and the Dilemma of Regulatory Federalism

Mutual distrust and the difficulty of making credible commitments to take
the external effects of national decisions into account, can also compromise
the practical implementation of the principle of subsidiarity. The danger is
that national and subnational governments may use decentralized regulation
as a strategic tool in order to pursue purely domestic objectives.
Every multi-level system of government faces a serious dilemma because
each level is susceptible to problems that limit its effectiveness and effi
ciency. Local governments may be more attuned to individual tastes, but they
are unlikely to make a clear separation between providing public goods for
their citizens and engaging in policies designed to advantage the locality at
the expense of its neighbours. For example, local authorities have sometimes
controlled air pollution by requiring extremely tall smokestacks on industrial
facilities. With tall smokestacks, by the time the emissions descend to ground
level they are usually in the next city, region, or State, and so of no concern
to the jurisdiction where they were emitted. Centralization of regulatory au
thority at a higher level of government can correct such transboundary exter
nalities, and perhaps also capture economies of scale in policy making. But
its cost is the homogenization of policy across jurisdictions that may be dis
similar with respect to underlying tastes or needs.153 This is the basic
dilemma of regulatory federalism.
It is important to note that international externalities can arise even in the
case of purely local market failures. For example, problems of safety regula
tion for construction of local buildings do not directly affect other jurisdic
tions and thus, according to the subsidiarity principle, should be left to the
local authorities. However, if the safety regulation specifies a particular ma
terial only produced in that locality, it may amount to a trade barrier and thus
have negative external effects. In such a case, local regulation of a local mar-
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ket failure creates an international regulatory failure of the kind discussed in
chapter III.
Neither subsidiarity (which in any case appears to be difficult to enforce
through the courts) nor any other general principle can resolve the basic
dilemma of regulatory federalism. One can only search for second-best solu
tions of the most pressing problems of the moment. I would argue that be
cause the single European market is such a new creation, the threat posed by
the strategic use of regulation to advantage one jurisdiction at the expense of
other jurisdictions is more serious than the danger of excessive and ineffi
cient uniformity. Of course, this is no reason for complacency with the status
quo but, on the contrary, one reason more for improving the EC regulatory
process.
Our discussion of over-regulation and regulatory complexity suggests
that it is unhelpful, as well as unfair, to blame the Commission for all the
dysfunctions of policy making at the European level. If it is true that Member
States have their share of responsibility, then perhaps institutional reform
should begin at home. One of the central themes of this chapter has been the
importance of trust as a pre-condition of effective cooperation. Hence, the
single most important contribution the national governments can make to the
current reform debate is to candidly acknowledge the seriousness of the prob
lem, and to devise methods for improving mutual trust.

E. Improving Policy Coordination

Our critical review of various attempts to reform the EC policy process sug
gests that centralized regulation is likely to remain an important part of that
process. Hence it is important to work out concrete proposals, also drawing
on extra-European experience, for correcting at least some of the most seri
ous problems of regulatory policy making in the Community.
As already mentioned above, coordination of the regulatory programmes
of the different Directorates General is quite difficult. This leads to serious
inconsistencies across and within programmes, to the lack of rational proce
dures for selecting policy priorities, and to insufficient attention paid to the
cost-effectiveness of individual rules. One way of improving policy coordi
nation would be to create an institution with the power to oversee the entire
regulatory process and to discipline the activity of the DGs by comparing the
social benefits of proposed regulations with their economic costs. For such a
‘regulatory clearing house’ to be effective, it should be established at the
highest level of the Commission. DGs would be asked to submit to it annu
ally draft regulatory programmes for review. When disagreements or serious
inconsistencies arise, the President of the Commission or a ‘Working Com
mittee on Regulation’ would be asked to intervene. This review process
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would help the Commission screen demands for EC regulations and to shape
a consistent set of regulatory measures to submit to the Council and the Eu
ropean Parliament.
The work of the regulatory clearing house would be greatly facilitated by
a management tool currently being tested by the US federal Government, the
‘regulatory budget’. If it is true that the lack of budgetary discipline is a
structural reasons for many defects of the regulatory process, in particular the
tendency to over-regulate, one should attempt to create control mechanisms
similar to those traditionally used in the case of direct public expenditures.
Following this line of reasoning, several analysts of the American regulatory
process have proposed the introduction of a regulatory budget.154
In its fully developed form, the method would impose a budget constraint
on total private and public expenditures mandated by regulation, and then al
locate this budget among the different regulatory agencies. By setting a con
straint on mandated expenditures, the regulatory budget would clarify the
real costs to the economy of adopting a regulation and encourage cost-effec
tiveness. The knowledge that agencies would compete against each other
would lead them to propose their ‘best’ regulation in order to win approval.
Simultaneous consideration of all new regulations would permit an assess
ment of their joint impact on particular industries and on the economy as a
whole. Finally, the placement of the regulatory budget decisions in the hands
of the political authorities (in the US, Congress and the President) would
force them to assume responsibility for the overall magnitude and priorities
of regulation.
The process would approximately work as follows. Before a regulation is
proposed, it is presented to a central clearing house - in the US, the Office of
Management and Budget (OMB) - together with a preliminary analysis of its
mandated costs and expected benefits. The OMB compares the proposal with
other proposals made by the same and other agencies and together with those
agencies compiles and then submits to Congress the government-wide pro
posed regulatory budget.
An important element of the congressional review process would be the
creation of regulatory budget committees, charged with the task of evaluating
the regulatory proposals. These committees, it is argued, would create a set
of congressional experts on the economics of regulation, just as the tradi
tional expenditure budget committees have created a class of legislators with
budgetary and general macro-economic expertise. Regardless of how con
gressional deliberations are structured, the essential feature of the regulatory
budget process would be the approval by the full Congress of both a total
ceiling on all mandated expenditures and individual ceilings broken down by
154
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agency. The final stage of the ideal budget procedure would be regular audit
ing and an effective sanctions mechanism for cutting back the regulation or
for disciplining the agencies in the event an authorized budget ceiling is ex
ceeded.
A number of technical difficulties have to be resolved before the regula
tory budget could be implemented in the form just outlined. Nevertheless,
because the budget is such a useful analogy for highlighting the defects of
the current regulatory process, a promising approach consists in developing
methods of regulatory oversight and control that incorporate budget concepts
in a workable fashion. The regulatory clearing house mentioned above is
such a method.

Chapter VI
Accountability
Concerns over Europe’s democratic deficit are voiced even more frequently
and with greater intensity than concerns over the alleged centralist and overregulatory bias of European legislation discussed in the preceding chapter.
According to the critics, there are three primary sources of the democratic
deficit in EC policy making. First, the European executive (Council of Minis
ters and Commission) rather than the European Parliament is responsible for
legislation, in flagrant violation of the principle of the division of powers.
Second, within the executive, the bureaucratic branch (the Commission) is
said to be unusually strong with respect to the political branch (the Council),
the members of which are ultimately subject to the control of the national
parliaments. Finally, because of the supremacy of European law over na
tional law, the governments of the Member States, meeting in the Council,
can control their owu parliaments rather than being controlled by them, as
required by democratic theory.
A full discussion of the issue of the democratic deficit of decision-making
processes in the EC, not to mention the broader question of the political legit
imacy of European institutions, is beyond the limited scope of this mono
graph. However, this chapter will attempt to show the usefulness of our
model of the Community as a regulatory State in clarifying aspects of the
general issue that are overlooked or obfuscated in the debate on consti
tutional reform. For example, the most frequently suggested solution to the
problem of the democratic deficit is to make the European Parliament into a
real legislative and monitoring body. But however desirable such a develop
ment might be in principle, it would not be sufficient to ensure the account
ability of the European executive.
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Even at the national level, the capacity of parliaments to effectively moni
tor policy making is increasingly questioned. A government with a large
enough majority can whip its MPs to back its policies, while the opposition
lacks the resources to engage in detailed scrutiny. Also specialized parlia
mentary committees generally lack the means to monitor the activity of
government and tend, in any case, to divide along party lines. The
widespread feeling that, today, the traditional mode of accountability through
ministers who answer to parliament is often a bit of a myth, is confirmed by a
considerable body of empirical and theoretical research. As we saw in
section III.F, the thrust of the literature on political control of the bureau
cracy is that oversight for purposes of serious policy control is time-consum
ing, costly, and difficult to do well under conditions of uncertainty and com
plexity. Hence legislators do not typically invest their scarce resources in
general policy control, but prefer to intervene quickly, inexpensively, and in
ad hoc ways to protect particular clients in particular circumstances. Thus,
legislative oversight tends to be un-coordinated and fragmented.
For these reasons, legislatures have been increasingly willing to delegate
important policy-making powers to independent agencies.155 The implication
is that in policy areas characterized by uncertainty and complexity, such as
economic and social regulation, the agency model may provide greater ac
countability than the old parliament-based system. What is increasingly ac
cepted at the national level cannot be rejected as un-democratic at the Euro
pean level. In this chapter I suggest a multidimensional approach to the issue
of the political accountability of regulatory agencies and other non-majoritarian institutions operating at the national or supranational level. From the
viewpoint of democratic theory, the level of government is not the crucial
factor. If the accountability problem looms larger at the European level, this
is only because here the regulatory function is much more important, relative
to the other traditional functions of government, than in the Member States.

A. Non-majoritarian Institutions

The future European Central Bank (ECB) will have sweeping statutory
powers. According to the Treaty of Maastricht, the ECB can make regula
tions that are binding in their entirety and become European and Member
States’ law, without the involvement of the European Council or of national
parliaments. It can impose penalties on credit institutions for failure to com
ply with its regulations and decisions. The Bank has a single objective, mon
etary stability, and the freedom to pursue this objective in complete indepen
dence of the other European institutions and of the national governments.
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Moreover, since the governors of the central banks of the Member States
are members of the ECB Council, they too must be insulated from domestic
political influences in the performance of their task: they can no longer be
players in the old game of pumping up the economy just before an election.
In short, in the monetary union, issues of macroeconomic management that
have been the lifeblood of Western politics, determined the rise and fall of
governments, and affected the fate of national economies, are to be decided
by politically independent experts.156
Why did the same politicians who always preferred to have a hand on the
monetary lever, suddenly opt to delegate such far-reaching powers to an in
dependent technocratic institution? A popular explanation invokes the power
of Germany in the EC and the attraction of the German model of central
banking. After all, political independence and single-minded commitment to
price stability are much advertised features of the Bundesbank.
However, the available evidence indicates that Germany did not have to
pressure its partners into accepting an independent ECB exclusively commit
ted to price stability. Most EC governments had converted to disinflation be
fore the project for economic and monetary union began in 1988.157 On the
other hand, the case of Japan, where the national bank enjoys limited auton
omy but where inflation has historically been low, provides an important
counter-example to the generalization that monetary stability requires a polit
ically independent central bank. In short, the explanation of the consensus in
favour of central bank independence has to be sought at a deeper level.
The political independence of central banks raises the general problem of
how received theories of democratic government may be extended to encom
pass the new structures of governance that are emerging at the national and
European levels. In fact, the advantages and risks of politically independent
institutions are currently debated not only in the field of monetary policy but
also of competition policy, of economic and social regulation, and even with
reference to judicial review and judicial policy making.
Independent central banks and regulatory agencies, independent courts
and administrative tribunals, share one important characteristic: they are all
non-majoritarian institutions in the sense of not being directly accountable
either to voters or to elected politicians. How to reconcile independence with
accountability is the central political problem of such institutions. Before
discussing this problem, however, one should ask why democratic societies
seem to be increasingly willing to delegate important policy-making func
tions to politically independent institutions. Some reasons have already been
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mentioned when we explained the growth of new-style regulation in
Europe.158
It will be recalled that among the reasons given for the rise of indepen
dent agencies are the need for expertise in highly complex matters, combined
with a rule making or adjudicative function that is inappropriate for a gov
ernment department; the hope that an agency structure may favour public
participation, while the opportunity for consultations by means of public
hearings is often denied to government departments; and the desire to free
public administration from partisan politics and party political influence.
Agencies are also said to provide greater continuity and stability than cabi
nets because they are one step removed from election returns. Again, the ex
ercise of policy discretion by an administrative agency should provide flex
ibility not only in policy formulation but also in the application of policy to
particular circumstances.
Similar themes recur in the continuing American debate on the legitimacy
of an independent ‘fourth branch of government’. By this expression Ameri
can scholars denote the regulatory branch which combines legislative, execu
tive and judicial functions. The arguments advanced by both critics and ad
vocates of an independent fourth branch provide a useful historical back
ground to the present European discussion.
Initially the expression ‘fourth branch of government’ was used polemi
cally, to emphasize what already in the 1930s were considered major defects
of the independent regulatory commissions (IRCs): violation of the principle
of separation of powers, lack of political accountability, and poor coordina
tion. According to the Committee on Administrative Management
(Brownlow Committee) established by President Franklin Roosevelt in 1936,
the independent commissions
are in reality miniature independent governments set up to deal with the railroad
problem, the banking problem, or the radio problem. They constitute a headless
‘fourth branch’ of the government, a haphazard deposit of irresponsible agencies
and uncoordinated powers. They do violence to the basic theory of the American
Constitution that there should be three branches of government and only three.159

Writing almost a generation later, a political scientist expressed similar con
cerns in equally strong language:
The theory upon which the independence of the commission is based represents a
serious danger to the growth of political democracy in the United States. The
dogma of independence encourages support of the naive notion of escape from
politics and substitution of the voice of the expert for the voice of the people...
The commission has significant anti-democratic implications.160
158
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In fact, an independent regulatory branch appears problematic in view of the
traditional separation-of-powers theory and of the constitutional position of
the US President as head of the executive branch and its agencies. The cru
cial political issue is, of course, accountability. Regulators are appointed, not
elected, officials, yet they yield enormous power. How is their exercise of
that power to be controlled? The traditional answer of liberal scholars was
that stronger presidential oversight is needed.
Marver Bernstein, for example, maintained that isolation from the presi
dency results in a lack of political support, and this political vacuum leads to
capture of the regulators by the supposedly regulated industries. It has also
been argued that presidential control allows the government to respond to
shifts in public opinion, reducing the likelihood that politics will become routinized and heavily bureaucratized.161
But what if shifts in public opinion lead to the election of a President with
strong deregulatory views, like President Reagan? An important idea behind
the creation of the IRCs was to ensure consistency in regulatory policy mak
ing by insulating the regulators from the potentially destabilizing effects of
the electoral cycle. However, as noted in chapter II, because of the liberal cri
tique of the IRCs, most of the regulatory bodies created in the 1970s - agen
cies like the Environmental Protection Agency, the Occupational Safety and
Health Administration or the National Highway Traffic Administration were organized as single-headed executive agencies, either reporting directly
to the President (the case of the EPA) or in the line of command from the
President down through the executive-branch hierarchy.
Once elected, President Reagan tried to use his control of the budgetary
process to reduce the activity of the EPA and the other social regulatory
agencies, and to slow down enforcement of antitrust legislation. At the same
time Congress, concerned about the mounting cost of social regulation and
the consequent threats to employment and to the international competitive
ness of American industry, was not pushing the agencies very hard to im
plement the statutes of the 1970s.
Faced by a reluctant Congress and by a President opposed to any form of
regulation, some liberal scholars and representatives of public-interest groups
began arguing that not only the IRCs but also the social regulatory agencies
should be viewed as an independent branch of government not answerable to
either Congress or President, but closely monitored by the courts. As Martin
Shapiro writes:
If you don’t trust Congress and know that the president is the enemy, who is left
to love and nurture the health, safety and environmental legislation of the sixties
and seventies? All that is left is the bureaucracy of the new federal agencies who
161
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were recruited only recently and retain their enthusiasm for doing what they were
hired to do. They want to regulate in behalf of the great public values of health,
safety, and environmental purity. So it becomes attractive to those favouring reg
ulation to turn the federal bureaucracy into an independent branch of government.
Such a branch would be free of the president, even free of the Congress of the
eighties, but loyal to the sweeping statutory language of the sixties and seven
ties. 162

The arguments of the latter-day advocates of an independent regulatory
branch draw on strands of the American political tradition that emphasize the
value of independent, non-majoritarian institutions for democratic govern
ment. There is, first, the Madisonian tradition that views insulation of gov
ernment as a possible safeguard against ‘factionalism’ - the usurpation of
government by powerful and self-interested groups - and the threats which
factionalism poses to the republican belief in deliberative democracy. Also
the tradition of the Progressive movement, represented by such political
leaders as Theodore Roosevelt and Woodrow Wilson, attached great impor
tance to the insulation of government from short-term party politics and
electoral interests as a way of ensuring both efficiency and honesty in public
affairs.163 Finally, the ideology of the New Deal defended the independence
of the regulatory commissions as necessary to the acquisition and use of that
expertise which was their raison d ’etre. Such commissions emerged and
became important instruments of governance for industry precisely because
Congress and the courts proved unable to satisfy the ‘great functional imper
ative’ of specialization. In the words of Merle Fainsod, regulatory agencies
‘commended themselves because they offered the possibility of achieving
expertness in the treatment of special problems, relative freedom from the
exigencies of party politics in their consideration and expeditiousness in their
disposition’. 164
One must remember that the independence of the regulators is relative.
Even the IRCs are independent only in the sense that they operate outside the
presidential hierarchy and that commissioners cannot be removed from office
for disagreement with presidential policy.165 All regulatory agencies are
created by congressionally enacted statutes. The programmes they operate
are defined and limited by such statutes; their legal authority, their objectives
and sometimes even the means to achieve those objectives are to be found in
the enabling laws.
Regulatory discretion is also severely constrained by procedural require
ments. Since passage of the Federal Administrative Procedures Act (APA) in
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1946, followed in 1976 by the Freedom of Information and by the Govern
ment in the Sunshine Acts, regulatory decision making has undergone a farreaching process of judicialization. Under APA, agency adjudication was
made to look like court adjudication, including the adversarial process for
obtaining evidence through presentations of the contending parties, and the
requirement of a written record as the basis of agency decision. Clearly, these
and similar procedural requirements greatly simplify judicial review of ad
ministrative adjudication.
On the other hand, APA requirements for rule making are less demand
ing: before promulgating a rule, the agency must provide public notice and
opportunity for comments; when it promulgates the rule, it must supply a
concise general statement of the rule’s ‘basis and purpose’; the rule can be
set aside by a court only if it is ‘arbitrary, capricious, or abuse of discretion’.
Such difference in requirements for adjudication and rule making did not
matter much as long as most regulation was of the rate-setting and permitallocation types and hence relied largely on adjudication. However, with the
growth of social regulation in the 1960s and 1970s, rule making (e.g. stan
dard setting) became much more important. Thus, the courts began to de
velop a large body of new procedural rules and strict standards of judicial
review for rule-making proceedings. Finally, in the 1980s there were serious
attempts to make the exercise of regulatory discretion - the residual category
of what agencies do, which is neither adjudication nor rule making - courtlike as well.166 For example, agencies were required to justify their regula
tory priorities through the use of cost-benefit or risk analysis. In turn, such
requirements strengthened the role of professionalism as a foundation of
agency independence. Professionals are oriented by goals, standards of con
duct, and career opportunities that derive from their professional community,
giving them strong reasons for resisting interference and direction by politi
cal outsiders.167
The progressive judicialization of regulatory proceedings makes the ar
guments in favour of an independent regulatory branch more plausible by
making the agencies more and more court-like. After all, one of the most im
portant characteristics of courts is their independence. If it is improper for a
President or member of Congress to interfere with a judicial decision, the
same ought to be true with respect to the decisions of a court-like agency.
This does not mean, of course, that regulatory decisions should be taken in a
political and institutional vacuum. The authority of Congress to define broad
policy objectives and the responsibility of the President to coordinate the en
tire regulatory process to ensure internal coherence, are not questioned.
Rather, the advocates of an independent fourth branch, but also some sup166
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porters of stronger presidential control like Cass Sunstein, favour a bigger
role for the courts in controlling agency discretion through procedural and
substantive review of rule making.168
If a pro-deregulation President can mount a frontal assault on social regu
lation, and if members of Congress are too concerned with their own re-elec
tion to worry about the coherence of statutory programmes, only the courts
can provide the necessary continuity of the regulatory process. They, more
than any other branch of government, are committed to preserving continuity
of meaning in statutory law. What is suggested here is a partnership between
regulatory agencies and courts. By both procedural and substantive means,
but especially by statutory interpretation, the courts should insist that regula
tors continue to pursue with vigour the objectives set by Congress in the
1960s and 1970s, even when other political forces try to use recently elected
members of Congress and Presidents to cut back on regulation in the name of
economic development.169 In return, judges should protect the independence
of the regulators.
But what about political accountability? Is government by judges and
technocratic experts compatible with democratic principles? The writers con
sidered here are quite aware of the importance of these questions, but they
point out that government by elected politicians, too, suffers from a number
of defects that have been extensively discussed by, among others, publicchoice theorists.170 For example, in seeking re-election, legislators engage in
advertising and position taking rather than in serious policy making, or they
design laws with numerous opportunities to aid particular constituencies. In
either case, re-election pressures have serious consequences for the quality of
legislation. On the other hand, pro-regulatory scholars ask rhetorically, if the
courts require the regulatory process to be open to public input and scrutiny
and to act on the basis of competent analyses, are the regulators necessarily
less accountable than elected politicians?171
At any rate, the value of agency responsiveness to political principals
begins to appear questionable once it is realized that new political forces can
put pressure on Congress and the President to cut back on social regulation.
Under such circumstances continuity with the policies of the past could be
preserved only by reasserting the faith of the New Deal in the independence
of the regulatory branch. However, while New Dealers viewed the courts
with suspicion, the new advocates of an independent fourth branch see judi
cial review as the most effective means to ensure the public accountability of
168
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the regulators. It is no coincidence that America has developed both the most
probing methods of judicial review and the most extensive system of regula
tory institutions.

B. Accountability and Independence

Not surprisingly, many of the traditional criticisms of American-style regula
tion - independent commissions violate the principle of separation of pow
ers, they lack political legitimacy, are un-coordinated, and have a tendency to
be captured by private interests - are heard now in Europe. On this side of
the Atlantic, agencies are still seen as ‘constitutional anomalies which do not
fit well into the traditional framework of controls, checks and balances’,172
even as challenges to basic principles of democracy and of the Rechtsstaat. 173 Even to sympathetic observers, regulation in Europe appears to be
highly discretionary, suffering from weak accountability to parliaments,
weak judicial review, absence of procedural safeguards, and insufficient pub
lic participation.174
At the same time, old habits of secretiveness and ministerial interference
continue to persist. In Britain, after more than a decade of privatization and
deregulation, government departments still preserve important regulatory
powers, so that the operations of agencies often are dependent on prior deci
sions of the minister laying down the principles to be applied. As T. Prosser has
observed,175 the danger is that these powers of direction could be used to
exert behind-the-scenes pressure on the regulator in much the same way as
pressure was put on the nationalized industries by government.176
In France, the Minister of the Economy maintains important powers to
regulate economic competition despite the creation in 1986 of the supposedly
independent Conseil de la Concurrence. The Minister remains the final deci
sion maker in matters relating to mergers and acquisitions, and the power of
investigating anti-competitive practices is still in the hands of the administra
tion. Obviously, the government has kept for itself these important preroga
tives in order to be able to deploy the ‘competition weapon’, and especially
the power to launch an investigation, in its dealing with economic interests.
Also the German Bundeskartellamt, despite its considerable powers, must
occasionally yield to ministerial decisions. This was clearly demonstrated
when, in 1989, the agency opposed the merger of Daimler Benz with the
Messerschmidt-Bolkow-Blohm Company on the ground that the new group
172
173
174
175
176

Veljanovski, supra note 12, at 16.
Teitgen-Colly, supra note 25, at 49.
Baldwin and McCrudden, supra note 8; Prosser, supra note 11; Veljanovski, supra note
12.
See Section I.D.
Prosser, supra note 11, at 147.

The European Community as a Regulatory State

409

would have a dominant position in several industries ranging from defence
electronics to aerospace and transportation. Despite the clear danger of a dis
tortion of competition in important markets, the Minister of the Economy
overrode the Bundeskartellamt allowing the merger to take place, subject to
some conditions, in the name of industrial policy.
The relative ease with which agency autonomy can be disregarded in the
name of political considerations extraneous to the logic that led to the cre
ation of independent bodies in the first place, shows how precarious the posi
tion of national regulators still is. Considerations of political expediency are
often disguised as concerns about democratic accountability. In fact, inde
pendence and accountability should be seen as complementary and mutually
reinforcing rather than mutually exclusive. If regulation in Europe suffers
from the defects noted by its critics, the cause is not an excess of indepen
dence but, on the contrary, the constant threat of political interference. With
greater independence would go greater accountability. The experience of the
nationalized industries is quite instructive in this respect.
Detailed ministerial intervention in the decisions of public managers,
particularly on pricing and personnel decisions, produced perverse effects.
Because such interventions were usually exercised through informal and
even secret processes, accountability was reduced to a vanishing point.
Indeed, who could be held accountable if it was unclear whether responsibil
ity for decisions rested with the public managers or with the government?
Parliaments, on the other hand, have neither the time nor the expertise and
information necessary to supervise great industrial enterprises. In addition,
the very multiplicity of objectives assigned to nationalized companies made
it impossible to define clear criteria of evaluation. Public managers could al
ways argue that the poor performance of their companies was due, not to
poor management but to the political and social constraints imposed on their
personnel, investment and pricing decisions.
The tendency to assume that independence and accountability are mutu
ally exclusive is due to the conventional view of control as ‘self-conscious
oversight, on the basis of authority, by defined individuals or offices en
dowed with formal rights or duties to inquire, call for changes in behaviour
and (in some cases) to punish’.177 For a highly technical and discretionary
activity like regulation a more appropriate notion of control is one which
Christopher Hood has called ‘interpolable balance’: a view of control that
takes as its starting point a need to identify self-policing mechanisms which
are already present in the system, and can contemplate a network of com-
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plementary and overlapping checking mechanisms instead of assuming that
control is necessarily to be exercised from any fixed place in the system.178
The American experience shows precisely that regulation can be moni
tored and kept politically accountable only by a combination of control in
struments: clearly defined objectives, oversight by specialized Congressional
committees, presidential power of appointment, strict procedural require
ments, obligation to justify proposed regulations in cost-benefit terms,
professional principles, public participation, substantive judicial review.
When such a system works properly, no one controls an independent agency,
yet the agency is ‘under control’.179

C. Accountability and Efficiency

In practice, it has always been understood that for many purposes reliance
upon qualities such as expertise, professionalism, consistency and indepen
dence has more importance than reliance upon direct political accountability.
To justify the existence of non-majoritarian institutions in a democracy, it is
necessary to specify those purposes, and hence the legitimate sphere of activ
ity of such institutions, as clearly as possible. I argue that the familiar dis
tinction between efficiency and redistribution provides an important basis for
the legitimate assignment of functions to non-majoritarian institutions.
The 19th century Swedish economist Knut Wicksell was probably the
first scholar to emphasize the importance of this distinction and the need to
deal with efficiency and redistribution decisions through separate collective
decision processes. Redistribution of income and wealth can only be
achieved by majority vote since any issue over which there is unavoidable
conflict is defeated under a unanimity rule. Efficiency issues, on the other
hand, may be thought of as positive-sum games where everybody can gain.
Hence, such issues could be settled, in principle, by unanimity. The unanim
ity rule guarantees that the result of collective choice is a Pareto-efficient po
sition, since anybody adversely affected by the collective decision can veto
it.!80

Following Wicksell’s argument, we may distinguish between efficient
policies and institutions, which attempt to improve the welfare of all, or al
most all, individuals and groups in society; and redistributive policies and
institutions that improve the welfare of one group in society at the expense of
another. By what was said above, in a democracy redistributive policies and
institutions can only be legitimated through direct political accountability,
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while efficiency-oriented policies and institutions are basically legitimated
by the results they achieve.
To see the connection with the previous discussion of regulatory (and
other non-majoritarian) institutions, recall that the normative justification of
economic and social regulation is the correction of market failures such as
monopoly power, negative externalities, information failures, or insufficient
provision of public goods. By correcting or reducing market failures, regula
tion increases the over-all efficiency of the system. It is important to realize
that the adoption of efficiency as the main normative criterion implies, inter
alia, that regulatory instruments should not be used for redistributive pur
poses. Regulatory policies, like all public policies, have redistributive conse
quences; but for the regulator such consequences represent policy constraints
rather than policy objectives. Only a commitment to efficiency, i.e. to the
maximization of aggregate welfare, can justify the political independence of
regulators. By the same token, decisions to redistribute resources from one
social group to another cannot be taken by independent experts, but only by
elected politicians or by officials directly responsible to elected politicians.
This is why we argued in chapter IV that the EC should play a limited role in
redistribution.
It is often asserted that efficiency and redistribution (or ‘value creation’
and ‘value claiming’ in the suggestive terminology used by students of nego
tiations) cannot be separated in practice. If this were true, Wicksell’s analytic
distinction would have limited policy relevance. In fact, the two issues can
be separated under conditions which economists have recently succeeded in
specifying with considerable precision.181 The main condition is that of ‘no
wealth effects’, meaning that every decision maker regards each possible
outcome as being completely equivalent to receiving or paying some amount
of money, and that he or she has sufficient resources to be able to absorb any
wealth reduction necessary to pay for a switch from the less preferred to the
more preferred alternative.
When there are no wealth effects, value creation and value claiming can
be treated as distinct and separable processes, as suggested by Wicksell. In
other words, decisions about resource allocations or institutional arrange
ments are unaffected by the wealth, assets, or bargaining power of the par
ties: efficiency alone determines the outcome. Only the decision of how ben
efits and costs are to be distributed is affected by the resources or power of
the parties.182
Now, it is easy to give examples where the condition of no wealth effects
does not hold, that is, where the choice actually made depends on the deci
sion maker’s wealth. For example, a poor person, or a poor country, may not
181
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have the resources to pursue some course of action that a richer one could.
Again, for some people there may be no amount of money that they would
accept as compensation for a serious risk of loss of life, or for being forced to
live far from family and friends.
When the decision makers are large organizations or governments of ad
vanced countries, however, the assumption of no wealth effect, and hence the
possibility of separating efficiency from redistributive considerations, is of
ten plausible. The history of European integration shows that such a separa
tion is both possible and useful. A striking feature of the integration process
is that all major efficiency-increasing projects, from the Common Market to
Economic and Monetary Union, were accompanied by separate redistribu
tive measures in favour of the poorer Member States. By this method it has
been possible to achieve economic integration, in which the richer Member
States are particularly interested, while distributing the benefits so as to in
duce all the members to participate in such projects.
Thus, the Treaty of Rome linked the creation of the Common Market,
which was expected to favour especially German industry, to the Common
Agricultural Policy (for France) and to the Social Fund and the European In
vestment Bank (for Italy). The Internal Market provisions of the 1986 Single
European Act were accompanied by the establishment of the European Re
gional Development Fund, and by the doubling of the Structural Fund for the
poorer Member States, decided at the Brussels European Council of 1988.
Similarly, the Maastricht Treaty explicitly ties the economic convergence
criteria for monetary union to the Cohesion Fund. In these and other cases,
the linkage between value creation and value claiming has been crucially im
portant in overcoming distributional obstacles to efficient forms of coopera
tion among the Member States.
More generally, decision making in the European Community/European
Union may be usefully analyzed as a two-stage process along the lines sug
gested by the preceding discussion. At the first stage, the Commission exam
ines a variety of projects to be undertaken at the supranational level and then
makes a proposal inspired by efficiency considerations. Typically, the pro
posal will produce different patterns of benefits and costs for the Member
States, so that it is difficult to reach agreement. At the second stage, there
fore, the Commission suggests ways to overcome distributional obstacles by
compensating the losers. The possibility of separating the stage of value cre
ation from that of value claiming - a separation which is often difficult to
achieve at the national level because of the power of vested interests and a
legacy of mistrust among different socio-economic groups - is arguably one
of the greatest advantages of the communitarian method.
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D. Accountability and Evaluation

In a pluralist democracy agency accountability serves a variety of uses and
users. The agency must be accountable to its political principals - parliament
and elected executives - but also to individual citizens, to courts, to interest
groups, and to public and professional opinion. As already noted, one of the
unsatisfactory features of the current debate on the democratic deficit of
European institutions is its narrow focus on the traditional system of parlia
mentary accountability to the virtual exclusion of all other forms of ac
countability.
It is also important to keep in mind that not only are there many uses and
users of accountability, but also various methods by which accountability
may be enforced. The ultimate purpose of agency accountability is to provide
the information needed to evaluate the performance of the agency and its use
of administrative discretion. Hence there are as many ways of enforcing ac
countability as there are ways of evaluating and controlling agency perfor
mance.
Abstractly, one may distinguish three main modes of evaluation and con
trol.183 In the outcome mode, evaluation focuses on the outputs or outcomes
of a particular activity. In the input mode, the emphasis is on the resources,
skills, and people engaged in the activity. Finally, in the process mode atten
tion shifts to the methods used to transform political, economic and other in
puts into outputs/outcomes. We next consider each of these modes sepa
rately, all the while keeping in mind that they are usually mingled in practical
efforts to evaluate programmes and policies.
Evaluation by outcomes or results is commonly viewed as the obvious
way to assess the value of any purposive activity. Goals or benchmarks are
defined, results are produced, and the two are compared. The intuitive appeal
of this mode of evaluation is such that one may well wonder why any other
form of evaluation is needed. What common sense overlooks is that evalua
tion by results can be successfully performed only under rather stringent
conditions. One such condition is that the level and quality of the desired
output or performance should be measurable with sufficient precision. This
implies, in particular, that goals have to be clearly defined, which is why we
have insisted on the importance of unambiguous and limited objectives to fa
cilitate accountability. It must be acknowledged, however, that the objectives
of public policy are often complex and ambiguous, while outcomes may be
difficult to measure with precision. In such cases, evaluation by result has
limited usefulness, and other modes of evaluation must be used. Evaluation
by inputs focuses on the quantity and quality of the resources available to
perform a certain task: size and technical quality of the staff, available in183
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formation, level of funding, political support, and so on. These are indirect
indicators of performance, at best. Unless a definite relationship between in
puts and outputs - a well-defined production function in the language of the
economist - can be assumed, input variables are a poor proxy for what we
are really interested in knowing, namely, how good is a particular policy?
But in some situations, input variables are all the information the evalua
tor has to work with - for example, when the problem is to estimate the
likely results of a new programme. Also, for purposes of control input
variables can be more important than outputs. The detailed rules of public
accounting that severely restrict the freedom of public managers to substitute
one input for another in response to changing circumstances and new oppor
tunities are a historically important example of the attempt to enforce ac
countability by controlling inputs. In the case of regulatory policy making,
however, this type of control has limited usefulness since, as we know, the
budget constraint is not as significant as for direct-expenditure programmes.
Thus, we are led to consider evaluation by process. In many respects,
process evaluation is the most subtle and informative mode of evaluation - it
provides information that input and output measures are almost sure to miss.
In part, this is because simply knowing that policy outcomes are unsatisfac
tory does not tell policy makers and citizens very much about what to do.
Where outcomes are evaluated without a reasonable process model of the
programme -actors, constraints, instruments, operating rules, implementation
dynamics - the results seldom provide a direction for action and a basis for
evaluation since they do not give information about what produced the ob
served outcomes.
It is instructive to note that even in commercial activities, where usually
outcomes can be easily measured, prudent managers try to avoid too narrow
a focus on results. They do so in the knowledge that the best outcome mea
sures never capture more than a small fraction of the total measure of per
formance that is important to the organization. For example, sales volume is
an unambiguous output measure, but it tends to focus too narrowly the atten
tion of salespeople on maximizing sales in the short run. People on straight
commission have no incentive to arrange stocks, take inventory, or train new
salespeople who become their competitors, and their supervisor cannot affect
their salary by taking into account the other, unmeasured goals.184
To sum up, two parameters are crucial for determining the conditions
under which different modes of evaluation are appropriate: measurability of
the outcomes and knowledge of the process that generates the outcomes. For
the sake of simplicity we dichotomize these parameters obtaining the follow
ing table:
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Table 4
Modes of Evaluation

Knowledge of Process
Complete
Incomplete
High

Evaluation by process
or by results

Evaluation by
results

Low

Evaluation by
process

Evaluation by
input

Measurability
of Outcomes

The relevance of this classification to our problem becomes obvious as soon
as one realizes that accountability cannot be enforced without some form of
evaluation. Indeed, in public discourse the two processes are often confused.
Thus, there is a growing demand to state accountability in terms of results,
and to reward those who produce more efficiently. The advocates of ac
countability by results argue that public managers should be free to choose
the way they allocate their resources as long as they achieve specific targets.
Like outcome evaluation, the idea of accountability by results has a
strong intuitive appeal. It sounds simple and reasonable; implementing it,
however, is hard because of the problems of measurability and insufficient
information discussed above. This is an additional reason for stressing the
importance of a manifold, process-oriented approach to accountability, par
ticularly in the case of a complex activity like regulation. In fact, procedural
requirements - such as the requirements of notice of pending government
actions, public consultation, and publication of final decisions imposed by
the American Administrative Procedures Act - have proved to be among the
most effective means of controlling regulatory discretion. In the next, con
cluding section I argue that such requirements should be systematically
developed also in the EC.

E. Regulating the Regulators

In discussing the issue of accountability in the regulatory State it is important
not to lose sight of the reasons for the growing popularity of politically inde
pendent institutions. To recall some of the reasons mentioned in previous
chapters: the failure of the interventionist policies of the past, leading to pri
vatizations and to the creation of new bodies to regulate the newly privatized
industries; the need of greater expertise than generalist administrators pos
sess, in dealing with complex problems in economic and social regulation;
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popular opposition to the uncontrolled expansion of the State and to the cap
ture of its institutions by political parties and private interests; a new aware
ness, stimulated by recent conceptual developments such as the theory of
public choice, of the risks of instability and ‘short-termism’ in policy making
caused by the electoral cycle; the realization that the Welfare State has often
proved unable to protect individual rights and diffuse interests.
At the European level, the willingness of sovereign States to delegate im
portant regulatory powers to supranational institutions is explained by the
functional needs of an increasingly integrated market, including the need to
eliminate non-tariff barriers and to harmonize or coordinate conflicting na
tional standards, but also by the mutual mistrust of the Member States and
the consequent low credibility of inter-governmental arrangements.
It would be self-defeating to propose solutions of the problem of demo
cratic accountability which do not take into account the reasons that led to
the creation of independent institutions in the first place. The guiding princi
ple of any reasonable reform must be that agency independence and public
accountability can be complementary and mutually reinforcing rather than
antithetical values. As already suggested, what is required in order to recon
cile independence and accountability is a richer and more flexible system of
controls than the traditional methods of political and administrative over
sight. Clearly defined statutory objectives, procedural constraints, judicial
review, cost-benefit analyses of proposed measures, judicial review, regula
tory budget, professional standards, expertise, monitoring by interest groups,
inter-agency competition: these are all elements of a multi-pronged approach
that can be quite effective in keeping an independent agency under control,
without ‘micromanaging’ the agency’s decision processes.
Note that most of these indirect methods of securing accountability are
process-oriented. In part, this is because of the difficulty (discussed in the
preceding section) of enforcing accountability by results in the public sector.
It follows that improving the transparency of the regulatory process, both at
the national and the supranational levels, is an essential prerequisite for pub
lic accountability. Now, the simplest and most effective way of improving
transparency and accountability is to require that regulators give reasons for
their decisions. This is because the obligation to give reasons serves to acti vate a number of other mechanisms for controlling regulatory discretion such
as judicial review, public participation and debate, peer review, policy analy
sis, and so on. As Martin Shapiro has written, ‘giving reasons is a device for
enhancing democratic influences on administration by making government
more transparent... The reason-giving administrator is likely to make more
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reasonable decisions than he or she otherwise might and is more subject to
general public surveillance’. 185
One of the best known examples of the potentialities of the givingreasons requirements is provided by the US Administrative Procedures Act
(see section A above). Recall that the APA provides two basic procedures for
regulatory decision making: trial-type or quasi-judicial hearings for formal
adjudication, and ‘notice-and-comment’ requirements for informal rulemaking. In the latter case there is no trial-type hearing and the decision is not
‘on the record’ since the agency is not required to base its decision solely on
the written comments submitted but may take into consideration any infor
mation which it finds relevant to the case.186
However, informal rules must be accompanied by a ‘concise general
statement of their basis and purpose’, and may not be ‘arbitrary, capricious,
or an abuse of discretion’. Starting from such general and apparently innocu
ous requirements, federal judges have succeeded in formulating new princi
ples to improve the quality of informal rule making. For example, they have
demanded that both the essential factual data on which a rule is based and the
methodology used in reasoning from the data to the proposed standard, be
disclosed for comment at the time the rule is proposed. Also, the agency’s
discussion of the basis and purpose of its rule must detail the steps of the
agency’s reasoning and its factual basis, while significant comments received
during the public comment period must be answered at the time of final pro
mulgation.187 Today informal rules have to be accompanied by records and
findings even more detailed and elaborate than had been initially envisioned
for formal adjudication. To a large extent, these strict procedural require
ments have been achieved by elaborating the giving-reasons requirement of
the APA.188
The importance of this requirement has not escaped the framers of the
Treaty of Rome. According to Article 190 of the Treaty, ‘Regulations, direc
tives and decisions of the Council and of the Commission shall state the rea
sons on which they are based...’ Also Article 15 of the Paris Treaty establish
ing the European Coal and Steel Community, provides that ‘Decisions, rec
ommendations and opinions of the High Authority shall state the reasons on
which they are based ...’ while Article 5 of the same treaty states that ‘the
Community shall... publish the reasons for its actions...’
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It is interesting to note that there is no general requirement to give reasons in
the law of most Member States, so that these Community provisions were,
and to some extent still are, not only different from, but in advance of, na
tional laws.189
In the Beus case, the European Court of Justice introduced a distinction
reminiscent of the APA’s distinction between the strict reasons-giving re
quirements for formal adjudication and the more limited requirements for
rule making. According to the Court, in case of an act of general application
(regulation) it is sufficient to indicate the general situation which led to the
adoption of the act, and the general objectives which it is intended to
achieve. This is because ‘it is not possible to require that it should set out the
various facts, which are often very numerous and complex, on the basis of
which the regulation was adopted, or a fortiori that it should provide a more
or less complete evaluation of the facts’. 190 On the other hand, much fuller
reasons can and should be given in case of an individual act (decision),
where all the relevant factors are known.
A question still debated by legal scholars is whether Article 190, ‘one of
the world’s central devices for judicial enforcement of bureaucratic trans
parency’,191 will be used by the Court to move beyond procedural require
ments, toward substantive judicial review of regulatory decision making. Ac
cording to Shapiro, the formula used by the Court in Case 24/62192 for ex
pressing the transparency requirement ‘constitutes a transition from procedu
ral to substantive reasons that is strikingly comparable to the American tran
sition from procedural to substantive due process in the famous Minnesota
Rate Case’. 193
Be that as it may, there is little doubt that the Community could usefully
draw on the long experience of the American regulatory State in controlling
bureaucratic discretion. The enactment of an APA for the EC would provide
the Community with a unique opportunity to decide what kind of rules are
more likely to rationalize decision making, to what extent interest groups
should be given access to the regulatory process and the possibility of dia
loguing with the Commission, or when judicial review is necessary. The pro
liferation of committees, working groups and agencies, shows how urgent is
the need for a single set of rules explaining the procedures to be followed in
producing European rules. Quite apart from their efficiency, the growth in
the number of such bodies, the overlap of their activities, and the divergences
between the rules governing their functioning creates a real lack of trans
parency. In such a situation, it is difficult for the citizens of the European
189
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Union to identify the body which is responsible for decisions which apply to
them, and the legal remedies which are available.194
It would be wrong, however, to conclude that the need of such institu
tional reforms exists only at the European level. Also in the Member States
the progressive replacement of traditional forms of State intervention by new
modes of economic and social regulation and the increasingly important role
of non-majoritarian institutions, pose novel and still unsolved problems of
political accountability. If such problems are more conspicuous at the Euro
pean level, this is because the regulatory function is so much more important
here than at the national level. Perhaps the main advantage of the model of
the European Community as a regulatory State is that it focuses attention on
a range of issues that European scholars have traditionally neglected, but
which are bound to become increasingly significant at all levels of govern
ment.
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