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Biographie
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l’Assemblée ad hoc, chargée d’élaborer un projet de traité de Communauté 
politique européenne. De 1954 à 1956, M. Noël a été le chef de cabinet de 
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Quelques réflexions sur les perspectives politico- 
institutionnelles de l’intégration européenne 

en 2000 et au-delà

1. Le Conseil européen de Madrid, les 15 et 16 décembre dernier, a arrêté ce 
qu’il a appelé un «agenda politique de l’Europe», en réponse «aux défis que 
les Etats membres de l’Union doivent relever pour préparer l’Europe du 
XXIe siècle». Cette terminologie est (avec raison) plus modeste que celle que 
le «Groupe de réflexion» sur la Conférence intergouvemementale avait 
retenue dans son rapport: il avait visé alors une «stratégie pour l’Europe». Le 
Conseil européen s’est en effet limité à fixer des échéances et à organiser 
l ’enchaînement des décisions à intervenir, tout en restant discret sur les 
orientations ou le contenu des mesures à prendre.

Les principaux éléments de cet «agenda politique» sont les suivants:

• La Conférence intergouvemementale pour l’adaptation du Traité sur 
l’Union européenne (qui s’est ouverte le 29 mars 1996) devrait avoir 
achevé ses travaux pour le milieu de 1997.

• La Commission est invitée à transmettre au Conseil, dès que possible 
après la conclusion de la Conférence, ses avis sur les demandes d’adhé
sion des pays d’Europe centrale et orientale et des Etats baltes -  les 
PECOs. Les avis sur les demandes de Chypre et Malte ont déjà été 
remis.

• La Commission est également invitée à préparer un document d’ensem
ble sur l’élargissement et une communication sur le futur cadre financier 
de l’Union à partir du 31 décembre 1999, en tenant compte de la per
spective de l’élargissement. Ces documents devraient être soumis au 
Conseil immédiatement après la conclusion de la Conférence intergou
vemementale.

• Les négociations avec Chypre et Malte doivent commencer six mois 
après la conclusion de la Conférence. Le Conseil européen «aspire à ce 
que la phase initiale des négociations (avec les PECOs) coïncide avec le 
commencement des négociations avec Chypre et Malte» (formule assez 
ambiguë). Il souligne qu’il entend garantir «l’égalité de traitement de 
tous les pays candidats».
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• Le Conseil européen a également arrêté le calendrier de mise en œuvre 
de l’Union économique et monétaire: au début de 1998, décision sur les 
Etats membres qui participeront à l’UEM dès le 1er janvier 1999 et 
autres échéances jusqu’au 1er juillet 2002, date limite pour l’achèvement 
du processus.

• Le Conseil européen a confirmé son engagement de contribuer à 
«l’établissement d’une nouvelle architecture européenne de sécurité» et 
de poursuivre activement «les politiques de dialogue, de coopération et 
d’association déjà engagées avec les voisins de l’Union, en particulier la 
Russie, l’Ukraine, la Turquie et les pays méditerranéens».

Faut-il rappeler que 1998 sera également marqué par des échéances élec
torales importantes, notamment les élections législatives en Allemagne et en 
France, tandis que les élections en Grande-Bretagne doivent être organisées 
avant mai 1997.

L’année 1998 sera donc une année clef du calendrier européen. La situa
tion politique dans plusieurs pays aura été clarifiée ou confirmée et les bases 
des principales décisions à venir auront été établies, qu’il s’agisse de l’UEM 
ou des négociations sur l’élargissement, tandis que seront en cours les procé
dures de ratification des accords intervenus dans la Conférence intergou
vemementale.

Cet «agenda politique» est la base de la réflexion que je voudrais engager 
avec vous sur les perspectives politiques et institutionnelles des prochaines 
années, pour l’an 2000 et au-delà.

* **

2. «L’agenda politique» a, en fait, un double fondement: d’une part, une 
conclusion satisfaisante de la Conférence intergouvemementale, qui permet
trait d’adapter l’Union «aux exigences de demain», et en particulier à l’élar
gissement, d’autre part la mise en place, en conformité du calendrier arrêté à 
Madrid, de l’Union économique et monétaire, tant en ce qui concerne ses 
structures et ses procédures internes que les rapports entre les premiers pays 
participants et les autres pays de l’Union (pays «out» ou «pre-in»). Sur ce 
dernier point, la rapide progression des travaux du Conseil «Economie et Fi
nances» (réunion informelle de Vérone et Conseil de juin 1996), les prises de 
position des gouvernements intéressés et l’ampleur des efforts qu’ils entre
prennent pour satisfaire, en temps utile, aux fameux «critères» du Traité 
d’Union européenne rendent aujourd’hui vraisemblable la mise en place de 
l’Union monétaire et de la monnaie unique -  l’Euro -  aux dates prévues, 
avec la participation d’un nombre significatif d’Etats membres. Alors que le 
scepticisme prévalait en 1995, les milieux politiques comme les banques et
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les opérateurs économiques, en Europe et hors d’Europe, considèrent de plus 
en plus aujourd’hui que le passage à l’union monétaire est un fait acquis.

La situation est bien différente pour la Conférence intergouvemementale. 
Bien qu’elle ait été précédée par un effort de préparation considérable (dans 
les Institutions, au sein de chaque gouvernement, dans les milieux politiques, 
économiques et universitaires, sans parler des travaux du «Groupe de réfle
xion»), les points de vue des diverses délégations restent éloignés et il n’y a 
pas d’accord ni sur la nature et l’ampleur des réformes à envisager, ni même 
sur leur nécessité.

3. Les «conclusions» du Conseil européen de Turin sont une bonne illu
stration de cet état de fait. Elles contiennent une longue liste des questions à 
discuter (largement basée sur l’inventaire établi par le Groupe de réflexion), 
sans qu’aucune orientation soit donnée sur les résultats à atteindre. Pendant 
les deux mois et demi disponibles jusqu’au Conseil européen de Florence, la 
présidence italienne a fait travailler d’arrache-pied les représentants person
nels des ministres et du président de la Commission (dix réunions, d’un à 
deux jours chacune), tandis que les ministres des Affaires étrangères avaient 
trois délibérations et un «conclave». Certes, les positions des diverses déléga
tions sur chaque point ont été précisées et clairement identifiées, mais force 
est de constater que la négociation n’a pas encore commencé.

Cette situation est une des conséquences du malaise persistant dans le 
fonctionnement de l’Union européenne et de ses Institutions. Les récentes 
péripéties autour des «vaches folles» en sont une autre illustration, comme 
les gesticulations politiques du gouvernement britannique à cette occasion 
(blocage des décisions exigeant l’unanimité). Le Conseil européen de 
Florence, à l’ordre du jour surchargé (sans parler du temps consacré au rè
glement politique et procédural du dossier de l’encéphalopathie spongiforme 
bovine), n’a pas examiné en profondeur l’état des travaux de la Conférence 
intergouvemementale. Comme à Turin, il s’est borné à examiner les princi
paux sujets de négociation, en y ajoutant parfois des points qui intéressaient 
particulièrement une délégation, mais sans fixer d’orientation politique. Ses 
seules décisions ont été de procédure: tenue d’une réunion informelle du 
Conseil européen en octobre prochain, demande qu’une première «esquisse» 
de Traité lui soit soumise à sa session de Dublin, à la fin de l’année. 
Espérons que les initiatives de la nouvelle présidence irlandaise ou des prises 
de position plus affirmées de certaines délégations permettront, pendant 
l’automne, de mieux dégager les enjeux et les options.

4. De toute manière, nous sommes encore loin de la dramatisation ou de 
la crise qui précède ou précipite les dénouements. Il est donc bien difficile 
de prévoir quel sera le résultat final de la Conférence. Peut-on encore espérer 
qu’elle permettra de dégager entre les Quinze un «nouvel ordre institution
nel» qui réponde aux besoins de la «plus grande Europe»? Au vu de l’état 
des travaux et des positions prises par les divers gouvernements, le doute est
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de rigueur. Le «rapport d’étape» établi par la présidence italienne le confirme 
largement. Malgré sa présentation optimiste (les réserves formelles ou les 
refus de certaines délégations ont été pudiquement passés sous silence), il fait 
apparaître que, sur les principaux problèmes, la tendance prévalente est de ne 
procéder qu’à des aménagements modestes. Si quelques délégations sont dis
posées à aller plus loin, une minorité, réduite mais résolue, s’oppose à tout 
changement significatif.

Communautarisation du «troisième pilier» (Justice et sécurité intérieure) 
limitée à quelques questions, des dispositions sur l’emploi, mais non contrai
gnantes (sans préjudice d’une inclusion dans le Traité du «protocole social»), 
une certaine extension de la co-décision et des décisions majoritaires du 
Conseil, mais à décider au cas par cas, telles sont quelques-unes des orienta
tions majoritaires. En ce qui concerne le nouvel équilibre à établir au sein des 
Institutions entre grands Etats, d’un côté, petits et moyens Etats, de l’autre, le 
désaccord est profond et la controverse politique véhémente. Il ne s’est pas 
manifesté une véritable volonté politique de donner efficacité et crédibilité au 
deuxième pilier (la «politique étrangère et de sécurité commune»). Les pro
grès vers une «identité européenne de défense» résulteront plus des discus
sions en cours au sein de l’Organisation atlantique (à la suite du Conseil at
lantique de Berlin) que des travaux de la Conférence intergouvemementale 
elle-même, malgré les ouvertures faites par les pays neutres pour étendre les 
responsabilités de l’Union à des actions visant au maintien de la paix.

5. Si cette perspective se confirme, on peut s’attendre à une pression 
accrue pour que soit introduite dans le futur Traité une clause ou des clauses 
explicites de «flexibilité» ou de «coopération renforcée» (pour utiliser le vo
cabulaire de la Conférence) qui permettent à une avant-garde d’Etats d’aller 
de l’avant, au-delà du socle commun de l’Union (le marché intérieur et les 
politiques communes qui le soutiennent) tout en utilisant le cadre institution
nel de l’Union.

L’Union économique et monétaire est le premier exemple d’envergure 
d’une telle approche différenciée. L’imminence de sa mise en œuvre pèsera 
sur les dernières délibérations de la Conférence intergouvemementale. On 
n’a pas pris assez conscience de l’ampleur du changement que sera l’intro
duction de la monnaie unique comme de l’ampleur de son impact politique et 
psychologique sur les opérateurs économiques et sur l’opinion publique. 
Progresser vers l’union politique deviendra une nécessité absolue pour les 
premiers pays participants comme pour ceux qui entendent les rejoindre 
rapidement. L’union monétaire sera la force fédérative de la future «avant- 
garde» de l’Union européenne.

Le Traité de Maastricht a stipulé (à l’occasion de l’Union monétaire) des 
règles d’une «différenciation organisée», qui ont une valeur générale: droit 
de tout membre de l’Union de rejoindre l’avant-garde, dès qu’il en a la 
volonté et la capacité, pas d’atteinte à l’acquis communautaire (notamment
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marché intérieur et politiques communes), utilisation du cadre institutionnel 
de l’Union chaque fois qu’il est possible (sans préjudice de la création 
d’institutions spécialisées, comme la Banque centrale européenne dans le cas 
de l’Union monétaire). Un tel recours aux Institutions de l’Union éviterait les 
malentendus et aiderait à ce que d’autres pays rejoignent plus tard l’avant- 
garde. Encore faut-il que la mise en œuvre de la «flexibilité» ne soit pas 
soumise à des conditions excessives (ce qui serait la négation même de cette 
flexibilité), sinon on n’échappera pas à ce que les pays qui veulent progresser 
concluent des traités séparés, malgré le caractère insatisfaisant de cette 
procédure. L’exemple de l’accord de Schengen montre à la fois la possibilité 
d’une telle formule, comme ses inconvénients pour la cohésion de l’Union.

De tels approfondissements devraient notamment viser, au sein du pre
mier pilier, le renforcement de la coordination économique, le troisième 
pilier (sécurité intérieure, notamment), ainsi que des actions communes en 
matière de politique étrangère. La démarche peut être différente en matière 
de défense commune, du fait que l’essentiel des moyens militaires européens 
est entre les mains de quelques pays: le Royaume-Uni, la France, l’Alle
magne, ainsi que l’Italie et l’Espagne. La réforme de l’Organisation atlan
tique et les progrès dans les coopérations régionales spécialisées (comme 
l ’Eurocorps, le projet franco-allemand d’agence des armements, la force 
méditerranéenne d’intervention, etc.) permettront d’identifier la possibilité et 
la nature de structures plus intégrées.

***

6. Comment pourra s’engager, en 1998, le processus d’élargissement 
d’une Union modestement réformée et appelée à se différencier de plus en 
plus? D’après les conclusions de Madrid, tous les pays candidats devront être 
traités sur pied d’égalité, du moins en ce qui concerne «la phase initiale de 
négociation» avec les pays d’Europe centrale et orientale et les pays baltes 
(Chypre et Malte faisant l’objet d’engagements plus stricts). Cette «phase ini
tiale» devrait conduire à une clarification politique et économique, à partir 
des avis qu’aura donnés la Commission si celle-ci accepte de ne pas trop user 
de la langue de bois.

L’appréciation à porter sera d’abord administrative et économique: réali
sation de l ’économie de marché, privatisations, stabilité des facteurs 
économiques et monétaires, qualité et efficacité de l’administration, contrôle 
effectif des frontières, etc.

Elle sera aussi politique: stabilité de la vie politique, fonctionnement 
régulier des institutions, respect des droits de l’homme et notamment des 
droits des minorités, normalisation des rapports avec les pays voisins -  ce 
dernier point étant particulièrement important. Il a déjà fait l’objet -  à titre 
préventif -  du «pacte de stabilité», lancé en décembre 1993 à l’initiative du
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Premier ministre Balladur. L’expérience a montré que l’Union était mal pré
parée à jouer un rôle utile dans les conflits entre l’un de ses membres et un 
pays voisin, et qu’il était facile, dans de tels cas, de la prendre en otage.

Il est donc probable que la conclusion des divers traités d’adhésion sera 
échelonnée dans le temps. Cela rendra nécessaire de mettre sur pied une 
structure renforcée de «pré-adhésion» pour certains des pays candidats, struc
ture qui soit plus satisfaisante que l’actuel «dialogue structuré» qui a déjà 
trouvé ses limites, à tel point qu’il semble parfois contre-productif au niveau 
politique.

7. Même pour le groupe de tête, une période de transition substantielle 
sera indispensable, contrairement à ce qui a été prévu pour le dernier élargis
sement. Ce sera une forme particulière de différenciation. Une insertion trop 
rapide des économies de ces pays (malgré leurs progrès) dans le marché inté
rieur serait probablement périlleuse pour elles. La reprise de la législation 
communautaire (en matière d’environnement, par exemple), entraînera des 
charges économiques et administratives qui devront être étalées dans le 
temps. Par contre, la participation aux Institutions serait effective dès 
l’adhésion, encore qu’il faudra sans doute prévoir des exceptions ou des 
procédures particulières pour certaines catégories de décisions, en fonction 
de l’ampleur des dérogations accordées pendant la période de transition.

La participation à l’Union européenne signifie aussi une solidarité poli
tique entre ses membres. La plupart des pays candidats à l’Union européenne 
demandent de pouvoir adhérer également à l’Organisation atlantique et à 
l’Union de l’Europe occidentale, cette double appartenance leur paraissant 
garantir au mieux leur sécurité. La réforme de l’OTAN (avec un renforce
ment de sa dimension européenne) et l’établissement de rapports spéciaux 
entre l’OTAN et la Russie (ainsi que le partenariat entre l’Union européenne, 
la Russie et les autres pays de l’ex-URSS) devraient permettre de surmonter 
à terme les incompréhensions actuelles du côté russe.

8. Les premières négociations d’élargissement auront pour arrière-plan 
les nouvelles perspectives financières applicables à partir de l’année 2000 et 
une évaluation de l’effet de l’élargissement sur les politiques communes, et 
notamment sur deux des grandes politiques communautaires, la politique de 
cohésion économique et sociale (et ses instruments, les fonds structurels) et 
la politique agricole commune. Comme je l’ai déjà signalé, la Commission, à 
la demande du Conseil européen de Madrid, doit communiquer au Conseil, 
vers le milieu de 1997, son analyse et ses recommandations sur le finance
ment ultérieur de l’Union et son rapport sur les politiques communes dans la 
perspective de l’élargissement. Les premiers travaux de la Commission 
tendent à minimiser les changements ou adaptations qui seraient nécessaires. 
Espérons qu’ils seront confirmés.
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La poursuite de la réforme de la politique agricole commune, en liaison 
avec la mise en œuvre des engagements pris à l’issue de l’Uruguay Round, 
doit conduire à une baisse des prix communs pour les principaux produits 
agricoles et même, dans quelques cas, à un certain contrôle du volume de la 
production. Cela devrait permettre d’éviter une stimulation artificielle de la 
production agricole de certains des PECOs, dont la productivité est présen
tement faible. Reste la question -  hautement sensible de l’égalité de traite
ment. La Communauté verse aujourd’hui d’importantes subventions for
faitaires à ses agriculteurs en compensation de la baisse des prix garantis. S’il 
n’est pas possible d’introduire une certaine dégressivité dans ces versements, 
ne sera-t-il pas nécessaire de prévoir un effort équivalent (même si ses 
modalités sont différentes) au bénéfice des agriculteurs des PECOs, au titre 
du progrès social ou de la modernisation de l’agriculture? Les charges corre
spondantes ne seraient pas négligeables.

En ce qui concerne les grands fonds communautaires, leurs interventions 
visent principalement à renforcer l’infrastructure, à développer la formation 
professionnelle et à favoriser le développement rural. Les besoins de certains 
PECOs sont immenses, mais leur capacité d’absorption est encore limitée et 
ne peut croître que progressivement. A terme, une égalité de traitement devra 
être assurée. Sans doute faudra-t-il arrêter, pour tous les membres, anciens et 
nouveaux, de l’Union élargie, des critères d’attribution plus stricts et plus 
sélectifs, tenant davantage compte des progrès économiques atteints par 
certains des pays aujourd’hui bénéficiaires. Vu les limites politiques d’un 
accroissement des ressources de la Communauté (de l’Union), on ne peut 
exclure qu’un «agonizing reappraisal» soit nécessaire au début de la 
prochaine décennie.

9. Quelques orientations générales, voire quelques perspectives peuvent 
être tirées de cet ensemble de considérations.
• On peut raisonnablement craindre que les liens entre l’ensemble des 

membres de l’Union européenne (élargie jusqu’à vingt-cinq, trente 
membres) ne se relâchent, même si leur fondement juridique est in
changé. L’alourdissement des procédures et les difficultés de fonction
nement des institutions communes (insuffisamment adaptées à cet élar
gissement massif) auront des conséquences négatives sur la marche quo
tidienne de l’Union et a fortiori sur sa capacité d’initiatives nouvelles ou 
de réforme de ses politiques. La limitation des mesures de solidarité 
aura des effets moins immédiats, mais à long terme davantage pervers.

• Cet affaiblissement de l’Union et de son dynamisme aura par contre, 
pour la «première vague» des nouveaux membres, l’avantage immédiat 
de limiter les exigences de l’Union à leur égard et donc de rendre moins
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difficile leur arrivée. Il pourrait en être de même pour les mesures ren
forcées de «pré-adhésion» à envisager pour les autres candidats.

• La mise en place d’une «avant-garde» à partir de l’union économique et 
monétaire (complétée par une meilleure coordination des politiques 
économiques), dans les domaines de la politique étrangère commune, de 
la justice et de la sécurité intérieure, conduira à une affirmation de 
l’identité européenne. Des progrès en matière de défense (y compris en 
matière d’armements) la renforceraient davantage encore.

• Si l’Union économique et monétaire se confirme comme un succès, il 
faut s’attendre à un ralliement progressif des pays aujourd’hui réticents 
(comme, par exemple, le Royaume-Uni). Il est à souhaiter que les 
engagements pris par «l’avant-garde» dans de nouveaux domaines 
(comme c’est déjà le cas pour la gestion de l’Euro) soient suffisamment 
précis pour éviter des ralliements dans l’équivoque, comme cela a été le 
cas pour certaines adhésions dans le passé, dès 1973.

• A plus long terme, on ne peut exclure une recomposition des structures 
de l’Europe intégrée, analogue (dans son esprit) à celle qui a débuté 
dans les années cinquante. A ce moment-là, «l’avant-garde» des Six 
s’est détachée de ce qui était alors la «grande Europe», celle de l’OECE 
et du Conseil de l’Europe. Aujourd’hui, la quasi-totalité des membres 
fondateurs de l’OECE et du Conseil de l’Europe ont rejoint la Commu
nauté (l’Union). Sans vouloir trop forcer l’analogie, ne peut-on pas 
espérer qu’un jour la «plus grande Europe» se restructurera pas à pas 
autour de son avant-garde?

Il faut donc constater que dans les prochaines années et au tournant du nou
veau millénaire, le processus européen sera en évolution permanente. L’Eu
rope des Douze ou des Quinze avait peut-être atteint le seuil de l’irréversibi
lité. Passer à la «plus grande Europe» crée une situation entièrement nou
velle, avec la possibilité d’autres progrès, d’autres succès, mais aussi avec le 
risque d’une régression.

Dès lors, l’information du citoyen européen, la transparence du fonction
nement des institutions et leur démocratisation, le débat public, l’association 
à la réflexion des forces vives du peuple européen - et, en particulier, la 
réflexion et la recherche indépendantes et critiques du monde universitaire 
seront indispensables, demain encore plus qu’aujourd’hui. Ils seront la 
condition même d’une affirmation de l’Europe vis-à-vis d’elle-même comme 
vis-à-vis de ses partenaires des autres continents.
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Reasserting the Political Will to Move Europe Forward

The European Union, in 1996, twenty years after the death of Robert 
Schuman, is beset with challenges and problems. It will meet those chal
lenges, and we will meet them, not by imitating the founding fathers, and 
thus giving old answers to new questions, but by retaining their vision, their 
will, and their practical intelligence to move forward where we can. It is in 
this way that we will consolidate our achievements. The time is not ripe for a 
revolutionary leap forward, for a total overhaul of Europe’s institutions, for 
dramatic blueprints, for a European constitution. The time is not ripe.

It is easy for us in Brussels, in Strasbourg, in Florence, or elsewhere, to 
theorize about the European Union, to dream up imaginative solutions to our 
problems, and to be impatient with national politicians, national newspapers, 
national public opinion, and with the slow pace at which we are moving 
toward the ‘ever closer Union of the European peoples’. At Maastricht, we 
tested the limit of acceptance of the Union. For three months in 1992, from 
the Danish to the French referendum, it seemed likely that we would dash the 
Union on the rocks. Of course, the blame can easily be apportioned else
where; national politicians being opportunistic, newspapers playing the 
xenophobic card, treaties written behind closed doors, or in incomprehen
sible language. All these elements contribute to public scepticism about 
Europe. But they only tell part of the story.

I

We find, throughout Europe, a renaissance of nationalism. It is a paradox. 
While the nation-state can deliver less than ever before in history, a growing 
part of our citizens focus their affections on the nation-state. And this is not 
without its logic, because man does not live by bread alone. In a time of 
growing alienation, the abstract European institutions, remote as they seem, 
are unable to attract the imagination and affection of our peoples. In the 
1950s and 1960s Europe was a vision which inspired. It was associated in the 
public mind with a number of values -  peace, solidarity, welfare. The dream 
will not survive on a diet of routine, detailed, technical, bureaucratic legisla
tion from Brussels. What we need is not harmonization of this and that -  
necessary as it may be in an internal market -  we need courageous new pro
jects in this Europe, projects that will renew this vision. Peace is still the 
source of the European inspiration, the value which binds governments and 
peoples to the project for European unity. And that means that nationalism
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and racism must never again find a chance to surface -  anywhere in Europe. 
It is our duty to remember this, and to remind our fellow citizens -  especially 
the younger ones.

There are those who suggest that this very justification for Europe and for 
common action has less relevance today. Yet it does remain relevant that the 
European Community was bom out of the ashes of war, but that renewed war 
in Western Europe is now out of the question; and of course, arguments 
about the last war hold little resonance, fifty years on, to the younger genera
tion. It is also still relevant that the European Community was the child of 
the Cold War. To be sure, the Cold War is over, and there is less perceived 
need for further integration. But peace and order have not been achieved. 
There are still many dangers, in the uncertainty and turmoil in Eastern 
Europe. And there are new perils from the South with the rise of economic 
and social problems, extremist movements and state terrorism.

This means that uniting Europe is even more necessary than before, not 
as a response to the dark shadows of the past, but to meet the challenges of 
the future.

n
Of course, the greatest concern for people today is an economic one -  jobs 
and job security. But was it so different fifty years ago, when economic 
reconstruction was the great challenge? People expect action by Europe to 
put Europe back to work just as people, fifty years ago, expected action by 
Europe to support reconstmction. Putting Europeans back in jobs involves 
more than job creation schemes. It involves the restructuring and moderniz
ing of our economies, tackling the underlying problems of our competitive
ness in the global economy. Our industry, our agriculture and our services -  
even our cultural life -  are now under a double threat: the technological 
advances of South-east Asia, on the one hand, and cheaper labour in Asia 
and in Eastern and Central Europe, on the other. To give just one example: 
the Swiss airline, Swissair has moved its ticketing operations -  not to another 
Swiss city, not to some other European city, but to Bombay, in India. Europe 
can never compete by lowering its labour costs to the levels of South-east 
Asia. We have to compete by modernizing our economic structures through
out Europe.

The great industrial powers of Germany, France, Britain and Italy 
scarcely feature in the world top ten, as Singapore, Hong Kong and Taiwan 
take their place. New industrial forces, such as Brazil, India and Malaysia, 
are mounting a long-term challenge. And China, with a massive pool of low- 
wage labour, threatens to dominate the world economy in the twenty-first
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century. In reality, our European economy is falling behind. In just five 
years, we suffered a loss of almost 18 per cent in our competitiveness. Year 
by year, our Member States are slipping down the international league tables; 
first, for competitiveness, and then, inexorably, in terms of living standards. 
It is now South-east Asia, which looks set to assume the pre-eminent position 
in the key new economic sectors of semiconductor technology, biotechnol - 
ogy, and, I fear above all, information technologies. Europe must not accept 
the vision of its future which sees all its television sets coming from Japan, 
all its TV programmes from America, with Europe itself merely providing 
the viewers. This is not my vision of the European future.

We are paying a heavy price for relaxing our research efforts. Our public 
research and development spending lags behind the American and Japanese 
efforts by up to 50 per cent. This year, even in a downturn, the Japanese are 
increasing public research and development spending by nearly 7 per cent. 
Some American companies spend nearly as much money on basic research 
as does the Union of fifteen Member States on the whole range of technolo
gies. Europe must start creating something new, rather than forever patching 
up the past. Too many people see the European Union as a repair shop for 
declining industries rather than as a centre for innovation. A European Union 
which continues to spend one billion ECUs per year on subsidies for tobacco 
production in Europe, instead of developing new materials, may not be short 
of money but is definitely poor in spirit. The globalization of the world econ
omy inevitably pushes us towards a restructuring of our economies, a mod
ernization of industry and services.

The European Union cannot substitute itself for national governments, 
nor assume the economic management of the fifteen Member States. The 
Union’s budget is small; about 1.2 per cent of Gross Domestic Product. In 
itself, it does not carry enough clout to stimulate macroeconomic growth and 
employment. The goal of high employment levels -  already a Treaty objec
tive -  is a responsibility which is clearly only complementary to national 
employment policies. But there is scope for a European contribution: firstly, 
through cooperation, as proposed by the European Commission in the new 
Employment Pact, applying active labour market policies, and implementing 
lower taxes on jobs; secondly, through the trans-European networks, with the 
proposal to modernize our transport and telecommunication infrastructures; 
thirdly, through the improvement of our research potential and the training 
and up-skilling of our workforces, and; fourthly, through restructuring and 
modernizing working methods, labour costs, the organization of labour in our 
society. The ideas are there and the plans are there. What is missing is the 
political will to transform the blueprint into reality.

The Florence European Council was yet another lost opportunity, in my 
view. At each of the summits I have attended, Essen, Cannes, Madrid, Torino 
and, most recently, Florence, the conclusions have paid lip-service to the
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problem of jobs and competitiveness; they ‘take note’ of the latest Commis
sion initiative, they take note of the Delors White Book, of the networks and 
of the Santer Employment Pact. Then six months later we see that nothing 
has happened. The proposals are quashed by the Finance Ministers, who will 
not countenance any extra resources for the projects. They are unwilling to 
accept the constraints of coordination on their national policies. And they 
find enough public and press support -  because they follow public opinion, 
instead of educating it. Florence failed again to reach agreement on financing 
trans-European networks; the billion ECUs needed was too much for the 
heads of government to agree to (remember the billion for tobacco every 
year). Yet at the same time, and after little discussion, a billion ECUs are 
released for the beef market to compensate for losses during the BSE crisis, 
caused mainly by the negligence over animal health in one of our Member 
States. The budget of the Union is to be used again as an emergency rescue 
service, to remedy the errors of the past; but it cannot be earmarked for mod
ernizing Europe’s infrastructures. The budget needs reform: we need to shift 
resources to the policies of the future.

Ill

In my view, the single currency is not primarily an instrument to promote 
political union. Perhaps it will help, but for me, monetary union and the 
creation of a single currency are part of the necessary modernization of the 
European economy. It is also a question of Europe’s self-determination. A 
single currency is necessary to realize the full potential of the internal 
market: to reduce costs, to maintain competitiveness. We have known for 
some time that the decisions by national governments on exchange rates are 
irrelevant when the speculative flows in the world markets amount to more 
than a thousand billion dollars per day! The decision was set down in the 
Maastricht Treaty. The Treaty has been signed, it has been ratified, and now 
it must be implemented. The Madrid Summit in December 1995 and then the 
Florence Summit in June 1996 confirmed the timetable, decided the name 
and set the scenarios. This means that on 1 January 1999 we will have a 
European currency and by 2002 you and I will carry Euros around in our 
wallets.

This is not some routine decision. The creation of a European Central 
Bank and the introduction of a single currency is the one decision taken since 
the War which will affect all our citizens, tangibly, in their pockets. As a 
Russian economist has said, ‘If they are creating a Central Bank, then it’s 
serious.’ It is unhelpful to talk about changing the convergence criteria 
agreed at Maastricht, and ratified in the Treaty. There would be no consensus 
on diluting or stiffening the criteria. The criteria are our guarantee that the
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new currency for Europe will be a strong one. Monetary stability for the 
whole of the European Union will be achieved if a new monetary system 
links those countries which make up the first group to use the single currency 
with those which do not. Competitive devaluations from non-participating 
countries would jeopardize the internal market. And the currency will remain 
a strong one, provided that the discipline expected from all prior to the intro
duction of a single currency is not thrown out the window afterwards. A sta
bility pact is important to maintain the strength of this currency.

But a reviewed monetary system, and a permanent pact for monetary 
stability, require no Treaty changes: they are the logical consequences of the 
Maastricht decisions. It is unhelpful to speculate now on which countries will 
qualify to join the currency in the first group in 1999. The decision is not for 
today. It is for the beginning of 1998. Talking about it today merely under
mines the efforts all our countries are making to qualify. I can only bear wit
ness to the absolute determination of all governments to qualify, as soon as 
possible. In the end, the text of the Treaty, the whole text and not just the 
figures, will be applied -  not some German interpretation of it.

It is more than unhelpful to link the single currency to job losses; it is a 
false link. It is not the Maastricht criteria which are causing all our govern
ments to cut spending. It is the survival of our economies and of our social 
systems in a fiercely competitive world which imposes budgetary restraint on 
us all. It is the global competition which makes it impossible to return to the 
Keynesian deficit spending of the 1930s or 1960s as a way of creating jobs. 
And I would point out that Europe’s eighteen million unemployed have lost 
their jobs in a Europe with fourteen currencies, not in a Europe with a single 
currency. I do not see that having separate francs, liras and deutschmarks has 
helped us create a single job.

It is unhelpful to talk about postponement. There is no perfect moment in 
the economic cycle. 1999 is a reasonable target date. Postponement would 
mean relaxing efforts to qualify. Postponement would mean that nobody (not 
financial markets, and not our citizens) would take a new date more seriously 
than the current one. Postponement would mean cancellation. There will be 
no second chance.

***

Citizens will only accept the new common currency when they can be sure 
that common action is also taken on other fundamental and crucial matters.

European unity cannot be constructed exclusively on the foundations of a 
monetary policy. It is also vital that we confront the environmental menace, 
that we pursue new possibilities for creating jobs, develop a common foreign 
and security policy, and fight against international organized crime.
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Unity must be built on political projects, which inspire people’s imagina
tion, instead of being drowned in hundreds of usefully detailed regulations 
and directives which harmonize this or that technical aspect of the internal 
market.

***

It is in relation to environmental action that our citizens expect most of 
Europe. It is environmental protection that Europe can best deliver. Pollution 
is not stopped by national boundaries. It does not respect national sovereign
ties. The damage that we have done to our seas, the Mediterranean, the North 
Sea and the Baltic Sea, poses a problem of a scale which none of our 
Member States acting alone can address. Let us put together proposals, with 
our partners, for an action programme to clean up Europe’s seas. This could 
catch the imagination of our people. Let us bring together the private and 
public sectors in this joint enterprise. And let us tackle the great problem of 
food hygiene. A few years ago, we experienced the scares of swine fever and 
of salmonella. Today it is BSE in Britain. Tomorrow, we will face risks to 
consumers from fish, from poultry and other meats, because we have 
changed the way we raise animals for human consumption, because we have 
treated herbivores like carnivores. It is our agro-industrial food production 
throughout Europe which can create the same crisis in each of our Member 
States. When man plays God with nature, mankind will be the loser. Europe 
must tackle this through an overhaul of the common agricultural policy 
(CAP), not to save money, but to save lives.

IV

It is now urgent that Europe be equipped with the means to carry out its new 
global responsibilities. The European Union is not and never will be a super
power with dreams of hegemony. Its highly decentralized institutional struc
ture guarantees this. Yet its historical links with every part of the globe, its 
own cultural diversity and its relative wealth means that Europe is uniquely 
placed to help shape the new world order. Those who think that the European 
Union can be an economic giant and remain a political dwarf may appear to 
be modest and realistic. Instead, they are being irresponsible. At the moment, 
no one knows who speaks for Europe abroad. Is it the Commission? Is it the 
Council Presidency, which is however currently almost invisible? Is it the 
Council Troika? A South African minister told me a few months ago that the 
Americans had warned them about the perils of negotiation with Europe: 
‘They say that they can’t negotiate because they don’t have a mandate; and
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when they agree on a mandate, they say that they have no scope for negotia
tion.’

Europe needs strong structures to carry through its foreign policy. Its 
institutions require their own analysis and expertise facilities. We need 
continuity and visibility for those who negotiate on our behalf. We need 
effectiveness in our decision-making. If every move on foreign policy is sub
ject to unanimity, we will never be a decisive and reliable partner in interna
tional relations. But, of course, everything depends on the political will of the 
Member States. Do they really wish to have a common foreign policy? 
Without such will, no institutional mechanism, no structural changes, can 
make our foreign policy efficient.

The test will soon be upon us. Dayton expires in December 1996. The 
agreements have brought a kind of peace to Bosnia after three years of civil 
war, and more than 50,000 deaths. And this happened in Europe, on the very 
borders of the Union. The ceasefire holds because of a huge IFOR presence. 
But a lasting peace is far from certain. The resentments, the hatred, the divi
sions remain. The war criminals are still at large. The elections, planned for 
September, do not in themselves bring a guarantee of peace. If the Americans 
withdraw on schedule, we cannot be optimistic that hostilities will not 
resume. Will Europe have the courage and the will to stay on, to see the 
crisis through? Or will we sit back, powerless, because the Americans have 
withdrawn? Public opinion will not understand if Europe does not show 
leadership in former Yugoslavia; keeping the peace, but also leading the 
reconstruction effort. Security and defence are sensitive questions in a Euro
pean Union which has Member States with different traditions and percep
tions. Four of our Member States have traditions of neutrality. I feel obliged 
to ask what sense this concept has in a Europe after the Cold War, and after 
the collapse of the old Soviet Union. Against whom are these countries 
neutral? A common security policy, backed by shared defence, is a necessary 
instrument of common foreign policy. It helps us to carry out our responsi
bilities in creating a zone of stability for the whole continent. I welcome the 
Swedish/Finnish initiative to strengthen the Union’s common foreign and 
security policy and to take part in ‘Petersberg’-type actions. And I welcome 
the conclusions of the recent NATO ministerial meeting, which recognizes 
the scope for a certain autonomy of European action, in a NATO framework. 
But I would invite those concerned to face the full consequences of what 
they are seeking: efficient decision-making, moves towards common defence 
and all that entails, integration of the Western European Union in the 
Union’s Treaty in a step-by-step manner.
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Assisting those who have emerged from a dark era of totalitarian dictatorship 
to institute reforms, to strengthen democracy and to modernize their 
economies is a mission on a heroic scale. It is an occasion for restating the 
principles of solidarity on which the European Community was initially 
founded. The prospect of the European Union becoming a Union for all those 
in Europe who wish, and are able, to join, is an exciting project. And it corre
sponds to the self-interest of all our Member States. The gradual spread of 
prosperity to Eastern and Central Europe helps the economy of all the 
Member States. Conversely, if we fail to provide backing for economic and 
political reform in the new democracies, the consequences will not just be 
felt in the cities and towns of Eastern Europe. A tidal wave of international 
crime, drug trafficking, and clandestine immigration will sweep over us all 
and threaten the security, stability and ultimately, the democracy of the 
Member States of the Union. Either we export our stability, or we import 
their instability.

The prize of enlargement may be great, but the political price must not be 
too high. If the price is the dissolving of the Union into a loose, free-trade 
zone, without common policies, without solidarity, without efficient institu
tions, then the price will be too high -  because it would not only destroy the 
construction of Europe which has, for fifty years, delivered security, welfare 
and solidarity to the Member States, but also because Poland, Hungary, the 
Czech Republic and others want to join a Union that works, not a foundering 
enterprise. This is why we have to reform the Union, through Treaty 
changes. We have to adapt and reform the cornerstone policies of the Union, 
the common agricultural policy, the structural funds, and the Union’s own 
budget. And the applicant countries must move further along the road of 
political and economic reform. The next enlargement is different in both 
scale and quality from previous enlargements. The Union and the next 
Member States need time to prepare. It is plainly irresponsible for ministers 
of governments of Member States to hold out the year 2000 as the date for 
the next enlargement. But holding out any target year for enlargement -  
whether it be 2002, or 2005, or any given year -  is equally irresponsible 
because it could encourage a relaxation of efforts to reform and adapt, both 
here and in the applicant states. We should keep to what we know; negotia
tions will begin six months after the end of the Intergovernmental Confer
ence, which means in spring 1998. We should then make a concerted effort 
to ensure that those negotiations are a success -  and to pave the way for the 
Union to enlarge without foundering.
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We will not succeed in restoring public faith in Europe, unless the policies of 
the Union are seen by the people as being relevant. But the reform of the 
institutions is not seen as relevant. Yet, there will be no success without 
institutional reform. This is what the Intergovernmental Conference has to 
focus on: to make the Union of fifteen Member States more effective and 
more coherent. Any substantial reform of the Treaty requires the unanimous 
agreement of all fifteen governments, of all national parliaments, and, in 
probably half a dozen cases, of electorates through national referendums. We 
have to accept that the Treaty reform can only be a limited one. Europe is, 
and will remain, a Union of Member States: not a superstate or a federation 
(at least not in the sense used by the British). In our European Union, all fun
damental decisions will be taken by the Member States. They retain the 
competence to decide about the competences of the Union. Member States 
will continue to decide on Treaty changes, or new resources, or on Article 
235 of the Treaty.

Nor, in the main, does the Union need new competences: although some 
of its responsibilities, such as overemployment, should be reinforced. The 
different references to employment should be consolidated: this would give 
an important signal. New processes of coordination of national economic and 
employment policies should be developed and employment made the first 
criterion for the structural policies of the Union. This is true equally for envi
ronmental policy. I continue to believe, however, that changes to the Treaty 
must be substantial. We need to make the Union more efficient, more demo
cratic, and more open. We need it to work better.

At the moment, more than one hundred items of delayed legislation dis
play Europe’s overriding need to drop the unanimity requirement for ordi
nary Union business. In just four weeks, the United Kingdom government 
blocked around ninety decisions or legislative acts: from major decisions like 
the Draft Regulation to protect the financial interests of the Community to 
detailed internal market legislation like a proposal for VAT harmonization 
for cut flowers. In the Union, conflicts arise often enough. Spain fights hard 
for its fish; the French are contentious over the CAP; the Germans and the 
Dutch argue about the budget or on trade issues. Sometimes, they make a 
link between one issue and another. The Spaniards made their agreement to 
Swedish, Finnish and Austrian enlargement dependent on approval for 
increased structural funds. The French threatened to veto the decision on the 
number of members of the European Parliament, if Parliament delayed sign
ing a contract for a new building in Strasbourg. These incidents, rare enough, 
jeopardize the smooth running of the Union. But the United Kingdom’s 
government went much further. They sought to immobilize the Union at a 
time when the need to act has never been greater. This is worse than ‘the
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empty chair’. When a Member State blocks not only measures it opposes, but 
also those it supports, this goes far beyond the acceptable bounds of 
behaviour. And for what? The British beef crisis is a crisis ‘made in Britain’, 
not ‘made in Brussels’. The crisis broke out not because of a Commission 
decision in Brussels, but because of a ministerial statement in Westminster -  
and because Britain abandoned high standards of animal hygiene. A political 
decision by governments will not restore their confidence. Consumers will 
only trust beef if scientific evidence provides reasonable proof that it is safe.

The other fourteen Member States were, quite rightly, careful in their 
response. Appeasement in the face of blackmail always leads to further 
blackmail. If the Union had overridden scientific objections to lift the 
worldwide ban on beef exports prematurely through a political compromise, 
it would have given a signal to all Member States that in this Union black
mail pays. Their own domestic opinion would expect nothing less. If in a 
Union of fifteen, one Member State can bring the Union to a halt, how vul - 
nerable we will be in a Union of twenty or more Member States. Before the 
beef crisis, majority voting in the Union for routine business was desirable. 
Now the British government has shown us that it has become an absolute 
necessity. Flexibility is necessary. Flexibility can enable countries to come 
on board for certain policies, at different times, according to their capacity. 
But flexibility cannot paper over a fault line between fourteen governments 
and one other, which for domestic reasons decides to play the anti-European 
card. The problem of the United Kingdom government, with its strong Euro- 
phobic, not Eurosceptic element, cannot be resolved by imaginative drafting 
of Treaty clauses or by fanciful institutional gadgets. It is a basic political 
problem which must now be confronted. And we should be wary of writing 
into the Treaty more permanent exemptions and derogations which weaken 
the Union’s capacity to act in order to deal with a problem, and, indeed, a 
government, which may prove to be short-lived. If flexibility means coun
tries moving forward, on the same track, even if at different speeds, this can 
mean progress. But if flexibility means generalized permanent opt-outs, it 
would be the precursor to dismantling the Union.

***

When decisions in Council are taken by majority, national parliaments can 
no longer hold their ministers fully to account. It is because of this that we 
want the European Parliament to share fully in the decisions, through posi
tive co-decision on equal footing with the Council. Democratic scrutiny 
means parliamentary control over texts proposed by the executive, and the 
right to improve legislation by means of amendment. If national parliaments 
in fifteen Member States each start to amend Commission proposals, we will 
never see final approved texts. This primary parliamentary function -  im-
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proving legislation -  can only be undertaken by the European Parliament. 
We do not want a European Parliament with exclusive decision-making 
powers, shaped according to the competences of our national parliaments. 
Rather, we need a Union which takes decisions with a double legitimacy -  
with the backing of a qualified majority of Member States, represented by 
their governments, and a majority of the directly-elected European Parlia
ment. There is no battle pitching the European Parliament against national 
parliaments. There is scope for an objective alliance between parliamen
tarians, national and European: national parliaments should be responsible 
for all the basic decisions about the future direction of the Union and should 
make their respective governments accountable, while the European Parlia
ment should concentrate on its duty to improve Union legislation, and, more 
broadly, make Brussels accountable. It is a joint battle for parliamentary 
democracy. There are some who say that European citizens do not feel that 
their representatives in the European Parliament represent them in the same 
way as their national members of parliament in national parliaments, and that 
therefore the European Parliament cannot represent the people on decisions 
in the Union. It is a mistake to have imagined that the European Parliament 
would be simply a national parliament but on a grander scale. The Parliament 
functions differently from our national counterparts. A multi-language, 
multicultural, parliament with scores of national parties in its ranks, cannot 
be a copy of any national parliament. It cannot aspire to the place held by 
national parliaments in the political affections of citizens. But we can exer
cise control on the Commission. We can improve legislation. We can provide 
a voice for our citizens. We can provide a forum for the European peoples in 
all their great diversity. We can, and we do, better and better.

***

Strengthening the European Parliament alone is not sufficient to bring 
democracy to the European Union. But without a stronger European Parlia
ment, the Union will not be democratic. An enhanced role for Parliament is 
one way of achieving greater openness in the Union. I am not convinced that 
openness can always be equated with television crews circulating at Council 
meetings. If you open up Council deliberations to the press, you can end up 
with ministers making statements just for the gallery, with the real negotia
tions going underground. Openness is best achieved through enhancing 
public understanding and awareness of the decision-making process. At the 
moment, no one knows who decides what, when, and how, in Brussels. The 
twenty-two different decision-making procedures -  and I am not even count
ing the budget -  have made the way Brussels works seem like a secret soci - 
ety. Only academics, at the frontiers of institutional technology, can hope to
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understand what goes on. Parliament’s view, shared now by many govern
ments, is that the number of procedures should be reduced basically to three;

codecision, for legislation, particularly where qualified majority voting 
applies, for all areas covered by the first pillar;

-  parliamentary assent, for matters still decided by Council, unanimously; 
that is, for Treaty changes, enlargement, international agreements, 
increases in own resources, Article 235 decisions, and for those ques
tions remaining in the Third pillar;

-  consultation and information, for questions of foreign policy -  the tradi
tional preserve of the executive.

A simpler Treaty, with clarity as to who decides what, is the best means of 
overcoming the bureaucratic remoteness which most of our citizens perceive 
as the characteristic of the Union. Then, of course, we should seek fuller dis
closure, access to documents, information about the way decisions are taken 
in Council: but the key to openness is transparency in the text of the Treaty 
itself.

***

Decision-making in the first pillar should be improved along those lines; 
more majority voting, extension of co-decision, and more openness. But it is 
in relation to the third pillar -  cooperation in Justice and Internal Affairs -  
that we see how inadequate decision-making structures can thwart progress. 
The balance sheet for the third pillar is practically blank. After three years, a 
handful of conventions on minor aspects of cooperation on, for example, 
asylum issues have been approved in principle, but none in practice have 
been ratified. It is essential that the Intergovernmental Conference should 
recognize the limits to intergovemmentalism. The regulatory aspects of co
operation on Justice and Home Affairs, should be transferred to the first pil
lar, for normal Union decision-making, particularly for asylum questions and 
for immigration from third countries.

The grid-lock will not be overcome by a purely institutional approach. 
There is a problem of political will here, as elsewhere. The fact that it took 
three years to overcome the hurdles to set up EUROPOL, which will now 
have to be approved by all national parliaments, and that the Schengen 
agreements are still not in force between the countries that agreed to them 
years ago are signs that Member States, and Home Affairs Ministries in par
ticular, are not yet prepared to cooperate fully in Europe. Yet, the public 
desire for action by the Union is perhaps greatest in this area -  to combat 
drug trafficking, trans-frontier fraud, and crime, insecurity on our streets, 
clandestine immigration. A strong and effective justice and internal policy
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for the Union is vital to public acceptance of the Union and, in the final 
score, to the future of the internal market itself.

***

It is too early to judge the performance of the Intergovernmental Conference, 
which began its work in Turin, at the end of March. The IGC is better pre
pared than previous conferences. Parliament is more closely involved with 
the Intergovernmental Conference than in the past. Our own position is clear, 
and enjoys support, on the main issues, from a majority of governments. If 
the IGC fails to make progress, it is not just Treaty revision which will 
suffer. If we cannot deepen the Union, we will not widen it. If we cannot 
strengthen the political dimension of European cooperation, we cannot 
expect our citizens to accept a single currency.

It is possible to discern the outline of a compromise on most of the main 
issues: extending majority voting with, in parallel, co-decision for the 
Parliament; moving some of the third pillar questions to the Community 
decision-making framework; strengthening common foreign and security 
policy through some majority voting; and greater visibility and continuity. 
The fourteen must give a signal to the United Kingdom of their determina
tion to proceed. The future of the Union must not be held to ransom because 
of splits in the British government, or because of crude anti-Europeanism in 
British newspapers owned by Americans, Canadians or Australians. The 
fourteen must not allow the British problem, which can only be solved by 
elections in Britain which have to take place in the next ten months, to lower 
their ambitions for the Intergovernmental Conference and for the future of 
the Union.

VI

A successful European Union must be built on a certain European identity. 
Can there be a real European identity? Europeans do not feel that they 
‘belong to Europe’, in the way that the French belong to France, or the Ital
ians to Italy. When the tuna war broke out between Spain and Canada, the 
Scottish and Cornish fishing fleets sported the maple leaf, not the Spanish 
flag -  let alone the European flag. When Italy plays Brazil in the World Cup, 
I think we can guess who the Portuguese will be supporting. European sym
bols cannot create a European identity, as though by magic. Do you think my 
fellow citizens in Duisburg, people in Madrid, or Marseilles, or Goteborg 
care about what in the Treaty is called ‘European citizenship’? A European 
passport was produced, but border controls still remain. A European anthem 
was chosen, but this does not make Europe speak with one voice. The truth
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of the matter is that there is not one European people, but many European 
peoples. There is not one European language, but a plethora of tongues. 
There is not one European culture, but a richness of European cultures, expe
riences, traditions, history. We should not search for a European identity 
modelled on national identities. European citizenship is not about Europeans 
belonging to Europe, but of Europe belonging to Europeans. European iden
tity is about shared values. Do we have to be French to believe in human 
rights? Do we have to be Swedish to share the principle of sustainable devel
opment and ecological responsibility? Do we have to be German or Italian to 
share the value of social justice as the basis for economic competitiveness? 
Germans, French, Basque, Scottish, Italian men and women come together in 
a polity on the basis of shared values. Above all, there is a European way of 
life. In Europe, uniquely, we have found a balance between the market -  
freedom of the market and power of the market -  and social protection. In all 
our Member States, we have developed social systems, based on access to 
health and welfare for all our citizens. We have a European consensus on the 
role and duties of public authorities, of government. In all Member States we 
are searching for this unique balance between individual freedom and collec
tive responsibility. Those shared values, and the gradual development of a 
European public opinion, can in turn lead to a European identity, based not 
on homogeneity but on diversity; not on uniformity but on tolerance. Then 
Europeans will feel that they belong to Europe -  not instead of belonging to 
Italy, or to Greece, or to Bavaria, or to the Netherlands, but as well.

A European identity is not a substitute for national identity, nor can it 
replace regional or local identities. European identity is complementary to 
the sense of belonging we already have with our country, our region, our 
town, our local community. European identity makes positive nationalism -  
pride in one’s country -  both more complete and of more value. Nations 
alone can no longer deliver. They can no longer match people’s aspirations. 
But powerlessness undermines community and faith in the nation and institu
tions. It is through common institutions and common policies that the Euro
peans can best regain control over their lives, in a global economy, and in the 
face of the great challenges to our environment, to security and to peace for 
all people in Europe. To face the power of global forces, our great chance for 
self-determination is a United Europe. I refute the psychosis of failure and 
pessimism which bedevils Europe. We should not seek to scare our citizens 
with the consequences of failure. We should excite and enthuse them with 
the prospects for success. European Union is about empowerment. European 
Union is about enabling the Europeans to regain control of their destiny. It is 
about rebuilding faith in public authority, in the community, in the nation, 
and in Europe. In a world of constant change, reinventing Europe is the key 
to its lasting success.
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Le titre de ma conférence est «Le pouvoir judiciaire de la Communauté 
européenne au stade actuel de l’évolution de l’Union». En choisissant ce titre, 
j ’ai voulu souligner que, si la Communauté européenne et son évolution sont 
désormais indissociablement liées à l’ensemble caractérisé dans le traité de 
Maastricht comme l’Union européenne -  dont elle constitue le noyau dur -  le 
pouvoir judiciaire, lui, ne se voit reconnaître un rôle institutionnel éminent 
qu’à l’intérieur du seul pilier communautaire, à l’exclusion, pour l’essentiel, 
des deux piliers intergouvemementaux.

Il me semble donc plus approprié de parler du pouvoir judiciaire de la 
Communauté européenne que du pouvoir judiciaire de l’Union européenne, 
ce qui correspond d’ailleurs à la dénomination de l’institution que j ’ai l’hon
neur de présider. Cette dernière est la seule parmi les institutions de l’Union 
européenne qui continue à se présenter systématiquement comme «Cour de 
justice des Communautés européennes», et ce non seulement dans un cadre 
rigoureusement juridique, mais de façon générale.

Peut-être cette approche vous paraîtra-t-elle un peu démodée -  un signe 
de l’esprit conservateur des juges -  mais, pour ma part, il me semble qu’elle 
est de nature à rendre compte au mieux de la réalité du pouvoir judiciaire au 
stade actuel de l’évolution de l’Union européenne.

En parlant du pouvoir judiciaire, je fais évidemment référence non seule
ment à la Cour de justice et au Tribunal de première instance, mais aussi à 
l’ensemble des juridictions nationales de tous les Etats membres, qui sont les 
juges de droit commun dans l’application du droit communautaire.

En effet, le pouvoir judiciaire dans la Communauté apparaît distribué 
entre les organes juridictionnels communautaires, d’une part, et les juges 
nationaux chargés d’appliquer le droit communautaire à l’intérieur de leur 
sphère de compétence territoriale et fonctionnelle, d’autre part. Car dès son 
origine, la Communauté a été dotée d’une organisation judiciaire basée sur le 
principe de subsidiarité, même si ce principe n’a été explicitement reconnu 
que par le traité sur l’Union européenne signé à Maastricht le 7 février 1992.

Il y a en effet subsidiarité en ce sens que les organes juridictionnels de la 
Communauté n’ont été chargés que des compétences qui ne pouvaient être 
exercées utilement par les juridictions nationales.

Aujourd’hui, je souhaite commenter devant vous l’état actuel du pouvoir 
judiciaire dans la Communauté. Pour ce faire, j ’aborderai successivement 
trois aspects qui me paraissent particulièrement significatifs: premièrement, 
la position institutionnelle de la Cour de justice et notamment son rôle consti
tutionnel; deuxièmement, le modèle d’organisation de la juridiction commu-
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nautaire, fondée désormais sur deux juridictions, la Cour de justice et le 
Tribunal de première instance; enfin, troisièmement, le rôle des juridictions 
nationales dans la mise en œuvre judiciaire du droit communautaire.

Je voudrais exprimer également quelques réflexions sur les perspectives 
d’évolution du pouvoir judiciaire communautaire.

I. La position institutionnelle de la Cour de justice et son 
rôle comme Cour constitutionnelle

Il est reconnu que la force de la construction communautaire repose large
ment sur le droit, dont le respect est assuré par un pouvoir juridictionnel dis
posant des compétences nécessaires pour s’acquitter de sa tâche.

Le rôle du juge communautaire est défini à l’article 164 du traité insti
tuant la Communauté européenne, qui prévoit que la Cour de justice assure le 
respect du droit dans l’interprétation et l’application du traité.

Si la Cour de justice a pu apporter une importante contribution à la conso
lidation de la Communauté européenne en tant que communauté de droit, 
ainsi qu’au progrès du processus d’intégration, c’est sans conteste grâce à 
une position institutionnelle solide. Cette dernière ne peut être entièrement 
assimilée à aucun modèle juridictionnel traditionnel, de la même façon, 
d’ailleurs, que le droit communautaire ne peut être réduit à aucun des 
modèles classiques de système juridique international ou national.

Bien que la Cour de justice ait indubitablement un caractère international, 
elle présente en effet des différences par rapport aux divers modèles de 
justice internationale que nous connaissons, comme celui de la juridiction 
internationale permanente qui est incarné par la Cour internationale de 
justice.

A cet égard, on relèvera avant tout le caractère obligatoire que revêt la 
juridiction de la Cour de justice à l’encontre des Etats membres de la 
Communauté, sans aucune exigence additionnelle de consentement et sans 
aucune possibilité de limitation ou de réserve.

D’un autre côté, la Cour de justice ne peut non plus être entièrement 
identifiée à aucun modèle juridictionnel national.

Ainsi, l’influence du modèle de droit national de la juridiction administra
tive sur l’organisation du contrôle de légalité exercé par la Cour, est évidente, 
mais ce contrôle de légalité est en même temps associé à une fonction de 
contrôle de constitutionnalité qui, dans les droits nationaux, s’exerce d’habi
tude séparément.

La fonction de la Cour de justice comme Cour constitutionnelle de la 
Communauté mérite d’être spécialement soulignée, étant donné qu’elle a 
notamment pris un poids de plus en plus important dans les années récentes.
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J’aimerais clarifier à cet égard que la caractérisation de la Cour de justice 
en tant que Cour constitutionnelle ne repose pas seulement sur l’analogie 
entre les traités constitutifs et la Constitution. Certes, une telle similitude a 
été soulignée non seulement par la doctrine, mais aussi par la Cour elle- 
même, qui, à maintes reprises, a qualifié le traité de charte constitutionnelle 
de base et qui, surtout, a souvent interprété les traités avec des méthodes plus 
constitutionnelles qu’internationales.

Mais, au-delà de cette analogie entre les traités et la constitution, certaines 
des fonctions juridictionnelles qui incombent à la Cour s’apparentent à celles 
qui sont propres aux Cours constitutionnelles nationales.

Il en est ainsi notamment du contrôle de la conformité avec les traités du 
droit communautaire dérivé, de la garantie de l’équilibre institutionnel, de la 
délimitation des compétences entre la Communauté et ses Etats membres, de 
la protection des droits fondamentaux et du contrôle préventif de la confor
mité avec les traités des accords de la Communauté avec des tiers.

Avant de formuler quelques commentaires sur ces fonctions constitution
nelles, j ’aimerais souligner qu’il ne s’agit pas de fonctions juridictionnelles 
constitutionnelles au sens formel, car elles sont exercées à travers des voies 
procédurales diverses qui n’ont pas une nature exclusivement constitution
nelle, mais qui sont également destinées à la réalisation de fonctions d’un 
autre genre.

A. Le contrôle de la constitutionnalité du droit communautaire dérivé

Le contrôle de la conformité avec les traités du droit communautaire dérivé 
s’exerce à travers le recours en annulation prévu à l’article 173 du traité CE, 
à travers l’examen préjudiciel de la validité des actes des institutions de la 
Communauté prévu à l’article 177 et enfin via le contrôle incident de la 
légalité des normes générales prévu à l’article 184.

Le fait que le «contrôle de légalité» prévu dans ces dispositions est conçu 
comme un contrôle de constitutionnalité apparaît clairement dans l’arrêt Les 
Verts, 1 dans lequel la Cour de justice, à partir du texte de l’article 173 du 
traité -  qui à ce moment-là, prévoyait seulement un contrôle de la légalité des 
actes du Conseil et de la Commission -  a déclaré que les actes du Parlement 
européen produisant des effets juridiques à l’égard de tiers étaient également 
sujets à un tel contrôle. Cette conclusion était en effet principalement basée 
sur la considération que «la Communauté économique européenne est une 
communauté de droit en ce que ni ses Etats membres ni ses institutions 
n’échappent au contrôle de la conformité de leurs actes à la charte constitu
tionnelle de base qu’est le traité.»

1 Affaire 294/83, Les Verts c. Parlement, arrêt du 23 avril 1986, Rec. 1339.
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B. L’équilibre institutionnel

En second lieu, la garantie de «l’équilibre institutionnel» -  notion qui a dans 
le système communautaire une signification semblable à celle de la division 
des pouvoirs dans les Etats membres et qui a été utilisée dans la jurispru
dence de la Cour dès les premières années du traité CECA -  a une grande 
importance dans les conflits institutionnels, lesquels ont occupé de plus en 
plus la Cour dans les dernières années.

La résolution des conflits institutionnels n’est pas liée à une voie de 
recours spécifique mais est abordée à l’occasion de recours en annulation ou 
en carence, ce qui montre comment des voies procédurales inspirées du 
modèle du contentieux administratif national peuvent être utilisées de façon 
efficace pour l’exercice d’une juridiction de type constitutionnel.

Sont particulièrement significatifs à cet égard les conflits relatifs à la base 
juridique des actes communautaires. En effet, dans un système de compé
tences d’attribution, le choix de la base juridique des actes entraîne d’impor
tantes conséquences juridiques, dès lors que ce choix détermine l’organe ou 
les organes compétents, les modalités d’adoption de l’acte (unanimité, 
majorité simple ou majorité qualifiée au sein du Conseil), ainsi que la 
nécessité éventuelle (et les modalités) de l’intervention du Parlement 
européen.

Le contentieux interinstitutionnel sur la base juridique des actes commu
nautaires s’est développé à partir de l’affaire dite des préférences générali
sées, tranchée par l’arrêt du 26 mars 1987.2

Dans son action devant la Cour introduite sur base de l’article 173, la 
Commission contestait uniquement la base juridique des deux règlements du 
Conseil établissant les conditions d’un système de préférences généralisées 
pour l’année 1986, sans attaquer le contenu des règlements en cause. Le 
Conseil exprima des doutes quant à la recevabilité de l’action de la Commis
sion dès lors qu’il n’existait pas de véritable litige sur le fond de l’affaire.

A cet égard, la Cour se borna à relever que l’article 173 du traité donne à 
la Commission et à tout Etat membre le droit de contester, par un recours en 
annulation, la légalité de tout règlement du Conseil, sans que l’exercice de ce 
droit soit conditionné par la justification d’un intérêt pour agir.

Dans ses conclusions, l’avocat général Lenz mit en exergue la nature 
constitutionnelle de cette affaire. Il attira l’attention sur le fait que dans les 
systèmes légaux de l’Allemagne, de l’Espagne, de la France et de l’Italie, qui 
disposent de cours constitutionnelles, un conflit de compétences portant sur 
l’étendue des droits et obligations des institutions étatiques constituait une

2 Affaire 45/86, Commission c. Conseil, arrêt du 26 mars 1987, Rec. 1493.
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controverse juridique, et que ces affaires devaient être déférées aux cours 
constitutionnelles.3

L’arrêt bien connu rendu par la Cour dans l’affaire Tchernobyl4 s’inscrit 
également dans la perspective de la garantie de l’équilibre institutionnel.

Dans cet arrêt, la Cour de justice a, par voie jurisprudentielle, reconnu au 
Parlement européen une légitimation active pour attaquer les actes du 
Conseil, légitimation limitée aux moyens nécessaires pour la défense de la 
compétence propre du Parlement. La Cour, qui, moins de deux années aupa
ravant, dans un arrêt relatif à la «comitologie», avait considéré que les dispo
sitions applicables en leur état actuel ne lui permettaient pas de reconnaître 
une légitimation active au Parlement européen par la voie jurisprudentielle, 
rectifia ainsi sa propre jurisprudence sur base d’une motivation axée sur sa 
propre fonction en tant que garante de l’équilibre institutionnel au sein de la 
Communauté.

Il est intéressant de constater que le traité de Maastricht sur l’Union 
européenne a ensuite consacré expressément la légitimation active du Parle
ment européen dans des termes repris de cette jurisprudence et a accordé une 
légitimation comparable -  c’est-à-dire dirigée vers la défense de ses compé
tences propres -  à la future Banque centrale européenne ainsi que, durant la 
seconde phase de l’union économique et monétaire, à l’Institut monétaire 
européen. La fonction de la Cour en tant que garante de l’équilibre institu
tionnel a été ainsi confirmée et renforcée.

C. La délimitation des compétences entre la Communauté et les Etats 
membres

En troisième lieu, et encore plus clairement qu’en relation avec les conflits 
institutionnels, la nature constitutionnelle de la juridiction de la Cour de 
justice apparaît quand on se réfère à la délimitation des compétences entre la 
Communauté et ses Etats membres.

Il s’agit certainement d’une des caractéristiques les plus marquantes du 
système juridique communautaire: il n’est pas loisible aux Etats membres de 
déterminer de façon unilatérale ou même collectivement -  si ce n’est en 
amendant les Traités constitutifs -  l’étendue des compétences qu’ils ont 
conférées à la Communauté, puisque les conflits de compétence entre les 
Etats et la Communauté sont soumis à la juridiction de la Cour.

Cette fonction s’exerce au travers des procédures en manquement, des 
questions préjudicielles, des recours en annulation (introduits principalement 
par les Etats membres contre des actes du Conseil, normalement en relation

3 Rec. 1987,1506.
4 Affaire C-70/88, Parlement c. Conseil, arrêt du 22 mai 1990, Rec. 1-2041.
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avec le choix de la base juridique) ainsi que des avis dont il est question à 
l’article 228 du traité CE.

On a parfois dit que, dans de telles affaires, la Cour avait tendance à 
trancher en faveur de la compétence communautaire et que, ce faisant, elle 
agissait comme le moteur d’une intégration de type fédéraliste. Je ne partage 
pas cette opinion. Certes, pendant de longues années la Communauté a été la 
partie la plus faible dans de tels conflits et à ce titre elle avait besoin d’être 
davantage protégée que les Etats membres. Mais la Cour n’hésite pas à 
rejeter une compétence communautaire lorsqu’elle considère qu’une matière 
donnée relève de la compétence des Etats membres. Je pense par exemple à 
des affaires dans lesquelles la Cour s’est clairement démarquée des argu
ments de type «intégrationniste» de la Commission, à savoir son avis sur 
Y Accord OMC5 et l’arrêt rendu dans l’affaire Allemagne c. Commission sur 
la politique de l’immigration.6

Dans son avis relatif à la compatibilité de l’Accord OMC avec le traité, la 
Cour a rejeté l’argument de la Commission selon lequel la Communauté 
devait être seule compétente pour conclure des accords multilatéraux sur le 
commerce des biens, services et droits de la propriété intellectuelle. La Cour 
a considéré au contraire que la Communauté n’avait une compétence exclu
sive que pour conclure des accords sur le commerce des produits et que la 
compétence pour conclure des accords sur les services et la propriété intellec
tuelle était partagée entre la Communauté et ses Etats membres. Dans le 
cadre de cet avis, la Cour insista sur le fait qu’une simple pratique antérieure 
ne pouvait servir de base pour justifier l’attribution de nouvelles compétences 
aux institutions.

Dans l’affaire Allemagne e.a. c. Commission, plusieurs Etats membres 
introduisirent une requête en annulation à l’encontre d’une décision de la 
Commission établissant une procédure de communication préalable et de 
consultation relative aux politiques d’immigration des Etats membres à 
l’égard des pays tiers.

La Cour accueillit partiellement la requête dans la mesure où la promotion 
de l’intégration culturelle des travailleurs immigrants de pays tiers ne relevait 
pas de la compétence de la Commission prévue à l’article 118.

A mes yeux, c’est donc davantage comme «gardienne de la constitution» 
que comme «moteur de l’intégration» que la Cour devrait être décrite.

La compétence exclusive de la Cour de justice pour décider les conflits de 
compétences entre la Communauté et les Etats membres a été mise en cause

5 Avis 1/94 du 15 novembre 1994, Rec. 1-5267.
6 Affaires 281, 283 à 285 et 287/85, Allemagne e.a. c. Commission arrêt du 9 juillet 1987 

Rec. 3203.
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par la Cour constitutionnelle fédérale allemande, le Bundesverfassungs - 
gericht, dans son arrêt bien connu sur le traité de Maastricht.7

La Cour constitutionnelle se considère en effet compétente pour contrôler 
si des mesures normatives adoptées en vertu du traité par les institutions 
communautaires dépassent les limites des droits souverains qui leur ont été 
transférés conformément à la constitution allemande. Si la Cour constitution
nelle allemande devait conclure que les institutions communautaires auraient 
débordé le cadre de leurs pouvoirs, elle considère que les actes en cause ne 
seraient pas obligatoires dans le domaine de la souveraineté allemande.

Il y a des éléments pour espérer que l’arrêt sur le traité de Maastricht de la 
Cour constitutionnelle allemande ne doit pas être compris en ce sens que 
cette dernière envisagerait de contrôler systématiquement les actes commu
nautaires, et notamment ceux dont la validité aurait été déjà examinée par la 
Cour de justice. En effet, une telle démarche constituerait un empiétement sur 
le pouvoir de la Cour de justice et une atteinte grave à l’application uniforme 
du droit communautaire dans l’ensemble des Etats membres.

On peut plutôt espérer que cet arrêt doit être compris comme une réaffir
mation de la réserve de contrôle constitutionnel pour la situation hypothé
tique où il devrait y avoir un conflit radical entre des règles du droit commu
nautaire et des principes constitutionnels fondamentaux.

A mon avis, au stade actuel de l’évolution du droit communautaire, il n’y 
a pas de solution logiquement satisfaisante pour un tel conflit, qui, au demeu
rant, est hautement invraisemblable, pour ne pas dire impossible, compte tenu 
du fait que les valeurs constitutionnelles des Etats membres sont incorporées 
dans le droit communautaire par la voie des principes juridiques généraux 
communs aux systèmes juridiques des Etats membres.

Un point particulier de l’arrêt de la Cour constitutionnelle allemande 
mérite un bref commentaire. Il s’agit de l’affirmation selon laquelle il y aurait 
eu dans le passé une extension dynamique du domaine d’application des 
traités sur la base d’une application généreuse de l’article 235.

A cet égard, il convient de souligner que, si application généreuse de 
l’article 235 il y a eu, ce que je n’aimerais ni confirmer ni contester, celle-ci 
n’a certainement pas été le fait de la Cour de justice, qui n’a jamais été saisie 
d’une demande visant à établir que la Communauté aurait outrepassé les 
pouvoirs qu’elle détient en vertu de l’article 235.

En fait la Cour s’est prononcée récemment dans un sens plutôt restrictif 
sur l’application de cet article dans son avis, émis le 29 mars 1996, sur la 
compatibilité de l’adhésion de la Communauté européenne à la Convention

7 Arrêt du Bundesverfassungsgericht du 12 octobre 1993, 2 BvR 2134/92 et 2159/92, 
BVerfGE 89, 155 = EuGRZ (1993) 429.
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européenne de protection des droits de l’homme et des libertés fondamen
tales. 8

Dans cet avis, la Cour a considéré que l’article 235 ne pouvait constituer 
un fondement suffisant pour une opération telle que l ’adhésion de la 
Communauté à la Convention européenne des droits de l’homme, car une 
telle adhésion aurait une envergure constitutionnelle et ne saurait donc être 
réalisée sans une modification préalable du traité.

En ce qui concerne l’article 235, la Cour a notamment relevé que:

L’article 235 vise à suppléer l’absence de pouvoirs d’action conférés expressé
ment ou de façon implicite aux institutions communautaires par des dispositions 
spécifiques du traité, dans la mesure où de tels pouvoirs apparaissent néanmoins 
nécessaires pour que la Communauté puisse exercer ses fonctions en vue d’attein
dre l’un des objets fixés par le traité.
Faisant partie intégrante d’un ordre institutionnel basé sur le principe des compé
tences d’attribution, cette disposition ne saurait constituer un fondement pour 
élargir le domaine des compétences de la Communauté au-delà du cadre général 
résultant de l’ensemble des dispositions du traité, et en particulier de celles qui 
définissent les missions et les actions de la Communauté. Elle ne saurait en tout 
cas servir de fondement à l’adoption de dispositions qui aboutiraient en substance, 
dans leurs conséquences, à une modification du traité échappant à la procédure 
que celui-ci prévoit à cet effet.

D. Le contrôle préventif de la constitutionnalité des accords de la
Communauté avec des tiers

La Cour est également compétente pour formuler des avis sur la compatibilité 
avec le traité d’accords que la Communauté envisage de conclure avec un ou 
plusieurs Etats tiers ou organisations internationales.

Ces avis, qui représentent un véritable contrôle préventif de constitution
nalité, peuvent d’ailleurs avoir pour objet non seulement la question de la 
compatibilité matérielle d’un projet d’accord avec le traité mais aussi le 
contrôle de la compétence de la Communauté et des institutions communau
taires pour la conclusion d’un traité déterminé.

Comme exemples récents d’avis de la Cour, on citera les avis 1/91 et 1/92 
sur la compatibilité avec le traité du projet d’accord relatif à l’Espace 
économique européen,9 l’avis 1/94 sur la compétence de la Communauté 
pour conclure l ’accord constitutif de l ’Organisation mondiale du 
commerce,10 ainsi que l’avis 2/94 sur la compatibilité de l’adhésion de la

8 Avis 2/94 du 28 mars 1996, Rec. 1-1759.
9 Avis 1/91 du 14 décembre 1991, Rec. 1-6079; avis 1/92 du 10 avril 1992, Rec. 1-2821.
10 Supra note 5.
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Communauté européenne à la Convention européenne de protection des 
droits de l’homme et des libertés fondamentales.11

E. La protection des droits fondamentaux

Ce dernier avis illustre également la nature constitutionnelle de la juridiction 
de la Cour de justice dans la mesure où il s’inscrit dans une jurisprudence qui 
place le respect des droits fondamentaux au cœur du droit communautaire, 
par référence aux principes communs aux systèmes constitutionnels des Etats 
membres. Je ne reviendrai pas ici sur cette jurisprudence bien connue.

II. La structure actuelle de la juridiction communautaire: 
la Cour de justice et le Tribunal de première instance

Permettez-moi maintenant d’aborder le deuxième sujet que j ’avais annoncé, à 
savoir la structure actuelle de la juridiction communautaire.

A l’origine le système judiciaire communautaire comportait une seule 
instance juridictionnelle. C’est en 1988 qu’un Tribunal de première instance 
a été adjoint à la Cour de justice en vertu d’une décision du Conseil prise sur 
le fondement de l ’article 168 A, introduit dans le traité par l’Acte unique 
européen.12 Comme il ressort de la motivation de cette décision, le Tribunal 
de première instance a été mis en place, d’une part, pour améliorer la protec
tion juridictionnelle des justiciables par la création d’un double degré de juri
diction pour les recours nécessitant un examen approfondi de faits 
complexes, et d’autre part, pour décharger la Cour de justice afin de lui per
mettre de concentrer son activité sur sa tâche essentielle d’assurer une inter
prétation uniforme du droit constitutionnel.

Après la modification de l’article 168 A du traité introduite par le traité de 
Maastricht, il est possible de transférer au Tribunal de première instance la 
compétence pour connaître toute sorte de recours autres que le recours préju
diciel. Toutefois, à l’heure actuelle, le partage des compétences entre la Cour 
et le Tribunal reste fondé sur des critères liés à la nature du requérant: les 
recours introduits par les Etats sont connus par la Cour, les recours des parti
culiers par le Tribunal. Si ces critères présentent l’avantage de la clarté, ils 
posent cependant des problèmes de compétence concurrente lorsque, devant

11 Supra note 8.
12 Décision 88/591/CECA, CEE, Euratom du Conseil, du 24 octobre 1988, instituant un 

Tribunal de première instance des Communautés européennes, modifiée en dernier lieu 
par l’Acte relatif aux conditions d’adhésion du Royaume de Norvège, de la République 
d’Autriche, de la République de Finlande et du Royaume de Suède et aux adaptations des 
traités sur lesquels est fondée l’Union européenne, deuxième partie, titre premier, chapitre 
4, article 17, JO n° C 241 du 29 août 1994, 24.
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les deux juridictions, sont portées des affaires ayant le même objet, soulevant 
la même question d’interprétation ou mettant en cause la validité du même 
acte.

De tels cas se présentent en particulier dans le domaine de la concurrence 
et notamment en matière d’aides d’Etat. A titre d’exemple, un Etat membre, 
qui est destinataire d’une décision de la Commission relative à une aide 
d’Etat, peut introduire une action devant la Cour, tandis que le bénéficiaire de 
l’aide ou un de ses concurrents attaque la même décision devant le Tribunal.

L’article 47, paragraphe 3, du Statut de la Cour permet à chacune des 
deux juridictions de suspendre la procédure jusqu’au prononcé de l’arrêt de 
l’autre juridiction. En outre, lorsqu’il s’agit de demandes visant à l’annulation 
du même acte, le Tribunal peut aussi se dessaisir afin que la Cour puisse 
statuer sur l’ensemble des demandes.

L’article 47 a été, en pratique, mis en œuvre de façon variée, selon les 
circonstances de l’espèce. Aucune pratique constante ne s’est dégagée, car les 
décisions ont dû être prises au cas par cas, en mettant chaque fois en balance 
des intérêts divers et parfois contradictoires, à savoir notamment:
• les intérêts des parties, qui sont souvent opposés, les parties devant le 

Tribunal étant soucieuses de préserver le double degré de juridiction 
tandis que les Etats et les institutions préfèrent parfois voir leur affaire 
directement tranchée par la Cour;

• un intérêt à la célérité, qui peut amener à conclure que la Cour est le 
meilleur forum, puisqu’elle est la seule à pouvoir traiter de toutes les 
affaires en une seule fois (seulement bien sûr quand la validité du même 
acte est enjeu);

• enfin, on peut néanmoins estimer que le Tribunal de première instance 
est globalement mieux équipé pour traiter de cas qui soulèvent des 
questions factuelles complexes.

Les cas où le Tribunal traite d’abord ses affaires en clarifiant les questions de 
fait sont susceptibles de soulever certains problèmes. En effet, si le Tribunal 
de première instance décide d’une ou plusieurs affaires connexes, en cas de 
pourvoi, la Cour est liée par les constatations de fait du Tribunal dans ces 
affaires, tandis que, si d’autres affaires connexes sont traitées directement par 
la Cour, elle n’est pas liée par ces constatations. Une telle situation peut se 
révéler difficile à gérer.

Pour pallier à ces difficultés la Cour et le Tribunal ont l ’intention de 
présenter au Conseil une proposition de modification de la décision instituant 
le Tribunal de première instance afin que celui-ci se voie reconnaître compé
tence, en matière de concurrence, pour connaître également les recours intro - 
duits par les Etats.
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Une telle modification serait de nature à résoudre les problèmes les plus 
graves. Bien évidemment, il y aurait encore des situations de juridiction 
concurrente, notamment lorsque des affaires connexes viennent au Tribunal 
par voie de recours direct et à la Cour de justice par la voie préjudicielle. 
Mais cet aspect n ’est qu’une manifestation particulière du problème 
consubstantiel à l’existence de la procédure préjudicielle. En effet, à certains 
égards, un problème, certes non identique, mais comparable, se pose lorsque 
des questions juridiques sont soulevées par la voie d’un recours préjudiciel 
alors qu’elles font l ’objet en même temps d’un recours en manquement 
intenté par la Commission contre un Etat membre.

III. Le rôle des juridictions nationales dans F application 
judiciaire du droit communautaire

La fonction d’assurer le respect du droit communautaire n’incombe pas 
exclusivement à la Cour de justice, et au Tribunal qui lui est adjoint afin de 
connaître de certains recours en première instance. Elle travaille en effet 
également en collaboration avec l’ensemble des juridictions de tous les Etats 
membres, qui sont les juges de droit commun dans l ’application du droit 
communautaire vis-à-vis des particuliers.

Ce rôle central du juge national découle largement de certains principes 
généraux fondamentaux de droit communautaire, développés par la jurispru
dence de la Cour, à savoir les principes de l’effet direct et de la primauté 
ainsi que, plus récemment, le principe de la responsabilité de l ’Etat pour les 
dommages causés aux particuliers en raison d’une violation du droit commu
nautaire.

Je ne rappellerai pas ici le contenu de ces principes bien connus, mais 
j ’aimerais faire certaines observations sur leur incidence sur le rôle des juri
dictions nationales.

Premièrement, c’est aux juridictions nationales qu’il appartient de mettre 
en œuvre ces principes.

Il en est ainsi de l’effet direct qui n’est pas une simple technique d’inser
tion de la règle communautaire dans l’ordre juridique interne, mais le résultat 
d’une conception du droit communautaire comme un ordre dont les sujets ne 
sont pas seulement les Etats membres, mais aussi les particuliers, titulaires de 
situations juridiques subjectives -  droits et obligations -  directement créées 
par l’ordre juridique communautaire. Or, ce sont les juridictions nationales 
qui doivent sauvegarder les droits subjectifs créés par les normes d’effet 
direct, normes qui, selon l’expression consacrée par la jurisprudence de la 
Cour, se caractérisent justement parce qu’elles créent des droits que les parti
culiers peuvent faire valoir devant les juridictions nationales.
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C’est également au juge national qu’il appartient de faire respecter le 
principe de la primauté du droit communautaire sur le droit interne, principe 
consacré par l’arrêt Costa c. ENEL de 196413 et précisé par l’arrêt Simmen- 
thal de 1978.14 La Cour de justice a en effet déduit du principe de la primauté 
l’obligation pour tous les juges nationaux d’appliquer pleinement le droit 
communautaire à l’intérieur de leur sphère de compétence et de protéger les 
droits conférés aux particuliers, en laissant non appliquée toute disposition 
éventuellement contraire de la loi nationale, qu’elle soit antérieure ou 
postérieure à la norme communautaire.

Enfin, le juge national est également chargé de l’application du principe 
de la responsabilité de l’Etat pour les dommages causés aux particuliers en 
raison de la violation du droit communautaire.

Ce principe, qui n’avait précédemment été qu’esquissé au détour de l’un 
ou l’autre arrêt, a été clairement reconnu par l’arrêt du 19 novembre 1991 
dans l’affaire Francovich15 et précisé dans l’arrêt Brasserie du pêcheur du 5 
mars 1996.16 En vertu de ce principe, les particuliers lésés ont droit à répara
tion dès lors que la règle de droit communautaire violée a pour objet de leur 
conférer des droits, que la violation est suffisamment caractérisée et qu’il 
existe un lien de causalité direct entre cette violation et le préjudice subi par 
les particuliers. C’est au juge national qu’il appartient de vérifier que ces 
conditions sont réunies.

A la base de la jurisprudence relative aux principes susmentionnés se 
trouve, de façon plus ou moins explicite selon les cas, le principe de la pro
tection juridictionnelle effective des droits des particuliers, protection qui 
constitue un des piliers du raisonnement qui a conduit la Cour à reconnaître 
l’effet direct dans l’arrêt Van Gend en Loos,17 la primauté dans les arrêts 
Costa18 et Simmenthal, 19 puis la responsabilité de l’Etat dans l ’arrêt 
Francovich,20 comme cela a été expressément souligné dans l’arrêt Brasserie 
du pêcheur 21

Les principes en cause comportent une imbrication du droit communau
taire et du droit national qui atteint un degré d’intensité sans précédent dans 
les rapports entre droit international et droit interne des Etats.

13 Affaire 6/64, Costa c. ENEL, arrêt du 15 juillet 1964, Rec. 1141.
14 Affaire 106/77, Amministrazione delle finanze dello Stato c. Simmenthal, arrêt du 9 mars 

1978, Rec. 629.
15 Affaire C-6/90, Francovich et Bonifaci c. Italie, arrêt du 19 novembre 1991, Rec. 1-5357.
16 Affaires jointes C-46/93, Brasserie du pêcheur SA c. Bundesrepublik Deutschland, arrêt 

du 5 mars 1996, et C-48/93, The Queen c. Secretary o f State for Transport, ex parte: 
Factortame Ltd e.a., Rec. 1-1029.

17 Affaire 26/62, Van Gend en Loos c. Administratie der Belastingen, arrêt du 5 février 1963, 
Rec. 3.

18 Supra note 13.
19 Supra note 14.
20 Supra note 15.
21 Supra note 16.
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Une telle imbrication n’est pas sans provoquer des bouleversements de 
conceptions dogmatiques profondément ancrées dans certains systèmes 
juridiques nationaux.

Ainsi, pour prendre seulement quelques exemples, l’effet direct tel que 
développé par la jurisprudence de la Cour s’est avéré spécialement difficile à 
assimiler à partir d’une conception dualiste des rapports entre l ’ordre 
juridique international et l’ordre juridique interne.

La primauté du droit communautaire se heurte, dans les cas les plus 
extrêmes -  à savoir ceux qui mettent en cause un conflit entre le droit 
communautaire et des règles constitutionnelles nationales -  à la conception 
de la hiérarchie normative enracinée dans la plupart des Etats.

Enfin, la responsabilité de l’Etat du fait d’actes imputables au pouvoir 
législatif -  telle que développée dans l’arrêt Brasserie du pêcheur22 -  
comporte une modification très sensible par rapport aux régimes traditionnels 
de la responsabilité des pouvoirs publics existants dans beaucoup d’Etats 
membres.

Ces quelques exemples font apparaître le rôle éminent et souvent difficile 
qui incombe aux juridictions nationales lorsqu’elles sont amenées à mettre en 
œuvre de façon concrète l’articulation entre le droit communautaire et le droit 
national.

A cet égard, on ne saurait négliger le fait que les juges nationaux exercent 
leur rôle déjugé communautaire en tant que juges nationaux.

En énonçant cette vérité de La Palice, j ’entends souligner que la compé
tence territoriale et fonctionnelle des juridictions nationales reste régie, sauf 
exceptions, par le droit national et que, par conséquent, la mise en œuvre 
judiciaire du droit communautaire -  comme d’ailleurs sa mise en œuvre 
administrative -  s’effectue dans le cadre des règles d’organisation et de 
procédure du droit national.

C’est pourquoi l’on parle de principe de l’autonomie procédurale (et insti
tutionnelle) des Etats membres -  principe dont l ’intérêt réside dans ses 
limites plutôt que dans son contenu.

Le principe de l’autonomie procédurale et ses limites essentielles ont été 
énoncés notamment dans les arrêts Rewe23 et San Giorgio.24 Ainsi en 
l’absence de réglementation communautaire en la matière, il appartient à 
l’ordre juridique interne de chaque Etat membre de désigner les juridictions 
compétentes et de régler les modalités procédurales des recours en justice 
destinés à assurer la sauvegarde des droits que les justiciables tirent de l’effet 
direct du droit communautaire étant entendu que ces modalités ne peuvent 
être moins favorables que celles concernant des recours similaires de nature

22 Supra note 16.
23 Affaire 33/76, Rewe , arrêt du 16 décembre 1976, Rec. 1989.
24 Affaire 199/82, San Giorgio, arrêt du 9 novembre 1983, Rec. 3595.
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interne et qu’elles ne sauraient être aménagées de manière à rendre pratique
ment impossible ou excessivement difficile l’exercice des droits conférés par 
l’ordre juridique communautaire.

On peut constater une certaine érosion de ce principe en ce sens que le 
droit communautaire semble limiter progressivement le domaine de 
l’autonomie procédurale nationale en vertu des exigences tenant à la protec
tion juridictionnelle effective.

L’exemple le plus spectaculaire est probablement celui de la protection 
juridictionnelle provisoire (arrêts Factortame,25 Zuckerfabrik Süderdith- 
marschen26 et Atlanta21), mais il y a d’autres exemples.

Ainsi, l’arrêt Oleificio Borelli, du 3 décembre 1992,28 comporte proba
blement l ’interférence la plus profonde dans l’autonomie procédurale 
nationale dans la mesure où il impose à une juridiction nationale de déclarer 
recevable un recours contre un acte qui, selon le droit national, ne serait pas 
attaquable au motif qu’il s’agirait d’un acte purement préparatoire.

La raison de cette interférence est que, tout en étant préparatoire, l’acte en 
cause apparaissait comme pleinement déterminant d’un acte communautaire 
postérieur et était donc de nature à le vicier, mais la juridiction commu
nautaire n’était pas appropriée pour en réviser la légalité parce qu’il s’agissait 
d’un acte national.

En matière de directives, on peut rappeler l’arrêt Emmott,29 dont la portée 
a été néanmoins limitée par les arrêts postérieurs Steenhorst-Neerings30 et 
Johnson.31

A la lumière de ces derniers arrêts, l’arrêt Emmotfi2 peut être expliqué par 
les circonstances de l’espèce et il doit être en fin de compte compris comme 
une application particulière de la jurisprudence Rewe et San Giorgio en ce 
sens qu’il s’agissait bien d’une situation dans laquelle le droit national rendait 
impossible l’exercice de droits fondés sur la directive.

Enfin, deux arrêts du 14 décembre 1995 -  les arrêts Peterbroeck33 et Van 
Schijndel34 -  sont intéressants parce qu’ils arrivent à des conclusions 
différentes, en fonction des circonstances, sur la possibilité, pour le juge

25 Affaire C-213/89, Factortame e.a., arrêt du 19 juin 1990, Rec. 1-2433.
26 Affaires jointes C-l43/88 et C-92/89, Zuckerfabrik Süderdithmarsehen et Zuckerfabrik 

Soest, arrêt du 21 février 1991, Rec. 1-415.
27 Affaire C-465/93, Atlanta Fruchthandelsgesellschaft e.a., arrêt du 9 novembre 1995, Rec. 

1-3799.
28 Affaire C-97/91, Oleificio Borelli c. Commission , arrêt du 3 décembre 1992, Rec. 1-6313.
29 Affaire C-208/90, Emmott, arrêt du 25 juillet 1991, Rec. 1-4269.
30 Affaire C-338/91, Steenhorst-Neerings , arrêt du 27 octobre 1993, Rec. 1-5475.
31 Affaire C-410/92, Johnson, arrêt du 6 décembre 1994, Rec. 1-5483.
32 Supra note 29.
33 Affaire C-312/93, Peterbroeck, arrêt du 14 décembre 1995, Rec. 1-4599.
34 Affaires C-430/93 et C-431/93, van Schijndel et van Veen, arrêt du 14 décembre 1995, 

Rec. 1-4705.
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national, de prendre en considération le droit communautaire en écartant des 
règles de procédure nationales.

A mon avis, l’analyse de la jurisprudence fait apparaître que les limites 
importantes de l’autonomie procédurale des Etats membres au titre de la 
protection effective des droits des justiciables ne sont en fin de compte que 
des manifestations de la double réserve exprimée déjà dans les arrêts Rewe35 
et San Giorgio36: «non discrimination» des actions destinées à sauvegarder 
les droits fondés sur le droit communautaire par rapport à celles concernant 
des recours internes similaires et interdiction de règles procédurales qui 
aboutissent en fait à rendre impossible ou excessivement difficile l’exercice 
de droits reconnus par le droit communautaire.

Mais la jurisprudence montre également la diversité des cas de figure qui 
peuvent se poser au regard de l’application de ces critères.

En termes généraux, il me semble que les juges nationaux ont su réaliser 
l’effort intellectuel nécessaire pour s’adapter à leur rôle de juge communau
taire.

Le système s’est avéré efficace grâce au mécanisme de coopération entre 
les juridictions nationales et la Cour de justice prévu par les Traités, à savoir 
la procédure préjudicielle.

La compétence préjudicielle de la Cour constitue sans doute l’élément le 
plus important de l’ensemble du système judiciaire communautaire.

Dès lors que les tribunaux nationaux sont responsables pour l’application 
judiciaire du droit communautaire à l’intérieur de leur juridiction territoriale 
et fonctionnelle, une telle décentralisation entraîne un risque potentiel pour 
l’interprétation uniforme des règles communes.

Ce phénomène est bien connu en relation avec ce que l ’on nomme 
communément les «lois uniformes» adoptées au moyen d’accords interna
tionaux, dont l’uniformité est souvent mise à mal au fil du temps en raison 
des interprétations divergentes des mêmes règles par les tribunaux des 
différents Etats.

Le système des questions préjudicielles organisé par les traités constitutifs 
a précisément pour objet de rendre possible une interprétation uniforme du 
droit communautaire nonobstant son application par les organes juridiction
nels des différents Etats membres. Sa fonction est donc de servir comme 
instrument de coopération entre, d’une part, les organes juridictionnels des 
Etats membres, chargés de l’application des normes, et, d’autre part, l’organe 
juridictionnel propre à la Communauté, la Cour de justice, chargée de son 
interprétation, laquelle doit être uniforme pour l’ensemble de la Commu
nauté.

35 Supra note 23.
36 Supra note 24.



56 Gil Carlos Rodriguez I glesias

Ce système, sur lequel je ne m’attarderai pas, a ainsi rendu possible que 
les juges nationaux jouent pleinement leur rôle déjugé communautaire sans 
mettre en danger runiformité du droit commun qu’ils appliquent.

IV. Considérations finales

A titre de considérations finales, j ’aimerais ébaucher quelques réflexions sur 
les perspectives d’évolution du système judiciaire communautaire. Je le ferai 
très brièvement et en considérant l’avenir à court terme, car il me semble très 
hasardeux de spéculer sur l’évolution du pouvoir judiciaire dans l’Europe du 
prochain siècle dont la configuration dépendra de l’évolution de l’Union 
européenne, qui me semble encore très incertaine.

Malgré des idées, parfois spectaculaires, qui sont lancées ici et là, la 
Conférence intergouvemementale en cours ne semble pas s’orienter à ce 
stade vers des modifications substantielles du système judiciaire communau
taire.

La position institutionnelle de la Cour paraît respectée et son rôle consti
tutionnel pleinement accepté. A cet égard, le fait que la Cour des comptes, le 
Comité économique et social, le Comité des régions, mais aussi les régions 
elles-mêmes et les Parlements nationaux des Etats membres expriment 
certaines revendications d’accès à la Cour pour assurer le respect de leurs 
domaines de compétence me paraît symptomatique.

Pour ce qui est de la structure de la juridiction communautaire, le 
Tribunal de première instance s’est entre-temps consolidé comme la juridic
tion administrative communautaire chargée du contrôle de la légalité sur la 
base de recours des particuliers.

A mon avis, il serait envisageable de lui attribuer encore, outre les recours 
des Etats en matière de concurrence, qui mettent en cause les mêmes actes 
que les particuliers peuvent contester, certains recours intentés par les Etats 
qui soulèvent des problèmes de fait complexes et qui n’ont normalement pas 
de portée constitutionnelle, tels les recours des Etats en rapport avec le 
FEOGA.

En revanche, tant les questions préjudicielles, dont le traité exclut le trans
fert au Tribunal de première instance, que les recours interinstitutionnels et 
les recours en manquement devraient rester du ressort de la Cour. Non 
seulement ils ne semblent pas appropriés pour un double degré de juridiction, 
mais d’ailleurs, ils soulèvent le plus souvent des problèmes constitutionnels. 
Même la déclaration la plus banale d’un manquement d’un Etat membre à ses 
obligations en vertu du traité revêt à mon sens une portée constitutionnelle.
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Il me semble donc que, sous réserve des aménagements que je viens 
d’ébaucher, le partage des compétences entre la Cour et le Tribunal de 
première instance peut être considéré comme presque pleinement réalisé.

La question qui pourrait se poser dans un proche avenir est celle de la 
nécessité ou de l’opportunité de créer une ou plusieurs juridictions spéciali
sées de première instance à côté du Tribunal ou d’introduire au sein de celui- 
ci certaines chambres spécialisées.

Dans son rapport au groupe de réflexion chargé de la préparation de la 
Conférence intergouvemementale, la Cour, tout en soulignant que le nombre 
de juridictions ne devrait pas être augmenté -  à moins qu’il n’y ait des 
raisons objectives pour le faire -  n’a pas exclu l’éventualité de la création de 
juridictions spécialisées.

Dans sa contribution, le Tribunal a, en revanche, exprimé ses réserves sur 
ce point.

L’évolution du contentieux de la marque communautaire constituera à cet 
égard le premier banc d’essai, car il risque de produire un encombrement 
d’affaires au Tribunal de première instance et il exigera sans doute des amé
nagements importants. Je suis en mesure d’affirmer que le Tribunal de 
première instance est en train de développer une réflexion approfondie sur les 
modalités les plus appropriées pour répondre à ce défi.

Enfin, comme la Cour l’a souligné dans son rapport à la Conférence 
intergouvemementale, il paraît essentiel de préserver le rôle des juges 
nationaux comme juges communautaires ordinaires ainsi que leur possibilité 
de coopérer avec la Cour par le biais de la procédure préjudicielle.

A mon avis un tel système décentralisé reste le plus approprié au regard 
du système d’administration décentralisé qui caractérise la Communauté au 
stade actuel de l’évolution de l’Union.

Je conclurai ces quelques réflexions en rappelant le message principal que 
contient le rapport adressé par la Cour au groupe de réflexion chargé de la 
préparation de la Conférence intergouvemementale.

Ce message est le suivant: afín de maintenir les caractéristiques essen
tielles de l’ordre juridique communautaire, il est indispensable que la fonc
tion et les prérogatives des organes juridictionnels soient sauvegardées dans 
l’exercice de révision qui s’annonce.

En adressant ce message aux responsables politiques, la Cour ne s’est pas 
laissé entraîner par un esprit corporatiste, mais par le souci de préserver et 
d’améliorer la Communauté européenne en tant que communauté de droit.
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I. Introduction

The Community constitutes a new legal order of international law for the benefit 
of which the States have limited their sovereign rights, albeit within limited fields, 
and the subjects of which comprise not only Member States but also their 
nationals.

These are well-known words of the Court of Justice in Case 26/62, Van Gend 
en Loos. 1

A year later, in Case 6/64, Flaminio Costa,2 the Court sought to delve 
further into the idea of Community law as a new legal order, when it empha
sized that

by contrast with ordinary treaties, the EEC Treaty has created its own legal 
system, 

i.e.,
by creating a Community of unlimited duration, having its own institutions, its 
own legal capacity and capacity of representation on the international plane and, 
more particularly, real powers stemming from a limitation of sovereignty or a 
transfer of powers from the States to the Community, the Member States have 
limited their sovereign rights, albeit within limited fields, and have thus created a 
body of law which binds both their nationals and themselves.

Thus, the European Community and the law it produces constitute a sui 
generis legal order, different from both international law and from the laws 
of the Member States which simultaneously are also an integral part of that 
system.

This view of Community law as an autonomous system was confirmed 
early in the decade of the 1960s and has been shared by the highest courts of 
the Member States,3 without overlooking the fact that it is the national legal 
orders in which Community law finds not only its origin through the corre
sponding limitations of sovereignty, but also its very destiny since Commu
nity law is called upon to integrate itself into those national legal orders.4

1 [1963] ECRl.
2 [1964] ECR 585.
3 Which is the case of the Italian Corte Costituzionale (which in its Decision 183/73, 18 

December, FI 1974,1-314, defined the Community legal order as ‘autonomous and inde
pendent’) or the Spanish Constitutional Court: (‘it can be assumed’, stated Decision 
165/1994, 26 May, BJC XXXIX 460, ‘that when Spain acts within the scope of the Euro
pean Communities, it is doing so within a legal structure which is very different from 
traditional international relations’, since, ‘the development of the process of European 
integration has created a Community legal order which, for that group of States which 
comprise the European Communities, may be considered for certain effects as 
“domestic”’).

4 Thus, the Corte Costituzionale, while insisting on the autonomous nature of the Commu - 
nity legal order, has referred to it in relation to its domestic order, as being ‘separate’, but 
at the same time ‘communicable’: Decision 389/1989, 11 July, 1989 Giur. Cost. 1757).
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It is an autonomous legal order from a structural or institutional perspec
tive in the sense that, having its own personality, the Community also has its 
own authorities with law-making and executive powers which operate 
according to their own rules, both procedural and substantive. These are 
under the ultimate control of its own judicial bodies, the Court of Justice and 
the Court of First Instance.

Moreover, this is so from a substantive perspective, since the legal effects 
of Community law within the Member States are governed by principles 
which are also inherent to the system, namely the supremacy and direct 
effect principles. These two principles are complemented by those of legal 
certainty and Member States’ liability for breach of Community law.

At the same time, however, both of these approaches must be completed 
with an interpretation of the Community as an integration system, an inter
pretation which can also be analyzed from a dual perspective.

It can be viewed first from a structural or institutional perspective, since 
the Community system requires, vertically, the complement of the Member 
States. The latter are associated with the Community law-making process 
through the intervention of national authorities implementing the law 
produced by Community institutions, both in their task of eliminating 
incompatible national law as well as in implementing those rules which are 
not self-executing. This association acquires its most prominent role in the 
application phase of Community measures, in which the national administra
tions act, as a general rule, as the executive arm under the control of the 
national judges, in close cooperation with the Court of Justice, by means of 
that key part of the system, the preliminary ruling regulated in Article 177 of 
the Treaty.

In this context of the autonomy of Community law, complemented by the 
national laws into which it must be integrated, there is a permanent state of 
interaction between the two legal systems: far from being removed from the 
process of defining the rules which will preside over the operations of the 
Community institutional apparatus, national laws participate as a source of 
inspiration from which European principles emanate. In some cases they are 
included in positive legal norms, and in others, consecrated in the doctrine 
established by the judges in Luxembourg.

At the same time, Community law also integrates within European 
parameters the procedural and substantive action of the domestic public 
authorities in their role as executors of Community legal measures. These 
parameters often have their origin in principles constructed on a European 
scale, on the basis of those very same national laws.

This process also occurs from a substantive perspective (i.e., within the 
context of the previously mentioned principles destined to preside over the 
relations between Community law and the national laws of the Member
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States) where evidence of a certain degree of legal homogeneity can be 
found, which evidences interaction between these legal orders on two levels. 
On the one hand, at the Community level there is a homogenization of the 
modus operandi both of Community institutions as well as national public 
authorities. On the other hand, beyond the Community framework, the 
process is underway to create a ius commune, public in nature, whose func
tion would be not to displace national law, but to act as a pattern to which 
Member States will progressively adapt, in such a way that they will 
continue to elaborate and apply their ius publicum proprium, not 
autonomously and in isolation, but rather in the light of that mos europaeus.

From this brief introduction it is clear that I am firmly convinced, and will 
attempt to demonstrate throughout this paper, that if the European Commu
nity and the law it produces are to be the object of specialized study, to the 
extent that they constitute a sui generis legal order, that study should be 
based on a solid command of domestic public law and, where possible, a 
knowledge of the public law of the other Member States. This is important if 
we are to avoid a distorted view of the integration which comprises the 
Community phenomenon, by limiting it to its European dimension, while 
omitting that essential national facet.

II. Law-making

A. The Autonomy of the Community System

The Community system, as we have just mentioned, has its own institutions 
which the Treaty has entrusted with the task of implementing its objectives 
by means of law-making.

1. The Institutional Framework o f the Community and Other Recent
Examples o f Economic Integration (NAFTA and Mercosur): Law-making 
Power and Transfer o f Sovereignty

Thus, it differs from recent examples of regional economic integration 
which, as in the case of the North American Free Trade Agreement among 
the United States, Mexico and Canada, in the more limited context of the 
creation of a free trade area, leaves the implementation of the objectives 
contained in the Agreement in the hands of the Member States.

It also differs from the Southern common market, or Mercosur, compris
ing Brazil, Argentina, Uruguay and Paraguay, whose institutional system, 
entrusted with the fulfilment of the broad political options outlined in its
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founding Treaty, is based on complete submission to the will of the Member 
States, following models which are familiar in international law.

Mercosur, which foresees, as did the EEC in 1957, the creation of a 
common market, provides for a common market Council, common market 
group and free trade Commission. These institutions are endowed with 
normative powers with which to achieve the objective of creating a common 
market.

These institutions are all comprised of representatives of the governments 
and administrations of the Member States. They reflect a deeply hierarchical 
structure, with the Council at the top and the Commission at the base, whose 
decision-making processes are ruled by consensus, without exceptions. This 
fact excludes any authentic transfer of sovereignty to the extent that the 
Member States reserve a permanent right of veto.

In contrast to Mercosur’s organs, the Council of the Union, principal 
protagonist of the European Community’s decision-making process, although 
comprised of governmental representatives, participates with a majority vote 
in many sectors which are progressively being increased as the integration 
process progresses. This constitutes an essential sign of the supranational 
nature of the Community.

On the other hand, in the Community system, the Council, is not the only 
body to play a principal role in the decision-making process. Other partici
pants in this process include the Commission, an institution comprised of 
members whose independence ‘is beyond any doubt’ and who ‘shall, in the 
general interest of the Community, be completely independent in the perfor
mance of their duties’,5 and the European Parliament. The latter, comprised 
of ‘representatives of the peoples of the States brought together in the 
Community’6 under the terms of the Single Act, began to participate actively 
in the Community decision-process by means of cooperation and assent 
procedures, a level of participation which was further increased by the co- 
decision procedure introduced by the Maastricht Treaty.

This is complemented by consultative intervention in stipulated cases by 
the Social and Economic Committee, which includes ‘representatives of the 
various categories of economic and social activity’, and of the Committee of 
the Regions. This Committee is also a product of Maastricht, and combines 
‘representatives of regional and local bodies’.7

Thus, the European Community’s normative power rests, although with 
different weight, on three institutions: the Council, the Commission and the 
European Parliament. These are on occasion accompanied by the Court of

5 Article 157 EC Treaty.
6 Article 137 EC Treaty.
7 Articles 193 and 198A EC Treaty.
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Justice through its judicial activism, which is as far reaching in scope as the 
interventions of a legislative -  or even constituent -  nature.8

This first glance at the Community institutional structure shows that it 
differs not only from international organizations, (including those, in the 
terms described, with symptoms of a greater degree of integration), but also 
from the constitutional systems of the Community Member States.

2  The Constitutional Systems o f the Member States and the Community
System: Division o f Powers and Institutional Balance

Indeed, national constitutional systems are founded on the basis of a separa
tion of powers. In its simplest and most rigid version, this principle attributes 
to the legislator, the popular representative body elected through universal 
suffrage, the developing of the political options provided for in the Constitu
tion, the normative implementation of parliamentary acts and their material 
execution, corresponding to Government and Administration, under the 
control of an independent Judiciary.

With time, this version of the separation of powers has become more and 
more complex, to the extent that it is now difficult to describe it in those 
terms.

Thus, the Government may, in certain constitutional systems, produce 
general measures with the force of parliamentary acts in relation to specific 
matters, either when authorized to do so by Parliament, or in cases of urgent 
or extreme necessity.

8 It would suffice to cite the example of the system of non-contractual liability in 
Community law. In effect, in the area of non-contractual liability on the part of Commu
nity institutions, Article 215 of the Treaty entrusts its configuration, in the sense of 
attributing a function similar to the tasks of the legislator, to the Court of Justice, by 
means of a recourse to the general principles on this matter common to the laws of the 
Member States. However, the Treaty says nothing expressly about the non-contractual 
liability of Member States vis-à-vis the individual citizen as a consequence of damages 
caused them as a result of the Member States’ non-compliance with Community law. This 
silence was used by the German Government in its allegations in Case 46 and 48/93, 
Brasserie du Pécheur & Factortame, [1996] ECR 1-1029 in order to sustain that ‘an 
extension of Community law by judge-made law, going beyond the bounds of the legiti - 
mate closure of lacunae would be incompatible with the division of competence between 
the Community institutions and the Member States laid down by the Treaty, and with the 
principle of the maintenance of institutional balance’. The German Government also 
pointed out that during negotiations concerning the Maastricht Treaty, the Member States 
did not adopt any rules in that regard. The Court responded to this assertion maintaining 
that ‘since the Treaty contains no provision expressly and specifically governing the 
consequences of breaches of Community law by Member States, it is for the Court, in 
pursuance of the task conferred on it by Article 164 of the Treaty, to ensure that in the 
interpretation and application of the Treaty the law is observed, to rule on such a question 
in accordance with general methods of interpretation, in particular by reference to the 
fundamental principles of the Community legal system and, where necessary, general 
principles common to the legal systems of the Member States’.
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As to its power to produce general measures hierarchically subordinated 
to parliamentary acts, it occasionally bases its actions directly on the Consti
tution (in the case of so-called independent statutes).

Concerning the judicial branch of power, the scope of judicial control 
over administrative discretion is often the object of controversy, in the sense 
of debating whether, within the framework of this control, an illegal action of 
the Administration may be substituted for a judicial decision.

In any case, we may affirm that the division of powers is still in force, 
even when the lines of division among them have somewhat blurred.

On the contrary, as mentioned earlier, the Community legislative process9 
revolves around a Council whose composition is governmental and whose 
democratic legitimacy is indirect in nature, effected by means of the control 
which the respective national Parliaments exercise over the members of the 
Council.

In addition, also participating in the legislative process, with different 
weight according to the type of legislative procedure employed, is the Euro
pean Parliament. This institution does not represent a European people, but 
rather the peoples of the Member States which comprise the European 
Community.10

Thus, with the exclusion of specific budgetary procedure,11 the Parlia
ment’s participation in the legislative process is effected by means of four 
procedures:12 consultative procedure, assent procedure, cooperation proce
dure and co-decision procedure.

The consultative procedure only obliges the Council to seek consultation 
from Parliament, whose opinion is not binding.

The cooperation procedure13 provides the Parliament with a provisional 
veto power to the extent that, if rejected by Parliament, a common Council 
position adopted by majority vote would require a vote of unanimity if the 
common position is to be maintained.

9 I use the expression ‘legislative process’, frequent in Court of Justice case-law (for 
example, Case 138/79, Roquette Frères v. Council, [1980] ECR 3333), in the understand
ing that it implies an imprecise concept within the context of the Community legal order, 
an imprecision related, as we shall see, both to the impossibility of linking it to the activ
ity of a specific institution, as well as to a normative hierarchy with regard to the actors in 
question. The only elements which could cast some light in this respect would be the 
normative nature of the final product in relation to its content, and its direct connection to 
the establishing Treaty.

10 Although the Treaty contains measures to reinforce a greater collective European 
consciousness in relation to the European Parliament. This is the case in the uniform 
procedure for electing the European Parliament set out in Article 138(3), or the impor
tance which article 138A attributes to political parties at a European level.

11 Article 203 EC Treaty.
12 Article 138B EC Treaty.
13 Article 189C EC Treaty.
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This veto power becomes definitive in the framework of the co-decision 
procedure,14 although we should underline the fact that, as we shall see, the 
technical aspects involved in this complex system result in the Council’s 
weight being greater than the Parliament’s.

The Parliament’s veto power is also definitive in the context of the assent 
procedure in which the Council’s superiority is underscored, since debate 
and voting in the Parliament must be held on the totality of the Council’s 
position, without the possibility of introducing partial amendments.15 This 
eliminates the Parliament’s strong negotiating position which is present in 
the co-decision procedure, in which the veto is the ultimate, but not the only 
means, which the Parliament has to influence the final decision.

Finally, the Commission, which in exceptional cases16 is endowed with 
original normative power, that is, destined to develop the Treaty directly,17 
also participates in the normative process together with the Parliament and 
the Council, having an essential monopoly on legislative initiative. This 
monopoly has been maintained by the Commission after the Maastricht 
Treaty,18 since the express recognition in Article 138B of the Treaty of the 
possibility for Parliament to ‘request the Commission to submit any appro
priate proposal on matters on which it considers that a Community act is 
required for the purpose of implementing the Treaty’ only serves to reinforce 
the hypothesis of an action for failure to act on the part of the Commission 
before the Court of Justice.19 Such action would nevertheless be of doubtful 
legal efficiency in the area of legislative inactivity, given the wide margin of 
discretion admitted by the Court in this regard.20 Yet it may have significant 
political implications if we take into account the fact that the Commission, 
even if not obliged legally to exercise its initiative, is indeed obliged in light 
of the spirit of Article 138B, to explain the reasons for not doing so.

14 Article 189B EC Treaty.
15 Article 80 Rules of Procedure of the European Parliament.
16 For example, Article 90(3) EC Treaty.
17 To this we should add the progressive increase in soft law produced by the Commission 

of uncertain legal effects. Thus, although the Court seems to be clear on its lack of capac
ity to generate legal obligations vis-à-vis third parties (as per the recent Case 57/95, 
France v. Commission, judgment of 20 March 1997, not yet published in the ECR), this 
does not mean that it is completely devoid of legal effects in relation to third parties. 
Thus, we cannot rule out the possibility that the principle of legitimate expectations may 
enter into play which, together with the principle of non venire contra factum proprium, 
might, for example, result in the impossibility of initiating an action for infringement 
against a Member State which had religiously complied with a Commission communica
tion. It could also have effects, as we will see, in classifying an infringement on the part 
of a Member State as ‘sufficiently serious breach’ in the context of the principle of the 
Member States’ liability for breaches of Community law.

18 With a very few exceptions, as for example, Articles 106(6) and 138(3).
19 Article 175 EC Treaty.
20 Case 13/83, European Parliament v. Council, [1985] ECR 1513.
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However, the Commission’s participation in the decision-making process 
does not end here. On the contrary, its right of initiative is greatly reinforced 
by Article 189A of the EC Treaty which, on the one hand, obliges the 
Council to achieve a unanimous vote when it intends to introduce amend
ments, acting on a proposal from the Commission and, on the other hand, 
recognizes the Commission’s power to alter its proposal at any time during 
the procedures leading to the adoption of a Community act, provided that the 
Council has not already acted. To this power of modification should be 
added the right of the Commission to withdraw a proposal, either because it 
is considered as a part of the power to modify a proposal or because both the 
power to modify or withdraw proposals are corollaries of the right of initia
tive.

In the end, the legislative function in the Community system does not rest 
on one sole institution, the Parliament, as is the case in national constitutional 
systems, but rather on three institutions,21 each with its specific weight 
which, in addition, varies according to the type of legislative procedure 
employed.22

Thus, it is obvious from what has been said that, if we compare coopera
tion with co-decision, the European Parliament’s power of participation is 
increased by the co-decision procedure and the Council’s is lessened. How
ever, we should bear in mind that the co-decision procedure does not balance 
the positions between the Parliament and the Council.

In effect, the system of majority voting in the Parliament provided for in 
Article 189B changes significantly according to whether the Parliament 
seeks to support the Council’s position or to reject or amend it. To accept the 
position, a majority of votes cast will suffice,23 while to reject or amend the 
Council position an absolute majority vote of all members is required.

Another example of the Council’s superior position in the co-decision 
procedure is evidenced by the fact that if an agreement is not reached in the

21 To which should be added, in some cases, as we have observed, the consultatory interven
tion of the Committee of the Regions and the Economic and Social Committee.

22 Thus, the choice of legal basis, to the extent that it determines the type of legislative 
process to be followed, has been considered by the Court of Justice as an ‘essential insti - 
tutional problem’ (Case 68/86, United Kingdom v. Council, [1988] ECR 855). The time is 
long gone when the European Parliament’s scant weight in the decision-making process, 
together with the heavy influence of the Luxembourg Compromise (1966) in the Coun
cil’s activities (acting politically under the shadow of the veto in sectors legally presided 
over by the majority) and the Commission (with a narrow margin to manoeuver in plan - 
ning its agenda, in the face of the veto power of all of the Council members), resulted in 
the Court’s giving little value to the question of legal basis (cf. Case 8/73, Massey- 
Ferguson, [1973] ECR 897).

23 Having met the requirement of a quorum of a third of the members of Parliament present, 
and taking into account that, as stipulated in the Parliamentary Rules of Procedure 
(Article 112), a vote will be considered valid no matter how many members of Parliament 
vote, except when, at the request of a minimum of 29 deputies, the President declares that 
no quorum exists.
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Conciliation Committee, the Council may return to its common position.24 In 
this case the act may finally be adopted unless the Parliament rejects the text 
by an absolute majority vote of all of its members. This fact places it in a 
difficult situation if the disagreement refers to partial amendments approved 
by Parliament, since if these are not accepted by the Council, the Parliament 
is obliged to reject the Council’s position in its entirety.

Not only do the powers of the Council and the Parliament vary according 
to the legislative procedure employed, but so do those of the Commission.

Thus, in the cooperation procedure, the Commission’s strong position, 
based on its monopoly of the legislative initiative, also extends to the 
Council’s obligation to achieve a unanimous vote if it is to reject a Commis
sion proposal. This obligation, existing when initiating the procedure, is 
maintained throughout the entire process, so that once the Parliament has 
presented its amendments to the Council’s common position, if they are 
rejected by the Commission, the Council must then achieve a unanimous 
vote in order to implement the Parliament’s amendments. In other words, in 
the event of opposition from the Commission, an amendment approved by a 
majority vote in Parliament also requires a unanimous vote in the Council.

By contrast, in the co-decision procedure, the Commission’s powers are 
weakened by the role played by the Conciliation Committee, in the sense that 
the Council and the Parliament may agree on a common text without the 
Council being subjected to the demands of a unanimous vote. This is the case 
if the Council is willing to adopt the parliamentary amendments rejected by 
the Commission, since the text debated in the Conciliation Committee may 
assume elements of the Commission’s initial proposal, of the Council’s 
common position and of the Parliament’s amendments.25

Certainly, in theory, the Commission reserves the right to withdraw the 
proposal after the Conciliation Committee has intervened, a right which is 
implicit in Article 189A, as long as the act has not finally been adopted.26

However, in practice, it is no less certain that the effective application of 
this right, in addition to being considered subject to the demands of the 
principle of interinstitutional cooperation (to be discussed later), would also 
be the object of strong pressures, given the advanced stage of the procedure

24 A possibility which was deleted from the Draft Treaty of Amsterdam.
25 This is permitted under the previously cited Article 189A which, after affirming that, 

‘where, in pursuance of this Treaty, the Council acts on a proposal from the Commission, 
unanimity shall be required for an act instituting an amendment of that proposal’, imme
diately stipulates that the foregoing is ‘subject to Article 189B (4) and (5)’, which 
regulate the adoption of the previously mentioned joint text, first in the Conciliation 
Committee, and afterwards in the Council and in the Parliament, the Council doing so by 
means of a qualified majority vote.

26 Although this is not the opinion of the Council’s legal service, which considers that the 
Commission’s powers to amend and withdraw its proposal end once the common position 
is adopted by the Council (Council’s legal service SN 1404/94).
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and given the fact that exercising this right would result in a conflict in 
relation to a text already agreed upon by both the Council and the Parliament.

We can conclude by observing that the co-decision procedure represents 
not only an increase in the European Parliament’s powers in relation to the 
legislative process, but also a weakening of the institutional triad typical of 
the cooperation procedure in favour of a tendency toward institutional 
dialogue -  unequal in the terms observed -  between the Council and the 
Parliament. This tendency is not absolute in character, since although it is 
weakened as the co-decision procedure proceeds, the Commission continues 
to maintain its power to initiate, modify and withdraw the proposal.

This participation of several institutions in the Community legislative 
process also extends to the procedure for implementing Community law on 
the part of the Community institutions themselves.

According to Article 155 of the Treaty,

in order to ensure the proper functioning and development of the common market, 
the Commission shall ... exercise the powers conferred on it by the Council for 
the implementation of the rules laid down by the latter.

Article 145 establishes that

to ensure that the objectives set out in this Treaty are attained, the Council shall, 
in accordance with the provisions of this Treaty ... confer on the Commission, in 
the acts which the Council adopts, powers for the implementation of the rules 
which the Council lays down. The Council may impose certain requirements in 
respect of the exercise of these powers. The Council may also reserve the right, in 
specific cases, to directly implement powers itself. The procedures referred to 
above must be in consonance with the principles and rules to be laid down in 
advance by the Council, acting unanimously on a proposal from the Commission 
and after obtaining the opinion of the European Parliament.

These principles and rules were effectively laid down in the so called Comi- 
tology Decision.27

Thus, also within the area of normative implementation within the 
Community framework, in contrast to the constitutional systems of Member 
States in which the implementation of parliamentary acts rests with the 
Government, the Community system permits the intervention of both the 
Council and the Commission.

In this regard it should first be underlined that the Commission is the 
natural head of the power to implement Community law. In effect, pursuant 
to the previously cited paragraph of Article 145, introduced by the Single 
European Act, the Council can only reserve the right to exercise directly 
implementing powers itself ‘in specific cases’, being obliged, according to

27 Council Decision 87/373, OJ 1987 L 197.
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Court of Justice case-law, to state in detail the grounds for this reservation.28 
The obligation of detailing the grounds of the reservation emphasized by the 
Court is somewhat striking, given its traditionally relaxed attitude vis-à-vis 
treating the statement of reasons of Community acts as having general 
effects.29

The underlying motive for this rule is the need to preserve the principle of 
institutional balance inherent in the Community normative process, the Court 
having admitted that implementing regulations do not have to follow the 
same decision-making process as basic regulations.30 A situation might arise 
in which the Council, obliged to admit the participation of the Commission 
and the Parliament, and in certain cases, advisory bodies -  the Economic and 
Social Committee and the Committee of the Regions -  might attempt to limit 
this participation by dividing the legislation on a given matter into two 
levels, the second being implementing or executive in nature and, therefore, 
not subject to the procedural requirements of the first.

Given this background, while executive power generally rests with the 
Commission, this institution is subject to the terms of the Comitology Deci
sion, which implies control by committees comprised of representatives of 
the Member States,31 and ultimately implicating the Council in the impie-

28 For example, Case 16/88, Commission v. Council, [1989] ECR 3457.
29 In contrast to the increased rigidity with which the Court treats the requirement of a 

statement of reasons in individual acts (cf. Case 5/67, Beus, [1968] ECR 83). Thus, in the 
case of general measures, the Court admits that the statement of reasons can be deduced 
from the general normative framework of the measure in question (Case 92/77, Ann Bord 
Bainne, [1978] ECR 497); or, starting from the necessity of incorporating the legal basis 
in the preamble of the measure (Case 203/86, Spain v. Council, [1988] ECR 4563, in 
which it allows that the legal basis included in the preamble of the basic regulation 
compensates for the silence in this respect in the implementing regulation), in the event 
that nothing thereon is contained in the preamble, the Court considers it sufficient that 
such may be derived from the content of the measure (Case 45/86, Commission v. Coun - 
cil, [1987] ECR 1493); or, regarding the consultory requirement, underscoring the obliga
tion that Community measures should refer to legally obtained opinions or proposals 
(Article 190 EC Treaty), the Court limits that obligation to mentioning that the consulta
tion did, in effect, take place (Case 62/88, Greece v. Commission, [1990] ECR 1-1527), 
without requiring any evidence as to whether the measure is in agreement with the 
opinion or proposal issued, and if not, the grounds for this disagreement.

30 Case 25/70, Kôster, [1970), ECR 1161.
31 By means of three basic types of procedures which, at the same time, present distinct sub - 

variations. These basic types of procedure, the selection of which is effected in the 
disposition which empowers the Commission to develop it, are the advisory procedure, 
the management procedure and the regulatory procedure.
The advisory committee procedure is just that: the Commission is obliged to seek the 
opinion of the committee, but is not bound thereby.
In the management committee system, the Commission presents to the committee a draft 
of the measure which it wishes to implement, being able to adopt it immediately even if 
the committee votes against it, subject to the possibility of the Council’s making a differ
ent decision within a fixed time limit.
Finally, in the regulatory committee procedure, the Commission may only adopt its 
measures if the committee has previously approved them. If approval is not granted, the 
Commission is required to refer the matter to the Council, which again has a time limit
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meriting powers of the Commission,32 a fact which has been criticized by the 
European Parliament as being a means for restricting its participation in the 
decision-making process.33

The incorporation of co-decision into the Community decision-making 
process has, however, enabled Parliament to pressure the Council politically 
by means of its veto power. This possibility became a reality in July, 1994 
when the Parliament rejected the Council Draft Directive on vocal-telephony 
based on, among other reasons, the Council’s intention to apply the regula
tory committee procedure to the execution measures considered most sensi
tive by the Member States.

Parliament’s opposition to the Comitology Decision and, in particular, to 
the regulatory procedure, gave rise to an institutional crisis.34 This was 
provisionally settled by the so-called Modus Vivendi of 20 December 199435 
agreed upon by the European Parliament, the Council and the Commission, 
concerning the implementation measures for acts adopted in accordance with 
the procedure established in Article 189B of the European Community 
Treaty.36

within which to act, and it is only if the Council does not act within the established term 
that the Commission may adopt its own measures.

32 However, we should bear in mind that the Comitology Decision may be viewed from a 
second perspective, which is the Commission’s direct contact with public servants of the 
national administrations (who are normally members of the committees), where the 
Commission may be liberated from the Council’s political control, converted into techno
cratic negotiations. In fact, the Commission Report for the Group of Reflection with a 
view to the 1996 Intergovernmental Conference (point 52), after underscoring the positive 
results of Comitology, pointed to the advantage which the participation of the administra - 
tions in the process represents, since they are often in charge of the execution of the 
measures in whose adoption they have actively participated.

33 To the extent that it challenged the Comitology Decision before the Court of Justice, 
which did not issue a ruling claiming it was not competent to do so: Case 302/87, Euro
pean Parliament v. Council, [1988] ECR 5615. As known, the Court of Justice in this 
Case closed the doors to the Parliament’s locus standi to challenge Community acts, a 
doctrine overruled two years later in Case 70/88, European Parliament v. Council, [1990] 
ECR 1-2041, in which the Court of Justice recognized Parliament as having locus standi 
to act in defence of its prerogatives. This solution was finally included in the Maastricht 
Treaty (and extended to the Court of Auditors in the Draft Treaty of Amsterdam).

34 We should bear in mind that the European Parliament legally has the final veto power if it 
finds itself excluded from the Comitology procedure in the context of article 189B; politi - 
cally, however, it would often be difficult to explain to the public a negative attitude in 
the normative process based fundamentally on discrepancies with Comitology (as with 
the case of vocal-telephony, it would not be surprising that the citizen, unaware of the 
complexities of Comitology, would observe in the Parliament’s attitude a rejection of the 
liberation of telecommunications).

35 OJ 1996 C 102.
36 Despite the fact that Modus Vivendi warranted examination on the occasion of the 1996 

Intergovernmental Conference the problem of delegation of powers to the Commission in 
the context of Article 189B, the Draft Treaty of Amsterdam limited itself to incorporating 
a Declaration in which ‘the Conference calls on the Commission to submit to the Council 
by the end of 1998 at the latest a proposal to amend the Council Decision of 13 July 1987
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The agreement provides that the Parliament shall be informed of any draft 
implementing act prepared by the Commission, as well as of the points of 
disagreement which might arise in the corresponding committee depending 
on the modality employed. Here the Commission is obliged, as far as possi
ble, to take into account the Parliament’s Opinion.

As to the Council, it should inform the Parliament, before adopting a 
draft implementing act which has been referred to it in accordance with an 
implementing procedure, setting a reasonable time limit for obtaining the 
Parliament’s Opinion and, in the event of an unfavourable one, taking due 
account of the Parliament’s point of view in order to seek a common solu
tion.

This Modus Vivendi, which is one more example of the interinstitutional 
agreements existing among Community political institutions, underscores the 
fact that, contrary to the principle of separation of powers typical of the 
constitutional systems of the Member States, the Community’s autonomous 
legal order is based on a system in which the three political institutions 
participate both in legislative and in executive powers, presided over by the 
principle of institutional balance.37 Subject to the ultimate control of the 
Court of Justice,38 the latter principle attempts to maintain the multi-faceted 
powers attributed to each institution in their just terms, preventing one insti
tution from displacing the prerogatives of the others.39 It is moreover 
complemented by the principle of loyal interinstitutional cooperation, which 
aspires precisely to create a basis for the balanced working of Community 
institutions.40

laying down the procedures for the exercise of implementing powers conferred on the 
Commission’.

37 Article 4 of the EC Treaty, which states that ‘each institution shall act within the limits of 
the powers conferred upon it by this Treaty’.

38 And to which the Court considers itself bound, obliged to exercise where appropriate a 
policy of judicial self-restraint in order not to invade areas outside its responsibilities. 
Thus, the European Court of Justice has ruled that, when exercising its judicial powers 
annulling a Community measure, it is not empowered to enter the area of decision-making 
by prescribing what new measure should be adopted in place of the one annulled (for 
example, Cases 142 and 156/84, BAT and Reynolds v. Commission, [1987] ECR 4487). 
Similar self-restraint may be found in other areas, such as in the actions for infringement 
against Member States in which the Court has affirmed that in the context of the balance 
of powers among institutions established in the Treaty, it is not the Court which should 
consider the objectives pursued by the said actions, given that this is a question over 
which the Commission has complete discretion (for example, Case 416/85, Commission v. 
United Kingdom, [1988), ECR 3127).

39 For example, Case 149/85, Wybot, [1986] ECR 2391.
40 This principle, which is expressly foreseen in certain provisions in the Treaty such as 

Article 138C (which establishes that the detailed provisions governing the exercise of the 
right of inquiry to investigate contraventions or poor administration of the implementation 
of Community law shall be determined by common accord of the European Parliament, 
the Council and the Commission), may be also considered as a general principle of 
Community institutional activities.
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B. The Influence of National Law on Shaping the Community Law
making Rules: the Case of the Principle of Lawfulness or Legal 
Reserve

Up to now we have seen why the Community legal order may be described 
as an ‘autonomous’ order from a structural or institutional viewpoint: the 
Community not only has its own institutions, but when producing law these 
also function according to their own principles, as distinct from those which 
preside over the production of law in the Member States.

However, this does not imply that the national legal orders are completely 
divorced from the rules which make up the Community legal order.

Thus, let us analyze as an example the delegation of implementing 
powers to the Commission in relation to the principle of lawfulness -  or legal 
reserve -  proclaimed in the constitutional systems of Member States, accord
ing to which there are certain matters that are reserved to the legislature 
alone.

For example, Case 204/86, Greece v. Council, [1988] ECR 5323, in which, referring to 
budgetary procedure, and after underscoring that this procedure is essentially based on 
institutional dialogue, the Court sustained that, within the framework of such dialogue, 
the same obligations of loyal cooperation established in Article 5 of the Treaty apply as 
those which govern the relations between the Member States and the Community institu - 
tions.
In this spirit, the political institutions have reached many agreements (diversely referred 
to as interinstitutional agreements, declarations, and even as we have just seen, modus 
vivendi), the problem of their scope having not yet been resolved by the Court of Justice 
{viz. in this respect Case 58/94, Netherlands v. Council, [1996] ECR 1-2169).
Such agreements could be considered at one extreme as falling pitside any legal effect, 
and at the other extreme as deriving their binding force from the obligation of interinsti - 
tutional cooperation, passing by intermediate positions based on the particular and 
concrete analysis of each agreement to determine whether the will of the institutions is 
expressed in purely political terms, or whether there has been an attempt to reinforce 
compliance legally.
Whatever the case may be, we should not forget that a political obligation is ultimately an 
obligation which, if not met, may result in equally political reprisals which may have 
consequences of a legal nature.
Thus, taking as an example the Modus Vivendi in the area of Comitology, within the 
framework of co-decision, it seems evident that non-compliance on the part of the 
Commission could even lead to a motion of censure provided for in Article 144, while 
non-compliance on the part of the Council could result in the Parliament’s rejection of all 
new legislative proposals in which the Commission has executive powers subject to 
committee control.
In addition, we cannot exclude the possibility that an agreement which is initially political 
in nature may, in time and with repeated use, become legally binding -  eliminating, in any 
case, contra legem practice -  with the general principles of law coming into play in the 
area of interinstitutional relations. Among those principles, we could mention, for exam
ple, the protection of legitimate expectations, the principle of non venire contra factum 
proprium or, simply, the principle of good faith.
It would be more difficult, however, to admit that this type of agreement may be inter
preted in the sense of generating rights in favour of individuals, capable of being invoked 
by them before the Court of Justice, except in cases where their content would clearly 
indicate otherwise.
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It is well known in this respect that some time ago the Court of Justice 
adopted a fairly flexible position with respect to the requirements necessary 
for delegating normative powers to the Commission. The Court considered it 
sufficient that the Council determine the ‘essential elements of the matter to 
be regulated’,41 and assumed that the limits on the exercise of these powers 
should be based not on the literal sense of these limits, but rather on the 
Community’s general objectives.42

Within this framework, the Court has established a body of doctrine, 
particularly as regards common agricultural policy,43 which has led it to 
permit the Council to delegate broad discretional powers to the Commis
sion.44 This has been done in a context of minimum control over those 
discretionary powers which would prevent the judicial bodies from substitut
ing their criteria in a given matter for those of the competent authorities, 
being forced to limit themselves to examining whether there has been a 
manifest error or misuse of power.45

This generosity regarding delegation of powers to the Commission, even 
when subject to periodic readjustments,46 and in any case presided over by 
the principle of hierarchical superiority of the delegation of power over the 
exercise of that power,47 has even spread to the area of sanctioning law,48 
traditionally reserved to the legislator in the national constitutional systems

41 Case 25/70, Kòster, [1970] ECR 1161.
42 Case 23/75, Rey Soda, [1975] ECR 1279.
43 Where, according to the Court of Justice, only the Commission is in a position to follow 

the tendencies of the agricultural market and act with celerity when necessary (Cases 279, 
280, 285 and 286/84, Rau v. Commission, [1987] ECR 1069).

44 Cases 279, 280, 285, 286/84, Rau v. Commission, [1987] ECR 1069.
45 Case 57/72, Westzucker, [1973] ECR 321.
46 Such as, for example, the obligation to interpret the Commission’s executive powers 

restrictively when the provision conferring those powers does not clearly imply an inten - 
tion to grant a wide margin of discretion (Case 61/86, United Kingdom v. Commission, 
[1988] ECR 431).

47 For example, Case 357/88, Hopermann, [1990] ECR 1-1669. This principle of hierarchy 
has not an organic but rather a functional base (with a procedural backdrop). In other 
words, the hierarchy rests on the function carried out by each rule, the implementing rule 
being subordinate to the delegating rule whose content must be respected at all times, 
regardless of which institution has adopted either one of them. That is, even when both 
have been adopted by the Council (Case 38/70, Tradax, [1971] ECR 145; Case 46/86, 
Romkes, [1987] ECR 2671). Related to this principle, we should mention one which is 
common to the public law of the Member States, the individual inderogability of general 
measures, since to do otherwise would be contrary to the concept of equality before the 
law (Case 119/77, Nippon Seiko v. Council and Commission, [1979] ECR 1303).

48 The Community’s sanctioning powers vis-à-vis Member States which do not proceed to 
execute the Court of Justice’s infringement decisions (Article 171(2) EC Treaty) deserve 
a special comment. In my opinion, the fact that it has been directly the Commission, by 
means of Communications published in Series C of the Official Journal (OJ 1996 C 242 
and OJ 1997 63) which has laid down the guidelines for petitioning the Court to impose 
lump sums or penalty payments can hardly be compatible with the principles of legality 
and legal certainty.



80 R icardo Alonso G arcia

with an intensity which usually varies from a greater to a lesser degree, 
depending on the criminal or administrative nature of the sanction.

Thus, in Case 240/90, Germany v. Commission ,49 the Court was obliged 
to rule on the Commission’s competence to impose sanctions, to be applied 
by the national authorities, on economic operators responsible for commit
ting irregularities in relation to applications for financial aid within the 
framework of the common agricultural policy.

Specifically, the case involved aid established in various Council regula
tions, one of which50 contained a clause providing for the grant under certain 
conditions of premiums to producers of mutton. The Commission was 
competent to establish the means whereby this clause would be applied and, 
in particular, the details concerning application for and payment of those 
subsidies. The other regulation,51 providing for a scheme of transitory aid to 
farmers meeting certain prerequisites, empowered the Commission to estab - 
lish, in genere, the means for implementing these provisions.

Based on this empowerment, and as a consequence of irregularities 
committed in relation to the applications for aid, the Commission pro
ceeded52 to adopt sanctions consisting of the payment of surcharges, calcu
lated on the basis of the amount of the premium unduly paid, and the exclu
sion of those who had unduly benefitted from the premiums from the aid 
program for the next commercial period, after the irregularity was dis
covered.

The German Government challenged both the Community’s external 
competence and the Commission’s internal competence in this matter. The 
grounds for the latter, which is the one of interest to us, were based on the 
question of whether it was possible to delegate the adoption of sanctions to 
the Commission and, subsidiarily, on the necessity of submitting this delega
tion to prior Council regulation which would, in any case, define the nature 
and maximum level of the sanction.

In relation to the first argument, the German Government invoked the 
principle of lawfulness, or legal reserve, whereby the establishment of 
sanctions would be the exclusive competence of the legislator, expressing 
this argument in the following terms:

in its capacity as Community legislature the Council alone has power to deter
mine the essential components of the common organizations of the market,

and

49 [1992] ECR 1-5383.
50 Council Regulation 3013/89, OJ 1989 L 289.
51 Council Regulation 768/89, OJ 1989 L 84.
52 Regulation 1260/90, OJ 1990 L 124, modifying Regulation 3007/84, OJ 1984 L 283; and 

Regulation 1279/90, OJ 1990 L 126, modifying Regulation 3813/89, OJ L 371.
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penalties such as exclusions and surcharges which go beyond the mere reim
bursement of a due benefit improperly paid, thus affecting the fundamental rights 
of individuals, form part of those essential component features.

The Court of Justice, without expanding on the above-mentioned principle, 
limited itself to a reference to Koster which, as we have seen, had established 
the possibility of delegating powers to the Commission in cases in which the 
Council had set out the essential guidelines for the matter in question. It 
added that the adjective ‘essential’ should ‘be reserved for provisions which 
are intended to give concrete shape to the fundamental guidelines of 
Community policy’, which was not the case with ’penalties, such as 
surcharges or exclusions, which are intended to underpin the options chosen 
by ensuring the proper financial management of the Community funds desig
nated for their attainment’.

As for the German Government’s argument on the lack of an express 
delegation of powers to adopt sanctions and the absence of the Council’s 
intervention to outline at least the nature and maximum extent of these sanc
tions, the Court, again referring to Koster,53 declared that ‘since the Council 
has laid down in its basic regulation the essential rules governing the matter 
in question, it may delegate to the Commission general implementing power 
without having to specify the essential components of the delegated power’, 
providing for that purpose as a sufficient basis ‘a provision drafted in general 
terms’.

Both the doctrine set out in this judgment, as well as its application in this 
specific case, might at least cause surprise from the perspective of the 
national constitutional systems.

Thus it seems that a provision limited to delegating the adoption of 
implementing measures concerning economic subsidies, could hardly be 
considered in national law as authorizing the establishment of a scheme for 
imposing sanctions to combat cases of subsidy-related fraud. This view is

53 A reference to Koster, which is surprising since the requirement therein that the delegat
ing norm be sufficiently specific had been interpreted in Case 291/86, Central-Import 
Münster, [1988] ECR 3679 in the sense that ‘the Council should clearly specify the limits 
of the powers conferred on the Commission’, which I believe to be somewhat removed 
from the flexible tone of Case 240/90 which is the object of our analysis.
Thus, in the previously mentioned Central-Import Münster case, when analyzing whether 
the Council had satisfied the requirements of specificity, regarding delegation of powers 
in favour of the Commission to adopt protective measures concerning the importation of 
certain products, the Court considered that the Council had satisfied those requisites. The 
Council did so when it indicated that the measures in question could be adopted when the 
market was, or was about to be, exposed to grave fluctuations as a result of imports or 
exports. The Council also indicated that it was obliged to cease its action when the situa - 
tion which had prompted its application no longer existed, and established the criteria to 
determine when the Community market was experiencing or was threatened with fluctua - 
tions, announcing a series of protective measures to be adopted in order to face the situa - 
tion.
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sustainable even by turning to the argument, as did Advocate-General 
Jacobs, of the supposed relaxation on the part of the national constitutional 
systems of legal reserves in the sphere of non-criminal sanctions.

Such a surprise, however, diminishes when the question is approached 
from the standpoint of Community law, rather than internal constitutional 
law.

In fact, in national law, the principle of legal reserve is based on a desire 
for a minimum degree of intervention by the body elected democratically by 
universal suffrage -  the Parliament -  in the regulation of the matters which 
the drafters of the constitution considered most transcendental for society. 
Among such matter there is usually the right to sanction which in particular 
limits individual liberties. Here, the quantum of parliamentary intervention 
varies in function of the intensity of the reservation which the drafters of the 
constitution intended, but, as a general rule, usually requiring the express 
empowerment of the Government to implement or regulate such interven
tions.

However, the underlying feature of legal reserve is the necessary inter
vention of the legislator, as the direct representative of the people, in the 
establishment of basic guidelines for the development of society and the 
individual. Yet this feature blurs in a system in which legislative functions 
still mainly revolve around an institution, the Council, which is devoid of 
direct representativeness.

It is from this standpoint that the Court of Justice’s flexible treatment of 
the question of the principle of legality (or lawfulness, or legal reserve) 
within the Community should be viewed.

In an attempt to limit this flexibility, we could still argue the Council’s 
greater degree of democratic legitimacy vis-à-vis the Commission, which 
would lead us to question a system whose basic operating principles, at least 
theoretically, could lead to delegating powers to the institution with the least 
legitimacy to exercise them.

It turns out, however, that neither the Council nor the Commission have, 
respectively and when compared, these ‘high’ and ‘low’ levels of legitimacy 
in the terms in which they would seem to when first viewed.

Indeed, the legitimacy of the Council’s indirect control over each of its 
members, through their respective national Parliaments, loses intensity from 
the very moment that its control, hypothetically absolute in cases gaining a 
vote of unanimity in the Council, may have no consequence in cases in 
which a qualified majority vote is cast. To this must be added several ques
tions of a practical nature, which demonstrate the real difficulties of parlia
mentary control. These questions relate to matters which range from a lack of 
sufficient advance information, to the lack of ex post controls of a legal
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nature, including the complexity involved in controlling the course of negoti
ations with the respective Governments within the Council.54

As for the Commission, it is subject to control by the European Parlia
ment in order to counterbalance its lack of democratic legitimacy as an 
elected body.55 This control is exercised both when the Commission is 
constituted, by means of veto power over the appointment of Commission 
members,56 and throughout its functioning, by means of Parliament’s right to 
exercise a vote of no confidence.57

To this should be added the complex Community system of Comitology 
by virtue of which, as we have seen, the Commission’s exercise of its 
implementing powers may be subjected to diverse controls by committees 
comprised of representatives of the Member States.

The fact that the principle of legality, as established in the Community 
legal order, should not be viewed as a more or less automatic transposition of 
the principle of legality as it exists in the national constitutional systems, 
does not mean, however, that these lack influence.

Thus, if we bear in mind the previously mentioned ratio on which legal 
reserve is based, it would seem that, to the extent that the Treaty provides for 
greater powers of intervention on the part of the European Parliament -  the 
only body directly representative of the Community’s peoples -  in the 
normative process, a higher level of inflexibility should be applied in ques
tions of empowerment in favour of the Commission. This is so particularly in 
those areas which most intensely affect the freedom of the Community’s 
citizens.58

C. National and Community Law: Completion and Interaction within 
the Normative Implementation Context -  the Principle of Legal 
Certainty and Other Brief Examples

In addition to the possible influence of national law in the configuration of
the Community institutions’ rules of procedure on a horizontal level, we
should not forget the indispensable complement of the Member States on a

54 Questions which, despite pertaining to the particular constitutional organization and prac - 
tice of each Member State, have not escaped notice on a Community level, included first 
in the Maastricht Declaration on the role of national parliaments in the European Union, 
and later raised to the rank of protocol in the Draft Treaty of Amsterdam.

55 Although it is true that this control has been maintained to the present on a purely theoret - 
ical level.

56 Article 158(2) EC Treaty.
57 Article 144 EC Treaty.
58 Together with the fact that, as we have seen previously -  Comitology Modus Vivendi 

such an increase in the European Parliament’s power to intervene in the Community’s 
normative process may be manifest in its capacity to exercise control over the Commis
sion’s implementing powers.
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vertical level. Here they are involved in the normative process by means of 
internal transposition of the rules generated by Community institutions.

Thus, the Member States’ horizontal participation in the adoption of 
Community law is by means of their intervention in the Council or in the 
committees in charge of controlling the Commission’s delegated powers. To 
this we should add that second vertical facet of the Member States’ participa
tion, not only completing the content of Community law with national law, 
but also eliminating situations of legal uncertainty which arise due to the 
existence of incompatibility between Community and national law.

In effect, in application of the principle of legal certainty, particularly 
during the 1980s, the Court of Justice has progressively narrowed the princi
ple of institutional and procedural autonomy of the Member States in imple
menting Community law. The Court has established that it is national law 
which should determine in each specific case the internal authority in charge 
of taking action (State, Regions, Länder, Autonomous Communities, Local 
Administrations, etc.) and the instrument through which this action should 
take place (Parliamentary Act or Government Regulation).

This institutional and procedural autonomy, as stated, has progressively 
been reduced by the Court of Justice, using the principle of legal certainty, 
which imposes on the Member States not only a de facto level of integration 
of Community law in the sphere of national law, but also a de jure one.59

This implies that it is not enough for citizens to be able to invoke 
Community law in the context of domestic litigation and for the national 
courts and tribunals to be obliged to grant Community law full effectiveness 
through the principles of direct effect and supremacy. To use the Court’s 
expression, this would only constitute a ‘minimum guarantee’.60

It is also necessary for these citizens to be in a position to be able to 
invoke Community law. According to the Court, this situation cannot exist 
when national law is contrary to Community law,61 a situation which creates 
a state of legal uncertainty which must be definitively eliminated, according 
to the formula established in the Court’s case-law, ‘through national disposi
tions of an obligatory nature having the same legal force as those which 
should be modified’.62

However, returning to our point of departure, we should underscore 
above all that it is still the Member States, based on their national laws, 
rooted in their own system of legal sources, which determine the manner in 
which Community law will be integrated internally.

59 Case 339/87, Commission v. Netherlands, [1990] ECR 1-851.
60 Case 72/85, Commission v. Netherlands, [1986] ECR 1219.
61 Case 167/73, Commission v. France, [1974] ECR 359.
62 Case 168/85, Commission v. Italy, [1986] ECR 2945.
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This means, as mentioned in the Introduction, that expertise on European 
Community law also demands a knowledge of national public law, without 
which there is a risk of having an incomplete view on the Community 
phenomenon, by omitting the necessary complementary analysis of the 
national laws with which Community law is destined to be integrated.

At the same time, in the same manner in which the national legal orders 
influence the configuring and functioning of the rules and principles which 
govern the Community institutional system, Community law (in what consti
tutes an example of the interaction of legal orders inherent to European inte - 
gration) influences the national institutional systems when implementing 
Community law.

Thus, we have observed how the principle of legal certainty demands63 
the elimination of national law which is incompatible with Community law, 
by means of measures having the ‘same legal force’ as those which are to be 
modified.

This results first in a rejection of the recourse to mere administrative 
practices, as a general rule lacking in adequate publicity and binding effect,64 
as a means for displacing national measures which contravene Community 
law.65

However this may also result in a need to derogate formally such national 
measures which would reduce even further the autonomy of the national

63 In unison (or not) with the demands which, related or not to the principle of legal 
certainty, may be derived from each national legal order (cf. the Italian Constitutional 
Court Decision 389/89, 11 July, FI 1991, 1-1076, and the Spanish Council of State’s 
Annual Report, 1993, 135-6).

64 Literally, the Court of Justice refers to administrative practices ‘which are alterable at the 
will of the administration and are not given adequate publicity’.
In that regard we should emphasize that it is their limited scope (since they only cover 
activities involving administrative participation) and, above all, their -  as a general rule -  
lack of publicity, which are the features determining their inadequacy, as opposed to legal 
certainty, as instruments for achieving a correct normative integration of Community law 
within national law.
Describing them as instruments ‘which are alterable at the will of the administration’, is 
far from being true in many national legal systems. Thus, Spanish law requires a state - 
ment of reasons based on objective criteria, in line with the principles of legal certainty 
and equality. The German Government offered similar arguments -  which received no 
reply from the Commission -  in its allegations in Case 29/84, Commission v. Germany, 
[1985] ECR 1661 (cf. also the argument concerning the hierarchical structure of the 
administration in Case 13/90, Commission v. France, [1991] ECR 1-4327). Moreover, 
what may seem even more surprising, similar arguments were also used by the Court of 
Justice itself, referring to Community administration in Cases 148/73, Louwage v. 
Commission, [1974] ECR 81 and 343/82, Christos Michael v. Commission, [1983] ECR 
4023.

65 Rejection of administrative practices which, outside the context of the contradiction 
between Community law and national law, is extended to the implementation of direc - 
tives, however detailed they may be (for example, Case 116/86, Commission v. Italy, 
[1988] ECR 1323).
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systems of sources of law, requiring recourse to specific measures having 
superior normative rank.

Together with this principle of legal certainty, especially significant given 
its imperative connotations, many other manifestations of the influence of 
Community law on the institutional functioning of the Member States exist, 
when participating vertically in the implementation of European law.

This is the case, for example, of the search within the national legal 
orders for alternatives to the slow, ordinary legislative procedure for comply
ing with the terms for execution imposed by the Community measures to be 
implemented.66

It is also the case in relation to the incidence which Community law may 
have in delimiting domestic legal reserves, which may on occasion be 
considered as covered by the content of the Community measure. This 
permits the Government’s direct intervention in an area which, from a purely 
internal perspective, would require intervention by the national legislator, 
displaced in its function by the Community legislator.67

All of this occurs within the context of permanent evolution inherent in 
the dynamism characteristic of the phenomenon of European integration in 
which, normally as a function of trends in being more or less ‘European’, 
periods of pressure on the institutional autonomy of the Member States alter
nate with others which are more relaxed in this respect.

Thus, for example, in the context of caution characterizing the post- 
Maastricht relations between Community law and national law, it is of no 
surprise that the Court of Justice, whose protagonism has been and continues 
to be indisputable when guiding those relations, also proceeding with 
caution68 subject to both political69 and legal pressures,70 has recently

66 Thus, in the case of Spain, techniques such as decree-laws and legislative-decrees have 
been used, both governmental measures having the force of parliamentary law.
The first are used in cases of ‘extraordinary and urgent necessity’ (provided for in Article 
86.1 of the Spanish Constitution) when the end of the term in which Community law must 
be implemented is drawing near.
In the case of the second, which require prior delegation by Parliament which must estab - 
lish the basic principles to which the Government will be bound in its execution (Article 
82.4 Spanish Constitution), the Parliament remits the establishment of these basic princi - 
pies to the content of the Community law to be implemented.

67 These possibilities must be approached with extreme caution, since they imply increasing 
the weak democratic legitimacy of the Community decision-making process, extending to 
the level of national implementation the lack of protagonism of national Parliaments at 
the European level.

68 As an example and as we will see, this is manifest in the realm of fundamental rights, in 
its incoherent Opinion 2/94, European Convention on Human Rights, [1996] ECR 1-1759; 
or as we will also see, in the amendments introduced in 1996 in the principle of Member 
States’ liability for infringement of Community law proclaimed in 1991.

69 To illustrate the above mentioned example of the principle of Member States’ liability for 
infringement of Community law, an example would be the belligerent attitude toward this 
principle on the part of a Member State (whose identity is not difficult to guess, despite
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rejected the view that Community law imposes on the Member States the 
obligation to state the reasons on which their general measures implementing 
Community law are based.71 This rejection is, nevertheless, surprising for 
three reasons. First, given the Court’s lenient attitude when considering the 
requirement to state the reasons for general measures at the Community 
level, the extension of such a requirement to the general acts of the Member 
States in the same terms applied on the Community level would have little 
relevance. Second, as we shall see, because this doctrine departs from the 
Court’s prior case-law, which tends towards uniformity, in the broad sense of 
the term, of the rules which should govern the actions of public powers, 
whether Community or national. Finally, because it weakens the previously 
analyzed concept of legal certainty, one of whose manifestations should be 
precisely the requirement that, when appropriate, the texts of national 
measures include the grounds justifying their relation to the Community legal 
order, thus underscoring the existence of a global framework, Community 
and national, in which legal agents should operate.

III. The Judicial System

A. The Autonomy of the Community System

We have previously observed how the Community’s autonomous legal order 
is provided with its own system of institutions, endowed with law-making 
powers which function according to its own set of rules, in the context of 
integration in which the laws of the Member States play an essential role 
both in shaping Community law on a horizontal level as well as in develop - 
ing it on a vertical level. This is accomplished taking into account the fact 
that the influence of the national legal systems on the configuration of 
Community law takes place, not in isolated or purely internal considerations 
of these national laws, but rather in the light of a process of permanent inter
action within the Community framework.

This process of normative interaction, far from being limited to the realm 
of law-making, also extends to judicial control of compliance with the 
Community legal order, taking into account that the Community is provided 
with its own judicial bodies, including the Court of Justice and the Court of

the discretion used) in the Reflection Group which met to prepare the 1996 IGC (Report 
of the Group of Reflection, point 120).

70 Especially interesting is the case of the German Federal Constitutional Court Judgment of 
12 October 1993 (Eu GRZ 1993, 429).

71 Case 70/95, Sodemare (17 June 1997), not yet published in the ECR.



88 Ricardo Alonso G arcia

First Instance of the European Communities,72 which operate within the 
framework of their own system of actions and remedies.

1. European Community, NAFTA and Mercosur Approaches: Permanent
and Legalistic v. ad hoc and Diplomatic Dispute Settlement Mechanisms

Thus, the Community also differs in its judicial aspect from recently created 
systems of economic integration mentioned at the beginning of this paper.

In contrast to the European Community, the North American Free Trade 
Agreement which, as we have observed, lack an institutional system with 
decision-making and executing powers, also has its own metanational 
framework for solving problems which may arise when the Member States 
interpret and apply the Treaty. Yet unlike the permanent character of the 
Community’s judicial system, NAFTA’s is based on different, ad hoc panels 
which are convened to settle each particular conflict and are dissolved once 
the case in question has been resolved.

Somewhat similar is the case of Mercosur,73 a system in which the lack 
of a means of questioning the validity of the decisions adopted by its political 
institutions74 within its own metanational framework of ad hoc panels (with 
competence limited to resolving disputes among Member States), is rather 
surprising.

However, this initial surprise at the lacks of means for resolving conflicts 
between Member States and Mercosur institutions, diminishes if we bear in 
mind that this is a system in which the decision-making bodies all act 
‘intergovemmentally’ on the basis of consensus. In this regard, we should 
remember that within the European Community, the level of litigation -  
legally permitted pursuant to Article 173 of the EC Treaty -  initiated by 
Member States against the Council was low until the Single Act, given the 
Council’s almost exclusive role in the decision-making process, based on a 
system of unanimity.

72 Within the framework of one institution comprised of two jurisdictions (Article 168A EC 
Treaty having established that ‘a Court of First Instance shall be attached to the Court of 
Justice’).
The Court of First Instance, in its Report on the 1996 Intergovernmental Conference 
(published in the Proceedings of the Court of Justice and Court of First Instance of the 
European Communities, No. 15/95), assuming The Court to be one sole institution, urged 
the Conference to break its silence regarding Article 4 EC Treaty (in that same report, the 
Court of First Instance correctly referred to the very name of the court as a misnomer, 
given that its decisions are final in questions of fact and that it is competent to hear 
appeals against decisions issued by quasi-jurisdictional organs).

73 Whose dispute settlement mechanism was modelled on that of the Canada-US Free Trade 
Agreement, the predecessor of NAFTA.

74 We should bear in mind that, in contrast to the North American Free Trade Area, 
Mercosur is endowed with its own decision-making apparatus.
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Something similar occurs in relation to the lack of a means for addressing 
conflicts among the Mercosur institutions themselves. As we have seen, they 
respond to a hierarchical structure in which the Council is the ‘superior 
organ’ of Mercosur,75 whose decisions must be ‘executed’ by the common 
market group,76 ‘assisted’ in this task by the commerce Commission.77

However, in any case, the possibility does exist that the decisions adopted 
by Mercosur institutions may contravene the founding Treaty and its Proto
cols,78 or that this contradiction may occur within the law generated by the 
Mercosur organs themselves, also ruled by the principle of normative hierar
chy as a consequence of its interorganic hierarchical relationship.

It would seem that these contradictions could be resolved indirectly, 
within the metanational framework for solving those controversies which 
arise when Member States interpret and apply Mercosur decisions. The ad 
hoc tribunals convened for this purpose could be considered able to question 
not only the compatibility between these decisions and national law, but also 
their very applicability79 when contrary ad intra to the rules of superior 
normative rank.

2. The Court o f Justice: its Constitutional and Contentious-administrative 
Nature and its System o f Actions and Remedies

Returning to the European Community system, we should point out that it 
also has its own sui generis characteristics when compared with the Member 
States’ national constitutional jurisdictions.

Thus, in contrast to these, whose basic parameter of control is the consti
tutional text,80 the Court of Justice guarantees not only compliance with the 
Treaty, the Community’s ‘constitutional charter’ in the words of the Court 
itself in Case 294/83, Les Verts v. European Parliament,81 but also with the 
overall legal order (of which it is also the supreme interpreter), that is, with 
all secondary legislation and general principles of law.

This implies that the Court of Justice, guarantor both of Community 
legality and constitutionality,82 employs in exercising review functions both

75 Article 3 Ouro-Preto Protocol.
76 Article 10 Ouro-Preto Protocol.
77 Article 16 Ouro-Preto Protocol.
78 The protocols having implicit normative hierarchy over those decisions.
79 Which is not formally their validity, given the erga omnes connotations of this concept, 

absent in dispute settlement mechanisms such as Mercosur’s, based on inter partes solu
tions.

80 Sometimes enlarged to include specific rules forming a ‘constitutional block’ (as is the 
case in Spain in which the ‘constitutional block’ includes rules outlining the competences 
of the State and the autonomous communities, respectively, -  Article 28 of the Organic 
Law of the Constitutional Court).

81 (1986] ECR 1339.
82 Case 46/87, Hoechst, [1987] ECR 1549.
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the techniques of a constitutional judge and of a contentious-administrative 
judge.

Thus, the Court acts as constitutional judge, on the one hand, when it 
reviews the constitutionality of the general measures which directly imple
ment the options which the Treaty has left open to the Community institu
tions and Member States and, on the other, as we shall analyze shortly, when 
it defines through its jurisprudence the fundamental rights of the Community 
legal order.

The Court acts as a contentious-administrative judge when it reviews the 
legality of Community and national measures passed in implementation of 
other Community norms whose content is used as the parameter of validity, 
as well as when it reviews the legality of individual acts.83

Something similar occurs on a lesser scale with the Court of First 
Instance, subject to a right of appeal to the Court of Justice on points of law, 
to the extent that the former essentially controls the legality of Community 
administrative acts. At the same time it indirectly controls by means of the 
exception of illegality, the compliance of Community general measures with 
the Treaty, while simultaneously participating at first instance in the 
construction of the fundamental rights of the Community legal order.

Among the characteristics of the Community’s judicial order outlined 
thus far, we should underscore two aspects. First it is autonomous in nature,

83 This is said taking into account the confusion which exists in the Community legal order 
concerning the system of sources of law, which commences with the use of the generic 
term ‘acts’ to refer both to ‘acts’ stricto sensu as well as measures of a general nature, in 
addition to the fact that the list of Community acts set out in Article 189 EC Treaty is not 
exhaustive.
Nor does the Treaty differentiate between the legislative or executive (or administrative) 
nature of Community provisions.
This confusion, which was addressed in Declaration No. 16 on the occasion of the signing 
of the Maastricht Treaty in which the 1996 Intergovernmental Conference was invited ‘to 
examine to what extent it might be possible to review the classification of Community 
acts with a view to establishing an appropriate hierarchy between the different categories 
of act’ (an invitation which was not reflected in the Draft Treaty of Amsterdam), has had 
consequences in the system of judicial control.
Thus, the Court of Justice, in jurisprudence which in principle revolves around the content 
of the Community act and not its form, in some cases has made a distinction among the 
types of Community acts, while ignoring them in other cases in which it would have been 
equally necessary to make that distinction.
As an example of the first, we could cite the Court’s construction of the principle of hier
archy between basic regulations and implementing regulations based on a functional 
rather than an organic distinction (Case 357/88, Hopermann, [1990] ECR 1669); or the 
different treatment, provided for in general terms in Article 190 EC Treaty, of the state
ment of reasons according to whether they are acts stricto sensu or general measures 
(Case 5/67, Beus, [1968] ECR 83).
As an example of the second, we could cite the common treatment of general measures, 
regardless of their legislative or implementing nature, in relation to the capacity of indi - 
viduals to bring an action for annulment (Case 302/87, European Parliament v. Council, 
[1988] ECR 5615), or to the non-contractual liability system of the Community institu - 
tions (Case 152/88, Sofrimport, [1990] ECR 2477).
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being endowed with its own permanent institution with obligatory jurisdic
tion84 to exercise both constitutional review and its contentious-administra
tive functions, in the context of its own framework of actions and remedies. 
Second, these review functions are complemented by the function of 
supreme interpreter of the Community legal order, thus guaranteeing, as we 
will see, uniformity in the implementation of Community law, which 
otherwise would run the risk of diversification at the national level.

B. The Influence of National Law on Shaping the Community Rules
Concerning Judicial Protection

Given its vocation to seek integration, this autonomous system is formed and 
developed taking into account the law of the Member States, both from a 
structural as well as a substantive perspective. Member States’ law is consid
ered from a structural standpoint since national judicial bodies participate in 
cooperation with the Court of Justice in its review and interpretative tasks, 
raising when necessary preliminary questions concerning validity and inter
pretation.85 And from a substantive perspective, since national laws are not 
divorced from the interpretation which the Court of Justice issues on its own 
system of actions and remedies.

In effect, commencing with this last question, the Community judicial 
system reviews the activities of Community institutions in a direct manner,86 
by means of actions for annulment87 and actions for failure to act.88 Review 
is also effected by means of direct action -  for infringement -  when assuring 
compliance on the part of national authorities with Community law.89

Both the procedural (locus standi, time-limits, etc.) as well as the substan
tive rules (grounds for illegality) which govern the previously mentioned 
actions are Community rules, found in the Treaty itself, in the Statute of the 
Court of Justice and in the Rules of Procedure of the Court of Justice and the 
Court of First Instance.

However, this does not imply that national laws are completely removed 
from those rules configuring the Community judicial system. As an example 
we might cite the question of the capacity to bring an action for annulment 
before the Court of Justice.

84 An obligatory jurisdiction which differentiates it from international jurisdictions, whose 
competence requires the specific consent of the State being sued.

85 Article 177 EC Treaty.
86 Beside the system of prior control over the international treaties between the Community 

and non-Member States or organizations (Article 228(6) EC Treaty).
87 Article 173 EC Treaty.
88 Article 175 EC Treaty.
89 Articles 169 and 170 EC Treaty.
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The Maastricht Treaty included the European Parliament among those 
institutions empowered to bring an action for annulment for the purpose of 
protecting its prerogatives,90 assuming the Court of Justice doctrine set out in 
Case 70/88, European Parliament v. Council.91

Although the Court based this doctrine on the defence of the Community 
institutional balance, Advocate-General Van Gerven did not hesitate to use 
the concept of right to judicial protection as the authentic basis for recogniz
ing the European Parliament’s right to protect its prerogatives.92 The right to 
judicial protection is, in turn, a manifestation of the general principle of 
access to justice, assumed by the Court of Justice as being part of the 
Community legal order emanating from the general principles -  in particular, 
the fundamental rights -  common to the laws of the Member States.93

Returning to the question of the capacity to bring an action under Article 
173, the Court of Justice has maintained an excessively rigorous interpreta
tion of the concept of ‘direct and individual concern’, especially in relation to 
the standing to challenge general measures required of natural or legal 
persons in order to have direct access to Luxembourg.94

Also well-known is the pressure which national law is exercising in an 
attempt to broaden the terms of the Court of Justice’s restrictive interpreta
tion, concerning the capacity of individuals to bring actions for annulment. 
The aim is to substitute the requirement for individuals to be directly and 
individually concerned, at least in relation to measures which are non-

90 And the European Central Bank’s. The Draft Treaty of Amsterdam also recognizes the 
capacity of the Court of Auditors in the same terms as it does the European Parliament 
and the European Central Bank.

91 [1990] ECR 2041.
92 Advocate-General Darmon expressed a similar Opinion in Case 302/87, European Par - 

liament v. Council, [1988] ECR 5615, in which the Court of Justice, departing form 
Darmon’s proposal, rejected the general locus standi of Parliament, a doctrine partially 
overruled in the terms observed in Case 70/88.
A different question from that of interest here, which is none other than the utilization of 
national law in the configuration of the Community system of actions and remedies, is the 
difference which results from basing the Parliament’s locus standi, as the Court did, on 
the principle of institutional balance, or of doing so, as the Advocates-General did, and 
especially Van Gerven, on the principle of judicial protection.
Thus, for example, the second perspective rather than the first, would inevitably result in 
admitting active locus standi in the context of Article 173 for the consultative Community 
bodies -  the Economic and Social Committee and the Committee of the Regions -  when 
the obligation to consult them is ignored.

93 Case 224/84, Johnston, [1986] ECR 1651.
94 Although it held in Case 25/62, Plaumann v. Commission, [1963] ECR 95, specifically in 

relation to Article 173, that provisions ‘regarding the right of interested parties to bring an 
action must not be interpreted restrictively’.
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legislative in nature, for other more flexible grounds such as the concepts of 
legitimate95 or sufficient96 interest.97

In its Report on certain aspects of the application of the Treaty on Euro
pean Union,98 the Court of Justice itself questioned whether the requirement 
of direct and individual concern is sufficient to guarantee individuals effec
tive judicial protection against infringement of their fundamental rights 
which may result from the legislative activities of Community institutions.

We would add that effective protection is needed not only against 
infringement which may result from ‘legislative’ activity, but also from the 
general ‘normative’ activity of Community institutions. This is so because, as 
we have pointed out, Court of Justice doctrine, except in very specific and 
particular cases,99 excludes the locus standi of individuals to challenge 
general measures,100 regardless of whether they are legislative or executive 
(or administrative, i.e., implementing measures).101

We should also bear in mind, on the other hand, that judicial protection is 
itself a fundamental right which may be diluted or infringed as a conse
quence of rejecting in absolute terms the capacity to challenge general 
measures, without applying considerations as to the legislative or administra-

95 As, for example, provided for in Spanish law in Article 24( 1) of the Constitution.
96 As, for example, provided for in English law in Section 31(3) of the Supreme Court Act.
97 As stated in the Report of the Committee of the Just ice-All Souls Review of Adminis

trative Law in the United Kingdom (‘Administrative Justice: Some Necessary Reforms’, 
(1988) 179-80): ‘The question of standing may at first sight appear to be a matter of 
procedure and hence of less importance than issues relating to substantive law. To regard 
standing in this manner is, however, to underestimate its central significance. A generous 
approach by the courts to standing and a willingness by judges to accord standing wher - 
ever serious illegality is alleged are, in our view, essential if the rule of law is to be a 
living precept and not a rhetorical phrase to be rehearsed in ceremonial speeches. As 
Walsh J. said in the Supreme Court of the Republic of Ireland, it has been observed that 
“restrictive rules about standing are, in general, inimical to a healthy state of administra - 
tive law’” {The State -  Lynch -  v. Cooney, [1982] IR 337, 368).

98 Point 20. Published in the Proceedings of the Court of Justice and Court of First Instance 
of the European Communities, No. 15/95.

99 As in Case 309/89, Codorniu v. Council, [1994] ECR 1-1853.
100 This can clearly be observed in the previously mentioned Case 302/87 in which the Euro

pean Parliament attempted to interpret its situation as being that of individuals when 
seeking recognition of their capacity to challenge a general Council measure. The Court 
of Justice maintained that in relation to individuals, Article 173 only contemplates a 
limited series of acts, individual in scope, while the Parliament was attempting to gain 
recognition for its capacity to bring actions against general measures (in this same line, 
Case 298/89, Gibraltar v. Council, [1993] ECR 1-3605).
This doctrine (developed from the outset: viz. Cases 16 and 17/62, Producteurs de Fruits 
v. Council, [1962] ECR 471, including the Opinion of Advocate-General Lagrange) 
seems to have been assumed by the Court of First Instance: cf. recent Cases 482/93, 
Weber v. Commission, 10 July 1996, and 47/95, Terres Rouges, 9 April 1997 (not yet 
published in the ECR.).

101 Absence of distinction, which is familiar, as we have observed, in the diffuse system of 
Treaty sources.
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tive nature of the norm. Even when recourse to indirect challenge is open,102 
it should not be denied that the delay in making the challenge effective risks 
serious or even irreparable damages103 not to mention the problems which 
may derive from self-executing measures.

Also within the framework of a specifically Community procedure such 
as the one regulated in Article 169, we can observe instances of the influence 
of national law in the configuration of some of its elements.

This is the case of the requirement in the pre-contentious stage that the 
Commission grant the affected Member State the opportunity of submitting 
its observations. This results in the requirement that before the Commission 
issues its reasoned opinion, it must send the Member State a letter giving 
formal notice of the proceedings, with a view to delimiting the subject matter 
of the dispute and providing the State with information which would enable 
it to prepare its defence. At the outset, this requirement was considered by 
the Court of Justice as an ‘essential formal requirement’, 104 designed to

102 As the Court of Justice pointed out in Case 302/87, based on Articles 177 and 184 EC 
Treaty.

103 A particularly thorny question in the context of the common market (a context which is 
nonetheless frequently referred to by the Court of Justice in the framework of other 
actions such as non-contractual liability: viz., for example, Case 59/83, Biovilac v. EEC, 
[1984] ECR 4057 in relation to the foreseeability of the risks inherent in market condi - 
tions; or Cases 46 and 48/93, Brasserie du Pécheur and Factortame, [1996] ECR 1-1029, 
in relation to the need for compensating for lost profits).

104 ‘Even if the Member State concerned does not consider it necessary to avail itself of the 
opportunity to submit its observations’: Case 31/69, Commission v. Italy, [1970] ECR 25. 
Thus, the formal letter has become an essential part of the entire proceeding, including the 
judicial phase, by having to incorporate specifically the complaints raised by the 
Commission, which could not be altered subsequently, since this would constitute a vio - 
lation of the State’s right to due process. The Court of Justice did not hesitate to take this 
affirmation to its ultimate consequences, on occasion even in exaggerated terms. Thus, in 
Case 51/83, Commission v. Italy, [1984] ECR 2793, the formal letter was limited to the 
subject matter of the dispute concerning Italian restrictions on the use of edible gelatin in 
the manufacture and marketing of confectionery products, subsequently extended in the 
reasoned opinion to preserved meat products and ice cream. The Court of Justice 
dismissed the application in respect of the latter as inadmissible, considering that 
broadening the scope of the complaint could not be regarded as having been satisfied by 
the fact that Italy had submitted observations in that respect on the reasoned opinion. 
More recently, in Case 274/93, Commission v. Luxembourg, [1996] ECR 1-2019, the 
Commission based its claim on failure to implement a directive, due to the lack of 
communication and subsequent silence on the part of the Member State in the pre- 
contentious stage, with regards to the national implementation of the directive in question. 
Within that context, the Court rejected that the Commission could alter its claim by 
transforming failure to implement into incorrect implementation, once the judicial stage 
had been initiated and given the communication to the Commission on the part of the 
defendant State of the existence of a measure prior to the directive that supposedly 
conformed to the content of the latter. The Court did so, even taking into account that the 
Commission had analyzed the compatibility between the national measure referred to 
later and the directive. (This is a doctrine which, first, shows a degree of inconsistency, 
since the reasoning on which it is based is none other than that the Court could only 
conduct an examination of compatibility between national law and Community law, once 
the defendant State had been allowed to give its testimony in the pre-contentious stage on
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ensure compliance, as Advocate-General Mancini underscored,105 with the 
general principle, quite well known in the legal orders of the Member States, 
of audi alteram parte.

I believe that the examples presented thus far (to which others should be 
added, as we will soon see, within the context of the preliminary ruling) 
reflect the extent to which national laws influence, presently and potentially, 
the configuration of the ‘autonomous’ Community system of actions and 
remedies, an influence which is complemented from a structural standpoint 
by the intervention of national courts and tribunals.

C. National and Community Law: Completion and Interaction within 
the Judicial Implementation Context

In effect, the conflicts which may arise between the national administrations 
and citizens or between citizens themselves in the implementation of the 
Community legal system, must necessarily be addressed and resolved within 
the national jurisdictions106 in the context of the legal remedies existing in 
each national system. Once again, a knowledge of domestic public law (in 
this case, of procedural law) proves indispensable, to avoid having a biased 
or partial view on jurisdictional control within the Community legal order.

1. Judicial Co-operation through the Preliminary Ruling Mechanism

The integrative nature of the Community legal order is more obvious here
than in other areas, manifesting itself in the indispensable requirement that

the Commission’s accusations, something which in the Court’s view had not occurred in 
this case, since the accusations had been based on failure to implement and not on 
incorrect implementation. The Court overlooked, as Advocate-General Jacobs so 
correctly observed, that the unsatisfactory position of the State stemmed from its own 
failure to cooperate with the Commission and the Court and that, in any event, the State 
would have every opportunity to refute the Commission’s claims in the proceedings 
before the Court. Second, the consequences of such a doctrine may have disastrous results 
for the functioning of the system, favouring the Member States’ silence by obliging the 
Commission, when the States finally break that silence referring to the alleged existence 
of national law compatible with the Community measure in question, to re-initiate the 
entire procedure ex Article 169 to convert it ab initio from a procedure for failure to 
implement into a procedure for incorrect implementation.)

105 Cf. his Opinions in Cases 211/84, Commission v. Denmark, [1982] ECR 4547; 40/82, 
Commission v. United Kingdom, [1984] ECR 283; and 74/82, Commission v. Ireland, 
[1984] ECR 317.

106 It should be noted that Mercosur’s dispute settlement mechanism, although containing a 
specific procedure labeled ‘individual complaints’, (Chapter V of the Brasilia Protocol), 
does not provide individual direct access to the panels within the system. This is because 
the mechanism is really interstate in nature, in the sense that it is the Member States 
which decide whether to activate it on the basis of the complaints brought before them, 
enjoying a broad degree of discretion in proceeding with its prosecution and playing an 
exclusive role in ensuring that the panel’s decision is executed.
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the European and national legal structures and procedural rules complement 
each other, reflected in the preliminary ruling which, in the words of the 
Court, is a mechanism of ‘judicial cooperation’, 107 the veritable cornerstone 
of Community system.108

Thus, based on the premise that the major portion of Community law is 
implemented in a context of decentralization by national authorities, includ
ing judicial bodies, in charge of ensuring correct implementation on the part 
of both public and private entities, it would seem clear that the ‘community’ 
achieved during the phase of normative production, with European rules 
common to all Member States, would run the risk of breaking apart. In other 
words, the previous integration would be disintegrated if, in the context of 
decentralization, implementation were left solely in the hands of the Member 
States, and ultimately in the hands of their judicial bodies, empowered to rule 
in cases of conflict in the implementation phase.109

To avoid this risk,110 the Community legal order is provided with the 
mechanism of preliminary rulings. Under that mechanism, national courts 
and tribunals, in the context of litigation pending before them, may or must 
(depending on whether their decisions are subject to subsequent appeals 
under national law), refer to the Court of Justice for a preliminary ruling 
concerning any doubt111 as to the interpretation or validity of Community 
law which may be necessary to enable them to pass judgment. The Court of 
Justice in any case has the monopoly of ruling on the invalidity of Commu
nity law.112

107 Case 16/65, Schwarze, [1965] ECR 877.
108 Point 11 of its Report on certain aspects of the application of the Treaty on European 

Union.
109 ‘The preliminary ruling’, states the Court of Justice in its previously mentioned report on 

certain aspects of the application of the Treaty on European Union (point 11 ), ‘is the veri
table cornerstone of the operation of the internal market, since it plays a fundamental role 
in ensuring that the law established by the Treaties retains its Community character with a 
view to guaranteeing that law has the same effect in all circumstances in all the Member 
States of the European Union’.

110 An evident risk both in Mercosur and in NAFTA (although NAFTA’s Section D of 
Chapter XX provides a sui generis mechanism to permit the intervention in administrative 
and judicial procedures of the Free Trade Commission -  a body lacking decision-making 
powers -  and, in its absence, of the Member States, presenting their -  not legally binding 
-  opinions on the question of interpretation or implementation of the Treaty which may 
have arisen in the framework of national litigation).

111 In the terms established in Case 283/81, CILFIT, [1982] ECR 3415.
112 Cases 314/85, Foto-Frost, [1987] ECR 4199, and 143/88 and 92/89, Zuckerfabrik, [1991] 

ECR 415, the later obliging national courts and tribunals to accompany all interim 
measures adopted regarding Community law with a request for preliminary ruling on its 
validity, and thus putting an end to the exception contained in the former (and, previously, 
in Cases 107/76, Hoffmann-La Roche, [1977] ECR 957, and 35 and 36/82, Morson and 
Jhanjan, [1982] ECR 3723), which stated that ‘the rule that national courts may not them
selves declare Community acts invalid may have to be qualified in certain circumstances 
in the case of proceedings relating to an application for interim measures’.



Community and National Legal Orders 97

Thus, preliminary rulings permit the judicial control of the Community 
secondary law within its natural context, which is the Community legal order 
considered as a whole both from a substantive and a structural perspective. 
This is so by means of the intervention of an institution which belongs to the 
Community system, the Court of Justice, in charge of ultimately deciding 
within the legal-material context of this same system, whether a Community 
provision is valid or not.

The validity of a Community law having been assumed, the preliminary 
ruling also provides, through the intervention of the Court of Justice, a 
uniform interpretation to be respected by all authorities of the Member 
States.

(a) The Influence of National Law on Shaping Preliminary Ruling 
Concepts: the Case of the ‘Court or Tribunal’ Notion

The preliminary ruling with its two-fold nature, indirectly complements the 
direct control exercised by the Court of Justice through actions for annul
ment113 and for infringement,114 which in turn contribute to a uniform

113 But not, according to the Court of Justice, through actions for failure to act (Case 68/95, 
Port GmbH, [1996] ECR 1-6065).

114 Although Article 177 seems to limit the request for a preliminary ruling to the reasonable 
doubt which may arise in relation to the interpretation of Community law, an abstraction 
taken from national law, what is certain is that from the outset of the Community’s opera
tions, it was obvious that the interpretative preliminary ruling was frequently called for 
within the context of a conflict between Community law and national law. The intention 
of the judge referring a case for preliminary ruling was, ultimately, to obtain from the 
Court of Justice an answer which would permit him to resolve that conflict.
In Case 26/62, van Gend en Loos, [1963] ECR 1, the Court of Justice paved the way for 
using to the utmost the possibilities provided for in Article 177 with relation to non- 
compliance on the part of Member States, when it affirmed that ‘the vigilance of individ
uals concerned to protect their rights amounts to an effective supervision in addition to the 
supervision entrusted by Articles 169 and 170 to the diligence of the Commission and of 
the Member States’.
A year later, in Case 6/64, Costa, [1964] ECR 585, the referring judge openly and directly 
enquired as to the compatibility between certain Italian laws and the EEC Treaty. The 
Court of Justice admitted the referral for preliminary ruling, establishing a relationship to 
Article 177 which would reappear often in subsequent jurisprudence, i.e., although the 
said precept does not suffice to decide on the interpretation or validity of national law vis- 
à-vis Community law, (which is related to the scope of an action for infringement: Case 
66/77, Kuyken, [1977] ECR 2311), the Court is indeed competent to deduce from the 
preliminary rulings requested those elements which fall within the scope of interpretation 
of Community law with a view to permitting the national judge to resolve the problem he 
faces (Cases 91 and 127/93, Heineken, [1984] ECR 3435), or to permit him/her to observe 
the effects of national law (Case 112/75, Hirardin, [1976] ECR 553), or simply to observe 
that, in that given case, national law conforms with the Community law in question (Case 
237/82, Jongeneel Kaas, [1984] ECR 483).
In practice, this has resulted in a large part of preliminary rulings being similar, from the 
perspective of Community judicial review of national law, to actions for infringement. 
Both sorts are common decisions issued on the basis of Article 177 in which the Court, 
without openly referring specifically to national law (or even when doing so: Case 21/78,
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interpretation of Community law.115 It is not limited to being a manifestation 
of interaction between legal orders restricted to structural cooperation 
between the Community and national judicial systems. On the contrary, it 
demonstrates the substantive influence of national law (as was the case in the 
previously mentioned means of direct control) on the shaping of concepts 
which, while being a part of Community law, do not cease to be related to 
the national legal concepts.

Thus, for example, the concept of ‘court or tribunal’ in the context of 
Article 177 is, as is known, a Community concept which may not coincide 
with the concept of courts or tribunals in the context of national law.

But, the fact that we find ourselves before a Community concept,116 does 
not mean that national laws are completely divorced from this interpretation.

Once again, as an example, if we assume (as the Court of Justice finally 
did117) that independence is one of the essential elements in defining an 
organ as a ‘court or tribunal’ pursuant to Article 177, it would at least be 
surprising to try to consider the concept of ‘independence’ without taking 
into account the legal culture of the Member States, which includes, as a

Delkvist, [1978] ECR 2327), does indirectly, however, issue a judgment as to the compat - 
ibility between the same and the Community law upon which it has been asked to rule. 
From a procedural standpoint, the Court has not hesitated in some cases to join an action 
for infringement to a preliminary ruling for the purposes of the Advocate-General’s 
Opinion or the oral hearing: cf. Cases 278/82, Rewe, [1984] ECR 721, and 325/82, 
Commission v. Germany, [1984] ECR 777; and Cases 221/89, Factortame, [1991] ECR I- 
3905, and 246/89, Commission v. United Kingdom, [1991] ECR 1-4585.

115 Thus, judgments issued within the framework of an action for infringement, regardless of 
whether they rule in favour of infringement or not, may provide an interpretation of 
Community law to be used as a parameter in similar situations, not only by the adminis - 
trative and judicial bodies of the Member State which is a party to the proceedings (in this 
respect, for example, Case 149/94, Didier Vergy, [1996] ECR 1-229, citing Case 252/85, 
Commission v. France), but also by the administrative and judicial bodies of the other 
Member States (cf. for example Case 14/96, Denuit, 29 May 1997 -  not yet published in 
the ECR -  citing, while deciding a preliminary ruling requested by the Tribunal de 
Premiere Instance de Bruxelles, Case 222/94, Commission v. United Kingdom) and by the 
Communty institutions (cf. for example Case 422/92, Commission v. Germany, [1995] 
ECR 1-1097, citing Case 2/90, Commission v. Belgium).
Something similar occurs in relation to actions for annulment (and with the preliminary 
rulings on validity), which on many occasions become decisions declaring the legality of 
the challenged rule, if it is interpreted as established by the Court of Justice (cf. for 
example Case 15/81, Shul, [1981] ECR 1409).

116 Interpreted by the Court in a less than rigorous manner: cf. the Opinion of Advocate- 
General Ruiz-Jarabo in Cases 74 and 129/95, X, [1996] ECR 1-6609.

117 In Case 61/65, Vaasen Gobbels, [1966] ECR 261, the Court of Justice specified for the 
first time the criteria which a ‘court or tribunal’ should satisfy for the purpose of Article 
177: it should be established by law, have a permanent existence, exercise binding juris
diction, be bound by rules of adversary procedure and apply the rule of law.
Yet it was not until Case 14/86, Pretore di Said, [1987] ECR 2545, that the Court specifi - 
cally pointed out the need for the court or tribunal in question to be independent.
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feature of this legal culture, the European Convention for the Protection of 
Human Rights and Fundamental Freedoms.118

However, this is a question which we will address later when we analyze 
the Court of Justice’s construction of the general principles of Community 
law, including the fundamental rights of the individual, a clear demonstration 
of the interaction of legal systems which characterizes the Community 
phenomenon and which I have insisted upon throughout this exposition.

For the moment it will suffice to point out that, precisely due to ignoring 
the legal culture of those who make up the whole, without any type of expla
nation, preliminary rulings are surprisingly rendered in the context of 
national litigation, in which the Administration is a party to the proceedings 
before non-judicial bodies, whose organic and functional independence is not 
formally guaranteed.119

118 In relation to which the question continues to be open as to the scope of independence 
mentioned in Article 6 which regulates the right to a fair and public hearing in the deter
mination of civil rights and criminal charges.
Thus, for example, the European Court of Human Rights has underscored that the concept 
of independence should encompass relations concerning both the executive as well as the 
parties to the conflict, which should be determined based on questions such as the means 
of appointing the judges of the court or their duration in office (Le Compte and others v. 
Belgium, 1981, Series A, No. 43), the existence of guarantees against outside pressures 
(Piersack v. Belgium, 1982, Series A, No. 53) and the appearance of independence 
(Delcourt v. Belgium, 1970, Series A, No. 11), following the English adage, ‘justice must 
not only be done: it must also be seen to be done’.
However, when called upon to do so, the Court at Strasbourg has interpreted these 
requirements meekly, for example, as in Case Campbell and Fell v. United Kingdom, 
1984, Series A, No. 80, in which, contrary to the Opinion of the European Commission of 
Human Rights, it maintained that the appointment of judges by the executive did not 
necessarily result in a lack of independence, even when the possibility of giving the 
tribunal instructions existed, as long as they did not affect the tribunal within its functions 
of a contentious nature. Neither did the Court consider the duration of the appointment, 
nor the formal guarantee against removal of its members to be a determining factor, 
although it did insist on the necessity that assurance against removal, basic to indepen
dence, should exist de facto. (In the case in question, admitting formally that the Minister 
of Home Affairs could invite the members to resign, the Court was convinced by the 
British Government’s arguments that removal would only occur in absolutely exceptional 
circumstances. It was this idea of the limited possibility -  or virtual impossibility -  of 
removal, if not formally established, at least admitted de facto, which would be reaffirmed 
in subsequent decisions, which also included legal prohibitions against issuing instruc
tions: Cases Sramek v. Austria, 1984 Series A, No. 84, and Ettl and others v. Austria, 
Series A, No. 117).

119 This is exactly what the Court of Justice did when it admitted to proceedings (Cases 260 
and 261/91, La Junquera, [1993] ECR 1-1885) preliminary references from a Spanish 
financial administrative tribunal, an administrative authority within Spanish law, whose 
functional independence is not expressly guaranteed and whose members are freely 
appointed and removed by the Government, its decisions being open to review by genuine 
courts (cf. the critique in this respect of Advocate-General Ruiz-Jarabo in Cases 74 and 
129/95, just mentioned).
With this I do not intend to maintain that bodies such as the Spanish financial administra
tive tribunals should necessarily be excluded from the notion of ‘courts or tribunals’ for 
the purpose of Article 177, but I would like to point out that the Court of Justice should
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(b) The Essential Role of National Law in Ensuring the Proper Functioning 
of the Preliminary Ruling: the Obligation to Refer and the Right to Due 
Process

In addition, not only can and should national laws be taken into account 
when shaping the Community concepts which make up the preliminary 
ruling, but they should also be considered de facto as essential instruments 
when determining important aspects of its functioning. Particularly important 
among these is the penalization for non-compliance with the obligation to 
seek a preliminary ruling, when this obligation exists.

In effect, to the extent that the preliminary ruling is the cornerstone of the 
Community system, it is necessary to pay special attention to any cases in 
which the national courts and tribunals neglect to comply with their obliga
tion to refer a case for a preliminary ruling whenever this obligation does 
indeed exist.120

In the event that a national court neglects to refer a case for preliminary 
ruling121 when the obligation to do so exists, in principle recourse would be 
possible to an action for infringement, which can be brought against all 
public authorities of the Member States, including the judicial branch.

However, this possibility, which is hardly debatable in theory, has never 
been put into practice.

The reasons cited by the Commission in its Fifth122 and Sixth Annual123 
Report on the Implementation of Community Law are, on the one hand, that 
actions for infringement are not the most appropriate means for achieving 
cooperation between the national courts and the Court of Justice and, on the 
other hand, due to the universal principle of the independence of the 
judiciary, the Commission does not believe that it has grounds for 
reproaching a Member State for the actions of one of its courts.

give greater attention to the notion of independence, relying for its definition on the law 
of the Member States and on the European Convention on Human Rights.

120 ‘Any weakening’, stated the Court of Justice in its previously mentioned report on certain 
aspects of the application of the Treaty on European Union (point 11), ‘even if only 
potential, of the uniform application and interpretation of Community law throughout the 
Union would be liable to give rise to distortions of competition and discrimination 
between economic operators, thus jeopardizing equality of opportunity as between those 
operators and, consequently, the proper functioning of the internal market’.

121 Cf. in this respect the note of The Court of Justice, which is purely informative in nature, 
on the request for preliminary rulings by the national courts and tribunals, published in 
The Proceedings of the Court of Justice and Court of First Instance of the European 
Communities, No. 34/96.

122 OJ 1988 C 310/43.
123 OJ 1989 C 330/53.
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In fact, to date, in the context of Article 169, the Court of Justice has not 
had the occasion to rule on any cases of breach of article 177 on the part of 
national courts and tribunals.124

However, that the Commission would decline the opportunity to initiate 
proceedings ex Article 169 against specific cases of infringement on the part 
of national courts and tribunals, does not mean that this possibility should be 
eliminated in the context of infringement of a non-individualized nature, i.e., 
in the words of the Commission itself in its allegations in Case 9/75, Meyer- 
Burckhard v. Commission ,125 as ‘an extreme measure, where the attitude of 
the Courts of a Member State, consistently disregarding in their case-law the 
conditions for requesting a preliminary ruling, gave reason to fear that the 
very mechanism of Article 177 was being rendered obsolete’.126

In any case, it seems clear that the de facto effectiveness of Article 169, 
having been restricted to the hypothesis of overall reiterated infringements of 
the requirements derived from Article 177, the Community legal order does 
not offer sufficient means for reacting against specific cases of non-compli - 
ance with the obligation of requesting a preliminary ruling.127 This fact may

124 Examples exist of attempts on the part of the Commission to control specific cases of 
judicial non-compliance, although indirectly by converting the national administration’s 
attitude, which sought to take advantage of a judgment issued without respecting the 
requirements of Article 177 as to the object of proceedings ex Article 169. Thus, in its 
Sixth Annual Report, the Commission, referring to cases in which the national courts do 
not consider the scope and the requirements of Article 177, reports on the initiation of an 
action for infringement against France (resolved in its administrative stage, according to 
the Seventh Annual Report, DO 1990 C 232/54), in relation to a decision of the Cassation 
Court which had penalized certain imports in violation of Community law and without 
referring the question for a preliminary ruling. The Commission considered that the 
French administration, which had made an error in penalizing a company for an offence it 
had not committed, was not authorized, based on Community law, to invoke the judgment 
issued in its favour, which was based on the same manifest error in the implementation of 
Community law.

125 [1975] ECR 1171.
126 Abdication of its guardian role with regard to the judicial branch of the Member States 

which, in fact, occurs generally and not only in the specific context of Article 177, as evi - 
denced by the Annual Reports of the Commission on the implementation of Community 
law. These reports are limited, among other things, to reporting decisions of national 
courts issued in non-compliance with obligations derived from Community law, including 
not referring for preliminary ruling, a specific section being devoted to those cases 
referred to as ‘Rebels’. Thus, in the Eleventh and Twelfth Reports, the Commission 
alluded to judgments of the French Council of State in which, following a consistent 
doctrine which dates -  as the Commission itself observed -  from 1978, refused to directly 
compare the compatibility of individual administrative acts (not, however, general 
measures) with Community directives, which constitutes a clear contradiction of the 
doctrine established by the Court of Justice in Case (36/75), Rutili, [1975] ECR 1219. 
Rutili maintained that ‘inasmuch as the object of the provisions of the Treaty and of 
secondary legislation is to regulate the situation of individuals and to ensure their 
protection, it is also for the national courts to examine whether individual decisions are 
compatible with the relevant provisions of Community law’.

127 The Court of Justice proposed lege ferenda in 1975 in its suggestions on the European 
Union ( Suggestions de la Cour de Justice sur rUnion Européenne , Bulletin des Commu-
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result in an individual being deprived of his right to due process in the face 
of infractions committed by the very authorities in charge of guaranteeing the 
correct implementation of Community law. That is a lack of due process 
which at the same time might potentially result in an incorrect application of 
Community rules and a corresponding break in the uniformity of the 
common European legal system.

Thus, the attention which the national legal systems give to providing 
internal remedies against non-compliance by courts and tribunals, with their 
obligations derived from Article 177, is especially important.128

In this regard, we might cite the possibilities which both the Spanish and 
German Constitutions offer, by means of an appeal brought before the 
Constitutional Court129 against judicial decisions which have violated the 
fundamental right to due process. An element of such an appeal is the right to 
a judge pre-determined by law.130 That judge pre-determined by law would 
be precisely the Community judge, when the conditions to refer for a prelim
inary ruling exist, and the national judge issues his/her ruling without making 
use of Article 177.

An infringement of the right to due process, according to the German131 
and Spanish132 Constitutional Courts’ interpretations of it usually requires 
the national judge to have acted practically arbitrarily or to have committed 
an absolutely blatant and unreasonable error. Although not all instances of 
non-compliance with Article 177 suppose such an infringement, from a 
domestic constitutional perspective, we should not exclude possible tenden
cies to identify non-compliance with Article 177 -  without the need for that 
extreme conduct on the part of the national judge133 -  with the infringement 
of the national right to due process.134

nautés Européennes, Supplément 9/75, 18) establishing a provision for either an appeal 
for the parties in national litigation before the Court, obligatory infringement proceedings, 
or a compensatory action against the State in question at the petition of the injured party.

128 In this regard it should be borne in mind that, according to Article 5 EC Treaty, ‘Member 
States shall take all appropriate measures, whether general or particular, to ensure fulfill - 
ment of the obligations arising out of this Treaty’.

129 ‘Recurso de amparo’ and ‘Verfassungsbeschwerde’.
130 Articles 24(2) of the Spanish Constitution and 101 ( 1 ) of the German Basic Law.
131 Cf., Case No. 2 BvR 687/85, German Constitutional Court Order 8 April 1987, 75 

BVerfGE 223.
132 Cf., Case 296/1993, Spanish Constitutional Court Order 4 October 1993, BJC XLV 1391.
133 Cf., however, the Opinion of Advocate-General Warner in Case 30/77, Bouchereau, 

[1977] ECR 1999, where he held, relating the judicial infringements of Article 177 with 
the possibility of actioning Article 169, that the latter ‘could only come into play in the 
event of a court of a Member State deliberately ignoring or disregarding Community law’.

134 This is said taking into account that, having exhausted the internal legal remedies, we 
should not completely disregard the hypothesis of an action before the European Court of 
Human Rights for violation of Article 6 of the European Convention on Human Rights, 
which recognizes the right to be heard by a court ‘established by law’, which could apply 
to the Court of Justice when the conditions for referring for preliminary ruling have been 
met.
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2. The Influence o f Community Law on the National Systems o f Actions and 
Remedies

The mere hypothesis of tendencies to identify non-compliance with Article 
177 with the infringement of the national right to due process demonstrates 
once again the permanent interaction between the national and Community 
legal orders: national remedies are used to punish non-compliance with 
Article 177, while allowing Community law the possibility of influencing the 
conceptual configuration of those national remedies.

In fact, this general interaction is present in the national courts and 
tribunals in their role as Community judges.

Thus, the autonomy which the Court of Justice has recognized for 
national law ‘to designate the courts having jurisdiction to determine the 
procedural conditions governing actions at law intended to ensure the protec
tion of the rights which the citizens have from the direct effect of Commu
nity law’, was accompanied from the very beginning135 by the obligation to 
comply with two basic requirements: ‘such conditions cannot be less 
favourable than those relating to similar actions of a domestic nature’ and

In fact, this question was raised at the outset before the European Commission of Human 
Rights (which acts as a filter for reaching the Court, although Protocol 11 -  added to the 
Convention - ,  not yet in force, provides for its elimination) in the case X  v. Netherlands, 6 
February 1967 (2248/64), in which the appellant alleged, among other motives, violation 
of Article 6 of the European Convention, since the Dutch Supreme Court had failed, ec 
Article 177(3) EC Treaty, to refer to the Court of Justice for a preliminary ruling before 
issuing its judgment.
The action was not admitted, the European Commission of Human Rights declaring itself 
incompetent ratione materiae, citing sections 2 and 3 of Article 6 which refer solely to 
criminal proceedings, while section 1 covers ‘civil rights’, a term which did not cover the 
social security payments which were the basis for the action. (This inadmission ratione 
materiae based on section 1 would no longer be possible today, social security having 
been included within the scope of application in the European Court of Human Rights 
Decision in Feldbrugge v. The Netherlands, 1986, Series A, No. 99).
The possibility of turning to Strasbourg, thus linking a violation of Article 177 EC Treaty 
with a contravention of Article 6 of the Convention has reappeared recently, the European 
Commission of Human Rights having declared ‘that an absolute right to have a case 
referred to the Court of Justice for a preliminary ruling cannot be derived from the provi - 
sions of the Convention. Nevertheless, there may be certain circumstances in which the 
refusal of a national court called upon to give a ruling at final instance might infringe the 
principle of fairness of judicial proceedings, as set forth in Article 6 par. 1 of the Conven
tion, particularly when such a refusal appears to be arbitrary’ (Divagsa v. Spain, Applica - 
tion 20631/92, 74 DR 274; FSandNSv. France, Application 15669/89, 75 DR 39).
Thus, a degree of arbitrariness exists in the configuration of Article 6 of the Convention, 
in the same direction mentioned in the German and Spanish Constitutional Court’s inter - 
pretation of Articles 101(1) of the German Basic Law and 24 of the Spanish Constitution, 
which although coherent, should not constitute a determining factor for excluding possi - 
ble tendencies in the sense underscored in the text, since it should be borne in mind that 
the Convention only provides a minimum standard of protection that, as established in its 
Article 60, cannot limit or derogate from any of the human rights and fundamental free
doms which may be ensured under the laws of any High Contracting Party.

135 Cases (33/76), Rewe, [1976] ECR 1989, and (45/76), Comet, [1976] ECR 2043.
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cannot make ‘it impossible in practice to exercise the rights which the 
national courts are obliged to protect’. 136

These two requirements have served the Court of Justice as a basis for 
progressively limiting the autonomy of national trial law:137 First, in the area 
of recovering sums paid in violation of Community law by, for example, the 
Court rejected the existence of excessive difficulties in presenting 
evidence138 or the unreasonable time limits established for bringing 
action.139 Later, in relation in general terms to actions derived from rights 
granted by the Community legal order, for example, the Court denied a 
Member State the possibility of invoking the fact that an appeal was lodged 
after the established time limit had elapsed until a correct implementation of 
the directive in question had taken place,140 or it subjected to national judi-

136 A different question (based on Article 6 EC Treaty, which prohibits discrimination on 
grounds of nationality) is that less favourable procedural demands cannot be applied to 
citizens of other Member States (cf. recently, in relation to the prohibition of imposing a 
cautio judicatum solvi, Cases 43/95, Data Delecta, [1996] ECR 1-4661, and 323/95, 
Hayes, 20 March 1997, not yet published in the ECR).

137 As occurs in the area of normative implementation of Community law, where, as we saw, 
the principle of institutional and procedural autonomy of the Member States in carry ing 
out that task has been progressively limited by the Court of Justice on the basis of the 
principle of legal certainty, which requires not only de facto , but also de jure integration 
of Community law in national law.

138 Case 199/82, San Giorgio, [1983] ECR 3595.
139 Case 309/85, Barra, [1988] ECR 355.
140 Case 208/90, Emmott, [1990] ECR 4269. However, cf. Cases 338/91, Steenhorst- 

Neerings, [1993] ECR 1-5475, and 410/92, Johnson, [1994] ECR 1-5483, and the Opinion 
of Advocate-General Jacobs in Case 2/94, Denkavit, [1996] ECR 1-2827; the Court 
having recently underscored the specific circumstances which surrounded the Emmott 
Decision: Cases 114-115/95, Texaco and Others, 17 July 1997, not yet published in the 
ECR).
The Court’s error in Emmott lies in the general character of its ruling -  without further 
distinctions -  affirming that any limitation period to bar claims based on the provisions of 
a directive may not begin to run until the directive has been properly implemented in 
national law, without distinguishing between an absolute lack of implementation or an 
incorrect implementation which has already been judicially declared as such, and a partial 
or an incorrect implementation on which no judicial decision has been issued.
The first case would involve, prima facie , the fulfilment of the precondition -  improper 
implementation of the directive -  which would permit the process to commence out of 
term.
In contrast, in the second case, the existence of the said precondition would itself require 
an analysis of whether the implementation was proper or not, to permit the process to 
commence.
The Court of Justice made a similar error in Case 103/88, Fratelli Costanzo, [1989] ECR 
1839, when it maintained, once again as a general rule and without further distinctions, 
that the administrative authorities of the Member States were obliged to apply the provi - 
sions of a directive which are unconditional and sufficiently precise, and to refrain from 
applying provisions of national law which conflicted with them.
This doctrine makes sense if its application is limited to those cases in which the incorrect 
implementation, which is at the root of the direct application of the directive, enjoys 
judicial support. If not, what authority does the administration have to judge whether the 
legislator, when implementing the directive, has acted correctly or not, taking into
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cial review domestic administrative acts which were not liable to review 
under national law. It did this in particular with administrative acts which 
were part of proceedings whose final decision was to be adopted by a 
Community institution,141 incapable of being challenged before the Court of 
Justice for reasons inherent to the national stage of proceedings.142

All of this occurs in the context of the supremacy143 and direct effect144 
of Community law, which obliges national courts to apply Community law 
and, if necessary, to refuse on their own initiative to apply any conflicting 
provision of national law, (even if adopted subsequently, without having to 
request or await the prior setting aside of such provisions by legislative or 
other constitutional means145). National courts are also obliged to grant 
interim measures against national acts incompatible with Community law, 
even when such measures are prohibited or are not contemplated in national 
law,146 and to provide for actions of public liability in the cases of loss or 
damage derived from infringements of Community law.147

It turns out that, in addition (and this is further evidence of the interaction 
between legal orders in the shaping of the previously mentioned require
ments which Community law imposes on actions brought before national 
courts) it is not uncommon for the legal orders of Member States themselves 
to intervene, and to serve the Court of Justice as a common base when it 
defines these Community requirements.

To cite a recent example, this occurred in the Court of Justice’s decision 
in Cases 430 and 431/93, Van Schijndel and Van Veen, 148 in which the Court 
began by reiterating its doctrine of procedural autonomy for the Member 
States, as long as the two requirements which we have seen were met. That 
is, that the rules to be applied in actions related to the Community legal order 
cannot be less favourable than those which apply to the same actions in

account, as Advocate-General Lenz observed in his Opinion, that the Administration does 
not have the capacity to refer for preliminary ruling ec Article 177.

141 According to a rule familiar not only in the law of the Member States, but also in 
Community law itself (Case 60/81, IBM  v. Commission, [1981] ECR 2639), by virtue of 
which only the final act of an administrative proceeding can be challenged before the 
courts.

142 Case 97/91, Borrelli, [1992] ECR 1-6313. It should be taken into account that it is also 
found in both national law (for example, Article 107(1) of the Spanish Administrative 
Procedure Law 30/1992) as well as in Community law (for example, Cases 53/85, Akzo 
Chemie v. Commission, [1986] ECR. 1965 and 36/92, SEP v. Commission, [1994] ECR I- 
1911), excepting the general rule of the unchallengeable nature of preparatory acts of 
proceedings, when the said rule may result in a state of defencelessness on the part of 
those involved in the proceedings.

143 Case 6/64, Costa, [1964] ECR 585.
144 Case 26/62, Van Gend en Loos, [1963] ECR 1.
145 Case 106/77, Simmenthal, [1978] ECR 629.
146 Case 213/89, Factortame, [1990] ECR 2433.
147 Cases 6 and 9/90, Francovich and Bonifaci, [1991] ECR 5351.
148 [1995] ECR 1-4705.
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internal litigation, and that these rules cannot render it virtually impossible or 
excessively difficult to exercise the rights conferred by Community law.

Turning to an analysis of whether a national procedural rule, which 
limited the judge’s power to raise issues through the obligation to keep to the 
subject-matter of the dispute and to base the decision on the facts put before 
the court, would render it virtually impossible or excessively difficult to 
exercise the rights conferred by Community law, the Court of Justice stated 
that: ‘that limitation is justified by the principle that in a civil suit it is for the 
parties to take the initiative, the court being able to act of its own motion 
only in exceptional cases where the public interest requires its intervention’, 
a principle which ‘reflects conceptions prevailing in most of the Member 
States as to the relations between the State and the individual’, 149 while at 
the same time protecting ‘the right of the defence’ and guaranteeing ‘proper 
conduct of proceedings by, in particular, protecting them from the delays 
inherent in the examination of new pleas’.

Thus, in summary, in the specific area of the Community judicial system, 
the vision of the Community as an autonomous order should also be 
complemented by its nature as an integration system, which has, as its maxi - 
mum expression, the configuration, in certain areas, of equal rules of proce
dure before both the Community judges and national judges, as has occurred, 
for example, in the area of interim measures.

In this respect, the decision in Cases 143/88 and 92/89 Zuckerfabrik450 
can be cited. Here the Court stated, in the context of examining the compe
tence of the national courts to suspend provisionally the implementation of 
Community acts, that

the interim legal protection which Community Law ensures for individuals before 
national courts must remain the same, irrespective of whether they contest the 
compatibility of national legal provisions with Community Law or the validity of 
secondary Community Law, in view of the fact that the dispute in both cases is 
based on Community Law itself.

Based on this premise, the Court declared that the national judge’s power to 
suspend provisionally an act of Community law is subject to the same condi
tions which govern the Court of Justice’s powers of provisional suspension. 
This equal treatment has subsequently been extended to interim measures, 
not of a suspensive, but rather of a positive nature in Case 465/93, 
Atlanta. 151

149 Cf. the Opinion of Advocate-General Jacobs, down-playing the differences existing 
between the continental and common law legal systems.

150 [1991] ECR 415.
151 [1995] ECR 1-3761.
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IV. Principles Governing the Relationship between 
Community and National Law

A. Direct and Interpretative Effect

We have previously analyzed the autonomous nature of the Community legal 
order, based on its own system of institutions within which law is produced 
and the respect for Community constitutionality-legality is controlled, 
presided over by specific rules which are also part of the system itself

We have also observed that the said autonomous nature does not exclude 
the participation of the national legal orders: vertically, through their own 
structures which complement the Community’s institutions in the double 
aspect of legal production and jurisdictional control; and horizontally, offer
ing national concepts and techniques for configuring the rules which govern 
the operations of the Community system.

This occurs within a climate of interaction between the Community legal 
order and the national legal systems, the latter being at the same time perme - 
able to Community concepts. This interaction, has its maximum expression 
in the configuration of common rules in comparable situations, regardless of 
whether the actors involved are Community or national.

It turns out that this is equally applicable to the scope of the guiding 
principles which govern the relations between Community law and national 
laws, i.e., direct effect and primacy, complemented in recent years with those 
of legal certainty and liability for infringement of Community law.

1. The Court o f Justice’s Constitutional Approach to the Direct Effect 
Principle

The first principle proclaimed by the Court of Justice, that of direct effect, 
was formulated by the Court of Justice in relation to provisions of the estab
lishing Treaty in its Case 26/62, Van Gend & Loos. 152

More specifically, it was formulated within the framework of the scope of 
Article 12 of the Treaty, which stipulated that,

Member States shall refrain from introducing between themselves any new 
customs duties on imports or exports or any charges having equivalent effect, and 
from increasing those which they already apply in their trade with each other.

What the Court of Justice did in Van Gend & Loos was to alter the presump
tion in international law which assumes that international legal obligations 
only apply to those States which are contracting parties.

152 [1963] ECR1.
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Individuals, therefore, cannot be directly affected by those obligations. 
The national law of each signatory State determines to what extent and by 
which method these international legal obligations, derived from the Treaty 
in question, may in each case produce legal effects in the national legal 
order, resolving possible cases of non-compliance, from the international 
perspective, within the framework of interstate litigation and international 
liability.

Certainly, this presumption might be contradicted if it can be inferred 
from the international Treaty that the contracting parties intended it to have 
direct effect. However, it is no less certain that such an intention, being an 
exception to the general rule, is subject to a narrow interpretation.

This being the case, an internationalist approximation might well have 
prevailed against the interpretation of the direct effect of the Treaty, since 
none of its provisions foresaw the possibility of its direct application.153 
Moreover, Article 12 specifically introduced a stand-still clause directed 
exclusively at the Member States, without mentioning individuals in any 
case. This fact was underscored by the Dutch, Belgian and German Govern
ments intervening in the process, in the sense that not mentioning individuals 
in Article 12 revealed the express will of the Member States not to grant it 
direct effect.

However, the Court of Justice, taking an extremely objective view of the 
contracting parties’ intention as evidenced in the goals to achieve the system 
established in the Treaty and characterized by a desire for integration, 
considered that ‘Article 12 must be interpreted as producing direct effects 
and creating individual rights which national courts must protect’.

Thus, having admitted the existence of the principle of direct effect in 
international law, the originality of the Court of Justice’s decision consisted 
not in subjecting its admissibility in the framework of Community law to 
requirements beyond the will of the parties, but rather in objectivizing that 
will to a maximum. It did so using a technique much closer to constitutional 
law than to international law, based on the construction of a new legal order 
-  distancing itself from the classic international legal order -  founded on the 
transfer of sovereignty on the part of the Member States in favour of the 
Community.

To cite the Court’s reasoning,

the objective of the EEC Treaty, which is to establish a Common Market, the 
functioning of which is of direct concern to interested parties in the Community, 
implies that this Treaty is more than an agreement which merely creates mutual 
obligations between the contracting states. This view is confirmed by the pream
ble to the Treaty which refers not only to governments but to peoples. It is also

153 Not only of the Treaty provisions, but of the rest of Community law, with the exception of 
the regulations, whose direct applicability was expressly provided for in Article 189.
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confirmed more specifically by the establishment of institutions endowed with 
sovereign rights, the exercise of which affects both Member States and their 
citizens. Furthermore, it must be noted that the nationals of the states brought 
together in the Community are called upon to cooperate in the functioning of this 
Community through two intermediaries, the European Parliament and the Eco
nomic and Social Committee.

On the other hand,

the task assigned to the Court of Justice under Article 177, the object of which is 
to secure uniform interpretation of the Treaty by national courts and tribunals, 
confirms that the States have acknowledged that Community Law has an author
ity which can be invoked by their nationals before those courts and tribunals.

The result was that

the Community constitutes a new legal order of international law for the benefit 
of which the States have limited their sovereign rights, albeit within limited fields, 
and the subjects of which comprise not only Member States but also their nation
als. Independently of the legislation of Member States, Community law therefore 
not only imposes obligations on individuals but is also intended to confer upon 
them rights which become part of their legal heritage.

The general character of the direct effect of Community law thus defined, 
and in particular that of the founding Treaty, the Court of Justice proceeded 
to analyze Article 12 in detail, affirming that its text

contains a clear and unconditional prohibition which is not a positive but a nega
tive obligation. This obligation, moreover, is not qualified by any reservation on 
the part of States which would make its implementation conditional upon a posi
tive legislative measure enacted under national law. The very nature of this prohi
bition makes it ideally adapted to produce direct effects in the legal relationship 
between Member States and their subjects.

Thus, the Court of Justice was, in this manner, creating the basis for an 
autonomous legal order, placing disputes over correct compliance with it, not 
only at an interstate level,154 but also at a national level, with the Member 
States susceptible to being brought by their own citizens before their own 
judicial bodies.

Once the door was opened to the presumption of the Treaty’s having 
direct effect overall, the next step was to analyze the capability of each 
particular provision of the Treaty, in each particular case, in order to be 
directly applied by the national courts and tribunals. Such a capability would

154 Including the participation of the Commission through, as Advocate-General Roemer 
reminds us in his Opinion, the procedure for infringement regulated in Articles 169-71.
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depend on the ‘clarity’ and ‘unconditionality’ of the content of each specific 
Community provision.155

2. The Case o f Directives

Having admitted that the Community Treaty had direct effect in the area of 
national law, the majority of the Court of Justice’s case-law then focused on 
the realm of Community directives, a particularly sui generis legal source 
within the Community system.

(a) The Sanctioning Background of Direct Effect
From the 1970s, the Court of Justice made it progressively clear that, once 
the implementation deadline had been met,156 directives were henceforth 
deemed to be directly applicable in cases in which they had not been imple
mented or in which they had been implemented incorrectly by the Member 
States, if and when their content could be considered unconditional and 
sufficiently clear and precise.

However, from the outset of its case-law, the Court of Justice seemed to 
introduce a variation, which would finally prove to be essential in relation to 
the Treaty’s directly effective provisions and to the regulations. This varia
tion was the idea that the direct effect of the directives was the result of a 
pathological situation, consisting of a position of non-compliance on the part 
of Member States with their obligation to proceed to implement these direc - 
tives correctly in their national law, within the time lim it.157

Thus, the direct effect of directives emerges as a provisional remedy for 
an anomalous situation, which ceases to exist once the Member State 
proceeds to implement them correctly,158 because once this correct imple-

155 In other words, having established the global potential of the Treaty for producing direct 
effects in the national legal orders, this would be kept current by means of an analysis of 
the content of each of its specific provisions.

156 The requirement was that the implementation deadline should pass before the direct effect 
of directives would take effect. Still pending a ruling from the Court of Justice is the 
question as to whether, as proposed by Advocate-General Jacobs (who also offered his 
Opinion on interpretative effect which we shall analyze shortly), the recognition of such 
effects may be judicially demanded when a State proceeds to implement a directive 
before the end of the implementation term, that end in any case being a condition for 
making them effective (Case 129/96, Inter-Environnement Wallonie).

157 A pathological situation, by the way, which was referred to in Declaration 19 annexed to 
the Maastricht Treaty, which begins by underscoring that ‘it is central to the coherence 
and unity of the process of European construction that each Member State should fully 
and accurately transpose into national law the Community directives addressed to it 
within the deadlines laid down therein’.

158 In fact, consolidated Court of Justice doctrine does exist in the sense that direct effect 
only constitutes a ‘minimum guarantee’ against an anomalous situation resulting from 
infringement by the Member States of their obligation to proceed to implement directives 
correctly within the established time-limit, a situation which is not remedied until imple -
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mentation takes place, it is the national law, and not the directive, which is 
directly applied in national litigation.

The origin of this interpretation of the direct effect of directives, 
intimately linked to non-compliance on the part of a Member State, caused 
the Court of Justice to embrace gradually the principle of a background 
sanctioning nature,159 which was manifested in the limitation of the possi
bility of invoking the directive within vertical relationships. That is, within 
relationships between public authorities and individuals, and only when the 
direct application of the directive could benefit the individuals.

In contrast, the State, being responsible for the pathological situation, 
could not invoke the direct application of a directive to the detriment of indi
viduals. The State is instead obliged to proceed to implement the directive 
correctly in its national law, which was indeed applicable to individuals.160

In addition, that sanctioning background nature gradually gained impor
tance to the point of having become the main basis of the direct effect of 
directives, as evidenced by the exclusion of this effect in the context of inter 
privatos or horizontal relationships.161 This fact provoked a paradoxical 
situation in which the individual who had placed his confidence in a given

mentation is finally effected (cf. Case 433/93, Commission v. Germany, [1995] ECR I- 
2303).

159 Linked to ‘the binding effect which the third paragraph of Article 189 ascribes to direc - 
tives and the obligation of cooperation laid down in Article 5’ (Case 190/87, Moormann, 
[1988] ECR 4686), preventing ‘the State from taking advantage of its own failure to 
comply with Community law’ (Case 91/92, Faccini Dori, [1994] ECR 1-3325) 
(prevention itself linked to general principles of law, such as the estoppel principle, nemo 
auditur suam turpitudinem allegans, or non venire contra factum proprium : cf. in this 
respect Opinions of Advocate General Mischo in Case 80/86, Kolpinghuis Nijmegen, 
[1987] ECR 3969; Van Gerven in Cases 262/88, Barber, [1990] ECR 1-1889, and 188/89, 
Foster, ECR 3313, who also underscores in his study The Horizontal Effect o f Directive 
Provisions Revisited -  The Reality o f Catchwords (The University of Hull. Institute of 
European Public Law Lecture Series, 8-9), the affinity with the Anglo-Saxon principle of 
estoppel, given the extension of the concept of ‘State’ which the Court of Justice applies 
to subjects which in reality have little to do with the infringement which calls into play 
direct effect; and Advocate-General Lenz in case Faccini Dori, just mentioned).

160 ‘Whenever a directive is correctly implemented, its effects reach individuals through the 
intermediary of the implementing measures adopted by the Member State concerned’ 
(Case 270/81, Felicitas Rickmers, [1982] ECR 2771).

161 In other words, since this sanctioning background is a basic element in the direct effect of 
directives, it is excluded in the context of private relations where, by definition, there is 
no action to penalize since those involved in the relation are not responsible for the 
infringing action of failure to implement or incorrect implementation within the time 
frame allowed.
However, if this sanctioning background were not a basic element, but rather a limit to a 
direct effect more closely linked to the directives’ condition as legal rules, the conse - 
quence would be that these would have effect both in horizontal as well as vertical rela
tionships, excluding the possibility -  and this would be the limit -  of the infringers’ bene
fiting from their infringement.
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directive162 would be obliged to pay the consequences of a State’s incorrect 
implementation or failure to implement it.

(b) Mitigating the Deficiencies of Vertical Direct Effect: Interpretative 
Effect and Member States’ Liability for Breach of Community Law

The negative consequences of this unsatisfactory situation,163 which also 
ultimately implies a failure to apply Community law internally164 have, 
however, been somewhat compensated for by the principles of interpretative 
effect and Member States’ liability for infringement of Community law.165

Interpretative effect (also referred to as consistent, extensive or uniform 
interpretation, or indirect or reflex effect166) was clearly set out in Case 
106/90, Marleasing.161 In this case the Court emphasized the obligation of

162 And who certainly deserves a greater degree of protection than the one who placed his 
confidence in the State’s infringement (cf. the Opinion of Advocate-General Lenz in Case 
91/92, Faccini Dori, [1994] ECR 1-3325), taking into account, in addition that the same 
argument of the non-obligatory nature of publication of directives (wielded by Advocate - 
General Slynn in Case 152/84, Marshall, [1986] ECR 723), was eliminated with the 
requirement that they be published, which was included in the Maastricht Treaty (cf. the 
Opinion of Advocate-General Jacobs in Case 316/93, Le Foyer, [1994] ECR 1-763).

163 Set out by the Court of Justice in Case 152/84, Marshall, [1986] ECR 723, and confirmed 
in Case 91/92, Faccini Dori, [1994] ECR 1-3325, despite reticence on the part of Advo- 
cates-General: Mancini in Cases 372-372/85, Traen and others, [1987] ECR 2141, and 
14/86, Pretore di Said, [1987] ECR 2545; Van Gerven in Case 271/91, Marshall II, 
[1993] ECR 1-4367; Jacobs in Case 316/93, Le Foyer, [1994] ECR 1-763; and, finally, 
Lenz in the same case Faccini Dori -  who does not seem to have been convinced: cf. his 
Opinion in Case 192/94, El Corte Inglés, [1996] ECR 1-1281.

164 For arguments in favour of and against the horizontal effect of directives, cf. the Conclu
sions of the Advocates-General mentioned in the previous footnote.

165 Principles which are the result in part, and implicitly, of the insufficiencies caused by the 
refusal to admit the horizontal effect of directives, and which are, furthermore, the express 
basis of the Court’s open confirmation of this refusal in Faccini Dori.

166 The terms indirect or reflex effect are also occasionally used in another context, which is 
the possibility, permitted in Community law, that an individual may invoke a directive 
against the State, which may result in detriment to a third party (a situation which 
frequently occurs in relation to public procurement).

167 [1990] ECR 4135. ‘In applying national law’, stated the Court, ‘whether the provisions in 
question were adopted before or after the directive, the national court called upon to 
interpret it is required to do so, as far as possible, in the light of the wording and the 
purpose of the directive’.
Earlier, in Case 14/83, Von Kolson and Kamann, [1984] ECR 1891, the Court of Justice 
had underscored that ‘it is for the national court to interpret and apply legislation adopted 
for the implementation of the directive in conformity with the requirements of Commu - 
nity law, in so far as it is given discretion to do so under national law’.
In consequence, Marleasing adds little to the national judge’s effort to achieve an inter
pretation of national law in conformity with the directive. The terms of Marleasing do 
seem to emphasize more explicitly the obligation to take the interpretation of national law 
to the limit in the search for an interpretation in conformity with the directive, an obliga - 
tion which was implicit in Von Colson and Kamann in the sense that the ‘discretion under 
national law’ mentioned therein seems to refer to the existence of several possible inter
pretations, excluding, as was the case in Marleasing, any interpretation contra legem.
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the national courts to attempt as far as possible, to interpret national law in 
the light of Community directives, almost going so far as a direct application 
of the directive or the non-application of national law.168

In that case, the Spanish Court which applied for the preliminary ruling 
asked the Court of Justice, within the context of litigation inter privates, if it 
would be possible to declare the nullity of a company on grounds set out in 
Spanish legislation, but not in the First Company Directive.

The Court of Justice responded that,

a national court hearing a case which falls within the scope of the First Company 
Directive is required to interpret its national law in the light of the wording and 
purpose of that directive in order to preclude a declaration of nullity of a public 
limited company on a ground other than those listed in the mentioned directive.

Leaving aside the rather questionable solution proposed by the Court of 
Justice in the Marleasing case, which implied an open failure to apply 
Spanish law, the general doctrine established here was the national judges’ 
obligation to interpret their national law with a view to making it conform 
with the directive. Such an obligation places the judge on the brink of a 
contra legem interpretation,169 but does not force him to step over it.

Thus, having rejected the application of directives to inter privates litiga
tion, in the event of a consistent interpretation being impossible, it is neces
sary to transfer the conflict to the vertical area of public liability for damages 
caused to individuals as a result of the incompatibility of national law with 
Community law.170 This liability is imposed by Community law in the terms 
which I will explain in the final part of this paper.

(c) The Court of Justice’s Doctrine on the Conditions of Direct Effect: a 
Critique -  in Particular, the Judicial Control of Discretion as a 
Technique Familiar to National Legal Orders

Regarding the conditions for Community law to have direct effect, the Court 
of Justice seems to have recovered some rigour, previously diluted -  and I 
dare say almost forgotten with time -  in determinating the effects of

Marleasing does, however, shed light on a subject which the Court had previously 
declined to clarify, i.e., the extension of the obligation to interpret the conformity of 
directives in the light of pre-existing national law (cf. Advocates-General Slynn and 
Darmon, who favoured limiting that obligation to national laws passed in implementation 
of the directive: cf. their respective Opinions in Cases 152/84, Marshall, [1986] ECR 723, 
and 80/86, Kolpinghuis Nijmegen, [1987] ECR 3969).

168 And thus almost going so far as the creation of obligations that would not exist in the 
absence of the directive (cf. the Opinion of Advocate-General Jacobs in the Le Foyer 
case, already mentioned).

169 Clearly in this sense, Advocate-General Elmer in his Opinion in Case 168/95, Luciano 
Arcaro, [1996] ECR 1-4705.

170 Case 334/92, Teodoro Wagner, [1993] ECR 1-6911.
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Community directives on the legal orders of Member States, by means of 
techniques familiar to those national orders, such as the control of discretion 
in public powers.

In effect, the Court of Justice has insisted on linking the direct effect of 
directives with their unconditional and sufficiently precise nature when 
conferring rights on individuals. It has done so to the extent of almost forget
ting other facets of direct effect which are not only relevant, but even more 
closely related to the legal nature of directives, and to the margin of discre
tion which Member States enjoy when implementing them internally.

The Court’s insistence in linking direct effect with conferring rights on 
individuals in an unconditional and sufficiently precise manner began with 
the well-known Case 41/74, Van Duyn.171 That case came about in the 
context of an action brought against the Home Office by a woman of Dutch 
nationality, who was refused leave to enter the United Kingdom to take up 
employment as a secretary with the Church of Scientology.

Against the motive alleged by the British authorities, i.e., that the activi
ties of the said organization were socially harmful, the Court of Justice stated 
that ‘by providing that measures taken on grounds of public policy shall be 
based exclusively on the personal conduct of the individual concerned, 
Article 3(1) of Directive 64/221 172 is intended to limit the discretionary 
power which national laws generally confer on the authorities responsible for 
the entry and expulsion of foreign nationals’, laying down ‘an obligation 
which is not subject to any exception or condition and which by its very 
nature, does not require the intervention of any act on the part of the institu - 
tions of the Community or of the Member States’ and conferring ‘on individ
uals rights which are enforceable by them in the courts of a Member State 
and which the national courts must protect’.

A variation on this doctrine, consisting of basing the direct effect of direc - 
tives exclusively on their capacity for conferring rights on individuals,173 is 
set out in Case 8/81, Becker:174

wherever the provisions of a directive appear, 

stated the Court,

171 [1974] ECR 1337.
172 On the coordination of special measures concerning the movement and residence of 

foreign nationals which are justified on grounds of public policy, public security or public 
health.

173 This doctrine was followed in Cases 67/74, Bonsignore, [1975] ECR 297; 48/75, Royer, 
[1976] ECR 497; 30/77, Bouchereau, [1977] ECR 1999; 118/75, Watson and Belmann, 
[1976] ECR 1185; 8/77, Sagulo and others, [1977] ECR 1495; and 157/79, Pieck, [1980] 
ECR 2171 (all of them in relation to the same directive analyzed in Van Duyn and to 
Directive 68/360, on the abolition of restrictions on movement and residence within the 
Community for workers of Member States and their families).

174 [1982] ECR 53.
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as far as their subject-matter is concerned, to be unconditional and sufficiently 
precise, those provisions may, in the absence of implementing measures adopted 
within the prescribed period, be relied upon as against any national provision 
which is incompatible with the directive or insofar as the provisions define rights 
which individuals are able to assert against the State.

Thus, from Becker onwards, the Court admitted the applicability not only of 
the provisions of a directive when they confer subjective rights on individu
als -  in the strict sense of the term -  but also in general, of any provision of a 
directive that an individual might have interest in invoking against a lack of 
implementation or incorrect implementation, regardless of whether it confers 
subjective rights.

Notwithstanding the above, the Court has continued to place special 
emphasis on the necessity of the directive being ‘unconditional and suffi
ciently precise’, these characteristics175 related to the margin of discretion 
left to Member States referring to a provision ‘not subject, in its implementa
tion or effects, to the taking of any measure either by the institutions of the 
Community or by the Member States’ (unconditionality) and imposing an 
obligation ‘in unequivocal terms’ (precision).176

When a directive is unconditional and precise it is thus capable of being 
applied, despite the State’s non-compliance, in the sense that a national rule 
cannot vary the content of a Community rule since the latter does not leave a 
margin of discretion in its implementation. However, this does not mean that 
when the said margin of discretion does exist, the directive cannot be opera
tive. On the contrary, the situation in closest conformity with the spirit of 
Article 189 EC Treaty would be precisely that in which, granting the 
Member States a margin of discretion as to its implementation, a directive 
would become directly effective in the event that the States were to overstep 
that margin.

In fact, this effect, so familiar in national techniques of controlling of 
discretion, was pointed out by the Court in recently rediscovered mid-1970s 
case-law.177 That case-law had been subsequently overlooked, precisely due 
to its parallel insistence on the lack of a margin of discretion as a requisite to

175 Several of the Court of Justice’s decisions also refer to the ‘clarity’ of directives as a 
necessary feature if they are to have direct effect (for example, Case 271/82, Auer, [1983] 
ECR 2727). However, that reference was eventually abandoned for reasons of common 
sense (although, as we shall see, it has reappeared in the context of Member States’ liabil - 
ity for infringement of Community law), since the task of the judge is precisely to inter
pret the possible ‘dark spots’ in a rule, a task in which the national judge is supported by 
the possibility of referring the question for a preliminary ruling by the Court of Justice (as 
the Court itself reminded us in Van Duyn, when it stated that ‘if the meaning and exact 
scope of the provision raise questions of interpretation, these questions can be resolved by 
the courts, taking into account also the procedure under Article 177 of the Treaty’).

176 Case 236/92, Difesa della Cava, [1994] ECR 1-483.
177 Case 72/95, Kraaijeveld, [1996] ECR 1-5403.
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admit the applicability of a directive, despite non-compliance in its imple
mentation.

Thus, in Case 51/76, VNO, 178 the Court admitted the possibility of an 
individual’s invoking

a provision of a directive179 before a national court in order that the latter shall 
rule whether the competent national authorities, in exercising the choice which is 
left to them as to the form and the methods for implementing the directive, have 
kept within the limits as to their discretion set out in the directive.180

The same line of reasoning was followed in Cases 21/78, Delkvist;1̂ 1 88/79, 
Grunert; 182 and 126/82, Smit Transport. 183

178 [1977] ECR 113.
179 The case related to the Second Directive (1967) on the harmonization of legislation of 

Member States concerning turnover taxes -  structure and procedures for application of the 
common system of value-added tax.

180 Article 11 of the directive in question established a certain principle which, however, was 
‘subject to certain derogations and exceptions which the Member States may determine 
by virtue of other provisions of the directive’, the Court deducing that ‘the fact of having 
or of not having exercised the power to make a derogation or an exception is a matter for 
the discretion of the legislative or administrative authorities of the Member States in 
question and cannot, therefore, be subject to legal review on the basis of the provisions of 
the directive’.
Thus, when a Member State is granted the power to decide whether to make a derogation 
or an exception to a Community rule, this is a discretional decision which eludes judicial 
control. This is on the understanding that what cannot be subjected to judicial control is 
the act of deciding whether to make a derogation or exception (in the words of the Court, 
‘the fact of having or of not having exercised the power to make a derogation or an 
exception’).
The same may be said in relation to the exclusion of judicial control confirmed by the 
Court when the directive ‘either in express terms, or through the indefinite nature of the 
concepts used, leaves the legislature or administrative authorities of the Member States a 
margin of discretion concerning the material contents of the exceptions or derogations 
authorized’. Here it should also be borne in mind that what is intended to be underscored 
is that, if the directive opens various possible options and one is chosen among them, that 
option will be materially valid, and beyond the judge’s competence to control the choice 
of options among various possibilities. However, this does not exclude the possibility of 
judicial control as to whether the option chosen was, in effect, one of the possibilities, the 
Court having concluded that ‘it is the duty of the national court before which the directive 
is invoked to determine whether the disputed national measure falls outside the margin of 
discretion of the Member States’.
The Court followed these same terms months later, in relation to the directive on the 
harmonization of provisions laid down by law, regulation or administrative action 
concerning customs warehousing procedure, in Case 38/77, Enka, [1977] ECR 2203.

181 [1978] ECR 2327. In this case, the Court analyzed the scope of the demand for ‘good 
repute’ required in a directive in order to be admitted to the occupation of road passenger 
transport operator.
When asked by a Danish court whether the requirements of this directive were fulfilled in 
Danish legislation, which excluded from the concept of good repute only those who had 
been convicted of crimes directly connected with the profession they were seeking to 
enter, the Court of Justice maintained that the directive ‘leaves the Member States a wide 
margin of discretion as to the requirements relating to the concept of good repute imposed 
on applicants wishing to engage in the occupation of road passenger transport operator’,
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considering that the Danish legislation could not be regarded ‘as exceeding the margin of 
discretion left to a Member State’.
In my opinion, this ruling clearly indicates that, even when a margin of discretion exists, 
which in light of the doctrine of the Court of Justice might seem to exclude the direct 
effect of the directive, nothing would prevent an individual from directly invoking the 
directive against the State if the State did not respect that margin.
Thus, let us imagine that the Danish legislation had stated that only those persons who 
had never been divorced would be considered to have the sufficiently good repute 
required to be able to engage in the occupation of road passenger transport operator. It 
seems evident that in such a case, any individual denied access to this profession on the 
grounds that he was divorced, could invoke the directive, in the belief that the require - 
ment of a given marital status, established in the Danish legislation, would violate the 
margin of discretion related to the definition of good repute and permitted in the contents 
of the directive.

182 [1980] ECR 1827. This case concerned the effect of two directives on the approximation 
of the laws of the Member States concerning the preservatives and antioxidants autho - 
rized for use in foodstuffs intended for human consumption. The Court affirmed that ‘at 
the present stage in the approximation of national laws ... Member States are not bound to 
authorize for use in foodstuffs all the substances the use of which is permitted by the two 
directives’, having retained ‘a certain discretion to determine their own rules concerning 
the addition of preservatives and antioxidants to foodstuffs, subject to the twofold condi
tion that no preservative or antioxidant may be authorized unless it appears in one of the 
lists annexed to the directives and that the use of a preservative or antioxidant which is 
listed there may not be totally prohibited’.
The question concerned whether the French law prohibiting the use in making pork - 
butcher’s meat of preservatives containing lactic and citric acids (both included in the 
annex to the directives) was contrary to Community law, given that the said acids could 
be used in other foodstuffs for human consumption (specifically in sodas and lemonades, 
confectionery and mustard).
In the words of Advocate-General Mayras, since the directives left a wide margin of 
discretion as to the possibility of prohibiting the use in foodstuffs of substances listed in 
the corresponding annexes, ‘an individual cannot claim that the legislation of that State 
which does not authorize the use of a particular additive, such as lactic acid or citric acid, 
in a foodstuff or a particular group of foodstuffs, such as products of pork-butcher’s meat, 
may not be relied upon against him’.
This does not imply, however, that the limit of the margin of discretion permitted by the 
directives could not be invoked and applied when not respected by the Member States. 
That limit consisted in the impossibility of dictating national measures -  and the correla - 
tive possibility of opposing them -  which had the effect of totally excluding the use in 
foodstuffs intended for human consumption of any of the preservatives or antioxidants 
included in the lists annexed to the directives, or of preventing all marketing of such a 
substance (and this, despite how ‘derisory’, according to Mayras, that limit might seem, to 
the extent that ‘it suffices for a Member State to allow the use of each Community addi - 
tive in only one foodstuff in order to comply with its obligations’).
The Court ruled in similar terms in Case 108/80, Kugelmann, [1981] ECR 433, in relation 
to the French norm prohibiting the use of sorbic acid (included in the Community lists) in 
prepared meat products, but not in other foodstuffs also intended for human consumption.

183 [1983] ECR 73. This case was submitted by the Dutch State Council, concerning a 
question as to the competence of a national court to examine national legislation in the 
light of the directive on the establishment of certain common rules for certain types of 
international carriage of goods. The Court of Justice, after referring to its ‘well-estab
lished’ case-law concerning the direct effect of the provisions of the directives which are 
unconditional and sufficiently precise, stated: ‘In fact Article 1(3) contains a precise and 
unconditional prohibition in so far as it forbids the application of any quota or quantitative 
restriction on the types of carriage listed in Annex II of the directive. Article 3 reserves 
certain powers to the Member States regarding the conditions which they may impose for
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However, not until Case 14/83, Von Colson and Kamann,184 do we find a 
good example of the wide range of effects which a directive may include, 
while at the same time being in conformity with the freedom of means 
proclaimed in Article 189 EC Treaty.

Briefly, the facts of the case were as follows: the Land Nordrhein- 
Westfalen rejected two female candidates for the posts of social workers in a 
prison for reasons relating to their sex, justifying the refusal to engage them 
by citing problems and risks connected with the appointment of female 
candidates. For those reasons it appointed male candidates instead who were, 
however, less qualified.

In the course of national proceedings between the two female candidates 
and the Land Nordrhein-Westfalen, the competent German court considered 
that there had been discrimination in recruitment, for which the only sanction 
under German law (Civil Code) would supposedly be compensation for the 
loss incurred by candidates who were victims of discrimination, as a result of 
their belief that there would be no discrimination in the establishment of the 
employment relationship. The sanction in this case only implied the reim
bursement of travel expenses (DM 7.20).

The German Court took as a point of reference a directive185 which 
obliged Member States to introduce in their legal systems measures neces
sary to ensure the abolition of any provision contrary to the principle of equal 
treatment, enabling all persons who considered themselves wronged by dis
crimination to pursue their claims by judicial process. Making use of Article 
177, it asked if the directive implied that discrimination on grounds of sex, in 
relation to access to employment, should be sanctioned by requiring the 
employer in question to conclude a contract of employment with the candi - 
date who had been discriminated against and, if not, what sanction should 
otherwise be applied under the directive.

The Court of Justice responded negatively to the first question stating 
that, ‘Member States are required to adopt measures which are sufficiently 
effective to achieve the objective of the directive and to ensure that those 
measures may in fact be relied on before the national courts by the persons 
concerned. Such measures may include, for example, provisions requiring 
the employer to offer a post to the candidate discriminated against or giving 
the candidate adequate financial compensation, backed up where necessary

authorization of transport undertakings subject to their authority to engage in the activities 
mentioned in the directive. By its very nature, in so far as it defines the powers of the 
Member States in that area, that provision may also be relied upon in legal proceedings 
where it appears that the national authorities have exceeded their powers as defined by the 
directive’.

184 [1984] ECR 1891.
185 76/207/EEC, on the implementation of the principle of equal treatment for men and 

women as regards access to employment, vocational training and promotion, and working 
conditions.
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by a system of fines. However, the directive does not prescribe a specific 
sanction; it leaves Member States free to choose between the different solu
tions suitable for achieving its objective’.

Based both on the purpose of the directive (the impossibility of establish
ing real equality of opportunity without an appropriate system of sanctions) 
and the requirement included therein to grant recourse to the courts to appli - 
cants who had been discriminated against, the Court of Justice stated:

Although Directive 76/207/EEC, for the purpose of imposing a sanction for the 
breach of the prohibition of discrimination, leaves the Member States free to 
choose between the different solutions suitable for achieving its objective, it 
nevertheless requires that if a Member State chooses to penalize breaches of this 
prohibition by the award of compensation, then in order to ensure that it is effec
tive and that it has a deterrent effect, that compensation must therefore amount to 
more than purely nominal compensation such as, for example, the reimbursement 
only of the expenses incurred in connection with the application,

the national court being obliged

to interpret and apply the legislation adopted for the implementation of the direc
tive in conformity with the requirements of Community law, in so far as it is 
given discretion to do so under national law.

The Court admitted the existence of the Member States’ margin of discretion 
in the implementation of the directive in order to sanction discriminatory 
acts, thus implying that the German court was obliged to resolve the conflict, 
based on analogous national rules or on general principles of law, guided in 
its search for one or the other by the parameters established by Community 
law. In so doing it was placed on that vague line, as we have already 
observed, between the mere application of Community law and its interpreta
tive effect in the terms established in Marleasing,186

Thus, what should be underscored is that the applicative possibilities of 
directives, far from being limited to those provisions which confer subjective 
rights based on their unconditional and precise content, also include other 
facets. Foremost among those are their utilization as a parameter for judicial 
review when Member States overstep the bounds of the margin of discretion 
granted therein, and in relation to which a study of the nature and evolution 
of national techniques of control of discretion may prove quite enriching.

186 And this regardless of the horizontal or vertical nature of the litigation relationship. In 
fact, on the same day that the Court issued its ruling on Von Colson and Kamann, it ruled 
in practically identical terms in Case 79/83, Harz, [1984] ECR 1921 (with a single 
Opinion by Advocate-General Rozes for both cases). In that case, within the framework 
of national litigation which had given rise to the preliminary ruling, the plaintiff who had 
also been discriminated against on grounds of sex confronted a private undertaking. The 
Court of Justice declined to address claims from the British Government and Commission 
that sought to exlude the possibility that directives could themselves impose obligations 
on individuals.
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For my part, I continue to observe deficiencies in the doctrine of direct 
effect, in particular as it relates to directives, and especially in those cases in 
which the Community measure leaves a margin of discretion in their imple
mentation to the Member States.

In fact, we have previously underscored the need to rediscover the Court 
of Justice’s prior jurisprudence concerning the direct effect of directives as a 
parameter for judicial review, even in the presence of the said margin of 
discretion. Yet this judicial review usually takes place187 in the context of 
the control of legality of national measures found to be contrary to Commu
nity law.

What, then, occurs in the cases of positive claims against the national 
authorities’ failure to act, i.e., in cases of positive claims based on the exis
tence of normative lacunae at the national level as a result of the lack of 
implementation or an incorrect implementation of directives?

In those cases, the Court of Justice seems to maintain that the national 
judge may not assume the role of the legislature or the executive of the 
Member States in their law-making capacity in the presence of a margin of 
discretion. However, according to the Court itself in Von Colson and 
Kamman,

the Member States’ obligation, arising under a directive, to achieve the result 
envisaged by the directive and their duty, under Article 189 of the Treaty, to take 
all appropriate measures, whether general or particular, to ensure full fulfillment 
of that obligation, are binding on all the authorities of Member States including, 
for matters within their jurisdiction, the courts.

If the expression ‘for matters within their jurisdiction’ is interpreted, as I 
think it should be, in the sense of competence to hear and resolve the cases 
before them, I believe the national judges should, in the framework of the 
specific conflicts in which they intervene, proceed to implement the directive 
judicially, even when a margin of discretion exists, as long as the objective to 
be achieved is perfectly clear. This should be done notwithstanding the fact 
that the said inter partes judicial implementation does not exclude (in fact 
quite the contrary) erga omnes normative implementation,188 and without the 
two necessarily having to coincide, but with the understanding that both must 
fall within the margin of discretion permitted in the directive.189

Thus, in Von Colson and Kamann, Germany chose to implement the 
directive by including a provision in the German Civil Code providing in the

187 As demonstrated in the cases analyzed previously ( VNO, Enka, Grunert, etc.)
188 As required in a correct implementation of directives, since it should be borne in mind 

that their direct effect is no more than a ‘minimum guarantee’ in the light of a pathologi
cal situation.

189 Cf. in this respect Case 71/85, FNV, [1986] ECR 3855 (with special attention to the alle
gations of the Dutch Government and the Opinion of Advocate-General Mancini).
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event of discriminatory acts for the liability ‘to pay damages in respect of the 
loss incurred by the worker as a result of his reliance on the expectation that 
the establishment of the employment relationship would not be precluded by 
such a breach’. In the shadow of the German legislature’s choice, the Court 
of Justice considered that ‘where a Member State chooses to penalize the 
breach of a prohibition of discrimination by the award of compensation, that 
compensation must in any event be adequate in relation to the damage 
sustained’, obliging the German judge to seek an interpretation of German 
law in this direction.

Leaving aside the vague line between what would constitute an extreme 
interpretation of national law and a direct application of the directive,190 we 
could ask what might have been the solution in the event of Germany’s abso
lute failure to implement the directive.

On the basis of the Court’s assumption that ‘the directive does not 
prescribe a specific sanction’, leaving ‘Member States free to choose 
between the different solutions suitable for achieving its objective’, it would 
be impossible for an individual to demand a specific judicial solution, 
whether it were the obligation to conclude a contract of employment with the 
candidate discriminated against, or the obligation to pay damages, or any 
other solution imaginable.

As a consequence, following the direction in which the Court’s doctrine 
would seem to point, the individual discriminated against could not, based 
exclusively on the directive, ask the national judge for a specific remedy 
against the discriminatory acts of which he/she had been a victim.

However, didn’t the Court underscore that ‘the actual purpose of the 
directive’ made it ‘impossible to establish real equality of opportunity 
without an appropriate system of sanctions’, affirming at the same time that 
‘by granting applicants for a post who have been discriminated against 
recourse to the courts, the directive acknowledges that those candidates have 
rights of which they may avail themselves before the courts’?

Wouldn’t it be completely in conformity with this well-defined objective 
of sanctioning discriminatory actions in a dissuasive manner, in the absence 
of a normative implementation of the directive, and until that normative 
implementation were forthcoming, to leave it to the national judge who hears 
the case to be in charge of choosing among the different, but in any case 
obligatory, solutions suitable for achieving that objective?

Let us examine another example, which is a prelude of the final part of 
this study on the Member States’ liability for infringement of Community 
law.

190 A question which, I must reiterate, has consequences dependent on whether the litigation 
involves horizontal or vertical relations.
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In Cases 6 and 9/90, Francovich and Bonifaci, 191 the Court of Justice 
examined the scope of Directive 80/987, on the approximation of the laws of 
Member States relating to the protection of employees in the event of their 
employer’s insolvency. The directive, stated the Court, was ‘intended to 
guarantee employees a minimum level of protection under Community law 
in the event of the insolvency of their employer without prejudice to more 
favourable provisions existing in the Member States’, providing in particular 
for ‘specific guarantees of payment of unpaid wage claims’.

Thus, its sphere of application extended to employee claims, arising from 
contracts of employment or employment relationships, against employers 
who were in a state of insolvency, as defined in the directive.

The directive authorized the Member States, however, to exclude from 
this sphere of application claims by certain categories of employees under 
certain conditions. To this effect, the categories of employees excluded from 
the application of the directive were to be necessarily included in an annex to 
the directive. In consequence, an employee not included in the mentioned 
addendum had the right to seek protection under the terms of the directive.

However, in order to achieve its objective, the directive envisaged the 
Member States’ establishing detailed rules for the organization, financing 
and operation of guarantee institutions destined to protect employees in the 
case of their employer’s insolvency, observing particularly the following 
principles: the independence of the institution’s assets from the employer’s 
operating capital and inaccessibility to proceedings for insolvency; contribu
tion of employers to financing the institution unless it was fully covered by 
the public authorities; and independence of the institution’s liability from 
whether or not obligations to contribute to financing had been fulfilled.

On this basis, the Court of Justice considered that, although the directive 
was sufficiently precise and unconditional with regard to the determination 
of the persons entitled to the guarantee provided therein, and with regard to 
the content of that guarantee, it was not sufficiently precise and uncondi
tional in relation to the identification of the institution liable to provide the 
guarantee, since the Member States had a broad discretion regarding the 
organization, operation and financing of the institution.

Consequently, the State could not be identified with the guarantee institu
tion, as the Commission had maintained, because the option of total financ
ing on the part of public authorities was among the possibilities permitted in 
the directive.192

191 [1991] ECR 5351.
192 ‘The fact referred to by the Commission’, stated the Court, ‘that the directive envisages as 

one possibility among others that such systems may be financed entirely by the public 
authorities cannot mean that the State can be identified as the person liable for unpaid 
claims. The payment obligation lies with the guarantee institutions, and it is only in exer
cising its power to organize the guarantee system that the State may provide that the guar-
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Despite this fact, after mentioning its well known case-law on the nature 
of the Community legal order, and its vocation for creating rights benefiting 
individuals which the national jurisdictions are charged with protecting (Van 
Gend en Loos, Costa, Simmenthal and Factortame), the Court concluded that

it is a principle of Community law that the Member States are obliged to make 
good loss and damage caused to individuals by breaches of Community Law for 
which they can be held responsible.

Leaving aside for the moment the question of liability, we could ask if a 
decision of the Court of Justice in line with the Commission’s proposal really 
would have been surprising.

The objective of the directive was the creation of a system capable of 
guaranteeing employees a minimum level of protection in the event of their 
employer’s insolvency. It was perfectly defined and envisaged as one 
possibility among others that such a system might be financed entirely by the 
public authorities. Notwithstanding further intervention on the part of the 
national law-making powers to comply with the requirements of Community 
law, would it really have been surprising to offer a solution in the sense that, 
the national judge, using the directive’s applicative possibilities to a maxi
mum degree, would have chosen to achieve the directive’s specific objec
tive? That objective would have been achieved by choosing one of the means 
of financing permitted in the directive; more specifically, the means which 
provided complete financing on the part of the public authorities, the State’s 
judicial branch thus assuming, at least at a minimum level, its obligation to 
proceed to a correct implementation of the directive?

Whatever the case, in Francovich and Bonifaci the Court redirected the 
situation towards the area of the principle of liability, which seems called 
upon to play an essential role in the Member States’ implementation of 
Community law. It provides, as we shall see, an alternative solution to the 
lack of recognition of full direct effect and, when direct effect is fully recog
nized, compensating its deficiencies by redressing the damages which a 
Member State’s failure to comply with its obligation to implement Commu
nity law may have caused.

Having admitted the aforementioned possible complementary effects of 
the principle of liability, and precisely because of them, the question is 
whether the principle of liability may reduce the efforts demanded by the 
Court of Justice from the national judges, up to now in order to reinforce the 
applicability of Community law at a national level, through direct and inter
pretative effects.

antee institutions are to be financed entirely by the public authorities. In those circum - 
stances the State takes on an obligation which in principle is not its own’.
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For the moment, we can point out that Francovich did seem to have that 
consequence when two years later a Spanish court asked the Court of Justice 
for a ruling on the scope of that same Directive (80/987) in a legal order such 
as Spain’s. In that order, which had a guarantee institution such as the one 
required by Community law (the Fondo de Garantia Salarial, or Guarantee 
Salary Fund), a given category of employees (higher management staff) 
seemed to be excluded from its scope of protection in a manner which would 
be incompatible with the directive.

Note that I have underscored two fundamental questions which made the 
Spanish case unique compared to the situation in Italy addressed in 
Francovich. On the one hand, Spain had a guarantee institution, the question 
being raised only as to the protection which should be afforded to a specific 
category of employees. On the other hand, there was no rule in Spanish law 
which overtly excluded the category of employees in question from the scope 
of the directive protection, this protection being evident in light of the Court 
of Justice’s doctrine.

This being the case, it seemed clear that the substantive force of the 
directive should enter into play, either by means of the technique of direct 
effect,193 or by means of the technique of interpretive effect,194 redirecting 
the question, in any event, towards the Guarantee Salary Fund’s obligation to 
compensate, and not towards the liability of the State.

Accepting that the directive protected high management staff, the Spanish 
court requested a ruling on whether the protection provided implied an 
obligation to compensate on the part of the ordinary body envisaged for all 
other employees (the Guarantee Salary Fund), or whether compensation was 
directly payable by the State. The Court of Justice, after alluding to the 
Marleasing doctrine, replied:

it would appear from the order for reference that the national provisions cannot be 
interpreted in a way which conforms with the directive on the insolvency of 
employers and therefore do not permit higher management staff to obtain the 
benefit of the guarantees for which it provides. If that is the case, it follows from 
the Francovich judgement that the Member State concerned is obliged to make 
good the loss and damage sustained as a result of the failure to implement the 
directive in their respect.

193 If it had been considered that Spanish law excluded from the scope of the directive’s 
protection the higher management staff (taking into account that the Fondo de Garantía 
Salarial is a public body and, thus, ‘State’ -  according to the doctrine of the Court of 
Justice -  in order to be able to invoke the directive against it; another question is the 
opinion which that doctrine deserves, with the interpretative difficulties and conceptual 
distortions which it encompasses).

194 If Spanish law were considered to permit an interpretation in conformity with the Direc
tive.



Community and National Legal Orders 125

Despite the fact that the Court of Justice was careful to underscore that the 
interpretation of the national law’s conformity with the directive remained 
ultimately in the hands of the referring judge, its change in tone is quite 
evident. The Court is much more permissive and respectful towards the 
national judge, when compared to the decisions issued in the Von Colson and 
Kamann cases, and particularly in Marleasing, in which it imposed an inter
pretation in conformity with the directives in question,195 obliging the 
national judges to seek solutions quite close to the direct application of those 
directives.

On the other hand, this case is also indicative of the Court of Justice’s 
insufficiencies, to which I referred previously, when applying the technique 
of direct effect in the context of a margin of discretion.

It should be pointed out,

the Court stated,

that the directive on the insolvency of employers does not oblige the Member 
States to set up a single guarantee institution for all categories of employee, and 
consequently to bring higher management staff within the ambit of the guarantee 
institution established for the other categories of employee,

in the sense that

from the discretion given to the Member States it must therefore be concluded 
that higher management staff cannot rely on the directive in order to request the 
payment of amounts owing by way of salary from the guarantee institution estab
lished for the other categories of employee.

Wouldn’t it be much more in consonance with the goal of achieving the 
objective established in the directive to maintain, in line with the Commis
sion’s proposal, that if the State already had an appropriate institution in 
conformity with the directive, it should be that normal guarantee machinery 
which should be used?196

(d) The Influence of National Law on Delimiting the Scope of 
Interpretative Effect

Having just referred to interpretative effect, we should point out that, as is 
the case with the scope of direct effect, an in-depth study of the situation in

195 And in both Von Colson and Kamann and in Marleasing it was much more debatable 
whether a consistent interpretation could be achieved.

196 Cf., certainly in relation to the constitutional principle of equal treatment for men and 
women -  in Social Security -  Cases 71/85, FNV, [1986] ECR 3855 (with special attention 
to the allegations of the Dutch Government and the Opinion of Advocate-General 
Mancini), and 286/85 Me Dermott and Cotter, [1987] ECR 1453.
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national law could also be quite useful. This is particularly so since the obli
gation to interpret domestic law in conformity with directives is not a princi
ple which is unknown in the legal systems of the Member States, in which 
obligations of consistent interpretation exist in the context of normative rela
tions, based on principles such as procedural hierarchy or functional 
supremacy.197 The problem, as with Community law, is to determine the 
limits of consistent interpretation.

From this context it seems that the more attention given to the directives’ 
sanctioning background with regard to Member States’ non-compliance, the 
greater will be the weight of the peculiarity and autonomy of the Communi
ty’s legal order in delimiting the effects of directives.

On the contrary, the greater the emphasis given, not so much to that sanc
tioning background as to the nature of the directives themselves as legal 
rules, the greater will be the potential influence of national legal concepts 
and techniques on shaping the directives’ effects. This would make the 
normative interaction between legal orders even more visible, within a 
system of integration such as the Community’s.

This is said taking into account the fact that periods of cohabitation 
among tendencies may exist, which is, I believe, the case at present.

Thus, on the one hand, it seems evident that the Court of Justice 
continues to have an essentially sanctioning view of direct effect, in terms of 
the application of directives, by insisting on denying their horizontal effect.

On the other hand, however, when it turns to the area of their effect as 
guidelines for interpretation, the Court seems to abandon this view in favour 
of a greater consideration of the nature of directives as mere legal rules 
destined to exert the greatest degree of legal effect that their content will 
admit.198

Thus, considering directives from a basically sanctioning perspective, in 
the terms of the Marleasing doctrine, would, in principle, lead to disregard
ing the national judge’s interpretative efforts when it is the State which 
attempts to use a directive to take the interpretation of national law to the 
limit in an action against an individual.

However, this doesn’t seem to be the trend in Luxembourg, where a 
uniform interpretation of directives is developing, independently of whether 
the context of litigation is horizontal or vertical. And when it is vertical, 
interpretation occurs independently of whether the interpretation of national 
law ‘to the limit’ favours the State or an individual. This would focus the

197 It would suffice at this point to recall the principle of interpretation of statutes in 
conformity with the Constitution, as the German Federal Supreme Labour Court did in the 
context of the debate which arose in relation to Von Colson and Kamann (Judgments of 
14 March 1989, published in 1992 CMLR 21 and 29).

198 Cf., however, Case 236/95, Commission v. Greece, [1996] ECR 1-4459.
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discussion, at least in the area of interpretation, on the condition of directives 
as legal rules whose function, as basic measures, is to preside over the inter
pretation of their implementing measures. Focusing the discussion not so 
much on the specific sanctioning technique within the peculiar context of the 
Community, but rather on the question common to the laws of all Member 
States as to the limits of the legal interpretation derived from the relationship 
between basic and implementing measures, would provide fertile soil in 
which to sow the general principles of law on which to base these limits. 
Such principles constitute, as we know, one of the clearest manifestations of 
the interaction among legal orders which characterizes Community integra
tion.

The Court seemed to address this question in Case 80/86, Kolpinghuis 
Nijmegen. 199 First it alluded to its doctrine on the obligation of national 
courts to apply their domestic law, as far as possible, in the light of the word
ing and the purpose of the directive so as to achieve the desired result. The 
Court added, expressly citing Case 14/86, Pretore di Salò,200 that a directive 
could not

of itself and independently of a national law adopted by a Member State for its 
implementation, have the effect of determining or aggravating the liability in 
criminal law of persons who act in contravention of its provisions.

This ruling201 clearly seemed to imply that this was not really a case of 
interpretative effect, but rather direct effect (the directive considered by 
‘itself and independently’ of national legislation).

Thus, it would have sufficed for the Court to have referred to its general 
doctrine on the impossibility of directly generating individual obligations 
(especially when it is the State which causes the ‘pathology’ determining the 
entry into play of the direct effect of directives, and which intends to have 
them apply directly), to deny the direct effect of a directive which would be 
damaging to an individual, just as the Court had done several months earlier 
in the Pretore di Salò case.

However, it is curious that the Court of Justice, immediately prior to the 
textual reminder in the Pretore di Salò case, should argue that the

obligation of the national court to refer to the content of the directive when inter
preting the relevant rules of its national law is limited by the general principles of 
law which form part of Community law and in particular the principles of legal 
certainty and non-retroactivity.

199 [1987] ECR 3969.
200 [1987] ECR 2545.
201 As in Pretore di Salò.
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From this it may be deduced that it was basing the limits of interpretative 
effect not only on the sanctioning nature which underlies the construction of 
its doctrine of the direct effect of directives,202 but also and above all, on the 
general principles of law most closely linked to the directive’s condition as a 
legal rule.

If any vestige of the sanctioning nature remained in the area of interpreta
tion, it seems to have disappeared in Cases 74 and 129/95, Procura della 
Repubblica,203 in which the Court openly and directly addressed the limits of 
interpretative effect, clearly differentiated from the case of direct effect.

After referring to its Marleasing doctrine, the Court alluded to the limit 
which the obligation of consistent interpretation would imply

particularly where such interpretation would have the effect, on the basis of the 
Directive and independently of legislation adopted for its implementation,204 of 
determining or aggravating the liability in criminal law of persons who act in 
contravention of its provisions.

The Court then explained that

more specifically, in a case such as that in the main proceedings, which concerns 
the extent of liability in criminal law arising under legislation adopted for the 
specific purpose of implementing a directive, the principle that a provision of 
criminal law may not be applied extensively to the detriment of the defendant, 
which is the corollary of the principle of legality in relation to crime and punish
ment and more generally of the principle of legal certainty, precludes bringing 
criminal proceedings in respect of conduct not clearly defined as culpable by 
law.205

This principle,

which is one of the general principles underlying the constitutional traditions 
common to the Member States, has also been enshrined in various international 
treaties, in particular in Article 7 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms

202 In the direction expressed by Advocate-General Mischo in his Opinion.
203 [1996] ECR 1-6609.
204 Once again we find ourselves faced with the limit between what would constitute an 

extremely consistent interpretation and the direct application of the directive.
205 In the words of Advocate-General Jacobs in his Opinion in Cases 206 and 207/88, 

Vessoso and Zanetti, [1990] ECR 1-1461: the rule of consistent interpretation must ‘be 
qualified in criminal proceedings where the effect of interpreting national legislation in 
that way -  as far as possible in the light of the directive -  would be to impose criminal 
liability in circumstances where such liability would not arise under the national legisla
tion taken alone. The reason for that qualification is that an extensive interpretation of 
penal legislation runs counter to the fundamental principle of legality (nullum crimen, 
nulla poena sine lege)'.
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(the Court referring in this regard to a series of decisions by the European 
Court of Human Rights).

In conclusion, it should be underscored that, in the area of interpretation, 
the Court of Justice seems to base the effect of directives on their considera
tion as basic legal measures, which should in any case clarify the interpreta
tion of implementing legislation, limited by means of the application of the 
general principles of law,206 construed in the form of fundamental rights, on 
the basis of the concepts and techniques of legal protection which can be 
found in the laws of the Member States’ national law -  together with that 
example of common legal culture which is the European Convention on 
Human Rights207 -  once again playing a key role in the configuration of the 
‘autonomous’ Community legal order.

However, this is a question which we will analyze in greater depth in the 
study of the supremacy principle which follows.

206 It might be argued that this variation of interpretative effect as related to direct effect is 
nothing extraordinary in the sense that the latter corresponds, as we observed earlier, to a 
pathological origin (the lack of implementation or an incorrect implementation) which is 
lacking in the former. Yet as we previously underscored, what seems clear at a theoretical 
level, is much less so in practice, especially in that of the Court of Justice. Without look - 
ing further for a new example, linked in addition to the specific context which we are 
presently analyzing, it would suffice to cite Case 168/95, Luciano Arcaro, [1996] ECR I- 
4705, in which the Court maintained literally that ‘the obligation of the national court to 
refer to the content of the directive when interpreting the relevant rules of its own national 
law reaches a limit where such an interpretation leads to the imposition on an individual 
of an obligation laid down by a directive which has not been transposed or, more espe - 
dally, where it has the effect of determining or aggravating, on the basis of the directive 
and in the absence of a law enacted for its implementation, the liability in criminal law of 
persons who act in contravention of that directive’s provision’. It seems clear, at least in 
principle, that in cases in which the directive has not been transposed and no national rule 
exists to fulfill its objective, rather than finding ourselves in the area of interpretation of 
national law, we would find ourselves -  given the lack of national law to interpret -  in the 
area of a direct application of the directive.

207 It is essential to analyze the scope and evolution, both of national law, as well as the 
European Convention, in relation to the elements necessary to define Community princi - 
pies. Thus, to offer an example, we have observed how the Court of Justice has referred to 
principles such as legality or non-retroactivity in relation to the limits on the obligation to 
interpret national law in the light of Community law. However, and these are questions 
which require a rigorous study of comparative law: What is the exact scope of those 
principles? Do they encompass as in the context of Kolpinghuis Nijmegen or Procura 
della Repubblica, criminal law, or also administrative law of a sanctioning nature? (cf. for 
example in this respect the restrictive approach of Advocate-General Capotorti in Cases 
13-28/82, Arantzamendi-Osa, [1982] ECR 3929, and 50-58/82, Dorca Marina, [1982] 
ECR 3949, hardly compatible then with the Spanish Constitution -  Articles 9(3) and 
25(1) - , and later with the doctrine of the European Court of Human Rights beginning 
with Oztiirkv. Germany, 1984, Series A, No. 73, which initiates a tendency to extend 
gradually the fundamental principles of criminal law to the ambit of sanctioning adminis - 
trative law). What may be said of the sanctions of a civil nature? (cf. the Opinions of 
Advocates-General Van Gerven in Marleasing and Jacobs in Vessoso andZanetti). What 
role should those principles play in tax law?
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B. Supremacy

1. The Court o f Justice’s Global and Absolute Approach to the Supremacy
Principle

In the Van Gend & Loos case, the Court of Justice affirmed the principle of 
direct effect of the Treaty, and distanced itself from the Opinion of 
Advocate-General Roemer. In his view, the disparity of national law, regard
ing the relationship between supranational or international law, and subse
quent national legislation might result in a break in the implementation of 
Community law on the part of the national administrative and judicial 
authorities. This would be dependent on whether Community law was 
deemed to prevail over the subsequent national law in the light of each 
internal legal order.

However, the Court of Justice proclaimed the Treaty’s direct effect, 
probably conscious of the fact that the preliminary ruling had been requested 
by a court of the Netherlands whose Constitution, as Roemer himself noted, 
granted supremacy to international agreements over national law.

The Court of Justice thus recognized the direct effect of the Treaty, with 
the result that the Dutch Court, which had referred for the preliminary ruling, 
did not apply the national law which was considered to be incompatible with 
the Treaty. This was so because the national court respected the supremacy 
principle recognized in its Constitution.

Nevertheless, Van Gend & Loos did not clarify what would happen in the 
future if a possible incompatibility arose between Community law and 
national law, in cases in which an openness towards international agree
ments, such as that found in the Dutch Constitution through the recognition 
of the principle of supremacy of international law, was lacking in the legal 
order of other Member States.

Indeed, the question was resolved a year later in Case 6/64, Flaminio 
Costa,208 in which the Court of Justice reiterated its Van Gend & Loos 
doctrine on the sui generis and autonomous nature of the Community legal 
order.

The Court did so in order to underscore that the Community legal order 
had

as a corollary, to accord precedence to a unilateral and subsequent measure over a 
legal system accepted by the Member States on a basis of reciprocity,

concluding that,

the law stemming from the Treaty, an independent source of law, could not, 
because of its special and original nature, be overridden by domestic legal provi-

208 [1964] ECR 585.
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sions, however framed, without being deprived of its character as Community law 
and without the legal basis of the Community itself being called into question.

Thus, stated the Court,

the transfer by the States from their domestic legal system to the Community 
legal system of the rights and obligations arising under the Treaty carries with it a 
permanent limitation of their sovereign rights, against which a subsequent unilat
eral act incompatible with the concept of the Community cannot prevail.

Independently of the use of the expression ‘permanent’ limitation of the 
States’ sovereignty, which was responded to categorically by the German 
Constitutional Court and more discreetly by the Spanish Constitutional 
Court,209 it is interesting to underscore the Court of Justice’s global approach 
to the principle of supremacy in configuring the relationship between the 
Community legal order and the legal orders of the Member States.

In effect, with regard to Community law, the principle of supremacy over 
national law is affirmed in abstraction from the nature and status of the 
particular Community provision within the European system of legal sources. 
With regard to national law, supremacy is also affirmed, independently of the 
position of national provisions within the system of internal legal sources, 
thus included in Member States’ Constitutions: ‘the law stemming from the 
Treaty’, the Court affirmed, ‘cannot because of its very nature be overridden

209 In its decision on the constitutionality of the Maastricht Treaty, 12 October 1993 (EuGRZ 
1993, 429), the Court at Karlsruhe affirmed that ‘Germany is one of the “founding fathers 
of the treaties” who justified its adhesion to the Treaty of the Union, subscribed “for an 
unlimited period of time” (Article Q TUE) with the intention of being a long-term 
member, although, in the end, being able to annul that adhesion by virtue of an act to the 
contrary’; thus rejecting the ‘permanent’ limitation on its sovereignty proclaimed by the 
Court of Justice. This rejection is again underscored in relation to the ‘irreversible’ 
character of the Community’s passing to the third stage of Economic and Monetary 
Union, reflected in the Protocol of the Treaty of the European Union dedicated to the 
transition to the third stage. The Constitutional Court pointed out that, once Monetary 
Union is configured as a community committed to long-lasting stability and which 
guarantees, in particular, the stability of the value of its currency, nothing can oppose, as 
ultimate ratio, withdrawal from the Community if its purpose of stability fails.
Somewhat more subtly, and also on the occasion of a pronouncement on the constitution - 
ality of the Maastricht Treaty, in its Declaration of 1 July 1992 (BJC XXXIII, 460), the 
Spanish Constitutional Court clearly separated the transfer of the exercise of competences 
from the transfer of their ownership, not without having mentioned the doctrine estab - 
lished in Flaminio Costa about -  citing the Court of Justice -  the ‘limitation of sovereign 
rights’. The Constitutional Court omitted any allusion to the ‘permanent’ character with 
which the Court of Justice had expressly described the limitation.
Let us leave aside this much debated and not yet resolved question of the permanent 
nature of the transfer of sovereignty, which in limited situations will most probably be 
approached from a purely political perspective, and use a maximum amount of imagina
tion, with the connotations which this may have, to look for the corresponding legal basis. 
It is interesting to underscore here that there need not exist -  and in reality does not exist 
-  absolute agreement between the Court of Justice and the highest national jurisdictions, 
or among these, when evaluating the scope of European integration, since the perspective 
from which they operate is not the same in absolute terms.
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by rules of national law, however framed’.210 This degree of supremacy 
implicitly extended to the very Constitutions of the Member States, as Case 
11/70, Internationale Handelsgesellschaft,211 openly confirmed, the Court 
declaring

the validity of a Community measure or its effect within a Member State cannot 
be affected by allegations that it runs counter to either fundamental rights as 
formulated by the Constitution of that State or the principles of a national consti
tutional structure.

2. The Supremacy Principle from a National Perspective

However, it turns out that this absolute and unconditional character of 
supremacy, as it is conceived in the case-law of the Court of Justice, is far 
from being accurate (and, certainly, far from being assumed as such by the 
Constitutional and Supreme Courts of all the Member States). It is one thing 
to maintain that the founding Treaty should provide the parameters of valid
ity for Community secondary law, an abstraction being made of national 
laws, including national Constitutions, and another to maintain that the 
founding Treaty -  and the secondary law supported by it in light of the Court 
of Justice’s interpretations -  falls beyond the parameter of constitutionality 
of the Member States’ Constitutions.

The point is that the phenomenon of European integration does not 
achieve a state of total fusion between the Community and national legal 
orders, requiring an analysis from the double perspective of the competence- 
giver and the competence-receiver.

In effect, it is the founding Treaty -  whose supreme interpreter is the 
Court of Justice -  which determines the nature of the Member States’ trans
fer of sovereignty and the correlative reception by the Community, but from 
one unique perspective: that of the Community.212

At the same time, however, it is the Constitution of each Member State -  
whose supreme interpreters are the highest jurisdictions of the Member 
States -  which determines the terms in which the national transfer of 
sovereignty may take place. The Community unity of perspective thus disap
pears and is substituted by the diversity resulting from each Constitution.

Having accepted this premise, a matter which should be assessed is the 
fact that constitutional commitments to loyal cooperation on the part of the 
Member States toward Community integration may suggest, or even impose, 
interpretations pro communitate on their Constitutions.

210 Cf. also Cases 9 and 58/65, San Michele v. High Authority, [1965] ECR (1967) 27.
211 [1970] ECR 1161.
212 A different question is whether national courts may participate in the interpretation of the 

unique perspective granted by the Treaty, the last word thereon being, as always, reserved 
for the Court of Justice.
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Nevertheless what does seem clear from a national perspective (and the 
constitutional reform processes carried out in many Member States on the 
occasion of the ratification of the Maastricht Treaty seem to affirm this) is 
that this interpretation of Member States’ Constitutions in light of the 
Community legal order can not be taken beyond the limits of a contra consti- 
tutionem interpretation.213

Shifted to the area of jurisdictional control, this means that the Court of 
Justice, supreme interpreter of the Community legal order, determines the 
scope of the Treaty and its compatibility with Community secondary legisla
tion.

In other words, the Treaty, as interpreted by the Court of Justice, is the 
only parameter of reference for determining the validity of Community 
secondary legislation.

Yet the Treaty itself, as interpreted by the Court of Justice, is, at the same 
time, subject to judicial review of constitutionality on the part of the supreme 
interpreters of the respective Constitutions of the Member States.

This means that the national judge, who questions the constitutionality of 
Community secondary law, must first subject that law to judicial control in 
the light of a superior rule of Community law, and in the end, of the Treaty 
itself. He must do so, and it is important to insist thereon, by referring to the 
Court of Justice for a preliminary ruling on the legality, in the broad sense of 
the term, of the provision in question in the context of Community law.

Only if, in the national judge’s Opinion, a situation of incompatibility 
between the Constitution and Community secondary legislation, interpreted 
in light of the Treaty, still persists, may he conduct a judicial review of 
constitutionality. Such a review would then be applied not to the Community 
secondary law, but rather to the Treaty itself, and formally to the national law 
ratifying the Treaty.214

213 Certainly, this was the categorical position of the Spanish Constitutional Court in its 
Decision of 1 July 1992 (BJC XXXIII, 460) on the compatibility of the Maastricht Treaty 
with the Spanish Constitution, stating that:
‘The literal wording and meaning of Article 95(1) -  of the Constitution, which provides 
the necessity of amending the Constitution in order to ratify treaties contrary to it -  appli - 
cable to treaties of all types, clearly prevent any treaties from being invoked as contradic - 
tions or exceptions to the provisions of the Constitution which properly limit the exercise 
of all the powers conferred by the Constitution, although the exercise of some of them can 
be transferred under the provisions of Article 93 -  which foresees the transfer of compe - 
tences to international organizations. The Spanish public authorities are no less subject to 
the Constitution when they act in international or supranational relations than when they 
exercise their powers within Spain, and there is nothing to limit the effect of Article 95. 
The safeguarding function of Article 95 must not be contradicted or diminished by the 
provisions of Article 93 of the Constitution’, in any case excluding ‘a textual and direct 
conflict between the Basic Law itself and one or various of the stipulations of a treaty’.

214 The same methodology of avoiding direct judicial review of constitutionality, in order 
firstly to permit the Court of Justice to give an interpretation through the preliminary 
ruling mechanism, should of course be followed by the national judges when they are in
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Such was the methodology used in, for example, Case 465/93, Atlanta.215 
The German Court referred the case to the Court for a preliminary ruling on 
the interpretation of the Community system of interim measures, prior to 
calling it into question before the German Constitutional Court on grounds of 
its incompatibility with the fundamental right to interim legal protection, 
recognized in Article 19 of the Basic Law.216

This methodology is of extreme importance because it permits the inter
pretation and judicial review of Community secondary law in its own natural 
realm, which is the autonomous Community legal order.217 At the same 
time, it permits the national legal systems to play an active role in the 
construction of the Community legal order, facilitating its integration in the 
Member States, based on premises far removed from the imposing tone 
inherent in the notion of supremacy, a question which is particularly acute in 
the area of fundamental rights.

We have pointed out earlier that the Community principle of loyal coop
eration may suggest, or even impose, interpretations of the constitutional text 
which are pro communitate. Furthermore, the same conclusion may be 
reached from a national perspective by means of a teleological approach to 
those constitutional clauses permitting the transfer of sovereignty.

However, parts of the Member States’ Constitutions do exist which are 
especially rigid in relation to this pro comunitate interpretation. This is 
because they regulate both the most intimate spheres of the individual’s life, 
which cannot be disregarded in the collective interest, and the very nature 
and structure of society itself.

These parts of the constitutional text are in general related, to a greater or 
lesser degree, to the principles which define the essential nature of the

doubt as to the constitutionality, not of Community secondary law, but of the Treaty 
itself.

215 [1995] ECR 1-3761.
216 A different question is the opinion merited by the threatening tone used by the German 

Court and its implicit rebellion against the Court of Justice’s favourable disposition 
towards the legality of the Community measures under discussion. (Cf. Cases 280/93, 
Germany v. Council, [1994] ECR 1-4973, and 465/93, Atlanta, [1995), ECR 1-3799).

217 This device of the preliminary ruling thus activates a mechanism of judicial cooperation. 
It involves the Court of Justice which considers itself better placed than national courts 
and tribunals to compare different versions of Community law, in different languages. It 
also considers itself better placed to examine the scope of the Community provisions in 
question in the light of other provisions, which together make up the Community legal 
order. That order has its own objectives, state of development and legal notions. All of 
this must be considered in a procedural context which permits the intervention and 
presentation of allegations, not only by the parties in national litigation, but also by the 
Member States, the Commission, the Council -  and at times the European Parliament, if it 
participated in the elaboration of the provision. From this emanated the provision whose 
scope, both from the perspective of interpretation and judicial review, must be defined: 
Cf. Cases 283/81, CILFIT, [1982] ECR 3415, and 314/85, Foto-Frost, [1987] ECR 4199.
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Member State itself218 and to fundamental rights. The latter are considered 
as limits on the action of public powers, which cannot be understood to be 
open to a loss of protection due to a transfer of competences to the Commu
nity219

3. Legal Interaction within the Supremacy Context: the Fundamental Rights 
Issue

(a) The Lack of a Community Bill of Rights
Referring to human rights, we should first underscore that this is a particu
larly thorny question in the Community legal order, since the Community 
lacks a Bill of Rights.

Many theories have been suggested to explain this absence of a Commu
nity Bill of Rights, including the fact that the EEC Treaty chronologically 
followed two unsuccessful attempts to establish a system of political integra
tion in Europe (the European Defence Community and the European Political 
Community) after the sectoral success of the European Coal and Steel 
Community. This fact might have induced the founding fathers of the EEC to 
focus their attention on exclusively economic and technical perspectives. 
Alternatively, this lack of a Bill for citizens has been explained on the 
grounds that it might be construed as an invitation for the Community to 
extend its competences, with the only limit being fundamental rights. A final 
theory is that the signatory States simply were not thinking of the direct

218 In the case of Spain, I think these principles can be summed up in the first three articles of 
the Constitution, devoted to the configuration of Spain as a social and democratic State 
under a parliamentary monarchy, constituted as a unity within its diversity of nationalities 
and regions, with Spanish as its official language. This question of language should be 
underscored, given the hypothesis, from time to time discussed at an informal level, of 
reducing the official languages of the Community vis-à-vis future extensions of the 
Union. The German Constitutional Court approached this problem in its Decision on 
Maastricht (EuGRZ 1993, 429), in which it listed democratic principles among those of 
the Fundamental Law of Bonn which were inviolable. One of the manifestations of the 
democratic principle was precisely the citizen’s right to communicate with public 
authorities in his/her own language.

219 The Spanish Constitutional Court clearly emphasized this argument in Case 64/91, 
Apesco (BJC XXIX, 655): ‘it is also evident that where a constitutional complaint action 
is brought against an act of the public authorities, taken for the implementation of a 
provision of Community law, alleging the violation of a fundamental right, such an action 
falls within the jurisdiction of the Constitutional Court, quite independently of the 
question of whether or not the act at issue is lawful from the strict perspective of the 
Community legal order’.
The reason, stated the Constitutional Court, is that ‘the transfer of competences in favour 
of supranational institutions does not imply that the national authorities cease to be 
subject to the internal legal order when acting in compliance with obligations toward 
these institutions, since they also continue to be, in this case, public authorities which are 
subject to the Constitution and to the remainder of the Spanish legal order’.
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impact which the Community legal order would have on the lives of their 
citizens.

Whatever the causes might have been, what is certain is that the Commu
nity has lacked a Bill of Rights from its outset and that, with time, the Court 
of Justice has been forced to deal with a variety of ‘right-based’ questions. 
These have ranged from property rights or rights of defence to, in the 1990s, 
problems involving, to cite some significant examples, the compatibility 
between the freedom to provide services and the unborn’s right to life, and 
the correlative prohibition of the dissemination of information by clinics 
which provide legal abortions in other Member States.220 Other questions 
have involved the compatibility of the right to privacy, with AIDS testing 
without the individual’s consent when hiring a temporary employee for the 
Commission;221 or the compatibility of firing a transsexual with the prohibi
tion of sexual discrimination.222

220 Case 159/90, Grogan, [1991] ECR 1-4685.
221 Case 404/92, X. v. Commission, [1994] ECR 1-4737.
222 Case 13/94, Cornwall County Council, [1996] ECR 1-2143.

These examples point out the extraordinary complexity of the question of human rights in 
Community law.
Thus, in the Grogan case, apart from the concrete problem of the compatibility of the 
unborn’s right to life, and the correlative prohibition of the provision of information by 
clinics in other Member States, where legal abortions were available, the Court also 
considered the question of when activities by the public authorities of Member States 
should be considered as carried out within the scope of the Community. The Court took 
this to be a factor for determining whether the said activity should be subjected to the 
protection of fundamental rights recognized within the Community, under the jurisdiction 
of the Court of Justice. In this case, the defendants alleged in national criminal proceed
ings that the aforementioned prohibition violated their fundamental freedom of expression 
and right to information. The Court of Justice proclaimed itself incompetent to rule in this 
matter, on the understanding that the national activity in question did not fall within the 
scope of the application of Community law, since no freedom to provide services was 
violated, in the absence of an economic relationship between the provider of the informa - 
tion and the provider of the service. Also raised in this case, within the problematic 
framework of two conflicting rights (the unborn’s right to life and the right to freedom of 
expression), was the question of what the scope of the application of the European 
Convention of Human Rights would have been in the Community legal order, if the 
connection with the Community, denied by the Court of Justice, had been deemed to 
exist, including the interpretation which would have been issued by the European Court of 
Human Rights. The defendants based their claim for recognition of their freedom of 
expression as a fundamental right of the Community legal order, on the consecration of 
that right in Article 10 of the European Convention. Finally, this case also raises the 
possibility that the activities of national authorities may be subject to the double jurisdic
tional control of both Luxembourg and Strasbourg. In fact, less than a year after the 
Grogan case, the European Court of Human Rights had to rule on the compatibility of 
Article 10 of the Convention with a decision of the Irish High Court prohibiting two 
agencies from informing pregnant women of the possibilities of aborting abroad: the 
Open Door and Dublin Well Woman case, 1992, Series A, No. 246-A.
The X v. Commission case showed the difficulties in a system such as the Community’s of 
fundamental rights created via case-law, when this means has a double jurisdiction (i.e., 
the Court of Justice and the Court of First Instance). Thus, in the X  v. Commission case, 
the Court of Justice disagreed with the Court of First Instance, not as to the recognition of
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In the absence of a written catalogue of fundamental rights, the Court of 
Justice has gradually constructed in its case-law what may be considered as 
such, based on two sources of inspiration. On the one hand, it has refered to 
international agreements on human rights, and especially the European 
Convention on Human Rights223 and, on the other, the common constitu
tional traditions of the Member States as general principles of Community 
law (this recourse to national constitutional traditions represents an extension 
of the methodology used in the area of the non-contractual liability of the 
Community as foreseen in Article 215 of the Treaty, which refers, as it is 
known, to the general principles of law common to the legal orders of the 
Member States).

However, the fact that neither the agreements on Human Rights, and in 
particular the European Convention, nor the national constitutional traditions 
are binding, stricto sensu, on the Court of Justice,224 does not mean that the

the fundamental right, but rather as to its extension. The Court of Justice maintained that 
it was a violation of the right to respect for one’s private life -  which is at the same time 
proclaimed in Article 8 of the European Convention on Human Rights -  for the adminis - 
tration to conduct any type of test which might result in proof or suspicion that the person 
involved had AIDS when he had expressly refused to submit to AIDS testing.
Finally, in the Cornwall County Council case, the question was once again raised as to the 
scope of the Community legal order as an essential factor in determining the application 
of the Community system of protection of human rights. It demonstrated the impact 
which the doctrine of the European Court of Human Rights may come to have in the 
interpretation of Community secondary law. In this case, the Court of Justice pointed to 
the Court of Strasbourg’s Decision in the Rees v. United Kingdom case (1986, Series A, 
No. 106), whereby transsexuals who have been operated upon form a fairly well-defined 
and identifiable group. Consequently, it considered that the firing of a transsexual for 
reasons of being a transsexual constituted discrimination on grounds of sex, protected 
under Directive 76/207, on the implementation of equal treatment for men and women as 
regards access to employment, vocational training and promotion and working conditions. 
The Court of Justice thus increased the scope of action of sex-based discrimination by 
considering that such discrimination includes unfavourable treatment because of gender 
reassignment (although, as the Court seemed to recognize, this was not so much a case of 
discrimination based on reasons of sex, as much as the failure to respect persons’ -  trans - 
sexuals logically included -  dignity and freedom, a failure which considered individually 
and in the light of the Court of Justice’s case-law, would fall, however, outside the scope 
of action of Community law).

223 The European Convention’s particular significance in this regard was underscored by the 
Court of Justice in Case 260/89, ERT, [1991] ECR 2925, a fact which we must insist does 
not imply that the Court does not take into account other international agreements on 
human rights (cf. Case 4/73, Nold v. Commission, [1974] ECR 491).

224 The use of these legal instruments as a source of inspiration has been reflected in Article 
F(2) of the Treaty on European Union, which adds nothing to the Community’s previous 
situation in the sense of formally making these instruments binding to a greater degree 
when cited by the Court of Justice. This is because, among other reasons, Article F falls 
beyond the scope of the Court of Justice’s jurisdiction by virtue of Article L (in its 
Opinion 2/94, to which we shall return, the Court of Justice, after referring to Article F(2), 
insisted on the ‘inspirational’ nature of the legal instruments mentioned therein).
However, we can assume there is some variation in the extension of the Court’s jurisdic - 
tion as to Article F(2) provided in the Draft Treaty of Amsterdam, in the sense of provid
ing for the substitution of the initial margin of flexibility, which the Community judge 
allows himself in the application of the European Convention on Human Rights, for a
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Court has an absolute margin of discretion when using them to determine the 
existence or content of a fundamental right within the scope of the 
‘autonomous’ Community legal order.

(b) The Role of the European Convention on Human Rights within the 
Community Legal Order: a Minimum Standard of Protection

As to the European Convention, we should bear in mind that all Community 
Member States are also signatory States of the Convention and are subject to 
the jurisdiction of the European Court of Human Rights.

This fact implies that if Community activity is not directly subject to the 
control of the Court at Strasbourg, since the Community is not a contracting 
party to the Convention,225 it could be so indirectly by means of the control 
which the European Court of Human Rights exercises on the signatory states 
in their application of Community law.

It is true that the European Commission of Human Rights refused to rule 
in 1990226 on the compatibility of the Convention, with an order of the 
German Ministry of Justice to implement a decision of the European Court of 
Justice, confirming a sanction imposed by the Community Commission on a 
company for having violated Community competition rules.

This refusal does not, however, preclude Strasbourg from monitoring 
more closely in the future alleged infringements of the Convention on the 
part of Community Member States, in relation to their application of 
Community law.227

In fact, a few months after this decision by the Commission of Human 
Rights, the Community Commission repeated in a Communication its 
favourable position towards Community accession to the European Conven
tion on Human Rights,228 a position which it had previously sustained in a 
memorandum in 1979.229

greater degree of subjection thereto. This included the interpretation which the European 
Court of Human Rights gives the Convention (although this subjection may not be 
accompanied by the possibility of jurisdictional revision on the part of the Court at 
Strasbourg, a question which would require the accession of the Community to the 
Convention -  as we shall see, impossible without reforming the Treaty).

225 Cf. European Commission of Human Rights Decisions 10 July 1978 in Case CFDTv. 
European Economic Community, Application No. 8030/77, 19 January 1989 in case 
Dufay v. European Parliament, Application No. 13539/88.

226 European Commission of Human Rights Decision 9 February 1990 in Case M & Co v. 
Germany, Application No. 13258/87.

227 This is the opinion, for example, of Professor Schermers, a member of the Commission at 
Strasbourg in charge of this Academy’s 1996 General Course on Human Rights, in an 
article published in 1990 in the Common Market Law Review (27 CMLR (1990) 258). Cf. 
European Court of Human Rights Decision 15 November 1996 in Case Cantoni v. 
France.

228 SEC (90) 2087 final.
229 Bulletin o f the European Communities, Supplement 2/79.
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In this Communication, the Commission underscored the idea that, inde
pendently of the attention which the Court at Luxembourg grants respect for 
human rights, this could not equal the control exercised by the Court at 
Strasbourg. The latter is outside the Community legal order to which, in 
addition, the constitutional courts and supreme courts of the Member States 
are bound.

After having been backed by the European Parliament in a Resolution 
adopted at the beginning of 1994,230 the Commission’s Communication also 
had repercussions in the Council. The latter finally requested an opinion from 
the Court of Justice on its jurisdictional monopoly of control over Commu
nity law,231 in relation to the Community’s competence to negotiate and sign 
an agreement of accession to the European Convention on Human Rights.

Leaving aside the incoherence of the Court of Justice’s Opinion,232 
whereby the Community lacked the competence to accede to the European 
Convention ‘at the present state of Community law’,233 it should be under-

230 OJ 1994 C 44/32.
231 Articles 164 and 219 of the Treaty.
232 Opinion 2/94, [1996] ECR 1-1759.
233 Incoherence (perhaps prompted by clouds which had blown over from Karlsruhe to 

darken the anything-but-sunny Luxembourg skies) which is quite obvious upon reading 
the decision whereby ‘as Community law now stands, the Community has no competence 
to accede to the European Convention for the Protection of Human Rights and Fundamen - 
tal Freedoms’.
In effect, if such competence depends on an objective in matters of human rights 
attributed to the Community in the Treaty, it would seem that the competence does, 
indeed, exist, faced with a ‘horizontal principle’ or ‘transverse objective’ (a position 
defended respectively by the Council and the Commission in their allegations, the latter in 
line with its First Memorandum -  cit., 1979, Point 44 -  and subsequent Communication -  
cit., 1990, Point 7 -  on the accession to the European Convention), intended to facilitate 
compliance with Community sectorial objectives, as the Court itself recognized (and it 
could not do otherwise) when recalling that ‘it is well settled that fundamental rights form 
an integral part of the general principles of law whose observance the Court ensures’.
In reality, the Court’s denial of the competence to accede to the Convention is based on 
incompatibilities between the Community legal system and the Convention’s system: 
‘Accession to the Convention would’, stated the Court, ‘entail a substantial change in the 
present Community system for the protection of human rights in that it would entail the 
entry of the Community into a distinct international institutional system as well as inte - 
gration of all the provisions of the Convention into the Community legal order’, thus 
going beyond the scope of Article 235 and requiring a Treaty amendment’.
However, certain Governments had also cited, as a reason for this inadmissibility, the fact 
that there was no agreement framed in sufficiently precise terms to enable the Court to 
examine the compatibility of accession to the Treaty. The Court, assuming that ‘as 
regards the existence of a draft of agreement, there can be no doubt that, in this particular 
case, no negotiations had been commenced nor had the precise terms of the agreement for 
the accession of the Community to the Convention been determined when the request for 
an opinion was lodged’ (nor would there be so at the moment of its deliberation), distin
guished on the one hand the general question of the Community’s competence to accede 
to an international agreement on human rights (such as the European Convention), and on 
the other hand, the specific question of the compatibility between the Convention and the 
EC Treaty. It considered this in particular in relation to the Court’s jurisdiction, affirming 
in this last case that it was too premature to render its opinion.
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scored that accession to the Convention (and the same applies to other 
hypotheses discussed on the subject such as the creation of a Community 
charter on human rights234), would not solve the problems of adjustment in 
relation to integration (including Community supremacy) caused by the 
fundamental rights recognized in the Member States’ legal orders.

In effect, it should not be forgotten that the Convention is only a mini
mum standard of protection which the signatory States are obliged to respect, 
without precluding the adoption of national law guaranteeing human rights 
and having higher standards of protection.235

(c) The Influence of National Constitutional Traditions on Shaping 
Community Fundamental Rights: towards Higher Standards of 
Protection

This ultimately implies that, having taken a first step toward guaranteeing 
fundamental rights by respecting the minimum standard of protection repre
sented by the Convention, and giving due consideration to its interpretation

Based on that premise, and in the light of the above, it seems clear that the Court should 
have recognized the Community’s competence to accede to an international agreement on 
human rights such as the European Convention. It should then have abstained from issu - 
ing an opinion in concreto, given the lack of information as to the terms of the negotia
tions on the compatibility of the two systems. It might have been considered acceptable 
that the Court issued warnings, as it did, pro futuro as to the compatibility of the two 
systems, in order to direct the negotiations down a path which would prove compatible 
with the Treaty’s demands. However, in that case, it seems that those warnings should 
have been accompanied by certain grounds which the Court did not offer, limiting itself to 
observing the incompatibility of the two systems in the sense, as seen supra, that acces
sion ‘would entail the entry of the Community into a distinct international institutional 
system as well as integration of all the provisions of the Convention into the Community 
legal order’.

234 Cf. for example in this regard the European Parliament’s Resolution on a Declaration of 
Fundamental Rights and Freedoms, OJ 1989 C 120/51.

235 As stated in Article 60, ‘Nothing in this Convention shall be construed as limiting or 
derogating from any of the human rights and fundamental freedoms which may be 
ensured under the laws of any High Contracting Party or under any other agreement to 
which it is a party’.
It should be borne in mind that the theory of a standard of protection, far from being an 
original feature of the European Convention, is also contemplated in other international 
agreements on human rights, such as the European Social Charter (Article 32), the Inter
national Convention on Civil and Political Rights (Article 5(2)), or the International 
Convention on Economic, Social and Cultural Rights (Article 5(2)).
In the jurisprudence of the Court of Justice, cases may be found in which the European 
Convention has been used as a minimum standard, the Court supplementing supposed 
insufficiencies in the Convention’s protection of human rights (cf., for example, in rela
tion to self-incrimination in the scope of punitive administrative proceedings typical of 
Competition Law, Cases 374/87, Orkem v. Commission, [1989] ECR 3283, and 27/88, 
Solvay v. Commission, [1989] ECR 3355; cf. also, in regards to the right to due process, 
the Opinions of Advocates-General Van Gerven in Case 70/88, European Parliament v. 
Council, [1990] ECR 1-2041, and Ruiz-Jarabo in Cases 65 and 111/95, Shingara and 
Radiom, 17 June 1997, not yet published in the ECR.)
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by the Court at Strasbourg, the Court of Justice should give special attention 
to a second step, which is the necessity of respecting the hypothetical higher 
standards of protection contained in the Member States’ legal order.236 This 
should be done from a perspective of the defence of individual rights, not 
from the perspective of an abstract uniformity of the Community legal order, 
backed by the supremacy principle. The contrary would risk converting this 
supremacy into an element of discord, far removed from the desired objec
tive of uniformity of the Community legal order.237

Such methodology was employed, for example, regarding the protection 
of fundamental rights assumed in the Draft Constitution of the European 
Union and passed by the European Parliament on February, 1994.238

Title VIII of the Draft Constitution is composed of twenty-one Articles 
which outline the different fundamental rights guaranteed by the Union.

236 This is so even when recognizing the specific difficulty which may arise when consider - 
ing a standard of protection as being higher or lower than another, taking into account that 
practically all human rights can be ultimately reduced to a conflict of interests between 
the individual and society. This results in definitions of rights being more or less 
protected according to the social, political and cultural tendency of the community in 
which they exist, whether the scope of the individual or that of the collective interest 
prevails.
To this, other complications must be added, such as the appearance and consolidation of 
new rights of a strong collective content (the so called third generation rights); or within 
the specific scope of Community law, the strong presence alongside the citizens of legal 
operators personified in undertakings which may demand special treatment in the area of 
fundamental rights.
Without disregarding such difficulties, this is precisely the challenge of the Court of 
Justice: gradually to define -  and convince the public at the same time -  situations in 
which the citizens -  also in their hypothetical roles as businessmen -  are freer. Here the 
Court must take into account the demands of the civitas as the necessary environment for 
the individual in a permanent dialectical process, in which he/she appears, at the same 
time, as a limit to that civitas and as a fundamental part of its development.

237 When establishing general principles of law not having the rank of fundamental rights, 
whose construction in essence responds to the same methodology rooted in the analysis of 
comparative law (including the law of non-Member States, particularly in the area of 
competition law, in which an analysis of US law is frequent: cf. for example the Opinion 
of Advocate-General Mayras in Case 48/69, ICI v. Commission, 1972 (1972] ECR 619, in 
which reference was also made to English -  at that time the United Kingdom was still not 
a Member State -  and Swiss law), the pressure which the Court at Strasbourg and espe - 
dally the national constitutional jurisdictions exert on the Community judge diminishes.

238 OJ 1994 C 61/155.
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However, this list of rights is complemented, on the one hand, by 
Article 7, which states that

in areas where Union Law applies, the Union and the Member States shall ensure 
respect for the rights set out in Title VIII. The Union shall respect the human 
rights as guaranteed by the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, by the other applicable international instru
ments and as they derive from the common constitutional principles of the Mem
ber States.

On the other hand, Article 23 of Title VIII, under the heading of ‘level of 
protection’, points out that

no provision of this Constitution may be interpreted as restricting the protection 
by the law of the Union, the law of Member States, and International Law.

In fact, it should be underscored that in Case 4/73, Nold v. Commission,239 
the Court of Justice, after affirming its obligation to take its inspiration from 
the common constitutional traditions of the Member States, added that it 
could not therefore uphold ‘measures which are incompatible with funda
mental rights recognized and protected by the Constitutions of those States’.

Advocate-General Warner maintained shortly thereafter, in Case 7/76, 
I RCA,240 that

the Court has already said in general terms that it cannot uphold measures incom
patible with fundamental rights recognized and protected by the Constitutions of 
Member States. I would be inclined to refine this position and to say that a 
fundamental right recognized and protected by the Constitution of any Member 
State must be recognized and protected also in Community Law. The reason lies 
in the fact that, as has often been held by the Court, Community Law owes its 
very existence to a partial transfer of sovereignty by each of the Member States to 
the Community. No Member State can, in my opinion, be held to have included in 
that transfer the power for the Community to legislate in infringement of rights 
protected by its own Constitution. To hold otherwise would involve attributing to 
a Member State the capacity, when ratifying the Treaty, to flout its own Constitu
tion, which seems to me impossible.

Even so, despite the fact that affirmations of this nature have had little echo 
in the case-law of the Court of Justice,241 a detailed analysis demonstrates 
the subtlety with which, de facto, the Court of Justice tends to act, and the 
danger which a different attitude might have had from a national constitu
tional perspective.

239 [1974] ECR 491.
240 [1976] ECR 1213.
241 Although there are exceptions: cf. for example Cases 5/88, Wachauf, [1989] ECR 2634, 

and 260/89, ERT, [1991] ECR 2925.
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(d) Theory and Practice of the Court of Justice: the Case of the Right to 
Inviolability of the Home

A good example, particularly from the Spanish constitutional perspective, is 
provided by Cases 46/87 and 227/88, Hoechst v. Commission, 242 followed a 
few days later by Cases 85/87, Dow Benelux v. Commission ,243 and 97-99, 
Dow Chemical Iberica and Others v. Commission,244 all resolved in 
September and October of 1989.

The question under litigation, related to Community competition law, 
concerned the power of the Commission and of the national authorities to 
effect a search under Community competition law, and the limits to that 
power which might be derived from the right to inviolability of the home, in 
particular the limits derived from the supposed obligation to obtain a court 
order authorizing the search.

Nothing of the sort was established in this respect in Regulation 17/62,245 
a silence which proved especially significant since the final text did not take 
into account the proposal included in the Report of the Internal Market 
Commission of the European Parliament -  known as the Deringer Report -  
requiring a prior court order to be able to carry out a search.

Despite Regulation 17/62’s silence on this matter, the Court of Justice 
laid down the obligation to ‘respect the procedural guarantees existing to this 
effect in national law’, a fact which presupposes the need for a search 
warrant in those legal systems in which one is required, as is the case in 
Spain.246

As to the matter of a Community fundamental right guaranteeing the 
extension of the individual’s right to inviolability of the home to corporate 
entities, the Court’s reasoning was as follows.

After indicating that the individual’s right to inviolability of the home 
was a part of the Community legal order ‘as a principle common to the laws 
of all Member States’, the Court, on the basis of an analysis of comparative 
law, carried out by Advocate-General Mischo, indicated that

the same is not true in regard to undertakings, because there are not inconsider
able divergences between the legal systems of the Member States in regard to the 
nature and degree of protection afforded to business premises against intervention 
by public authorities.

242
243
244
245
246

[1989] ECR 2919.
[1989] ECR 3137.
[1989] ECR 3165.
OJ 204/62, EE CH 8 V 1,22.
Article 18(2) of the Constitution and Article 34 of law 16/1989 of 17 July on the Defence 
of Competition.
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No other inference 

continued the Court,
is to be drawn from Article 8(1) of the European Convention on Human Rights 
which provides that ‘Everyone has the right to respect for his private and family 
life, his home and his correspondence’. The protective scope of that article

stated the Court,
is concerned with the development of man’s personal freedom and may not there
fore be extended to business premises. Furthermore, it should be noted that there 
is no case-law of the European Court of Human Rights on that subject.

This last affirmation was the object of criticism due to the Court of Justice’s 
having overlooked a decision handed down by the Court at Strasbourg six 
months earlier, relating to the applicability of the right of inviolability of the 
home to corporations.

The Chappell case247 related to a supposed violation of copyright laws 
involving the search and seizure of a series of video-cassettes, manufactured 
in a three-story building, two of which were used for offices and the third 
having a bedroom, an office and a room for recording videotapes. The Euro
pean Court of Human Rights seemed in effect to interpret Article 8 rather 
broadly, entering into an analysis of the merits of the case, without approach
ing the question as to whether this right includes businesses and corporations 
or not.

This broad interpretation was reiterated by the Court at Strasbourg in the 
Niemietz case248 in which, referring to the Chappell case (and also -  in the 
part corresponding to the ‘facts of the case’ -  to the jurisprudence of the 
Court of Justice in Hoechst, Dow Benelux and Dow Chemical Iberica on 
arbitrariness and disproportionality), it maintained that ‘the sphere of activi - 
ties and professional locales is not, in principle, excluded from the protection 
guaranteed by Article 8 of the European Convention on Human Rights’.

Finally, the applicability to corporate entities of the right to inviolability 
of the home was definitively confirmed in the Cremieux and Miailhe 
cases,249 in which the European Court of Human Rights ruled that France 
had violated Article 8 in relation to various searches effected both in private 
homes as well as in commercial establishments, in a context in which the 
French authorities sought to discover possible infringement of French legisla
tion governing financial transactions with third countries.

Thus, there is reason to criticize the attitude of the Court of Justice in 
Hoechst as being somewhat indifferent toward the European Court of Human 
Rights.

247 Chappell v. United Kingdom, 1989, Series A, No. 152-A.
248 Niemitzv. Germany, 1992, Series A, No. 251-B.
249 Cremieux and Miailhe v. France, 1993, Series A, Nos. 256-B and 256-C.
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This criticism shouldn’t, however, apply to the merits of the case on a 
conceptual level, because the use in Luxembourg, as we shall soon see, of the 
criteria of arbitrariness and disproportionality when confronting the role of 
the domestic courts in authorizing a search, is similar to the criteria of 
‘legitimate objective’ and ‘necessity in a democratic society’ used in 
Strasbourg.

At any rate, and continuing with Hoechst, the Court of Justice’s point of 
departure implied, apart from the contradiction existing with the European 
Convention on Human Rights as interpreted by the European Court of 
Human Rights, the risk of a possible confrontation between Community law 
and national constitutional traditions. In those traditions this right was, 
indeed, recognized, as is the case in the Spanish Constitution, whose Article 
18 had already been interpreted by the Spanish Constitutional Court in the 
sense of including not only individuals, but also corporate entities.250

However, this risk was avoided, as we have seen, by the Court of 
Justice’s imposing, in the case of a businessman’s opposition to a search, the 
obligation to ‘respect the procedural guarantees provided for in these cases in 
the national legal order’. This obligation included the requirement of a court 
order in those legal systems in which they were mandatory.251

A new risk of a possible conflict with the higher jurisdictions of the 
Member States arose, however, upon examining the role of the national 
judge, in those States in which a court order is mandatory when issuing a 
search warrant.

In effect, the solution proposed by Advocate-General Mischo consisted in 
limiting the role of the national judge to verifying the authenticity of the 
Commission’s decision ordering its agents to intervene, applying by way of 
analogy Article 192 of the Treaty.

According to this provision, the order of enforcement of decisions by the 
Council or by the Commission imposing pecuniary obligations on persons, 
shall be appended to the decisions, without any formality other than the veri
fication of the authenticity of the decisions, by the national authority which 
the government of each Member State shall designate for this purpose.

The Court of Justice seemed to perceive the inherent danger in first 
affirming the submission of the Commission (by means of the aid afforded it

250 Constitutional Court Decision 137/1985, BJC XIII, 155.
251 The question of the necessity of a prior court order, remitted, as we have just mentioned, 

by the Court of Justice to the national legal orders, was raised before the Court at 
Strasbourg in the previously mentioned Cases ( Cremieux and Miailhe v. France ; also 
Funke v. France, Series A, 256-A) resolved on 25 February 1993 -  in France, judicial 
review was not prior but ex post facto -  the Court deciding that it was not necessary to 
rule on this matter, given the incompatibility of the measures adopted by the French 
authorities with Article 8 of the European Convention on Human Rights on the basis of 
other considerations.
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by national administrative authorities) to the national demands of searches, 
and later reducing those demands to an automatic role for the national 
judges, limited to examining the authenticity of the Community decision.

Thus, the Court began by observing that the national body in charge of 
issuing the search warrant ‘cannot in this respect substitute its own assess
ment of the need for the investigations ordered for that of the Commission, 
the lawfulness of whose assessments of fact and law is subject only to review 
by the Court of Justice’. That said, the Court immediately and carefully 
added that it is

within the powers of the national body, after satisfying itself that the decision 
ordering the investigation is authentic, to consider whether the measures of 
constraint envisaged are arbitrary or excessive having regard to the subject-matter 
of the investigation and to ensure that the rules of national law are complied with 
in the application of those measures.

If the solution proposed by Mischo had been heeded by the Court of Justice, 
the Community legal order would have found itself in a difficult position in 
its relation to Article 18(2) of the Spanish Constitution as interpreted by the 
Constitutional Court, starting from the premise of the APESCO Decision.252 
In that case, the Constitutional Court maintained, as we saw earlier, that

the transfer of competences in favour of supranational institutions does not imply 
that the national authorities cease to be subject to the internal legal order when 
acting in compliance with obligations toward these organs, since they also 
continue to be, in this case, public authorities which are subject to the Constitu
tion and to the remainder of the Spanish legal order.

Thus, based on this premise, we should take into account that the Constitu
tional Court, confronted in 1985 with a problem concerning judicial autho
rization to enter corporate premises, in order for the administration to be able 
to collect back taxes, maintained that the role reserved for the judge could 
not be considered as being merely automatic.

On the contrary, the Constitutional Court stated that

certain possibilities for forming a judgement by the jurisdictional body exist, a 
judgement which may lead to that which has been requested being granted or 
being denied, due to multiple causes or motives, which we will refrain from 
enumerating here, but which may constitute disagreements relating to the due 
individualization of the tax payer, as well as relevant irregularities that may be 
detected in administrative activities, as reflected in the documents which the tax 
administration is required to present to the judge along with the request for autho
rization to enter and search any given premises.2̂

252 64/1991, BJC XXIX, 655.
253 Constitutional Court Decision 137/1985, BJC XIII, 155.
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The Judge,

the Constitutional Court insisted ten years later,

must verify that the subject of the measure has been identified, as well as the fact 
that the search is really necessary for the effective obligatory execution of the 
administrative decision, after which he must adopt the indispensable precaution
ary measures required to guarantee that the search takes place with the minimum 
detriment to the right of inviolability as needed to carry out the search. The court 
order,

added the Constitutional Court,

is, thus, not automatic, and requires an analysis of the circumstances mentioned 
previously; it must be a reasoned decision, not only as a result of its own formal 
nature, but also as a consequence of its content, which constitutes a limitation on 
a fundamental right. 254

In conclusion, we might point out that the Court of Justice, in configuring 
through its case-law the fundamental rights which are gradually being incor
porated into the ‘autonomous’ Community legal order, should look first to 
the European Convention on Human Rights, as an undeniable manifestation 
of the common legal culture of the Community Member States.

I suggest that care should be taken by the Court of Justice when using the 
Convention as a source of inspiration, subject to variations derived from the 
special nature of the Community legal order.

In effect, the Convention itself permits limitations on fundamental rights 
in defence of the necessities of, to use the expression from the Convention, a 
‘democratic society’. In this respect, the Court should avoid even the slight
est inclination to substitute the necessities of a democratic society for those 
of a common or internal market,255 running the risk on the contrary of 
converting European citizens into factors of production subordinated to 
economic integrity.256

254 Constitutional Court Decision 50/1995, BJC XLI, 494.
255 Since the common or internal market should also adapt itself to the necessities of the 

democratic societies which make up the Community.
An example may be found in Article 8 of the European Convention on Human Rights 
itself, which after proclaiming the right to respect for private and family life, home and 
correspondence, provides in its section 2 for the possibility of exceptions which are 
‘necessary in a democratic society’ in the interest of ‘the economic well-being of the 
country’ from which one may clearly deduce that it is not the democratic society which 
should adapt itself to economic well-being, but vice versa.
The European Court of Human Rights understood this to be the case in Berrehab v. 
Netherlands, 1988, Series A, No. 138, in which, having admitted the legitimacy of the 
object being pursued, which was none other than the economic well-being of the country 
(particularly, of the labour market), stated that the measure in question (the expulsion 
from Dutch territory of a Moroccan citizen) had gone beyond the necessities of a demo
cratic society.

256 A risk pointed out by Weiler -  from whom I take the terminology -  in the different 
context of the refusal by the Court of Justice to scrutinize national derogations to
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Secondly, however, it is important to point out that the Court of Justice 
should work on the basis that the hypothetical higher national standards of 
protection are those which should preside, whenever possible, over the shap
ing of a Community judicial policy on this subject.

The Court should do so because it is necessary to assume that the indi
vidual’s protection is the crucial question in matters concerning fundamental 
rights. This implies the necessity of confronting the fundamental rights issue, 
not only from the ‘defensive’ perspective of the supremacy of Community 
law, but rather from an ‘offensive’ perspective,257 inclined to promote the 
integration of European law (including national matters not necessarily 
related to Community law) socially and legally more advanced, in the sense 
of encouraging the fulfilment of social needs which the general interest 
demands, through the effective and efficient intervention of the public 
authorities, using the means which are least detrimental to the individual’s 
equally respectable legal status, and especially to that most sacred sphere 
which human rights seek to protect.

Moreover, by assuming this premise, the supremacy principle would 
itself be consolidated, since it is evident that if, in the Community, a corpus 
of individual rights and liberties is being constructed, with a level of protec
tion and guarantees higher than that contained in Member States’ legal 
orders, these will hardly react against a Community law which shows more 
respect than they do for the rights and freedoms of their citizens. This is so 
bearing in mind that once a fundamental right has been recognized as such 
by the Court of Justice, consolidated case-law exists in the sense that not 
only the Community institutions, but also Member States in their role as 
implementors of Community law, are obliged to respect the fundamental 
right in question.258

Community fundamental freedoms for violation of human rights, while insisting on scru - 
tinizing them for violation of principles such as proportionality (‘The European Court at a 
Crossroads: Community Human Rights and Member States Action’, in F. Capotorti et al. 
(eds), Du droit international au droit de Vintégration. Liber Amicorum Pierre Pescatore, 
(1987) 841).

257 Cf. for example, in the area of interim measures, the tone used by the Court of Justice in 
Case 213/89, Factortame, [1990] ECR 2433, in which it underlines the need for guaran
teeing the full effectiveness of Community law, as compared with the tone employed in 
Case 465/93, Atlanta, [1995] ECR 1-3761, in which, in line with that used in Cases 
143/88 and 92/89, Zuckerfabrik, [1991] ECR 415, the emphasis is placed on the link 
between interim measures and the judicial protection of the individual.

258 Case 5/88, Wachauf, [1989] ECR 2634; or Case 260/89, ERT, [1991] ECR 2925. How - 
ever, it should be borne in mind, as stated previously, that areas exist in which the 
Community’s scope for determining the application of its system of protection for human 
rights is not clear. A case which is significantly debatable is that of whether or not to 
include within the Community’s scope to that effect, sectors of private life which are not 
‘communitarized’ until the Community exercises its competence. What is clear in the 
Court of Justice’s case-law is that the simple -  that is, considered in isolation -  fact of 
being a citizen of the Union does not imply being protected by the Community system of
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(e) Legal Interaction within the Fundamental Rights Context and lus 
Publicum Commune Europaeum

The above situation again implies a permanent relationship between the 
Community and national legal orders, in which the Community system 
would not limit themselves to exercising a passive role, but rather would play 
an active role in the configuration of the Community system of protection of 
human rights. The latter would then be destined to revert to national law in 
what we might call a boomerang effect, within the framework of a process of 
interaction not only of legal orders abstractly considered, but also of concrete 
values whose beneficiaries would be both the collective -  European and 
national -  and the individuals on which the collective is founded.

This applies, even in sectors of the national legal orders which are not 
directly related to Community law, since, as the then Advocate-General and 
now Judge Mancini stated in 1988,259 citing Professor Frowein,

to the extent that Community Law is directly applicable in internal matters, it 
seems improbable that the national courts would operate below Community 
standards in the application of domestic fundamental rights, even in matters 
which are unrelated to Community Law.260

In the case of Spain, this possibility is an obligation from a pure domestic 
perspective, when interpreting fundamental rights included in the Constitu
tion within the framework of any legal order, be it Community or exclusively 
national, in which fundamental rights have been invoked. The Constitutional 
Court linked this obligation to Article 10(2) of the Constitution, by which

the principles relating to the fundamental rights and liberties recognized by the 
Constitution shall be interpreted in conformity with the Universal Declaration of 
Human Rights and the international treaties and agreements thereon ratified by 
Spain.26!

human rights (Case 168/91, Konstantinidis, [1993] ECR 1191, in contrast to the interest - 
ing Opinion of Advocate General Jacobs).

259 Opinion in Case 352/85, Bond van Averteerders, [1988] ECR 2085.
260 An example can be found in the expansion which the principle of legitimate expectations, 

rooted in Dutch and German law and assumed therefrom by the Court of Justice as being 
a part of the Community legal order, has had in other legal orders such as that of Spain 
and France, where its influence heretofore was slight. This expansion has affected areas 
completely divorced from Community law: cf. in this respect decisions of the Administra
tive Court of Strasbourg (especially the Opinion of the Commissaire du Gouvernement) 8 
December 1994 (Req. 931085, published in Actualité Juridique Droit Administratif 
(1995) 555), and of the Spanish Supreme Court, 7 October 1991 (No. Aranzadi 7520).

261 Thus, in the APESCO Decision (64/1991, BJC XXIX, 655), after stating that the acts of 
national public authorities in application of Community law were bound by the funda - 
mental rights recognized in the Spanish Constitution, the Court specified that in guaran
teeing these rights, their ‘content and scope should be interpreted pursuant to the interna - 
tional treaties and agreements referred to in Article 10.2 of the Constitution’. It added that 
Community law ‘might eventually acquire the interpretative value which Article 10.2 
assigns to international treaties’. However, the Court stated that this was based on the 
understanding that Community fundamental rights (and, in principle, Community law in
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In conclusion, we should observe that it is the national constitutional systems 
which, even above the European Convention on Human Rights, are destined 
to act as the authentic motor in the construction of the Community realm of 
human rights which will then, in turn, revert to these national constitutional 
systems. Thus the faint, if not inaudible echo which the so-called Pintasilgo 
Report has had in this context is quite surprising. The report, elaborated by a 
committee of experts in preparation for the 1996 Intergovernmental Confer
ence and devoted to the subject of civil and political rights in Europe,

general in contrast, for example, with the direction which the Italian Constitutional Court 
seems to follow: Decision 384/94, 10 November, Giur. Cost. 1994, 3449), could in no 
case become a direct canon of constitutionality. In other words, a fundamental right 
recognized within the Community legal order but not contemplated in the Constitution 
could be used as a parameter of legality, but not of constitutionality -  with the conse - 
quences which that entails, such as the exclusion from the competence of the Constitu - 
tional Court to intervene in supposed cases of infringement of a given Community right 
not contemplated in the constitutional text.

In fact, Constitutional Court Decision 241/1988 (BJC XXII, 914) had cited sexual equal
ity as defined in Article 119 of the Treaty, in order to reinforce the proclamation of legal 
equality between married men and women and their equality vis-à-vis family responsi - 
bilities (Articles 14 and 32 of the Spanish Constitution). It thus declared that this equality 
had been infringed by a Spanish provision, which had been invoked in order to refuse to 
readmit a woman to her employment, alleging that only after her husband’s death or 
disability could she be considered the head of the household.

Recourse to Article 10.2 of the Constitution may seem surprising, since it includes in its 
sphere of action a system of protection of human rights which precisely lacks that direct 
support of an international treaty or agreement on human rights. The surprise may 
increase if one takes into account that it would have sufficed to have used the clause on 
integration -  Article 93 of the Constitution -  to bolster pro communitate interpretations of 
the Constitution (we should bear in mind that the said pro communitate interpretation was 
rejected in order to lower, and not raise, the degree of protection provided by the national 
system of human rights).

The reason for this is due to the scant utility that the Constitutional Court has up to now 
drawn from the integration clause, erroneously limited, in the words of the Court, to a 
‘procedural-organic nature’, i.e., a clause which ‘merely regulates the manner of conclu
sion of specific international treaties’ (of those treaties which, while implying a transfer of 
the exercise of powers derived from the Constitution, require previous authorization by 
means of an organic law). The error also resides in maintaining even today this absolutely 
limited view of Article 93, comprehensible in the context in which it was proclaimed, 
which was the correct refusal of the Constitutional Court to convert a case of infringement 
of Community law into a problem of unconstitutionality -  for infringement of Article 93 -  
(as the Italian Constitutional Court had done). Such a conversion would have meant, with 
regards to parliamentary acts or governmental acts having parliamentary force, that the 
ordinary Spanish judge would have been incompetent to rule thereon, being obliged to 
raise a question of unconstitutionality (an interpretation which, in addition to not being 
correct from an internal constitutional standpoint, would come into conflict with the Court 
of Justice’s doctrine as reflected in Case 106/77, Simmenthal, [1978] ECR 629, remem
bered for the Spanish context in Case 179/88, Ford España, [1989] ECR 230).

At any rate, recourse to Article 10(2), as opposed to Article 93, has the advantage of 
extending the obligation to interpret generously the fundamental rights set forth in the 
Constitution, even in sectors which are not covered by Community law.
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assumed the difficulties involved in the Community’s accession to the Euro
pean Convention,262 but recognized at the same time the advantages of 
having an external control over the decisions of the Court of Justice.263 
Consequently it proposed

the creation of the Union’s own special appeal jurisdiction for the protection of 
human rights, which would be comprised of non-permanent judges from the 
Constitutional Courts or the Supreme Courts of Member States.264 
This,

the Report states,

in addition to providing an external instance of judicial control, would permit a 
clarification of the content of Article F, which obligates the Court at Luxembourg 
to take into account the Member States’ common constitutional traditions, and 
facilitate the coordination between the high jurisdictional bodies of the Member 
States and the Court of Justice, coordination which has been endangered by some 
of the recent decisions of the national constitutional courts.

V. Liability of the Community and the Member States for 
Breaches of Community Law: Paradigm of Legal 
Interaction

In addition to the principles of direct effect and supremacy, the interaction 
between the Community and the national legal orders can probably best be 
observed in the principle of liability for damages caused to individuals as a 
result of breach of Community law.

A. The Basis of the Member States’ Liability

As seen previously, in the Francovich case265 the Court of Justice considered 
the principle of liability of Member States for infringement of Community 
law as ‘inherent in the system of the Treaty’. It stated that that system was, in 
turn, derived from two others: the principle of full effectiveness of 
Community law, including the full protection of the rights which it confers

262 The Report was presented a few days before the Court of Justice’s Opinion 2/94 declar - 
ing, as we have seen, the Community’s lack of competence to ratify the Convention.

263 Bearing in mind the fact that the domestic constitutional courts were subject to the super - 
vision of the European Court of Human Rights.

264 Are not these judges the genuine voices of the national traditions on human rights, the 
participation of whom could channel in expert contributions on which the European 
synthesis might better be based?

265 In prior case-law the Court of Justice had already outlined the principle of Member 
States’ liability for breach of Community law, although without making reference to its 
specific scope (Cases 6/60, Humblet, [1960] ECR 559 -  within the context of the ECSC 
Treaty -  and 60/75, Russo, [1976] ECR 45).
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on individuals,266 and the principle of loyal cooperation of Member States 
with the Community.267

However, in Cases 46 and 48/93, Brasserie du Pêcheur and 
Factortame,268 faced with reticent allegations on the part of various inter
vening Governments,269 the Court of Justice thought it wise to reinforce the 
basis of the liability principle. It sought to do so demonstrating the degree to 
which national law might prove decisive in the process of shaping the 
autonomous Community legal order, strengthening the concept of liability in 
the sense of a ‘general principle familiar to the legal systems of the Member 
States’, in which ‘an unlawful act or omission gives rise to an obligation to 
make good the damage caused’. This latter obligation makes public authori
ties accountable for damages caused in the performance of their duties.

B. The Homogenization of National and Community Liability

Having thus reinforced the principle of liability, the Court of Justice then 
turned to the question of its effective application from the perspective of a 
tw.o-fold homogenization: first, a homogenization of the circumstances 
which give rise to liability on the part of Member States;270 and second, a 
homogenization between these circumstances and those which give rise to 
liability on the part of the Community institutions themselves.271

266 Which would be ‘impaired’ and ‘weakened’ if ‘individuals were unable to seek redress 
when their rights are infringed by a breach of Community law for which a Member State 
can be held responsible’.

267 ‘Under which’, stated the Court, ‘the Member States are required to take all the measures, 
whether general or particular, to ensure fulfilment of their obligations under Community 
law. Among these is the obligation to nullify the unlawful consequences of a breach of 
Community law’.

268 [1996] ECR1-1029.
269 Particularly the German Government, which submitted ‘that a general right to reparation 

for individuals could be created only by legislation and that for such a right to be recog - 
nized by judicial decision would be incompatible with the allocation of powers as 
between the Community institutions and the Member States and with the institutional 
balance established by the Treaty’.

270 Anything to the contrary would contravene the uniform application of Community law (in 
particular ‘the obligation to make good damage caused to individuals by breaches of 
Community law cannot depend on domestic rules as to the division of powers between 
constitutional authorities’).

271 Because ‘the protection of the rights which individuals derive from Community law 
cannot vary depending on whether a national authority or a Community authority is 
responsible for the damage’.
It is true that the Court of Justice took pains to clarify that the conditions under which a 
Member State may incur liability should not differ from those governing the liability of 
the Community institutions ‘in the absence of particular justification’.
Nevertheless, the Court should exercise great care in justifying its dispensing different 
treatment if it is to avoid the risk of criticism, latent in other ambits, concerning the use of 
a double standard which proves to be more favourable to Community institutions than to 
the Member States.
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This double process of homogenization once again reflects the decisive 
role that national law plays in shaping the Community legal order which, in 
turn, influences national legal concepts in those domestic legal sectors 
affected by Community law.

In effect, on the one hand, in what is one of the maximum expressions of 
the permanent dialectical process between the Community and national legal 
orders, the former refers to the latter, as expressly provided for under Article 
215, in order to define its system of liability of Community institutions. That 
system, in turn, reverts to the Member States when defining their liability 
derived from breach of Community law. Member States’ liability, in turn and 
once again, based on the homogenization of comparable situations, indepen
dently of whether the infringing authority is national or Community, has a 
real capacity to influence the system of liability of Community institutions.

On the other hand, the Court of Justice used a methodological approxi - 
mation to the principle of liability, which was closer to the protection of the 
individual than to the more abstract principles of full effectiveness and loyal 
cooperation272 and, thus, familiar in the context of protection of fundamental 
rights. It thereby proclaimed the minimum standard character of the 
conditions which, under Community law, give rise to liability on the part of 
Member States. This proclamation did not invite, but rather obliged them to 
apply the national systems of liability which afford the most protection to the 
individual.

However, let us examine these questions in light of the Court of Justice’s 
case-law issued throughout 1996, in a series of five rulings issued between 
March and October.273 This case-law seems to have established a general 
doctrine on which to base the case-by-case approach to the principle of liabil
ity, with regards to the nature of the breach of Community law giving rise to 
the loss and damage in question.

Before commencing, it should first be pointed out that we are concerned 
with liability for unlawful activity, a fact which should be underscored in 
order not to cause confusion, derived from an inappropriate application of 
concepts and techniques characteristic of liability for lawful activity.274

272 I do not intend to imply that the protection of the individual is absent from the Francovich 
case, but rather that in the Brasserie case the Court gave greater emphasis to that protec - 
tion, which also eventually entails a correct implementation of Community law (the 
situation being similar to that which occurs in the field of interim relief, in which, as we 
have observed, the Court of Justice has gradually changed its emphasis from the full 
effectiveness of Community law, to the judicial protection of the individual).

273 Cases 46 and 48/93, Brasserie du Pêcheur and Factortame, [1996] ECR 1-1029; 392/93, 
British Telecommunications, [1996] ECR 1-1631; 5/94, Lomas, [1996] ECR 1-2553; 178- 
179 and 188-190/94, Dillenkofer and others, [1996] ECR 1-4867; and 283, 291 and 
192/94, Denkavit and others, [1996] ECR 1-5063.

274 As is the case, as we will see, with the requirement of particularization of public activity 
with regards to the injured persons.
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On the other hand, it should also be underscored that the Court of Justice 
commences from the premise that not all infractions of Community law are 
susceptible to generating liability. Thus, actions which may directly be 
considered infringement in the context of Article 169, or indirectly in the 
context of Article 177,275 do not necessarily give rise to liability on the part 
of the infringing Member State.

C. Community Conditions for Member States’ Liability, and their 
Interaction with the Conditions for Community Institutions’
Liability

In order to give rise to liability, the rule of Community law breached must be 
intended to confer rights on individuals; the breach must be sufficiently 
serious (i.e. manifest and grave); and there must be a causal link between the 
breach of the obligation resting on the State and the damage sustained by the 
injured parties.

7. The Sufficiently Serious Breach Test

Let us turn to an analysis of these conditions, beginning with the sufficiently 
serious nature of the breach. This aspect is not only the condition which 
presents the most conceptual difficulties, but is also the one which has 
caused the Court of Justice the most problems in its definition. We must 
underscore here that the Court, departing from the doctrine established in 
Francovich and Brasserie, demands that it must be taken into account, inde
pendently of whether the infringing Member State had a wide margin of 
discretion in its action or not.

(a) The Applicability of the Test in any Case and its Different Operability 
Depending on the Margin of Discretion

In Brasserie, the Court of Justice, starting from its doctrine on the liability of 
Community institutions, stated quite clearly that the sufficiently serious 
breach test was applicable ‘where a Member State acts in a field where it has 
a wide discretion, comparable to that of the Community institutions in 
implementing Community policies’. From this can, a sensu contrario, 
equally clearly be inferred that in the absence of a wide margin of discretion, 
the sufficiently serious breach test would not be applicable.

However, in the Lomas case, and after demonstrating a fair degree of 
incoherence, the Court of Justice, having admitted that a margin of discretion

275 In which the infringement is confronted within an absolutely objective approach.
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did not exist in the case, nevertheless applied the test, and considered that a 
mere infraction satisfied the test’s requirements.

The case concerned a refusal by the England and Wales Ministry of 
Agriculture, Fisheries and Food, to issue a licence for the export of live 
sheep to Spain, requested by Mr. Lomas.

The reason given by the Ministry was that a number of Spanish slaugh
terhouses were not complying with the rules contained in a directive, which 
required Member States to ensure the stunning, by appropriate approved 
methods, of animals for slaughter.

The Court of Justice considered, first, that the refusal to issue the export 
licence constituted a quantitative restriction on exports, contrary to Article 34 
of the Treaty.276

Subsequently, it stated that although Article 36277 allowed the mainte
nance of restrictions on the free movement of goods, justified on grounds of 
the protection of the health and life of animals, recourse thereto was ‘no 
longer possible where Community directives provided for harmonization of 
the measures necessary to achieve the specific objective which would be 
furthered by reliance upon this provision’.

Based on this premise, the Court of Justice’s reasoning, in the light of 
Brasserie, should have been as follows: Article 36 implies, in principle, that 
Member States have broad powers to intervene in the field of free movement 
of goods, permitting, when the grounds provided for therein exist, the impo
sition of restrictions on exports. Since this wide margin of discretion for 
Member States to intervene in the matter does exist, an infringement of 
Article 36, interpreted in light of the general principles of Community law, as 
is the case with, for example, proportionality, would only be susceptible to 
incurring liability in the case that this infringement could be identified as a 
sufficiently serious breach, in the sense of manifest and grave disregard for 
those Community rules.

However, these broad powers (or wide discretion to make legislative 
choices) would be greatly restricted, or simply would cease to exist, in those 
cases in which exceptions permitted under Article 36 had been the object of

276 ‘ 1. Quantitative restrictions on exports, and all measures having equivalent effect, shall be 
prohibited between Member States.
2. Member States shall, by the end of the first stage at the latest, abolish all quantitative 
restrictions on exports and any measures having equivalent effect which are in existence 
when this Treaty enters into force.’

277 ‘The provisions of Articles 30 to 34 shall not preclude prohibitions or restrictions on 
imports, exports or goods in transit justified on grounds of public morality, public policy 
or public security; the protection of health and life of humans, animals or plants; the 
protection of national treasures possessing artistic, historical or archaeological value; or 
the protection of industrial and commercial property. Such prohibitions or restrictions 
shall not, however, constitute a means of arbitrary discrimination or a disguised restriction 
on trade between Member States.’
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Community harmonization. In such cases the national authorities would be 
subject to the control of the Commission via Article 169, the rest of the 
Member States via Article 170, and the national judges in cases of domestic 
litigation arising from the incompatibility of national law with Community 
law. On that basis, as the Court of Justice underscored,

a Member State may not unilaterally adopt, on its own authority, corrective or 
protective measures designed to obviate any breach by another Member State of 
rules of Community law.

Thus, it seemed clear that we were faced with a case of non-existence of a 
margin of discretion, due to the displacement of the Member States’ compe
tence to arbitrate per se grounds of restriction and to apply the corresponding 
measures concerning those restrictions on the export of live animals. This 
occurred as a consequence of the harmonization imposed thereon by 
Community intervention, to which the States were strictly obliged to adhere, 
subject to the aforementioned means of control. It excluded, however, the 
adoption of unilateral measures to correct cases of non-compliance by other 
Member States.

Given this non-existence of a margin of discretion, it seemed equally 
clear in the light of Brasserie, that the test of sufficiently serious breach 
would not be applicable. A simple infraction of the legal order would suffice 
to be able to bring action for liability, due to non-compliance with Commu
nity law.

Nevertheless, let us examine the Court of Justice’s incoherent arguments. 
Referring to Brasserie, the Court started its reasoning by indicating that

in the case of breach of Community Law attributable to a Member State acting in 
a field in which it has wide discretion to make legislative choices, a right to 
reparation must be recognized where three conditions are met: the rule of law 
infringed must be intended to confer rights on individuals; the breach must be 
sufficiently serious; and there must be a direct causal link between the breach of 
the obligation resting on the State and the damage sustained by the injured parties.

However, the Court maintained that these three conditions were applicable in 
the circumstances of the case, a fact which presupposed, as we have seen 
earlier, that the Member State had wide discretion to make legislative choices 
(which, as we have also seen, was not the case: and here lies the first exam
ple of incoherence). The Court then surprisingly ruled, when analyzing 
whether a sufficiently serious breach of Community law had existed, that the 
Member State which committed the infringement ‘was not called upon to 
make any legislative choice and had only considerably reduced, or even no, 
discretion’ at all.

This constitutes, thus, an absolute (and second) incoherence on the part of 
the Court. It first, and wrongly, maintained that in this case the Member State
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was acting in a field in which it had a wide margin of discretion to make 
legislative choices; and later, in the immediately following paragraph, 
observed, quite unperturbedly, that the Member State was not called upon to 
make any legislative choices and had only considerably reduced, or even no, 
discretion at all, subsequently considering the mere infringement as 
‘sufficient to establish the existence of a sufficiently serious breach’.

In short, and independently of how its surprising methodological turn
about took place, it is important to retain that beginning with Lomas, and 
later confirmed in Dillenkofer, the Court of Justice considered the suffi
ciently serious breach test to be applicable in all cases,278 whether a margin 
of discretion exists or not. However, it varied the operative terms of the test 
with regards to the existence, or lack, of that margin.279

In other words, the existence of a margin of discretion was at first 
considered by the Court as decisive in determining whether to apply the 
sufficiently serious breach test. Once this test was considered -  in Lomas and 
thereafter -  as applicable in all cases, however, it was later to become the 
element used to determine how the test should be applied. The conditions for 
its applicability were then considered to have been met in the light of a series 
of factors set out in Brasserie in the presence of a margin of discretion, or 
supposedly automatically in the absence of such a margin of discretion.

I say the test is ‘supposedly’ applied automatically in cases of an absence 
of a margin of discretion, since this automatic application does not operate as 
simply as a first reading of the Court doctrine might imply.280

278 Which, in the context of the implementation of directives is somewhat surprising. In fact, 
the Court had clearly stated in Brasserie, referring specifically to Francovich, that 
Member States lacked discretion in relation to the obligation to take, within a given 
period, all the measures needed in order to achieve the result required by a directive (thus 
disregarding the sufficiently serious breach test, required within the context of a wide 
margin of discretion, as regards legislative measures involving policy choices). In 
contrast, in Dillenkofer the Court affirmed quite unperturbedly that the condition of a 
sufficiently serious breach ‘although not expressly mentioned in Francovich, was never - 
theless evident from the circumstances of that case’.

279 Regardless of whether the origin of the infringement is a general measure or an individual 
act. This would seem to imply that in relation to Community institutions’ liability, the 
decisive factor should also be the margin of discretion, independently of the nature -  
whether general or individual -  of the infringing measure, thus replacing the Court of 
Justice’s tendency to refrain from applying the sufficiently serious breach test to individ
ual acts (cf. Cases 153/73, Floltz and Willemsen v. Council, [1994] ECR 675, and 197- 
200, 243, 245 and 247/80, Ludwigshafener Walzmiihle v. Council and Commission, 
[1981] ECR 3211). However, the Court of First Instance does not seem to be of this same 
opinion: cf. Case 390/94, Schroder and Others v. Commission, (15 April 1997), not yet 
published in the ECR.

280 There would be little if any difference in the practical effects between not considering it 
necessary to apply the test when an infringement occurs in an area in which there is no 
margin of discretion, and considering the test applicable in all cases, to later decide that 
the test is automatically met by a mere infringement when there is no margin of discre
tion.
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This is because the margin of discretion may be appraised as a prior 
question in two sets of circumstances. In its absence, it may be appraised as 
such in order to equate a mere infraction with a sufficiently serious breach of 
Community law (strict liability). Alternatively, when such a margin does 
exist, it may be appraised as a prior question in order to take into considera
tion the elements which the Court set out in Brasserie in order to interpret the 
infringement as sufficiently serious (elements which indicate a system of 
fault liability). As I will analyze shortly, when appraising the margin of 
discretion as a prior question in either of these scenarios, the Court of Justice 
requires an analysis of certain of those elements set out in Brasserie, includ
ing specifically the clarity, precision and unconditionality of the infringed 
Community rule.

In addition, even when a margin of discretion does not exist due to the 
clarity, precision and unconditionality of the infringed rule, the said 
infringement might not be enough, as stated in Lomas, to be considered a 
sufficiently serious breach. It would thus become necessary to examine the 
other elements set out in Brasserie (i.e., ‘whether the infringement and the 
damage caused was intentional or involuntary, whether any error of law was 
excusable or inexcusable, the fact that the position taken by a Community 
institution may have contributed towards the omission, and the adoption or 
retention of national measures or practices contrary to Community law’), 
which point toward a system of fault liability.281

Thus, in Lomas the Court of Justice underscored in a tone which was 
somewhat less than convincing that

where, at the time when it committed the infringement, the Member State in 
question was not called upon to make any legislative choices and had only 
considerably reduced, or even no, discretion, the mere infringement of Commu
nity law may be sufficient to establish the existence of a sufficiently serious 
breach.

This lack of conviction became more evident when the Court immediately 
added that

in that respect, in this particular case, the United Kingdom was not even in a 
position to produce any proof of non-compliance with the Directive by the 
slaughterhouse to which the animals for which the export license was sought were 
destined.

It is true that this clarification could be interpreted as a simple obiter dictum.
However, it is also true that, despite the context, it could also be related to 

the emphasis which, throughout the exposition on the facts of the case, the

281 In fact, the Court of Justice pointed out in Brasserie that ‘certain objective and subjective 
factors connected with the concept of fault under a national legal system may well be 
relevant for the purpose of determining whether or not a given breach of Community law 
is serious’, expressly referring to those mentioned in paragraph 56.
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Court put on the Commission’s investigation into the condition of slaughter
houses in Spain which had not pointed to any circumstance which would 
constitute an infringement of Community law.282

In other words, it was indeed quite clear that the application of certain 
measures provided for in Article 36 of the EC Treaty would ‘no longer be 
possible where Community directives provide for harmonization of the 
measures necessary to achieve the specific objective which would be 
furthered by reliance upon this provision’, a context in which ‘a Member 
State may not unilaterally adopt, on its own authority, corrective or protec
tive measures designed to obviate any breach by another Member State of 
rules of Community law’. Nevertheless, it was not at all clear that the mere 
adoption of such corrective or protective measures might be automatically 
identified with a sufficiently serious breach.

If it were otherwise, why then did the Court of Justice insist that it had 
not been demonstrated that the Spanish slaughterhouses had not complied 
with the requisites of the directive?

Are we to assume that if it had been proven that Spain had not complied 
with the directive, the Court would have ruled otherwise in relation to liabil - 
ity derived from non-compliance with Community law on the part of the 
United Kingdom in adopting unilateral corrective measures? In which case, 
we would have to exclude the possibility of automatically identifying its 
infringement with a sufficiently serious breach.

(b) Margin of Discretion and the Clarity, Precision and Unconditionality of 
the Rule Breached

Having admitted in any case the variation of the operability of the suffi
ciently serious breach test, according to whether a margin of discretion does 
or does not exist (and independently of whether, when it does not exist, the 
automatic application of the test is less simple than it might initially appear),

282 According to the Court itself, in its exposition of the facts of the case, despite Spain’s 
having proceeded to implement the directive by means of a 1987 Royal Decree, the 
Ministry for England and Wales, based on information obtained from animal protection 
agencies, had come to the conclusion that in certain Spanish slaughterhouses the terms of 
the directive were not being complied with, either due to a lack of the necessary instru
ments for stunning animals or because the instruments were being used incorrectly or not 
at all.
However, this information was also in the hands of the Commission which, after several 
meetings with the Spanish authorities to determine the real degree of compliance with the 
directive, decided not to initiate an action for infringement against Spain (Article 169), 
informing the British authorities in July, 1992, that the general prohibition to export live 
animals to Spain was contrary to Article 34 and could not be justified based on Article 36. 
Despite this fact, Lomas was denied a license to export sheep in October of that same 
year.
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the first thing which must be clarified is exactly to what that margin of 
discretion refers.

Here, once again, a change in the Court of Justice’s methodology can also 
be observed (although less radical on this occasion).

In effect, in Brasserie the Court linked cases of wide discretion by the 
Member States, requisite for applying the test of sufficiently serious breach 
of Community law, to whether the Member States had a wider or narrower 
margin of competence to legislate on the matters concerned.

In other words, it linked the wide discretion to the nature of the Member 
States’ competence to legislate, not to the content of the Community provi
sions breached by the Member States’ legislation.

Having established the existence of this margin of competence to legislate 
and, in consequence, having established the applicability of the test of a 
sufficiently serious breach of Community law, the Court used for a second 
time the Member States’ margin of discretion. This time, however, it did not 
use it in relation to the Member States’ competence to legislate, but to the 
specific content of Community provisions which have been breached, as an 
additional factor to take into account in determining whether, in the case at 
hand, a sufficiently serious infringement of Community law had, indeed, 
occurred.

Again, in other words, the Court used the Member States’ margin of 
discretion in two phases and in relation to two different situations.

In a first phase, the margin of discretion is related to the Member States’ 
competence to legislate on a given matter in order to determine if the test of a 
sufficiently serious breach of Community law should or should not be 
applied.

In a second phase, and only if in the preceding phase it was determined 
that a margin of discretion did indeed exist and that, for this reason, the test 
of a sufficiently serious breach of Community law should be applied, the 
criterion of a margin of discretion would then be used to examine the specific 
content of the Community provisions which had been breached. This exami
nation would be carried out in order to ascertain whether or not a sufficiently 
serious breach of Community law existed.

Let us analyze Brasserie to see how this two-phase margin of discretion 
is used by the Court.

In the first phase, in order to determine whether or not the test of a suffi - 
ciently serious breach of Community law should be applied, the Court main
tained, in reference to Case 46/93 (Brasserie du Pécheur) that

the German legislature had legislated in the field of foodstuffs, specifically beer,
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in which,

in the absence of Community harmonization, the national legislature had a wide 
discretion in that sphere in laying down rules on the quality of beer put on the 
market.

As to Case 48/93 (Factortame), the United Kingdom was also considered to 
have a wide margin of discretion, since

the legislation at issue was concerned, first, with the registration of vessels, a field 
which, in view of the state of development of Community law, falls within the 
jurisdiction of the Member States and, secondly, with regulating fishing, a sector 
in which implementation of the common fisheries policy leaves a margin of 
discretion to the Member States.

Consequently, both the German and the United Kingdom legislatures

were faced with situations involving choices comparable to those made by the 
Community institutions when they adopt legislative measures pursuant to a 
Community policy.

It is then, once the need for applying the test of a sufficiently serious breach 
of Community law had been determined, that the Court proceeded to a 
second phase. Here it analyzed the factors to be taken into account in order to 
determine the existence or not of a sufficiently serious breach of Community 
law, as a condition under which Member States may incur liability.

Among the factors to be taken into account, the Court included ‘the 
clarity and precision of the rule breached’ and the ‘measure of discretion left 
by that rule to the national authorities’ in relation to Articles 30 and 52 of the 
Treaty.

Thus, the Court again used the margin of discretion, this time related to 
the content of the Community law which is breached, in order to determine 
whether or not there had been a sufficiently serious breach of Community 
law, capable of generating liability on the part of the Member States.

However, this methodology was to disappear a few weeks later when the 
Court handed down its decision in the British Telecommunications case. In 
that case, within the context of an allegedly incorrect implementation of a 
directive, the Court directly related the question of a margin of discretion not 
to the competence to intervene in the matter, but rather to the degree of 
clarity and precision of the provisions of the directive that had supposedly 
been breached.283

283 Thus limiting the automatic application of the sufficiently serious breach test to cases 
involving an absolute lack of implementation (cf. Advocate-General Leger’s Opinion in 
the Lomas case, concerning the difference between incorrect implementation and a lack of 
implementation within the context of liability).
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Having thus transferred the question of a margin of discretion to the very 
content of the infringed Community provision and, more specifically, to its 
degree of clarity, precision and unconditionality and -  after the Lomas Deci
sion -  having made the question of the margin of discretion the determining 
factor in deciding how to administer the sufficiently serious breach test 
(applicable, as we have seen, in all cases), I believe a degree of artificiality 
may be observed in the Court’s reasoning. This is discernible when it consid
ers the test as being automatically passed in the absence of a margin of 
discretion. The reason for this is that in order to determine whether there is, 
in effect, an absence of a margin of discretion, it is necessary to analyze 
some of the elements set out by the Court to ascertain whether the infraction 
was sufficiently serious; i.e., the clarity, precision and unconditionality of the 
rule breached (since the greater or lesser degree of unconditionality is none 
other than ‘the measure of discretion left by that rule to the national or 
Community authorities’).

In other words, the concept of a margin of discretion depends on the 
clarity, precision and unconditionality of the infringed provision. This 
implies an analysis of certain elements of the sufficiently serious breach test. 
It thereby displaces the supposedly automatic application of the test, which is 
limited to those cases in which the infringed Community rule is unequivo
cally binding (in application of the maxim in clans non fit interpretation so 
familiar within the Community context of the doctrine of acte clair in 
connection with the obligation of the national courts to request preliminary 
rulings) or whose scope, whether binding or discretionary, has been perfectly 
delimited by a judicial decision.

In summary, the Court required the sufficiently serious breach test to be 
applied in all cases. In principle the test is understood to have been satisfied 
when the rule breached is clear, precise and unconditional.

I say ‘in principle’ since, even in the presence of a clear, precise and 
unconditional rule, in the light of Lomas, an infraction thereof might not 
prove to be sufficiently serious. The Court did not rule out the application of 
other elements, such as good faith on the part of the infringing State, or 
Community institutions having induced the infringing State to err, elements 
which might weaken or even prevent the infraction from being considered a 
sufficiently serious breach.

However, when the concepts of clarity, precision and unconditionality 
become less unequivocal as a result of the appearance of ambiguous or 
discretionary terms, it will be necessary to apply the other factors set out in 
Brasserie (such as ‘whether the infringement and the damage caused was 
intentional or involuntary, whether any error of law was excusable or inex
cusable, the fact that the position taken by a Community institution may have 
contributed towards the omission, and the adoption or retention of national 
measures or practices contrary to Community law’) in order to determine
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whether the infraction committed by the Member State is susceptible to 
being considered a sufficiently serious breach and, thus, whether it can give 
rise to liability.

In that regard and at this point in our analysis, various questions should 
be emphasized.

(c) Margin of Discretion and Previous Rulings of the Court of Justice
In the first place, as pointed out above, all of the elements and factors set out 
in Brasserie to determine cases of sufficiently serious breach are in principle 
inapplicable when the infringed Community rule has already been the object 
of a decision by the Court of Justice (and once again I say ‘in principle’, 
since a confused doctrine from the Court in this regard cannot be ruled out a 
priori, an infringement of which would have in that case to be the object of 
consideration based on the elements set out in Brasserie).

This decisive role which the Court of Justice has attributed to its rulings 
was already present in Brasserie and was maintained, this time coherently, in 
subsequent decisions:

on any view, 

stated Brasserie,

a breach of Community law will clearly be sufficiently serious if it has persisted 
despite a judgement finding the infringement in question to be established, or a 
preliminary ruling, or settled case-law of the Court on the matter, from which it is 
clear that the conduct in question constituted an infringement.

The implication of this requires clarification. Even when the infringed rule is 
unclear and imprecise, and even (independently of its clarity and precision) 
leaving an ample margin of discretion to the Member States for its imple
mentation, once the Court of Justice has clarified and delimited its scope (or 
once the limits of the margin of discretion have been defined) an attitude 
contrary to the rule would imply per se considering that infringement to be a 
sufficiently serious breach, capable of generating liability on the part of the 
infringing State.284

284 The question would not prove problematic when infringement has occurred in the context 
of an action for infringement ex Article 169 against a State in relation to which a question 
of liability is subsequently raised (as occurred in Francovich, in the framework of which 
the Court of Justice had declared the Italian State’s infringement almost three years earlier 
in Case 22/87, Commission v. Italy, [1989] ECR 143).
Neither would there appear to be a problem when, in the context of a preliminary decision 
ex Article 177 referred by a national court in the frequent case in which the national judge 
has doubts as to how to resolve a conflict of contradiction between national and 
Community law, the Court of Justice not only defines the scope of the Community provi
sion, but also rules on its compatibility with national provisions, in relation to which a 
subsequent question of liability is raised.
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This is said with the understanding that the existence of prior doctrine on 
the part of the Court is not a prerequisite to considering an infringement as a 
sufficiently serious breach. Quite simply, the infringement of the said 
doctrine would make it unnecessary to take other elements into consideration 
in order to be able to define it as a sufficiently serious breach; elements 
which would have to be taken into account in the absence of such a doctrine.

Returning to the elements and factors set out in Brasserie to determine 
the existence of a sufficiently serious breach, we should also point out that 
not all of these carry the same weight.

(d) The Intentionally of the Member States
It seems clear that, in the first place, the intentional nature of the infringe
ment’s not being necessary should alone suffice to consider it as a suffi
ciently serious breach. The evident difficulty of demonstrating that intention 
is quite another matter, especially in the area of infringements of a normative 
nature.

(e) Clarity, Precision and Unconditionality within the Context of Direct 
Effect and within the Context of Liability

Secondly, the Court of Justice seems to be equally sure that an infringement 
of a clear, precise and unconditional provision may not suffice to warrant 
being considered a sufficiently serious breach.

In this regard, this is not only the case when, having admitted those 
elements, the door may be opened to weakening or even denying liability

However, it may be more difficult to extend doctrine laid down by the Court in the 
context of an action for infringement against a Member State different from that against 
which a liability claim is made, or in the context of a preliminary decision issued in 
response to a question raised by a court or tribunal organ belonging to a Member State 
which is also different from the one against which the liability claim is made.
This is because the infringing State’s situation may vary from the one already contem
plated by the Court of Justice, whose non-compliance is intended subsequently to serve to 
define the infringement automatically as a sufficiently serious breach. In fact, Advocate - 
General Tesauro was even more precise in his Opinion that the Court, both in Brasserie 
and in British Telecommunications, considered that a grave and manifest infringement, 
that is, a sufficiently serious breach, had been committed when ‘the Court’s case-law has 
provided sufficient clarification, either by an interpretation given in a preliminary ruling 
or by means of a judgment pursuant to Article 169, of doubtful legal situations which are 
identical or, in any event, similar to that issue’.
In conclusion, complex possibilities exist (which do not exclude automatically defining 
the State’s infringement as such), particularly in the context of infringement of Court doc
trine established within the framework of proceedings distant, in principle, from the 
State’s being considered as liable. (Such a framework does not necessarily have to pertain 
to questions involving preliminary rulings and proceedings for infringement, since we 
should bear in mind that the Court can, and does, interpret Community law within the 
framework of actions for annulment or inactivity.)
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based on the infringing State’s good faith, but also when having admitted 
those elements when recognizing the direct effect of the infringed rule (i.e. 
its clarity, precision and unconditionality), the Court subsequently rejects 
them within the context of liability.

This does not cease to be surprising, since it results in the following 
dissociation: the infringed rule must be clear, precise and unconditional in 
order to admit liability on the part of the infringing State and, despite the fact 
that the presence of these factors is assumed when recognizing its direct 
effect, the same factors are subsequently rejected when delimiting liabil
ity.285

285 This was the case in Brasserie in which the provisions infringed by Germany and the 
United Kingdom were, respectively, Articles 30 and 52, both having direct effect. How - 
ever, these infringements did not automatically imply a sufficiently serious breach, it 
being necessary, according to the Court, to take into consideration, in relation to Article 
30, the case-law thereon and the time in which it was produced; and in relation to Article 
52, ‘the legal disputes relating to particular features of the common fisheries policy, the 
attitude of the Commission, which made its position known to the United Kingdom in 
good time, and the assessments as to the state of certainty of Community law made by the 
national courts in the interim proceedings brought by individuals affected by the 
Merchant Shipping Act’.
This was also the case in British Telecommunications, whose judgment reads: ‘it is not 
open to a Member State, when transposing into national law Council Directive 
90/531/EEC of 17 September 1990 on the procurement procedures of entities operating in 
the water, energy, transport and telecommunications sectors to determine which telecom - 
munications services are to be excluded from its scope in implementation of Article 8( 1), 
since that power is vested in the contracting entities themselves’.
The infringement of such a ‘power’ (or ‘right’, in the words of Advocate-General Tesauro 
in his Opinion), which was precise and unconditional, in the sense of being capable of 
being invoked against the State by the affected contracting entities for having chosen to 
exclude certain telecommunications services from the scope of application of Directive 
90/531 (as the Advocate-General expressly noted), and which had been violated in this 
case by the United Kingdom, was not enough to be able to define the infringement as a 
sufficiently serious breach. This was expressly denied by the Court of Justice, having 
taken into consideration other elements linked to the difficulty in interpreting the precept, 
the infringing State’s good faith, and the absence of both case-law and of an Opinion from 
the Commission on this question.
Finally, a similar line of reasoning was followed in the Denkavit case, in which certain 
rights, whose scope was under debate, conferred by the directive on the common system 
of taxation applicable in the case of parent companies and subsidiaries of different 
Member States, were considered by the Court of Justice to permit the parent companies to 
rely directly on them before national courts. Their infringement by Germany, however, 
was not considered by the Court of Justice as a sufficiently serious breach, based on the 
lack of clarity and precision of the rights in question, which had previously been consid - 
ered both clear and precise when granting them direct effect.
Returning to British Telecommunications, I believe the Court should have based its ruling 
not on the sufficiently serious character of the breach, but rather on the third condition for 
incurring liability, i.e., the existence of a causal link between the breach and the corre
sponding damage.
In effect, as we have just seen, according to the Court, the determination of whether or not 
to apply the exception provided for in Article 8 of Directive 90/531 corresponded not to 
the Member States, but rather to the contracting entities under the supervision of the 
Commission.
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The reason for such a dissociation lies in the Court of Justice’s excessive 
flexibility in granting the terms clarity, precision and unconditionality a 
different scope according to whether they are used in the context of the prin
ciple of direct effect or the principle of liability.

Used in the context of direct effect, as I pointed out earlier, ‘clarity’ and 
‘precision’ were expressions which should not be understood as being the 
opposite of ‘obscure’ in the sense of making interpretation difficult, since the 
judge’s task is precisely to apply the law, despite the obscurity of its content. 
In other words, a provision should be considered to have (or not have) direct 
effect based on the presence of binding or discretionary elements, but not

However, Article 8 clearly established that the exception was subject to the presence in 
the telecommunications services market of other entities capable of freely offering the 
same services, in the same geographical area, and under substantially the same conditions. 
That is the exception was subject to the existence of freedom to compete within the 
sector.
Thus, for damage to have existed as alleged by British Telecommunications, other entities 
would have to have existed, capable of freely offering the same services in the same 
conditions. If not, the exception provided for under Article 8 could not have come into 
play, since the requirements established in the said provision would not have been met.
In fact, at the request of the High Court, the Court of Justice even examined whether the 
existence of those requirements should be verified, not only as a matter of law, but also as 
a matter of fact. In the face of British Telecommunications' allegations that the require
ments ‘were fulfilled where there were legal or regulatory provisions guaranteeing, in 
law, freedom of competition in the sector concerned’, the Court of Justice stated that 
Article 8 should be interpreted as meaning that ‘other contracting entities must not only 
be authorized to operate in the market for the services in question, without any legal 
barrier to entry thereto, but must also be in a position actually to provide the services in 
question under the same conditions as the contracting entity’.
In order to analyze whether free competition existed not only de jure , but also de facto , 
the Court of Justice observed that this should be examined in each specific case ‘having 
regard in particular to all their characteristics, the existence of alternative services, price 
factors, the dominance or otherwise of the contracting entity’s position in the market and 
the existence of any legal constraints’.
Based on this reasoning, the Court of Justice might have underscored the fact that the 
High Court should proceed to determine whether those elements were present or not in 
the case, in order to decide whether or not British Telecommunications could benefit from 
the exception provided for in Article 8 of Directive 90/531.
This is because, if the answer were that it could not, it would seem evident that no causal 
link would exist between the United Kingdom’s incorrect implementation and the 
damages which British Telecommunications supposedly sustained as a result of that 
incorrect implementation, for the simple reason that the said implementation would not 
fall within the exception permitted under the directive since no de facto free competition 
existed. This negative response seemed to be the case, at least, with the basic voice-tele
phony services, the Court having underscored at the outset of its ruling that in 1992 
British Telecommunications still controlled 90% of the telephone business, with another 
undertaking, Mercury, controlling 7% and the new operators only 3%. Although an addi - 
tional factor to be taken into account would be that the license granted to British 
Telecommunications, on the one hand, imposed an obligation to provide voice telephony 
services throughout the United Kingdom (subject to certain exceptions) to anyone who 
asked for them, even where demand was insufficient to cover the costs of providing those 
services -  the universal service obligation -  and, on the other hand, British Telecommuni - 
cations was the only licensee which was subject to regulation in respect of tariff changes 
-  the price cap.
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with regards to the interpretative difficulties which those elements may 
present, as a consequence of the law’s having been drafted in a more or less 
defective manner.

The Court of Justice’s case-law seemed to evolve in this direction, gradu
ally forsaking ‘clarity’ as one of the elements which must be present in a 
provision in order to consider it as having direct effect.

It happens that here, once again, ‘clarity’ appears with all of its strength 
and with its genuine meaning of not presenting difficulties of interpretation 
(which should be rejected in relation to the principle of direct effect, as I 
have just pointed out and as the Court seemed to do when downplaying it in 
its jurisprudence), in the context of Member States’ liability for infringement 
of Community law.

Thus, the Court of Justice’s doctrine may be summarized as follows:
A provision should be considered to have direct effect with regards to its 

precise and unconditional content in the sense of being binding and not 
discretional, as examined previously.

If that content were in principle unclear due to the provision’s having 
been expressed in a faulty manner when drafted, it would be the judge -  
Community or national, the latter when necessary aided by the former by 
means of a preliminary ruling -  who would be in charge of clarifying it. The 
necessity for clarification would in no way affect the direct effect of the 
provision if it is, in fact, precise and unconditional.

However, this lack of clarity would seem in principle -  except in the 
event that it proved to be intentional -  to prevent the infringement from 
being considered a sufficiently serious breach capable of giving rise to liabil
ity,286 in the sense that only when the judge has clarified its content may the 
infringement per se give rise to liability (an infringement which refers to a 
provision which could have been unclear but which is no longer so, from the 
moment it was clarified by the Court of Justice).

From this it can be inferred not only that clarity, precision and uncondi
tionality of the Community rule infringed may not suffice to consider the 
breach sufficiently serious, but also that the absence of these elements (above 
all the absence of clarity: the aforementioned lack of obscurity), is almost a

286 Of any liability, i.e., including liability of Community institutions, since the Court of 
Justice does not even consider the transfer of liability on the Community level vis-à-vis 
the faulty drafting of the Community rules breached, even when its existence has been 
previously admitted. The Court thus assumes as its own the Opinion expressed by Advo - 
cate-General Léger in Lomas in which ‘a Member State cannot be held responsible for 
clumsy or obscure drafting of Community texts’, without taking into consideration the 
rest of his observation: ‘for which the Council or Commission bear sole responsibility and 
which the Member State simply implements’. Perhaps we should ask ourselves to what 
extent this might accentuate the poor quality of the drafting of rules at the Community 
level, at least concerning those whose negotiation has proved difficult, with a view to 
eluding all responsibility at both the Community and national levels (cf. Denkavit case).
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determining factor in the exclusion of liability. This is the case given the 
enormous difficulties in proving the intentionality of the State’s infringe
ment. The Court of Justice itself maintained this point when rejecting 
(particularly due to the difficulty of proving it) the English principle of mis
feasance in public office as a requisite for incurring liability for infringement 
of Community law.287

This implies that when a national court refers a matter for a preliminary 
ruling concerning the scope of an infringed Community provision, the very 
fact of referring denotes the existence of a reasonable doubt as to interpreta
tion. This will, as a general rulq, per se lead to a denial of the State’s liability 
even when infringement exists, since the infringed rule will be ambiguous 
and obscure. The elements of ambiguity and obscurity, which were precisely 
the motives for referring the matter for preliminary ruling and which, inde
pendently of the provision’s precision and unconditionality and, thus, of its 
direct effect, will require the presence (as a counter-balance) of other 
elements to prove that we are indeed faced with a sufficiently serious breach. 
The latter is in some cases quite difficult to prove, as is good or bad faith on 
the part of the infringing State, and in other cases, as we shall see shortly, 
requires the position adopted by the other Member States to be taken into 
account.

(f) The Behaviour of the Community Institutions
In addition to the behaviour not only of the infringing State, but also of the 
other Member States, the Court of Justice mentioned in Brasserie, and 
confirmed in British Telecommunications, another element whose impact has 
yet to be determined. This additional element may have significant conse
quences in the institutional system, in the system of sources, and in the very 
jurisdictional system of the Community legal order.

I am referring to the role that the behaviour of Community political insti
tutions, and particularly of the Commission, may play in relation to Member 
States’ infringement, in the context of liability.

We should remember how in Brasserie, the Court of Justice listed among 
the elements which the national court might have to consider when determin
ing whether an infringement was a sufficiently serious breach,

287 ‘Any condition’, stated the Court in Brasserie, ‘that may be imposed by English law on 
State liability requiring proof of misfeasance in public office, such as an abuse of power 
being inconceivable in the case of the legislature, is also such as in practice to make it 
impossible or extremely difficult to obtain effective reparation for loss or damage result - 
ing from a breach of Community law where the breach is attributable to the national legis - 
lature’.
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the fact that the position taken by a Community institution may have contributed 
towards the omission, and the adoption or retention of national measures or prac
tices contrary to Community law.

In British Telecommunications, the Court was even more explicit when 
referring to the fact that

no guidance was available to the United Kingdom from case-law of the Court as 
to the interpretation of the provision at issue, nor did the Commission raise the 
matter when the 1992 national Regulations were adopted.

We might ask ourselves what might have happened if the Commission had 
indeed raised the subject when those measures were adopted, and in what 
context we can suppose the Commission might have addressed the matter.

Beginning with this last question and, in general, without referring exclu
sively to the specific case of British Telecommunications, there are at least 
two clear contexts in which the Commission may have adopted a position 
affecting (according to the Court) the determination of whether an infringe - 
ment is sufficiently serious or not. These are either in the context of Article 
169 (or even in informal prior meetings), or in an interpretative communica
tion.

In relation to Article 169 of the EC Treaty, the hypothesis which would 
probably best fit the framework in question would be that the Commission, 
whether having formally initiated the infringement proceedings or not, would 
have decided to dismiss the case, or not even to initiate proceedings.

What weight might this action by the Commission involve as to the scope 
of Community law and its compatibility with national law, a compatibility 
which arises precisely in the context of liability for infringement?

The Court of Justice’s case-law sheds little light on this question, from 
which it can only be inferred that the Commission’s behaviour is one more 
element to take into account when ascertaining whether an infringement is a 
sufficiently serious breach or not.

Without leaving the area of supposition, it could be assumed that the 
Commission’s position in the sense of not judging the State’s situation 
incompatible with Community law, would be a factor in favour of not 
finding a manifest and grave infringement, or what is tantamount in favour of 
the impossibility of defining it as a sufficiently serious breach.

If this were the philosophy underlying the Court of Justice’s doctrine (and 
even independently of what its philosophy may be, since what seems evident 
is that, according to the Court, the Commission’s position may play a role in 
defining an infringement as a sufficiently serious breach), perhaps the 
absolute discretionality which the Court has recognized for the Commission
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within the framework of Article 169288 should be reconsidered. This is all 
the more so given that its position in that regard may have important legal 
consequences, tipping the scale in favour of or against defining an infringe
ment as a sufficiently serious breach.

This possible need for reconsidering the Court’s well-established case- 
law as to the Commission’s absolute discretion, within the context of Article 
169, may even be strengthened if one takes into account the importance 
which a declaration of infringement may have in the context of liability. This 
should be considered since it should be borne in mind that it is one of the 
clearest and most (if not the most) decisive elements considered when defin
ing an infraction as a sufficiently serious breach, if it is not subsequently 
corrected in compliance with the Court’s judgment.289

Therefore, I believe that the greater the importance given to the infringe - 
ment action in the context of liability, whether it is dropped half-way 
through, or is not even initiated because the Commission does not consider 
an infringement has been committed (which, as stated earlier, may work 
against liability), or whether it concludes with a declaration of infringement 
(which means that from this moment on we are faced with a sufficiently 
serious breach capable of generating liability), the greater will be the neces
sity to reconsider the absolute discretion which the Commission has been 
recognized as having ex Article 169, and vice versa.

My arguments would be quite similar in relation to interpretative 
Communications, which are successively more frequent and represent one of 
the manifestations of the soft law which is becoming more and more familiar 
in the Community legal context. However, this familiarity has not been 
accompanied by a subsequent clarification as to its scope.

Certainly we know that the Commission does not, in principle, create law 
by means of these Communications, but rather limits itself to clarifying it. It 
thus seeks a greater degree of legal certainty, particularly with a view to

288 Which results in the impossibility of seeking recourse in the Court of Justice against a 
negative attitude with respect to the activation of Article 169, either through an action for 
failure to act, if the Commission refrains from acting, or through an action for annulment, 
if the Commission takes an express decision not to initiate proceedings: Cases 48/65, 
Lutticke, [1966] ECR 19; 247/87, Star Fruit v. Commission. [1989] ECR 291; 87/89, 
Sonito v. Commission, [1990] ECR 1-1981 (doctrine completely assumed by the Court of 
First Instance: Case 571/93, Lefebvre v. Commission, [1995] ECR 11-2379).

289 As clear and decisive may be interim measures ordered by the Court of Justice (we should 
recall that in Brasserie, one of the plaintiffs in Case 48/93, Factortame, maintained that 
the United Kingdom had not immediately adopted the measures necessary to comply with 
the order of the Court of Justice in Case 246/89, Commission v. United Kingdom, [1989] 
ECR 3125, which they believed had unnecessarily increased the damage sustained, the 
Court of Justice underscoring that ‘if this allegation should prove correct, it should be 
regarded by the national court as constituting in itself a manifest and, therefore, suffi
ciently serious breach of Community law’).
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informing economic and legal agents, and the Member States, as to the posi
tion the Commission might adopt when approaching a specific problem.

Thus, we are faced in principle with a purely interpretative instrument, 
incapable of affecting the legal order in the strict sense of being a source of 
law. It is thus incapable of generating legal rights and obligations,290 a fact 
which does not preclude Communications from having other legal effects.

They may certainly be used as a non-binding parameter for interpreting 
rules of law in the strict sense of hard law ,291

In addition, they may generate the legitimate expectation that the 
Commission will not change a given position unless it formally amends its 
Communication. This principle of legitimate expectation, related to the prin
ciple of non venire contra factum proprium, may result in the impossibility 
of bringing an action for infringement against a State which has complied 
religiously with the terms of the Communication.292

Brasserie and British Telecommunications seem to open the door to 
another legal effect of Communications: the possibility of taking them into 
consideration when tipping the scale in favour, or against defining an

290 The Court of Justice’s doctrine seems somewhat vague, in the sense that, considering the 
substance and not the form, it proceeds to annul Communications -  as it did recently in 
Case 57/95, France v. Commission, 20 March 1997, not yet published in the ECR -  on 
the grounds that an analysis of its content would demonstrate the presence of legal obli - 
gations in the Communication.
However, if the point of departure is so simple as to consider that a Communication, 
precisely because of its nature and form, is not capable of generating legal obligations, the 
reasoning cannot be that generating such obligations would determine its nullity. Rather, 
such an instrument cannot introduce confusion and uncertainty (against its own philoso - 
phy, which should be to clarify the situation) as a consequence of its commanding tone 
(the principle of legal certainty having been invoked by the French and Spanish Govern
ments to which the Court in annulling the Communication considered it unnecessary to 
reply, because it -  erroneously, in my opinion -  believed the Communication created 
legal obligations).

291 Cf. with regard to Recommendations Case 322/88, Grimaldi, [1989] ECR 4407.
292 Which does not mean that the national or Community judge, when applying Article 177 

of the Treaty, cannot point to the State’s infringement, however much the Communication 
has been respected.
In effect, although not within the context of Communications, we should bear in mind 
how in Case 415/93, Bosman, [1995] ECR 1-4921, issued within the framework of a pre - 
liminary judgment, the Court of Justice declared the so-called 3+2 rule as being against 
the free movement of workers (Article 48 EC Treaty). This rule provided that each 
national football association should limit to three the number of foreign football players 
that it could include in its line up in each First Division national championship game, plus 
two players who had played during an uninterrupted period of five years in the country of 
the association in question, three of them in the junior category. It did so, expressly reject - 
ing the argument of the UEFA that the Commission had participated in the elaboration of 
that rule. The Court followed the Opinion of Advocate-General Lenz, for whom ‘the 
Commission is neither entitled nor in a position to amend the scope or meaning of the 
provisions of the EC Treaty by its actions’, since ‘it is for the Court of Justice alone to 
give binding interpretations of those provisions’.



172 R icardo Alonso G arcia

infringement as a sufficiently serious breach and thus, in the end, in favour of 
or against the liability of Member States.

The real importance that should be given to Communications in this last 
context is also a question which is left open in the previously mentioned 
decisions of the Court.

Thus, moving within the realm of mere supposition, when the Court 
declares guilty of infringement a Member State which has strictly complied 
with the terms of a given Communication, this fact might be considered a 
mitigating circumstance when deciding whether the said infringement consti
tutes a sufficiently serious breach. Less probable, since it would grant the 
Commission an excessively relevant, and even unbalancing, role within the 
Community institutional framework, would be to use a State’s lack of 
compliance with the terms of a Communication as an aggravating circum
stance to that same effect.

However, independently of the exact role that the Communications may 
play, the fact is that, according to the Court, they do carry certain weight. 
The greater the significance they are given, the greater will be their legal 
effects in the area of liability and, thus, it seems the possibility of eventually 
challenging them before the Court of Justice will have to be considered.

In conclusion, it should be underscored that much is yet to be defined in 
relation to the role that the Commission’s attitude may play in the area of 
Member States’ liability. Something similar may be said of the Council’s 
attitude, or even of that of the Member States which is expressed therein, 
whose relevance should not, in principle, be excluded, given the general 
terms of the Brasserie Decision.

In fact, in the Denkavit case, all of the governments intervening in the 
proceedings,293 defended a given interpretation of the directive under 
discussion, based among other arguments on the fact that ‘when the directive 
was being adopted by the Council, it was agreed that relatively vague terms 
should be used in order to allow for differing interpretations according to the 
requirements of the domestic legal systems’.

However, the Court rejected this argument:

Expressions of intent on the part of Member States in the Council, 

it stated,

such as those on which the Governments rely in their observations, have no legal 
status if they are not actually expressed in the legislation. Legislation is addressed 
to those affected by it. They must, in accordance with the principle of legal 
certainty, be able to rely on what it contains.

293 The German, Belgian, Greek, Italian and Dutch Governments.
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Thus, it is clear that the intentions of the Member States, expressed within 
the Council, are not a determining factor when the Court lays down the 
correct interpretation of Community law, and eventually declares a Member 
State to be in non-compliance when its law does not conform to that of the 
Community.

In the same vein, even the intentional use of, in the words of the interven
ing States, ‘vague terms’, or what is the same, ambiguous and obscure terms, 
does not prevent the Court of Justice from delimiting or clarifying Commu
nity law, explicitly recognizing its direct effect, if that is the case.

Yet it turns out that, having recognized the said direct effect in the 
Denkavit case, or what is the same for the Court, the clarity, precision and 
unconditionality of the rule breached, the Court of Justice subsequently 
rejected those same features when delimiting the liability of the infringing 
State. It did so referring precisely to the position of the other Member States 
present in the Council, put aside earlier in order to establish the correct inter
pretation of the provision in question:

It is to be noted, 

the Court stated,

that the Federal Republic of Germany’s interpretation has been adopted by almost 
all other Member States... It appears that those Member States took the view, 
following discussions within the Council, that they were entitled to adopt such an 
interpretation.294

(g) The Particularization or Individualization Criteria
To conclude our analysis of sufficiently serious breach, a final question 
should be addressed.295 Within the context of Article 215, the case-law of

294 It is true that the Court was careful to specify immediately thereafter that the erroneous 
interpretation of ‘almost all’ of the Member States was somewhat reasonably coherent 
with another provision of the directive, and pointed out that ‘furthermore, these cases 
being the first to concern the directive, the Court’s case-law did not provide the Federal 
Republic of Germany with any indication as to how the provision at issue was to be inter
preted’.

295 As to the competence to declare a breach as sufficiently serious within the framework of 
preliminary rulings, the Court of Justice tends to impose on the courts and tribunals which 
refer for preliminary ruling the obligation to define an infringement as sufficiently serious 
when the Court deems that no margin of discretion exists. This was the case in 
Francovich, Lomas and Dillenkofer.
When a margin of discretion is believed to exist, the point of departure seems to be to 
remit the matter to the competence of the national courts and tribunals for their analysis of 
the factors set out in Brasserie for determining whether the infringement is sufficiently 
serious or not. However, this has not prevented the Court of Justice from broadening that 
point of departure, assuming that competence as one of its own on the basis of the suffi - 
ciency of the facts of the case submitted by the court or tribunal, which referred for the 
preliminary ruling.
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the Court of Justice on the scope of the sufficiently serious breach test seems 
to present a second aspect,296 as observed by Advocates-General Tesauro

Thus, in Brasserie, the Court limited itself to setting out guidelines for the national courts 
and tribunals to follow, leaving them to decide as to the sufficiently serious nature of the 
infringement based on those guidelines: ‘In the present cases’, it stated, ‘the Court cannot 
substitute its assessment for that of the national courts, which have sole jurisdiction to 
find the facts in the main proceedings and to decide how to characterize the breaches of 
Community law at issue’. Nevertheless, the Court considered it would be ‘helpful to indi - 
cate a number of circumstances which the national courts might take into account’, 
(circumstances related to the clarity, precision and unconditionality of Article 30 and 52 
EC Treaty which had been breached, and to the existence of case-law defining their 
scope).
In contrast, in British Telecommunications (and in Denkavit) the Court considered that 
‘whilst it is in principle for the national courts to verify whether or not the conditions 
governing State liability for a breach of Community law are fulfilled, in the present case 
the Court has all the necessary information to assess whether the facts amount to a suffi - 
ciently serious breach of Community law’ (on the basis of that definition the Court 
decided the infringement based on the unclear nature of the rule breached, interpreted (not 
unreasonably) not only by the infringing State, but also by other Member States, having 
no prior pronouncements from either the Commission, or above all, from the Court on 
which to base that interpretation).
The Court seems to have taken a similar position in relation to the determination of a 
causal link between infringement and damages sustained, the third of the conditions for 
Member States to incur liability.
In effect, the Court in principle demonstrated a greater degree of self-restraint in this field, 
having expressly referred the issue of determining the causal link to the national courts, 
both when it remitted to them (in Brasserie), and also when it proceeded (in Lomas) to 
define an infringement as sufficiently serious. The question of a causal link is obviously 
irrelevant in cases such as British Telecommunications and Denkavit in which the Court 
deemed that the infringement did not constitute a sufficiently serious breach.
In contrast, in Dillenkofer the Court of Justice ruled expressly on the injured party’s 
negligence, a question which is of great significance, as we will see, in determining the 
strength of the causal link between the infringement and the damages sustained (or even 
the absence thereof). This in turn influences the estimate of the amount of compensation 
to be paid and how that payment is to be distributed.
In effect, according to the Court, the compensation provided for under Directive 90/314, 
on package travel, package holidays and package tours, entailed the granting to package 
travellers of rights guaranteeing a refund of money paid over and their repatriation in the 
event of an organizer’s insolvency.
When asked by the German court, which referred for a preliminary ruling, whether the 
directive required Member States to adopt specific measures to protect package travellers 
against their own negligence, the Court responded that it did not, pointing to the principle 
set out in Brasserie in which, ‘in determining the loss or damage for which reparation 
may be granted, the national court may always inquire whether the injured person showed 
reasonable care so as to avoid the loss or damage or to mitigate it’. Nevertheless, the 
Court did specify that ‘a package traveller who has paid the whole travel price cannot be 
regarded as acting negligently simply because he has not taken advantage of the possibil - 
ity (afforded him in German case-law) of not paying more than 10% of the total travel 
price before obtaining documents of value’.

296 The Court of Justice rejected in Case 220/91 P, Commission v. Stahlwerke, [1993] ECR I - 
2393, the requirement of virtually arbitrary conduct (which the Court had previously 
mentioned in Cases 116 and 124/77, Amylum v. Council and Commission, [1979] ECR 
3497, and 143/77, Koninklijke v. Council and Commission, [1979] ECR 3583). Cf., how
ever, the Opinion of Advocate-General Tesauro in Brasserie and the Court of First 
Instance Cases 481 and 484/93, Exporteurs in Levende Varkens and Another v. Commis - 
sion, [1995] ECR 11-2941.
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and Léger in Brasserie and Lomas, centered not so much on the actions of 
Communty institutions, but rather on the situation of the injured party.

Thus, the Court of Justice, in its so-called Schöppenstedt formula,297 
seems to refer to the requirement that the action of the Community Institu
tions’ action should present a specifically particularized character in respect 
of the individuals affected. This is a requirement which the Court defines as 
the possibility of individualizing them vis-à-vis other economic agents, in 
connection with hypothetical burdens derived from their activity in the 
framework of the corresponding sector, such as the obligation of due 
diligence in attention to activity carried out, or the assumption of economic 
risks inherent in the development of the sector in question.298

In this direction, affirmations in the Court’s case-law may be found 
which link the grave and manifest character of the breach of the Community 
rule to its effects on ‘very restricted and delimited economic agents’,299 or to 
‘the particular situation of clearly differentiated economic agents’.300 or what 
is the same, the Court of Justice excludes Community liability when the 
measure affects ‘wide categories of traders’.301

However, the Court did not refer to this aspect of its doctrine on Article 
215 when extending it to the system of Member States’ liability, although it 
did refer to the particularized or individualized position of the injured 
persons when rejecting its use as an indispensable requirement for incurring 
Member States’ liability.

Specifically, in answer to a question raised by the German Supreme 
Court in Brasserie as to whether

national law may subject any right to compensation to the same restrictions as 
apply where a law is in breach of higher-ranking national provisions, for instance, 
where an ordinary Federal law infringes the German Basic Law,302

the Court maintained that

the condition imposed by German law where a law is in breach of higher-ranking 
national provisions, which makes reparation dependent upon the legislature’s act 
or omission being referable to an individual situation, would in practice make it 
impossible or extremely difficult to obtain effective reparation for loss or damage 
resulting from a breach of Community Law, since the tasks falling to the national

297 Case 4/69, Zuckerfabrik Schöppenstedt v. Council, [1971] ECR 975. This doctrine of the 
Court is linked in academic literature to the German ‘Schutznormtheorie’ based particu - 
lady on Article 34 of the Basic Law.

298 Case 59/83, Biovilac v. EEC, [1984] ECR 4057.
299 Cases 64 and 113/76, 167 and 239/78, 28 and 45/79, Dumortier Frères v. Council, [1979] 

ECR 3091.
300 Cases 104/89 ad 37/90, Mulder and Others v. Council and Commission, [1992] ECR I- 

3061.
301 Cases 83 and 94/76, and 4, 15 and 37, Bayerische HNL v. Council and Commission, 

[1978] ECR 1209.
Articles 34 of the Basic Law and 839 of the Civil Code.302
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legislature relate, in principle, to the public at large and not to identifiable persons 
or classes of persons.

Thus, it is clear that Member States’ liability cannot depend on whether the 
infringing national measure refers to a specific person -  criterion of individ
ualization in the strict sense of the term -  or to a category of persons -  crite
rion of particularization -  especially when the legislator is behind the 
measure, since this would be practically tantamount to denying liability, 
given the generalizing vocation of legislative measures.

Advocate-General Tesauro followed this same line of reasoning, which 
began by underscoring the fact that criteria such as particularization or indi
vidualization in the strict sense, admitted in some of the national laws and, 
even, within the ambit of the Council of Europe,303 were in principle criteria 
which could be applied to compensation for damages derived from lawful 
activity.304 This was not precisely the context of Member States’ liability for 
infringement of Community law, a consequence, by definition, of an unlaw
ful activity.

State liability does not seem to be able to be confined to cases in which there are 
specifically determined persons, or groups of persons, and precluded where the 
legislative act concerns a broad class of persons,

since
whilst it is true that it could be justifiably argued that public-interest requirements 
militate in favour of ruling out compensation for damage affecting large classes of 
persons, inter alia in order to avoid heavy financial burdens, it is also true that 
approach is based merely on reasons of expediency.
It still leaves the question open,

he continued,

given that liability is dependent on a manifest and serious breach of a higher norm 
which creates rights of the individual, as to the reasons for which the person with 
the right to compensation should be given satisfaction on the basis of the number 
of other persons with the same right which has been breached.

303 Recommendation of the Council of Europe (84) 15, on public liability, which after having 
established in Principle I that ‘reparation should be ensured for damage caused by an act 
due to a failure of a public authority to conduct itself in a way which can reasonably be 
expected from it in law in relation to the injured person’, this failure being presumed ‘in 
the case of transgression of an established legal rule’, later adds in Principle II that, even 
if the conditions of Principle I are not fully met, ‘reparation should be ensured if it would 
be manifestly unjust to allow the injured person alone to bear the damage, having regard 
to the following circumstances: the act is in the general interest, only one person or a 
limited number of persons have suffered the damage and the act was exceptional or the 
damage was an exceptional result of the act’.

304 Not in the German case in which they extend to the unconstitutional activity of the legis
lator.
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In the end, Tesauro was in favour of excluding the criterion of particulariza
tion within the framework of Member States’ liability for unlawful activity 
as a result of infringement of Community law, adding that ‘naturally, this 
conclusion should also apply to cases of non-contractual liability on the part 
of the Community’.

This last extension to the regime of the Communty institutions’ liability is 
coherent with the Court’s point of departure in Brasserie, and consists in the 
homogenization of the system of liability in similar situations, independently 
of whether the actors are Communty institutions or Member States. It should 
lead, in a process of inverse influence of the Member States’ system of 
liability on the Communty institutions, to the elimination -  at the risk, on the 
contrary, of establishing a double standard -  of particularization, or indi
vidualization, of damage as an indispensable requisite for giving rise to lia
bility at the Community level. At least this should be so in relation to liability 
derived from the Community’s unlawful activity (the category into which, by 
definition, Member States’ infringement of Community law falls).

Thus, we are once again faced with the maximum expression of the 
permanent dialectical process in which the Community and national legal 
orders are constantly engaged. Therein the Community order takes into 
account the Member States’ laws in order to establish a system of Commu
nity institutional liability, which at the same time reverts to the Member 
States in order to conform with their system of liability for the breach of 
Community law. This system of Member States’ liability reverts once again 
to the Community level, eliminating, as stated earlier, the requirement of a 
particularization of damages, at least in the context of unlawful activity on 
the part of Community institutions.

2. The Breach o f Community Rights. In Particular, the Issue o f the 
‘Superior ’ Nature o f the Rule Breached, and the Notion o f Rights ’

The first condition set out by the Court of Justice, to satisfy the requirements 
of Member States’ liability, was that the rule of law infringed must be 
intended to confer individual rights (or ‘guarantees’ or ‘powers’, as defined 
respectively in Brasserie and British Telecommnications). Here it should be 
pointed out that the Court of Justice, in its Schoppenstedt formula, applicable 
in the context of Article 215 of the EC Treaty (used as a point of departure 
when defining Member States’ liability), refers to an infringement of a 
‘superior rule of law for the protection of the individual’. In its doctrine,305 a 
material or substantive approach to the above-mentioned expression can be 
observed, based on essential general principles of law set out in the Treaty

305 Embraced by the Court of First Instance: Cases 481 and 484/93, Exporteurs in Levende 
Varkens and Another v. Commission, [1995] ECR 11-2941.
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itself306 or proclaimed in its case-law,307 distanced at the same time from 
rules of a procedural nature308 or rules destined above all to safeguard the 
prerogatives not of individuals, but rather of institutions.309

Centering on the requirement of the ‘superior’ nature of the rule of law 
breached, the context in which this requirement has been used should be 
borne in mind. That context is none other than that of unlawful Community 
legislative measures, the description of which as unlawful, consequently 
places the question in the realm of the violation of principles of a constitu
tional nature.

However, when approaching the question in the context of Member 
States’ liability, we find that the range of Community rules susceptible to 
infringement increases in secondary law. Thus to refer to the requirement -  
logical for the reason expressed in the context of Article 215 -  of the superior 
nature of the rule of law breached, would have excluded from the system of 
Member States’ liability infringement of all this secondary law, if the said 
nature were to have referred to principles having constitutional rank. This 
risk seems, however, to have disappeared. The Court has omitted any refer
ence to the superior nature of the infringed rule in its doctrine on Member 
States’ liability,310 centering its attention not so much on the rank or impor
tance of the infringed rule, as on the rights which it confers on individuals. It 
considers that the violation of those rights represents precisely the necessary 
causal link with the loss or damage to be remedied, by means of the corre
sponding compensation.311

306 Such as the principle of non-discrimination: for example, Cases 63-69/72, Werhan v. 
Council, [1973] ECR 1229.

307 Such as the principle of legitimate expectations: for example, Case 74/74, CNTA v. 
Commission, [1975] ECR 533.

308 Such as the principle of statement of reasons: for example, Case 106/81, Kind v. EEC, 
[1982] ECR 2885.

309 Such as the principle of institutional balance: for example, Case 282/90, Vreugdenhil v. 
Commission, [1992] ECR 1-1937, which is particularly significant in that regard.
‘The aim of the system of the division of powers between the various Community institu
tions’, stated the Court, ‘is to ensure that the balance between the institutions provided for 
in the Treaty is maintained, and not to protect individuals. Consequently, a failure to 
observe the balance between the institutions cannot be sufficient on its own to engage the 
Community’s liability’.

310 Let us hope that the Court does not present us with another reading of Francovich argu
ments, in the same direction as Dillenkofer with respect to the application of the suffi - 
ciently serious breach test, i.e., that the condition of the ‘superior rule of law for the 
protection of the individuals’ was also nevertheless evident from the circumstances of the 
case, since it seems clear that Article 189.3 of the EC Treaty does not constitute precisely 
a provision specifically aimed at safeguarding the prerogatives of the individual whose 
infringement is at the origin of the injury, an origin which should be sought in the nature 
of the concrete provision of the directive which has been implemented incorrectly or 
simply not implemented at all.

311 As certain decisions of the Court of Justice regarding Communty institutions’ liability 
would seem to imply, such as that issued in Case 358/90, Compagnia Italiana Alcool v. 
Commission, [1992] ECR 1-2457, where the Court, in relation to the violation of the
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The above point also takes into account a further important element. The 
notion of ‘right’ conferred by the Community rule breached is a notion which 
should be understood in the broad sense, not only including, as we observed, 
‘guarantees’ or ‘powers’, or even ‘interests’,312 but also, generally, any 
favourable legal position granted to the individual in Community law. The 
infringement of it by the public authorities would require compensation for 
loss and damages, if necessary,313 in order to re-establish completely that 
favourable legal position.

On the other hand, it should once again be borne in mind that these 
considerations on the system of Member States’ liability should, by virtue of 
the principle of homogenization which the Court of Justice has as its point of 
departure, influence its doctrine on the system of liability of Community 
institutions. It should thus, for example, disregard the requirement of the 
‘superior’ nature of the rule breached314 in the context of the Community 
implementing legislation (typically Commission implementing regula
tions).315

principle of statement of reasons, maintained that ‘regardless of the question whether ille
gality of that kind may render the Community liable, there is no causal link between the 
damage allegedly suffered by [the applicant] and the deficient statement of reasons’. ‘If 
that deficiency had not existed’, it added, ‘the damage allegedly suffered by [the appli - 
cant] would have been the same’.
For this reason, liability should not be excluded a priori on the sole basis that the 
infringed rule is of a formal or procedural nature. To continue with the example of the 
principle of statement of reasons (a principle which in the area of individual decisions has 
been considered by the Court as a manifestation of an emblematic rule of protection of the 
individual, such as effective judicial protection: Case 222/86, Heylens, [1987] ECR 
4097), the decisive factor should be whether its infringement in a given case constitutes 
the origin of the alleged damages.

312 The Court ruled in this direction early on, in relation to Article 215, in Cases 5, 7 and 
13/66, Kampffmeyer v. Commission, [1967] ECR 245.

313 Or, in the words of Advocate-General Tesauro in Brasserie’. ‘Every legal situation apper
taining to an individual, every “right”, if you prefer, has a substantive content and a 
financial content, which can generally be quantified. Guaranteeing the effectiveness of 
judicial protection in the case of an infringement of a provision conferring a legal position 
on an individual means securing the reinstatement of the content of the right impaired by 
the infringement of the provision’. Later, referring particularly to the requirement that the 
infringed norm be destined to protect the individual, he stated, ‘the provision breached 
must be capable of conferring a legal position upon him as an individual’.

314 Disregard for the ‘superior’ nature of the rule breached, as a requirement for incurring 
liability, which does not imply the exclusion of its possible use as an additional factor to 
be taken into account when deciding whether an infringement is sufficiently serious.

315 Advocate-General Tesauro who, as we have observed, did not hesitate in Brasserie to 
defend the extension to the system of Communty institutions’ liability, the rejection of the 
requirement of the particularization of damage as a condition for the Member States’ 
liability system, limited himself in that regard to underscoring, after rejecting the refer
ence to a ‘superior rule of law’ within the framework of Member States’ liability, that ‘it 
is hardly necessary to add that the same should be true of liability on the part of the 
Communty institutions’.
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3. The Causal Link between the Breach and the Damage. In Particular, the
Diligence o f the Injured Person within the System o f Actions and
Remedies

Finally, turning to an analysis of the causal link between the breach of the 
obligation resting on the State and the damage sustained by the injured 
parties, which is the third condition under which Member States may incur 
liability, the Court of Justice affirmed in Brasserie that this causal link may 
be weakened as a consequence of the conduct of the injured person.

How could the conduct of the injured person weaken this causal link?
It could weaken it if he/she did not show ‘reasonable diligence in order to 

avoid the loss or damage or limit its extent’. The Court mentioned here the 
‘general principle common to the legal systems of the Member States’, 
expressed in Mulder and Others v. Council and Commission,316 by which 
‘the injured party must show reasonable diligence in limiting the extent of 
the loss or damage, or risk having to bear the damage himself317 (or, in 
other words, what is knowingly tolerated can be considered as consented to 
and, as such, volenti non fit iniuria).

In relation to this obligation on the part of the individual to act with 
reasonable diligence, the Court underscored the national judge’s obligation to 
discern, ‘in particular’, whether the injured person, ‘availed himself in time 
of all the legal remedies available to him’,318 implicitly referring to its 
doctrine on the autonomous nature of the action for Community liability, 
pursuant to Article 178. An autonomous nature which finds its limit in the 
fraudulent use of the action in order to alter the Treaty’s system of actions 
and remedies, by means of, for example, attempting to obtain an annulment 
of a decision, which could and should have been challenged by the injured 
person, within the two-month time limit established for initiating an action 
pursuant to Article 173.319

A similar situation occurs with the use of liability proceedings in place of 
other legal remedies more appropriate to satisfying the injured person’s 
claim. Here the action of liability is evaluated, the Court has stated, ‘taking

316 Cases 104/89 and 37/90, [1990), ECR 1-3061.
317 Damage which included loss of profit, since its total exclusion, stated the Court, 

‘especially in the context of economic or commercial litigation’ so common within the 
scope of the Community, might make the reparation impossible.

318 Once again in line, as Advocate-General Tesauro reminded us, with the Council of 
Europe’s previously cited Recommendation on public liability, whose Principle III 
provides that ‘if the victim has, by his own fault or by his failure to use legal remedies, 
contributed to the damage, the reparation of the damage may be reduced accordingly or 
disallowed’.

319 Case 25/62, Plaumann v. Commission, [1963] ECR 95.
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into account the overall system of judicial protection for individuals estab
lished in the Treaty’.320

Thus, for example, ‘if an individual considers that he has been injured by 
a Community legislative measure which he considers to be illegal, having the 
opportunity, when the implementation of this measure falls to national 
authorities, to challenge the validity of the measure before a national court’ 
he should raise this appeal, since in this case ‘the court may, and even 
should, in accordance with Article 177, remit to the Court of Justice the 
question of the validity of the Community measure in question’. In other 
words, ‘due to its very nature, the existence of this remedy affords effective 
protection to the individuals affected’.321

In short, the use of liability proceedings should be excluded when another 
legal recourse which could have completely remedied the injured person’s 
situation has been ignored.

Following this reasoning, it seems that the Court of Justice assumed 
Advocate-General Tesauro’s Opinion. Remitting the question to national 
law, he admitted that

the Member States cannot reasonably be debarred from making actions for 
damages dependent on a previous action for annulment having been brought, if 
and insofar as the aforementioned condition is also prescribed for similar domes
tic claims.322

320 Cases 116 and 124/77, Amylum v. Council and Commission, [1979] ECR 3497, and 
143/77, Koniklijke v. Council and Commission, [1979] ECR 3583.

321 Id.
322 This solution at the outset seems apparently clear when considering vertical cases of liti

gation, that is, between public authorities and the citizen, in the context of which all refer - 
ences to possible actions of legality or nullity susceptible to restoring the citizen’s legal 
position in accordance with Community law should be understood. It does not, however, 
resolve the more general question of whether the principle of liability is a principle 
intended to compensate the judicially proven insufficiencies of the principle of direct 
effect. These may be derived either from the context of litigation (denied in the case of 
directives within the context of horizontal litigation), or from substantive imperfection (as 
was the case of the incomplete direct effect present in Francovich) or, finally, from the 
impossibility of restoring, through complete implementation, the legal position of the 
injured person affected by breach on the part of a Member State. Nor does this solution 
solve the question of whether on the contrary, the principle of liability requires that prior 
judicial assessment, within the context of an action brought to assure full implementation 
of the substantive right in question -  as opposed to the right to reparation -  pointing out 
the insufficiencies of the principle of direct effect and thus opening the door to a liability 
action.
This is not clear, despite the fact that, according to Tesauro (and similarly Léger, in 
Lomas), ‘the idea that the action for damages is ancillary in the case of loss or damage 
caused by infringements of Community law seems -  at least at first sight -  to have 
already received the Court’s seal of approval. In Wagner Mir et (Case 334/92, [1993] ECR 
1-6911), the action for damages was portrayed as the individual’s last resort, that is to say, 
the route to take when it is otherwise impossible to attain a worthwhile result, not even 
through the interpretation of the national provisions in question by the national court in 
conformity with the relevant Community provisions’.
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D. National and Community Law: Completion and Interaction within 
the Liability Context

Finally, it is important to point out that the system of Member States’ liabil
ity for breach of Community law as constructed by the Court of Justice is 
minimal in nature, and does not exclude national laws on liability, if these 
prove to be more favourable to the individual.

This was already stressed in Francovich, where after establishing the 
conditions in which Member States’ liability could be incurred from the 
perspective of the Community legal order, the Court added that

it is for the internal legal order of each Member State to designate the competent 
courts and lay down the detailed procedural rules for legal proceedings intended 
fully to safeguard the rights which individuals derive from Community Law.

Having said this, the Court did qualify its statement, referring to its consoli
dated formula, by virtue of which

the substantive and procedural conditions for reparation of loss and damage laid 
down by national law of the Member States must not be less favourable than 
those relating to similar domestic claims and must not be so framed as to make it 
virtually impossible or excessively difficult to obtain reparation.

In consequence, this implies that from the Community perspective, Member 
States’ liability, as set out in Francovich, would arise in the absence of a 
recognition in national law of the principle of liability of certain public 
authorities -  for example, the legislator -  or recognition in more restrictive 
conditions.

However, if national law established conditions more favourable to the 
recognition of the liability of public authorities, not only would there exist a 
possibility,323 but also an obligation to apply them within the framework of 
actions by domestic public authorities related to Community law. This is 
because by respecting the minimum Community standard, the Court of 
Justice would demand that actions related to Community law be given a no

It should not be forgotten that it is one thing to have brought an action to attempt to exer
cise a substantive right, using liability as a supplementary resort, and quite another thing 
that such an action must be initiated as condictio sine qua non for determining whether 
liability should enter into play (moreover, we could ask ourselves as we did above, if the 
consecration of the principle of liability will be accompanied by a certain lull in the use of 
the principle of direct effect, on the part of both the Community and the national judges),. 
The question, which still seems to have been left open, far from presenting problems of a 
purely theoretical nature, has important consequences in legal systems such as Spain’s in 
which claims with a view to exercising substantive rights effectively in the context of 
inter privatos relations, should be resolved before a court -  whether civil or labour -  
different from the -  contentious-administrative -  court competent with regards to actions 
brought with the purpose of effectively exercising the right to compensation for a State’s 
infringement of Community law.

323 As maintained by Advocate-General Mischo in his Opinion.
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less favourable treatment than that which is foreseen for claims related to 
national law.

Brasserie clearly confirmed Francovich’s doctrine in this respect. The 
Court stated, in relation to claims for exemplary damages provided for in 
English law against oppressive, arbitrary or unconstitutional actions on the 
part of public authorities, that

in so far as such conduct may constitute or aggravate a breach of Community 
Law, an award of exemplary damages pursuant to a claim or an action founded on 
Community Law cannot be ruled out if such damages could be awarded pursuant 
to a similar claim or action founded on domestic law.

This implies that, while examining the impact which Community law may 
have on the Member States’ systems of liability in the context of breaches of 
Community law and, eventually, of unlawful activity, whether related or not 
to Community law, we must not ignore the essential role of these national 
liability systems, not only in addressing the Court of Justice’s procedural 
references to national law and in completing the minimum standard of the 
Community’s substantive conditions, but also in influencing the shaping of 
those conditions within the framework of both the Member States’ and the 
Community institutions’ liability for breaches of Community law. This 
process is a further and paradigmatic manifestation of the fact that the auton
omy which is characteristic of the Community legal order, does not exclude 
its permanent interaction with the national legal orders.
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The reasonable man adapts himself to the world; the unreasonable one persists in 
trying to adapt the world to himself. Therefore, all progress depends on the unrea
sonable man. (George Bernard Shaw, Man and Superman).

If each citizen did not learn, in proportion as he individually becomes more feeble 
and consequently more incapable of preserving his freedom single-handed, to 
combine with his fellow citizens for the purpose of defending it, it is clear that 
tyranny would unavoidably increase together with equality (De Tocqueville, 
Democracy in America, 1835).

I. Introduction

At the tail end of the twentieth century it is clear that although the idea of 
democracy as such may be extremely widely accepted, the reality as it exists 
in Western Europe shows that it suffers from grave weaknesses in ensuring 
the accountability and responsiveness of government to the people.1 Far from 
approaching Fukuyama’s ‘end of history’2 this malaise has generated in 
some quarters the intellectual and operational challenge of ‘imagining’ more 
‘responsive’ forms of governance, albeit within, rather than beyond, the 
dominant paradigm of liberal democracy.3 Deliberative democracy stresses 
rather the formative nature of politics which is understood as an ongoing 
dialogue among citizens. It emphasizes active dialogic participation rather 
than the sporadic passive procedural participation (voting) as the key for 
democratizing decision-making processes. Other responses require the identi
fication of new areas of public activity that need to be opened up to the 
democratic idea as well as the invention of new ways of instituting this idea.4 
In particular some contend that we are in what may be called a ‘post-liberal 
society’ which does not depart from the idea of an opposition between state 
and civil society but rather that issues of democratic governance apply to 
both sides of the divide.5 The ‘restoration’ of civil society in the face of 
widespread and palpable distrust of government; the ‘rehabilitation’ of a non
governmental civic space ‘that citizens can call their own’: these are the

1 See further, for example, G. Sartori, The Theory o f Democracy Revisited (1987).
2 F. Fukuyama, The End o f History and the Last Man (1992).
3 See, R. Cotterrell, Law’s Community: Legal Theory in Sociological Perspective (1995) 

and P. Selznick, The Moral Commonwealth: Social Theory and the Search for Commu
nity (1992). See also, Scott, ‘Law, Legitimacy and the Governance of the EU: Subsidiar
ity, Partnership and the Community’s Structural Funds’, in P. Craig and G. de Burca 
(eds), European Union Law: An Evolutionary Perspective (1999), forthcoming.

4 See, for example, the contributions in P. Hirst and S. Khilnani, Reinventing Democracy 
(1996).

5 See, Hirst, ‘Democracy and Civil Society’, in P. Hirst and S. Khilnani, supra note 4.
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pleas of some of the reformist democrats. Civil society in this sense is used 
as a convenient short-hand term to refer to the organizations of non-profit 
interest groups which form to assert interests and causes outside state-based 
and controlled political institutions, which constitute networks of action and 
knowledge and which can be regarded as constituting in some sense a civic 
space (see further, infra). It embraces, but is not restricted to, NGOs and 
some element of ‘public interest’ as opposed to the defence of a purely 
private (commercial) interest is required. Closer study reveals a terminologi
cal jungle -  a theme which will emerge in the various different parts of this 
course (see however, further delimitation of ‘public interest’ groups for the 
specific purposes of this course in section II.C and section IV.D).

At the same time, it must be recognized that ‘interest groups’ in the much 
looser, more classical sense, of not requiring either a non-profit objective or 
the defence of a public interest (this could be referred to as private interest 
representation) has been regarded as part of the various theories of democ
racy and political processes which have developed over the course of time 
and that it is this aspect which has above all received institutional translations 
in various spheres (national and international). It is only recently that the 
debate is widening beyond the ‘market’ and more classic notions of ‘interest 
representation’ to embrace (or even give a distinctive role to) the truly non
profit, ‘public interest’ sector and to recognize its democratization potential. 
It is especially in the context of international organizations other than the EU 
that a ‘consultative’ role has developed for non-governmental organizations 
as such (on the whole non-profit organizations and many defending general 
as opposed to specific interests; see further, section III.B.2).

Be that as it may, the historical and philosophical baggage of the use of 
the term ‘civil society’ in this context is not and could not have been ignored. 
It is a term used after all by political philosophers since Roman times, redis
covered and applied to mean different things by different post-Enlightenment 
philosophers and more recently ‘revived’ in the context of democratization 
debates in Latin America and Eastern Europe. If one looks at the current 
debate on ‘civil society’ then two theoretical strands stand out. First the use 
of the term in the (political science) literature on the theory of democracy 
and in particular the link between a contemporary theory of civil society and 
‘deliberative’ democracy (section II). Second, the fact that increasing refer
ence is made to an evolving ‘global civil society’ not only by theorists of 
international relations but also in the practice and pronouncements of interna
tional organizations other than the European Union (section III).

Questions of scale have always had an important role to play in teasing 
out the parameters of a theory of democracy. Until the late eighteenth cen
tury, democracy was thought of as a form of government appropriate for 
city-states or small republics but inapplicable to the larger-scale nation states. 
Aristotle’s definition, we may recall, was highly restrictive: in an age that



‘Civil Society’ and the EU 193

lacked any modem technology he limited it to polities where all citizens 
could gather and still hear a speaker. Rousseau thought that the conditions 
for democracy were most favourable in his native Geneva, which in his time 
had a population of about 27 000. Later the leap to the larger scale of the 
emergent nation state was made possible via the establishment of the institu
tions of representative democracy in a context where the consciousness of 
nationhood was already fairly well developed. The parameters of nation state 
democracy dominated nineteenth -  and much of twentieth -  century political 
and legal discourse. It has only been relatively recently that the possibility of 
another ‘paradigm shift’ has taken on a fairly concrete form: the global char
acter of the economy and of other forms of transborder decision-making sug
gest the need for transnational forms of governance, albeit in a context where 
political structures and consciousness are likely to remain weak in the fore
seeable future. Nevertheless, the disempowering of the nation state in rela
tion to a whole array of issues has led to a growing sense of the need for 
democratic politics to assume transnational, even global forms. In the words 
of Michael Sandel, there is:

a gap, or lack of fit, between the scale of economic life and the terms in which 
people conceived of their identities, a gap that many experienced as disorientating 
and disempowering ... new forms of commerce and communication spilled across 
familiar political boundaries and created networks of interdependence among 
peoples in distant places. But the new interdependence did not carry with it a new 
sense of community.6

In this wider international, even global, context, there is increasing reference 
made to the possibility of empowering ‘global civil society’ or ‘international 
civil society’ as a means of addressing this sense of disempowerment. A 
metaphor suggested by Marc Nerfin provides a starting point for locating 
‘non-governmental’ activity in the political realm: the ‘prince’ as represent
ing governmental power and the maintenance of public order; the ‘merchant’ 
as symbolizing economic power and the production of goods and services; 
and the ‘citizen’ as standing for people’s power.7 As such, the growth of 
non-governmental organizations (NGOs) and ‘public interest’ groups can be 
understood as arising from demands by citizens for accountability from the 
prince and the merchant and as ways of fostering ‘civic virtue’ and ‘civic 
responsibility’. In a study of environmental NGOs in world politics, two 
authors concluded that the crucial function of NGOs was to create transna
tional links between state and non-state.8 NGOs in this model politicize the

6 M. Sandel, Democracy’s Discontent. America in Search o f a Public Philosophy (1996) 
339-40.

7 Nerfin, ‘Neither Prince Nor Merchant: Citizen -  An Introduction to the Third System’, 
Development Dialogue (1987) No. 1, 170-95. See also D. Korten, Getting to the 21st Cen - 
tury: Voluntary Action and the Global Agenda (1990) 95-112.

8 T. Princen and M. Finger, Environmental NGOs in World Politics (1994).
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previously unpoliticized and connect the local and the global. To date, the 
more concrete expressions of this novel function of ‘civil society’ have, natu
rally enough, found expression in the context of institutionalized interna
tional cooperation, in particular the United Nations and the Council of 
Europe. At the end of the day it is, however, within the context of the Euro
pean Union that the prospects for a moderately ‘democratic’ governance of a 
transnational political system are felt to be strongest. This study considers the 
formalization of the non-governmental sector’s position in the institutional 
practice of other international organizations in order to provide a compara
tive analysis and to see if useful (institutional) lessons may be gleaned for the 
future with regard to the way in which ‘space’ could potentially be created 
for the public interest sector at the EU level (section V).

It is in the wider context of national and international or global debate 
that I wish to situate the ongoing discourse about the ‘democratic deficit’ of 
the European Union (section IV). When one focuses on this particular inter
national organization, it is not just a question of scale but also of intensity 
and intricate intermingling with the national (and sometimes local) level. 
Two key perspectives inform my analysis with regard to the democratic 
deficit of the European Union.

First, I employ certain aspects of the political science analysis which 
portrays the EU as a ‘multi-level system of governance’, because I am 
convinced that this captures certain sui generis characteristics of the emerg
ing European polity more adequately than the competing theories of inter- 
govemmentalism or neo-functionalism. Moreover, it avoids the necessity of 
trying to place the EU within the ideological straitjacket of either the nation
state model or looser forms of international cooperation. At the same time, in 
understanding the complexity of the ‘democratic deficit’ at the tail end of the 
twentieth century, one must indeed accept that this phenomenon exists not 
only at the level of the EU or in the purely intergovernmental sphere, but also 
at the national level itself and that there are differences in the degrees of 
intensity in all three levels.

Second, I discuss aspects of a model of deliberative democracy in the 
context of the governance of the EU as a whole, arguing that more delibera
tive political processes can be introduced into the various modes of gover
nance harboured within the EU.9 This is in line with the view that the EU can 
be seen to a certain extent as an institutional unity.10 The ‘onion’ analogy -  
in terms of peeling away consecutive layers of meaning -  is, however, 
applied in the context of the insight that ‘civil society’ and a more delibera-

9 J. Weiler categorized these as the supranational, international and infranational modes of 
governance. See further, Weiler, Haltem and Mayer, ‘European Democracy and its Cri
tique’, in J. Hayward (ed.) The Crisis o f Representation in Europe (1995).

10 See further, Curtin and Dekker, in P. Craig and G. de Burca, (eds) European Union Law: 
An Evolutionary Perspective (1999), forthcoming.
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tive idea of democracy must be seen in non-exclusive terms: it is thus not 
perceived as an either-or scenario at any level. In other words, introducing 
‘spaces’ for deliberative democracy does not imply that other models of 
democracy (be they representative, pluralist, neo-corporatist etc.) do not 
continue to co-exist, nor indeed does it accept that ‘spaces’ for deliberative 
democracy can only be constructed within, for example, one particular mode 
of governance, namely the supranational mode of governance.

The ‘unreasonable man’ referred to by George Bernard Shaw is a syn
onym for an exacting civil society sphere seeking to force the pace of change 
of the formal political sphere. The link with and between the formal institu
tional politics of the EU and a public interest civic space is seen as crucial. 
The ability to participate in social dialogue depends to a large extent on 
accessibility of information and accessibility of the dialogue itself. The role 
of advanced information technology is obvious: it not only facilitates access 
to relevant information crucial for will formation processes, but also facili - 
tates social dialogue among citizens. Some form of organized and networked 
‘active’ citizenry is moreover required -  aware, committed and potent. Not 
everyone wants to or has the means and the time available to participate 
directly in a deliberative process. I perceive a role for mediation by so-called 
‘active citizens’ and I am thinking in particular in this context of the (in
creasingly well organized and focused) non-governmental or public interest 
sector (also referred to as ‘citizen associations’). My specialized course at the 
Academy of European Law in Florence aimed to develop the idea that the 
model of deliberative democracy has a special role to play in reducing the 
democratic deficit at the EU level. In particular, my view is that the ‘civil 
society sphere’ has a potentially significant role to play in widening and 
expanding the scope of public debate at the EU level. At the same time, this 
course does not -  and did not aim to -  present a blueprint of precise, detailed, 
institutional innovations but rather seeks to discover possible parameters of 
the debate and to proffer some potential ways of recognizing and embedding 
the envisaged role of the civil society sphere in the Union’s institutional 
configuration, with the clear caveat that more detailed study of precise points 
will be required as part of an ongoing agenda for research.
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II. Political Theory: ‘Interest Representation’ and ‘Civil 
Society’ (Reimagined)

A. ‘Interest Representation’ and Democracy

1. Definition: Link with the Public Policy Process

The study of interest groups and organized interest representation is a rela
tively ‘old’ subject of political inquiry and in many countries was regarded as 
being situated at the heart of democracy, complementary to the system of 
representative democracy. This was certainly the case in the United States 
and in the Scandinavian countries but also in other ‘established’ Western 
democracies.11 Among the aspects of, for example, American democracy 
most frequently cited as contributing to its distinctive character, are the 
number and diversity of its voluntary organizations and the propensity of 
Americans to join them. De Tocqueville’s seminal comments on the subject 
are well known. More recently, the perspective that once placed interest 
groups at the heart of American politics has undergone revision: political 
scientists have become aware that voluntary groups constitute only a single 
piece of a very complicated puzzle. Membership groups are not the whole 
story of organized interest politics and organized interest politics are not the 
whole story of the policy process even in America. Even thus qualified inter
est groups (voluntary organizations) continue to occupy a significant position 
in the political system.

Until the publication of Mancur Olson’s The Logic o f Collective Action in 
1965, comparatively little attention had been given to the question of how 
and whether interests would become organized into groups or associations 
capable of politically interesting action. In terms of a working definition of 
what constitutes ‘interest representation’ a helpful starting point is provided 
by Robert Salisbury.12 In his view, a focus on interest representation entails 
three component parts: a conception of interests expressed in substantially 
specific terms; a conception of the process of interest representation; and a 
theoretically grounded assessment of the impact on public decisions of the 
actions involved in the interest representation process. In Salisbury’s view, 
an ‘interest’ arises from the conjunction between some private value -  held 
by a political actor such as public officials, or groups thereof, as well as

11 See, for example, the overview in J.R. Richardson, Pressure Groups, 71993). See too, 
S.D. Berger, Organizing Interests in Western Europe: Pluralism, Corporatism and the 
Transformation o f Politics (1981); H. Ehrmann, Interest Groups on Four Continents 
(1958); J.P. Olsen, Organized Democracy: Political Institutions in a Welfare State: The 
Case of Norway (1983); D.B. Truman, The Governmental Process: Political Interests and 
Public Opinion (1951); Walker, ‘The Origins and Maintenance of Interest Groups in 
America’, 77 American Political Science Review (1983) 390-406.

12 ‘Interest Structures and Policy Domains: A Focus For Research’, in W. Crotty etal., Rep
resenting Interests and Interest Group Representation (1994) 12.
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private sector operatives -  and some authoritative action or proposed action 
by the government. Neither a private value nor governmental action (actual 
or potential) can by itself generate the interest. Interest refers to attitudes and 
involves values or preferences. Yet it is the perceived or anticipated effects 
of policy (government action or inaction) upon values that create politically 
relevant interests.13 The additional link with the (regulatory) public domain 
is thus crucial to the definition of interest representation.14 Interest groups 
are intermediate organizations that in fact straddle two worlds: one domi
nated by the ‘logic of membership’ (specific characteristics of actors) and the 
other by the ‘logic of influence’ (derived from the institutional and structural 
determinants of the political system in which interests have to operate).

‘Interest representation’ is the term of art often used to attempt to capture 
a fairly institutionalized or formal relationship between public authority and 
private interests. The latter may embrace non-profit, public interest groups 
but is by no means limited to such criteria. The overlapping and confused 
terminological jungle is revealed by the multiplicity of terms which may be 
identified for what is essentially the same phenomenon: organizations press - 
ing government to act (or not, as the case may be). These include lobbies, 
political interest groups, special interest groups, voluntary associations, pres
sure groups, organized interest groups, non-governmental organizations, non
profit groups, policy networks etc. Given the terminological and conceptual 
confusion, even the most basic features of this ‘sector’ -  its size, internal 
structure, financing and relations with other sectors -  are not known in a 
solid empirical way for more than one or two countries and even then only 
imperfectly.15

A more corporatist model of interest intermediation16 implies, however, 
an institutional arrangement whereby public policy is worked out

through an interaction between top state elites and the leadership of a limited 
number of powerful corporate organizations (mainly business and industrial 
corporations on the one hand and labour unions on the other). Under this 
arrangement the corporate organizations are granted a deliberate representational 
monopoly within their respective areas of interest in exchange for submitting 
themselves to certain constraints imposed by the state. 17

Phillippe Schmitter stresses the fact that the constituent units are organized 
into a limited number of singular, compulsory, non-competitive, hierarchi-

13 See, R. Salisbury, ibid.
14 See too, J.P. Balkenende, Overheidsregelgeving en maatschappelijke organisaties (1992) 7.
15 L.M. Salamon and H.K. Anheier, The Emerging Sector. An Overview (1994).
16 See further, P.J. Williamson, Corporatism in Perspective: An Introductory Guide to 

Corporatist Theory (1989).
17 E. Etzioni-Halevy, Bureaucracy and Democracy. A Political Dilemma (1985) 63. 

Author’s emphasis.
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cally and functionally ordered and differentiated categories.18 The diametric 
opposite is probably expressed by the (increasingly popular) term ‘policy 
network’ which is used as a much looser typology of interest intermedia
tion;19 it is characterized by predominantly informal interactions between 
public and private actors with distinctive but interdependent interests, who 
strive to solve problems of collective action on a central, non hierarchical 
model.

2. The Role o f Interest Groups and Different Conceptions o f Democracy

The role of interest groups and of interest representation in the policy process 
was traditionally understood largely within the theoretical confines of either 
an elitist20 or a pluralist21 theory of democracy. Both visions assume that 
people’s interests or preferences should be taken for granted in the political 
process. Members of these schools are essentially resigned to the fact that 
people’s preferences tend to be self-interested and do not think that a politi
cal system should be designed to transform them. Preferences are thus not 
shaped through governance but enter into the process as exogenous variables. 
The pluralist conception of democracy introduces groups or factions as the 
main actors in public competition, rather than individuals who together 
constitute elites. Groups are primarily good for representing interests effec
tively. They give individuals of like mind the power to bargain with others. 
Pluralists consider factions an unavoidable outcome of the self-interested 
nature of individuals and of their tendency to associate in order to defend 
collectively that self-interest.22 Their ideal is a political process that reflects 
the true distribution and weight of social interests.

18 Schmitter, ‘Still the Century of Corporatism?’, in G. Lehmbruch and P. Schmitter (eds), 
Trends Towards Corporatist Intermediation (1981) 13.

19 See, T. Borzel, ‘What’s So Special About Policy Networks? An Exploration of the 
Concept and Its Usefulness in Studying European Governance’, Vol. I, European Integra - 
tion Online Papers (1997) No. 016; http://eiop.or.at/eiop/texte/1997-016a.htm.

20 Joseph A. Schumpeter constructed an elitist theory of democracy which stressed the 
democratic method as an institutional system used to reach political decisions, within 
which some individuals acquire the power to decide through a competitive struggle for 
the people’s support: Capitalism, Socialism, and Democracy (1942) 232-96. His concept 
of democracy was aptly summarized in one sentence: ‘Democracy means only that the 
people have the opportunity of accepting or refusing the men who are to rule them’ (at 
285). It was a ‘top down’ conception of democracy: the people choose but then the gover - 
nors governed. This vision of democracy has been vigorously challenged from a number 
of perspectives. See further, P. Craig, Public Law and Democracy in the United Kingdom 
and the United States o f America (1990); P. Bachrach, The Theory o f Democratic Elitism: 
A Critique (1967) and C. Pateman, Participation and Democratic Theory (1970) 17-21.

21 See, in particular, R. Dahl, Preface to Democratic Theory (1956) 34-62 and Democracy 
and its Critics (1989).

22 See too, in general, P. Craig, Public Law and Democracy in the United Kingdom and the 
United States o f America (1990).

http://eiop.or.at/eiop/texte/1997-016a.htm


‘Civil Society’ and the EU 199

Pluralists are, moreover, sceptical about substantive conceptions of the 
common good. In so far as the notion of the common good has any content, it 
can be identified procedurally as the outcome of a fair procedure of interest 
representation and group bargaining.23 The common good thus consists of 
uninhibited bargaining among the various participants so that numbers and 
intensities of preferences can be reflected in political outcomes. The common 
good amounts to an aggregation of political preferences. Most elite theorists 
would share the pluralist assumption that there is no common good or public 
interest which is separate from the desires of individuals or groups within 
society. The outcome of the elite competition would precisely be the 
common good.24

The corporatist mode of governance opposed the pluralist way of analyz
ing the role of organized interests in political life in the sense that corpo
ratism did not perceive governments as only passively influenced or 
‘captured’ by a huge number of independently acting interest groups. Rather 
a limited number of interest groups were recognized by the state and granted 
a deliberate representational monopoly. A corporatist mode of policy-making 
thus officially recognized certain interest groups as not merely interest inter
mediaries, but as co-responsible ‘partners’ in governance.25

Another general (albeit very different) approach to democracy and groups 
proposes institutional reforms that aim to insulate arenas of collective choice 
from the pressures of particular interests. The recent revival of civic republi
canism in the United States in particular provides us with a prominent 
contemporary illustration of this program of insulation.26 Its historical roots 
are to be found in various theories of republicanism and participatory democ
racy first elaborated by Aristotle and later reforged by the Italian city- 
republics of the Renaissance. Civic republicanism seeks to secure and insu
late public processes of orderly political deliberation.

The strategy is to strengthen institutions that have the capacity to consider 
and act for the common good, and to encourage those holding power within 
such institutions to engage in such consideration and action. The hope is to 
increase the degree to which deliberation about and action for the common 
good proceed autonomously from the pressures of particular interests.27

23 See, J. Cohen and J. Rogers, Associations and Democracy (1995) 7 and 28.
24 See too, Craig, ‘The Nature of the Community: Integration Theory and Democratic 

Theory, Two Discourses Passing in the Night’, in G. de Burca and P. Craig (eds), Euro
pean Union Law: An Evolutionary Perspective (1999), forthcoming.

25 Schmitter, supra note 18, at 295. See further on this point, Balkenende, supra note 14, at 
44.

26 In the United States in particular, see for example, Sunstein, ‘Constitutionalism after the 
New Deal’, 101 Harvard Law Review (1987) 421-501. See too, Cohen and Rogers, supra 
note 23.

27 Different republican conceptions diverge as to the locus of deliberative politics. See fur
ther, Sunstein, ‘Beyond the Republican Revival’, 97 Yale Law Journal (1988) 1539-90; 
Michelman, ‘The Supreme Court, 1985 Term -  Foreword: Traces of Self-Government’,
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Civic republicanism does not deny that people or groups have preferences, 
but maintains that these preferences can be altered by the political process 
itself. This clearly draws from Rousseau, too: despite his general justification 
of political institutions on the basis of consent involved in the social contract, 
he grounds majority rule on the basis of the transformation of each individu
al’s will into a general will, aimed at achieving the common good. Dialogue 
and discussion among the citizenry are seen as critical features in the 
governmental process. The republican conception assumes that through 
discussion, people can, in their capacities as citizens, escape private interests 
and engage in the pursuit of the common good. Civic virtue, active citizen
ship and political participation are all highly developed in the republican 
tradition.

Civic republicans are not by any means committed to shielding delibera
tive politics from pressure by interest representation, or excluding interest 
groups from policy formation. Indeed, it does not seem to be excluded that 
such theorists would recognize the potentially valuable role of interest groups 
and voluntary associations in assisting public deliberation and the formula
tion of workable policies to the common advantage.28 However, it appears 
that interest groups are accorded a secondary role in civic republican politics. 
Civic republicans take the associative environment as fixed and then seek to 
design procedures for making and implementing collective choices immune 
to group pressures.

This approach has been criticized in particular by Joshua Cohen and Joel 
Rogers who have argued that it fails to recognize the centrality of groups, 
that is, the fact that they are unavoidable as political facts.29 Moreover, they 
point to the fact that insulation from groups might in any event be undesir
able given that some groups have distinctive virtues in contributing to demo - 
cratic order.30 Civic republicanism thus allegedly slights the possibility that 
certain forms of what it terms ‘secondary association’ might be part of the 
solution for democratic governance and focuses exclusively on a policy of 
reforming political institutions, in particular from the perspective of the prin
ciple of institutional balance. What Cohen and Rogers have in mind is a more 
radical political conception of associations, placing certain forms of 
‘secondary associations’ right at the centre of democratic governance. With 
this aim in mind, they have developed a theory of ‘associative democracy’ 
which basically draws on an egalitarian idea of social association. The sub
stantive commitments of this ideal include concerns about fair conditions for

100 Harvard Law Journal (1986) 4-77; B. Ackerman, We the People (1988) and Brest, 
‘Further beyond the Republican Revival: Towards Radical Republicanism’, 97 Yale Law 
Journal (1988) 1623-31.

28 See too, Cohen and Rogers, supra note 23, at 22.
29 Ibid.
30 Cohen and Rogers, supra note 23, at 26.
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citizen participation in politics and robust public debate, an equitable distri
bution of resources and the protection of individual choice.

The core idea of associative democracy is to curb faction through a delib
erate politics of association, while netting group contributions to egalitarian- 
democratic governance. It does not seek to abolish affirmative governance, 
nor to insulate the state from society, but rather ‘to act directly on the asso
ciative environment of public action in ways that make associations less 
fictionalizing and more supportive of a range of egalitarian-democratic 
norms’.31 Thus, for example, where manifest inequalities in political repre
sentation exist, associative democracy recommends promoting the organized 
representation of presently excluded interests. Where group particularism 
undermines democratic deliberation, it recommends encouraging the orga
nized interests to be more ‘circumspect’ in their actions. Furthermore, where 
associations have greater competence than public authorities for achieving 
efficient and equitable outcomes, or where their participation could improve 
the effectiveness of government programs, it recommends encouraging a 
more direct and formal governance role for groups. The idea is that associa
tive governance can provide a welcome alternative or complement to public 
regulatory efforts because of the distinctive capacity of associations to gather 
local information, monitor behaviour and promote cooperation among pri
vate actors. In such cases, the associative strategy recommends attending to 
the possibility of enlisting them explicitly in the performance of public tasks.

The principal aim of an associative supplement to representative democ - 
racy is to reduce both the scale and the scope of social affairs that are 
administered by state agencies overseen by representative institutions.32 The 
idea of a more explicit governance role for groups is what has been devel
oped in particular in the context of so-called ‘associative democracy’; Paul 
Hirst in the United Kingdom has taken this theory further.33 His conception 
is that voluntary self-governing associations become the primary means of 
democratic governance of economic and social affairs; the state must cede 
functions to such associations and create the mechanisms of public finance 
whereby they can undertake them. This also entails building up the means for 
creating an associative order in civil society.

At the end of the day, associative democracy is revealed as being fairly 
far removed from civic republicanism and as placing its primordial emphasis 
on the role of groups in governance itself, prescribing a virtual ‘take- over’ of 
the functions of politics by the groups in question in many areas of economic 
and social concern. In this analysis, the question of the internal constitution 
and participatory nature of the associations themselves becomes crucial. It is

31 Ibid., at 44.
32 P. Hirst, Associative Democracy. New Forms o f Economic and Social Governance 

(1994), at 21.
33 Associative Democracy, ibid, and P. Hirst and S. Khilnani, supra note 4.
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beyond the scope of this course to consider this theory further, as what is 
being posited here is not in any sense a take-over of the tasks of governance 
by associations, even for specific policy spheres.

Along very similar intellectual lines to civic republicanism, the theory of 
deliberative politics or deliberative democracy has emerged. The spirit of 
Rousseau also hangs over this theory and it clearly has similar historical 
roots to civic republicanism. In classical democratic theory, the emphasis 
upon citizen participation in all aspects of public affairs is based on the 
premise that such involvement is an essential means for the full development 
of individual capacities. Deliberative democracy is its closely related modem 
form and it is famously espoused by contemporary political theorists such as 
Jurgen Habermas and Carlos Nino. This approach to democracy extends the 
reach of democratic theory to include will formation processes and social 
dialogue.

A deliberative theory of democracy draws from the insights of delibera
tive theorists who perceive political will formation processes as essential for 
democracy.34 It emphasizes active participation, rather than the intermittently 
passive procedural participation of voting in elections, as the key for 
democratizing decision-making processes.35 From this perspective, the abil
ity of citizens to participate effectively in social dialogue, in the broad sense 
of the term, is a definite attribute of democracy. This model of democracy 
looks at political participation by citizens in a broad sense, not limited to 
participation in strictly political institutions (voting) and not limited to 
‘interest representation’ in the classical sense of the term. Democracy is 
rather conceived as a mechanism that transforms the original interests of 
individuals. In particular, the moral qualities of dialogue or deliberation 
account for a conception of democracy which relies on dialogue as a means 
of containing selfish interests and the power of factions based on them. This 
constraint is achieved by dialogue’s tendency to exclude those positions 
which cannot be sustained on an impartial basis.36 The epistemic value of 
democracy flows from the process of decision and discussion in general and 
not from any decision in particular.37 Jurgen Habermas is the political 
philosopher who squarely makes the link between what he terms 
‘communicative action’, deliberation and civil society (see infra section C). 
Others operationalize these notions in a selective fashion and stress their 
essentially complementary nature to the institutions and mechanisms of 
representative democracy.

34 See further, D. Curtin, Postnational Democracy. The EU in Search o f a Political Philoso
phy (1997) and references cited therein.

35 Ibid.
36 See, C. Nino, The Constitution o f Deliberative Democracy (1996), at 101.
37 C. Nino, ibid., at 129.
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B. A Historical Perspective on ‘Civil Society’

The idea of civil society has a long history and its origin is to be found in 
Latin (societas civilis). The main figure responsible for its transmission 
seems to have been Cicero.38 In a number of his writings Cicero talked of 
civitas (or ‘city-state’) as a societas (a kind of union or association of 
people), in order to make the point that the city-state is a partnership whose 
distinctiveness lies in the form of its relationships, of ruling and being ruled. 
It refers to the condition of living in a civilized political community which is 
sufficiently advanced so as to include cities, to have its own legal code and to 
have undertones of civility, urbanity and ‘civic partnership’. Aristotle asso
ciated this unity of citizenship and the polis with the idea of koininia politike 
(a political community). The medieval transmission of the ideas of Cicero 
and Aristotle resulted in one of the central paradigms of classical political 
thought, namely the expression civitas sive societas civilis sive res publica 
(city-state or civil society or commonwealth).39

What this basically represents is the idea that people living together form 
a political community with a common good; for there to be a civil society, 
according to this ancient conception, is for there to be this kind of political 
society. These ideas filtered through to the political philosophers of later 
ages. Hobbes, for example, speaks holistically and interchangeably of state, 
civil society and commonwealth.40 Similarly, Locke did not appear to 
differentiate between civil society and political society and this contrasted 
with paternal authority and the state of nature.41 It was only during and after 
the eighteenth century that a properly modem (post-Enlightenment) idea of 
civil society emerged, one which severed the connection between the civil 
and the political dimension of society. With Hegel and Marx, the conception 
of civil society (bürgerliche Gesellschaft) underwent a great change: for 
them civil society was contrasted with political society and referred to a 
social order and, most fundamentally, an economic order.

The break between the civil and the political dimension resulted in prac
tice in two separate meanings of civil society.42 The first meaning was that 
civil society was to be considered as a modem form of society itself and 
coincided with the growing diffusion of commerce and market relationships. 
It is mainly associated with the Scottish moralists and with Adam Ferguson’s 
Essay on the History o f Civil Society (1767). They saw that the transnational

38 I have drawn heavily from Castiglione, ‘Civil Society’, in P. Newman (ed.), The New 
Palgrave Dictionary o f Economics and the Law (1998) in writing about the ancient idea 
of civil society.

39 See, Castiglione, ibid.
40 Hobbes, DeCive, (translation Sorbiere, Paris, 1981), chapters 5 and 12; Leviathan, chap

ters 13 and 17.
41 Second Treatise o f Government, (original ed. 1690), chapters 7 and 8.
42 See too, Castiglione, ‘Civil Society’, supra note 38.
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market economy had emerged in tandem with a bourgeois society that was 
also self regulating.43 The great Scottish philosophers -  Adam Ferguson, 
Adam Smith and David Hume -  called this new social formation a ‘civil 
society’ so as to distinguish it from the ‘savage and barbarous’ tribal soci
eties observable in the New World. The corporation was one of the main 
agencies of governance of economic relations in civil society. Economic 
society was composed of organizations of production and distribution, usu
ally firms, cooperatives, partnerships and so on. A more economic definition 
of civil society excludes the political as part of the conceptual definition and 
emphasizes instead the importance of economic relationships. In other 
words, in this vision, the economic order, operating according to its own 
principles, independent of the ethical requirements of law and political asso
ciation, came to be regarded as the thrust of civil society.

The second meaning of civil society to emerge regarded it as a part of 
society (in opposition to the state) and as representing that complex network 
of non-political relationships, whose importance and inner logic are regarded 
as being the result of the development and internal differentiation typical of 
modem societies. Once civil society was understood as a part of society, it 
was distinguished from the state. A ‘civil’ society was civilized and ordered 
by the rule of law, although it was not necessarily a democratic society. 
Hegel developed the idea of a ‘civil society’ as distinct from the state. The 
modem notion of civil society is classically committed to ‘negative’ rather 
than ‘positive’ liberty. Freedom is freedom from interference and concentra
tions of arbitrary power, and freedom’s guarantee is a set of negative checks 
and balances designed to prevent the unjust accumulation of influence. 
Liberty in civil society is thus essentially negative, because there cannot be, 
in principle, agreement among human beings about the positive ends of polit
ical communities, beyond the protection of the liberties of the individuals 
who compose it. However, actors in civil society need the protection of an 
institutionalized legal order to guard their autonomy and freedom of action. 
Thus civil society not only restricts state power but legitimates state authority 
when that authority is based on the rule of law.44 The state is the public and 
political sphere, limited in its scope and functions. The public sphere is based 
on representative government and the mle of law (the constitutional state). Its 
purpose is both to govern and to protect the private sphere (private property 
and individual rights).

One can derive this modem meaning of ‘civil society’ from the misgiv
ings expressed by Rousseau and discussed ever since the French and Ameri
can revolutions, namely the great suspicion with regard to factions and asso
ciations. The fear was that obsession with private interest would lead to

43 See references in note 3.
44 See, Diamond, ‘Rethinking Civil Society. Toward Democratic Consolidation’, Journal o f 

Democracy (1995)4.
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neglect of public duty. De Tocqueville recognized that in an age of equality, 
the individual wants to remain independent in order to pursue his own inter
ests. Yet frequently, he can only achieve his goals if -  within certain rules -  
he associates with others, but without aiming at any public responsibility. A 
civil society strategy assumes that formal democracy is not enough. Indeed, 
democracy will degenerate into authoritarian populism unless the democratic 
habits of debating what needs to be done and then organizing to get it done 
take root in civil society’s institutions themselves (a free press, universities, 
trade unions, publishing houses). The idea is that civil associations are able 
to do more than the individual. This powerful imagery of civil society held 
the key to America’s early democratic energy and civic activism. In de 
Tocqueville’s America, society comprised three sectors: government and 
private but also the third arena of civil society.45 In that era, a modest 
governmental sphere and an unassuming private sector were overshadowed 
by an extensive civil society, tied together by school, church, town and 
voluntary association. Citizens and associations together comprised civil 
society. Only later did civil society, as defined thus by de Tocqueville, lose 
ground and the economy come to be regarded as the thrust of civil society.

The conception of civil society as a spontaneous order, independent of 
and separate from the state, is created through forms of self-constitution and 
self mobilization.46 It is thus conceived as in a sense prior to politics and non 
political.47 A non-governmental civic (public) space is voluntary and is 
constituted by freely associated individuals and groups; it aims at common 
ground and consensual (integrative and collaborative) modes of action. Sec
ondary associations can, in theory at any rate, function as so-called ‘seedbeds 
of civic virtue’: the associations of civil society can foster personal moral 
development, social connectedness and civic values that support liberalism.48 
A contemporary definition of civil society is: a sphere of social interaction 
between the economy and state, composed above all of the intimate sphere 
(especially the family), the sphere of associations (especially voluntary 
associations), social movements and forms of public communication.49 Civil 
society on this understanding is the sphere of that which is relatively but 
autonomously private within a modem polity (individual action, contract and 
market exchange), protected by and yet independent of the state.50 The latter 
is in effect a dual polity, composed on the one hand of the public component

45 See further, A. de Tocqueville, Democracy in America, (original edition, 1837). For a 
historical perspective see, A. Black, Guilds and Civil Society in European Thought from 
the Twelfth Century to the Present (1984).

46 See, J.L. Cohen and A. Arato, Civil Society and Political Theory (1995), at ix.
47 See, P. Hirst and S. Khilnani, supra note 4, at 98.
48 See, Rosenblum, ‘Civil Societies: Liberalism and the Moral Uses of Pluralism’, 61 Social 

Research (1994) 539, 544.
49 See, J.L. Cohen and A. Arato, supra note 46, at ix.
50 See, Hirst, ‘Democracy and Civil Society’, in P. Hirst and S. Khilnani, supra note 4, at 

97, 98.
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which includes the state, plus those elements which enter the democratic 
public arena: parties, citizens’ movements etc. On the other hand, it includes 
a private component, made up of all other social entities. Citizens and 
associations may in practice straddle both areas, blithely heedless of the 
niceties of the distinctions made by political philosophers.

C. The Reimagination of Civil Society and the Link with Deliberative 
Democracy

A focus on associational forms, outside both politics and the economy, lies at 
the core of the model of civil society centred on Jurgen Habermas’ modem 
public sphere and on his normative theory of communicative action. This 
theory in particular challenges traditional views on the separation between 
the public and private spheres. The link is moreover made between delibera
tive democracy and an active role for ‘civil society’, with considerable 
emphasis placed on a politicized public sphere. This is a crucial distinction 
from the classic or Hegelian definition of ‘civil society’. A politicized civil 
society appears as a contradictio in terminus from the Hegelian perspective 
of a rigid distinction between the civil and political dimension of society (the 
public and private spheres).

Newer theories of democracy, however, move increasingly away from the 
idea of an opposition between state and civil society, where the latter is 
conceived of as a realm of spontaneous (private) order and natural demo
cratic legitimacy. Instead, issues of governance are seen as applying to both 
sides of this divide and civil society must itself be ordered and enabled to 
constitute itself, requiring among other things the presence of legal powers of 
association as well as the creation of mechanisms which enable regulation of 
such associations by their members.51 The current usage of the term ‘civil 
society’ on the whole no longer includes the economy, as constituted by pri
vate law and steered through markets.52 Rather, its institutional core 
comprises non-governmental and non-economic connections and voluntary 
associations that constitute a civic space. The potential is that a rich associa
tional life can supplement the role of political parties in stimulating political 
participation, increasing the political efficacy and skill of democratic citizens 
and promoting appreciation of the obligations as well as of the rights of 
democratic citizenship.53 ‘Freedom of association’, de Tocqueville mused,

51 See, P. Hirst and S. Khilnani, supra note 4, at 5.
52 See, J. Habermas, Between Facts and Norms. Contributions to a Discourse Theory o f Law 

and Democracy (1996) 366.
53 See further, Offe, ‘New Social Movements: Challenging the Boundaries of Institutional 

Politics’, 52 Social Research (1985) 817; Koopmans, ‘New Social Movements and 
Changes in Political Participation in Western Europe’, 19 West European Politics (1996) 
28.
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may ‘after having agitated society for some time ... strengthen the state in the 
end’.54

Civil society in this theoretical context is used as a convenient short-hand 
term, composed:

of those more or less spontaneously emergent associations, organizations, and 
movements that, attuned to how societal problems resonate in the private spheres, 
distill and transmit such reactions in an amplified form to the public sphere. The 
core of civil society comprises a network of associations that institutionalizes 
problem-solving discourses on questions of general interest inside the framework 
of an organized public sphere.55

In other words civil society is the term used in the sense of non-governmen
tal organizations, networks etc. which organize to assert interests outside 
state-based and controlled political institutions, by distilling and transmitting 
such interests to the public sphere. The crucial distinguishing factor between 
interest representation in the classic sense referred to above and civil society 
in its modem sense, is the role and evolution of a notion of ‘public interest’ 
(or common good) which emerges as part of the deliberative process within 
an organized public sphere. This can be contrasted with the behaviour of 
classic interest representation within a pluralist model of democracy, where 
the emphasis is placed on collective self-interest, which is fixed prior to 
engagement in the political process.

In the deliberative model, public interest groups seek the politicization of 
issues or to build upon their prior politicization by public opinion in order to 
make them accessible to input from a wide range of actors. Institutionalized 
opinion and will-formation processes of the demos thus depend on supplies 
coming from the informal contexts of communication found in civil soci
ety.56 Opinion-forming associations which specialize in issues and contribu
tions and are generally designed to generate influence, belong to the civil 
society infrastructure of a public sphere dominated by the mass media.57 
Jurgen Habermas has termed this the political public sphere, ‘a communica
tion structure rooted in the lifeworld through the associational network of 
civil society’.58 Cultivating the ‘habits of the heart’ or ‘civic virtue’ associ
ated with democracy takes both time and space. In this perspective the 
rehabilitation of a non-governmental civic (public) space for citizens is the 
thrust of the narrow manner in which the term civil society is used in the 
context of the present course (see further, infra, section IV.D and 
section V.B. 2).

54 A. de Tocqueville, supra note 45, at 2:126.
55 J. Habermas, supra note 52, at 367.
56 Ibid., at 352.
57 Ibid., at 355.
58 Ibid., at 359.
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However, the context within which the development of ‘spaces’ of delib
erative democracy are developed inter alia by ‘civil society’ is one within 
which it is recognized that institutions also matter -  because rules are 
decided via institutions. An institutional perspective assumes that the organi
zation of political life makes a difference. Political institutions are thus seen 
as the building blocks of political life, influencing available options for pol
icy-making and for institutional change as well as the choices made among 
available options.59 As Johan Olsen, a leading proponent of the so-called 
‘new institutionalism’, argues:

contemporary formal organizations are not easily captured by distinctions 
between a private and public sphere, between hierarchies and markets, or by dis
tinctions based on the legal status of organizations government is often described 
as a conglomerate of semi-federal, loosely allied organizations, each with a sub
stantial life of its own, interacting with one another and interacting separately 
with civil groups.60

The perspective that institutions do indeed matter leads to the conclusion that 
participation from the bottom takes place within and through the framework 
of a governance structure which facilitates such a discursive process. Citizen 
participation, or participatory democracy which involves citizens in the pro
cess of government, is conceived as a method of informing but not necessar
ily determining the process of representative government (or indeed direct 
democracy). Rather what is at stake is a rediscovery of the importance of 
deliberation in representative democracy: amongst the citizens, between 
citizens and representatives and amongst the representatives.

59 J.P. Olsen, ‘Political Science and Organization Theory: Parallel Agendas By Mutual Dis - 
regard , in R. Czada and A. Windhoff-Heretier (eds), Political Choice: Institutions, Rules 
and the Limits o f Rationality (1991) 95.
Ibid., at 96.60
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III. International Organizations Other than the EU: From 
‘Interest Representation9 to ‘International Civil 
Society9?

A. Introduction: International Relations Theory and the Principle of 
Democracy

The Westphalian model of international relations has been characterized by 
(so-called) classical liberalism, supplemented by realism.61 As with the 
nation-state, the dominant theory of international relations was one firmly 
grounded in liberalism, that is liberal political theory transposed onto inter
national society.62 However, whereas domestic liberal theory appeals to a 
conception of the individual as a bearer of rights and a democratic actor, 
international liberalism substitutes the state for the individual and posits the 
nation-state as the free and equal object and subject of international law.63 
Although autonomous, the state, like the individual, respects the equal rights 
of his peers. At the level of the state, liberal political philosophy is premised 
on the ideal of representativeness as the basis of the state’s legitimacy. In 
international society consent replaces representativeness as the prevailing 
liberal metaphor.64 Classical liberals are committed to the idea that interna
tional law is a creation of the general will of states expressed through their 
collective consent. In other words the formation of norms can only be 
through state consent. Any representativeness that there might be is through 
the state itself. This theory of classical liberalism has been severely deflated 
by various critiques, including democratic critiques. The response of interna
tional organizations and international law has been to stress increasingly that 
international status should depend upon a particular form of domestic gover
nance, namely the liberal democratic method of governance. This has been 
captured by the phrase ‘the right to a democratic governance’ or the philoso
phy of ‘democratic liberalism’. The theory of ‘democratic liberalism’ ques-

61 See further, D. Held, Democracy and the Global Order (1995) 74 et seq.
62 See further, Burley, ‘Toward an Age of Liberal Nations’, 33 Harvard International Law 

Journal (1992) 393 and Otto, ‘Non-governmental Organizations in the United Nations 
System: the Emerging Role of International Civil Society’, 18 Human Rights Quarterly 
(1996) 107.

63 See further, G.J. Simpson, ‘Some Recent Theoretical Orientations in International Law’, 
unpublished paper. The state, like the individual in liberal theory possesses a zone of pri - 
vate action into which the law cannot interfere. The right to privacy of individuals is 
converted into a state’s immunity from interference, namely the doctrine of domestic 
jurisdiction. Similarly the taboo on violence in national law is mirrored by the use of force 
jurisprudence in international law.

64 See further, G.J. Simpson, ibid.
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tions the democratic credentials of a large number of the states which make 
up the international order.65

What is a relatively new development at the international level is an 
emergent theory of international law which is based on the dual consent of 
states and individuals.66 Those who support a norm of democratic gover
nance ask us to envisage international law as the law of, as well as between, 
states. The idea is that state consent needs to be supplemented by individual 
or democratic consent in international law. In modem international law this 
idea can be traced back to Woodrow Wilson’s idealism at the end of the 
Great War in 1918 and the establishment of the League of Nations. Follow
ing the thesis laid down more than a hundred years earlier by Kant in his 
essay on Perpetual Peace the nascent idea was that world peace could only be 
established by a compact among democratically governed nations. This 
vision called for internal democracy as a precondition for international 
cooperation in an institutionalized form.

Internal democracy, in the context of international organizations refers 
basically to the idea that international law can be developed in such a way as 
to reinforce democratic government within states on the oft-quoted premise 
that democracies do not wage war with one another.67 The major interna
tional treaties spell out the essentials of democracy, understood as the right 
of all citizens to participate in the political life of their societies.68 The idea 
of democracy reflected in these instruments is not a simple majoritarian one 
but rather reflects the idea that every person, whether a member of a majority 
or a minority, has basic rights, including a right to participate in public life.69 
Recently some scholars have sought to argue that democracy (more 
specifically the right to vote in free and fair elections) has achieved universal

65 See, in particular, Teson, ‘The Kantian Theory of International Law’, 92 Columbia Law 
Review (1992) 53 and Franck, ‘The Emerging Right to Democratic Governance’, 86 AJIL 
(1992)46.

66 See further, Grossman and Bradlow, ‘Are we being Propelled Towards a People Centered 
Transnational Legal Order?’, 9 American University Journal o f International Law and 
Policy {1993) 1.

67 This seems to be true: see, Weede, ‘Some Simple Calculations on Democracy and War 
Involvement’, 29 Journal o f Peace Research (1992) 377. This view has been reinforced 
in the context of international organizations such as the Council of Europe which, by 
including newly democratic members from Eastern Europe, has become a pan-European 
body. Moreover the role of the Organization for Security and Cooperation in Europe 
(OSCE), in promoting the democratic standards that will enable East and West to come 
closer together, has been significant.

68 Universal Declaration of Human Rights of 1948, Article 21; International Covenant on 
Civil and Political Rights, Article 25; European Convention on Human Rights, Article 3 
of protocol 1; American Convention on Human Rights, Article 23. See further, Franck, 
supra note 65 and Crawford, ‘Democracy in International Law’, Inaugural Lecture, 
March 1993, Cambridge University.

69 See, Crawford, ibid., at 5.
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recognition as an international legal right.70 Others carry this emphasis on 
individuals to its logical conclusion, by legitimizing intervention in the 
affairs of a foreign sovereign when necessary to vindicate the rights of its 
people.71 In any event, this strand of international relations theory empha
sizes the normative unit of the individual; mechanisms for the expression of 
citizenship lie nonetheless chiefly at the national level and democratic states 
remain the subjects of international law.

Certain features of classical international law are intrinsically undemo
cratic.72 Of particular relevance is the fact that the executive enjoys more or 
less comprehensive power in international affairs. Generally, the Head of 
State and the Minister for Foreign Affairs have plenary powers to make 
international commitments on behalf of the state, and to agree to and apply 
rules of international law which may affect the rights or claims of individu
als, without their consent and even without their knowledge.73 The ever 
increasing recognition that many ‘domestic’ problems can only be solved on 
the international level (environmental issues, nuclear proliferation, refugees, 
criminal law problems, financial flows, transfer of technology etc.) in recent 
years has led to a growing body of international law that seeks either to regu
late the activities in question, or to coordinate national regulation efforts. The 
resulting erosion of the clear distinction between domestic and international 
issues has reinforced the power of the executive at the expense of national 
legislatures. This expansion of executive power to the detriment of represen
tative organs, creates a substantial obstacle to participation by and influence 
of civil society in affairs that may well directly concern it. This situation is 
exacerbated by the fact that national parliaments themselves have on the 
whole no power to ratify or otherwise directly control the decisions of inter
national organizations.74

70 See, Franck, supra note 65, at 46; Meron, ‘Democracy and the Rule of Law’, 153 World 
Affairs (1990) 23; Steiner, ‘Political Participation as a Human Right’, 1 Harvard Human 
Rights Yearbook (1988) 77.

71 See, Teson, supra note 65.
72 Such as the fact that the individual has no autonomous procedural remedies in interna

tional law in the sense that rights of individual petition are based on an optional clause or 
optional protocol. See in general, Crawford, supra note 68. It is of course true that the 
undemocratic features may be somewhat alleviated by measures of democratic control 
taken at the national level.

73 See, for example, the Vienna Convention on the Law of Treaties, 23 May 1969: 1155 
UNTS 331, Art. 7(2)(a). See too, Crawford, supra note 68.

74 A treaty establishing and conferring powers on an international organization will however 
require prior ratification by the respective national parliaments. Ratification is the ability 
to say yes or no to the totality of a treaty as negotiated and not to amend any of its sepa - 
rate parts. See further, H. Schermers and N. Blokker, International Institutional Law , 
para. 560. With regard to new Tight’ or ‘unidentified’ international organizations the sit - 
uation is more nuanced. The Dutch parliament has in particular obtained not inconsider - 
able rights with regard to decisions taken in the context of the ‘third pillar’ (justice and 
home affairs) of the European Union and also with regard to decisions taken by the Exec - 
utive Committee established by the Schengen Treaty. See further, Curtin and Meijers,
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In this context it is clear that international organizations do not only need 
to develop institutions at the international level which will reinforce democ
racy internally (for example, Office of Fair Elections etc.), but also to enable 
the process of decision taking by international organizations itself to include 
organs representing individuals and or national parliaments. The debate on 
the democratization of international organizations themselves (an important 
part of what I term external democracy) has on the whole been a thin one. It 
has tended to refer to two aspects in particular. First, the role which parlia
mentary assemblies or organs, if established, could play within the decision
making procedure of the particular international organization itself. Second, 
the role which non-state actors could play in that same context. The debate 
has ‘thickened’ somewhat in recent years with the discussion of the need to 
move towards what has been termed ‘global civil society’75 and ‘inter
national civil society’.76 This attempts to describe an emerging third voice in 
international relations (operating alongside states and markets) either within 
existing institutional arrangements or as an alternative to them. It is based on 
the identification of citizens as transnational, an identity which is multi
layered, multinational and highly participatory. It can be viewed within the 
context of the Grotian school of international relations, which perceives 
group-based identities as a third important normative category that must be 
acknowledged internationally, alongside national and individual identities.77 
A Grotian-inspired world order includes states, individuals and nonstate 
entities as primary international actors. Advocates envisage an expanded and 
central role for international NGOs, as representatives of diverse interests 
within the global community and even as institutional fora, such as variants 
of a ‘citizens’ parliament’ or a ‘civil society forum’ (see further, infra).

B. Parliamentary Representation and ‘Interest Representation9 by 
Non-State Actors

1. International Parliamentary Bodies

It is beyond the scope of this course to consider the institutional embedding 
of parliamentary bodies at the international level in any great detail. Suffice 
it for present purposes to recall that the creation of parliamentary organs, to 
control the decision-making process of international organizations, is an

‘The Principle of Open Government in Schengen and the European Union: Democratic 
Retrogression?’, 32 CMLRev. (1995) 391-442.

75 McDonald, ‘Globalizing Civil Society: Interpreting International NGOs in Central 
America’, 23 Millennium: Journal o f International Studies (1994) 267.

76 See further Otto, supra note 62, at 127.
77 Ibid.
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almost exclusively European endeavour and dates from the post-war years.78 
Other than the European Parliament of the EC, the most important 
parliamentary organs are the Parliamentary Assembly of the Council of 
Europe, the Consultative Interparliamentary Council of Benelux and the 
Parliamentary Assembly of the Western European Union.79 In addition the 
European Economic Area has a parliamentary organ (the Joint Parliamentary 
Organ) as does the OSCE.80 All of these organs, with the sole exception of 
the European Parliament, are composed of the members of national 
parliaments. In terms of functions, Schermers and Blokker, conclude to the 
effect that:

As a rule, international parliamentary organs do not play a decisive role in inter
national organizations. They offer an opportunity for mutual consultation and 
cooperation between members of parliaments. This may be very useful but it does 
not transform international parliamentary organs into real parliaments.8!

The exception is of course the European Parliament, which is relevant in the 
context of the European Union (see, infra section 5). The conclusion with 
regard to all other parliamentary organs is that none of the parliamentary 
organs which have been established at the international level exercise any
thing remotely resembling substantial control over the executive organs of 
such organizations. They do not in any way therefore redress the executive 
empowerment entailed by the increasing ‘internationalization’ of previously 
domestic issues. Any effective redress must thus come from the national 
parliamentary (and judicial) level.82

2. The Role o f Non-State Actors in International Organizations: 'Interest 
Representation ’?

(a) Introduction and Working Definition
In the nineteenth century some of the first (international) non-governmental 
organizations were founded: the British and Foreign Anti-Slavery Society 
(1823), the World’s Evangelical Alliance (1846), the International Law 
Association (1873), the Inter-Parliamentary Union (1888) and (later) the

78 See, H. Schermers and N. Blokker, supra note 74, at para. 564. See also, Lochner, ‘A 
Comparative Study of Certain European Parliamentary Assemblies’, 4 European Year
book (1956) 150 and Lindemann, ‘Parliamentary Assemblies, International’, 5 EPIL 
(1983)228.

79 See further, H. Schermers and N. Blokker, supra note 74.
80 See further, Oliver, ‘The OSCE Parliamentary Assembly’, 1 Helsinki Monitor (1996) 42.
81 H. Schermers and N. Blokker, supra note 74, at para 576. Author’s emphasis.
82 See, in general, J.G. Brouwer et al, Parlement en Buitenlands Beleid (1993) and A. 

Cassese, Parliamentary Control over Foreign Policy. Legal Essays (1980). See also, P. 
Everts, Laat Dat Maar Aan Ons Over! Démocratie, Buitenlands Beleid en Vrede (1996).
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League of Red Cross Societies (1919).83 Some of these were very active in 
international campaigns against slavery and against traffic in women and 
children. In the Covenant of the League of Nations there was however no 
formal recognition of a consultative status for international NGOs; neverthe
less, there was an intensive informal consultation process, applied to a multi - 
tude of activities. NGOs were allowed to speak before various committees of 
the League of Nations, to propose resolutions and to offer amendments.84 A 
more formalized example of a consultative status for international NGOs in 
this time frame is provided by the tripartite participation (employee and 
employer organizations and government representatives) in the International 
Labour Organization (1919).

After the Second World War, the numbers of NGOs increased dramati
cally as did their influence. Already at the San Francisco negotiations on the 
UN Charter in 1945, 42 American NGOs participated as advisers to the US 
delegation; many more were present as observers.85 Largely as a result of 
very active lobbying by US NGOs,86 the United Nations established a basis 
for a consultative relationship with NGOs through Article 71 of the UN 
Charter. It represented a compromise between those states that promoted the 
¿(tea of an official relationship between the UN and NGOs and others 
opposed to this. An analysis of the American NGOs attached as consultants 
to the American delegation reveals that no less than 29 were concerned with 
broad social problems and the attendant issues of human rights and peace.87 
This emphasis has been thought to explain why consultative status was 
granted exclusively to and by the Economic and Social Council (ECOSOC) 
and not, for example, the Trusteeship Council, the Security Council or the 
General Assembly itself. Human rights fell within the category of economic 
and social affairs and some degree of non-governmental involvement was 
felt to be warranted; but non-governmental involvement in such political 
matters as peace and security and disarmament was not accepted in the phi-

83 Hufner, ‘The Role of NGOs vis-à-vis International Organizations and National Govern
ments’, in J. Schramm (ed.), The Role o f Non-Governmental Organizations in the New 
European Order (1995)

84 See, Hufner, ibid.
85 See, Archer, ‘Methods of Multilateral Management: The Interrelationship of International 

Organizations and NGOs’, in Public Attitudes and Public Participation in the UN, at 303, 
306.

86 Blodgett, ‘The Evolving Relationship Between the United Nations and International Non- 
Governmental Organizations: An Assessment of the Need for Institutional Reform’ un
published doctoral dissertation, (Kent State University, 1982), cited by Mawlali, ‘New 
Conflicts, New Challenges. The Evolving Role for Non-Governmental Actors’, in 46 
Journal o f International Affairs (1993) 391, 393. The non-govemmental input was off! - 
dally acknowledged in a passage of Secretary of State Stettinius’ report to President 
Truman: see Van Boven, ‘The Role of Non-Govemmental Organizations in International 
Human Rights Standard-Setting: A Prerequisite for Democracy’, 20 California Western 
International Law Journal (1990) 207, at 210.

87 See, Angus, ibid.
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losophy of the UN Charter. Although limiting NGO participation to eco
nomic and social issues was less than the statutory consultation on political 
questions that (some) NGOs had aimed for, it was nevertheless unprece
dented in establishing formal relations between ‘interest groups’ and an inter
governmental body.

There are -  in addition to the Article 71 procedure -  consultative rela
tionships established by resolutions and decisions with several subsidiary 
organs and bodies of the General Assembly: the High Commissioner’s Advi
sory Committee on refugees, the Executive Board of UNICEF, UNCTAD.88 
The consultative relationships of UNCTAD with NGOs are in particular very 
similar to those of ECOSOC. UN Specialized Agencies may also make 
arrangements for consultation with NGOs unless their constitution provides 
only for relations with ‘international organizations’ and the relevant provi
sions of several constitutions of specialized agencies are drafted along simi
lar lines to article 71 of the Charter.89 In the same vein, the Council of 
Europe has, since its earliest days, established working relations with both 
international and national NGOs. As early as 1952 a resolution was adopted 
by the Committee of Ministers of the Council of Europe, providing for 
consultation with NGOs on matters within the competence of the organiza
tion.90 This seems to have been inspired by the belief that achievement of the 
basic aim of the Council of Europe -  greater unity between its members -  
requires constant sensitivity to public opinion and that ‘initiatives, ideas and 
suggestions emanating from the voluntary sector can be considered as the 
true expression of European citizens’.91

The term ‘non-governmental organization’ is the awkwardly negative 
term coined by Article 71 of the UN Charter to describe a vast range of 
international and national citizens’ organizations, trades unions, voluntary 
associations, research institutes, public policy centers, private government 
agencies, business and trade associations, foundations and charities. They are 
defined by what they are not (that is, they are not governments) rather than 
what they are. This of course reflects the state-centric focus which has char
acterized international relations and international law. Much of the criticism 
of the term ‘non-governmental organization’ focuses on the contention that a 
negative definition per se is not enough, as well as the fact that it can easily 
be misconstrued to be ‘anti’ governmental rather than ‘non’ governmental. 
Moreover, NGOs are globally based and emanate from a variety of extremely 
different political cultures. Thus, for instance, the degree to which NGOs

88 See, in general, B. Simma (ed.), The Charter o f the United Nations (1995) 911.
89 See further, B. Simma, ibid.
90 Resolution 51 (30)F.
91 Resolution 93/38 adopted by the Committee of Ministers on 18 October 1993 on relations 

between the Council of Europe and international NGOs.
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may claim to be ‘free of state interference’ varies considerably from country 
to country.92

Various attempts have been made to give a generally applicable definition 
of what the essential requirements of an NGO are, but no universally 
acceptable definition exists. Nevertheless, there appear to be some basic 
characteristics that meet fairly widespread agreement. A basic working defi
nition might be that NGOs are private, non-profit organizations (associations, 
federations, unions, institutes, groups), not established by a government or by 
intergovernmental agreement which are capable of playing a role in interna
tional affairs by virtue of their activities and whose members enjoy indepen
dent voting rights.93 Their members are associations of citizens (or bodies 
corporate) of one or more countries and an NGO can generally be said to act 
in the service of shared ideals and objectives (‘promotional’) as opposed to 
particular or sectoral interests.94 Where the organization’s membership or 
activity is limited to a specific state one can speak of a national NGO and 
where they go beyond, of an international NGO.

(1b) Defining an NGO for Consultative Purposes in Law-Making Processes
The form of consultation with NGOs provided for in Article 71 of the UN 
Charter differs from the right of participation without vote in the delibera
tions of the ECOSOC (Articles 69 and 70 of the Charter) which is granted to 
observers from non-members, liberation movements and specialized agen
cies.95 The rights of consultation conferred on NGOs do not amount to a 
right of participation, but rather to a (restricted) right to assist ECOSOC or its 
subsidiary organs and bodies in their work. Since it neither indicates the 
criteria for admission of NGOs to consultative status, nor defines the scope 
and contents of the consultative relationship, Article 71 has occasionally 
been considered one of the most controversial Charter provisions concerning 
ECOSOC.96 Most of the open questions regarding the interpretation of the

92 Weinert, ‘The New Role of Non-Governmental Organizations in Central and Eastern 
Europe After the Collapse of Communist Regimes’, in J. Schramm, supra note 83, at 25 
and 30.

93 Report of the Secretary-General of the UN, General Review of the Arrangements for UN 
Consultations with Non-Governmental Organizations (hereafter referred to as: UN 
Report), at 4 and see also the definition suggested in the Heidelberg Max Planck Insti - 
tute’s Encyclopedia o f Public International Law by K. Rechenberg, Vol. 9 (1986) 276.

94 See further, Otto, supra note 62. See also, Brett, ‘The Contribution of NGOs to the 
Monitoring and Protection of Human Rights in Europe: An Analysis of the Role and 
Access of NGOs to the Intergovernmental Organizations’, in A. Bloed et al. (eds), Moni
toring Human Rights in Europe (1993) 121. See also, P. Willetts (ed.), The Conscience o f 
the World: the Influence o f NGOs in the UN System (1996); T.G. Weiss and L. Gordenker 
(eds), NGOs, the UN and Global Governance (1996); P.J. Nelson, The World Bank and 
NGOs (1995).

95 See, H. Schermers and N. Blokker, supra note 74, at para. 189.
96 See, W. Sharp, The United Nations Economic and Social Council (1969) 35.
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provision have, however, been settled by resolutions of the Council or by its 
rules of procedure.97 This is similar to the situation in the Council of Europe, 
where guidelines for granting consultative status to a group of NGOs were 
established first in 1952 and subsequently modified and up-dated by the 
Committee of Ministers in I960,98 1972" and 1993.100

As the term ‘international non-governmental organization’ is not defined 
in the Charter, nor in general international law,101 the ECOSOC adopted its 
own definition by resolution. According to the Council ‘any international 
organization which is not established by intergovernmental agreement shall 
be considered as a non-governmental organization...’ (Resolution 288(x) of 
27 February 1950). This resolution was further amplified by Resolution 1296 
(XLIV) of 25 June 1968 to include ‘organizations which accept members 
designated by governmental authorities, provided that such membership does 
not interfere with the free expression of views of the organization’ and was 
recently consolidated without alteration in the latest resolution of 1996.102

In this context, intergovernmental agreements are agreements that are 
concluded between governments and governed by international law. Non
governmental organizations within the meaning of Article 71 are private 
bodies. Nevertheless, they may include government officials or persons 
designated by governmental authorities among their members. However, an 
NGO under substantial political or financial influence from a government 
would not qualify for consultative status under the UN system. Following the 
Revised Rules for Consultative Status103 the status is granted under the 
Council of Europe system to international NGOs which are ‘particularly 
representative’ in the fields of their competence, and at the European level. 
In addition, they should, through their work, be capable of supporting the 
achievement of that closer unity, mentioned in Article 1 of the Statute, by 
contributing to Council of Europe activities and by making the work of the 
Council of Europe known among the European public.104 Moreover, the

97 The modalities for application of Article 71 were first drafted in 1946 by the ECOSOC in 
Resolution 3(11) which provided for NGOs to be placed in consultative status with the 
Council and to hold consultations with the Secretariat and were elaborated further in 
Council Resolution 288B(x) of 27 May 1950 which was eventually superseded by 
ECOSOC resolution 1296 (XLIV) of 23 May 1968. This latter resolution was until 
recently the principal resolution interpreting Article 71 and formed the legal basis for 
decisions concerning the consultative status of NGOs.

98 Resolution 1996/31 of the Committee of Ministers.
99 Resolution (72)35 of the Committee of Ministers.
100 Resolution 93/38 adopted by the Committee of Ministers on 18 October 1993 on relations 

between the Council of Europe and international non-governmental organizations.
101 Attempts to define the concept on the basis of a catalogue (aims, members, structure, offi - 

cers, finance, autonomy, activities) or minimum criteria of ‘transnationality’ failed in the 
light of the diversity of bodies concerned.

102 Resolution 1996/31, supra note 98.
103 Appendix to Resolution 93/38.
104 Para. 2 of the Appendix to Resolution (93)38.
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aims of the NGO in question must be compatible with those of the Council of 
Europe, it must be interested in European problems, and it must be a struc
tured representative international organization with characteristics such as a 
permanent headquarters and a Secretary-General.105 Some evidence of 
expertise is indeed required by the Secretary-General of the Council of 
Europe prior to entering an organization on the list of those granted consulta
tive status.

In the United Nations system, the criteria concerning the requisite exper
tise and representative character of NGOs are more elaborate than the Coun
cil of Europe’s, leading to less flexibility in the practical application.106 
According to UN Resolution 1296, an international NGO shall express the 
views of major sections of the population or of the involved persons, ‘cov
ering where possible a substantial number of countries in different regions of 
the world’. In practice an NGO is considered ‘international’ when it has af
filiates in at least three countries and when its members exercise voting rights 
with respect to the policies or action of the organization.107 Further 
requirements for NGOs in order to be eligible for consultative status are their 
representative character; an institutional structure, including established 
headquarters with an executive officer; a democratically adopted constitu
tion; a representative body and policy organ as well as authority to speak for 
their members through authorized representatives.108 Such an organization 
shall derive the main part of its financial resources from contributions of the 
national affiliates or other components or individual members.109

Concern has been voiced that under the UN guideline the requirement 
that, in order to qualify as ‘international’, an NGO has to be ‘active in at least 
two different countries in a different region’, could have the effect of classing 
as international NGOs with very minimal membership but who fulfill this 
criteria formally; or of encouraging NGOs to create artificial constructions in 
order to qualify. Even more significant is perhaps the danger that regional 
NGOs with members in a significant number of the region’s countries could 
be excluded from eligibility for consultative status.110 In resolution 1996/31, 
these concerns were taken on board with regard to the UN system and it was 
provided that consultative status could be granted to international, regional,

105 Basic rules governing the relations between the Council of Europe and NGOs have been 
adopted by Resolution (72)35 of the Committee of Ministers.

106 Under the Council of Europe system the Preamble of Resolution (93)38 states that ‘the 
respects for pluralist democracy as well as the need to make use of all available informa
tion on the resolution of problems of common concern give rise to the need to take greater 
account of non-governmental organizations which assume various societal functions and 
enhance the participation of all citizens’.

107 See B. Simma, ‘Annotation of Article 71’, supra note 88, at 906.
108 ECOSOC Resolution 1996/31, paras. 9-12.
109 Para. 13 of Resolution 1996/31.
110 See, UN Report, supra note 93, at 44.
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subregional and national organizations and it is even provided that the partic
ipation of those in non-international categories be encouraged.

In the Council of Europe system, in principle, consultative status is only 
granted to international NGOs, without any further definition of the term 
‘international’. This means that the Secretariat of the Council of Europe can 
pursue practical cooperation on an ad hoc basis with other international and 
national non-governmental organizations in any field of mutual interest.111

ECOSOC applies in addition certain further principles in the establish
ment of consultative relations. In accordance with the first sentence of Arti
cle 71, the non-governmental organizations ‘shall be concerned with matters 
falling within the competence’ of the Council. These are international eco
nomic, social, cultural, educational, scientific, technological and related mat
ters and questions of human rights. In addition, ‘the aims and purposes of the 
organization shall be in conformity with the spirit, purposes and principles of 
the Charter of the United Nations’ as they are set out in Chapter I.112 The 
NGO shall undertake to support the work of the UN and to promote knowl
edge of its principles and activities, in accordance with its own aims and pur
poses. Moreover, ‘consultative relationships are to be made, on the one hand, 
for the purpose of enabling the Council or one of its bodies to secure expert 
information or advice from organizations having special competence in the 
subjects for which the consultative arrangements are made, and on the other 
hand, to enable organizations which represent important elements of public 
opinion in a large number of countries to express their views’.113 Such prin
ciples exclude national political parties as well as profit-making bodies such 
as transnational corporations from eligibility for consultative status. Similar 
considerations would seem to apply in practice in the context of the Council 
of Europe evaluation.114

National organizations within the meaning of Article 71 of the UN 
Charter are NGOs established in one or more Member States of the UN pur-

111 Para. 12 of the Appendix to the Resolution (93)38.
112 Para. 2 of the 1996/31 Resolution.
113 Resolution 1296, para. 14.
114 In order to be included on the consultative list an application accompanied by a file must 

be sent to the Secretary General. The file must include the NGOs Statute, a list of member 
organizations, a report on its recent activities, a declaration to the effect that it accepts the 
principles set out in the preamble and in Article 1 of the Statute of the Council of Europe 
as well as the application form on which it states clearly:

-  why it is applying for consultative status with the Council of Europe;
-  to which activity or activities of the Council of Europe (as set out in the programme of 

activities of the Council) it considers it can contribute;
in what way it feels able to make such a contribution (studies, reports, previous work in 
the field concerned, expertise of its members in the area concerned, etc.); 
what practical cooperation has already been established with the Council of Europe 
departments concerned;
by what means and to which audience it would publicize the work of the Council of 
Europe.
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suant to the domestic laws of the state or states concerned. In order to estab
lish a consultative relationship with ECOSOC, they are subject to the same 
requirements as international non-governmental organizations. This means in 
particular that they have to be independent of the respective governments.115 
The purpose of the phrase included in Article 71 ‘after consultation with the 
Member of the United Nations concerned’ is to obtain the consent of this 
Member State for intended consultative status of the non-governmental 
organization under its jurisdiction. The Member State may of course 
deliberately withhold its consent. Pursuant to Resolution 1996/31 the two 
reasons for granting consultative status to a national organization are: to 
achieve a balanced and effective representation of non-governmental organi
zations that reflect major interests of all areas and regions of the world; and 
the desire of the Council to draw on the special experience of such an organi
zation. In the practice of ECOSOC, the first reason mainly relates to national 
organizations from developing countries, whereas the second usually relates 
to specialized organizations from such Western European and other states 
that are not affiliated with an international non-governmental organization 
covering the respective subject.

One problem that arises in the UN system is the practice of some national 
organizations, which are affiliated to an international non-governmental 
organization working in the same field and covering the same subject, to 
seek separate accreditation. In the 1996/31 Resolution it is however explic
itly provided that such separate accreditation is not excluded in the UN 
system: rather, it is premised on organizations being able to demonstrate that 
their programme of work is of direct relevance to the aims and purposes of 
the UN and, in the case of national organizations, after consultation with the 
Member State concerned. Moreover, it is provided that the views expressed 
by the Member State, if any, shall be communicated to the non-governmental 
organization concerned, which shall have the opportunity to respond to those 
views through the Committee on Non-Governmental Organizations.

The Committee on NGOs, which was founded in 1946 as one of the 
standing committees of ECOSOC, consisted initially of 5, later 7 and since 
1981 of 19 members who are elected for a term of four years according to an 
equitable geographical representation. The Committee on NGOs decides on 
applications for consultative status in the UN system and on applications for 
upgrading within the three categories (see below). Since the mid 1960’s the 
sessions are public and NGOs may submit written and oral statements. The 
consultative status of an NGO may be suspended for a maximum of three 
years, or it can be withdrawn if the organization does not comply with the 
principles governing the consultative status, or if it has failed to contribute to 
the work of the Council. By 1993 nearly 1000 NGOs had been granted

115 See, B. Simma, supra note 88, at 906.
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formal consultative status with ECOSOC by way of these arrangements.116 
According to the 1996/31 Resolution, the functions of the Committee have 
been broadened to include the regular monitoring of the evolving relationship 
between NGOs and the UN. With a view to fulfilling this responsibility, the 
Committee must hold, before each of its sessions, and at other times as 
necessary, consultations with organizations in consultative status to discuss 
questions of interest to the committee or to the organizations relating to the 
relationship between the NGOs and the UN. A report on such consultations 
shall be transmitted to the Council for appropriate action. In addition, every 
two to three years the NGOs in consultative status with ECOSOC meet in a 
general assembly, the Conference of NGOs in Consultative Status with the 
ECOSOC ( the CONGO) to exchange information about the organizations’ 
experiences and to coordinate their positions vis-à-vis the UN. The CONGO 
functions as a platform for existing NGOs. This entails in particular the pro
motion of the advancement of consultative status and cooperation on matters 
of common interest.

With regard to the Council of Europe, consultative status is held by over 
370117 organizations and many others participate in different activities 
conducted by the Council of Europe. The Council of Europe cooperates with 
NGOs at all levels of its organizational structure: the Committee of Minis
ters, the Parliamentary Assembly, and the Congress of Local and Regional 
Authorities of Europe. A permanent structure of cooperation between the 
Council of Europe and NGOs has gradually been established, comprising a 
Plenary Conference, a special Liaison Committee and the Joint Committee 
‘Parliamentarian / NGO Liaison Committee’. 118 The Plenary (annual) Con
ference of NGOs decides how to improve consultative machinery and sets 
objectives for its Liaison Committees. All consultative NGOs attend. The 
Liaison Committee of NGOs, established in 1976, has twenty-five members. 
It meets at least three times a year and its functions include liaison with 
departments of the Council’s Secretariat; monitoring sectoral NGO meeting 
in the various specialist areas; preparing the Plenary Conference and the an
nual work programme; encouraging NGOs to cooperate with the Council and 
to publicize its work. The Joint Committee ‘Parliamentarians-NGO Liaison 
Committee’, set up in 1979, seeks to develop useful contact between NGOs 
and the Parliamentary Assembly.

NGOs are, moreover, involved in the Council of Europe’s work in other 
ways. Consultative NGOs take part in the Council’s intergovernmental, par-

116 See, General Review o f Arrangements for Consultations with Non-Governmental Organi -
zations: Report o f  the Secretary General, UN ESCOR, UN Doc. E/AC. 70/1994/5 (1994).
See further, Otto, supra note 62 and H. Schermers and N. Blokker, supra note 74, at para.
189 et seq.

117 http://www.coe.fr/ong/ngo.htm on 4 December 1997
118 See further, H. Schermers and N. Blokker, supra note 74, n. 145, at para. 195.

http://www.coe.fr/ong/ngo.htm
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liamentary and standard-setting work, forming specialist groups within their 
own organizational structure. These groups include: east-west cooperation, 
north-south dialogue, gender equality, social affairs, poverty and human 
dignity, education, health, town and countryside. NGOs have also been 
involved in drawing up many of the Council of Europe’s conventions and 
charters, including the European convention on the Legal Status of Migrant 
Workers, the European Convention for the Prevention of Torture, the Euro
pean Cultural Convention and the European Convention on the Recognition 
of the Legal Personality of International Non-Governmental Organizations. 
NGOs take part in colloquiums on such important issues as ‘Interest groups, 
a help or hindrance to parliamentary democracy?’, ‘New poverty in Europe’, 
‘Voluntary effort in social welfare’, ‘Politics and citizens -  politics serving 
the citizens and citizens’ participation in politics’ and ‘NGOs and civil soci
ety’ (Vilnius Declaration, in which the participants agreed that NGOs are 
now an essential part of the system of ‘checks and balances’ in a modem 
democracy).

(c) System of Classification of NGOs in Consultative Status and Associated 
Procedural Rights

In establishing consultative relations, ECOSOC distinguishes between three 
categories of NGOs (Categories I, II and Roster) in the UN system. While it 
was originally conceived to reflect the multifarious possibilities of ‘interface’ 
between NGOs and ECOSOC and its subsidiary bodies, it came gradually to 
be perceived as a hierarchical system within which NGOs can be promoted 
from category III (Roster) to category II and from category II to category 
L119 The idea was that the classification should reflect objective differences 
between NGOs in terms of criteria such as scope, functions, history of 
involvement in the UN, capacity to advise and support for the UN in specific 
areas etc. Various studies have shown, however, that it has not been easy in 
practice for many NGOs at the UN to retain their original and unique identity 
as private, autonomous entities able to function in Mitrany’s words as 
‘instruments of real, democratic representation’. 120

The most recent comprehensive review of the entire procedure was 
concluded in 1996. A major issue for discussion was the existing categoriza
tion of NGOs in three different categories which came under fairly intense 
criticism, largely on grounds of insufficient flexibility and transparency, 
during the review process which led to the adoption of ECOSOC Resolution 
1996/31. Suggestions were made, based essentially on the experience of 
UNCED and its institutional follow-up (see below) either to replace or sup-

119 UN Report, supra note 93, at 45.
120 C. Pei-heng, Non-Governmental Organizations at the United Nations. Identity, Role and 

Function (1981), at 257.
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plement the existing categories by creating new, non-hierarchical categories 
which would be defined according to either the issue areas with which NGOs 
are concerned (e.g., human rights etc.) or to their functions. This functional 
approach was not implemented; rather, what happened was that the numeri
cal and hierarchical classification suggested by the use of numbers has been 
abandoned in Resolution 1996/31. Instead of Category I and Category II we 
now have, respectively, ‘organizations in general consultative status’ and 
‘organizations in special consultative status’. Roster status has remained 
essentially the same, albeit with the explicit proviso that the fact that an 
organization is on the Roster is not in itself to be regarded as a qualification 
for general or special consultative status, should an organization seek such 
status. Other than that, the definition of the various categories remained the 
same as that applying prior to 1996.

In terms of the conditions to be satisfied, general consultative status may 
be granted to organizations which are concerned with most of the activities 
of the Council and which can demonstrate, to the satisfaction of ECOSOC, 
that they have marked and sustained contributions to make in achieving the 
objectives of the United Nations and are closely involved with the economic 
and social life of the peoples of the areas they represent. Moreover, their 
membership should be considerable and broadly representative of major 
segments of population in a large number of countries.121 In 1996 there were 
47 in this category, by far the smallest of the three categories. They include 
organizations as diverse as the International Chamber of Commerce, 
International Organizations of Consumer Unions, International Confedera
tion of Free Trade Unions, Inter-Parliamentary Union, International Union of 
Local Authorities, and the League of Red Cross Societies. Special consulta
tive status, on the other hand, may be granted to organizations which have a 
special competence in, and are concerned specifically with, only a few of the 
fields of activity covered by the Council and which are known internationally 
within the fields for which they have or seek consultative status. The large 
group of NGOs in special consultative status includes organizations that are 
engaged in a broad range of different activities: for example, Greenpeace, 
Amnesty International, the International Bar Association etc. These organiza
tions are less closely linked with economic and social life than the organiza
tions with general status. Roster status can be granted to other organizations 
which ECOSOC or the Secretary General of the UN considers can make 
occasional and useful contributions to the work of the Council, or its sub
sidiary bodies or other UN bodies, within their fields of competence. Addi
tionally, the Roster includes some 290 NGOs in consultative status or similar 
relationship with a specialized agency or a UN body.

121 UN Report, supra note 93, at 15.
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An NGO placed in general or special consultative status enjoys signifi
cant procedural rights, albeit without the competence to participate in the 
Council’s deliberations as such. ECOSOC Resolution 1996 requires that the 
provisional agenda of the Council shall be communicated to all the consulta
tive NGOs (all three categories). With the approval of the ECOSOC’s 
Committee on NGOs and the Secretary-General, NGOs in general consulta
tive status may propose items ‘of special interest to the organizations’ on the 
provisional agenda of the Council122 and supplementary items after the 
Council has considered the provisional agenda.123 Moreover, they are enti
tled to be heard on the inclusion of a proposal in the agenda.124 Whereas 
NGOs with general and special consultative status may designate authorized 
representatives ‘to sit as observers at public meetings of the Council, its 
committees and sessional bodies’,125 those on the Roster may only do so 
when the meetings concern matters within their field of competence. Written 
statements of not more than 2000 words may be submitted to the Council by 
general status NGOs126 and those of special status are limited to 500 words 
(or 1500 words for commissions and subsidiary organs of ECOSOC). NGOs 
on the Roster may submit written statements under the guidelines for special 
status NGOs if invited to do so by the Secretary-General, in consultation 
with the President of the Council, or by the Council alone or its Committee 
on NGOs. Upon the recommendation of the Committee on NGOs and 
approval of the organ in question, general status NGOs are permitted to make 
oral statements to the Council itself or its subsidiary bodies. In certain cases 
(‘on the subject of its field of interest’) special status NGOs may also be 
heard by the Council.

Subsidiary bodies of the Council (functional commissions) have consul
tative relationships with NGOs that correspond largely with those of the 
Council itself, its committees and sessional bodies.127 The arrangements for 
ad hoc committees of the Council and NGOs follow those approved for 
functional commissions. The regulations are more liberal in some instances 
with regard to the commissions and other subsidiary bodies which need to be 
addressed orally. In the absence of a formal status before the General 
Assembly of the United Nations, NGOs in consultative status with the Coun
cil are allowed to participate informally in the Main Committees of the Gen
eral Assembly. In such circumstances the NGOs in question do not enjoy the

122 Rule 9(3) of the Rules of Procedure of ECOSOC and para. 28 of 1996/31 Resolution.
123 Rule 12(1), ibid.
124 Rule 13(3) and 32(b) of Resolution 1996/31.
125 Rule 81.
126 Where a statement is in excess of 2000 words, the organizations shall submit a summary 

which will be circulated or shall supply sufficient copies of the full text in the working 
languages for distribution. A statement will also be circulated in full, however, upon a 
specific ... similar arrangements apply ... request of the Council or its Committee on Non- 
Governmental Organizations.

127 See further, B. Simma, supra note 88, at 909.
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right to circulate written statements or to make oral presentations. A recent 
Report of the Secretary General notes that:

Although confined mostly to informal working methods, participation by NGOs 
in the work of the General Assembly has significantly risen over the years and 
many NGOs in consultative status that have representatives in New York have 
had a stronger presence in the General Assembly than in the Council. In particu
lar, a number of Main Committees have devised informal arrangements which 
have allowed NGO representatives to make oral statements and NGO documents 
have been made available, on an informal basis, outside Committee rooms.

In particular, NGOs have been able to participate, through hearing sessions, 
in the activities of special committees of the General Assembly and in special 
sessions of the General Assembly. They have also been allowed to address 
the Ad Hoc Committee or the Committee of the Whole. A number of Mem
ber States and many NGOs favour going much further, namely extending the 
formal consultative arrangements with NGOs beyond the Economic and 
Social Council and its bodies, in order to encompass the General Assembly 
and its Main Committees and subsidiary bodies, as well as working bodies 
and drafting groups. Some even go so far as to argue in favour of its exten
sion to the Security Council and other bodies relating to peace, security and 
disarmament, as well as the Bretton Woods institutions.128 The proposals to 
extend participation by the non-governmental sector to the whole UN system 
or even a substantial part of it were however not realized: resolution 1996/31 
remains as focused on ECOSOC as its numerous predecessors.

Under the Council of Europe system no distinction is made which in any 
sense could be compared to the categorization under the UN system. Every 
international NGO meeting the criteria detailed in its resolutions (see above) 
will be granted consultative status. Cooperation takes many forms, from 
simple consultation, to full-scale collaboration in specific projects. NGO 
experts may participate as consultants in various studies, or contribute to the 
work of intergovernmental committees on an ad hoc basis; prepare memo
randa for the Secretary General; make oral or written statements to the Par
liamentary Assembly’s committees of experts and to the Congress of Local 
and Regional Authorities; or address colloquiums, seminars and other meet
ings organized by the Council. NGOs report back to the public on the 
progress of Council of Europe projects in their sphere, while making their 
own expert advice available to the Council. According to paragraph 3 of the 
Appendix to Resolution (93) 38, the committees of governmental experts and 
other bodies of the Committee of Ministers, the committees of the Parliamen
tary Assembly, the committees of the Standing Conference of Local and 
Regional Authorities of Europe and the Secretary General, may consult the

128 See, para. 84 of the Report of the open-ended working group on the review of arrange
ments for consultations with NGOs, 5 July 1994, A/49/215, E/l 994/99.
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organizations or the interest-groupings set up under the authority of the 
Liaison Committee of NGOs enjoying consultative status (in writing or by 
means of a hearing) on questions of mutual interest.

(d) Rules Governing NGO Participation in Intergovernmental Conferences
Participation in intergovernmental conferences taking place under the 
auspices of a particular international organization, was traditionally viewed 
as an instrument of public mobilization around major events on the inter
governmental agenda, rather than implying any degree of permanent rela
tionship with the organization in question. Two of the early examples of 
NGO involvement in UN special conferences dealt with issues of food and 
hunger and were sponsored by the FAO (in 1963 and 1970).129 Council 
Resolution 1296 did not, however, cover the participation of NGOs in UN 
conferences. Nevertheless, in practice a strong link has been established 
between consultative status and conference accreditation: NGOs in consulta
tive status have generally been given preferential access by being granted 
accreditation automatically if they wish to attend. In addition, non-consulta- 
tive NGOs may apply to the secretariat of the conference for accreditation. It 
seems to be an established practice that their background and involvement in 
the theme of the conference is taken into account.130 While initially intended 
principally for the participation of international NGOs not having 
consultative status, this procedure has, over the years, been applied more and 
more flexibly in response to the growing demand from nationalNGOs}^ 
The distinction between consultative status and accreditation has thus to a 
considerable extent been eroded. Moreover, NGO participation in UN 
conferences has become a much more intensive and extended process which 
covers not only the conferences themselves but every session of their 
preparatory committees, with an increasing number of NGOs focusing on the 
substantive process.132 In addition to this quantitative dimension there is also 
a qualitative change, namely a growth in NGO knowledge and expertise that 
is of relevance to contemporary international concerns.133

The rules for the participation of NGOs in international conferences 
convened by the UN are traditionally determined on a case by case basis, by 
the organ convening a given conference or on the recommendation of the 
conference’s preparatory body. These rules generally cover the criteria for 
both accreditation and participation and, although the rights of NGOs to 
attend and participate have varied from one conference to another, the recent

129 See, Archer, supra note 85, at 310-11.
130 UN Report, supra note 93, at 47.
131 Ibid
132 UN Report, at 47. See, in general, Elliott, ‘International Conference Diplomacy and the 

Changing Role of NGOs’, unpublished manuscript, Australian National University.
133 Elliott, ibid., at 1.
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trend has been towards greater flexibility in granting NGO access to interna
tional conferences. This liberal development peaked with the open accredita
tion processes of the 1992 UN conference on Environment and Development 
(UNCED) which formally recognized the participation of some 1500 NGOs, 
consisting of national, regional, local and other small specialized groups.134 
The criteria for accreditation was that the NGOs should be ‘competent and 
relevant’, irrespective of their formal consultative status. The NGO momen
tum generated for the conference was also thrust upon the activities of the 
newly established intergovernmental body, the Commission on Sustainable 
Development. Following UNCED, the General Assembly adopted resolution 
47/191 which specifies that arrangements for NGO accreditation and partici
pation in the Commission on Sustainable Development should take into 
account both the established rules of procedure of ECOSOC and its func
tional commissions, as well as the relevant decisions and procedural rules of 
UNCED. This was followed by the adoption of decision 1993/215 which 
stated that:

Any NGO which was accredited to participate in the work of the Preparatory 
Committee for the UNCED by the conclusion of its fourth session could apply for 
and should be granted Roster status, subject to approval by the Council and bear
ing in mind the provisions of Article 71 of the Charter of the United Nations.

Some 550 NGOs were thus accredited, which amounted to approximately 
half of those NGOs accredited to UNCED that were not having consultative 
status with the ECOSOC. Accreditation for NGOs was based on evidence of 
their relevance to the agenda, regardless of their size. This created the prece
dent that NGOs not in consultative status with ECOSOC could be accredited 
to one of its functional commissions on the basis of their accreditation to a 
UN conference, but without explicit reference to the rules and criteria estab
lished by ECOSOC in their implementing resolutions. In marked contrast to 
UNCED, the 1993 World Conference on Human Rights (hereafter WCHR) 
largely excluded NGOs from the official process because of the efforts of 
many Arab and Asian states, who argued for restricted NGO access at every 
opportunity. As a result the Vienna Declaration implicitly established restric
tions on NGO activity. Despite this, large numbers of NGOs attended the 
parallel conference activities which, nevertheless, had some impact on the 
official deliberations. Since then, however, various other international 
conferences, including the international conference on women, adopted more 
liberal criteria for NGO participation. For example, in addition to 400 partic
ipating NGOs with ECOSOC accreditation, there were almost 2500 other 
NGOs accredited to the 1995 Fourth World Conference on Women. This 
participation is indeed reflected in the outcome. The Declaration and Plat-

134 See, Otto, supra note 62, at 118.
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form for Action identifies the participation of women’s groups and networks 
and other NGOs as critical to the follow-up and implementation of confer
ence commitments.135

During the recent review process of the arrangements governing consul
tative status with ECOSOC, several Member States stressed the need for the 
adoption of consistent rules for the participation of non-governmental orga
nizations in United Nations conferences, taking into account the need for 
transparency, diversity and flexibility.136 NGOs with consultative status also 
stressed the need for the adoption of standard rules of procedure for the par
ticipation of NGOs in United Nations conferences, which would allow for 
the participation of NGOs whose relevance and legitimacy had been estab
lished under orderly, transparent and consistent procedures.137 In Resolution 
1996/31 a whole new paragraph has been included on the participation of 
NGOs in international conferences convened by the United Nations and their 
preparatory process.138 Part VII includes rules of accreditation and rules of 
procedure.

Basically the rule is that NGOs can attend international conferences on 
receipt of an invitation to participate. Their accreditation is the prerogative of 
Member States, exercised through the respective preparatory committee. 
Such accreditation should be preceded by an appropriate process to deter
mine their eligibility. NGOs with general consultative status, special consul - 
tative status and on the Roster, that express their wish to attend the relevant 
international conferences convened by the UN and the meeting of the 
preparatory bodies of the said conferences will, as a rule, be accredited for 
participation. Other NGOs wishing to be accredited may apply to the secre
tariat of the conference for this purpose. Applications must be accompanied 
by information on the competence of the organization and the relevance of its 
activities to the work of the conference and its preparatory committee, with 
an indication of the particular areas of the conference agenda and prepara
tions to which such competence and relevance pertain. A determination of 
the relevance of NGOs’ applications for accreditation to the conference and 
its preparatory process will be made based on their background and involve - 
ment in the subject areas of the conference. In cases where the secretariat 
believes that the organization has established its competence and the rele
vance of its activities to the work of the preparatory committee, it shall 
recommend to the preparatory committee that the organization be accredited. 
In cases where the secretariat does not recommend the granting of accredita-

135 Fourth World Conference on Women: Action for Equality, Development and Peace, 
Beijing Declaration and Platform for Action.

136 See, paragraph 87, UN Report of the open-ended working group on the review of 
arrangements for consultation with NGOs, 5 July 1994.

13 7 Supra, paragraph 91.
138 ECOSOC Resolution 1996/31 of 25 July 1996, ‘Consultative Relationship Between the 

UN and NGOs’, part VII (paragraphs 41-54).
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tion, it will make available to the preparatory committee its reasons for not 
doing so. The secretariat should ensure that its recommendations are avail
able to members of the preparatory committee at least one week prior to the 
start of each session. The secretariat must notify applicants of the reasons for 
non-recommendation and provide an opportunity to respond to objections 
and furnish additional information as may be required. The preparatory 
committee takes the final decision on all recommendations for accreditation.

An NGO that has been granted accreditation to attend a session of the 
preparatory committee may attend all its future sessions, as well as the 
conference itself. Although the NGOs do not entail a negotiating role, they 
may be given an opportunity to address briefly the preparatory committee 
and the conference in plenary meetings and in their subsidiary bodies. In 
addition to that, they are also allowed to make written presentations during 
the preparatory process as they deem appropriate. Those written presenta
tions shall not be issued as official documents except in accordance with UN 
rules of procedure.

With regard to the Council of Europe system, the more flexible rules 
would seem to indicate that there is no barrier in principle to NGOs partici
pating in intergovernmental conferences, although no specific rules have 
been formulated in the relevant resolution in that regard.

C. Beyond ‘Interest Representation’ and Towards Notions of 
‘International Civil Society’?

In recent years, renewed stress has been put on democracy as a value, even a 
dominant value, in the field of political science. This has also been reflected 
in the international relations sphere. It can be said that, at the international 
level also, concern for democracy as a principle has deepened. The political 
science literature criticizing liberal democracy for being unduly formalistic 
and for not encouraging more formative politics has also had a counterpart at 
the international level. This has resulted in particular in the emphasis laid in 
recent years on the role which a so-called ‘international civil society’ could 
have in the context of the democratization of international relations.139 
International civil society in this sense refers essentially to the networks, 
movements and organizations of non-profit interest groups which form out
side state based and controlled political institutions to assert interests, pool 
knowledge and undertake action in the public sphere. The idea is that such 
non-state groupings should be enabled to participate in international legal 
processes and to manifest the force of a common interest that is more than

139 See in particular, M. Walzer (ed.), Towards a Global Civil Society (1995); World 
Alliance for Citizen Participation (CIVICUS), Citizens. Strengthening Global Civil Soci
ety (1994) and Otto, supra note 62.
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the aggregate of separate national interests.140 Moreover, it is seen as the 
international counterpart to civil society (non-profit and non-governmental) 
within nation-states, which interacts with and exercises a countervailing 
power on markets and governments.141 International or global civil society 
is, in some perspectives, seen as a vast, shifting web of interconnections and 
alliances involving multidimensional human identities.142 Networking in the 
sense of the self-conscious construction of networks of knowledge and action 
by decentreed actors is the key arrangement of this type of political interac
tion. As stressed by Marc Nerfin, networks, in contrast to the international 
mechanisms created by corporations and governments, tend to operate hori
zontally and communication is one of their primary concerns.143

One political space in which international civil society has been particu
larly active in recent times is that of the NGO activities run parallel to inter
governmental conferences. Falk refers to these as ‘counter-conferences’ 
whose outlook is ‘instinctively based on human solidarity’. 144 Otto views the 
growing force of NGOs in the international community as primarily due to 
‘the emergence of new social movements consciously concerned with issues 
of peoples rather than states. The growth of international civil society is both 
reflected and bolstered by the groundswell of NGO participation in 
international conferences’. The role of NGOs has in addition changed in the 
sense that they have become diplomatic actors.145 They can offer comments 
and suggestions on negotiating texts and follow the progress of texts to 
ensure that favourable language is adopted. They prepare and distribute 
alternative proposals, offer suggestions for specific language to be included 
in negotiating texts, or for changes to texts, or solutions to bracketed text 
issues. NGOs may speak from the floor, distribute written statements (which 
are often tabled in the form of NGO ‘non papers’) and they often have access 
to working group sessions as well as to plenary meetings. Such participation 
continues to force the opening up of multilateral diplomacy although much 
of the detailed negotiation still takes place in so-called ‘informal informals’ 
which are not always open to NGOs. A commitment to the development of 
international participatory democracy would seek to ensure that non-gov
ernmental organizations assume in the future an essential, independent status 
in international affairs that is not confined to mere ‘consultation’. The idea 
would rather be that NGOs could form a vital link between the empowerment 
of the local and the global structures of governance. Of course, the issue of 
the accountability of NGOs to their constituencies in civil society would

140 See, Otto, supra note 62.
141 See further, L.M. Salomon and H.K. Anheier, The Emergent Sector. An Overview (1994).
142 Otto, supra note 62.
143 Nerfin, supra note 7.
144 ‘The Global Promise of Social Movements: Explorations at the Edge of Time’, 12 Alter

natives (1987)173.
See, Elliott, supra note 132, at 228.145
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need to be assured and the means of realizing this forms an important 
constituent element of an agenda for research.

The Commission on Global Governance expresses the challenge which 
lies ahead as follows:

A major challenge for the international community is to create the public-private 
partnerships that enable and encourage non-state actors to offer their contributions 
to effective global governance. Incorporating a multitude of diverse partners into 
the management of common affairs will be an exceedingly complex affair. Exist
ing institutional variety suggests that a mix of processes and procedures will be 
required. Systems for collecting information and sharing intelligence, for debating 
options, for performing specific tasks and for making and implementing decisions 
will have to be customized according to the issue as well as the interests and skills 
of the people and institutions concerned.146

Clearly, what has been termed the ‘quiet revolution’ of the emergence of 
non-state actors, a fast evolving concept, as international actors is far from 
finished.147 With regard to specific institutional translations of this ideal of 
an international, or global, civil society, much of the emphasis is placed on a 
Forum of Civil Society or a Peoples’ Assembly. These are envisaged, in the 
UN context, as essentially deliberative bodies representing the ‘people’ as a 
complement to the General Assembly which is representative of govern
ments. The idea seems to be that a ‘space’ is created within the UN institu
tional system for individuals and non-governmental organizations to inform 
the discussions of the General Assembly in particular and to influence its 
conclusions. The various ideas which have been proposed in this context 
remain pretty speculative and embryonic. One idea is to set up initially an 
assembly of parliamentarians, consisting of representatives elected by exist
ing national legislatures from among their members, and the subsequent 
establishment of a world assembly through direct election by the people. It 
has also been suggested that the assembly of parliamentarians could function 
as a constituent assembly of peoples.

Moving beyond an assembly of parliamentarians, suggestions have also 
been made to constitute an annual Forum of Civil Society at the United 
Nations, which would consist of representatives of organizations accredited 
to the General Assembly as Civil Society Organizations.148 It seems that it is 
envisaged that civil society itself should have a substantive role in deter
mining the character and functions of the Forum as well as it being a matter 
for agreement within the UN system, particularly the General Assembly. The 
Forum would offer international civil society direct access to the UN system

146 Our Global Neighbourhood (1995) 255.
147 See, Mogami, ‘The United Nations System as an Unfinished Revolution’, 15 Alternatives 

(1990) 177. See also, J. Schramm (ed.), The Role o f Non-governmental Organizations in 
the new European Order (1995).

148 See, Commission on Global Governance, supra note 146, at 258.
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and provide an entry point for its views into the deliberations of the UN by 
informing its discussions and influencing its conclusions. To my knowledge, 
no steps are being taken actually to implement any of these suggestions in 
practice; the significance lies rather in the fact that the debate is being 
conducted in this manner and that there is a growing recognition of the 
important role which ‘civil society’ can and should play in a transnational 
governance context even if huge difficulties face any attempt to operational
ize these ideas in the existing (or marginally amended) institutional frame
work. This point will now be examined in the specific context of the Euro
pean Union and its multi-level governance system.

IV. The European Union Paradigm: From ‘Interest 
Representation5 to ‘Civil Society’?

A. Background: The Democratic Deficit of the European Union

Within the context of international relations theory in general and the prac
tice of international organizations we have seen from the previous section 
that attention has been paid to essentially two aspects. In simplified form 
these are: first, the need to ensure that the national context is ‘democratic’ 
(the right to democratic governance literature) and second, the need to ensure 
at the international level itself (where some decisions are taken) that 
‘representation’ of the citizens of the participating Member States in institu
tionalized international cooperation takes place. Such representation is 
conceived as indirect, but may take the form of parliamentary representation 
and/or representation by the non-state sector (consultation mechanisms; 
eventually a ‘Civil Society Forum’), depending on the arrangements made in 
the context of the particular international organization in question. The 
debate tends, on the whole, to be a fairly moderate one, at least in the context 
of the discussion of (the reform of) international organizations in general. 
More concern is expressed about the more blatant nature of a ‘democratic 
deficit’, where policy-making areas are effectively removed from the 
national domain of decision-making and are decided upon in the context of 
looser forms of international coordination, with no really effective possibility 
of input by either (national) parliaments or the non-governmental sector. An 
example of the latter is constituted by the Schengen Agreement and Imple
menting Convention and subsequent decision-making mechanism, as well as 
the ‘ ad hoc’ arrangements on justice and home affairs initiatives which 
prevailed in pre-Maastricht Europe. A significant part of the concern is due 
to the highly secretive nature of decision-making by the Executive powers of 
the participating Member States, as well as the fact that more or less binding
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decisions are being reached in this context, with little possibility for real 
discretion as to implementation in the national context.

In the context of the European Union, however, its much vaunted 
‘democratic deficit’ has assumed almost legendary proportions for many the
orists and practitioners of European integration at the tail end of the twentieth 
century. Only a few short years ago, a member of the European Parliament 
hyperbolically referred to the decision-making processes of the EU as a 
‘totalitarian regime’ comparable to repressive regimes in countries such as 
Burma, Cuba etc. Behind the hyperbole lies a grain of truth: the EU decides, 
in binding (supranational) fashion, on an ever-increasing range of issues 
previously within the more or less exclusive domain of national legislative 
systems, in a less democratic fashion than would be the case if those policy 
areas had stayed solely within the national domain of competence. Both 
classical and contemporary theories of democracy are indeed posited in the 
belief that secrecy in government menaces democracy and sets a pattern that 
follows the political philosophy of a totalitarian state.

Democratic government functions, by definition, through widespread 
public deliberations on important issues. Public deliberation at the level of 
the EU takes place largely in the parliamentary fora, both the European Par
liament (to the extent that it enjoys some real powers in the various policy 
areas) and, to a lesser extent, in the respective national parliaments. This sits 
uneasily with the fact that the Council of Ministers is still today the main 
legislative power in the EU and that it meets behind closed doors with 
limited access to its (and its preparatory committees’) documents 
(background documents, consultation papers, draft decisions). The fact that 
some (limited) consultation with selected segments of the ‘public’ may take 
place with the Commission at the pre-legislative stage does not compensate 
for the essentially closed nature of the decision-making procedure itself. 
Information and the availability or accessibility of information is and remains 
the currency of democracy. Without an adequate flow of information even ex 
post facto accountability of the governors to the people is meaningless. It is 
regarded as essential to the democratic process that individuals are able to 
understand the decision-making process and the means by which the decision 
makers have reached their conclusions, in order to evaluate governmental 
policies and actions effectively and to be able to choose their representatives 
intelligently. An equally important objective of openness in democratic 
government is to enhance public confidence in the government. As Woodrow 
Wilson stated in 1884: ‘Light is the only thing that can sweeten our political 
atmosphere, light that will open to view the innermost chambers of govern
ment’. 149 However, in addition, in the light of the theory of deliberative

149 Quoted in Government in the Sunshine: Hearings on s.260, Subcommittee on Reorgani - 
zation, Research and International Organizations of the Senate Committee on Govern - 
ment Operations, 93rd Cong., 2nd Sess. (1974), at 2.
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democracy itself, I would go further and add that another objective of open
ness in democratic government is to enable effective participation in the 
policy process (social dialogue) by means of effective access to the delibera
tive process itself and having a voice within it.

The label ‘democratic deficit’ refers moreover, in the EU context, to the 
fact that there is less parliamentary control (a weaker European Parliament 
and limited possibility for input by national parliaments) over decision-mak
ing than would pertain if the decisions in question were taken wholly within 
the national context and not under the auspices of the European Union in one 
format or another.150 The ‘representational vacuum’ is exacerbated by the 
fact that the unelected European Commission plays a crucial role in the EU 
policy-making process. There is no government as such which can be held 
accountable via the electoral process; there are no mass-membership Euro
pean-wide political parties and there is no European level mass media. These 
various factors combined lead to the sense of ‘executive dominance’ and 
remoteness from the citizens in the respective Member States.

The debate on democracy at the EU level has almost exclusively focused 
on reproducing a system of parliamentary democracy at the EU level, taking 
over as much as possible the functions performed by national parliaments at 
the national level. The additional idea of enabling individuals to have direct 
access to documents related to the EU decision-making processes was added 
very much as an afterthought in the Maastricht Treaty and then in the weak 
form of a declaration (despite the fact that the Dutch had actually proposed a 
specific Treaty amendment underlying the fundamental nature of the princi
ple involved). It only assumed a life of its own in the aftermath of the Danish 
‘no’ to Maastricht when it was perceived by the powers that be as being 
capable of bridging some of the alienation from the political system 
expressed by Danish citizens.151 In addition some have argued that in the 
absence of effective, traditional channels of (parliamentary) representation, 
interest groups have begun to fill the representation vacuum and policy
makers increasingly rely upon such interest groups as a barometer of Euro
pean opinion.152 A rather obscure Declaration to the Maastricht Treaty 
(No. 23) on ‘cooperation with charitable associations’ stresses the 
importance of such cooperation in the fulfilment of social policy objectives. 
Finally, the question of the investiture of the President of the European

150 Although one may certainly query the real degree of accountability which national par
liaments can effectively exercise in modem domestic politics: see Craig, supra note 24, at 
34.

151 See further, Curtin and Meijers, ‘The Principle of Open Government in Schengen and the 
European Union: Democratic Retrogression?’, 32 CML Rev. (1995) 391.

152 See, in particular, Mazey and Richardson, ‘Interest Groups and Representation in the 
European Union’, paper presented to the workshop ‘Democratic Representation and the 
Legitimacy of Government in the EC’, ECPR Joint Session Workshops, Madrid, 17-22 
April 1994.
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Commission by the European Parliament (post-Amsterdam) is perceived as a 
modest step towards reducing the ‘democratic deficit’. 153

There is, however, by no means any consensus on the question of the 
scope and gravity of the ‘democratic deficit’ as such. Some authors defend 
its existence: Sverker Gustavsson, for example, argues in favour of maintain
ing the current democratic deficit, largely on the grounds that democratic 
accountability should continue to be assured within a framework of demo
cratically constituted nation states (with the primary role reserved for 
national parliaments).154 Others attempt to relativize the gravity of the 
deficit, pointing to the substantial and significant improvements with regard 
to the role of the European Parliament which have taken place in recent 
years, a trend culminating in several respects in the provisions of the Treaty 
of Amsterdam. They argue that empirically the evidence of a ‘democratic 
deficit’ is much less than it was in the past.155 Another perspective is the 
contention that many assessments of the ‘democratic deficit’ are not 
‘realistic’, in the sense that they do not take into account the likely alterna
tives to decision-making in an increasingly interdependent and global regula
tory environment. Paul Craig, for example, points to the fact that if the EU 
did not exist, then not all matters would return to a ‘default position’ of regu
lation at national level; rather, there would either be incentives to create a 
body such as the EU, or there would be a whole series of multilateral, trilat
eral and bilateral agreements, some of which might be ephemeral and ad hoc, 
others of which might have a degree of permanence. The real contrast, on 
this view, is how issues such as ‘distance’, ‘executive dominance’, ‘trans
parency’ and the like are perceived between these two rival forms of 
international coordination. The conclusion, given examples like Schengen 
and others, can only be that purely international coordination suffers from an 
even worse deficit than that of the EU (as compared with decision-making 
within the purely national context).

Finally, several authors have attempted to apply different conceptions of 
democracy to explain different aspects of the governance of the EU. Joseph 
Weiler employed a seminal analysis some years ago which departed from the 
premise that no single model of democracy will accurately capture, either 
theoretically or pragmatically, the entirety of EU decision-making. He argues

153 See, Hix, ‘Executive Selection in the European Union. Does the Commission President 
Investiture Procedure Reduce the Democratic Deficit?’, 1 EIOP (1997) No. 021; 
http://eiop.or.at/eiop/texte/1997-021a.htm. See, in general, Electing the President o f  the 
European Commission, Trinity Blue Papers in Public Policy: 1 (1995).

154 Gustavsson, ‘Defending the Democratic Deficit’, in A. Weale and M. Nentwich (eds), 
The Political Theory o f European Constitutional Choice (1997). See also, ‘Preserve or 
Abolish the Democratic Deficit?’, in E. Smith (ed.), National Parliaments as Corner
stones o f European Integration (1996). See, in a similar sense, F. Vibert, Europe: A 
Constitution for the Millenium (1995).
Craig, supra note 24, at 34.155
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that there are in practice three modes of governance in operation at the EU 
level: international governance, supranational governance and infranational 
governance.156 There are different notions of democracy which fit these dif
ferent modes of governance and these are, respectively, a consociational 
model of democracy (international governance), a competitive elitist and 
pluralist model of democracy (supranational governance) and a neo-corpo- 
ratist model of democracy (infranational governance). There is, however, no 
consensus as to this analysis, in particular with regard to the question which 
exact model of democracy must be applied to which mode of governance.157 
Paul Craig has introduced the republican version of democracy in the supra
national context and has developed a number of institutional translations in 
that regard.158 Christian Joerges and Ellen Vos have recently discussed a 
more deliberative notion of democracy in the context of an infranational 
mode of governance.159 I have developed more generally the idea of delib
erative democracy in the context of the EU as such, without differentiating in 
an absolute fashion between the different modes of governance which the EU 
unquestionably harbours.160

This then is the general background to the debate on the ‘democratic 
deficit’ at the EU level. I propose to link my further discussion in this context 
to the issues we have been discussing in the two other main parts of this 
course, namely political theory and what happens in the context of other 
international organizations. These issues are the manner in which ‘interests’ 
are ‘represented’ within the institutional configuration of the EU, as a 
supplemental element to parliamentary representation at that level, and how 
such ‘representation’ has evolved over the years (towards ‘civil society’?). In 
addition, in terms of a ‘deeper’ discussion of the putative role for civil soci
ety within the institutional framework of the European Union, I attempt to 
operationalize the discussion by focusing in particular on the topics of access 
to information, as a prerequisite for any effective possibility of participation, 
as well as exploring some more concrete possibilities for the institutionaliza
tion of public interest sector involvement in the multifarious decision-making 
processes of the Union. Both topics are explored in terms of the existing situ
ation (up to and including the Treaty of Amsterdam), as well as a possible 
reform agenda in the not too distant future.

156 See, reference cited supra note 9.
157 See, in particular, Craig, supra note 24, who disagrees with Weiler’s analysis in several 

fundamental respects.
158 See references cited supra and ‘Democracy and Rule-Making within the EC. An Empiri - 

cal and Normative Assessment’, EU  (1997) 105.
159 ‘Transnational Governance Structures and their Legitimacy’, paper presented to Confer

ence on Compliance and Enforcement of European Community Law, Utrecht, 2-3 Octo - 
ber 1997. See too Joerges and Neyer, ‘From Intergovernmental Bargaining to Delibera
tive Political Processes: The Constitutionalization of Comitology’, 3 E U  (1997) 273.

160 D. Curtin, supra note 34.
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B. Theories of European Integration, the Principle of Democracy and 
Interest Representation

The representation of public and private interests plays a key part in the 
functioning of the European Union, although there are substantial differences 
in emphasis on the roles which private interests play to be found in the vari
ous different theories of European integration. As long ago as 1958, Ernst 
Haas (the leading proponent of a neofunctionalist explanation of European 
integration), suggested that the activities of interest groups could partly 
explain the development and functioning of the then European Economic 
Community (EEC).161 Neofunctionalism has been described as embodying a 
pluralist theory of international politics,162 in the sense that it was not based 
on the assumption that the state was a single unified actor; nor did it assume 
that states were the only players on the international stage. The activities of 
(business) interest groups were seen as central to neofunctionalism. First, 
they could form an important means of contact between the rather remote 
central institutions of the EEC and the populations of the Member States. In 
so doing, interest groups could play a key role in legitimizing the decisions 
of the EEC and in relieving the ‘democratic deficit’. 163 Second, in trying to 
take advantage of the opportunities presented by the European common 
market envisaged in the Treaty of Rome, business interest groups, Haas 
suggested, would encourage the progressive transfer of competences from 
the national to the European level.164

This latter functional spillover effect perhaps has some explanatory func
tion in terms of the story of the successful 1992 campaign, the evolution of 
flanking policy areas and the momentum behind monetary union. However, 
it was felt that neofunctionalism did not explain the reality of the Commu
nity’s development prior to that. Moreover, evidence of interest group pres
sure for greater integration was found to be wanting.165 The other kind of 
projected ‘spillover’, namely political, as an account of integration, has 
remained largely spurious. Moreover, organized interest groups did not make 
a crucial contribution to the setting up of a ‘collective decision-making sys
tem’ -  which is what Lindberg later defined as equivalent to political integra
tion.166

161 See further, E. Haas, The Uniting o f Europe: Political, Economic and Social Forces, 
1950-1957 (1958).

162 S. George, Politics and Policy in the European Union (1996) 36.
163 See J. Greenwood, Representing Interests in the European Union (1997), at 1.
164 See further J.R. Richardson, supra note 11, at 244. See also, Kohler-Koch, ‘Organized 

Interests in European Integration: The Evolution of a New Type of Government’, in 
H. Wallace and A. Young, Participation and Policy-Making in the European Union 
(1997) 43.

165 See, S. George, Politics and Policy in the European Union (1996) 36.
166 Lindberg, ‘Political Integration as a Multidimensional Phenomenon Requiring Multivari

ate Measurement’, 24/4 International Organization (1970) 649-731.
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One could not in any meaningful sense regard the role of interest groups 
in the EU context as ‘legitimizing’ the decisions of the EU or indeed of 
‘relieving’ the democratic deficit. The main reason is that interest represen
tation ‘insiders’ in the EU system are given an essentially private admission 
to a privileged discourse about policy. In any event the neofunctionalist 
conception of democracy was an essentially very limited one. This was in 
line with the neofunctionalist view of Community integration as technocratic, 
elite-led gradualism, combined with corporatist style engagement of affected 
interests.167 The neofunctionalist account in effect dismissed the normal 
importance of democratic institutions, on the ground that the increased afflu
ence rendered possible by technocracy would produce the consensus of apa
thy which undermined any active interest or concern for the political pro
cess.168 The very idea of a Parliamentary Assembly within the ECSC was 
not even part of Jean Monnet’s original conception and when he did accept it 
(and carry it over to the subsequent EC) its powers were very limited. 
Monnet thus envisaged the emergence of loyalty to the Community institu
tions ‘developing as a consequence of elite agreements for the functional 
organization of Europe, not as an essential prerequisite to that organiza
tion.’169 The same sense of democracy is to be found in the work of the 
neofunctionalists.

Later accounts of European integration, in particular that of the liberal 
intergovemmentalists, treat integration in state-centred, monistic terms, with 
much less of an independent role ascribed to interest groups. The idea is that 
supranational institutions serve the wishes of national executives and enable 
them to attain policy goals which would be beneficial to all their countries 
and which could not be obtained by independent action. Liberal inter- 
go vemmentalism draws heavily on economic analysis and more specifically 
on public choice theory.170 The latter theory informs the conception of 
democracy which underlies liberal intergovemmentalists. In terms of a 
conception of democracy, it is noteworthy, as Paul Craig puts it, that the 
theory does not address the imperative behind the existence of the European 
Parliament at all; rather, it ‘hovers, rather like Banquo’s ghost, ever present 
in the background’. Being by definition a (ever-increasing) constraint on 
state action at Community level, the European Parliament cannot be rational - 
ized away on a public choice cost-benefit analysis in the same way as a grant 
of power to the Commission and the Court of Justice.

The state-centric view enshrined in liberal intergovemmentalism (and the 
global and domestic arenas in which these are defined) has been challenged

167 Craig, supra note 24, at 8-9.
168 Ibid. , at 10.
169 M. Holland, European Community Integration (1993) 16. Quoted by Craig, supra note 

24, at 8.
170 See further, Craig, supra note 24.
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more recently by those who see the dynamics of integration more in terms of 
multi-level governance and ‘new institutionalist’ explanations.171 While this 
work acknowledges the primary role of states in high politics arenas and their 
control of the integration process through treaties, it places considerable 
emphasis on the autonomous role of supranational institutions, and on the 
dense networks they form with a variety of political actors in exploiting and 
developing the vacuum left by the outline nature of Member State agree
ment.172 Multi-level governance accounts are particularly critical of state- 
centric approaches, stressing inter alia the importance of disaggregating state 
actors and the necessity of taking into account both supranational and 
national arenas. Multi-level governance is thus characterized by ‘co-decision 
making across several tiers of government, ill-defined and shifting spheres of 
competence’. 173 Decision-making competences are thus shared by actors at 
different levels rather than monopolized by state executives. There is some 
discussion of the role which groups and other aggregations of interests can 
perform in this context. One problem has clearly been a lack of comprehen
sive evidence spanning the range of interest domains, and detailed insights 
into the ways in which groups operate as network actors with public 
authority in the European integration process.174 Nevertheless, some detailed 
studies of particular policy areas do provide valuable sources of empirical 
and theoretical study.175

The fact that interest groups are explicitly acknowledged as participants 
in the actual policy-making processes is of significance with regard to the 
conception of democracy at stake. It implies a participatory role within the 
decision-making process for the non-governmental sector (not necessarily 
limited to the non-profit or public interest sector). However, the picture 
which emerges at the European level is of a highly fragmentary and diffuse 
involvement of interest representation, scattered across a wide spectrum of a 
complex and multi-layered institutional framework (institutions, committees, 
agencies, private law standardization bodies). The dialogues which take 
place are on the whole situated behind closed doors and publicity is shunned. 
In this largely informal setting, decision-making typically arises, in the first 
instance, from the relationship between a small number of officials in the 
European Commission and representatives of private interests. The latter

171 See further, Scharpf, ‘Community and Autonomy: Multilevel Policy-Making in the Euro
pean Union’, 1 Journal o f European Public Policy (1994) 219; Jachtenfuchs, ‘Theoretical 
Perspectives on European Governance’, 1 £1/(1995) 115; Marks, Hooghe and Blank, 
‘European Integration Since the 1980’s: State-Centric Versus Multi-Level Governance’, 
34 JCMS (1996) 343.

172 J.R. Richardson, supra note 11, at 253.
173 Marks, Hooghe and Blank, supra note 171, at 26.
174 See, J.R. Richardson, supra note 11, at 270.
175 See, for example, E. Vos, Institutional Frameworks o f Community Health and Safety 

Regulation -  Committees, Agencies and Private Bodies, Ph.D Thesis, EUI, Florence, 
1997 (Oxford, 1998), forthcoming.
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become ‘governing mechanisms’ for the domain in which they are 
involved.176 They have also been termed ‘policy communities’ and more 
recently the term ‘policy network’ has acquired some popularity.177 The 
basic assumption is that the existence of such policy networks, which reflect 
the relative status or power of particular interests in a policy area, influences 
(though does not determine) policy outcomes. In the conception of the EU as 
a multi-level system of governance, public and private actors of the suprana
tional, national and subnational level interact within highly complex 
networks to produce policy.

C. Interest Representation: the Fragmentation of the Consultative 
Function

When the EEC was created in 1958, consultation of interest representation 
was formally concentrated in one body: the Economic and Social Committee 
(hereafter: ESC). Article 4 of the EC Treaty provides that the Council and the 
Commission are assisted by ESC ‘acting in an advisory capacity’. 178 It fol
lows that there is no obligation to act on ESC opinions and the ESC does not 
possess the right of initiative. No mention is made of the European Parlia
ment -  this omission has not changed since the advent (and expansion) of the 
co-decision procedure. Little account was thus taken of the changing institu
tional balance since the Treaty was signed in 1958. Moreover, where it is 
provided that ESC be consulted, then its consultation is restricted to the first 
reading stage and not extended into the second reading phase (pursuant to the 
cooperation and co-decision procedures).

The Treaty of Rome provided ESC with a formal status and consultations 
by the Council and the Commission were compulsory for several policy 
areas (including agricultural policy, transport and social policy). Optional 
consultations on other issues were also provided for, increasing the scope of 
consultation for this body.179 On important issues, added to the treaties over 
the years, such as cultural policy, citizenship or economic and monetary 
union, no compulsory consultation takes place however. A significant excep - 
tion was made in that regard for internal market legislation post 1987 
(including health and safety). In the choice of optional consultation, the ESC 
is strongly dependent on the Council and the Commission and their initiative 
in that regard.180 Practice shows that most optional consultations are gener-

176 J. Greenwood, supra note 163, at 15.
177 See, T. Borzel, ‘What’s So Special About Policy Networks? -  An Exploration of the 

Concept and its Usefulness in Studying European Governance’, 1 European Integration 
Online Papers (1997); http://eiop.or.at/eiop/texte/1997-016a.htm.

178 The TEU added the Committee of the Regions to this paragraph in 1992.
179 Article 198 EC.
180 See further, W. van der Voort, In Search o f a Role. The Economic and Social Committee 

in European Decision-Making (1997), at 78.
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ally requested by the Council and not by the Commission. In recent years, 
ESC has (on the whole unsuccessfully) sought consultation with the 
Commission in the pre-legislative stage, namely prior to the adoption of draft 
legislation. The limited practice developed with regard to own initiative 
opinions, was consolidated in the Maastricht Treaty, enabling the Committee 
to express its views in areas in which it is not consulted (post draft legislation 
stage).

In terms of composition it is noteworthy that ESC is composed of 
national economic and social interests. This was in line with the neofunc
tionalist belief at the start of the integration process that the activity of 
nationally based interest organizations would prevail.181 Article 193 EC 
states that the Committee will consist of ‘representatives of the various cate
gories of economic and social activity, in particular representatives of pro
ducers, farmers, carriers, workers, dealers, craftsmen, professional occupa
tions and representatives of the general public.’ Representativity is thus a 
function of these interests elaborated in the Treaty itself, combined with a 
territorial element (the distribution of seats over the different Member 
States). In practice, the Member States submit the lists of nominees to the 
Council which then, acting unanimously, appoints the members of the 
Committee. There is thus no real mechanism to ensure a balanced representa
tion of different kinds of interests in the Committee as a whole. In practice 
there is much variety in the actors involved at the national level, their respec
tive role and the procedures to be followed in drawing up the double list. 
This problem of ‘representativity’ is exacerbated by the fact that nominees 
are appointed in their personal capacity, without mandatory instructions or an 
explicit accountability relationship with a putative parent organization. 
Moreover, it is to be noted that the core business of the ESC lies partly out
side the area of the main expertise of the primary interest organizations 
(employers and employees).

Any assessment of ESC is necessarily dependent on the perspective cho
sen: either neo-corporatist as the ultimate forum for interest representation, 
or pluralist with the belief that it is a weak arena and at best an additional 
channel of influence. Despite its formal consultative status and the large 
number of policy areas covered, ESC does not enjoy anything close to a 
monopoly of consultation in the vast number of policy areas involved. The 
reason has to do with the multi-level nature of the governance structures 
within the EU, with the result that the current consultative structures which 
are supposed to advise the Commission and the Council are characterized by 
a large degree of fragmentation and differentiation. The EU decision-making 
process, as we have seen, emphasizes multiple decision-making centres and 
multiple levels of activity. Moreover, the pre-proposal phase at the Commis-

181 Ibid , at 133.
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sion is seen by organized interests as a particularly crucial stage of potential 
influence (where they have no formal role to play). The result is that, in prac
tice, organized interests wishing to exert influence at the European level seek 
multiple access channels to the system and have not been prepared to stream
line their efforts via the (marginal) formal role of ESC as laid down in the 
Treaties.

The resultant differentiation and fragmentation of interest representation 
has thus followed two courses. One is the more formal (or ‘institutionalized’) 
course of the new structures which have been created, outside the central 
decision-making institutions and irrespective of the role assigned to ESC, to 
deal with new issues: for example, the Committee of the Regions to deal with 
economic and social cohesion and the ‘Social Dialogue’ between unions and 
employers organizations to deal with the social dimension of the internal 
market. These structures advise the decision-making institutions, produce 
studies, in some cases manage implementation of EC legislation, or seek 
negotiations between employers’ organizations and trade unions. Under the 
terms of the Maastricht Social Agreement, the social partners have even been 
given a regulatory task. This may bear comparison with the regulatory task 
of producing European product and health and safety standards conferred on 
CEN (European Standardization Committee). Furthermore, the ‘comitology’ 
and wider expert committee process are an additional layer involved both in 
the implementation activities of the Commission and the legislative work of 
the Community/Union. This all concerns the more ‘formal’ way in which 
interests are represented in the policy-making process. In addition there is of 
course the reality of the ‘informal’ representation of interests in lobbying 
type activities in and around the major institutional players, which will be 
described below.

The experience with the limited (non-ESC) institutionalization of private 
interests into public policy-making in the context of the EU is that it has not 
led to any greater democratic accountability. Indeed the worry is that it exac
erbates the existing democratic deficit. The most prominent example of a 
type of ‘corporatist governance’ at the EU level is the institutionalization of 
the role of the social partners in the Maastricht Social Protocol.182 By 
declaring that the social partners participating in the social dialogue can 
conclude agreements, the Agreement attached to the Protocol introduces 
some corporatist characteristics into the existing Union decision-taking prac
tice. What we essentially find here is decision-making by a limited number 
of private actors, replacing the public arena to a not insignificant extent. This 
gives rise to the question of the accountability of the social partners, in the

182 See, Obradovic, ‘Prospects for Corporatist Decision-Making in the European Union: The 
Social Policy Agreement’, Journal o f European Public Policy (1995) 261-83 and Falkner, 
‘Corporatist Governance and Europeanization: No Future in the Multi-Level Game?’, 1 
European Integration Online Papers (1997); http://eiop.or.at/eiop/texte/1997-01 la.htm.
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sense that citizens have some control over, or some method of holding 
accountable, those who exercise political power. The basic problem is that 
the power granted to the social partners (a selection of them) by virtue of the 
agreement on social policy is exercised in a way that is largely unaccountable 
to those over whom it is wielded.183

The example of the Social Policy Agreement, although incorporated 
wholesale into the body of the EC Treaty itself by the Treaty of Amsterdam, 
is an isolated example concerning one specific policy area. A more general 
phenomenon relates to the proliferation of ‘committees’ and ‘agencies’ in the 
Community institutional structure. From a legal perspective, committees can 
be classified according to the bindingness of their obligation to consult: 
committees whose consultation is compulsory in the procedure for drafting 
Community legislation and committees whose consultation is not compul
sory. 184 In addition, another classification can be made according to the legal 
basis on which committees have been created: Treaty-based committees, 
committees set up by a Council act and committees set up by a Commission 
act. A third classification can be made on the basis of committee functions: 
policy-making/implementation committees, interest committees and 
scientific committees.

From this brief typology it is apparent that committees perform important 
functions within the EU institutional structure. Scientific committee opinions 
generally form the basis for Community acts whilst other committees possess 
important means to influence the outcome of the decision-making proce
dure.185 In terms of ‘interest representation’ this takes place not only in the 
so-called ‘interest committees’ for specific fields but also more widely in 
scientific committees and others. Advisory committees composed of repre
sentatives of the various social and economic interests concerned in various 
policy areas (for example, foodstuffs, health and safety legislation, 
consumers etc.) have been set up, sometimes referred to as highly technical 
Tittle-ESCs’. More recently, the Commission has created a new kind of 
committee in the environmental field: a general consultative forum 
composed of both socio-economic interests and representatives from regional 
and local authorities:186 it is conceived as ‘a place of consultation and dia
logue’ between such representatives and the Commission. A similar initiative 
has been taken in the field of social policy (the so-called Social Policy 
Forum).

183 See, in general, Obradovic, ‘Accountability of Interest Groups in the Union Law-Making 
Process’, in P. Craig and C. Harlow, Law-making in the European Union (1998), forth
coming. See however, Tegzess, ‘Evenwicht in de Europese Sociale Politiek’, unpublished 
manuscript.

184 See, E. Vos, supra note 175, at 117.
185 Ibid., at 136.
186 Commission Decision of 7 December 1993 on the setting-up of a general consultative 

forum on the environment, OJ L 328/53 (29 December 1993).
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In terms of procedural rules governing the participation öf the interests 
‘represented’ in various committees, these tend to be developed on an ad hoc 
basis, if at all. For example, it can be deduced from the Court’s judgment in 
Technische Universität München that the Commission, in setting up scien
tific committees, must pay adequate attention to the need for the composition 
of such bodies to represent all disciplines relevant to the matter under discus
sion.187 With regard to so-called ‘interest committees’, there are no clear 
rules governing the question of representativity of the interests covered. With 
regard to specialized consultative committees, such as the Consumers 
Consultative Committee, and the Advisory Committee on Foodstuffs, there 
have been problems regarding the selection of interest groups and the exclu
sion of some interested parties from participation. No really specific thinking 
has taken place at the EU level on the way in which interest representation 
should be introduced into decision-making. Even with regard to the highly 
institutionalized role of the social partners in decision-making, no convincing 
objective criteria have been formulated as to how the ‘representativeness’ of 
the participating social partners can be assured. The Commission has to date 
held that it is primarily the social partners’ own responsibility to agree on 
their representativeness, a view strongly contested by both the European 
Parliament and ESC. Daniela Obradovic has made some interesting sugges
tions in that regard concerning possible criteria which could be applied in the 
specific context of actual rule-making by the social partners themselves (in 
particular, capacity to implement and power of mandate).188

However one assesses its past performance, the conclusion is difficult to 
avoid that ESC is destined to enjoy an almost twilight existence both now 
and in the future. The very nature of the multi-level governance structures of 
the EU argue against any concentration of consultative interest representation 
at any one focal point in the policy-making process. Given the fragmented 
and differentiated way in which policy-making occurs in the EU and the need 
for highly specialized input at different stages of the policy-making process 
(including implementation) the concentration of the consultative function in 
one (advisory) forum is not indicated. Moreover, when account is taken of 
the evolving nature of the EU (from economic to political union, however 
gestationary) then the current remit of the ESC is simply too restricted.

D. EU Institutions and Interest Representation: ‘Informal Politics’

The activities of private interest representation groups are on the whole 
focused on the Commission, although recently the European Parliament, the

187 See, E. Vos, supra note 175, at 138.
188 ‘Eligibility of Non-State Actors to Participate in EU Policy Formation’, (unpublished) 

paper for Conference on Non-state Actors and Authority in the Global System, Warwick, 
November 1997.
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Council and even the European Council have been subjected to much more 
intensive attention by private organized interests. With the exception, then, 
of ESC and the specific ‘institutionalized’ examples referred to above, the 
relationships which the institutions maintain with the private interest sector 
are ‘informal’, in the sense that they are not pursuant to any provisions of the 
Treaties themselves. They are ad hoc and discretionary and exist wherever 
there are ‘grey areas’.189 Keith Middlemas has described ‘informal politics’ 
in the following terms:

Players in the informal sector of a system are those who choose to enter out of 
self-interest, who have the will-power and resources to stay in and the capacity to 
make themselves heard in that highly competitive arena. Lack of resources or in
ability to form stable alliances condemns the rest to marginal status or, like small 
companies, to reliance on whatever support they can get at national or regional 
level. There is no democratic bias here.190

Private interest representation in the EU is thus largely characterized by a 
lack of transparency as to who wields what influence with the various institu
tional actors, as well as by fragmentation, given the multi-level nature of 
decision-making. Interest representation, in the context of the European 
Union, has traditionally been largely confined to the economic sphere and is 
policy-related as opposed to polity-related.191 The situation often described 
in the existing literature is one of private and economic interest representa
tion and lobbying, by specialized firms, on so-called Tow politics’ issues.192 
Low politics issues tend to be the less politicized ones and to affect a rela
tively small set of interests. Highly specialized types of interests, such as 
business interest groups, may therefore be ideally placed to enjoy access to 
key public policy decisions which affect them, without having to compete 
with other interests, by virtue of the monopolistic expertise they possess.193 
As Justin Greenwood put it:

the more bargaining chips an interest has in its possession, the greater is the influ
ence it can exert upon public affairs, particularly on issues which do not attract 
widespread public debate.

Low politics issues are, as their name already implies, characterized by a 
relative lack of politicization, a fact that makes the task of exerting influence 
more manageable, but the task of controlling it more difficult. Basically, a 
limited group of participants is involved, which has the opportunity to build 
semi-permanent, and often rather exclusive, relationships based on mutual 
dependencies. The issue of regulating interest representation has largely been

189 Orchestrating Europe. The Informal Politics o f the European Union 1973-1995 (1995).
190 Ibid.
191 See, J. Greenwood, supra note 163 and in general, K. Middlemas, ibid.
192 See, for example, J. Greenwood, supra note 163, at 13.
193 Ibid., at 14.
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the story of (limited) self-regulation, rather than concerns about the openness 
and transparency of EU decision-making. Nor has it involved the creation of 
a level playing field for access to EU decision-making, or the way in which 
the EU engages in dialogue with outside interests.194 It has been suggested 
that the Commission in particular prefers a self-regulatory model (directory/ 
register and voluntary codes of conduct) because it fears that an imposed 
solution would disrupt well-developed patterns of institutional involvement 
by private interests in public policy formulation and implementation.195

However, times are changing, albeit slowly and incrementally. Lobbying 
and ‘policy networks’ used to be a privilege of the (economically) powerful, 
but such methods are increasingly becoming available to the otherwise pow
erless. A relatively new development is the increasing visibility and activity 
of non-producer or non-economic interests at the European level over the 
past decade. According to Justin Greenwood, some 20% of Euro groups are 
now public interest groups and this figure may even be on the low side as it 
does not take into account the groups which were focused on ‘high politics’ 
at the time of the 1996 Inter-Governmental Conference (see below). Public 
interest groups are diverse and multi-faceted. Their perspectives and opera
tions may be local, national, regional or global. Some are issue-oriented or 
task-oriented; others are driven by ideology. Some have a broad public-inter
est perspective; others have a more private, narrow focus. They range from 
small, poorly funded, grassroots entities to large, well supported, profession
ally staffed bodies. Some operate individually; others have formed networks 
to share information and tasks and to enhance their impact. Despite this 
diversity, a higher proportion of such public interest groups have more than 
five staff and a turnover in excess of 100 000 ECU as compared with the 
more numerous business groups.196

Little solid empirical study has yet been undertaken on the position and 
activity of such groups in the EU decision-making process.197 Clearly, this is 
an important strand in an agenda for further research on the topic of civil

194 J. Greenwood, supra note 163, at 88. See however, 1997 Commission database and other 
moves to provide more openness and transparency: see, in general, M. Westlake, 
‘Maastricht, Edinburgh, Amsterdam; the ‘End of the Beginning’, in V. Deckmyn, Open - 
ness and Transparency in the European Union (1998), forthcoming.

195 McLaughlin and Greenwood, ‘The Management of Interest Representation in the EU’, 33 
JCMS (1995) 143. See too ‘An Open and Structured Dialogue Between the Commission 
and Special Interest Groups’, OJ C 63/2 (5 March 1993). See further, with regard to the 
European Parliament, the Galle Report: ‘Proposals for an Enlarged Bureau with a view to 
laying down rules governing the representation of special interest groups at the European 
Parliament’, PE 200.405,fin. (October 1992) and the Ford Report: on interest groups and 
the European Parliament, PE 216.869,fin. (June 1996).

196 J. Greenwood, supra note 163, at 256.
197 But see in general terms, A. Young, ‘Participation and Policy-Making in the European 

Community: Mediating Contending Interests’, paper prepared for ECSA Conference, 
Charleston, SC, 11-14 May 1995 and H. Wallace and A. Young, Participation and Pol - 
icy-Makingin the European Union (1997).



‘Civil Society’ and the EU 247

society and the EU. So too is the question of the conceptual delimitation of 
so-called ‘public interest groups’ as opposed to private interest groups. A 
wide-ranging international research project undertaken under the auspices of 
the Johns Hopkins University provides a convenient starting-point, in terms 
of taking this difficult issue further in the specific context of the European 
Union.

The Johns Hopkins University project helpfully defined the organization 
of (non-profit) interest according to the following five central criteria.198 
First, an organization must be formal in the sense that it is institutionalized to 
some extent (in principle, including legal incorporation, where that is avail
able). Second, it must be private in the sense of non-governmental (institu
tionally separate from government). Third, it must be non-profit distributing 
to the organization’s ‘owners’ or governing board. Fourth, it must be self- 
governing (via internal procedures) and not controlled by outside entities. 
Fifth, it must be voluntary, involving some degree of voluntary participation 
or input. In a recent communication by the Commission on ‘Promoting the 
role of voluntary organizations and foundations in Europe’, it added the 
criteria that voluntary organizations must be ‘active to some degree in the 
public arena and their activity must be aimed, at least in part, at contributing 
to the public good ’.199

It is clear that these criteria distinguish non-profit associations most 
sharply from commercial companies and similar groupings (including coop
eratives and mutual aid societies, trade associations etc.). With regard to 
trade unions and other professional bodies, it may be observed that they exist 
in order to further the economic interests of their members -  effectively to 
ensure that their members reap some kind of financial benefit as a conse
quence of their membership. Political parties and other groups, whose objec
tive is to take over government as opposed to merely trying to influence pol
icy, should probably also be excluded in principle from the definition of 
NGOs for present purposes.

With regard to the elusive notion of ‘public interest’ (public good) a few 
useful distinctions may be considered as illustrative of the fact that it is not 
completely impossible to achieve conceptual delimitation. One useful dis
tinction could be based on the membership requirements of an organization: 
the farther it is from a position where everyone is a potential member of the 
group, the more likely it is to be representing special rather than general 
interests and so could not easily claim to be acting in the ‘public interest’. 
Another distinction could be made on the basis of the benefits the group is 
seeking by its actions: the more a (direct) benefit is divisible and goes to the 
members of an organization whilst being withheld from non-members, the

198 1bid.
199 See, Commission Communication, infra note 222, author’s emphasis.
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closer an organization comes to representing a special rather than a general 
interest. This definition suggests a spectrum of NGOs, ranging from a closed 
membership group working for divisible benefits given to members of the 
group only, to an open membership group working for indivisible benefits, 
with many variations possible in between. Yet, these are just some initial 
thoughts on a complex matter which clearly requires more detailed study. 
The section of this course which dealt with the experience of other interna
tional organizations shows, for example, that other factors need to be 
considered too: whether and how an organization should be interna - 
tional/European; the requirement of representativeness of an organization; 
the requirement of transparency of the organization; the openness of 
membership etc.

From such limited evidence as is available and on the basis of a very pre
liminary analysis of the operation of such ‘public interest’ groups in the EU, 
three features stand out. First, unlike the private sector, public interest groups 
almost never enjoy monopolistic access to Union institutions. Indeed, for 
many public groups, the key issue is precisely to ensure that potentially 
opposing interests do not have monopolistic access to the public affairs 
domains which concern them. There is some evidence that the EU institu
tions are becoming sensitized to this imperative. Second, many public inter
est groups seek to politicize issues, or to build upon their prior politicization 
by public opinion, in order to make them accessible to input from a wide 
range of actors. The politicization of some domains of EU policy-making 
(for example, the environment) predicts multiple players in which no one 
type of interest is likely to predominate. The European Parliament in particu
lar offers public interests the opportunity to exert influence; and the Parlia
ment is busy enhancing its role in this respect.200 Recent increases in the 
Parliament’s power are likely to strengthen the role of public interests in the 
governance system of the EU, although the Parliament is by no means its 
only possible locus. Finally, the public interest sector is not only (selectively) 
policy-oriented but also to a significant extent ‘polity-oriented’ (‘high poli
tics’).

The most recent and widespread example of this was the activity of that 
sector in and around the fringes of the 1996 Intergovernmental Conference. 
The intensification of such activity led to new terminology and new fora be
ing created in the context of the EU. A Forum on ‘Civil Society’ was created 
under the auspices of the European Movement, which hovered on the fringes 
of the formal IGC itself. Despite the fancy name no institutional or formal 
links existed to the IGC itself, although a certain amount of lip-service was 
paid to it by some of the diplomats and other institutional actors. Yet as a

200 See, for example, Kohler-Koch, ‘Organized Interests in the EC and the European Parlia - 
ment’, 1 European Integration Online Papers (1997); http://eiop.or.at/eiop/texte/1997- 
009a.htm.
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consciousness-raising exercise, the activity of the public interest sector in 
and around the IGC was not without some results, at least in the rhetoric. It is 
noteworthy how all of a sudden some of the institutional actors began to 
make reference to the potential of ‘civil society’ to contribute in essential 
ways to the further democratization of the EU. To my knowledge, the run-up 
to the 1996 IGC was the first time that the language and potential of ‘civil 
society’ was recognized in the context of the EU.

Be that as it may, the fact remains that one of the major problems with 
regard to the accountability of interest representation in the EU is the veil of 
secrecy which, on the whole, enshrouds the manner in which such interests 
are represented in the decision-making process. This is a structural problem, 
not only in the context of purely ‘informal politics’ and the informal relation
ships with various institutions and other (national/regional) actors, but also 
where arrangements with interest groups receive a more institutionalized ar
rangement. The activities of committees are, for example, on the whole sub
merged in secrecy. In general, it is unclear how committees operate: rules of 
procedure do not always exist and no publicity is available concerning the 
schedules and agendas of most committees. Similar problems exist with 
regard to agencies and standard-setting bodies, including social policy 
arrangements. The issues raised by the 1992 Sutherland Report were of the 
intermittent flow of useful information, inadequate prior consultation on leg
islative proposals and the absence of information at each stage of the Com
munity’s legislative process. Rules and procedures for formally ensuring the 
transparency of the entire Community legislative process have not come into 
force, although some essentially limited rules going in the direction of more 
ex post facto openness have been adopted (see further, infra).

This brings me to the more structural and general question of the nature 
of the openness of the decision-making procedure at the EU level. This is an 
important topic with regard to interest representation narrowly defined, but 
also more generally regarding the possibilities for much wider citizen partic
ipation in decision-making, above and beyond narrow sectoral and economic 
interests. More ‘deliberative’ democracy requires as an essential preliminary 
that timely and accurate information be available, precisely so that all citi
zens, or their more active peers, are enabled to engage in a public debate as 
to what the ‘public interest’ on specific topics might be. This approach 
departs from the view that there should not necessarily be any monopoliza
tion of ‘interest representation’ and that the politicization of interests may be 
in the ‘public interest’, something which is not fixed exogenously but 
emerges in the deliberative process itself. The contention is that the civil 
society sector can have a crucial role to play in that latter process.
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V. Opening Spaces for Deliberative Democracy at the EU 
Level

A. The Accessibility of Information

1. The Existing Situation: A Non-Fundamental Approach

The topic of transparency, in the sense of the openness of the EU legislative 
process, was until a couple of years ago a virtual non-subject. The term 
‘transparency’ evokes the image of a clear pane of glass through which light 
can shine in an unrestrained fashion. Transparency refers not only to access 
to government-held information by individuals and legislative assemblies 
(both the European Parliament and the national parliaments), but also, more 
widely, to open government as such (the question of opening up meetings, 
rule-making proceedings and governmental deliberations to the public). It is 
essentially with regard to the more limited topic of access to information that 
some improvement has been made over the course of the past few years, 
thanks largely to the operation of the Access Code to Documents for three 
institutions,201 introduced in the aftermath of the Danish ‘no’ to the Treaty of 
Maastricht. Improvements have also been made with regard to the provision 
of information to parliaments (both European and national). Consideration of 
the wider topic of transparency will leave, however, little room for 
complacency, even after the Treaty of Amsterdam will have entered into 
force. The point is that the issue of transparency is vast and complicated at 
the EU level, in keeping with the fact that the decision-making process of the 
EU itself is complicated and multi-level, with no classic division of powers 
as we know it from national political systems. We have to take account not 
only of the fact that the Council, still today, although composed of members 
of the executives of the Member States, is the main legislative power in the 
EU. The confusion as to the nature of the Council’s role is highlighted by the 
reliance placed on its diplomatic function and the fact that its decisions are 
reached pursuant to a process of negotiation and compromise.202 We have to 
recognize that a legislative process taking place behind closed doors is un
likely to command the confidence of parliamentarians and the wider public 
in Member States.

Yet the situation is even more nuanced since, in the vast majority of 
cases, the actual decisions are not really taken at Council level at all, but by a 
whole host of committees which allegedly prepare decision-making by the 
Council. In a significant number of cases, those committees actually take 
important decisions in highly sensitive areas, which are then ‘rubber-

201 See further, in general, Curtin, ‘Betwixt and Between: Democracy and Transparency in 
the Governance of the European Union’, in J.A. Winter et al (eds), Reforming the Treaty 
on European Union -  The Legal Debate (1996) 95.
See further, H. Wallace and F. Hayes, The Council o f Ministers (1997).202
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stamped’ by the Council as ‘A’ points on their agenda. Who are the national 
civil servants on these committees? What is on their agenda? What docu
ments are they discussing? And what decisions are they reaching far away 
from any glare of publicity? However, we need to be even more sophisti
cated in our analysis since, like an onion, there are even more layers of deci - 
sion-making to be uncovered. What about independent organs and agencies 
operating in and around the EU? What decisions are they taking and who is 
controlling them? What about Europol for example, about to get operational 
police powers if Amsterdam enters into force ? What about the Executive 
Committee in the Dublin Convention (in force finally since 1 September 
1997) and the various organs upon which it will confer decision-making 
powers? What about the Executive Committee of Schengen and the organs 
upon which it conferred decision-making powers and the secret decisions 
they have taken over the years ? That happened outside of the Union context 
of course; but now according to the Draft Treaty of Amsterdam, it is to be 
incorporated fully into the Union: yet no list has been published of these 
decisions and the Council has been given the power to ‘translate’ them into 
the Union with no parliamentary control whatsoever.203

Turning away from the Council in its various manifestations, what about 
the Court of Justice? It is currently excluded from the general openness 
requirement in the Draft Treaty of Amsterdam. Yet is it right that we, the 
public, do not known exactly what the United Kingdom Government or the 
Dutch Government or the Council or the Parliament have argued in their 
observations before the Court in individual cases, cases which may neverthe
less have profound implications in various Member States? More broadly, 
why should we not know who sits on various Commission committees 
(mainly concerned with implementing measures), what their agendas are and 
what documents they are discussing or issues they are deciding upon? In 
short, given that this by no means exhaustive list of examples has to do with 
what might be called the basic information of the democratic Rechtsstaat, 
shouldn’t all the information in question be in principle as open and also as 
accessible as possible?

If one had to categorize the current situation regarding accessibility of 
information concerning decision-making processes at the EU level, then one 
could qualify the approach taken thus far as illustrative of a non-fundamental 
approach to the entire topic. This is illustrated not only by the pre- 
Amsterdam history on the topic, but also by the results of the 1996 IGC itself 
in this regard. In practice, openness of the Union as a theme for the inter
governmental conference received two institutional translations. One was the 
provisions on more timely information for national parliaments which I will

203 See further, Curtin, ‘The Schengen Protocol: Attractive Model or Poisoned Chalice?’, in 
C.-D. Ehlermann (ed.), Flexibility in the European Union (1998).
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detail below; and the second was certain provisions on the concrete applica
tion of the principle of access to documents. The main provision on the latter 
is contained in Article 255 TEC (Treaty of the European Community, as 
renumbered by the Draft Treaty of Amsterdam) which, for the first time, 
granted a Treaty-based right to individuals to obtain access to documents 
from three named institutions, namely the European Parliament, the Council 
and the Commission. The fact that this obligation is now stated in the text of 
the Treaty itself is certainly a step forward with regard to the previous status 
quo, where the rather reluctant practice of several institutions was based 
upon a (non-binding) inter-institutional Code of Conduct, implemented sepa
rately by the three institutions in question. This existing status quo certainly 
reflected a non-fundamental approach to the subject, where the issue of 
access to documents was clearly regarded as a matter for the internal rule - 
making of the respective institutions. Through various court (test) cases, in 
particular the Carvel case and the Dutch case (The Netherlands v. Coun
cil)204 the fundamental status of the individual’s right of access to documents 
as a basic civil right was, however, stressed and some evidence of a type of 
‘creeping constitutionalization’ of the issue started to become apparent.205 In 
the Dutch case in particular, the Advocate General explicitly agreed that 
publicity was an inherent right in any democratic system. That said, this pre- 
Amsterdam period was nevertheless marked by considerable problems in 
practice, despite the outcome of such test cases. In particular the Council’s 
attitude was marked by bad grace and little, or grudging, change in the highly 
entrenched culture of secrecy.206

If one moves then to Article 255 TEC (renumbered), it is striking that 
what, from the perspective of democracy, can be considered a very funda
mental matter, the citizen’s right to obtain information on the Union’s deci
sion-making procedures, is regulated in a Title of the EC Treaty which 
contains certain provisions which are ‘common to several institutions’. The 
decision to place it here rather than, for example, in the section dealing with 
citizenship of the Union, or the general principles of the Union, seems to 
have been an attempt to deny the fundamental status of the individual’s right 
to information or to place it anywhere near on a par with, for example, the 
general principles (respect for fundamental rights) laid down in Article 6 
TEC (renumbered, formerly Article F.l). Instead, the implication is still that 
the right of access to documents is a matter for the internal functioning of a 
number of the institutions themselves.

204 Case C-58/94, [1995] ECR.
205 See further, Curtin, in J.A. Winter et al. (eds), supra note 201.
206 See, in particular, the lengthy follow up to the Carvel case and the complaints introduced 

by Tony Bunyan to the Ombudsman about the Council’s behaviour with regard to his 
‘multiple applications’ seeking justice and home affairs decisions and documents.
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One positive feature of the formulation used, however, is that Article 255 
TEC applies not only to Union citizens but much more widely, to ‘any natu
ral or legal person residing or having its registered office in a Member State’. 
The individual’s right of access as expressed in the first paragraph of Article 
255 TEC is however limited in several further (and significant) respects: 
first, the right of access is limited to ‘documents’ rather than the wider and 
more proactive obligation implied by a right of access to ‘information’ which 
would also include access to information contained in electronic form. 
Moreover, it is not clear whether the phrase used covers incoming documents 
to the three named institutions and not only documents of the institution 
itself. Initially in the version of the Draft Treaty produced by the Dutch Pres
idency in May 1997, the wording was very restrictive indeed and stated that 
Article 255 TEC (draft) was limited to documents ‘originating from’ the 
institutions in question. This wording compared poorly with earlier proposals 
that the phrase should rather be the much wider ‘documents held by’ the 
institutions in question. The latter phrase clearly would have covered incom
ing documents to the institutions (i.e. not originating from those institutions); 
but the path of ambiguity on this point has clearly been preferred. It can nev
ertheless be reasonably argued that the phrase which was ultimately included 
in the final text (‘EP, Council and Commission documents’) is capable of 
bearing the construction that it implicitly refers to incoming documents held 
by the institution in question and should not simply be limited to the much 
more restrictive interpretation of documents ‘originating from’ that institu
tion.

Moreover, the argument in favour of a wider interpretation gains some 
support from the wording (and inclusion) of Declaration No. 35 to the TEC. 
This Declaration enables the Member States to request the Council and the 
Commission not to disclose their documents. It specifically states that 
‘Member States will be allowed to request the Commission or the Council 
not to communicate to third parties a document originating from that State 
without its prior agreement’. The underlying premise is that incoming docu
ments are in fact covered by the general principle of paragraph 1, otherwise 
the wording of the Declaration makes no sense whatsoever! If this exception 
(contained in a Declaration added to the Article) to the general principle of 
incoming documents being covered by the access rule is interpreted to cover, 
for example, Member States’ initiatives for legislation under the third pillar 
or, more generally, documents from the Council Presidency held by a par
ticular Member State at a particular moment in time, then its scope would 
significantly restrict the general principle. At the same time, however, the 
text of the Declaration confirms that incoming documents are prima facie 
covered by the general principle of access to documents expressed in para
graph 1 of Article 255 TEC.
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A final significant limitation is the fact already referred to, that the right 
of access is limited to documents of only three named institutions, the Coun
cil, the Commission and the European Parliament. The reason for this critical 
limitation is presumably the fact that only these three institutions signed the 
original Code of Conduct on the individual’s access to documents. Yet this 
fails to take into account not only four other institutions named explicitly in 
the Treaty, namely the Courts (of First Instance and of Justice), the Commit
tee of the Regions, the ESC and the Court of Auditors, but also a whole host 
of other bodies and agencies (for example, EUROPOL, the Trade Mark 
Agency etc.) The Ombudsman conducted an own-initiative inquiry into all 
the institutions and agencies of the Union and he listed and dealt with the 
situation with regard to some fifteen bodies. In addition, the wording chosen 
ignores the situation with regard to (consultative) and (decision-making) 
committees (referred to above).

The point with regard to the follow-up secondary legislation that is meant 
(in the future and pursuant to the co-decision procedure) to implement the 
terms of paragraph 1 of Article 255 TEC (see further, infra), is that this legis
lation will only refer to the position with regard to the three named institu
tions in paragraph 1. In other words, it will not constitute ‘general rules on 
the right of public access to documents held by Community institutions’ 
within the meaning of the Court’s judgment in the Netherlands v. Coun
cil.207 It follows nevertheless from the wording of the Court’s judgment in 
this case, that the other institutions (not covered by paragraph 2 of Article 
255 TEC) have a legal obligation to take appropriate measures to act in 
conformity with the interests of good administration. Inevitably, the risk is 
that such measures will be less far-reaching than those rules decided upon 
pursuant to the co-decision procedure (under paragraph 2 of Article 255 
TEC). As a matter of general principle, it is, however, submitted that all the 
institutions and agencies and other EU bodies should be covered by the gen
eral obligation to provide extensive access to their documents.208 Account 
can be taken of the special rules needed for a certain number of institutions 
because of the nature of their tasks. In particular, one can think in this 
context of special rules for the Court of Justice, European Central Bank etc. 
although I would argue that this special position in certain circumstances 
should not amount to a blanket exception to general access rules, applicable 
in principle to all the institutions and organs and decision-making instances 
of the EU. In that regard, it is often forgotten that even in countries with

207 Case C-58/94, [1995] ECR.
208 On this point see the Ombudsman’s Annual Report for 1996. See also the recently 

adopted decision of 21 March 1997 by the European Environment Agency concerning 
public access to its documents, OJ C 282/5 (18 September 1997) and similar decisions 
adopted respectively by the Committee of the Regions (OJ L 351/70, 23 December 1997) 
and the Economic and Social Committee (OJ L 339/18, 10 December 1997).
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sophisticated freedom of information requirements, it is not standard practice 
to subject internal working documents to access requirements.

Be that as it may, this point will clearly have to be explicitly addressed in 
the follow up secondary legislation to be adopted within two years from the 
date of entry into force of the Treaty of Amsterdam (see paragraph 2 of 
Article 255 TEC). The content of such secondary legislation, which is to be 
adopted pursuant to the co-decision procedure with the European Parliament, 
is not further defined, other than to state that it will deal with ‘general princi
ples and limits on grounds of public or private interests governing this right 
of access’. The use of the word ‘limits’ must refer to the categories of infor
mation to which the citizen shall not have access and the grounds upon 
which such access may be denied. This, then, is the next crucial stage in the 
teasing out of the full implications of the principle of access to documents at 
the EU level. The significant advance with regard to the current situation will 
be the fact that the general principles and limits have to be worked out in 
public, with the European Parliament acting as a co-legislator under the 
revised and simplified co-decision procedure. This represents, of course, a 
vast improvement on the present situation where the exceptions are formu
lated by the respective institutions in accordance with their Rules of Proce
dure, leading to the adoption by a simple majority of the Member States of 
an exception to the right of access for individuals where the institution ‘had 
an interest in the confidentiality of its own proceedings’.

Yet at least one snake still lurks in the undergrowth: paragraph 3 of 
Article 255 TEC states that each of the three institutions in question will 
‘elaborate in its own rules of procedure specific provisions regarding its 
access to documents’. One hopes that this will be interpreted as limited to 
specific procedural rules, given the history of the restrictive rules adopted in 
the past, pursuant to a decision by a simple majority of Member States and 
without any public discussion as to their desirability or otherwise. In any 
event, that provision must be read in the light of an addition to the Article 
detailing specifically the Council’s Rules of Procedure, Article 207(3) TEC 
(as renumbered, formerly Article 151(3) TEC). This Article provides that the 
Council will, in its Rules of Procedure, ‘define the cases in which it is to be 
regarded as acting in its legislative capacity, with a view to allowing greater 
access to documents in those cases, while at the same time preserving the 
effectiveness of its decision-making process’. This crucial issue will in other 
words be dealt with in the Council’s rules of procedure, discussed behind 
closed doors and subject to a simple majority vote! One only has to glance at 
the current annex to the Council’s Rules of Procedure to find evidence of 
how restrictively this mandate can be interpreted. This issue needs to be 
closely monitored and any attempt to restrict the scope of the general princi - 
pie and the follow-up legislation should be immediately challenged.
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On a more positive note, the Treaty of Amsterdam provides that three 
categories of documents shall be made public (active transparency) and these 
relate to the results of votes, explanations of votes and statements in minutes. 
This seems to imply an active obligation on the Council to publish of its own 
accord these categories of documents. The problem remains, however, that 
detailed results of votes in the Council will not allow the voting behaviour of 
individual States to be traced, since many decisions are in practice not taken 
by a formal vote; rather the Presidency states informally that ‘the necessary 
majority is given’. This means that it will still be difficult in practice for the 
national parliaments to hold their ministers accountable for their behaviour at 
the European level, which is crucial for improving the indirect democratic 
legitimacy of the Council as a legislative chamber of the EU. Finally, it is to 
be noted that there is no provision requiring the Council to keep and to pub
lish all the minutes (the procès verbal) of its meetings, analogous to the obli - 
gation imposed on national legislative chambers centuries ago. Rather, the 
established practice is to keep the minutes to a terse, and often singularly un
informative, minimum.

One very positive feature of the Amsterdam Treaty is the fact that the 
third pillar (justice and home affairs) now contains a parallel provision on 
access to documents (Article 41 TEU, as renumbered), applying Article 255 
TEC to the provisions relating to the relevant areas (largely police coopera
tion and criminal law post-Amsterdam).209 This represents a very significant 
opening up of this sensitive area of policy-making where the Council tradi
tionally adopts decisions in secret, without necessarily even informing the 
European Parliament of the content of those decisions and where no formal 
provision is made to publish the decisions actually taken.

The last point I would make with regard to the issue of openness as cur
rently regulated, is that the question of opening up Council meetings to the 
public met with a lot of resistance among the Member States (with the 
exception presumably of Denmark which made a proposal to the IGC in that 
respect). The Council and many Member States argued that it is not possible 
to open up Council meetings, as this would damage the process of negotia
tion and compromise by which Community legislation is reached. If the 
meetings were more open, they felt that the Council would have great diffi - 
culty in reaching decisions at all. I personally have difficulty in taking this 
argument seriously. In any event, where what is being dealt with is of a leg
islative nature, directly affecting the rights and interests of individuals, and 
no longer mere diplomatic conventions, it does not seem acceptable that, in 
the move towards institutionalizing co-decision as the standard procedure for 
Community legislation, we continue to accept that one half of the legislator

209 The ‘second pillar’ (security and foreign affairs) contains a parallel provision as well, 
applying Article 255(a) TEC to provisions in this area: Article 28 TEU (as renumbered).



‘Civil Society’ and the EU 257

meets in total secrecy. The Danish proposal to the 1996 IGC was to the effect 
that the Council debates should be opened up for the first and final readings 
of proposals for legislative acts. It was not a radical suggestion and would to 
a large extent have corresponded to the practice followed in national parlia
ments’ legislative work. It is a pity that it was apparently never seriously 
considered.

With regard to information to be provided to national parliaments, the 
overall aim is the same as individual access to documents: namely, to create 
a climate of accountability and information to offset the growing and dispro
portionate power of the Executive. No binding rule of law should be made by 
the Council without the national parliaments of the Member States having 
been informed in good time, in order to enable each national parliament to 
have the opportunity to express its views on the proposed EU decision in 
question. What emerged from the IGC in this regard was a Protocol ‘on the 
role of national parliaments in the EU’, which states in its Preamble that the 
Conference desires to encourage greater involvement of national parliaments 
in the activities of the EU. Greater involvement transpires to be indirect and 
informal involvement, rather than any right of participation in the decision
making procedure as such. The Protocol essentially focuses on improving the 
access of national parliaments to timely information, with a view to influenc
ing their national governments under whatever national constitutional ar
rangements apply. The idea is that national parliaments which are better 
informed will be encouraged to seek greater involvement in the activities of 
the Union, at least with regard to proposed decisions of a legislative nature.

The Protocol distinguishes between two types of documents: white and 
green papers and communications are to be sent directly to national parlia
ments. This is not a very radical provision and not very divergent from cur
rent practice. Legislative proposals continue to be forwarded indirectly to 
national parliaments via national governments. The real significance of the 
Protocol lies in the provision that Commission proposals must be made 
available in good time, so that national parliaments can actually have the 
possibility of receiving them in time to discuss the content, before their gov
ernment participates in the decision-making procedure. A minimum time 
limit of six weeks is imposed in this regard, between a proposal being made 
available in all languages and the date which it is first placed on a Council 
agenda for decision, with the exception of cases of urgency. The imposition 
of a time limit can potentially significantly improve current practice: it 
imposes clear obligations on the Commission in terms of the translation of 
texts in all languages and also on the Council in terms of premature place
ment on its agenda, before a proper discussion can take place in the national 
context. The wording used is expressed in fairly imperative terms: the ques
tion arises as to whether it imposes an obligation which, if not respected, 
could lead to the annulment of a later adopted act? I believe that, given the
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express and imperative wording of paragraph 3 of the Protocol to the effect 
that ‘a six week period shall elapse subject to exceptions on grounds of 
urgency’, that this result (annulment for failure to respect a procedural condi
tion) cannot be excluded.

Of course, at the end of the day, even this provision is only a modest 
improvement on the current situation. Six weeks after all is not very long, 
certainly not long enough in most countries to enable proper consultation 
with interested groups outside of the parliament and to have a proper public 
debate. Moreover, the time limit in question does not cover the situation at 
all where the Council Presidency presents radically new drafts of Commis
sion proposals and these are placed on the agenda without any information 
necessarily going to national parliaments. Finally, no obligation whatsoever 
is placed on national governments to actually forward the texts received in 
these (timely) circumstances to the national parliament -  one must assume 
that this will depend on national constitutional practice. A more radical and 
more satisfactory rule in terms of information provision would have been to 
oblige the Commission to place its proposed legislation on the Internet in all 
language versions, thus enabling national parliaments and interested citizens 
to access it directly and for the latter to participate more openly in a genuine 
public dialogue, also with the national parliament. Maybe the step from indi
rect transmission via the national government to pro-active Internet access is 
only a matter of time and also changing culture within the EU institutions.

In any event, the next procedural stage concerning access to documents 
(the adoption of secondary legislation) offers an excellent opportunity to 
stress the fundamental nature of that principle at EU level and to leave far- 
behind the idea that this is a matter for the internal and discretionary rule- 
making capacity of EU institutions. Moreover, it also offers a prime opportu
nity to ensure that crucial proactive requirements, for example that all docu
ments covered by an obligation of access be entered on a register open to 
inspection, are imposed on the institutions in question in the implementing 
legislation. That register could, for instance, in an attempt to effectuate a 
more active information policy, be placed on the Internet. Such an active 
approach, which would place the emphasis on the genuinely accessible 
nature of information relating to EU decision-making processes, is also better 
adapted to the multi-level nature of EU governance, rather than an exclusive 
focus on the ‘documents’ of three ‘institutions’. A more subtle and more 
sophisticated approach is needed and for this reason too, the analogies with 
other international organizations are not particularly helpful at this level of 
the debate.
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2. A Reform Agenda -  Drawing Together Some Threads

The brief analysis of the new provisions in the Treaty of Amsterdam has 
shown that although there have been steps forward on the issue of the avail
ability of information about EU decision-making, there has been no 
‘quantum leap’. I am personally convinced that a quantum leap will only be 
made in this context when the link between a passive information obligation 
and an active information obligation becomes categorical. In my view, the 
institutions must be placed under an obligation in the Treaty to actively make 
extensive information available to the public about the decision-making pro
cesses, in all its manifestations. Much information is, after all, not sought by 
interested citizens because they are unaware of its existence. The obligation 
on institutions to make information available to the general public on request 
at the same time entails, in my view, the obligation to make known the 
information they have in their possession. Interested citizens must be able to 
know what public information the institutions possess and where and how it 
can be found. My argument is that it is the task of the institutional actors in 
the formal political process themselves to make this information available 
(and in principle freely available). The role of commercial publishers in this 
regard must clearly also be considered; but here it is a matter more of a sup
plemental role where such publishers charge commercial rates for informa
tion to which some clear added value in terms of information provision is 
present.

However, the raw materials in terms of the basic information itself must 
be provided by the institutions themselves. This should in the first place 
include the establishment of a public register where, as a rule, documents 
that have been received and drawn up by a public authority (including all its 
preparatory instances) must be registered. This would include documents 
which the public authority in question estimates initially to be ‘secret’ or 
‘classified’ (i.e. not falling within the rules on access to documents but under 
one of the specific exceptions to the general rule of openness). Only in this 
way can it be guaranteed that public activities are open to citizens (and their 
representatives) in such a way that they can choose the information they wish 
to obtain, without having to rely on public information services (the informa
tion that public authorities choose to give about their work).

Electronic media mean that it is possible to make such information 
widely available. My view is that we should be exploring ways of moving 
towards the situation where all executive, administrative and legislative (and 
even judicial) authorities within the EU will increasingly be considered 
obliged to put extensive information on the Internet about their tasks, their 
organizational structure, their activities, the agendas for their meetings as 
well as information about the most important documents under discussion in 
that context. If the documents are not directly made accessible via Internet
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then information should be included as to where those documents can be 
obtained. The fact that information is placed on the Internet does not mean 
that that same information should not also be made available through alterna
tive, more traditional, sources as well (on request, by publication). These are 
matters on which work has already commenced and many of the EU institu
tions are putting an ever-increasing amount of material on their respective 
web pages (as well as improving the traditional sources of distribution). On 
the whole, to date the information placed on the web pages of the various 
institutions relates to documents which may already be considered as being 
within the public domain. In other words, the main function to date of putting 
information on the Internet is simply to make such information more speed
ily available and more readily accessible to a wide range of users (for exam
ple, Court judgments, Advocate General opinions, the Draft Treaty of 
Amsterdam once agreed upon etc.). Such material is subsequently published 
elsewhere (generally by the Official Publications Office of the EU and also 
by commercial publishers) and may be obtained on payment of often quite 
hefty sums of money.

The next -  much more radical -  stage is placing on the Internet the entire 
decision-making procedure (including the preparatory instances). Joseph 
Weiler and others have baptized this proposal Lexcalibur -  the European 
public square.210 What they envisage is that each Community decision-mak
ing project intended to result in the eventual adoption of a Community norm 
would have a ‘decisional web site’ on the Internet, within the general 
Lexcalibur ‘Home Page’ which would identify the scope and purpose of the 
legislative or regulatory measure(s); the Community and Member States per
sons or administrative departments or divisions responsible for the process; 
the proposed and actual timetable of the decisional process so that one would 
know its progress at any given moment. Moreover, the idea is that interested 
parties could actually access and view all non-confidential documents which 
form part of the process. Finally, they could ‘under carefully designed proce
dures’ directly submit input into the specific decisional process. I believe that 
this proposal contains much that is valuable, even if various issues need to be 
teased out further as part of an on-going agenda for research. It clearly forms 
part of a medium term agenda, as opposed to a short term one, since it is 
likely to meet with considerable resistance in terms of rendering it opera
tional in a holistic fashion.

Be that as it may, a number of points arise for further consideration and 
the specific proposal of Lexcalibur provides a convenient starting-point for a 
much more active information policy by all Union public authorities. First, 
the reach of this political marketplace ideal should not be too restricted -  I

210 See Weiler, ‘The European Union Belongs to its Citizens: Three Immodest Proposals’, 22 
EL Rev. (1997) 150, 153.
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personally can see no reason why it should only be limited to Community 
decision-making as opposed to the reality of Union decision-making as we 
now know it. By its very nature, however, the ideal of the ‘public square’ is 
of course intrinsically suited to deal with the complex, multi-level and varie
gated nature of Union decision-making. Second, the link with the public reg
ister of documents which has been recommended above as an absolutely 
imperative element of any serious information policy, must be obvious and 
readily accessible. Third, I hesitate at the limitation of access to ‘non-confi- 
dential documents’. The risk is that, contrary to the explicit intention, this 
proviso will be used in practice as a ready means of limiting access to those 
documents which are already in the public domain and which will be pub
lished subsequently in the Official Journal or other official sources. It is cru
cial therefore that a very explicit link is made with the content of passive 
access to documents rules and that much more stringent rules are elaborated 
in the future as to precisely why and what sorts of documents (or parts of 
documents) can be kept secret. This could potentially happen in the context 
of working out the implementing legislation as provided for in the Treaty of 
Amsterdam (see above). At the very least, there is a window of opportunity 
in terms of concrete political progress in that regard in the short term (within 
two years of the signing of the Treaty of Amsterdam).

An additional safeguard is to ensure that citizens or groups can appeal 
against the decision to regard certain documents as ‘confidential’ on the 
Internet and to place them behind so-called ‘fire-walls’, just as they can now 
appeal to the Court of First Instance or the Ombudsman in the event that 
access to certain documents is refused to them, pursuant to a specific written 
request. Finally, with regard to the possibility of interested parties actually 
having input into the decisional process itself, I feel that this should be con
sidered within the framework of a more general interactive communication 
network for political information and participation, serving as a means of 
communication between the citizens and the European political system.211

The danger of a resulting information ‘overload’ is clearly present. 
Already today citizens, groups and national parliaments all experience diffi
culty in sifting the information they receive and evaluating it to know what is 
important and what not and when precisely action, at what level, is required. 
This existing situation will only be exacerbated considerably by any active 
information policy going in the more radical direction of Lexcalibur. In this 
context too I perceive a role for the more specialized issue-oriented NGOs as 
a kind of well informed ‘early-warning’ mechanism, helping to stimulate and 
focus public deliberations on related areas. Precisely how this can be opera
tionalized in practice is a matter for further research and empirical study. At

211 See too, Nentwich, ‘Opportunity Structures for Citizens Participation: the Case of the 
European U nion’, European In tegration Online Papers (1997); 
http://eiop.ac.at/eiop/texte/! 996-001 .htm.

http://eiop.ac.at/eiop/texte/
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the same time, the special position of parliaments regarding access to infor
mation on the political process should not be neglected. Further considera
tion needs to be given to the question if and how certain ‘confidential’ 
information should nonetheless be made available to parliaments (both 
national and European) and whether their role in the deliberative process 
requires specific additional safeguards. This is an important strand in a fur
ther research agenda.

Providing a greatly improved system of information is therefore only to 
be considered the first step of a much larger project. It would serve as the 
basis for a system that allows widespread participation in policy-making 
processes through the mechanisms of interactive dialogue between the Union 
institutions and interested private actors. Digital networks potentially trans
form the way we create, exchange and access information. It is this transfor
mation of social dialogue which can be of such significance to democratic 
theory. It allows individuals to access the deliberative process as active 
participants rather than as mere passive receivers of messages. It also 
enhances the ability of individuals to access relevant information that may be 
crucial for will-formation purposes. Moreover, it may well prove to be a 
unique opportunity for deliberation by citizens and interest groups, beyond 
the traditional frontiers of the nation state, without the burden of high entry 
costs for either individual citizens or public interest groups.212 Of course, the 
assumption cannot be made that individual citizens interested in participating 
in this fashion all necessarily have access to the requisite hardware in order 
to have a voice in this fashion. Clearly, the provision of easy access to 
computer hardware in public areas such as libraries, community halls and 
even public kiosks (Portugal and the Netherlands) need to be stimulated at 
the national and local level, possibly with some EC funding. In addition, the 
‘active’ citizens per se, the issue-orientated NGOs, can also have a pivotal 
role to play in the context of the more widespread dissemination and filtering 
of information with the aim of assuring more concrete possibilities for politi
cal participation in the deliberative process itself (see further, infra).

The challenge is to de-mystify and move to the public domain delibera
tions on variegated issues of policy-making, of real and fundamental concern 
to the citizens of the Member States of the European Union. It is in this broad 
context that the ‘opening’ of space for deliberative democracy described in a 
very preliminary fashion in this course can potentially have an instrumental 
and dynamic role to play. This is not, however, meant to exclude from the 
agenda, in terms of improving political participation of citizens in the policy
making process, necessary amendments to the formal political institutions 
and the further refinement of the principle of ‘institutional balance’, as

212 See too, Working Paper, Certain Rectangular Problems o f European Integration, Vol. I.
European Parliament, DG for Research.
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stressed for example in the republican approach to solving the democratic 
deficit. More accessible information and the corollary of more effective 
social dialogue on the policy processes is not conceived as a substitute for 
the formal governance structures, but rather as a means of complementing 
and reinforcing it in a truly dynamic ‘bottom-up’ and ‘top-down’ interaction.

B. Civil Society Participation in Decision-Making

1. The Existing Situation: Indirect and Limited Citizen Participation

We now come quite naturally to the question of institutional structure. How 
can we best organize the EU institutions and agencies etc. which are respon
sible for making decisions affecting the public interest? How can they be 
structured to ensure that the debate is carried on in as informed a manner as 
possible? How can they be organized so that citizens may actually participate 
in setting the agenda and contributing to, or controlling, the policy-making 
process (as opposed to actually taking the decisions)? These and other ques
tions relating to the institutional balance between executive dominated struc
tures, the organs of a parliamentary democracy and a more directly participa
tory democracy need to be teased out in the context of the reform of EU insti
tutions and decision-making methods. Many related issues were discussed 
and concrete suggestions made for reform and adaptation on the occasion of 
the 1996 Inter-Governmental Conference, although, as is well known, little 
alteration took place in practice to the existing institutional balance, with two 
exceptions. First, the fact is that, with the Treaty of Amsterdam, the co-deci
sion procedure, which involves the European Parliament in a much more 
dynamic way than other decision-making processes, has moved much closer 
to centre-stage, in the sense of being considered as the future standard proce
dure. Second, the fact that the Commission President is now approved by the 
European Parliament can be regarded as having introduced more democratic 
legitimacy into its selection processes.

‘Transparency, democracy and efficiency’ were, however, supposed to be 
the leading catchwords of the institutional amendment process, but the real 
gains were moderate with no innovative thinking as to how existing multi
level decision-making structures could be made more genuinely transparent 
and accessible to more citizen involvement. I do not intend to examine fur
ther here what I term the more classical themes of institutional reform, an 
exercise that has been undertaken at length and comprehensively by oth
ers.213 I wish rather, for the (limited) purpose of this course, to focus more or 
less exclusively on the possible ways in which more (direct or indirect) 
citizen participation could be operationalized within the given (or marginally

213 See, for example, de Burca, ‘The Quest for Legitimacy in the European Union’, 59 MLR 
(1996)349.
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modified) ‘top down’ institutional structure. This is a subject which has 
barely even begun to be discussed at the EU level. The only exception in this 
regard has been with regard to ‘transparency’ of decision-making and related 
information. As I have shown above, this discussion has to date been meagre 
and has focused, in any event, more or less exclusively on the question of 
access to documents by individuals ex post facto and the availability of 
information to parliaments as general themes, without examining its relation
ship to the specificity and complexity of the decision-making process, with 
multiple actors and its operation in practice. Moreover, it has not even 
touched upon the structural reality of the lack of transparency and the oppor
tunity for interest monopolization of the informal political process, nor the 
position of the more formalized but opaque actors such as committees and 
agencies and the role of interest representation in that regard.

Access to information is clearly only one side of the coin and one that has 
been scrutinized in the previous section. The other side of the coin is the 
question of subjecting participation by informal actors in the policy processes 
to rules and procedures. It seems to me that this can be done in one of two 
ways. First, by means of providing for formal institutional participation by 
‘interest groups’ (as widely defined) in the policy-making and polity-build
ing process. This could take the form of an amendment (and widening of the 
scope) of the existing ESC or creating a novel forum such as an ‘associative 
parliament’ or formalized ‘Civil Society forum’. This is the route essentially 
discussed, albeit in modified form, in the context of other international orga
nizations (in particular that of the United Nations). It may also take the form 
of more incidental procedural mechanisms such as provisions for citizen’s 
initiatives’ or referenda on specific policy initiatives. Second, the alternative, 
more procedural route may be preferred. This involves subjecting participa
tion by all kinds of groups to detailed procedural rules (a kind of specifically 
adapted US-style Administrative Procedures Act), thus facilitating interven
tion by such groups in the policy process, as well as their access to the debate 
at specific moments. In any event, such a move could only increase the 
transparency of interest groups’ participation over the existing status quo. 
Both these routes could form part of a further agenda for research and their 
respective merits and demerits will be discussed below, albeit in a very pre
liminary and cursory fashion.

Before looking to the future, and what can easily be qualified as more 
utopian options, given the current political deadlock on sensitive issues of 
institutional reform, I would like briefly to summarize the merits and demer
its of the current situation, with regard to effective citizen participation in the 
policy-making (and polity-building) process as opposed to lobbying as an 
essentially rent-seeking activity. Only indirect and non-binding, largely 
informal opportunity structures for citizen participation have been imple
mented so far. A direct opportunity structure for citizen participation would
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be the possibility of a direct, popular (legislative) initiative, or a European
wide referenda process etc. and clearly no direct agenda-setting tools exist at 
present. Yet nor do indirect agenda-setting tools clearly exist either: there is 
no mechanism enabling, for example, a citizen’s initiative to be submitted for 
consideration to the legislative power of the EU (the Council and the Euro
pean Parliament, depending on the precise decision-making procedure appli
cable in a given case). What do exist are essentially indirect, informal and 
largely non-binding mechanisms which are centered on action or inaction by 
one of the main institutional players.

For example, with regard to the Commission, the links which there are, 
are largely in the ‘informal’ sphere and are not in principle designed primar
ily with a view to involving citizens in the policy-making process as such, 
but rather to broaden its own information resources prior to the initiation of 
formal legislative initiatives or infringement proceedings. This is the case 
with regard to ‘consultation’ with interest groups or commercial lobbyists 
with an interest in a subject-area being considered for regulation. Likewise, 
this point is underlined by the Commission’s handling of direct complaints 
from citizens and groups of citizens that a Member State has adopted mea
sures or practices contrary to Community legislation and the fact that it is 
under no legal obligation whatsoever to pursue the route of administrative 
complaint or judicial action. The overall strategy of the Commission is to 
distinguish implicitly between citizens in general and ‘experts’ (professional 
or academic) in the sense that only the latter are entitled to (informal) legisla
tive involvement. The former, the citizens, are merely informed ex post facto 
about the outcomes of that process. That said, the Commission is trying, 
under the aegis of the catchword ‘transparency’, to explore ways of increas
ing public debate at a very early stage in the policy process. Thus we find 
increasing reliance placed on white or green papers on which reactions are 
encouraged by any interested parties. The Treaty of Amsterdam provided, for 
example, that henceforth they will be sent directly to national parliaments for 
discussion. Moreover, we find in recent years increasing reliance placed on 
the policy-preparation tools of ‘hearings’ or ‘information seminars’, although 
participants have tended on the whole to be restricted to the expert level in 
practice.214

If we turn our attention to the European Parliament we find a not dissimi
lar position, albeit with some potentially significant nuances. Here too, the 
Parliament’s role has been as a mediator and it has performed this function 
by organizing public hearings on policy-related topics, not only with the 
‘experts’, but also more broadly with the so-called ‘public interest’ sector. A 
significant new initiative in the context of polity building was the hearings it 
held with ‘civil society’ both before and after the IGC Conference, in order

214 See further, Westlake, supra note 194.
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to discuss the possible content of the European Parliament’s input as well as 
the ultimate results obtained. In that context there was certainly much more 
recognition than had previously been the case of the potentially crucial role 
which a dynamic and involved civil society could play in the further democ
ratization process of the European Union. Yet the citizen involvement in 
question has remained within the confines of informal and indirect participa
tion. Similarly, mechanisms such as the citizens’ right to petition the Euro
pean Parliament (granted by Treaty provision in the Maastricht Treaty) must 
also be qualified as indirect, since the Parliament enjoys discretion over the 
manner in which it deals with the content of the petition.215 In any event the 
right to petition is restricted in its scope, enabling individuals to employ it 
only where it refers to matters which ‘affect him or her directly’. This 
implies the defence of an individual’s rights and interests as opposed to the 
possibility that it be employed for the wider purposes of citizen participation 
in the political process as such. Similar considerations apply when one 
considers the tasks of the Ombudsman, which essentially relate to dealing 
with specific instances of maladministration by Union institutions or bodies. 
The role of the Ombudsman as an ‘opportunity structure’ for political partic
ipation is clearly rather limited, although this does not mean that if an as
sertive approach is taken vis-à-vis the institutions, in particular with regard to 
their information policies, his role will necessarily have negligible results in 
practice for the citizens of the Union.

More generally, with regard to the European Parliament, it is true that, 
with the incremental increase in its powers over recent years, we have wit
nessed a veritable explosion of interest and attention by lobbyists and interest 
groups (both commercial and public interest) in the Parliament’s own role in 
the policy process and the possibility of exerting influence over its input. 
Some authors even speak of a new kind of ‘legitimacy’ for the European 
Parliament as a result. However, the fact remains that such participation 
remains indirect, informal and suffers from transparency problems similar to 
those of the Commission (although probably less acute, given the more 
‘open’ committee and plenary process). The overall strength of the European 
Parliament lies, in the final analysis, in providing a public arena of debate 
and political discussion in which different political and social currents and 
actors can identify their positions and interests.

The Council and COREPER form part of the same informal politics 
network already referred to in the context of the Commission and the Euro - 
pean Parliament. With regard to the role of ESC in the policy process, 
enough has been said above to substantiate the point that its role may be 
formal (in the sense of subject to Treaty rules) and direct, but it is often

215 On the right to petition see further, Marias, ‘The Right to Petition the European Parlia
ment after Maastricht’, 19 EL Rev. (1994) 169.
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circumvented and its opinions are advisory only. In terms of an opportunity 
structure for political participation by broader groups of citizens, it remains 
very limited in its current design and operation.

Finally we may briefly turn to the Court of Justice and the Court of First 
Instance to discover the position with regard to citizen (and group) access to 
justice. The question of access to justice for interested parties as a possibility 
of controlling the political process, but also of ex post facto political partici
pation, is crucial and is the next step after information availability and 
(institutional) participation in the process itself. It is a vast topic and one 
which is only included here in a very summary fashion for reasons of space. 
It covers the question of class actions for certain kinds of cases, as well as 
rights of intervention for those representing the public interest, as opposed to 
individual interests. The current access to justice provisions, in particular the 
standing requirements of Article 230 TEC (as renumbered by the Treaty of 
Amsterdam; old number Article 173 EC) are very restrictive. The Courts’ 
current interpretation of Article 173 EC disallows actions brought in the gen
eral interest and requires quite systematically what the Americans call an 
individuated administrative act by which an individual is directly affected.216 
The development of this case-law is perhaps not so surprising given the 
wording of Article 173 (renumbered Article 230, TEC) and more importantly 
the times in which it was developed. The times were those of an exclusively 
economic community where economic interests were at stake. In such 
circumstances the imposition of such strict standing rules appeared to be 
quite reasonable.

Times have changed however: since the Single European Act of 1987, the 
Community has significant environmental powers and by virtue of the 
Amsterdam Treaty, the Union has new powers in the fields inter alia of 
immigration, asylum and criminal law matters as well as police cooperation. 
It is sometimes not appreciated just how far-reaching these new powers are. 
Take the so-called third pillar: here we now find that Europol can be 
conferred with operational police powers and that the Union basically has the 
power to pass what amount to harmonization directives, pretty much across 
the whole spectrum of criminal law. These are examples of (new) areas 
where the wider public interest is clearly present. A consequential need for 
public interest representation before the Courts cries out to be recognized. In 
the Courts of Justice and of First Instance, group interventions are rare and 
largely the preserve of the privileged applicants: in other words, the Member 
States and the Commission (and, more exceptionally, the European Parlia
ment). This means that the Court is very reliant for public interest representa
tion on these privileged applicants. The dominant position of Member States

216 See further, Harlow, ‘Towards a Theory of Access for the European Court of Justice’, 12 
YEL (1993)213.
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in the Courts’ procedure reflects an old-fashioned and undemocratic equation 
of government with public interest.217 Similar reasoning applies to the 
Commission and I do not perceive the Commission’s practice in intervening 
in cases before the Court as synonymous with a ‘public interest’ role.

There is empirical evidence that wider rights of access to the Court are 
beginning to be demanded. Public interest groups are already knocking at the 
Courts’ door -  once the Amsterdam Treaty enters into force with its new 
chapter on immigration and asylum, the Schengen arrangements are incorpo
rated into the Union and the significant new police cooperation provisions 
take effect, the knocking will become louder and more persistent. Many 
modem courts feel able to allow intervention freely and interventions by 
interest groups are particularly a feature of constitutional courts, a role that 
the Court of Justice at any rate certainly sees itself as fulfilling. For the 
Courts of Justice and of First Instance, of their own accord (without waiting 
for an explicit Treaty amendment), to open their doors to public interest rep
resentation would both enhance their standing and help in reducing the 
democratic deficit in the Union. They could reinterpret the locus standi 
requirement in Article 230 TEC (173 EC) in the light of changed circum
stances to admit a limited right to bring class actions in the public interest 
with regard to certain policy areas and at the same time loosen up their 
requirements as to interventions in pending cases, in order to enable effective 
group participation and representation of the public interest in litigation.

2. A Reform Agenda -  Drawing Together Some Threads

It is apparent that there is a preliminary question of conceptual definition to 
address with regard to a reform agenda. Are we only talking about finding a 
more formalized role for ‘interest representation’ in the more classic sense of 
the term, albeit widened to include those non-commercial groups which pur
port to defend some facet of a more general public interest? Or are we going 
towards a position where in addition to a more formal institutionalized role 
for ‘interest representation’ we defend a role for those who defend wider citi
zen interests as opposed to special commercial interests? And if we are in 
favour of the latter how do we define such groups and what role do we 
envisage for them within the institutional structure of the European Union? 
The starting point for further inquiry is probably that there is room for both 
approaches, side by side and that they can complement and supplement one 
another.

One can perceive a considerable evolution in thinking over the years at 
the level of the European Union, concerning the role and function of non
governmental organizations (non-profit associations). When the issue was

217 See, Harlow, ibid.
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first raised in the EC context in the mid-1980s the perspective was squarely 
that of the internal market.218 The essentially limited economic understand
ing of those times was epitomized by the following statement of Commis
sioner Christopherson during the European Parliament debate on a report and 
resolution on non-profit making associations:

It is appropriate to note that, by its very nature as an ‘economic community’, any 
EC initiative must necessarily emphasize the economic dimension. Whilst scien
tific associations are, by extension, of importance to economic activity, the status 
of cultural, educational and other associations cannot be considered as a matter of 
great concern.

The same perspective informed subsequent initiatives such as the Commis
sion’s multi-annual programme of work for cooperatives, mutual societies, 
associations and foundations219 and the ill-fated Proposal for a Council 
Regulation on the statute for a European association.220 Already in 1986 the 
European Parliament distinguished three problem areas: the fact that where 
national non-profit associations seek to extend their activities beyond 
national frontiers, either their legal capacity is not recognized or else it is 
subject to the restricted status of ‘foreign associations’ (according to host 
Member State legislation); the fact that if associations set up establishments 
in various Member States, the legislation may differ considerably from that 
of the country in which they have their head office and their capacity to bring 
proceedings may well not be recognized; and, finally, the fact that there is no 
proper legal framework enabling national associations wishing to form a fed
eration at Community level to do so, nor a framework enabling the estab
lishment of genuinely Community-level associations. These problems arise 
both from widely diverging national legislation governing the legal status of 
(national) associations, as well as from the absence of any framework what
soever governing the establishment of Community-level associations.

In this latter context it may be recalled that the question of the recognition 
of the legal personality of ‘international’ associations has had a long and 
tedious history which was only relatively recently resolved under the aus
pices of the Council of Europe.221 Even the European Convention on the

218 Thus the European Parliament in 1986 adopted a resolution on non-profit-making asso - 
ciations in the European Communities requesting the Commission to draw up a proposal 
for a regulation incorporating a Community-wide statute for associations covering the 
requirements of associations operating in more than one Member State and national asso
ciations wishing to act in concert at European level: OJ C 99/205 (13 March 1987).

219 COM(91) 273 final, 5 March 1992.
220 OJ C 99/1 (21 April 1992) and see amended proposal for a Council regulation (EEC) on 

the statute for a European association, OJ C 236/1 (31 August 1993). The amended pro
posals are still before the Council awaiting the formulation of a common position.

221 The first efforts at drafting a convention on the legal status of international associations 
would appear to date from 1910 and the First World Congress on International Associa
tions. Since then the Institute of International Law also developed a draft convention
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recognition of the legal personality of international non-governmental orga
nizations (which has not been signed/ratified by all EU Member States) is of 
fairly limited application, due to the fact that no harmonization of the 
national legislation of the participating States has taken place. The limited 
solution followed in the Convention, is that those ‘international associations’ 
to which it applies still come within the legislation of the country in which 
they have their head office. It does not establish a proper legal framework 
facilitating the setting up of associations as such at the International/ 
European level.

It follows that at least two questions require further detailed consideration 
with regard to a future reform agenda: first, the necessity for and scope of 
harmonizing national legislation governing the legal (and tax and other?) 
status of (non-profit) associations222 and second, the adoption of a Union 
legal instrument on the recognition of the legal personality of European-level 
associations or non-governmental organizations. In the latter context, it has 
not yet proved possible to adopt a regulation along similar lines to the one 
regulating the European Economic Interest Grouping as adapted to the spe
cific nature of non-profit making associations.223 The problem with the 
original draft regulation on the statute for a European association was that, in 
line with the one on the European company statute, it aimed to put associa
tions and foundations on an equal footing with the private sector for their 
transnational activities in the internal market. The Commission has recently 
indicated that it is preparing to give the matter renewed attention224 and the 
European Parliament continues to insist on the importance of defining the 
legal status of non-profit associations.225

However, the debate within the EU has in any event moved on in a dual 
sense: the NGO sector is no longer viewed through exclusively economic 
spectacles nor is the parameter of the debate confined to the question of the 
legal status in particular of European-level associations. Rather the debate 
itself has moved, since 1986, towards a nascent recognition of the potential 
role of non-profit associations in the democratization process itself and not 
merely as a corollary of moves to establish an internal Community mar-

(1923) and also work was undertaken and texts proposed under the auspices of the United 
Nations (1949), UNESCO (1959) and the F AO (1960).

222 A recent Commission Communication on Promoting the Role of Voluntary Organizations 
and Foundations in Europe contains some useful empirical data in that respect: COM(97) 
241 final, 6 June 1997.

223 Regulation No. 2137/85 of 25 July 1985 on the European Economic Interest Grouping, 
O J1985 L.

224 Commission Communication, supra note 222.
225 See, European Parliament Report on participation of citizens and social players in the 

Union’s institutional system, 29 October 1996 and Resolution, OJ C 20/35 (10 December 
1996).
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ket.226 A recent Commission Communication put the matter succinctly in the 
following terms:

There is no doubt that voluntary organizations and foundations make a profound 
and indispensable contribution to the democratic life of Europe... Their contribu
tion to the effectiveness with which representative democracy functions should 
not... be underestimated. Above all, they now play an essential part as intermedi
aries in the exchange of information and opinion between governments and citi
zens, providing citizens with the means with which they may critically examine 
government actions or proposals, and public authorities in their turn with expert 
advice, guidance on popular views, and essential feedback on the effects of their 
policies.

The Commission does not itself seem to have come much further, in terms of 
ideas as to how such rhetoric might best be operationalized within the unique 
institutional configuration of the EU. At present, it is content to attempt to 
trace more precisely the empirical parameters of the sector and to put its 
faith, in the short term at any rate, in maintaining and further developing 
what it terms ‘dialogue and partnership’.227 The latter is said to consist of ‘a 
continuous exchange of information and points of view by establishing sys
tematic and regular dialogue and consultation with the sector’; it seems to 
have in mind both informal consultation and more institutionalized and spe - 
cialized variants, such as the experimental European Social Policy Forum, 
possibly extended to other policy sectors, as well as putting more emphasis 
on the funding angle (new budgetary line etc.). More genuinely innovative 
thinking on the subject has however, not surprisingly perhaps, come from the 
sector itself, especially in the context of submissions to the 1996 IGC. As the 
Commission itself put it:

Voluntary organizations are asking for their work ... to be recognized; they are no 
longer satisfied with a single lobbying role, but are asking to be consulted sys
tematically and regularly by Community bodies on all matters and on all decisions 
which might affect the work they do, and how they do it and their efforts to 
achieve their objectives.

The first possible strand of a reform agenda is the creation offormal methods 
of participation for citizens and interest groups in the institutional system. 
This may take two forms: either the creation of new (or adapted) institutional 
fora, such as an ‘associative parliament’ or a ‘civil society forum’ (both 
wider than representatives of socio-economic interests) or alternatively pur
suing the less ‘top-heavy’ route of creating procedural mechanisms granting 
citizens and groups direct ‘opportunity structures’ for political participation

226 See some brief remarks to this effect in the Commission Communication on voluntary 
associations and foundations, supra note 222. See also, European Parliament ibid, and the 
Report of the Reflection Group to the IGC.

227 See Commission Communication, supra note 222.
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in the policy-making and polity-building process (viz. right of legislative ini
tiative, referenda etc.). With regard to the first option, one possibility is 
clearly to reform the existing ESC both in terms of participating groups and 
in terms of involvement in the policy-making process. It has been suggested 
in this regard that what might be envisaged is transforming the ESC into a 
type of ‘associative parliament’, a result which, it is argued, could be 
achieved without a radical change in the system of interest representation.228 
The advantage of this option is perceived to be that it would enable the 
Commission, the European Parliament and the Council to consult as many 
interests as possible. In other words, the whole range of interests requiring 
representation in the EU would be gathered in one easily accessible forum 
and presumably, via a system of (elaborate) institutional links with the main 
institutional actors, the provision of information by such interests would be 
subject to more transparency. At the same time, the risk of monopolization or 
‘hijacking’ by powerful commercial groups would presumably be 
considerably reduced. In addition, the idea behind such a forum is 
presumably also that it would increase the possibilities for an accessible and 
timely public debate on policy issues as they arise for consideration in the 
EU political process, thereby stimulating both the deliberative process and 
social dialogue.

When it comes to such a formal institutional route for ‘interest representa
tion’, the crucial point seems to be to widen its definition in the context of 
institutionalized fora such as the ESC (and Committee of the Regions?). 
There would seem to be no reason to adopt an exclusionary approach, but 
rather to accept that a very wide spectrum of interests, varying from trade 
unions, specific interest commercial groups, charities, single issue (public) 
interest groups, local authorities etc. should all have a possible input into 
deliberation about various policy options and that there should be a place for 
that in the institutional structure of the EU. In addition, there are fora such as 
the Committee of the Regions and the national parliaments229 and they all 
complement one another. Clearly this topic needs further detailed study 
before a definitive evaluation could possibly be made. Yet my preliminary 
reaction is a sceptical one and I doubt that this formal institutional route is 
indeed a fruitful one to follow.

This scepticism is largely informed by the reality of policy-making within 
the EU and in particular the complex and multi-level nature of decision
making in practice, as it has been referred to in previous sections of this 
course. The EU system of governance is simply too diffuse and too frag
mented to support the analysis that the creation of an elaborate interest- 
driven ‘talking shop’ will effectively introduce more transparency and more

228 See, W. van der Voort, supra note 180, at 255. This idea has not been worked out at all 
either by him or, to my knowledge, elsewhere.

229 See Protocol on the role of national parliaments in the Treaty of Amsterdam.
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deliberation or more consideration of the ‘public interest’ into the policy
making process. The risk, it seems to me, is the same as is currently the case 
with the ESC, namely that such a formal institutional forum will enjoy no 
exclusivity in practice, with regard to interest representation in the Union at 
the various (multi-level) loci, where the real decisions are actually taken, but 
rather that the domain of ‘informal politics’ will remain as thriving and as 
opaque as ever. Such an approach would essentially follow the line adopted 
in other international organizations, in particular the United Nations and the 
Council of Europe, with some nuances. It would enable an open debate to 
take place in a distinct forum (with the linked widening of its existing remit); 
but the role of the ESC would remain consultative in nature and its opinions 
would be advisory to the main institutional actors. At this stage in the debate 
I perceive this to be a very limited (and ineffectual) way forward in a polity 
which is characterized by such fragmentation at all levels and such a devel
oped system of ‘informal politics’. Moreover, why introduce another layer of 
(advisory) opinions into an already overloaded institutional structure? Very 
similar reasons, it seems to me, led to the premature demise of the French 
proposal to the 1996 IGC to create a type of (consultative) European Senate 
composed of national parliamentarians and to give this new institution a for
mal place in the decision-making process of the Union.

A better way to get to grips with the reality of substantial areas of 
bureaucratic policy-making (committees, agencies etc.) may instead be to 
explore the idea of codifying and developing the detailed regulation of the 
participation of interested parties (both the profit and non-profit sectors), by 
way of an Administrative Procedure Act, which would impose stringent 
requirements on the administration in terms of a procedural law of rule-mak
ing, public participation and high levels of judicial review. This is the route 
suggested by authors such as Paul Craig, Christian Joerges and Ellen Vos of 
laying down a body of American-style procedural rules governing the partic
ipation of interest groups and other interested parties in the policy-making 
process.230 The idea seems to be that pluralist participation in the formal 
decision-making process would increase democracy within the Union; it is 
moreover premised on a procedural notion of the ‘common good/public 
interest’ which would be the outcome of fair procedures. A model akin to a 
notice and comment provision similar to the one which operates in the US 
through the Administrative Procedure Act 1946, is the most concrete idea to 
have been mooted and one that has been given some limited ad hoc use in 
practice (on the Commission’s initiative231).

However, the tension is between a discretionary system (the existing one) 
where the emphasis is put on bureaucratic accommodation rather than legal

230 See too, Shapiro, ‘Codification of Administrative Law: The US and the Union’, 2 E U  
(1996) 26.

231 See, ‘Increased transparency in the work of the Commission’, OJ C 63/8 (5 March 1993).
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right and the introduction of a much more formal procedural framework, 
within which participation can be exercised, which would entail a consider
able expansion of existing locus standi rules both in terms of input into the 
process and control ex post facto. There is certainly a lot to be said in favour 
of the latter option, which would at the same time increase both participation 
rights as such as well as the possibility of legal challenge to the resulting 
rules. A demanding procedural law could include provisions on notice of 
intended rule-making, opportunity for comment, organization of public hear
ings, access to information relevant to the proposed activity and, in the final 
analysis, reasoned decisions explaining inter alia why a certain course of 
action has been preferred after due consideration of all the different points of 
view expressed. In addition, such procedural law would include detailed pro
visions on facilitating judicial review of the decisions actually taken. The fur
ther exploration of possible parameters and specific procedural avenues cer
tainly bears study as part of a sustained agenda for research. Interestingly, the 
route of procedural rules as an avenue to enhance public participation is 
being actively considered at present in the context of the United Nations and 
environmental decision-making in particular and may even herald the begin
ning of a new approach in the context of that international organization.232

Both the above options are in line with the idea of a more deliberative 
way of arriving at decisions after all possible viewpoints have been weighed, 
but ultimately it is the responsibility of the formal political actors to choose 
among the different conceptions of the public interest presented. They are 
both also in line with a more pluralist view of decision-making processes 
whereby the pre-political preferences of interest groups are fixed exoge
nously in advance. The model of deliberative democracy which has been the 
departure point of this course and for the specific analysis of a putative role 
for ‘civil society’ in the EU’ stresses above all that ‘spaces’ should be 
created which would enable a proper public discourse and social dialogue to 
take place and that institutional mechanisms should be established which 
would enable feed-back to the formal political institutions. It at no stage and 
in no way recommends, or even seriously entertains, the possible replace
ment of the current system of parliamentary democracy, imperfect though it 
may well be. Moreover, what is not being discussed in this reform context, 
and rightly so in my view, is the prospect of giving the non-state sector (or 
any new institution) real decision-making powers, enabling it as it were to 
take the place of the Union legislator. This is effectively the model that has 
been chosen in the field of social policy referred to above and it is open to a 
number of objections from the point of view of healthy checks and balances 
in a constitutional system. Any role for the non-governmental sector is

232 See, Economic and Social Council, Committee on Environmental Policy, Consolidated 
Draft o f the Convention on Access to Environmental Information and Public Participa tion 
in Environmental Decision-Making, 28 August 1997, restricted circulation.



‘Civil Society’ and the EU 275

inspired by the belief that the non-governmental sector has a crucial role to 
play in stimulating public deliberation on issues of concern to the general 
public and that role can not only considerably invigorate the institutions of 
representative democracy, but also offset, to some extent at least, the reality 
of excessive bureaucratic domination. This perspective does not exclude the 
profit-making sector which should also be enabled to participate openly in a 
public debate with its points of view. What is crucial, however, to this per
spective of introducing more spaces for deliberative democracy, is that 
access to the debate is open and transparent and that there is no (or reduced) 
monopolization of influence behind closed doors. That is why the issue of 
effectuating more transparency in the decision-making processes is such a 
crucial one and has been dwelt upon in such detail in this course.

However, a deliberative approach to democracy does seem to go further 
in its pro-active emphasis put on the informed and enlightened citizenry and 
its ‘bottom up’ role in the formal political process than the approach sug
gested by an exclusively limited, procedural avenue, in terms of participation 
rights for ‘interest groups’ (both commercial and non-commercial). The role 
which ‘civil society’ (in the sense of the public interest, non-governmental 
sector) can and should play in the formal political process was the perspec
tive which informed many of the innovative suggestions contained in the 
‘Round Table’ draft constitution (Verfassungsentwurf) of the GDR of Spring 
1990. A more active role for civil society was seen as one way of contribut
ing to the reconciliation of democracy and bureaucratic domination. In the 
words of Howard Caygill and Alan Scott:

The same conditions which bring about bureaucratic domination have also created 
an educated public capable, at least potentially, of checking bureaucratic deci
sions. The aim is to create the conditions under which citizens have sufficient 
information to adopt rational and responsible positions and not act on the basis of 
ill-informed and emotional responses. In this way the debate in Germany has 
envisaged, and attempts to fashion, a new constitutional subject: the informed and 
responsible citizens initiative. In this light the political party, with its disciplinary 
rather than discursive structure, is no longer viewed as the only, or as an ade
quate, organized expression of the will of the citizens.233

The voluntary or non-governmental sector perceives its own role in the per
spective of strengthening a sense of citizenship and providing a means for its 
expression at the European level. It is well known that for many people, 
membership of a non-governmental organization provides a vital means 
through which they can express their sense of citizenship and demonstrate an 
active concern for fellow citizens and society at large. In the context of the 
EU, the proposals that were put on the IGC table by representatives of civil

233 ‘The Subject of the Constitution: The Debate in Germany, 1989 and After’, in R. 
Bellamy, V. Bufacchi and D. Castiglione (eds), Democracy and Constitutional Culture in 
the Union o f Europe (1995) 3, 12. Author’s emphasis.
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society were squarely linked to the citizenship issue. Euro Citizen Action 
Service (ECAS), an independent international non-profit association whose 
members are over 300 NGOs which promote civil liberties, culture, health 
and social welfare has the explicit aim of strengthening the voice of volun
tary sector associations within the EU. In detailed submissions on ‘Giving 
Substance to Citizens’ Europe in a Revised Treaty’ it proposed recognition 
of the right to associate in the Treaty itself (both to create associations or 
foundations with other persons resident or established within the Union and 
to participate in existing associations), as well as the imposition of an 
obligation on the Council to adopt ‘measures to provide associations with an 
appropriate legal framework for the expression of the specifically European 
aspirations of civil society’. In addition there was a (vague) provision to the 
effect that the EC institutions ‘will provide information and consultation to 
create associations and contribute towards the development of a European 
forum for associations’. The significance of such proposals is, however, not 
so much in the actual wording proposed (supported, incidentally, by various 
other representatives of the voluntary sector itself in their own submissions 
to the IGC as well as by the so-called Civil Society Forum established by the 
European Movement) but rather the spirit in which it was made and the fact 
that it signaled a new direction, in terms of operationalizing a role for the 
voluntary sector at the EU level. That new direction is the creation of a 
European space for citizens and their associations.

The German Round Table Draft Constitution offers inspiration as to a 
possible way to take this issue much further, in terms of constitutional 
recognition of the putative role of such ‘civil society’ associations in formal 
politics. The leading edge of constitutional thinking in this regard extends the 
right of associations embodied in liberal constitutions into a right for associ
ations. This is a radical and significant difference and one that arguably 
accords with the philosophy of creating more ‘spaces’ for deliberative 
democracy in an overall constitutional context. The Round Table draft pro
poses three pivotal constitutional provisions. First, constitutional recognition 
of the unique role of associations: ‘associations concerned with public busi
ness, and thereby influencing public opinion (citizens’ movements), enjoy 
the special protection of the constitution as bearers of free societal formation, 
criticism and control’; second, the right of participation of associations and 
movements (right to present their demands to parliamentary committees and 
to have them treated in an objective fashion, plus a right of access to infor
mation); third, associations are effectively given a democratic constitutional 
form (freedom of the associations is guaranteed and their right to determine 
their internal organization with the caveat that it must accord with demo
cratic principles).

Sceptics will immediately point to the difficult question of conceptual 
delimitation: how does one even begin to define ‘associations concerned with
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public business/citizens movements’ fit for the task of being ‘bearers of free 
societal formation, criticism and control’? Surely, they will argue, this is an 
impossible, wild goose-chasing exercise? The various different parts of this 
course (political theory, international organizations and the European Union) 
have all given ample evidence of the fact that nothing close to a universally 
agreed definition exists of what exactly is meant by a non-governmental 
organization, or one of the many other synonyms often used interchangeably 
with this term (viz. associations, interest groups, voluntary organizations and 
foundations, civil society etc.). Rather, what has emerged is a veritable ter
minological jungle. Depending on who uses the multifarious terms they may, 
or may not, include bodies such as trade unions, trade associations, profes
sional societies etc. In many cases it is not what a particular approach 
includes that is as significant as what is effectively excluded and why. Yet 
this does not mean that the exercise of delimitation is entirely and conclu
sively impossible. In terms of beginning the exercise of selecting what fea
tures are required to be shared (to varying degrees) by such organizations, 
inspiration can be sought in the context of work done by other international 
organizations, as well as with regard to the ambit of the so-called ‘voluntary’ 
or ‘third sector’ in particular. In section IV, sub-section D, I have already 
discussed in a preliminary fashion certain criteria which could serve in the 
pursuit of serious conceptual delimitation. Further work is clearly required.

The pursuit of a broadly based, participatory ‘citizen movement’ 
approach is further complicated by the manner in which it could possibly 
receive an institutional translation in the context of the EU. Several possible 
routes can in any event be envisaged in a preliminary fashion. The ‘formal’ 
consultative role could be developed either in the context of an amended and 
expanded ESC/Committee of the Regions structure, broadening the base of 
representation to cover the non-profit sector much more widely than is cur
rently the case. The scepticism expressed earlier vis-à-vis this formal institu
tional (ESC) route does not extend, however, to ‘polity-building’ as such. In 
this constitutional context I believe that it is certainly worth exploring the 
viability and possible institutional configuration of a type of ‘constituent 
assembly’ which could be given a formal role to play in the Treaty revision 
process as such. This idea has been around for some time and enjoys quite 
some support, although the precise institutional implications have, to my 
knowledge never been explored in a detailed fashion. In any event it seems to 
me that such a direct and formal ‘high politics’ forum, composed broadly of 
the representatives of ‘civil society’ drawn from across the Union, and with 
the power to debate, propose initiatives etc. to the formal governmental 
conference and finally actually to approve the results, deserves detailed fur
ther exploration.

The role and place of certain instruments of direct democracy in the EU 
system, complementary to the existing (or modified system of checks and



278 Deirdre M. Curtin

balances), certainly bears detailed further study as part of an agenda for 
research.234 One could envisage in this context not only the possibility of 
holding referenda at defining constitutional moments but also the possibility 
that other important questions (established in advance via formal rules; for 
example, own resources, major treaties with third countries etc.) be treated 
the same way as the constitutional reform process itself. In addition the pos
sibility of giving citizens the chance to control the European legislature 
directly has been mooted, in particular via the mechanism of a European- 
wide referendum launched by a European-wide qualifying popular initiative 
with the aim of cancelling a legislative instrument already adopted. Inspira
tion might well be sought on more technical questions such as the necessary 
threshold of votes etc. from federal systems with well developed systems of 
direct democracy (for example the Swiss system). In this way, a direct input 
into the formal political process is permitted. Such options could be 
developed in conjunction with the Administrative Procedure Act referred to 
above.

The leading edge of (German) constitutional reform recognizes the poten
tial of what it terms the ‘informed and responsible citizens initiative’. How 
much more appropriate is this seed for the future, in the context of the 
excessive bureaucratic domination in the EU political system? Precisely in 
this context, the issue of the status and role of associations and citizens’ 
movements could be so crucial in terms of the operationalization of active 
citizen participation in some form or another. A variant in terms of a formal 
‘opportunity structure’ for citizen participation, albeit a mixed indirect and 
direct one, is to provide an agenda-setting possibility for civil society in the 
form of a citizen policy-making initiative. Michael Nentwich has, for exam
ple, suggested an indirect popular initiative, namely the submission of a 
voters’ petition to both chambers of the European legislature, the Council 
and the European Parliament, who would then have six to nine months to 
enact the proposal. If they fail to do so the idea would be that a ‘European
wide facultative referendum’ would be held on the initiative in question. The 
idea is further that submission of a petition would in the first place have to 
satisfy fairly stringent locus standi requirements: a double requirement or 
threshold, namely 3 or 4% of the total number of European voters (or of the 
ballots cast in the previous European election) and second, the same propor
tion of voters in at least five states.235 In the context of the debate on German 
constitutional reform it is noteworthy that not dissimilar proposals were 
mooted for inclusion in the revised German Constitution for a United 
Germany.

234 See Cohen and Sandel, ‘Directly Deliberative Polyarchy’, 3 E U  (1997) 313.
235 See too, J. Weiler’s not dissimilar proposal for a Legislative Ballot coinciding with elec

tions to the European Parliament enabling the electorate to vote on legislative measures, 
in Certain Rectangular Problems o f European Integration, supra note 212, at 28.
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VI. Conclusion

This course has ranged widely and attempted to grapple with difficult issues 
of political theory, international relations and international organizations and 
more specifically the institutional law of the European Union. The chosen 
perspective has been ‘civil society’ and in particular the theory of delibera
tive democracy and it has sought to apply that perspective in the final analy
sis in the context of the institutional configuration of the European Union. 
Some ‘reasonable men’, in George Bernard Shaw’s usage, may well view the 
effort as tendentious and empirically unproven. So be it. Their stance is an 
inherently static one, and their inclination is to dig in their heels at the 
prospect of the unknown and the unproven. Their thinking is naturally in line 
with the world as they find it. It is, however, in the context of a progressive, 
forward-thinking democratization dynamic that this course has sought to 
make a contribution and to stimulate debate about prospective further devel
opment. It does not -  and did not aim to -  present a blueprint of precise, 
detailed, institutional innovations, but rather seeks to discover the possible 
parameters of the debate and to proffer some potential ways forward, with 
the clear caveat that more detailed study of precise points is required at a 
later stage.

The ‘civil society’/citizen association perspective necessarily implies a 
‘bottom up’ approach to the construction of a European Union closer to the 
people and less obviously as excessively bureaucratically dominated as is 
presently the case. The emergence of civil society at the European level, even 
if still very much in its infancy, is potentially a significant factor in the 
construction ‘from below’ of a public sphere worth its name. The start of 
self-constitution is after all the realization that participatory democracy has to 
grow ‘bottom up’ from groups of people dedicated to the disinterested search 
for the public interest of society. By definition, governments or bureaucrats 
cannot impose these democratic transformations top down. At the same time, 
it is, however, vital that the top down structures and powers recognize the 
vitality and significance of emergent civil society and seek ways in which 
some form of institutionalization can take place in the long run. The fusion in 
some fashion of the formal political structures and the more ‘informal’ polit
ical actors can lead ultimately to a more aware and demanding ‘public’ and 
ultimately not only to more accountability, inter alia at the level of EU deci
sion-making but, potentially, to the evolution of a more civic-minded value- 
driven demos at the European level.

The model of democratic citizen participation which is advocated here is 
one which requires broad public participation in a deliberative decision-mak
ing process, arriving at a ‘common good’. It can most easily be distinguished 
from a pluralist model of decision-making (private interests bargaining with 
one another over how to maximize their own interests), an elitist model of
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decision-making and a synoptic model of decision-making (exchange of data 
by professionals and application of pre-set scientific rules to determine the 
optimal decision).236 More difficulty is experienced in distinguishing the 
civic republican approach, with its emphasis on the creation and implementa
tion of the common good of the community and the inculcation of civic 
virtue in participants.

This course does not, however, proffer a ‘bottom up’ approach to citizen 
participation in isolation from institutional and ‘top down’ realities, which is 
where the civic republican emphasis lies (at least in the context of the EU). 
The perspective is rather that participation from the bottom takes place 
within and through the framework of a governance structure which facilitates 
a discursive process. Like those who advocate a more civic republican 
approach to democracy, I accept the need to strengthen those institutions 
which deliberate on the ‘common good’ as well as a role for the principle of 
institutional balance.237 The distinction is perhaps that the deliberative 
democracy approach is more critical, in the final analysis, of the manner in 
which the various institutions can and do facilitate the discursive process and 
moreover the manner in which they eschew the primacy of private interests 
imfavour of a common good (for example, in the EU institutional context, 
the Commission’s right of legislative initiative, the role played by the Court 
of Justice in that regard etc.238). Moreover, in the deliberative democracy 
approach, the political role of ‘public interest’ groups is seen as crucial to the 
fleshing out of a substantive common good/public interest by the institutions. 
In order to influence policy, public opinion needs to be aroused and chan
nelled: the task of the ‘citizen association’ sector is the repoliticization of 
issues which otherwise would be reduced to technical considerations, in 
order to improve the prospects of (bureaucratic) agreement. In many ways, 
modem associations take over the role which Hannah Arendt envisaged for 
‘councils’ which, in her analysis, were ‘spaces of freedom’ -  an Öffent
lichkeit rather than an organizational form -  within which politics, in the 
sense of public debate grounded neither in dogma nor hidebound by private 
interest, is again possible.

236 See Diver, ‘Policy-Making Paradigms in Administrative Law’, 95 Harv. L. Rev. (1981) 
393.

237 See, in particular articles cited by Craig, supra note 24.
238 See further, Craig, ‘Democracy and Rule-Making.. .’, supra note 158.
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I. Introduction

Throughout Europe, more and more attention is being focused on the impact 
of the integration process upon our formerly national systems of private law. 
The quite extraordinary growth rate in academic work exploring ever new 
and often theoretically fascinating aspects of the interaction between 
Community law or European legal policy on the one hand and national legal 
systems on the other, contrasts strikingly, however, with the so far seemingly 
marginal impact of European legislation on what is commonly understood to 
represent the core of ‘private’ law. Equally, the jurisprudence of the Euro
pean Court of Justice (ECJ) has to date left only subtle and sometimes hardly 
visible traces on national systems of private law.

This paper will not attempt to give an overview of all the relevant legal 
events, nor a comprehensive account of the academic comments upon them.1 
Instead, it concerns itself with the elaboration of a specific theoretical, 
namely ‘constitutionalist’ perspective which makes use of the analytical tools 
and normative perspectives which more general studies of the Europeaniza
tion of regulatory policies have developed, and then applies them to the field 
of private law.2 This approach, however, entails well-known risks. Cross- 
references must at times remain sketchy and thus difficult to understand; 
practical suggestions based on the analytical concepts and normative 
considerations employed often remain quite abstract. To point out such risks, 
however, is to assert that they are worth taking.

In a first section, a series of current controversial perceptions, policy or 
other prescriptive statements on the Europeanization process will be summa
rized and grouped in three categories. A subsequent evaluation of the three 
groups, however, lends support to one of the major contentions of this essay: 
namely that any analysis neglecting the ‘constitutionalist’ dimensions of the

1 For a brief summary of relevant legislative acts and the jurisprudence of the ECJ cf. W. 
Kilian, Europäisches Wirtschaftsrecht (1996), at 317-24, which includes a rich bibliogra
phy; for a less topical but very useful overview, cf. also Hondius, ‘Towards a European 
Civil Code. General Introduction’, in A.T.S. Hartkamp et al. (eds), Towards a European 
Civil Code (1994) 1-18; Müller-Graff, ‘Private Law Unification by Means other than of 
Unification’, ibid., 19-36; among the more recent initiatives the proposal of the European 
Parliament and Council for a Directive on the sale of consumer goods and associated 
guarantees, OJ C 307/1996, 8 and the first editorial comment on a private law issue in 34 
CML Rep. (1997) 207-12 stands out; cf. the preparatory Greenbook on consumer 
guarantees, COM (93) 509 final of 15 November 1993; Hondius, ‘Kaufen ohne Risiko: 
Der Europäische Richtlinienentwurf zum Verbraucherkauf und zur Verbrauchergarantie’,
5 Zeitschrift fü r Europäisches Privatrecht (1997) 130-40; Schlechtriem, ‘Verbraucher
kaufverträge -  ein neuer Richtlinienentwurf, 52 Juristen Zeitung (1997) 441-6; also cf. 
the extremely critical Kircher, ‘Zum Vorschlag für eine Richtlinie über den Verbrauchs- 
güterkauf und Garantien’, 30 Zeitschrift für Rechtspolitik (1997) 290-4.

2 Readers will therefore find many references to materials and analyses outside the usual 
scope of essays on private law; references to the author’s own previous work are not sug - 
gesting its importance: their objective is rather to unburden the present text.
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Europeanization process is reductionist and therefore inadequate, and that 
this holds true for the most widely held views on the Europeanization of 
private law, albeit for very different reasons. The first category comprises all 
those private law scholars who simply equate ‘Europeanization’ with the 
substitution for national private law of European-wide applicable rules and 
principles; the second, a significant school (at least in Germany), interprets 
the supremacy of European law as establishing the primacy of Europe’s 
‘economic law’ over all ‘politicized’ national law. The third grouping 
comprises those various positions which defend ‘national’ private law on the 
basis of its supposedly superior normative quality.

All of these approaches draw upon their own specific theoretical, 
methodological, historical and empirical assumptions. For reasons of limited 
space, these various background agendas will not be described in any detail. 
Instead, they will be confronted by way of an alternative approach. Based 
upon an analytical conceptualization of the EU as a ‘multi-level system of 
governance’, which is borrowed from political science, the normative 
perspectives of this approach are inspired by legal theories of deliberative 
democracy and by the ongoing search for a new European constitutionalism. 
This programme can and should be read as a critique of current conceptual
izations which lay emphasis upon the non-legal basis of our private laws or 
upon their underlying ‘national’ specificity, ' Volksgeist’ or ‘moralité'. 
Instead, it focuses upon the problem of legitimacy within private law and 
private governance, as perceived by constitutionalist legal theories.

This is a drama in three acts and the third section attempts to illustrate the 
implications of an application of this normative theory and analytical 
approach to three concrete examples. These case studies all seek to take up 
different aspects of our more abstract deliberations. A close reading will 
reveal that the three analyses are not just different in length but also in their 
theoretical concerns; whereas Joerges’s main preoccupation is with the 
‘disintegration’ of national private law from its traditional institutional 
‘environments’, Furrer focuses on the interplay of national, European and 
international legal sources and Gerstenberg underlines the detection of 
elusive ‘universal’ legal principles. These variations, although indicative of 
differences in outlook, remain nevertheless complementary; each of the 
authors acknowledges the importance of the others’ concerns; readers will 
hopefully find the remaining tensions productive rather than confusing.
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II. False Dichotomies, Reductionist Perceptions and the 
Constitutional Dimensions of the Europeanization 
Process

As indicated, this section deals with current positions and controversies. It 
does not seek to present a comprehensive overview, but instead aims to 
introduce a specific interpretative framework which will be more fully elabo
rated in the following sections. This framework is specifically designed to 
enable the identification and exploration of the ‘constitutional’ dimensions of 
the Europeanization process. A discussion of these issues, or so it is 
suggested, is indispensable to an adequate understanding of the fundamental 
importance of the changes which private law is currently undergoing due to 
the impact of European integration.

A. The Autonomy of National Private Law and the Neglect of European
Law

To many observers, the suggestion that the process of European integration 
has affected the constitutional dimensions and importance of private law may 
seem exaggerated, counter-intuitive or at best purely academic. To date, most 
‘European’ private law commentators operate with the assumption that their 
field comprises, and is at the same time restricted to, ‘traditional core areas’ 
such as ‘contracts, torts, property, inheritance or family law’,3 with inheri
tance and family law falling in the domain of private international law and 
thus remaining outside the ambitions of private law harmonization. If such 
definitions are accepted, one might declare the importance of ‘European 
private law’ to be marginal, or alternatively, question the relevance of private 
law to the process of European integration.

And indeed, not only the Community legislator, but also the notoriously 
activist ECJ have proved to be extremely cautious in their approach to the 
traditional realms of private law.4 It is only in the field of consumer protec-

3 Reimann, ‘American Private Law and European Legal Unification -  Can the United 
States be a Model’, 3 Maastricht Journal o f European and Comparative Law (1996) 217 - 
34, at 219; cf. Collins, ‘European Private Law and the Cultural Identity of States’, 3 
European Review o f Private Law (1995) 353-65, at 354.

4 Cf. the observations in Caruso, ‘The Missing View of the Cathedral: The Private Law 
Paradigm of European Legal Integration’, 3 ELJ (1997) 3-32. A telling example is pro
vided by the ECJ’s reluctance to invoke the four freedoms of European primary law as a 
yardstick against which rules and principles of private law are to be measured and justi - 
fied. For recent accounts of this especially intense debate in Germany cf. E. Steindorff, 
EG-Vertrag und Privatrecht (1996), at 277-302; Wilmowsky, ‘EG-Freiheiten und Ver- 
tragsrecht’, 51 Juristen Zeitung (1996) 590-6; Reich, ‘A European Constitution for Citi - 
zens: Reflections on the Rethinking of Union and Community Law’, 3 ELJ (1997) 131 - 
64.
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tion that the Community has an impressive record;5 and such activity might 
in fact be read as confirmation that Europe has only marginal importance in 
the ‘core areas’ of private law.6

But is the fact that the ‘core areas’ of private law have rarely been 
directly touched by Europe at all significant? Even if one refuses to take 
Community activities in the field of consumer protection seriously, one 
cannot deny that they do affect the realm of private ordering, the legal mean
ing of autonomy and liability, and the balance between self-responsibility 
and paternalism. In all these respects, consumer protection measures form 
part of the institutional frameworks of markets. They (co)determine what it 
means to be a ‘market citizen’. Once one begins to pay attention to these, the 
‘regulatory’ functions of European legislation, their fundamental impact 
upon private law is immediately recognisable. The entire institutional 
framework of the European economy has been affected by Community legis
lation and its implementation. European integration has, as Majone puts it,7 
contributed to the transformation of the ‘positive’ (Keynesian, welfare) state 
with its emphasis upon redistributive policies and the discretionary manage
ment of aggregate demand, into the much leaner ‘regulatory’ state with its 
alternative focus upon the promotion of privatization, liberalization, welfare 
reform, deregulation strategies; all the while tailoring its ‘juridification’ of 
economy and social forces to these objectives. These new strategies have 
deeply affected the basic orientation of our legal systems as well as individ
ual legal fields. Here, one needs only to consider such areas as competition 
law; company law; insurance law; banking and capital market law; intellec
tual property rights and the broad areas of social regulation (product safety 
law, safety at work law, environmental law).

Private lawyers may still insist that all of these developments occur 
outside their own field. What they can no longer convincingly deny, 
however, is that it is ‘Europe’ and no longer national legislation or the 
Member States which determine the extent of the ‘private’ and the mode of 
its regulation. Equally, however, my discomfort with such reductionist

5 For references supra note 1 and for a more systematic account N. Reich, Europäisches 
Verbraucherschutzrecht (3rd ed., 1996); see also Joerges and Brüggemeier, 
‘Europäisierung des Vertrags- und Haftungsrechts’, in P.-C. Müller-Graff (ed.), Gemein
sames Privatrecht in der Europäischen Gemeinschaft (1993), at 233 et seq. (2nd ed., 
1998, forthcoming).

6 In Germany, consumer protection measures through special legislation have been 
regarded as threatening the systematic unity and coherence of private law and, probably to 
the surprise of common law lawyers, have been criticized as a legislative usurpation of 
law-making powers; for a historical account of the German debate on
‘Sondergesetzgebung’ cf. Joerges, ‘Die Wissenschaft vom Privatrecht und der National
staat’, in D. Simon (ed.), Rechtswissenschaft in der Bonner Republik (1994) 311-63, at 
345-51 with references.
Majone, ‘From the Positive to the Regulatory State: Causes and Consequences of 
Changes in the Mode of Governance’, 17 J.Publ.Pol. (1997) 139-67; cf. G. Majone, 
Regulating Europe (1996), at 265-301.
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perceptions is based upon one further observation. Whereas the ‘traditional 
core areas’ of private law may have retained their familiar grammar, the 
institutional frameworks of the private economy and all concomitant regula
tory activities have been ‘Europeanized’; a fact which has radically altered 
the overall legal (and normative) environment in which private law operates. 
Even where private law appears to have preserved its ‘national’ characteris
tics, the Europeanization process has replaced its former institutional envi
ronment. It is this discrepancy between the apparent survival of private law 
institutions and the erosion and renewal of their social function which the 
analysis of the EU as a multi-level system of governance is able to capture.8 
It should be underlined that these observations by no means advocate a 
‘publicization’ of private law or its equation with interventionist Welfare 
State models. On the contrary, they are perfectly compatible with the 
‘proceduralization’ of law in the post-interventionist era and even with 
current privatization movements. What they assert is that the delineation of 
the realms of private and public governance requires political choices and 
that deliberate options in favour of private governance structures do not 
imply the derogation of constitutional rights and commitments.

B. Supranational Private Law as Europe’s ‘Economic Constitution’

Whereas the European Community’s economic and social regulatory frame
work forms part of a limited supranational -  albeit non-state based -  
autonomous legal order, national private law remains embedded in the 
comprehensive -  albeit diverse -  legal orders of constitutional nation-states. 
This discrepancy implies a paradox, if not a normative scandal. European 
law, through the supremacy both of the economic freedoms guaranteed by 
primary law and of the many regulatory provisions found in its secondary 
legislation, has established legal frameworks which not only regulate the 
operation of markets and the activities of ‘market citizens’; but which also 
claim primacy over and independence from the legal systems of national 
states, within which citizens are supposed to ‘govern’ themselves through the 
exercise of their constitutionally guaranteed (political) rights. Nowhere has 
this problem been more explicitly dealt with than in the German ordo-liberal 
tradition with its interpretation of the European (formerly: Economic) 
Community as an economic legal order of constitutional validity.9

8 Cf. sections III. A. and IV. (annexes A. and B.) infra.
9 This school of thought has affinities to, but should not be equated with, the type of argu - 

ment followers of an economic and social choice analysis would favour; cf. recently, van 
den Bergh, ‘Subsidiarity as an Economic Demarcation Principle and the Emergence of 
European Private Law’, Typescript Utrecht/Hamburg (1997); see also, id., ‘Wer schützt 
die europäischen Verbraucher vor dem Brüsseler Verbraucherschutz? Zu den möglichen 
adversen Effekten der europäischen Richtlinien zum Schutze des Verbrauchers’, in C. Ott
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Summarizing this position briefly;10 the integration of the Member States 
and the consequential renunciation of sovereignty set the scene for the 
creation of a ‘Law’ which would dictate the substantive process and the 
substantive results of integration. This ‘Law’ is at its core ‘economic ’ consti
tutional law, because according to its terms integration should be based on 
open markets and should aim for the creation of one common market; at the 
same time, this ‘Law’ is economic ‘constitutional’ law, as it envisages that 
the opening up of markets should follow through the competitive process and 
that this common market should take the form of a system of undistorted 
competition. The foundations of this interpretation were laid during the 
construction phase of the EEC and were further refined during the debates of 
the late 1970s.11 That this theory did not accurately portray the construction 
phase of the EEC and the historical ‘will’ of the Member States, was well 
known by its supporters.12 Nevertheless, the fact that the agreement made 
among the founder states resulted in the growth of a Treaty dominated by 
very strong anti-interventionist policies, and thus favoured the establishment 
of a liberal economic regime, has been interpreted -  most notably, by Müller- 
Armack -  as ‘the cunning of reason’ {List der Vernunft) .13

The interpretation of the EEC Treaty as an economic constitution 
committed to the advancement of market integration and the achievement of 
the principles of a market economy then gave a theoretical evaluation of this 
‘cunning of reason’. This brought two results: on the one hand, the Commu
nity, through its interpretation as an order constituted by law and committed 
to economic freedoms, acquired a legitimacy that protected it against all 
attacks motivated by democracy theory or constitutional policy. On the other, 
the restriction of Community powers had the effect of blocking social policy 
moves which were considered to be illegitimate from the point of view of 
neoliberal order theory.14

and H.-B. Schäfer (eds), Effiziente Verhaltenssteuerung und Kooperation im Zivilrecht 
(1997) 77-102.

10 For more comprehensive analyses cf. Joerges, ‘Economic Law, the Nation-State and the 
Maastricht Treaty’, in R. Dehousse (ed.), Europe after Maastricht: an Ever Closer 
Union? (1994) 29-62; ‘The Market without a State? States without Markets? Two Essays 
on the Law of the European Economy’, EUI Working Paper Law 1/96, Florence 1996 
(also accessible via http://eiop.or.at/eiop/texte/1997-019a.htm and 020a.htm).

11 Cf. J. Scherer, Die Wirtschaftsverfassung der Europäischen Gemeinschaft (1970); D.W. 
Rahmsdorf, Ordnungspolitischer Dissens und europäische Integration (1982).

12 Van der Groeben, ‘Zur Wirtschaftsordnung der Europäischen Gemeinschaft’ (1981), in 
id., Die Europäische Gemeinschaft und die Herausforderungen unserer Zeit. Aufsätze und 
Reden 1967-1987 (1987) 201-27.

13 Müller-Armack, ‘Die Wirtschaftsordnung des Gemeinsamen Marktes’, in id., W irt
schaftsordnung und Wirtschaftspolitik. Studien und Konzepte zur Sozialen Markt
wirtschaft und zur Europäischen Integration (1964) 401-15, at 405.

14 Mestmäcker, ‘Politische und normativ-funktionale Legitimation der Europäischen 
Gemeinschaften’, in id., Recht und ökonomisches Gesetz (1972) 82-99; for updated 
versions of this argument cf. id., ‘Zur Wirtschaftsverfassung der Europäischen Union’, in 
R.H. Haase et al. (eds), Ordnung und Freiheit. Festschrift für Hans Willgerodt zum 70.

http://eiop.or.at/eiop/texte/1997-019a.htm
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Leaving aside the emergence of so many European regulatory frame
works, and just considering the status of economic freedoms as guaranteed 
by primary law, the ambivalent implications of the ordo-liberal doctrine in 
general and the quasi-constitutional importance of ‘private’ law become even 
more apparent.15 By granting the Union’s ‘market citizens’ (Marktbiirgern) 
freedoms/rights which they can assert against their ‘own’ state, European law 
is disempowering the constitutional state’s (political) citizens.16 Students of 
American law will note the affinity of Germany’s ordo-liberalism with the 
famous Lochner decision of 190517 and more topical authors such as Richard 
Epstein.18 Private law in this perspective is constitutional law. European 
integration has constitutionalized a transnational ‘private-law society’ with 
supremacy over national states.19

Germany’s ordo- and neoliberalism marks a clear theoretical position. It 
does not, however, prejudice many pragmatic issues such as the usefulness of 
a European code,20 the possible replacement of choice-of-law rules by a 
unified substantive body of rules, and the workability or not of the concept of 
regulatory competition. Its in-built reservation about the intrusion of political 
processes into the pre-political realm of private ordering under the rule of 
law, however, is not a mere transpositive fantasy. The conception of the EU 
as a ‘Market Without a State’ and the Member States of the Union as 
(constitutional) ‘States Without a Market’21 is normatively well elaborated 
and has powerful practical backing.

The dichotomy between an unpolitical, European private-law society and 
its ‘political’ counterpart is in one sense highly artificial and may be argued 
to be a misleading construct. As has already been pointed out, the European 
Community has never even tried to rely exclusively upon private law or 
privately organized governance structures in its integration policies and 
market building activities. However, in the minds of those who pursue the

Geburtstag (1996) 263-92; Mestmäcker, ‘On the Legitimacy of European Law’, 58 
Rabels Zeitschrift für ausländisches und internationales Privatrecht (1994) 615-35; for a 
recent restatement in terms of economic theory cf. K. Mayer and J. Scheinpflug, Privat - 
rechtsgesellschaft und die Europäische Union (1996).

15 Cf. Mestmäcker, ‘Die Wiederkehr der bürgerlichen Gesellschaft und ihres Rechts’, 10 
Rechtshistorisches Journal (1991) 177-92.

16 Cf. Weiler, ‘The Reformation of European Constitutionalism’, 35 JCMS (1997) 97-131, 
at 115.

17 Lochner v. New York, 198 U.S. 45 (1905).
18 R.A. Epstein, Simple Rules for a Complex World (1995).
19 Cf. again Mestmäcker, ‘On the Legitimacy...’, supra note 14, and in a historical perspec

tive O. Lepsius, Verwaltungsrecht unter dem Common Law (1997), at 5 let seq.
20 Cf. Mestmäcker, ‘Die Wiederkehr...’, supra note 15, at 192 (arguing that harmonization 

of private law would be helpful for the new democracies of Eastern Europe); Tilmann, 
‘Eine Privatrechtskodifikation für die Europäische Gemeinschaft’, in P.-Ch. Müller-Graff 
(ed.), Gemeinsames Privatrecht in der Europäischen Gemeinschaft (1993) 485-500 
(supporting the EP in its quests for a European code).

21 Cf. the analyses in Joerges, ‘The Market...’, supra note 10.
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normative project of establishing a European ‘private-law society’, this point 
is easily dismissed as a ‘positive’ argument, best treated with benign neglect 
or even turned into a critique of the Community’s practices. Furthermore, 
however, supporters of the ordo-liberal conception of an economic constitu
tion, also possess a trump card. Opponents of this tradition who believe that 
constitutional states should, through their political processes, actively 
endorse and delimit the realm of private governance, are in the European 
setting, logically called upon to conceptualize equivalent constitutional struc
tures for a pluralist rather than a unitary European polity: a notoriously diffi
cult task. To phrase this point slightly differently, the real (and negative) 
strength of ordo-liberalism derives from the difficulties which its opponents 
have in designing and substantiating the constitutional structures which could 
legitimately determine the social functions of private law in the European 
polity.

C. Defending the Normative ‘Quality’ of (National) Private Law against 
Europeanization

Our sketch of current positions can be seen as a controversial reading of the 
same phenomena; whereas many leading private law scholars tend to 
perceive European law as a public law discipline not directly affecting their 
core domain (the law of property, contract and tort), protagonists of German 
Ordnungtheorie claim that it is precisely the respect of property rights and of 
private autonomy which confirm the constitutional validity of these institu
tions. It should be admitted and even stressed, however, that this somewhat 
paradoxical convergence between, at first sight, controversial positions by no 
means covers the broad spectrum of present controversies. Are we witness
ing a gradual convergence of private law systems in Europe or will the 
trenches between common law and civil law jurisdictions in particular prove 
so deep as to render any ‘convergence’ impossible?22 Should we seek unity 
at all, and would we not do better to defend the values of diversity? 23 Even if 
we believe in the need for a Europeanized private law, should we act as the 
heirs of Thibaut and opt for a European code, soft in the beginning and hard 
at a later stage,24 or should we instead follow in Savigny’s footsteps and trust

22 Cf. Legrand, ‘European Legal Systems are not Converging’, 45 International and 
Comparative Law Quarterly (1966) 52-81; id., ‘Uniformity, Legal Traditions, and Law’s 
Limits’, Juridisk Tisdskrift (1996-7) 306-22.

23 Cf. Legrand, ‘Against a European Civil Code’, 60 MLR (1997) 44-63.
24 Lando, ‘Teaching a Euopean Code of Contracts’, in B. de Witte and C. Forder (eds), The 

Common Law o f Europe and the Future o f Legal Education/ Le droit commun d ’Europe 
et l ’avenir de l ’enseignement juridique (1992) 223 et seq.; Lando, ‘Principles of European 
Contract Law: An Alternative to or a Precursor of European Legislation’, 56 Rabels 
Zeitschrift für ausländisches und internationales Privatrecht (1992) 261 et seq.; O. Lando
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in the continued vigour of what may be a common legal heritage?25 
Alternatively, should we revive the spirit of Ernst Rabel and breathe life into 
a dusty ius commune heritage?26 How are we to defend nascent European 
private law against a new parochialism, and promote the cause of interna
tional uniformity?27 What will be the appropriate role for private interna
tional law, and how might it be used to ensure that the interests of private 
actors in transnational co-operation are furthered?28

Restrictions of space may serve as an excuse for a much too brief inter
pretation of these controversies. It seems nevertheless fair to rephrase them 
in the light of the positions just outlined. The revival of the ius commune 
tradition can then be characterized as a ‘supranationalist’ variant of the 
benign neglect of European intrusions into national legal systems, whereas 
the search by comparative lawyers for common legal principles underlying 
post-classical developments in private law can be seen as its modernized 
counterpart. All of these classifications are, however, still incomplete. They 
do not cover the whole range of objections against the Europeanization 
process. In the case of German ordo-liberalism these objections may best be 
termed as a caveat. The integrationist commitment remains conditional upon 
the establishment of a European ‘Private-Law Society’. Similarly, the benign 
neglect of European legislative activities is coupled with a deep-seated scep
ticism about any broad-scale private law harmonization. Again, one has to be 
sensitive towards the bases of such objections. German critics of European 
harmonization measures have often pointed to the disintegration of system -

and H. Beale (eds), Principles o f European Contract Law. Part I: Performance. Non-Per
formance and Remedies (1995).

25 Zimmermann, ‘Das Römisch-Kanonische Ius commune als Grundlage europäischer 
Rechtseinheit’, 47 Juristen Zeitung (1992) 8 et seq.; id., ‘Der Europäische Charakter des 
englischen Rechts -  Historische Verbindungen zwischen civil law und common law’,
1 Zeitschrift fü r Europäisches Privatrecht (1993) 4 et seq.; id., ‘Civil Code and Civil 
Law. The “Europeanization” of Private Law Within the European Community and the 
Reemergence of a European Legal Science’, 1 Columbia Journal o f  European Law 
(1994/5) 63-105; cf. Schulze, ‘European Legal History -  A New Field of Research in 
Germany’, 13 Journal o f Legal History (1992) 270-95.

26 A. Flessner and H. Kötz, Europäisches Vertragsrecht (1996).
27 Cf. as an early example from the work of Boneil, ‘Das autonome Recht des Welthandels -  

rechtsdogmatische und rechtspolitische Aspekte’, 42 Rabels Zeitschrift für ausländisches 
und internationales Privatrecht (1978) 485-506 and more recently id., ‘The Unidroit 
Principles -  A Modem Approach to Contract Law’, in H.-L. Weyers (ed.), Europäisches 
Vertragsrecht (1997) 9-21.

28 Cf. from an expanisve debate Basedow, ‘Europäisches Internationales Privatrecht’, 49 
Neue Juristische Wochenschrift (1966) 1921-9; id., ‘Der kollisionsrechtliche Gehalt der 
Produktfreiheiten im europäischen Binnenmarkt: favor offerentis’, 59 Rabels Zeitschrift 
für ausländisches und internationales Privatrecht (1995) 1-55; Roth, ‘Die Freiheiten des 
EG-Vertrages und das nationale Privatrecht -  Zur Entwicklung internationaler Sach - 
normen für europäische Sachverhalte’, 2 Zeitschrift für Europäisches Privatrecht (1994) 
5-33; Sonnenberger, ‘Europarecht und Internationales Privatrecht’, 95 Zeitschrift für ver- 
gleichende Rechtswissenschaft (1996) 3-47.



296 CHRISTIAN JOERGES, ANDREAS FURRER and OLIVER GERSTENBERG

atic interdependencies within the whole body of private law.29 Although 
often expressed in a rather doctrinal language, their concern for systematic 
consistency can and should be read as a defence of the normative coherence 
of legal systems. This point can then easily be generalized: any European 
legal innovation claiming to become part of ‘the law of the land’ can be 
called an intervention with disintegrating effects and thus a threat to the 
normative coherence of a given legal order.30 The importance of this objec
tion can be elucidated with the help of two principle-based arguments against 
private law harmonization, both referring to the ‘cultural’ bases of private 
law. As Hugh Collins, in particular, has pointed out, Europeanization chal - 
lenges the linkages between private law and cultural identity.31 Collins’s 
conceptualization of ‘culture’ stresses the sociological background of private 
law institutions, their legacy and social meaning. Pierre Legrand, the most 
outspoken critic of all ‘Europeanization’ efforts is more radical both in his 
analytical observations and normative suggestions. Legrand is, however, not 
concerned with the project of European integration but exclusively with the 
differences between common law and civil law. It is with respect to these 
two legal cultures that he asserts a fundamental and unbridgeable differentia
tion stemming from a difference in ‘moralités \ 32 The two legal traditions are 
not simply competing with each other, but are unable to communicate about 
their differences in a meaningful search for better or commonly acceptable 
solutions. ‘What point, then, a unitary text of reference in the absence of a 
unitary rationality and morality.’33

This quasi post-modem point cannot be falsified; it nevertheless seems 
inconclusive. Even if there is no universal rationality, the drafters of Euro
pean legal texts do daily arrive at understandings which they consider to be 
meaningful; the same holds true for the implementation of complicated legal 
texts by European committees consisting of the representatives of many 
diverse scientific and legal communities.34 There seems in reality to be a far

29 Kötz, ‘ Gemeineuropäisches Zivilrecht’, Festschrift für Konrad Zweigert ( 1981 ) 481 -500, 
at 483; Hommelhoff, ‘Zivilrecht unter dem Einfluß europäischer Rechtsangleichung’, 192 
Archiv für die civilistische Praxis (1992) 71-107.

30 Cf. Joerges, ‘Economic Law...’, supra note 10, at 32-5 (pointing to the conceptual bases 
of legal regulation); M. Everson, Laws in Conflict. A Rationally Integrated European 
Insurance Market?, Ph.D. Thesis, EUI Florence 1993, esp. ch. 5 (emphasizing the socio
economic embeddedness and functions of regulatory traditions); Dyson, ‘Cultural Issues 
and the Single European Market: Barriers to Trade and Shifting Attitudes’, 64 Political 
Quarterly (1993) 84-97.

31 Collins, ‘European Private Law and the Cultural Identity of States’, 3 European Review o f 
Private Law (1995) 353-65.

32 Ibid., (note 3), at 47.
33 Ibid., at 60.
34 Cf. Joerges and Neyer, ‘From Intergovernmental Bargaining to Deliberative Political Pro - 

cesses: The Constitutionalization of Comitology’, 3 £¿7(1997) 273-99. More familiar 
examples include the interpretation of international conventions, the ECJ’s quest for 
‘richtlinienkonforme Auslegung’, the follow-up of its jurisprudence on State liability, cf. 
Gerven, ‘Bridging the Unbridgeable: Community and National Tort Laws after



Challenges of European Integration to Private Law 297

greater potential for intercultural discourse than post-modern accounts would 
suggest. What Legrand presupposes is, in my view, far more unlikely than an 
understanding among lawyers from common law and civil law countries that 
‘national’ traditions continue to convey ‘deep-seated convictions’ on the 
social order, ‘world-views’, Vorverstàndnisse, mentalités and moralités. It is 
one thing, however, to insist on the importance of such terms; it is quite 
another to term them ‘cultural’35 and assert their ongoing structuring force. 
At the end of this century our 'mentalités ’ have long been informed by and 
exposed to many influences from very divergent ‘cultural’ origins. There is 
an even more radical objection. Not only does Legrand’s convergence/non- 
convergence dichotomy rest upon the organicist premise that our societies 
continue to (re)-produce coherent legal cultures including some distinctive 
idiosyncrasies; it completely fails to take into account the real-world patterns 
of the Europeanization process. ‘Europeanization’ is about the establishment 
of important, albeit limited, supra-national competences, the disintegration of 
private law institutions from their inherited institutional environment, the 
disintegration of national legal orders. The convergence or not of civil law 
and common law is simply not at issue.36

III. Multi-level Governance Structures and Deliberative 
Political Processes

As the preceding section illustrated, the dichotomies which have to date 
characterized the debate on European integration may all be argued to suffer 
from very similar positive (or factual) and/or normative shortcomings. While 
a positive critique highlights the role of explicit or implicit assumptions 
about the Europeanization process, a normative critique draws more upon the 
constitutional dimensions both of private law systems in general and of the 
integration process in particular. Both aspects will now be specified. The 
positive or analytical side of the argument draws upon political science 
approaches to European integration; the normative argument refers to delib
erative theories of democracy.

Frankovich and Brasserie’, in H.-W. Micklitz and N. Reich (eds), P ublic In terest L itiga  - 
tion before E uropean  C ourts (1997) 57-94 [also in 45 In ternational and  C om parative  
L aw  Q uarterly (1996) 507-44].

35 Suffice it to refer here to the example of the somewhat long-winded, yet convincing 
reconstruction of German formalism by Ewald, ‘Comparative Jurisprudence (I): “What 
Was it like to Try a Rat?”’, 143 U. P ennsylvania Law  R eview  (1995) 1889-2249, at 2045 
et seq. and 2119-21.

36 Cf. the analysis of the impact of the ‘good faith’ requirement on the common law in 
Teubner, ‘Legal Irritants: Good Faith in British Law. Or How Unifying Law Ends Up in 
New Cleavages’, 60 M LR  (1997) (forthcoming) with all relevant references.
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A. Analytical Tools: The Multi-level Governance Approach to 
European Integration and the Fragmentation of the EU’s Legal 
‘System’

Up until quite recently political scientists commonly began their analyses of 
the problems of European integration by relating their own research to two 
specific and competing schools of thought; namely, intergovemmentalism on 
the one hand37 and neo-functionalism38 on the other. However, this routine 
has now altered to a degree which suggests that this once well-established 
dichotomy has been overcome. A major challenge comes from a new school 
of thought, upon which the following observations are based, and which 
portrays the EU as a ‘multi-level system of governance’.39 This analysis 
highlights the erosion of nation-states, but denies, however, their transforma
tion into a new European super state. The concept of governance used is flex
ible enough both to capture firmly certain sui generis characteristics of the 
emerging European polity such as its lack of internal hierarchy and its 
reliance upon ‘Law’, and to leave open the question of exactly where the 
European system lies on a scale between the traditional nation-state and 
looser forms of international co-operation. Equally importantly however, this 
approach also conceptualizes ‘integration’ as a contingent political process 
and is therefore better equipped than functionalism to deal with the interests 
and strategies engaged in and pursued by institutional, as well as non
governmental, actors at both national and supranational levels.

It would be useful to explore further the compatibility of the multi-level 
approach with the experiences of lawyers. On the basis of legal analyses of 
selective harmonization and European re-regulatory schemes on the one hand 
and the disintegrative effects of ‘harmonization’ strategies at national level 
on the other, one may be tempted to suggest the replacement of the multi
level ‘governance’ concept, because of its somewhat Unitarian connotations, 
with more neutral, less ambitious and at the same time sceptical notions such 
as ‘fragmenation’. Rather than elaborating on such distinctions any further, it 
should be underlined that at least three ‘positive’ aspects of the Europeaniza
tion process can be better explained in the light of ‘multi-levelism’. That is

37 Cf. Moravcsik, ‘Preferences and Power in the European Community: A Liberal Inter - 
govemmentalist Approach’, 31 JC M S  (1993) 473-524; id . , ‘Why the European Commu
nity Strengthens the State. Domestic Politics and International Cooperation’, Harvard 
University, Center for European Studies, Working Paper 1994, No. 52.

38 For a classic elaboration cf. E.B. Haas, B eyond  the N ation State. F unctiona lism  and  
International Organization (1964).

39 The literature is already abundant; important contributions include Scharpf, ‘Community 
and Autonomy: Multilevel Policy-Making in the European Union’, 1 Jo u rn a l o f  
E uropean  P ublic  P o licy  (1994) 219-42; Jachtenfuchs, ‘Theoretical Perspectives on 
European Governance’, 1 E U  (1995) 115-33; M. Jachtenfuchs and B. Kohler-Koch,
Regieren im dynamischen Mehrebenensystem’, in id. (eds), E uropäische In tegration  

(1996) 15-44; Marks, Hooghe and Blank, ‘European Integration Since the 1980s: State- 
centric Versus Multi-level Governance’, 34 JC M S  (1996) 343-78.
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trends characteristic of the overall European legal system and which are 
particularly important for private law.

First, the multi-level approach appears to be perfectly compatible with 
certain specific and oft-noted features of the present situation; the conserva
tion of the core elements of national private law systems; the imposition by 
the EC of a patchwork of substantive consumer protection rules which are 
designed to further market-building processes; the substitution of national by 
European frameworks of economic and social regulation; and finally, the 
openness of the European legal system to international co-operation, both in 
its regulatory activities and in its efforts to facilitate private law relations. 
Second, however, this approach also has the advantage of being able to 
conceptualize ‘governance’ as independent from or beyond our formalized 
nation-state and Community legal structures, and likewise seems compatible 
with what we ‘know’ about the erosion of national sovereignty on the one 
hand and the growth of regulatory powers at the European level on the other. 
Third, however, and most important for my purposes, this analytical frame
work also allows the interdependence of legal integration with disintegration 
to be articulated and characterized as a dual and simultaneous development: 
the building up of frameworks for economic and social regulation in so many 
institutional variants is certainly an important element of Europe’s market
building strategies. This integrationist move, however, likewise cuts the ties 
between national markets and their traditional institutional environment.

The qualitative impact of this restructuring on private law is only indirect; 
it is nevertheless of fundamental importance. It suffices to rephrase three 
points. First, the freedoms granted to Union citizens strengthen their auton
omy. Second, the dismantling of so many of the regulatory frameworks 
which have governed important sectors of the economy, together with the 
privatization of formerly state-owned enterprises, necessarily widens the 
private realm. Third, new European regulatory policies, especially in the area 
of social regulation, cannot simply be qualified as ‘less rigid’ than their 
national counterparts;40 instead, they tend to strengthen the role of non
governmental actors and likewise rely on the expertise and management 
capacities of private enterprises.41 Private law scholars have only just begun 
to explore the far-reaching implications of this transformation. However, if 
legal systems increasingly rely on the assumption or redefinition of regula
tory tasks by non-governmental organizations and private actors, the norma
tive goal of law is likely to shift, directing more of its energies towards

40 For a recent comprehensive analysis of European social regulation cf. V. Eichener, 
E ntscheidungsprozesse in der regulativen P o litik  der E uropäischen Union (Habilitation, 
University of Bochum 1997).

41 Cf. Joerges, ‘Rationalisierungsprozesse im Recht der Produktsicherheit: Öffentliches 
Recht und Haftungsrecht unter dem Einfluß der europäischen Integration’, 27 Jahrbuch 
des Umwelt- und  Technikrechts (1994) 141-78.
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ensuring the ‘social responsibility’ of new structures of private governance. 
In short, the end of the era of interventionist (public law) regulation may 
likewise usher in an unexpected renaissance in private law.42 In any case, 
analytical examinations of these processes must bear such potential in mind.

B. Normative Suggestions: Borrowings from and Amendments to 
Deliberative Democratic Theory

Interdisciplinary excursions, though useful, entail many risks including the 
potential fallacy of misplaced equations. One need not be an avid supporter 
of the autopoietic understanding of social systems to recognize that the 
simple transplantation of analytical integration theory into the various norma
tive Weltanschauung of legal disciplines entails dangers of its own. ‘Multi
level governance’ is not a legal concept. Its relevance to legal discourse can 
only be indirect or suggestive and also needs to be backed by a thorough 
exploration of its potential convergence with distinctive (and self-contained) 
legal reconstructions of the social world. Likewise, a related risk stems from 
the divergent manner in which legal and political sciences use normative 
premises and articulate their prescriptive perspectives. The multi-level 
governance approach to Europe entails normative implications and aspira
tions which are immediately relevant within the political sciences, but which 
cannot and must not be conclusive in the matter of the elaboration of a 
constitutional charter for the European Union. While the bridge made here 
between multi-level analysis and certain established normative concerns, is 
itself founded upon a well-elaborated body of thought which has historically 
inspired both (normative) political theory and legal constitutionalism, one 
must nevertheless continue to be aware of the in-built assumptions inherent 
to individual contributions. Most refer to integrated unitary societies, 
whereas the process of Europeanization demands additional reflection upon 
two further queries: namely the imposition of ‘external restraints’ on the 
political autonomy of constitutional states on the one hand, and the emer
gence of transnational governance structures on the other.

7. Deliberative Supranationalism and National Constitutionalism

One intuitively appealing analytical feature of the multi-level governance 
approach is its portrayal of the EU as a non-state and non-hierarchical 
system, and here it shares many (though not all) the characteristics of a 
‘richer’ understanding of ‘supranationalism’ which goes beyond the legal 
logic of direct effect, and instead attempts to respect the normative logic of

42 It is again important to note that the EC acts as a promoter of developments that have 
broad bases and precursors in national systems.
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constitutionalism by resorting to the concept of ‘deliberation’.43 The explic
itly normative term ‘deliberative supranationalism’ thus not only accepts the 
open-endedness or contingency of the integration process, but also bases 
itself on two intuitions: on the one hand, it builds upon legal theories which 
ground the law’s validity upon the institutions of the traditional constitutional 
state and the disciplining of internal political controversies through them;44 
on the other, however, it also takes the notion of ‘deliberation’ further, no 
longer grounding supranationalism in formal international law or in techno
cratic or ordo-liberal traditions, but in the establishment of external and tam
ing deliberative political processes between states (institutional actors) and 
societies.

Explaining this argument further, the legitimacy of governance within 
constitutional states is flawed in so far as it remains inevitably one-sided and 
parochial or selfish: built on inclusionary principles, ‘national’ constitutions 
famously remain exclusionary. The taming of the nation-state through 
democratic constitutions has its limits. If and because democracies presup
pose and represent collective identities, they have very few mechanisms 
ensuring that ‘foreign’ identities and their interests are taken into account in 
their decision-making processes. The legitimacy of supranational institutions 
can be designed as a cure for these ‘deficiencies’ -  as a correction of ‘nation
state failures’ as it were. It seems easy to detect such elements in European 
law and to base its claim to supranational validity on exactly that normative 
quality. Thus, the non-discrimination guarantee of Article 6 can be read as 
aiming at compensating for the particularism and exclusionary nature of 
‘national’ basic rights; similarly, the prohibition of protectionist policies by 
Article 30 can be read as meaning that European nation-states must not try to 
resolve their economic and social problems at the cost of their neighbours.45 
The constitutionalization of such principles is in line with the inclusionary 
ideals embodied in democratic constitutions; and legal supranationalism can

43 I have advocated this reading of supranationalism in various contexts; for private law cf. 
Joerges and Brüggemeier, supra note 5, at 278-86; for social regulation cf. Joerges, 
‘Scientific Expertise in Social Regulation and the European Court of Justice: Legal 
Frameworks for Denationalized Governance Structures’, in C. Joerges, K.-H. Ladeur and 
E. Vos (eds), In tegra ting  Scien tific  E xpertise  into L eg a l D ec ision-M aking  (1997) 295- 
323, at 300-19.

44 For a recent elaboration cf. O. Gerstenberg, B ürgerrechte und  delibera tive D em okratie  
(1997); important American references include Michelman, ‘Law’s Republic’, 97 Yale 
L aw  Journal (1988) 1493; Sunstein, ‘Legal Interferences with Private Preferences’, 53 U. 
o f  C h icago  L aw  R ev iew  (1986) 1129-47; id ., A fte r  the R igh ts R evolu tion  (1990); a 
German author may mention the vicinity to the work of Jürgen Habermas; cf. 
Michelman’s review of J. Habermas, Betw een Facts and  N orm s (1996), in The Journa l o f  
Philosophy (1996) 307-15, at 310. -  For contributions dealing more specifically with 
issues of regulation cf. Seidenfeld, ‘A Civic Republican Justification of the Bureaucratic 
State’, 105 H arvard  L aw  R eview  (1992) 1511-76; Pildes and Sunstein, ‘Reinventing the 
Regulatory State’ 62 U niversity o f  Chicago L aw  R eview  (1995) 1-129.

45 Cf. Weiler, ‘Fin-de-Siecle Europe’, in R. Dehousse (ed.), E urope A fte r  M aastricht. An  
E ver C loser Union? (1994) 203-16.
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thus be understood as complementing common features of national constitu
tionalist traditions.

Equally, however, it is further submitted that they entail a normatively 
attractive response to so many critics of the European project and that they 
can be elaborated into a supranational version of the deliberative reading of 
pluralism. Assuming that ‘we the peoples’ of Europe do not wish to build a 
Federal State which would be entrusted with the whole range of tasks which 
were once assigned to constitutional nation-states; and given that we are 
nevertheless to live with an opening of the borders of our formerly national 
economies, we are bound to strive towards an unprecedented polity. We must 
conceptualize supranational constitutionalism as an alternative to the model 
of the constitutional nation-state, which respects that state’s constitutional 
legitimacy but at the same time clarifies and sanctions the commitments aris
ing from its interdependence with equally democratically legitimized states, 
and with the supranational prerogatives that an institutionalization of this 
interdependence requires.

The legitimacy of supranational constraints imposed upon the sovereignty 
of constitutional states can in principle be easily understood. Extra-territorial 
effects of national policies may be intended indeed they are real and 
unavoidable in an economically and socially interdependent community. 
This raises the question of how a constitutional state can legitimize the 
burden it unilaterally imposes upon its neighbours? ‘No taxation without 
representation’ -  this principle can claim universal validity; the very idea of 
democratic constitutionalism requires that constitutional states apply this 
principle to themselves. A supranational constitutional charter therefore does 
not need to represent a new ‘state’. Nor does supranational ism require that 
democracies concede a right to vote to non-nationals. What it does require is 
that the interests and concerns of non-nationals should be considered even 
within the national polity. In this sense, supranationalism does convey politi
cal rights and not just economic freedoms to Community citizens. Suprana
tionalism is therefore to be understood as a fundamentally democratic 
concept. ‘Supremacy’ of European law can and should be read as giving 
voice to ‘foreign’ concerns and imposing corresponding constraints upon 
Member States.

What supremacy requires, then, is the identification of rules and princi
ples ensuring the co-existence of different constituencies, and the compatibil - 
ity of these constituencies’ objectives with the common concerns they share. 
Community law should lay down a legal framework which structures politi
cal deliberation about these very issues. It is a constitutional mandate of the 
ECJ to protect such legal structures and principles and to resolve controver
sies surrounding their contents.
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2. Directly Transnational Governance?

One of the problems which this particular reasoning does not resolve, 
however, is that of the on-going transformation of the ‘Community of 
Constitutional States’ into a real and visible ‘European polity’, characterized 
by the emergence of an ‘institutionalized surplus’ of transnational interests 
and powers out of the process of the constitutionalization of interaction 
between its decentral units. This de facto process is legalized under European 
law and constrained by Treaty rules. Its legitimacy, however, is altogether 
another matter. Once again, one could point for justification to the specific 
limits of the nation-state in an era of internationalization and globalization, 
namely its lack of capacity and inability to fulfil so many governmental tasks 
which embody constitutionalized Welfare State promises.46 A closer look, 
however, reveals the normative (and factual!) limits of such purely functional 
arguments.

An important constitutional divide in the ongoing debate on Europe’s 
future polity can be portrayed with the help of two analyses which both build 
upon the experiences of constitutional nation-states: the first, by now well- 
elaborated, being Majone’s plea for the establishment of non-majoritarian 
transnational institutions capable of, and confined to, the credible implemen
tation of non-distributive regulatory objectives;47 the second, far less visible 
at the supranational level,48 being Cohen/Rogers’s49 and more recently 
Cohen/Sabels’s50 proposal that current shortcomings in traditional constitu
tional institutions might be compensated for by the development of new 
forms of democratic governance; importantly, this latter approach also 
suggests that the search for new but equivalent forms of direct democratic 
governance should be extended into transnational arenas.

This problem cannot and need not be discussed here in its entirety. Both 
Majone’s plea for non-majoritarian institutions and Cohen/Sabel’s thoughts 
on the legitimization of democratic governance outside established constitu
tional structures are complex and carefully tailored to the specific demands 
of individual policy fields; with Majone’s constitutional perspectives being 
closer to, but by no means identical with, the neoliberal equation of private 
with (transnational) constitutional law. Accordingly, the following consider-

46 Cf. Scharpf, ‘Democratic Policy in Europe’, 2 E U  (1996) 136-55.
47 Cf. references in note 7; as an interesting German legal precursor cf. H.P. Ipsen, E uro

pä isches G em einschaftsrecht (1972), at 176 et seq. (for further references and a short 
analysis cf. Joerges, ‘Economic Law...’, supra note 10, at 38-41); Majone has acknowl
edged this G eistesverw andtschaft in ‘The European Community. An ‘Independent Fourth 
Branch of Government’?’, in G. Brüggemeier (ed.), Verfassungen f ü r  ein ziv iles Europa  
(1993) 23-44.

48 But see V. Eichener, supra note 44, chapters 5 and 6.
49 Cohen and Rogers, ‘Secondary Associations and Democratic Governance’, 20 Politics 

and Society  (1992) 393-472.
50 Cohen and Sabel, ‘Directly-Deliberative Polyarchy’, in 3 E U  (1997) 313-42.
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ations will be restricted in their scope: first, to general observations on the 
relevance of constitutionalism to private law; and secondly, to the 
constitutional specifics of the integration process.

3. Private Law Constitutionalism

An enormously complex detour, leading nowhere and with no possible appli - 
cation in the field of private law scholarship? In answer, it should first be 
restated what Europe has done and continues to do to national legal systems. 
It inserts new individual freedoms into them and so strengthens the realm of 
private autonomy. It is disintegrative, alienating markets from their tradi
tional institutional environments. It imposes new duties upon traders and 
assigns inalienable minimum rights to consumers. It establishes transnational 
regulatory frameworks to which national institutions of private law must 
adapt themselves.

Such (selective) interventions into national legal systems not only deter
mine the social space which is allocated to markets and to private ordering, 
but also sets its limits and restricts the techniques which might be used to 
identify and correct market failures. In other words, European interventions 
are concerned with those very asymmetries in private relationships which 
legal systems have traditionally affirmed or sought to cure. In the perspective 
of national legal systems, the fundamental importance of issues of asymme
try thus seems obvious. There may of course be doubt as to whether they will 
formally be accepted to be of ‘constitutional’ relevance, with the exact use of 
this term depending upon the national legal system in question. Thus, on the 
one hand, private law’s function in the common law tradition as a stronghold 
of individual liberty and societal autonomy,51 is so obvious as to render fur
ther comment superfluous: the defence of this realm in the US against both 
the external threat of state intervention and the internal danger of self- 
destruction through the abuse of liberties, being the classic constitutional is
sues. 52 As far as civil law traditions and especially Germany are concerned, 
however, the famous rigidity of the formal state/society divide may confuse 
matters, with pertinent debates often being fought out within ‘isolated’ fields 
of substantive law or legal methodology and thus often making no explicit 
mention of their constitutional context. Nonetheless, when seen in the per
spective of deliberative theories of liberal democracy, the constitutional di
mension of issues such as the delineation of the realm of private autonomy 
and the protection of basic and inalienable rights is simply irrefutable.55

51 Cf. O. Lepsius, supra note 19, at 31 et seq., 37 et seq.
52 Cf. again O. Lepsius, supra note 19, at 51 et seq.
53 Cf. Gerstenberg, ‘Private Ordering, Public Intervention and Social Pluralism’, in C. 

Joerges and O. Gerstenberg (eds), P riva te G overnance, D em ocratic C onstitutionalism  
and Supranationalism  (forthcoming 1998).



Challenges of European Integration to Private Law 305

4. Constitutionalizing Law-making Outside Constitutional States

It is one thing to identify the constitutional dimensions of private law within 
the organizational structures of nation-states; it is quite another to spell out 
their normative meaning within the integration process. This task represents 
the core problem of this essay. It may accordingly be useful to rephrase it in 
two ways. First, the search for a constitutionalist perspective on the Euro
peanization process can be understood as a response to the ongoing ‘contest’ 
among those individual legal disciplines which are seeking recognition for 
their specific values and methodologies, in an effort to guide the process of 
Europeanization.54 This search is an alternative to the organization of 
transnational legal relations on the basis of private international law;55 to a 
reliance upon the longue durée effects of a ‘common’ European legal 
heritage (either on its own or in tandem with a comparative foundation for 
denationalized private law);56 and, last but certainly not least, to orthodox 
(formalist) readings of European supranationalism.

Second, the search for a constitutionalist perspective for private law is 
inspired by analyses of European regulation. Simply to transfer regulatory 
concepts into private law with its independent focus upon the guaranteeing of 
spheres of autonomy would certainly be implausible. On the other hand, 
however, one must likewise take care not to remain bogged down in out
dated and ‘pre-Community’ versions of the public/private distinction. The 
regulatory State’s intrusion into the economic sphere by means of all manner 
of mandatory, paternalistic or distributive legal provisions and the recogni
tion of fundamental rights even within private relationships, are simple facts, 
omnipresent in all our systems of private law. European integration did not 
invent but merely promoted and shaped these developments; the originality 
of European challenges stems instead from the transnational origins and 
effects of regulation, and it seems useful to consider its typical patterns sepa
rately.

54 Cf. the ‘Concluding Remarks’ (V.) infra.
55 That discipline remains perplexed with many issues which Community law has long 

settled: (1) the protection of basic rights requires exceptional private international law 
provisions whereas primary and secondary Community law promote transnational prin - 
ciples of justice as a matter of course. (2) Legal systems of private law are recognized as 
being equivalent as a matter of principle; the application of mandatory foreign rules, how - 
ever, remains ‘one-sided’ under PIL even where Community law requires mutual recog
nition. (3) PIL is not in a position to organize continuous transnational co-operation and 
refuses, at least in the dominating continental schools of thought, to assign legal validity 
to ‘interests’ societies pursue at an international level, whereas the establishment of 
transnational regulatory frameworks and the constant accommodation of regulatory 
concerns and economic interests is a dominant feature and daily business of Community 
law and its implementation.

56 Cf. recently for this combination, Zimmermann, ‘Savigny’s Legacy. Legal History, 
Comparative Law and the Emergence of a European Legal Science’, 112 The Law Quar
terly Review (1966) 576-605.
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(a) ‘Positive’ Integration and its Disintegrative Implications
As already indicated, and paradoxically enough, a plausible response to 
normative queries about European ‘impact’ appears to be most easily formu
lated where Community intervention is relatively stringent; for example, in 
the case of the establishment of regulatory frameworks of transnational 
governance which are designed to deal with market failures and the externali
ties of one-sided national regulations, and which are implemented through 
networks of European committees. Yet even if this perspective is acknowl
edged, two further implications must still be considered. The first concerns 
the replacement and restructuring of formerly national governance structures 
by new regulatory regimes. Within each and every Member State institu
tional responses to market failures or differently-perceived problems are the 
outcome of specific historical experiences and political compromises which 
contribute to their social acceptance and thus to their ‘functioning’.57 Such 
contextual responses cannot be simply replaced and substituted by some 
isolated legislative fiat. Furthermore, ‘traditional’ regulatory schemes tend to 
carry with them promises of social (distributive) justice which may not 
compensate for their inefficiency but which likewise cannot be simply 
revoked. The present debate on the universality principle in telecommunica
tions provides a telling example.58

A second series of problems equally underlies the chorus of disapproval 
about the many disruptions which Europe has provoked in systematic legal 
methodology.59 Even though such complaints are at times purely formalistic 
exercises in legal logic, they nevertheless often relate to concerns about 
justice, especially where an institutional innovation threatens the normative 
coherence of a legal system or fosters new inequalities. European impacts of 
this kind cannot be predicted or addressed in advance. Instead, their remedy 
is fully dependent on the development and maintenance of sensitive co
operation between European and national judiciaries: on the one hand, 
requiring a decentralized fine-tuning of the impact of European law on 
national legal systems by national courts; and on the other, being equally 
dependent upon the underlying readiness of the European legal system to 
respect normative concerns within the Member States, even at the price of a 
loss in overall uniformity. Rephrasing once more: just as the incompleteness 
and imperfection of the European polity requires the recognition of spheres 
of regulatory autonomy, so those European frameworks and regulatory legal

57 Cf. Joerges, ‘Economic Law...’, supra note 10, at 30f, 60f. Closer analysis of most regula
tory traditions will reveal such dependencies; for the inevitability of historical compro
mise and its pivotal role in shaping institutional, regulatory structures cf. Everson on 
insurance regulation, ‘The German Federal Supervisory Authority for Insurance’, in G. 
Majone(ed.), Regulating Europe (1996) 202-28.

58 Cf. Sauter, ‘The Evolution of Universal Service Obligations in the Liberalization of the 
European Telecommunications Sector’, 7 Utilities Law Review (1996) 75-88.

59 Cf. references in note 29.
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objectives which have prior and overwhelming consent may not pre-empt the 
autonomous search for justice through private law at decentralized levels.60

(b) Transnational Governance Structures and Transnational Legal Principles
The Europeanization of regulatory policies (which, please note, has just been 
called a relatively easy issue), establishes transnational structures of gover
nance which require and tend to develop a logic of their own. It is by defini
tion impossible to conceive of the responses developed to new regulatory 
issues within the networks of European governance as mere ‘harmonization’ 
or a ‘compromise’ between pre-existing national positions. European regula
tory networks are by necessity transformed into genuine governance struc
tures of the European polity. The constitutional issues are not identical, but 
share important characteristics with the problem of legitimizing regulatory 
policy-making within constitutional states. A whole series of legal fields 
might be identified, ranging from standardization and highly controversial 
risk-regulation or environmental protection, to more mundane private law 
issues such as the control of standardized contract terms in which ‘law-find
ing’ has been more or less openly delegated to ‘discovery processes’, exist
ing outside constitutionally foreseen procedures.61

Once again, we are faced with the division or choice already noted:62 
should we simply place our (democratic) faith in non-majoritarian institu
tions (including courts), or alternatively insist upon the establishment of 
direct ties with civil society? With their concept of ‘directly-deliberative 
polyarchy’,63 Joshua Cohen and Charles Sabel have recently presented us 
with a systematic normative account which both demonstrates the increasing 
need to supplement traditional forms of democracy and insists upon the effi
cacy of directly democratic forms of governance. Translated to the transna
tional level, this suggestion would encourage a search for legitimate fora of 
democratic governance to complement the form of deliberative and co
operative problem-solving just described. This step is less spectacular than it 
may at first sight appear. Both common and civil law jurisdictions have long 
agreed that the legislature would be hopelessly overburdened by the task of 
handing down proper principles and rules of private law. Why should that be 
any different in a transnational arena? The real difficulties may instead

60 Cf. III. A. infra.
61 For an early version of this observation in the field of private law cf. C. Joerges, Ver- 

braucherschutz a ls Rechtsproblem  (1981), at 111 et seq.; id., ‘Quality Regulation in 
Consumer Goods Markets: Theoretical Problems and Practical Examples’, in T. Daintith 
and G. Teubner (eds), Contract and  O rganization (1986) 142-63.

62 Cf. II. B. 2. supra.
63 Supra note 50.
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derive from that insight.64 Is it at all possible to conceive of and conceptual
ize a transnational legal discourse at the EU level with the same degree of 
sensitivity as long-established and embedded national legal systems, and thus 
make it sufficiently open to the claims of diverse social actors and the plural
ity of demands for justice? However, even given the fact that diversity and 
plurality will necessarily be even greater in the context of a non-unitary 
polity, the potential ability of the European legal system to detect and define 
uniform standards should not simply be ruled out; and for the time being, it 
would seem to be important to set about establishing institutional safeguards 
which will ensure the proper delineation of the spheres of transnational 
private law and the legitimacy of its contents.65

(c) ‘Negative’ Integration, its Innovative Potential and Normative Risks
According to a long-accepted distinction established by economists66 and 
then adopted by legal scholars67 and political scientists,68 the abolition of 
trade barriers and implementation of the freedoms guaranteed by the Treaty 
is characterized as ‘negative’ integration whereas the use of the term 
‘positive’ integration is restricted to the adoption of common policies and 
laws. The dichotomy is misleading not only for positive69 but equally for 
theoretical reasons. Where formerly regulated spheres have been replaced by 
market regimes, this shift implies a ‘positive’ reorganizing initiative which 
cannot be based upon some pre-conceived conception of a European 
‘economic constitution’, but must be justified as a deliberate widening of the 
spheres of private autonomy. Both the structure of the relevant Treaty 
Articles, as well as the jurisprudence of the ECJ, are nonetheless incompati
ble with this view.70

64 Cf. Kübler, ‘Ideologieverdacht und universale Diskursverpflichtung’, in E. Schmidt and 
H.-L. Weyers (eds), Liber A m icorum  J o s e f E sser (1995) 91-108 at 105.

65 Cf. III. B. in fra .
66 J. Tinbergen, In ternational E cononom ic Integration  (2nd ed., 1965). For a recent quasi - 

authoritative definition cf. J. Pelkmans, E uropean Integration. M ethods and  E conom ic  
Analysis (1997) 6.

67 N. Reich, E uropäisches Verbraucher schu tzrech t, supra note 5, at 48 et seq.
68 Scharpf, ‘Negative and Positive Integration in the Political Economy of European Welfare 

States’, in G. Marks etal. (eds), G overnance in the European Union (1996) 15-39.
69 Cf. II. A. supra and the references in note 44.
70 Cf. A. Furrer, D ie Sperrw irkung des G em einschaftsrechts a u f  d ie  nationalen  R ech tso rd 

nungen (1994), at 161 et seq.; Poiares Maduro, ‘Reforming the Market or the State? 
Article 30 and the European Constitution: Economic Freedom and Political Rights’, 3 
E U  (1997) 55-82.



Challenges of European Integration to Private Law 309

IV. Annexes: Three Exemplary Patterns of Conflict

Recapping briefly on the argument presented so far: the current debate on the 
impact of European integration upon private law suffers from reductionist 
perceptions and an over-emphasis on misleading dichotomies. The inappro
priateness of such views may be attributed to an insufficient and contradic
tory perception of the European system as a horizontally structured associa
tion of legal systems, which are on the one hand autonomous and representa
tive of unitary polities, but which are also on the other hand, subordinate 
elements in a European hierarchy, which not only claims supremacy for its 
legal acts but which is also seeking to establish legal unity.

In stark contrast to such oversimplified perceptions, the multi-level 
governance analysis allows us to reconstruct the European system in a more 
complex, but at the same time far more realistic manner. Such a reconstruc
tion, however, likewise demands the evolution of new normative perspec
tives; perspectives which are not now readily available to us, being largely 
absent not only from the orthodox reading of supranationalism in European 
law, but also from private international and comparative law. The complex 
and contingent nature of both the current and future state of private law 
within the EU appears to be decisive, determining that lawyers should not at 
the outset attempt to develop or promote comprehensive and systematic 
responses to the integration challenge. European integration forces us to re
evaluate the societal links of our legal systems in general, and to reconsider 
the normative tasks of private law in particular. Since this is an extraordinar
ily complex task and because future European evolution is contingent in so 
many ways, the design of new ready-made systems does not seem feasible, 
and it would instead appear to be more constructive to restrict oneself to the 
analysis of patterns of exemplary importance and to generalize only in rela
tion to methodological considerations. This, at any rate, is all this concluding 
section will seek to do.

In accordance with the patterns identified by the constitutionalist inter
pretation of the integration process,71 three particular configurations will be 
explored; each being cases of exemplary importance. The term ‘true conflict’ 
merely indicates that the investigation is based on the analytical tools and 
normative perspectives already outlined; it is not meant to suggest that Euro - 
pean integration creates conflicts which are not open to ‘legal’ resolution.

71 Supra II. B. 4.
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A. Annex 1: Europeanized Regulatory Politics and National Standards 
of Justice: The Case of Franchising (Christian Joerges)

European regulatory initiatives never address the legal-institutional environ
ment of a social field in its entirety, but always concern only one particular 
aspect. Their innovative potential and their disintegrative effects in fact 
derive from this selectivity.72 European competition law and policy is a case 
in point. The Treaty rules have been used to substitute national with Euro
pean regulation, to replace out-dated regulatory patterns with more competi
tive structures, and to control national and further European industrial poli - 
cies. Of particular interest to the private lawyer are all those changes which 
have affected the realm of national contract law.

1. Pronuptia

Examples abound, the Pronuptia saga being amongst the most famous. A 
mirror in prose of the multi-level governance approach to the European 
system, it clearly highlights the new type of conflict between ‘Europeanized’ 
elements and national enclaves which the EU system inevitably generates.

Dealing briefly with the facts, this saga began73 with a franchising 
agreement on the distribution of wedding and evening dresses, signed on 16 
December 1974 between a French Company, Pronuptia de Paris SA, and Ms 
Schillgalis. Under the terms of elaborate and supplementary contracts, 
concluded between herself and Pronuptia de Paris GmbH in November 1975 
and January 1980, Ms Schillgalis as franchisee, was required to remit a fee to 
the company amounting to 10% of her annual turnover. This, however, she 
failed to do, justifying her refusal with the argument that the franchisor had 
not complied with certain agreed-upon commitments. In December 1981, 
Pronuptia GmbH went to court obtaining a judgment from the Landgericht 
Frankfurt74 which dismissed nearly all of Ms Schillgalis’s claims and 
ordered her to pay 160.000 DM. Ms. Schillgalis promptly appealed to the 
Oberlandesgericht in Frankfurt. To the delight of the franchisee, European 
competition law was now to intervene, with the Oberlandesgericht75 deter
mining that one clause in the agreement was not compatible with Article 
85(1) EC and that the entire contract was thus void under Article 85(2) EC.

Importantly, the relevant clause concerned the franchisee’s territorial 
protection; with the contractual prohibition on the sale of Ms. Schillgalis’s 
garments outside the Hamburg region -  an assignment common in franchis-

72 Cf. supra I. C.
73 Legal annotations on the various chapters of the story are too numerous to be mentioned; 

the following narrative relies on Skaupy, ‘Der Pronuptia-ProzeB 1974-1995’, 51 Betriebs- 
Berater (1996) 1899-1901.

74 LG Frankfurt 3/8 0.49/81 -  not reported.
75 Wirtschaft und Wettbewerb/E OLG 2946.
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ing contracts and specifically designed to protect the interests of the 
franchisee -  falling foul of the Judges. Equally, however, German law inter
estingly took a back seat. Nor were the Civil Code’s (§ 139 BGB) and Unfair 
Contract Terms Act’s (§ 6 AGBG) relevant, complex and extremely sensitive 
rules on contractual voidability in cases of invalid clauses, to play a part in 
the case. Nor was the law on unjust enrichment (§812 BGB I 1, 2nd alterna
tive) to be invoked to create a quasi contractual or non-contractual basis for 
the remuneration of Pronuptia.

Instead, in this saga, European competition law was to play the principal 
role for many years to come. Pronuptia subsequently appealed to the German 
Federal High Court (FHC). Refusing initial judgment, this Court instead 
requested a preliminary ruling from the ECJ in 1984.76 And accordingly, the 
ECJ was allowed to hand down its famous Pronuptia judgment in January 
1986;77 a judgment which subsequently guided the Commission in its draft
ing and adoption of Regulation 4087/88 ‘on the application of Article 85(3) 
of the Treaty to categories of franchising agreements’.78

All of this led to new contract law chapters in the saga. The FHC, having 
jurisdiction only on points of law, received the ECJ’s interpretation of Article 
85 EC and referred the case back to the Oberlandesgericht in Frankfurt, 
which in turn took the European prohibition of resale price maintenance and 
of territorial restrictions literally, and held the franchising contract to be void 
in December 1992. Pronuptia promptly re-appealed to the FHC which 
reversed the lower Court’s decision in February 1994 and instructed it to 
reconsider the consequences of the invalidity of the anti-competitive clauses 
in the agreement. This led finally to an Oberlandesgericht judgment in 
September 1994, which gave Pronuptia the same sum awarded by the 
Landgericht in 1981. Though Ms Schillgalis gave proof of her staying- 
power, appealing again to the FHC, that Court declared the story to be over 
on procedural grounds (§ 554 b ZPO), denying its doctrinal importance and 
refusing to deal with it a second time.79

A tortuous, multi-faceted and paradox-laden story. The following discus
sion concentrates upon the differentiation between competition policy impli
cations dealt with under European law and issues of contractual fairness 
addressed by German law.

2. Diagonal Conflicts

The EC has a clear mandate to develop and implement a European competi
tion policy. Ms Schillgalis and the Community authorities had taken offence

76 Cf. OJC 1984 191/11.
77 Case 161/84, Pronuptia de Paris GmbH v Irmgard Schillgalis, [1986] ECR 353.
78 OJL 1988 359/46.
79 Case III ZR 241/94, order of 28 September 1995, not reported.
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at Pronuptia’s disregard for firmly established rules and doctrines of Euro
pean competition law, namely the prohibition of resale price maintenance 
and of territorial restrictions. The wisdom of an application of these rules to 
the franchising agreement at hand might be questioned, and indeed it can be 
argued that the ECJ did not treat the specific problems of franchising 
contracts seriously. Nevertheless and undoubtedly so, the rules in the books 
provided a basis for the ECJ’s involvement in an assessment of franchising. 
Its somewhat solemn affirmation of European principles paid tribute to the 
apparent need for legal continuity in the administration of European competi - 
tion policy, and this doctrinal umbrella then shielded a shift of paradigmatic 
importance in the ECJ’s reasoning; to wit, a turn to an efficiency-oriented 
assessment of vertical restraints.

It is precisely this long expected and much celebrated innovation which 
has accentuated the tensions caused by the Europeanization process. How 
does the competition policy-driven approach to franchising as a means of 
efficiently organizing distribution interact with a private legal logic which 
seeks to assess the fairness of such arrangements under contract law? From 
the perspective of antitrust’s new economic rationale, any protection of the 
franchisee’s interests through mandatory rules of contract law will seem to 
be misguided in principle.80 All legal orders must deal with substantive 
conflicts of this kind. Within the European system, however, these tensions 
have an additional ‘constitutional’ dimension. European competition law 
claims ‘supremacy’ over national law. The ‘uniform application’ and ‘full 
effectiveness’ of its ‘positive’ measures may not be hindered by national 
law:81 national competition law, to be sure. But what about other legal 
fields? The EC cannot simply claim jurisdiction in contract law matters. 
Equally, however, its Member States may not be allowed to camouflage their 
disrespect for European law through resort to some other legal label. In short, 
they may not continue to administer their national contract law as if they had 
retained full autonomy over its institutional environment.

Official documents tend to avoid the issue.82 Although ‘a block exemp
tion regulation may deal with certain provisions of the protection of 
franchisees, it only deals with such provisions from the point of view of the

80 Cf. the discussion in Dnes, ‘The Economic Analysis of Franchising and its Regulation’, in 
C. Joerges (ed.), F ranchising  and  the Law: Theoretical and  C om parative A pproaches in 
E urope and  the U nited States (1991) 133-42.

81 Case 14/68, Walt Wilhelm, [1968] ECR 1.
82 Even the recent ‘Green Paper on vertical restraints in EU competition policy’ [COM (96) 

721, www.europa.eu.int/en/comm/dg04entente/en/96712/en.htm] does not mention 
contract law but discusses only co-operative arrangement within competition policy (ch. 
Ill, parts IV, V).

http://www.europa.eu.int/en/comm/dg04entente/en/96712/en.htm
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competition rules’, the draftor of the European regulation explains.83 And he 
goes on:

[A]s no harmonisation [of contract laws and social laws] has been judged neces
sary at Community level, national laws continue to apply. The only limitation to 
such application is that such legislation should not conflict with the principles of 
competition law. 84

But how can this circle be squared? Before advocating a specific response, 
however, it may prove useful to consider three dimensions of the conflict and 
the implications of conceivable solutions.

A broad interpretation of the supremacy doctrine and/or a wide-ranging 
acceptance of the pre-emptive effects of European competition law would 
imply that the ‘substantive’ conflicts between economic liberties and protec
tive policies have been solved in favour of the former. This thereby confirms 
the neoliberal reading of Europe’s ‘economic constitution’ and, implicitly, 
through the ‘pre-emption’ of autonomous national contract law policies, 
contributes to their convergence within the EU.

An explicit rejection of such far-reaching consequences leads logically to 
fundamentally different conflicts. European competition law, even if 
conceived of as a hierarchical system, would be confronted with a broad 
range of legal doctrines and practices which would multifariously affect its 
regulatory functions. No longer would European competition policy be a 
simple matter of the streamlined implementation of its own regulatory objec
tives. Instead, it would in each individual case be fully dependent upon the 
co-operation of national jurisdictions.

In many fields, the search for legal formulae acceptable throughout the 
Community, may be fittingly characterized as a process of regulatory compe - 
tition, during which governmental and non-governmental actors promote the 
adoption of regulatory policies which serve their particular economic inter
ests and/or are in line with certain general normative concerns.85 In legal 
science terms, such a reconstruction of the process of ‘harmonization’, and in 
particular its highlighting of the simultaneous presence within it of economic 
and normative interests, might be identified as a modernized version of the 
late Brainerd Currie’s ‘governmental interest analysis’. This would remind us 
that the supporters of a specific legal solution tend in an international context

83 de Cockbome, ‘Franchising and European Community Competition Law’, in C. Joerges 
(ed.), F ranchising ..., supra note 80, 281-314 at 312.

84 I b id , at 313.
85 Cf. for an institutional economics perspective Gerken, ‘Institutional Competition: An 

Orientative Framework’, in id. (ed.), Competition A m ong  Institutions (1995) 1-34, and for 
a political science analysis A. Héritier et al. , D ie Veränderung von Staatlichkeit in Europa  
(1994), at 1-5, 12-19, 386-95; Héritier, ‘The Accommodation of Diversity in European 
Policy-making and its Outcomes: Regulatory Policy as a Patchwork’, 3 JEPP  (1996) 149 - 
67.
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to identify with what they perceive to be the ‘real’ concerns of their home 
jurisdictions. Fortunately enough for private law, both the type of conflict 
which it is called upon to resolve, and the formalized processes of adjudica
tion in which it evolves, effectively shield it from any explicit or blatant 
political involvement. Nevertheless, an effective resolution of existing 
‘diagonal conflicts’ between European competition policy and national 
contract law systems will need to be based on something other than formal 
comparative research or (horizontal) conflict-of-laws rules.

3. Compatibility Versus Supremacy

What exactly might form the normative leitmotif for the resolution of 
conflicts within the EU’s multi-level system of governance? If we start from 
the assumption that the Europeanization of competition policy is a sound and 
legitimate project, the defence of national autonomy in contract law must be 
limited. Again, however, the quest for a conflict-mediating mechanism can 
seek inspiration from other fields of integration policy, and most notably 
from the very rich jurisprudence on the compatibility of national regulatory 
policies with Article 30. Interestingly enough, the ECJ has on numerous 
occasions been able here to find answers which respect both the Commu
nity’s market-building objectives and national concerns.86 It is, however, by 
definition impossible to isolate a single doctrinal formula from which such 
solutions might be formally ‘deduced’. They need instead to be detected.

In the specific example of franchising, it seems conceivable that national 
courts base their assessment of the fairness of such relational contracts upon 
a materialized understanding of the autonomy of semi-independent 
entrepreneurs. Though a full explanation of this point would require too 
lengthy an explanation,87 its major characteristics may once again be under
lined: the process of conflict resolution must mediate between Europeanized 
policies and national autonomy; it will and must not lead to uniformity in 
Europe’s contract law, but need instead be based on conceptual reorientation 
and inventiveness.

86 Cf. supra II. B. 4. iii.
87 Cf. the deliberations in C. Joerges, ‘Contract and Status in Franchising Law’, in id. (ed.), 

Franchising..., supra note 80, especially at 64-6.
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B. Annex 2: A lp in e  In ves tm en ts  -  National Regulatory Policies and 
Conflict of Laws (Andreas Furrer)

1. Introduction

A fascinating aspect of the Europeanization process identified above88 is the 
complex inter-linked structure of national, international and European law in 
the multi-level governance structure of the European Union. Moreover, in its 
complexity this structure opens up new perspectives of the mutual penetra
tion and mutual interaction of the legal systems involved. Based on the case 
Alpine Investments, 89 the following analysis aims to show how national law 
and national regulatory policies plays an integral role in law within the 
Union. National regulatory policies can be effectuated by conflicts of laws 
which in turn ‘integrates’ European perspectives. To show this argument in 
some detail it is worthwhile closely analysing the case in question.90

2. Alpine Investments

(a) The Case
In Dutch law the financial market is ruled by strict public law rules (Wet 
Effectenhandel, Law on Securities Transaction of 30 October 1985).91 
According to this law, the Netherlands Ministry of Finance imposed a 
general prohibition on contacting individuals by telephone in order to offer 
various financial services without their prior consent in writing (cold call
ing). This prohibition was restricted to off-market commodities futures. 
Having received complaints by investors, who had made unfortunate invest
ments from outside the Netherlands, the Finance Minister extended the 
prohibition to offering services from the Netherlands to other Member States, 
with a view to preserving the reputation of the Netherlands financial sector.

88 Supra II. B. 4. ii.
89 Case C-384/93, A lp in e  Investm ents B V  v. M inister van Financiën, [1995] ECR 1995-1- 

1141.
90 See for analyses Reich, ‘Anmerkungen zu C-384/93, Urteil des EuGH vom 10.5.1995 -  

A lp in e  Investm en ts B V  v. M inister van F in a n c ië n ', 6 E u Z W  (1995) 407; Hatzopoulos, 
‘Note to CJEC, Case C-384/93, A lp ine  Investm ents B V  v. M inister van F in a n c iën ’ , 32 
CMLR (1995) 1427; Berrod, ‘Libre prestation des services -  Arrêt ‘Alpine Investment’4, 
5 R evue du M arché U nique E uropéen  (1995) 3/305; Kohler, ‘Gemeinschaftsrecht und 
Privatrecht: Zur Rechtsprechung des EuGH im Jahre 1995’, 4 ZE uP  (1996) 452; Kort, 
‘Schranken der Dienstleistungsfreiheit im europäischen Recht’, 51 Juristenzeitung  (1996) 
132; B. Lurger, R egu lierung  und  D eregu lierung  im europäischen P riva trech t (1997); 
Huglo, ‘Liberté d’établissement et libre prestation des services’, 31 Rev.trim .dr.eur. 
(1995) 827; Ross, ‘Article 59 and the Marketing of Financial Services’, 20 EL Rev. 
(1995) 507; Grosskopf, ‘Anmerkung zu EuGH, C-384/93, Urteil vom 10.5.1995’, 41 
W ettbewerb in R ech t und  P raxis (1995) 805; Knobl, ‘Ein Meilenstein im Europarecht der 
Bank- und Wertpapierdienstleistungen sowie im Anwendungsbereich der Dienstleistungs- 
freiheit’, 9 W irtschaftsrechtliche B lä tter  (1995) 309.

91 According to Hatzopoulos, supra note 90, the Netherlands has since replaced this law.



316 CHRISTIAN J0ERGES, ANDREAS FURRER and OLIVER GERSTENBERG

Alpine Investments challenged this prohibition by the Ministry of 
Finance. In its appeal it argued that the Dutch general prohibition was 
incompatible with the freedom of services guaranteed by Article 59 in so far 
as it applied to potential investors in Member States other than the 
Netherlands.92 The Court submitted this question to the European Court of 
Justice (ECJ).

(b) The Court’s Reasoning
The ECJ approved the applicability of Article 59 in general. This article 
applies despite the fact that the services in question are just offers without an 
identifiable recipient and even if neither the supplier of the services nor the 
recipient is moving from one Member State to the other.93 This raises the 
question whether this national measure constitutes a restriction of trade under 
the freedom to provide services.

The ECJ underlines that the Dutch prohibition does not constitute a 
restriction on the freedom to provide services solely by virtue of the fact that 
other Member States apply less strict rules to providers of similar services 
established in their own territory. Different levels of consumer protection 
measures are not per se a restriction to the free market of services as such. 
The Court points out that three factors should be taken into account.

First, the supplier may loose a rapid and direct technique for marketing 
and for contacting potential clients in other Member States. Second, this 
national measure falls into the scope of Article 59, despite the fact that the 
restriction imposed on the provider of services is imposed by its own 
Member State. Third, the Court affirms indirectly the analogous applicability 
of the Keek-rulings.94» 95 In the case in hand, however, the prohibition 
affecting Alpine Investments has some effect outside the Netherlands. The 
negative effect on trade lies in the fact that Alpine Investments cannot use a 
successful technique for marketing its financial services in another Member 
State. This hinders the access to the market in services in other Member 
States and therefore affects intra-Community trade.

Due to these reasons the Court concludes that this national measure is a 
restriction on the freedom to provide services within the meaning of Article 
59 of the Treaty. Therefore, this national measures must be justified by 
imperative reasons of public interest and considered to be objectively neces
sary and proportionate to the objective pursued.

92 See Advocate General, supra note 89, 1163.
93 ECJ, supra note 89, Rec. 19.
94 Case C-267/91 and C-268/91, B. K eck and  D. M ithouard, [1993] ECR 1993-1-6097; Case 

C-63/94, G roupem ent national des négociants en pom m es de terre d e  B elg ique  v. IT M  
Belgium  SA and  Vocarex SA, [1995] ECR 1995-1-2467.

95 ECJ, supra note 89, Rec. 36f.
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The ECJ considers two main arguments put forward by the Netherlands 
government. It argues that the prohibition of cold calling in off-market 
commodities futures trading seeks both to safeguard the reputation of the 
Netherlands financial markets and to protect the investing public. The Court 
interlinked those arguments in the following statement:

Financial markets play an important role in the financing of economic operators 
and, given the speculative nature and the complexity of commodities futures 
contracts, the smooth operation of financial markets is largely contingent on the 
confidence they inspire in investors. That confidence depends in particular on the 
existence of professional regulations serving to ensure the competence and trust
worthiness of the financial intermediaries on whom investors are particularly 
reliant.
Although the protection of consumers in the other Member States is not, as such, 
a matter for the Netherlands authorities, the nature and extent of that protection 
does nonetheless have a direct effect on the good reputation of Netherlands 
financial services.
Maintaining the good reputation of the national financial sector may therefore 
constitute an imperative reason of public interest capable of justifying restrictions 
on the freedom to provide financial services. 96

A careful analysis of the last paragraph shows how the Court seems to be 
very critical about the validity of the first mentioned argument of maintain
ing the good reputation of the Netherlands financial market. This argument 
might not stand alone to constitute an imperative reason of public interest to 
justify a national restriction. The Court rather underlines this first argument 
with another one: the argument of a high level of consumer protection at the 
national level. This argument is widely accepted to be an imperative reason 
to justify restriction on the freedom to provide services.97 The logic of the 
argument on the whole lies in the second part of the second paragraph: if a 
national measure can uphold a high standard of consumer protection, this 
will have a positive effect on the good reputation of the national financial 
market, and this will be accepted as an imperative reason of public interest 
capable of justifying restrictions on the freedom to provide financial services, 
as long as this restriction is proportional.

In Community law the precondition of proportionality is well established 
and has been influenced by the well elaborated German tradition.98 This 
precondition of proportionality has three elements. First, the national 
measure must be appropriate. Second, it must be adequate. Third, the relation

96 ECJ, supra note 89, Rec. 42 -  44.
97 See Joint Cases C-34/95, C-35/95 and C-36/95, Konsumentombudsmannen (KO) v. De 

Agostini (Svenska) Förlag AB and TV-Shop i Sverige AB, Judgment of 9 July 1997, 
[1997], nyr, Rec. 46, 53.

98 AG Damon in Case C-69/88, H. Krantz GmbH & Co. v. Ontvanger der Directe 
Belastingen and Staat der Niederlanden, [1990] ECR 1990-1-583, para. 8.
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of the restriction on the one side and the objective on the other must be 
adequate.

In the case of Alpine Investments the Court analysed the proportionality 
on the basis of four arguments and rejected all of them:

1. Alpine Investments argued that the Netherlands Government should rely 
on the controls imposed by the Member State of the recipient. The Court 
rejected this argument. It reasoned that the Member State from which 
the telephone call is made is best placed to regulate cold-calling. The 
receiving State is not in a position to prevent or control telephone calls 
from the Netherlands. Therefore the Court holds that this national 
measure has to be considered to be appropriate to achieve the objective 
of securing the integrity of those markets.

2. The Court also rejected the argument that other Member States regulate 
this issue with fewer restrictions and that therefore the Netherlands solu
tion should be considered inappropriate.

3. It also rejected the argument that the prohibition of cold calling would 
be inappropriate because of its general nature and that this would not 
take into account the conduct of individual undertakings accordingly 
imposing an unnecessary burden on undertakings which have never 
been the subject of complaints by consumers.

4. Last but not least the Court indicated the limited scope of the prohibi
tion."

The Court concluded that the Netherlands’ prohibition of cold calling is not 
disproportionate to the objective which it pursues.

This judgment may be convincing in its result but by no means in its 
reasoning. However, the main focus of the following analysis is not a basic 
critique of its legal reasoning, but rather shows how far the ECJ pushes the 
legal framework to safeguard national consumer protection measures.

(c) Critique
As shown above, the centre of the Court’s reasoning is the link between the 
argument of safeguarding the reputation of the Netherlands financial market 
and the argument to protect the investing public. The reason given by the 
Court to justify this link is cited above. The nature and extent of a protection 
standard must have a direct effect on the good reputation of the Netherlands 
financial services.100 This argument seems to be an allegation rather than a 
reason. It is worthwhile to examine this more closely.

99
100

ECJ, supra note 89, Rec. 54. 
ECJ, supra note 89, Rec. 43.
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The ‘good reputation’ argument is not new at all. The ECJ has affirmed 
these national measures under precise conditions.101 Roth set up a rather 
critical analysis of this jurisprudence in the light of Article 34.102 The 
tension between national measures of this kind and the aim of the common 
market is obvious. The borderline between national measures fulfilling the 
Court’s requirements and those with (hidden) protectionist implications, 
between (permitted) market regulating measures and other (forbidden) aimed 
at excluding foreign competitors cannot be drawn properly. This seems to be 
the reason why the Court considers it necessary to combine this reason with 
the argument of consumer protection. Therefore an analysis of the Court’s 
argument as a whole has to be put forward in two steps:

-  First, we will question the Court’s assertions on the positive effect of the 
prohibition on the good reputation of the Netherlands financial market. 
We will show that in the case in hand the prohibition of a national 
marketing measure can not be justified by this ‘good reputation’ argu
ment, because this measure is not appropriate.

-  Second, we will show that the gap left by the first argument can not be 
filled with the supporting ‘consumer protection’ argument because of 
the limited effect for consumers.

Any measures aiming to uphold the good reputation of a specific market 
have to fulfil two basic requirements. On the one hand such a law must 
develop an external effect, so that the third party concerned can be convinced 
he would gain a specific advantage, like a higher standard of protection. On 
the other hand, the confidence of the third party that he would obtain this 
specific advantage through the announced measure has to be ensured by its 
internal effect. It has to rely on the functioning of the national concept. A 
high level of educational standards or strict standards for registration of 
highly qualified jobs in the financial market etc. would improve the internal 
factual situation and therefore have the external effect of improving the good 
reputation of a certain market.

This raises the following question: what advantages can a third party gain 
through the promises of the ‘good reputation of the financial market of the 
Netherlands’? The main answer might be that the third party concerned can 
enter this financial market with lower transaction costs, because he can rely 
on the national security measures which would otherwise have to be inte-

101 See Case 237/82, Jongeneel Kaas BV u.a. v. Niederländischer Staat and Stiching 
Centraal Orgaan Zuivelcontrole, [1984] ECR 483; Case 5/79, Procureur générale v Hans 
Buys, Han Pesch and Yves Dullieux and Denkavit France SARL, [1979] ECR 3203; Case 
16/83, Criminalproceedings against Karl Prantl, [1984] ECR 1299.

102 Roth, ‘Wettbewerb der Mitgliedstaaten oder Wettbewerb der Hersteller?’, 159 Zeitschrift 
für das gesamte Handelsrecht und Wirtschaftsrecht (1995) 78.
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grated into the specific private contract with the supplier of services or he 
could even not insure at all.103

An analysis of the external effect of cold calling shows the limited scope 
of this prohibition. If all the national suppliers of off-market commodities 
futures discontinue calling potential recipients and accept the national prohi
bition of cold calling, nothing happens at all: there is just a vague link to the 
‘good reputation of the financial market’ in the form of a non-event. If 
recipients are contacted by cold phone calls the danger (if any) to the good 
reputation is immediately realized. Yet is there really such a negative effect? 
There are at least two underlying presumptions for the Court. On the one 
hand, the overwhelming part of recipients draw the conclusion that all 
suppliers using cold calling as a marketing instrument are dubious. On the 
other hand, a cold phone call from a supplier of commodities futures must 
generally have the effect that recipients generalize these negative impressions 
(if there are any) to all the other suppliers of financial services in this specific 
State. These presumptions are rather theoretical. They might be true if there 
is a small home market of suppliers and most of them practice cold calling in 
a dubious manner.

To summarize the criticism of the Court’s first argument: the national 
prohibition of cold calling has just a vague link to the aim of safeguarding 
the good reputation of the national financial market. The underlying 
presumptions should have been examined further. According to the Court’s 
own jurisprudence a national measure must have some factual effect in the 
common market to infringe Article 30.104 However, this measure has hardly 
any external effect in the above mentioned conditions. Yet, in most cases the 
non-event produced by the prohibition of cold calling has, in relation to the 
huge amount of suppliers of financial services in the common market no 
external effect and is therefore hardly appropriate. There are other less far 
reaching measures to protect these two objectives, similar to the British 
solution.105

103 This might be a reason why we cannot speak of ‘economic masochism’ (Hatzopoulos, 
supra note 94), 1441.

104 See ECJ, supra note 89, Rec. 11: ‘Furthermore, the possibility that nationals of other 
Member States would hesitate to sell goods on instalment terms to purchasers in the 
Member State concerned because such goods would be liable to seizure by the collector 
of taxes if the purchasers failed to discharge their Netherlands tax debts is too uncertain 
and indirect to warrant the conclusion that a national provision authorizing such seizure is 
liable to hinder trade between Member States.’ (See also: Case C-93/92, CMC M otorrad  - 
center G m bH v. Pelin Baskiciogullari, [1993] ECR 1995-1-5009; Case C-379/92, Peralta, 
[1994] ECR 1994-1-3453).

105 See AG Jacobs: ‘In the United Kingdom, in particular, financial services are subject to the 
regulatory framework established by the Financial Services Act 1986. Under that Act, a 
person may not carry on investment business unless he has received authorization or 
unless he is an exempted person. A person may receive authorization by membership of a 
recognized self-regulating organization. One of those organizations is the Securities and 
Futures Authority (SFA). A lpine Investm ents refers to the Conduct of Business Rules of
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If we examine the internal effect, the Netherlands government points to 
the high level of consumer protection in the field concerned. In line with this 
argument the Court tried to bridge the gap left by the first ‘good-reputation’ 
argument: ‘The nature and extent of that protection does none the less have a 
direct effect on the good reputation of Netherlands financial services.’106 But 
the prohibition of cold calling is an effective measure ex ante: the consumer 
shall not be exposed to the risk of unreflected financial transactions with 
possibly disastrous risks. In this sense this measure might be effective ex 
ante. But the ECJ holds that protecting ‘consumers in the other Member 
States is not, as such, a matter for the Netherlands authorities.’ 107 Therefore, 
the Netherlands government puts forward the ‘good-reputation’ argument. 
The Court’s attempt to bridge this gap is rather weak. Just because of this 
limited ex ante effect of consumer protection at the international level it 
accepts the national prohibition with a view to safeguarding the good repu
tation of financial markets and accepts thereby a restriction of the freedom to 
provide cross-border services.

This would seem to be at the least questionable. Under the light of 
consumer protection the more important aspects are their ex post remedies. 
The Court holds that

the Member State from which the telephone call is made is best placed to regulate 
cold calling. Even if the receiving State wishes to prohibit cold calling or to make 
it subject to certain conditions, it is not in a position to prevent or control tele
phone calls from another Member State without the cooperation of the competent 
authorities of that State. 1°8

The Court’s view of the functioning of this prohibition is astonishing. It 
seems to be very unlikely that the Netherlands authorities regularly control 
telephone calls of financial service providers. It is much more likely that the 
authorities in general react to complaints from investors who have made 
unfortunate investments in that sector. It is obvious, however, that these 
complaints do not help those investors to evade contractual obligations. They 
do not get any part of their losses back.

Therefore, the main practical effect of this prohibition in relation to 
consumer protection is probably in the sphere of private law. If a contract 
between a recipient of financial services and its provider is concluded on a

106
107
108

the SFA, under which a firm must establish and maintain compliance procedures designed 
to ensure that all employees and agents of the firm comply with the rules concerning 
unsolicited calls to private investors. The compliance procedures must include tape 
recording any unsolicited calls made to investors and keeping documentary records of any 
such calls at the time when they are made. Alpine Investments concludes that it is possible 
to protect investors by tape recording the telephone calls.’ (see AG Jacobs, supra note 93, 
para. 82).
ECJ, supra note 89, Rec. 43.
ECJ, supra note 89, Rec. 43.
ECJ, supra note 89, Rec. 48.
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cold calling basis, the recipient can challenge the validity of contract for that 
reason. This ex post perspective opens questions in the field of Private Inter
national Law (PIL), a perspective which is not immediately part of the Alpine 
case.

3. The Conflict o f Laws Perspective

(a) Alpine Investments and Private (International) Law
As mentioned above, the main perspective in relation to consumer protection 
is the ex post effect of the prohibition in the field of private law. At national 
level a contract between a Netherlands provider and a Netherlands recipient 
of a financial service is void because of the provider’s illegal behaviour. On 
an international level, this most important ex post perspective opens the 
question in the field of PIL, of whether this illegal marketing instrument 
might make contracts void in Member States other than the Netherlands. In 
legal terms, whether foreign (Netherlands) public law is applicable in other 
Member States?109 The answer depends on the specific rules in the internal 
PIL of each Member State. The pertinent PIL of contracts has been harmo
nized by the Rome Convention.110

To give just one example: a British investor challenges a contract with 
Alpine Investments. According to Article 4 I and II RC the law of the 
Netherlands applies to this contract, because the ‘party who is to effect the 
performance which is characteristic of the contract has, at the time of 
conclusion of the contract, his habitual residence’111 in the Netherlands. This 
raises the question of whether this reference to the Dutch law implies this 
prohibition of cold calling in the public law sphere or not.112 According to 
Article 8 I RC the ‘validity of a contract [B] shall be determined by the law 
which would govern it under this Convention if the contract or term were 
valid’. Therefore the question of initial illegality falls into the scope of the 
Convention.

However, in this case the question arises as to whether a reference in 
foreign national private law to a prohibition in the same foreign public law 
has to be observed by the British Court. Yet even if we accept an open and 
far reaching interpretation of this article, in reality it will be very likely that a 
Dutch investments agency, acting against the Netherlands prohibition of cold

109 In the German debate there is a fragmented discussion about the various dogmatic 
concepts in this respect: see for an overview Hager, ‘Zur Berücksichtigung öffentlich- 
rechtlicher Genehmigungen bei Streitigkeiten wegen grenzüberschreitender Immis
sionen’, 53 R abelsZ  (\9%9) 293, at 302.

110 Convention on the Law Applicable to Contractual Obligation, Rome 1980 (RC).
111 Art. 4 II RC.
112 See for the British law: P. Kaye, The N ew  P riva te In terna tional L aw  o f  C ontract o f  the  

European Com m unity (1993) 240f., at 269.
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calling, will choose another law for their contracts according to Article 3 RC 
i.e. in a subsequent letter of confirmation. According to Article 7 I RC a 
judge can still take into consideration this foreign public law regime. Two 
problems persist: on the one hand, Great Britain has, like Germany, Ireland 
and Luxembourg, declared a reservation not to apply this provision.113 On 
the other hand, even if this norm is in force a judge has a broad discretionary 
power to apply it. Therefore, in both situations -  narrow interpretation of 
Article 4 I and II RC or choice of law by the provider of the financial service 
-  the question arises whether the Netherlands public law prohibition of cold 
calling could make this contract invalid. A European perspective in the light 
of the Alpine Investments case might give some guidelines to this open 
discussion.

(b) The European Law Perspective on PIL
The starting point of the European perspective is the fundamental tension in 
the law of the European Union mentioned above. On the one hand, European 
Community law has a far reaching deregulative effect by virtue of the four 
freedoms of the Treaty, while on the other hand we observe re-regulatory 
effects through positive integration, by way of the adoption of the European 
supranational regulatory framework. The Court’s reasoning, especially in 
paragraph 48114 can be read in line with the first reading of European Union 
law. Such a restrictive interpretation would hinder the effect of the 
Netherlands regulatory measures in other Member States throughout the 
Community in favour of the freedom to provide services.115

From a choice-of-law perspective this could be read as follows. There is a 
marked tension between the application of the law of the State of origin and 
the law of the State of recipients of the service. This tension cannot be solved 
by referring to the former or the latter. Therefore, in line with the above 
mentioned restrictive deregulative perspective, some legal authorities suggest 
resolving this tension by applying the most favourable law from the point of 
view of the supplier of the service,116 since the main effect of such an inter
pretation establishes and safeguards the four freedoms of the Treaty.

However, his interpretation can be challenged by considering the re-regu
lative perspective in Community law. We have shown above that the Court 
has broadened the discretionary field of regulating a national market and up
holding a high standard of consumer protection at the national level, which is 
also guaranteed by Article 129a at the Union level. This judgment is in line

113 See Art. 22 I RC and P. Keye, supra note 112, at 248.
114 Supra note 89.
115 See B. Lurger, supra note 90, at 74f.
116 See in general Basedow, supra note 28; applying it to the Alpine case: B. Lurger, supra 

note 90, at 74f.
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with two developments in European Community law. On the one hand, the 
Court acknowledges the freedom not only of suppliers but also of the recipi
ents of goods and services.117 The above mentioned one-sided perspective 
favouring the supplier’s perspective is not convincing as such. On the other 
hand, the Union has developed an active consumer protection policy. This 
opens the question of how to value these two perspectives118 and might lead 
to the conclusion that from a European Union perspective ‘consumer protec
tion’ is judged as a cCommon European value which is to be upheld. In 
Directive 97/7119 the Community even draws a direct link to the ECHR and 
acknowledges a quasi-constitutional dimension of consumer protection.120

However, even if this constitutional dimension interpretation might be 
too extensive, the Alpine case shows the high rank of consumer protection in 
Community law. We have shown above the inherent logic of the Court’s 
reasoning; we hope also to have shown how important the practical implica
tions of the ex post perspective are. The only legal remedy for an investor 
who has lost his investments on account of this dubious marketing practice is 
to challenge the validity of the contract. The national prohibition of cold call
ing can thus be judged proportionally, just in case the foreign investor can 
make the contract void (and get his investments back) by referring to the 
illegal behaviour of the provider of the financial service. Such an interpreta
tion would guarantee that the high level of consumer protection in the 
Netherlands is effective throughout the Union.

So, the Court’s close link between the ‘consumer protection’ and the 
‘good reputation’ arguments with the argument of the high value of 
consumer protection at the Community level can give some indication of the 
above mentioned tension between the rights of the supplier and of the recipi
ents of a service. Under such restrictive prerogatives the consumer protection 
right of the recipients of a service might be valued more highly than the free
dom to provide a service throughout the Community.

Following this argument and respecting this European perspective, we 
can draw the conclusion that the prohibition of cold calling in the public law 
of the provider’s State (in this case the Netherlands) has to be applied to a 
contract regardless of the law applicable to the specific contract. We could 
even go one step further: if this is really a Community value to be applied to

117 See for the freedom of services Case Verb. 286/82 u. 26/83, Luisi and Carbone, [1984] 
ECR 1984, 377; Case 186/87, Cowan, [1989] ECR 1989, 195: Roth, ‘Der Einfluß des 
Europäischen Gemeinschaftsrechts auf das Internationale Privatrecht’, 55 RabelsZ (1991) 
623; Reich, ‘Rechtsprobleme grenzüberschreitender irreführender Werbung im Binnen - 
markt’, 56 RabelsZ (1992) 444; B. Lurger, supra note 94, at 91.

118 See B. Lurger, supra note 90, at 91.
119 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the 

protection of consumers in respect of distance contracts, 1997 L 144/19.
120 See Recital 7 of Directive 97/7EC (supra note 119), see for further analysis Reich, ‘A 

European Constitution...’, supra note 4.
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the national law of conflicts, this conclusion can be drawn despite the British 
reservation to Article 7 I RC. The good reputation of the Netherlands finan
cial market has been proven effective, both through an external and an inter
nal perspective.

We hope to have shown with this example how a European perspective in 
the sphere of public law can have an indirect but concrete influence on the 
interpretation of PIL. The questions remain, however, how can such a 
process be seen from a general perspective? How can such an interpretation 
be integrated into a concept of European law?

4. The Role o f Conflicts o f Laws Within the European Union

(a) Introduction
There is some (German) academic debate about the interpretation of national 
law in the light of Community law.121 Ehricke, who tries to conceptualize 
this discussion distinguishes between the interpretation of national law in the 
light of secondary legislation (,richtlinienkonforme Auslegung) and from the 
perspective of Community law as a whole (gemeinschaftsrechtskonforme 
Auslegung) )  22 This academic discussion has its merits but it does not focus 
on the centre of the dogmatic problem mentioned in the above introductory 
observations. Ehricke does rightly point123 out what we can learn from this 
case, namely how national law plays an integral role in the law within the 
Union and how national regulatory policies can be effectuated by a European 
conflicts-of-laws perspective.

The starting point of a more deep-seated approach lies in the complex 
structure of the law within the European Union. We have discussed at some 
length the normative suggestion of the multi-level governance structure of 
the Community. But there is another aspect deriving from this supranational 
structure: the law within the Union, as a supranational structure, is fed by a 
great number of legal sources. Even without extrapolating our example in all 
possible directions, it is immediately discernible that next to primary 
Community law, a number of other legal structures apply, such as the Rome 
Convention on the Law Applicable to Contractual Obligations for the ques
tion of applicability of law, the Brussels Convention for the question of 
recognition and also partly for the question of enforcement, and the British

121 See Bleckmann, ‘Probleme der Auslegung von EWG-Richtlinien’, 33 R echt der in terna 
tionalen W irtschaft (1987) 929; Brechmann, D ie richtlin ienkonform e A uslegung  (1994); 
Schmidt, ‘Privatrechtsangleichende EU-Richtlinien und nationale Auslegungsmethoden’, 
59 R abelsZ  (1995) 569; Ehricke, ‘Die richtlinienkonforme und die gemeinschaftsrechts- 
konforme Auslegung nationalen Rechts’, 59 RabelsZ  (1995) 598; Grundmann, ‘Richt
linienkonforme Auslegung im Bereich des Privatrechts’, 4 Z E uP {  1996) 399.

122 Ehricke, supra note 125, at 603.
123 Ehricke, supra note 125, at 642.
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and Netherlands law relating to obligation. A slight modification of the facts 
of the case would also involve Community legislation on consumer protec
tion, which has only fragmentarily been incorporated into national law. 
These different sources of law, deriving from several ‘levels’ of law cannot 
simply be moulded into a hierarchical structure.

Most of these legal sources only cover partial aspects. In a specific case 
they then have to be put together to make a coherent whole. Yet how is this 
to be done?

(b) The Role of Vertical Conflict of Laws Within the European Union
An analysis has to start by considering the law within the European Union as 
a whole. The above mentioned ‘levels of law’ are all integral parts of this 
structure. ‘Community law’ is just one element of this multi-level suprana
tional structure beside national law and the Brussels or the Rome Conven
tions. Therefore, this supranational system acts as a bracket around a poly- 
centric construction consisting of various ‘meta-levels’, mentioned above, 
which determine the interpretation of norms in their respective area, in vary
ing degrees of obligation. It is by no means restricted to constitutional rights 
and values. This supranational system incorporates national constitutional 
norms alongside Community constitutional norms, private law of national, 
international and European origin, ECHR Rights alongside a lex mercatoria 
which itself has been shaped through CISG and the Brussels and Rome 
Conventions.

Consequently, the principle of Community law priority only applies to 
part of the cases where Community law clashes with national law, and in 
each specific case only after a thorough investigation of the circum
stances.124 The frequently cited examples for the priority of secondary-law 
norms over national constitutions125 involve particular circumstances and 
can hardly be turned into a principle of general validity. This is by no means 
an attempt to question the central and important role of Community law for 
the further integration and development of the European Union. Neverthe
less, the main interest in this process concerns the -  underestimated -  role 
and importance o f national law (and the other levels of law involved).126

This importance of national law is chiefly attributable to the fact that 
large parts of civil law, civil rights and related values -  as well as the major
ity of constitutional values -  are taken directly from the national legal

124 Cf. the analysis in A. Furrer, supra note 70; id., ‘The Principle of Pre-emption in Euro
pean Union Law’, in G. Winter (ed.), Sources and  C ategories o f  E uropean Union L aw  
(1996), 521.

125 Case 106/77, Staatliche F inanzverw altung  v. S.p.A. Sim m enthal, [1978] ECR 1978, 629; 
Case C-213/89, The Queen v. Factortam e, [1990] ECR 1990-1-2433.

126 See Annex C in fra .
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systems, or at least have their origins there. The decisions of the European 
Court of Justice contain a great number of comparative-law references to a 
common constitutional tradition, with the aim of enforcing certain values at 
the Community level.127 A result of this development is, however, that a 
growing number of commentators deduce from ECJ decisions the emergence 
of values at Community level. This does not seem appropriate in each case: 
the ECJ restricts itself, according to its mandate, to the Community perspec
tive, but at the same time it considers national interests and national concepts 
of value and decides whether these are reconcilable with Community 
requirements. In other words, the concepts of values, even the values them
selves, are formed on a national level, and frequently remain on that level. 
The role of the ECJ is merely to examine these values with regard to 
Community requirements and to find measures for the better co-ordination of 
these national values.

The decision in the Alpine Investments case does not justify the interpre
tation that the ECJ has set a value standard in consumer protection at the 
Community level. Otherwise the ECJ decision would force, e.g., Great 
Britain to change its divergent legal provisions.

From the Community perspective, however, there remains the need for 
co-ordination of these specific European and national values. Through an 
integration of the European perspective into the national PIL systems, we 
could argue for a widening of the territorial effect of the high Netherlands 
standard of consumer protection affecting suppliers based in the Netherlands 
in order to protect the consumer throughout the Community. This leads to the 
above mentioned suggestion of giving the Netherlands’ prohibition of cold 
calling the effect of making a contract void between a Netherlands provider 
and his contractual partner throughout the Union. This could be done in view 
of PIL by a broad interpretation of Article 3 II RC or Article 7 I RC. More
over, in view of Community law, we suggest integrating such a Community 
value into the national PIL based on Articles 5 and 6 therefore taking effect 
despite the non-ratification of Article 7 I by Great Britain, Germany and 
Luxembourg.

Through such an interpretation, the Netherlands political decision of 
protecting the consumer is regarded and safeguarded as a national value. 
Based on a political decision at the Community level to safeguard both a 
high standard of consumer protection and a broad discretionary field of 
national consumer policy, the communitarian perspective lies in the 
broadening of the territorial effect of this national measure throughout the 
Community in the above mentioned restricted sense. These two distinct 
national and European perspectives form together a less far reaching, but

127 See only C-260/89, E llin iki vs. D im otiki, [1991] ECR 1991 -1-2925, Rec. 41; Case C-3/91, 
E xportur SA  v. L or Sa e t Confiserie du  Tech., [1993] ECR 1992-1-5529, Rec. 11.
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nonetheless effective, system complying with the principle of a high standard 
of consumer protection, in the light of the principle of subsidiarity.

How can such an interpretation be seen from the dogmatic perspective of 
conflict of laws within the European Community?

(c) The Role of the Horizontal Conflict of Laws Within the European Union
In our context, the following proposition is essential: the determining feature 
of conflict of laws is its decentralized, horizontal, non-hierarchical structure. 
This is what makes conflict of laws such a fascinating and attractive field, 
but this is also what causes problems in the analysis of the system as a whole. 
Within this flat, non-hierachical structure, conflicts of interests can thus not 
be solved by means of concepts which require a vertical, organized, hierar
chical structure. As a result, solutions cannot be found on a meta-level, since 
there is no such level. Nor can the problem be solved, at least not satisfacto
rily, by international law treaties with conflict-of-law contents. In my under
standing, most international law treaties are in fact efforts to improve the co
ordination of these decentralized, non-hierarchical, horizontal structures (for 
exceptions, see the subsequent explanations). This is also the reason why 
international law treaties with conflict-of-laws contents regularly develop 
their own specific existence in the various Member States. A closer investi
gation of this horizontal, non-hierarchical structure shows that it is character
ized by numerous decentralized co-ordination centres. Each Member State 
supplies its own choice-of-law provisions and thus its own co-ordination 
mechanisms. Whether these are open or restrictive towards other legal 
systems is, as Lipstein128 points out with reference to the works of Mann,129 
entirely at the discretion of the individual state in terms of international law. 
There is no general obligation for the individual States to open their national 
law towards other legal systems.130 However, there are (at least) two 
fundamental restrictions to this legal freedom:

-  From a factual perspective, the general globalization of the world econ
omy creates a close interdependence of national legal systems. The 
tightly woven net of international treaties about a great variety of 
detailed issues limits the individual countries’ freedom of arranging 
conflict of laws provisions, even though the standardization effect of 
these treaties is impaired by their integration into national conflict of 
law provisions.

-  From a political perspective, a Member State only has limited defences 
against another Member State’s restrictive conflict of laws provisions:

128 Lipstein, ‘Öffentliches Recht und internationales Privatrecht’, in W. Holl e t a l. (eds), 
Internationales P rivatrecht -  Internationales W irtschaftsrecht (1985) 39, at 39.

129 F. A. Mann, ‘Conflict of Laws and Public Law’, I Rec. des Cours (1972) 107, at 167.
130 F .A. Mann, ibid., at 167.
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classic defensive legislation, such as, e.g., the prerequisite of reciprocity 
tends to settle the dispute at the expense of the parties affected, without 
having any (or at best an indirect) effect on the restrictive conduct of the 
Member State. Besides, this measure contravenes the principle of equal 
treatment and may not be applicable any longer, depending on the extent 
to which this civil right has been embodied in the national constitution.

Despite these limitations, all considerations regarding conflict of laws focus 
on national law and national interests. Even the opening of the national 
system of conflict of laws to foreign legal systems is, fundamentally, directed 
by national interests.

The Law of the European Union opens up this flat non-hierarchical 
structure in the above mentioned sense. How should one judge this process ? 
Should some ‘meta-level’ be developed which is not contained in conflict of 
laws? Does it mean that the decentralized, non-hierarchical, horizontal co
ordination system has turned into a centralized, hierarchical, vertical system?

These questions open a new field of problems which cannot be discussed 
here in its various dimensions but which nonetheless seems to be essential 
for a better understanding of the legal system within the Union.

(d) The Law Within the European Union as a Supranational Poly centric 
Multi-Level Structure

The two distinguishable functions of European Union law and national law 
can be summarized as follows. On the one hand, Community law has devel
oped into a dense framework of constitutional law, with the result that 
national law is finding itself increasingly entangled in supranational 
concerns. The European Court of Justice plays an important role in this 
context, too: it has used its position as the central body of interpretation to 
give the Community a legal foundation of near constitutional proportions. 
The ECJ has succeeded in closely tying the Member States’ legal systems to 
Community law, not only by its interpretation of Article 5 of the EEC 
Treaty,131 but also through the jurisprudence of direct effect and higher rank 
of Community law. On the other hand, we have shown above the fundamen
tal function of national law in the whole system of supranational law within 
the European Union. The national systems of (private) law are the founda
tions of European economic law and thus have to be integrated into the 
system as a whole.

131 Schermers e t a l., ‘Some Comments on Article 5 of the EEC Treaty’, in J. F. Baur e t a l. 
(eds), F estsch rift f ü r  E rn st S te in d o r ff zum  70. G eburtstag  am  13. M ärz 1990  (1990) 
1359 ; Temple Lang, ‘Community Constitutional Law: Art. 5 EEC-Treaty’, 27 CMLR 
(1990) 645.
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Thus, the interaction of Community law and national law has created a 
new dimension in the interpretation and joint application of these two levels 
of law to a specific case. Neither direct application, nor the overruling effect 
of Community law, seems to be an adequate answer to this question of how 
to fit the specific elements of these different levels together in order to apply 
Community law to a specific case in hand. An acceptable solution to the 
problem of interpretation must take these viewpoints into consideration.

The underlying general perspective is the supranational, multi-level struc
ture of the law within the Union. It is built around a supranational structure 
of conflict of laws provisions containing principles on the merging of the 
diverging law sources into a coherent whole. This opens a new vertical per
spective of conflict of laws as a co-ordination mechanism between the differ
ent layers of the law within the Union. The conflict of laws concept -  
considered here in the above mentioned vertical, not horizontal, form -  
enables further individual development of the levels involved in their own 
specific contexts, just as national legal structures are able to develop 
autonomously in spite of the existence of conflict of law provisions. On the 
other hand there are clear indications that vertical Community conflict of 
laws provisions are subject to a common ‘bracket’, which is particularly 
evident in the principle of the priority of Community law, but also in, e.g., 
the principle of subsidiarity. Therefore the function of this bracket holding 
together Community law and national law can only be fulfilled by a suprana
tional system. This supranational Union system is thus best described as a 
polycentric, non-hierarchical, multi-layered legal system which includes all 
relevant levels of law. Therefore, the interpretation of law sources within this 
supranational system, in the light of such a conflict of laws approach, oscil
lates between a public international law approach (supported by the German 
Bundesverfassungsgericht) and a constitutional approach (as advocated by 
the ECJ).

The developments outlined also present new challenges for national 
conflict of laws provisions:

a) Classical conflict of laws used to be an independent co-ordination centre 
committed merely to national interests in a decentralized, horizontal co
ordination structure. Within the new supranational multi-level structure 
it has to take its guidance from the newly developed interdependent 
‘meta-levels’.

b) The mechanism of conflict of laws can be used in a vertical perspective 
to co-ordinate interactions between the different levels of law in the 
system of law within the European Union. This supranational system of 
co-ordination can be understood as a polycentric, non-hierarchical, 
multi-layered legal system.

c) The Member States’ legal systems follow different traditions in the def
inition of boundaries between private law norms and public law norms,
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which means that also in this area, conflict of laws as part of the supra
national multi-level system has to develop new, more open strategies.

d) Horizontal conflict of laws as part of this supranational multi-level 
structure has to balance its own mechanisms of market control, 
governed by private law, with corresponding foreign compulsory private 
law standards.

e) Finally, national conflict of laws within the supranational multi-level 
system is responsible for the functioning of the internal market, and at 
the same time for the preservation of diversity in national private law. It 
is in this tension that conflict of laws fulfils its central function as the 
fourth instrument of law-making, next to law standardization, law 
harmonization and ‘private’ law-making, e.g. in the area of standardiza
tion.

f) In particular, the system still needs to be improved, but the underlying 
requirements have been established in this section. The methodology of 
incorporating national private law and national conflict of laws into 
Community law, as well as the weighing of demands and requirements 
of the various levels of law involved, requires this supranational, poly- 
centric, multi-level structure to have a conflict of laws core: this oscil
lates between a public law approach and a constitutional approach.

C. Annex 3: The B osm an  Case -  Devolution, Democracy and 
Constitutional Design (Oliver Gerstenberg)

1. Introduction

The Bosman case132 looks like a new version of an old story -  the story of 
David defeating Goliath. The ‘new Goliath’ is the internationally organized 
football industry with its own rule-making bodies and power structures. The 
‘new David’ is a football player, Jean-Marc Bosman, who successfully chal
lenged (i) a transfer system between football clubs, which prevents foot
ballers selling their labour freely once their contract expires, and (ii) a system 
of nationality restrictions that restricts club teams to a limited number of 
foreigners.133 There are, of course, many dimensions of this case which 
merit discussion.134 The following case study will concentrate upon one

132 Case C-415/93, Union roya le  belge des sociétés de fo o tb a ll association  A SLB  e t al. v. 
Jean-M arc Bosman, [ 1995] ECR-I 4921.

133 Bosman may have acted as a cartel-buster, but his career as a football player was never
theless destroyed. He is quoted as saying ‘J’ai payé pour la liberté des autres’, in L e Soir, 
23 May 1996, at 22. The ‘Fédération française de football’, pushed by the FIFA, even 
vetoed a benefit-match in favour of Bosman.

134 For a very helpful reconstruction of the background to the whole case, cf. R. Blanpain and 
R. Inston, The B osm an Case. The E nd  o f  the Transfer System ?  (1996); for a very instruc
tive discussion of the legal problems and implications, cf. Weatherill, ‘European Football 
Law’, (this volume) and for more political assessments: Palme, ‘Das Bosman-Urteil des 
EuGH: Ein Schlag gegen die Sportautonomie?’, 51 Juris ten  Z e itu n g  (1996) 238;
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single methodological aspect -  the mixture of judicial activism and of self- 
restraint deployed by the ECJ. This combination, I shall argue, tames and, by 
acknowledging basic European rights, ‘constitutionalizes’ the practice of 
private governance structures (the football industry), while at the same time 
leaving room for, and fostering, the autonomous problem-solving processes 
of the football industry. Through this mixture of principled judicial activism 
and self-restraint the Court may open the way to a genuine fusion of consti
tutionalist and democratic ideals on the supranational level. It may permit a 
‘productive circumvention’ of petrified national debates on the efficacy of 
fundamental rights in the private sphere, which due to long-standing political 
animosities have lost their grip on the problem. One might, therefore, read 
the Bosnian case as standing for the liberating possibility of an uncompro
mised, principled re-invention of constitutional (and of private) law on the 
EU level.

2. Devolution, But No Flight from Substance

The Bosman case revolves around two questions concerning the organization 
of the European football industry. The first question is about the lawfulness 
of a cartelized transfer system between football clubs which prevents foot
ballers from selling their labour freely on the ‘market’ once the contract with 
the old club has come to an end. According to this transfer regime, the 
football player is not free to go to the labour market, once his old contract 
has expired, and to conclude a new contract with another employer. Rather, 
in order for the transfer from one club to another (after the expiration of the 
original contract) to take place, the clubs must have arranged the transfer of 
the player’s registration. The standard situation is that the ‘selling’ club will 
only release the player’s registration if satisfied with the terms offered by the 
‘buying’ club, which typically involves the payment of a transfer fee by the 
buying club to the selling club. As long as the transfer of the registration has 
not been arranged, the new club is forbidden (under the rules enforced by the 
relevant national associations) to field the player in any official match. In this 
sense, the players’ post-contractual labour mobility is wholly contingent 
upon whether there is an agreement on the transfer fees between the selling 
and a buying club, backed by sanctions in the event of failure to pay. This 
transfer system, which creates a slave-like dependency of players on their 
clubs has been defended in the Bosman case on the two grounds that the 
redistribution of income within the game via the fees is a means of keeping

Fernandez Salas, ‘De la possibilité de renverser l’arrêt “Bosman” par une modification du 
Traité. Perspectives juridiques’, 1 Revue du Marché Unique Européen (1996) 155; 
O’Keefe and Osbome, ‘L’affaire Bosman: un arrêt important pour le bon fonctionnement 
du Marché unique européen’, ibid., at 17.
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smaller clubs solvent; and as an incentive for nurturing and training young 
talents.

The second question concerning the organization of the football industry 
is about the lawfulness of nationality restrictions. The permissible number of 
foreigners a club may field is restricted by the so-called 3+2 rules: clubs may 
field three foreign (non-national) players and two ‘assimilated’ players, i.e. 
players who have played in the country of the relevant club for a period of 
five years.

Notice the transnational underpinning of the case. The football industry is 
organized in clubs which belong to national associations in each of the 
Member States (such as the URBSFA for Belgium, the FFF for France). The 
national associations are in turn members of the Fédération Internationale de 
Football Associations (FIFA), the world organizing body. The FIFA is 
divided into confederations for each continent, whose regulations require its 
approval; the confederation for Europe is the UEFA. The team fielded by 
each club consists of players who are registered by the national association to 
play for that club. Each professional player must be registered as such with 
his national association and entered as the present or former employee of a 
specific club. It has often been observed that the UEFA and the FIFA are 
remarkably powerful bodies which operate on the assumption that their 
global influence, their base in Switzerland, and the relative shortness and 
fragility of the players’ careers render them immune from legal control.

Jean-Marc Bosman was employed at RC Liège, a Belgian first division 
club. At the expiry of his contract in 1990, RC Liège offered him a new one- 
year contract at a quarter of his previous salary and at the minimum provided 
for in the URBSFA statutes. However, Bosman also received an attractive 
offer from US Dunkerque, a French second division club. However, RC 
Liège -  apparently doubting Dunkerque’s solvency -  did not ask the 
URBSFA to send the registration certificate to the FFF; so neither contract 
took effect. Bosman could not play in the 90/91 season. If it had not been for 
the transfer rules, nothing would have hindered Bosman’s transfer to US 
Dunkerque. Bosman went to court, and there is suspicion that following his 
litigation, he was systematically boycotted by leading clubs after 1990.

The case is primarily about Article 48 TEU which guarantees the freedom 
of movement for workers within the EU. One central aspect of the decision 
of the ECJ is the Court’s insistence that Article 48 TEU not only applies to 
the action of public authorities but also to rules laid down by sporting asso
ciations; that is, that Article 48 also extends to the private sector. A first 
obstacle to this argument was that sport is subjected to Community Law only 
insofar as it constitutes an economic activity within the meaning of Article 2 
TEU. The main thrust of the counter-arguments to an extension of Article 48 
was the autonomy of sport -  judicial intervention would, as the URBSFA,
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the UEFA and the German government submitted, threaten the organization 
of football as a whole and would violate the principle of subsidiarity.

The ECJ dismissed this counter-argument first by pointing out that the 
rules of transfers are of direct and central importance for a player who wishes 
to change club, and that therefore difficulties in severing economic aspects 
from the sporting or cultural aspects of football cannot be relied upon to 
exclude the whole of a sporting activity from the scope of the Treaty. More 
substantively, the ECJ pointed out that respect for the autonomy of sport 
cannot lead to a situation in which the freedoms of private associations to 
adopt sporting rules restricts the exercise of rights conferred on individuals 
by the Treaty. The Court made it clear that the aim of the abolition of State 
barriers would be compromised, if this aim ‘could be neutralized by obsta
cles resulting from the exercise of their legal autonomy by associations or 
organizations not governed by public law’ (83). While admitting that the 
practical consequences of any judicial decision must be assessed carefully, 
the Court unequivocally declared that ‘this cannot go so far as to diminish 
the objective character of the law and compromise its application on the 
ground of the possible repercussions of a judicial decision’. (77) Based on 
these arguments the Court concludes that Article 48 must be applicable to 
private actors. Moreover, the Court made the important observation that not 
only public authorities -  here: the Member States -  but also private actors (in 
their role as lawmakers) are able to rely on justifications ‘on grounds of 
public policy, public security or public health’ (85). The full significance of 
this point -  the point that private actors are also constrained by public 
reasons -  will become clear below.

As the transfer rules enforced by the URBSFA and the UEFA constitute 
an obstacle to freedom of movement for workers prohibited in principle by 
Article 48, the Court had then to ask whether there are nevertheless justifica
tions for these rules, which would be the case if they pursued aims compati
ble with the Treaty and were justified by pressing reasons of public interest 
and proportionality. Candidates for such justifications are the two objectives 
pursued by the transfer rules: (a) maintaining the balance between clubs by 
preserving a certain degree of equality and uncertainty as to results, and (b) 
encouraging the recruitment and training of young players. The Court 
accepted these two aims as legitimate, but refused to consider the system of 
transfer rules as an adequate means to the stated ends. The availability of 
financial resources will remain the decisive factor in a competitive sport, 
where the richest clubs are structurally privileged; the transfer fees cannot be 
a decisive factor in encouraging recruitment and training because of their 
unrelatedness to the actual costs borne by the clubs. Similarly, as to the 
nationality clauses, the Court concluded that there are no admissible justifica
tions and that all EU nationals must be treated as domestic players for the 
purpose of eligibility for selection for club matches.
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It must be noted that the ECJ did not decide that it is unlawful for the 
football industry to establish its own system of regulation designed to shelter 
clubs from pure market-based solutions; rather the central argument is that 
the regulation’s objectives can be achieved at least as efficiently by means 
which do not impede the freedom of movement of workers. The important 
point is that the Court, while being rigorous as to the extensive interpretation 
of Article 48 TEU, does not prescribe a definite solution to the problem of 
finding legitimate means to the stated ends (a) and (b). The Court leaves it to 
the football industry to set up autonomously a wealth distribution system 
which is apt and proportionate and therefore consistent with the constitu
tional reasons of Article 48 TEU. In other words, it is now the task of the 
football associations to design a system which does not force players to bear 
the burden of achieving the alleged objective of competitive equality 
between clubs.

Moreover, in order to substantiate the point that ‘the same aims (i.e. (a) 
and (b), O.G.) can be achieved at least as efficiently by other means which 
do not impede freedom of movement for workers’ (110), by referring to 
Advocate General Lenz’s Opinion, the Court suggests two ways for the foot
ball industry to restructure itself in pursuit of its declared objectives without 
violating Article 48 TEU. The first possibility would be that of a collective 
wage agreement specifying the limits for the salaries to be paid to the players 
by the clubs. This possibility would, however, not be as viable as the second:

it would be conceivable to distribute the clubs’ receipts among the clubs. Specifi
cally, that means that part of the income obtained by a club from the sale of 
tickets for its home matches is distributed to the other clubs. Similarly, the 
income received for awarding the rights to transmit matches on television, for 
instance, could be divided up between all the clubs. (226)

So as to show that this second solution is particularly plausible (without 
being mandatory), the Advocate General described the structural relationship 
between the football clubs as one in which each club needs the other in order 
to be successful. The clubs need competitors that will not be driven from the 
market. The clubs have therefore a strong incentive to share their income in 
order to maintain a balance among themselves which in turn is essential to 
economic success. One might characterize this basic condition as a specific 
mixture between cooperation and competition which distinguishes the foot
ball industry from other industries. While the autonomy of the football indus
try does not mean that it is free to circumvent Article 48 TEU, it is left to the 
clubs and associations to resolve in a cooperative way precisely how much 
competition is in their collective interest. There is autonomy, but it is not a 
‘pre-political’ one, and it is to this point I shall turn in the concluding section.
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3. Conclusion
It has been noted that the Court often takes an expansive view of its role and 
that European integration is to a large extent unification through judge-made 
law.135 The Bosnian case, however, makes clear that matters are more 
complex. What is characteristic about the Court decision is its mixture of 
judicial activism in principle and judicial self-restraint in the practice of the 
principle: ‘Activism in principle’ means that the Court insists on the efficacy 
of Article 48 TEU in the private sphere, i.e. on the dimension of Article 48 
TEU as a constitutional-legal principle which directly binds the football 
industry in its search for legitimate transfer- and recruitment-mechanisms. 
‘Self-restraint’ means that the Court does not substitute its own judgment 
about the proper outcome of such a search process; rather than prescribing a 
particular outcome, it requires the football associations themselves to recon
sider the issue, and, by insisting on the constitutional dimension of Article 48 
TEU, channels the autonomous restructuring-process of the football industry 
in a way that limits regulatory caprice. The Court establishes Article 48 TEU 
as a framework condition, and leaves it to the football industry to continue 
the balancing between freedom of movement and its own legally recognized 
freedoms. The Court, by pointing out possible, non-mandatory routes for 
economic restructuring, enlists the private governance mechanisms in the 
interpretative search for constitutional norms. While redistributing the 
burdens of proof back to the football industry, the Court only insists on the 
important point that the pursuit of the football industry’s regulatory auton
omy must be exercised in a way that is consistent with constitutional princi
ple.136

The Court’s message to the football industry is that there is no ‘private’ 
regulatory autonomy outside constitutional principle. So there is neither 
intrusion, nor uncritical deference to private governance mechanisms, but 
rather a monitoring of an experimentalist learning process through the Court. 
It is, of course, true that the Court cannot supervise, like an administrative 
agency, the re-structuring processes it is triggering off. Yet the objection that 
devolution will only give rise to new inequality is too crude here. The Court, 
by insisting on the direct horizontal applicability of Article 48 TEU as a 
matter o f substantive law creates a precedent, and thus not only puts the 
whole re-structuring process of the football industry under the shadow of 
litigation, but re-politicizes this process of private self-organization. Through 
an adequate mixture of principled judicial activism and self-restraint the 
Court opens the route to a genuine fusion of constitutionalist and democratic

135 Cf. Pierson and Leibfried, ‘The Making of Social Policy’, in St. Leibfried and P. Pierson 
(eds), European Social Policy Between Fragmentation and Integration (1995), 389, at 11 
(with further references).

136 On this idea more generally cf. Gerstenberg, ‘Law’s Polyarchy. A Comment on Cohen 
and Sahel*, 3 E U  (1997) 343 (with further references).
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ideals on the supranational level. Article 48 TEU, therefore, is not only an 
economic freedom, but also acquires -  as a normative pre-condition and telos 
of future self-organization processes in the football industry as well as being 
co-original to the ‘private’ economic dimension -  a political dimension.

It must also be noted that the decision puts not only the football industry 
but also the national legal systems under a rationalizing pressure. The Court 
concedes that Article 48 is inapplicable to situations wholly internal to the 
Member States and cannot prohibit reverse discrimination by a State against 
its own nationals. Yet a system in which cross-border transfer fees are out
lawed, while domestic fees are permitted, is untenable. So the burden of 
experimentation and of justification is also devolved to the national legal 
systems, and the assumption of their ‘increased’ legitimacy is challenged by 
a supranational constitutional principle.

The Court insists on abstract principle, but refrains from prescribing a 
definite constitutional state of affairs; and in so doing enhances and civilizes 
contextual learning processes on all levels of social ordering. European 
supranational constitutionalism, one might venture to conclude, is neither an 
anomaly nor an illusion, but a gradually emerging reality.

V. Concluding Remark

There is no real conclusion but rather a suggestion. In prior analyses of the 
impact of European integration on private law, it was at first suggested that 
legal materials should be organized with the help of a dichotomy between the 
(functionalist) logic of market-building on the one hand and the (normative) 
logic of private law development on the other;137 then, the efforts of the 
various legal disciplines to win support for their specific values and tech
niques were portrayed in the light of Immanuel Kant’s famous treatise on the 
contest among university faculties about their proper ranking, suggesting that 
the logic of market-building will further rationalization processes in the sense 
employed by Max Weber.138 The present essay does not reject those analy
ses, but seeks instead to develop them further. It seems possible to under
stand the efforts of the legal disciplines (legal history, private international 
law, comparative law, European law) to cope with the Europeanization 
process as representations of specific rationalities, each combining recon
structions of the European ‘reality’ with the promotion of normative perspec
tives. The present effort is above all an analytical alternative. The reference

137 Joerges and Brüggemeier, supra note 5.
138 ‘The Europeanization of Private Law as a Rationalization Process and as a Contest of 

Legal Disciplines -  an Analysis of the Directive on Unfair Terms in Consumer 
Contracts’, 3 European Review o f Private Law (1995) 175-92 (Kant’s ‘Streit der 
Fakultäten’ dates from 1798).
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to the ‘multi-level governance’ approach in political science implies a 
critique of the (un-coordinated) horizontalism in private international law, of 
the hierarchical understanding of supranationalism in European law, and of 
the neglect of social diversity in comparative law. ‘Deliberative supranation
alism’ is a normative perspective which responds to the specific structures of 
the European legal systems. It does not, however, represent a ready made 
substantive super system of rules and principles; it is instead meant to oper
ate as a regulative idea, providing guidance in the normative evaluation of 
the conflicts over interests and values that the integration process is bound to 
produce and must resolve.
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I. Introduction

Tucked away in the fairyland Duchy of Luxembourg and blessed until recently 
with benign neglect by the powers that be and the mass media, the Court of 
Justice of the European Communities has fashioned a constitutional framework 
for a federal-type structure in Europe. 1

Eric Stein’s famous words, which introduced one of the most influential aca
demic surveys of the role of the European Court in the institutional and 
constitutional evolution of the EC, retain a resonance even today. The 
intensity of scrutiny of the attitudes of the Court has admittedly deepened 
over the years, in a manner already prefigured by Stein’s insertion of the 
caveat ‘until recently’ into his observation, and the Court’s approach has 
begun to attract an increasing level of comment and criticism. But it has 
remained largely true that the European Court is rather remote from and 
unfamiliar to the citizens of the European Union.

In December 1995 the Court’s ruling in Bosnian earned it more 
widespread publicity than it had ever before attracted.2 Admittedly, much of 
the comment on the ruling was ill-informed. Nevertheless, for the first time, 
the application of EC law by the Court in Luxembourg became part of 
everyday discussion. Moreover, such are the far-reaching implications of the 
ruling that the Court’s approach in Bosman is certain to command attention 
for many years to come. The ruling will alter the economic framework of 
football, the world’s most popular sport and one which involves huge 
amounts of money. The European Championships, held in England in June 
1996, attracted profits of £69 million, as a result of, inter alia, the sale of 
broadcasting rights (an increasingly competitive market), income from spon
sorship and gate receipts. The impact of the European Court’s ruling in 
Bosman on the position of the individual football player falls to be assessed 
in the context of the increasing wealth earned by the industry. The purpose of 
this paper is to examine the structure of the Bosman ruling and to explore its 
implications, which demand renovation of the structure of football. 
Although, on one level, this ‘only’ concerns football, the ruling has major 
economic implications for sport generally. Bosman is also of significance in 
the development of aspects of Community trade law. More generally, the 
saga offers an insight into the capacity of EC law to supply the individual 
with a means to disrupt the established and tenaciously defended self-regula
tory patterns of an industry.

1 Stein, ‘Lawyers, Judges and the Making of a Transnational Constitution’, 75 AJIL (1981) 1.
2 Case C-415/93, Union Royale Belge des Sociétés de Football Association ASBL v. Jean- 

Marc Bosman; Royal Club Liégois SA v. Jean-Marc Bosman, SA d ’Economie Mixte 
Sportive de l ’Union Sportive du Littoral de Dunkerque, Union Royale Belge des Sociétés 
de Football Association ASBL, Union des Associations Européennes de Football; Union
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II. Jean-Marc Bosnian

A. The Transfer System -  the Road to Litigation

Jean-Marc Bosman was a Belgian national, bom in 1964. He had earned a 
reputation in his youth as a footballer of some promise and he was suffi
ciently skilled to play at first division level in Belgium. He had been 
employed by RC Liège on a contract expiring at the end of June 1990 on an 
average salary of BFR 120 000 per month, including bonuses. In April 1990 
the club offered him a new one-year contract at BFR 30 000 per month, the 
minimum permitted by Belgian rules, and a quarter of his previous salary. 
Bosman refused RC Liège’s unattractive offer and was transfer listed, at a 
‘compensation fee’ of 11 743 000 BFR fixed according to indicators based, 
in particular, on age and salary.

To some extent an awareness of the oddities of football in Europe is a 
precondition to appreciation of the significance of the ruling, and accordingly 
this paper includes explanation where necessary to ensure the intelligibility 
of the legal analysis.3 Football is organized according to a hierarchical struc
ture. Football clubs wishing to participate in official competitions must affil
iate to national football associations. Each Member State of the European 
Union has its own national association, excepting the United Kingdom alone 
which has four associations, one for each home country, a pattern reflected at 
international level in the separate participation of England, Northern Ireland, 
Scotland and Wales in international tournaments. National associations are in 
turn members of FIFA, the world organizing body, which is based in 
Switzerland. FIFA is split into confederations for each continent. The Euro
pean confederation is UEFA, also based in Switzerland, and the national 
associations of the EU Member States are members of UEFA and as such 
undertake to comply with its rules. At the bottom of this edifice are the 
players, contracted to the clubs and subject to rules set by the several national 
and international organizations. Players are in this manner subject to the rules 
of the industry which are decided at several levels within the hierarchy.

The rules which most intimately affected Bosman were those applicable 
to the transfer system. Players are unable simply to move freely between 
clubs once their employment contract comes to an end. A club is only able to 
field a player in an official match once it has secured the player’s registra
tion, held by the previous employer. That registration will be released only 
when the previous club is satisfied with the terms offered by the new club,

des A ssoc ia tions E uropéennes d e  F oo tba ll v. Jean -M arc B o sm a n , judgment of 15 
December 1995, not yet reported.

3 Advocate General Lenz’s Opinion contains an extensive and detailed examination. For a 
useful collection of materials and some analysis, see R. Blanpain and R. Inston, The 
Bosm an Case: The E nd  o f  the Transfer System ? (1996).
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which will typically involve payment of a fee. Fees over £1 million are 
commonplace, fees over £5 million are agreed several times a year and very 
occasionally fees have exceeded £10 million. A club which chose simply to 
field a player without complying with the requirements of the transfer system 
would find itself subject to heavy and immediate penalties imposed by 
national and transnational organizations.

US Dunkerque, a French second division club, contracted with Bosman 
to pay him a monthly salary of some BFR 100 000 plus a signing-on fee of 
some BFR 900 000. In July 1990 RC Liège and Dunkerque agreed a contract 
for the transfer of Bosman for one year only, at a price of BFR 1 200 000, 
including an option costing BFR 4 800 000 allowing Dunkerque subse
quently to buy the player. Both contracts, RC Liège/ Dunkerque and 
Bosman/ Dunkerque, were conditional on the sending of a transfer certificate 
by the Belgian association to the FFF, the French association, in line with the 
rules governing the transfer system. It was worthless to Dunkerque to 
conclude a contract with Bosman without compliance with these transfer 
requirements, for they would have been unable to play him in official 
matches. Apparently RC Liège came to doubt Dunkerque’s solvency.4 It did 
not ask the Belgian association to send the certificate to the FFF. So neither 
contract took effect.

In accordance with the rules prevailing in Belgium, RC Liège suspended 
Bosman so that he could not play in the 1990/91 season. This prompted him 
to pursue redress before the courts. Initially, he sought, inter alia, an inter
locutory order that the transfer rules did not apply to him. He was granted an 
interlocutory order in Liège in November 1990 ordering the club and the 
Belgian association to refrain from impeding his engagement. However, he 
was unable to secure employment with a leading club. As his case progressed 
through the courts, he was able to find only relatively small clubs in France 
and Belgium who were willing to offer him terms. RC Liège’s readiness to 
cut his wage so savagely in the summer of 1990, combined with the lack of 
interest in acquiring Bosman’s services shown by major clubs at the time, 
may suggest that his ability to play top-level football was in any event in 
doubt, but it was widely suspected that Bosman was boycotted by leading 
clubs after 1990, despite the interim order in his favour.

The litigation initiated by Bosman was chequered by a remarkable series 
of delays and aborted references to Luxembourg. Other defendants were 
joined. There were interventions, inter alia by footballers’ associations. Dur
ing this period Bosman also attempted to rely on Articles 173 and 215 EC to 
challenge the Commission’s approach to football before the European Court,

4 Para. 33 of the Court’s ruling.
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but his application was rejected as inadmissible.5 Eventually the matter 
reached the European Court in October 1993 by way of the Article 177 pre
liminary reference procedure. The questions asked by the Cour d’Appel, 
Liège were

Are Articles 48, 85 and 86 of the Treaty of Rome of 25 March 1957 to be inter
preted as:
(i) prohibiting a football club from requiring and receiving payment of a sum 

of money upon the engagement of one of its players who has come to the 
end of his contract by a new employing club;

(ii) prohibiting the national and international sporting associations or federa
tions from including in their respective regulations provisions restricting 
access of foreign players from the European Community to the competitions 
which they organize?

On 15 December 1995, the European Court felt able to provide answers to 
both questions referred to it by the Cour d’Appel. However, the Court was 
not prepared to answer those questions in the light of all the Treaty provi
sions mentioned by the referring court. The European Court instead confined 
itself to analysis in the light of Article 48 EC. By leaving aside discussion of 
the application of the Treaty competition rules to football, the Court left open 
a number of issues of significance for the future adjustment of industry struc
tures. Some will be discussed in this paper, with reference to the Opinion of 
Advocate General Lenz in Bosman which includes treatment of relevant 
issues arising under the Treaty competition rules.

B. Nationality Restrictions in Football

Although the first question referred to the European Court arises directly out 
of the obstacles that Bosman faced in his thwarted move to Dunkerque, the 
second question raises points of EC law which appear to be entirely irrele
vant. The second question refers to rules which limit the ability of clubs to 
field ‘foreign’ players. Although the relevant rules have been altered periodi
cally, recently restrictions have followed the model of the ‘3+2’ rules, 
according to which clubs may field three ‘foreign’ players plus two ‘assim
ilated’ players.6 For football purposes, nationality relates to qualification for 
the national representative side of that association, so on occasion football 
nationality is not the same as nationality at law.7 National leagues were 
permitted to allow a higher number of non-national players, but the ‘3+2’

5 Case C-l 17/91, Jean-Marc Bosman v. Commission, [1991] ECR 1-4837; an application 
for interim measures was rejected in Case C-l 17/91R [1991] ECR 1-3353.

6 Assimilated players have played in the country of the relevant association for an uninter
rupted period of five years including three years as a junior.
The UK provides a particularly odd example; there are four football nationalities in the 
UK
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restrictions were enforced mandatorily within the European club competi
tions organized by UEFA. These European club competitions complement 
national tournaments and, highly prestigious in sporting terms, they are 
extremely lucrative. The nationality rules plainly deterred acquisitions of 
players from other Member States, but they posed no problem for Bosman 
himself. Indeed, the whole point of his case was that he was in demand by a 
club in another Member State. Nevertheless, the Court decided that it did 
have jurisdiction on both the questions referred.8 It repeated its longstanding 
view that in the context of the cooperative relationship between national 
court and European Court under Article 177 it is solely for the national court 
to determine in the light of the circumstances of the case both the need for a 
preliminary ruling in order to enable it to deliver judgment and the relevance 
of the question which it submits to the Court. This binds the Court in princi
ple to give a ruling on questions submitted that concern the interpretation of 
Community law. The Court in Bosman was content to comment that the 
national court felt the nationality rules could impede Bosman’s employment 
chances and that it would not call that assessment into question. Looking 
behind the rather bland words of acquiescence in the ruling, one might sur
mise that the Court was eager to rule on the point to clarify the law. More
over, Advocate General Lenz, whose observations on this point (as on 
others) were more revealing than those of the Court, supplemented an 
extended examination of the case-law with the comment that he could not see 
how the nationality rules could reach the Court in any way other than 
through individual challenge. He pointed out that there have been instances 
where clubs have been penalized for breaching the nationality rules, yet still 
have not gone to law. Although such a perception would seem formally irrel
evant to an assessment of the Court’s jurisdiction, one might realistically 
choose to identify it as a motivating force in the Court’s decision to regard 
itself as competent to answer the national court’s questions rather than to 
treat them as a misuse of the Article 177 procedure. This perception accords 
with an appreciation of the judgment as an instance of the individual using 
rights conferred by EC law to prise open an adhesive cartel whose partici
pants had an incentive to accept the system rather than challenge it.

C. Access to Justice in the Football Industry

It would, however, mislead simply to proceed immediately to an examination 
of the structure of the Court’s ruling. It is important not to underestimate the 
remarkable difficulty of obtaining effective access to justice in this industry. 
Acting collectively, the football industry is able to wield formidable eco
nomic power to shield itself from challenges by individual clubs or players

8 Paras. 55-67.
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prejudiced by the application of its rules. The industry is structured in such a 
way as to be able to impose immediate penalties of expulsion on clubs and 
players. Football is a sport based on annual competition, so there are disin
centives for clubs to go to law to pursue a case that will take many years to 
resolve. Players’ careers are relatively short; few players extend their careers 
much beyond the age of 30. Extended legal proceedings are unattractive. 
Even though suggestions by writers9 and pressure from the European 
Parliament10 had thrown a spotlight on unlawful practices within the game, 
football had been able to survive unscathed by legal challenge for many 
years. In particular, although the Court’s ruling against the nationality restric
tions amounts to a relatively unsurprising confirmation of its approach in 
Walrave and Koch v. Union Cycliste Internationale in 197411 and in Donò v. 
Maniero in 1976,12 in the two decades that elapsed between those rulings 
and that in Bosnian no case had reached the European Court involving a 
direct challenge to football’s nationality-based discrimination. What is more, 
the Commission had given the green light to these practices. The ‘3+2’ rules 
prevailing at the time of the judgment were the product of a compromise 
struck in 1991 between UEFA and the Commission, represented by Mr 
Bangemann.13

The Bosman ruling cracks open this cartel. Initially, it seems remarkable 
that an individual player was able to achieve this, when clubs, with greater 
resources and apparent incentives to challenge such restrictions on their eco - 
nomic freedom, did not. Yet, reading of the treatment meted out to Bosman, 
who at the time of the judgment was playing low-level football at the ad
vanced age (for a football player) of 31, having endured alcohol-related 
problems caused by his plight, one may wonder whether the real impact of 
the judgment may be to warn potential litigants of the costs of challenging 
the game’s structure. To this extent, the ruling confirms that UEFA, the 
European body, and FIFA, the world body, are not immune from legal chal
lenge,14 but highlights that they are remarkably powerful entities wielding 
global influence. Like other transnational sporting organizations, they are in 
practice frequently able to operate on the assumption that they enjoy a practi-

9 E.g. M. Will (ed.), Sportrecht in Europa (1993). Cf. also Hilf, ‘Die Freizügigkeit des 
Berufsfiissballspielers innerhalb der EG’, NJW (1984) 517; Weatherill, ‘Discrimination 
on Grounds of Nationality in Sport’, 9 YEL (1989) 55.

10 Janssen Van Raay report, PE DOC A2-415/88; Larive report, PE DOC A3-0326/94. The 
views expressed in both reports are close to the approach of the Court in Bosman.

11 Case 36/74, [1974] ECR 1405.
12 Case 13/76, [1976] ECR 1333.
13 Essays by Karpenstein and Renz in M. Will (ed.), supra note 9, examine the Commis - 

sion’s position.
14 Cf. Nafziger, ‘International Sports Law: A Reply of Characteristics and Trends’, 86 AJIL 

(1992) 489, which examines inter alia the Olympic movement and litigation arising out 
of the ‘America’s Cup’ yacht race, and Nafziger, ‘International Sports Law as a Process 
for Resolving Disputes’, 45 ICLQ (1996) 130, which considers inter alia litigation 
involving the runner ‘Butch’ Reynolds and ice-skater Tonya Harding.
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cal immunity from challenge. Sport is extraordinarily resilient to change. 
Walrave and Koch, the first litigants to assert EC law rights in the sporting 
arena, were denied probable success before the courts when they declined to 
press for judgment, apparently in the face of a threat by the defendant 
sporting body, the UCI, to withdraw paced cycle racing from the world 
championship schedule.15 Even the ban on the participation of all English 
clubs in profitable European club competition imposed in the wake of the 
Heysel Stadium disaster in 1985 stimulated no challenge based on EC law, 
even though it was probably a disproportionate interference with economic 
freedoms guaranteed under Community law.16 So, even though the game’s 
governing bodies held an entirely misplaced expectation in the period before 
the Bosnian ruling that the player would be induced to settle the matter out- 
of-court,17 a false sense of security which prompted UEFA even to fail to 
submit relevant evidence on the alleged beneficial impact of the transfer 
system in accordance with procedural requirements of the European Court,18 
it cannot be excluded that even after Bosman the football industry will feel 
able to take its subjection to law rather less seriously than most industries.

III. Jurisdictional Questions

A. Is Sport Within the Scope of Application of Community Law?

Two general objections made by the football authorities confronted the 
Court, though neither was novel. To what extent is an economic motivation 
significant in fixing the scope of application of EC law to particular prac
tices? To what extent is it relevant that the rules emanate from the private 
sector?

The Court had little difficulty in ruling that Community law is in princi
ple capable of application to sport. This confirmed the approach taken in the 
1970s in its well-known pair of ‘sports law’ rulings, Walrave and Koch v. 
UCI19 and Dona v. Mantero.20 The Court rejected submissions based on the 
alleged ‘negligible’ economic activity of smaller clubs. Nor was it persuaded 
by the argument that football is ‘in most cases’ not an economic activity.21 
Neither of these two points, even if perfectly well-founded, defeat the plain

15 Van Staveren, 18th Colloquy on European Law, Sport and the Law , (Proceedings pub - 
lished by the Council of Europe, Strasbourg 1989) 67; Hilf, supra note 9, 520, n.22.

16 Cf. Evans, ‘Freedom of Trade under the Common Law and EC Law: the Case of the 
Football Bans’, 102 LQR (1986) 510.

17 E.g. The Guardian newspaper, 4 April 1995, at 18.
18 In paras. 52-4 of the ruling, the Court rejects an out-of-time request by UEFA for mea - 

sures of inquiry.
19 Supra note 11.
20 Supra note 12.
21 Paras. 70 and 72 respectively.
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fact that in some of its manifestations sport belongs in the commercial 
sphere. As a matter of Community law, it is in principle subject to Commu
nity law in so far as it constitutes an economic activity within the meaning of 
Article 2 EC.22

Accordingly, the Court was unprepared to place sport beyond the reach of 
Community law. Indeed, despite the optimistic submissions of the football 
industry, one would not have supposed that the Court would have been pre
pared to place a particular industry uniquely beyond the jurisdiction of 
Community law. Although the Court was not unaware that its judgment 
could exert a profound impact on the football industry, it commented that 
‘this cannot go so far as to diminish the objective character of the law’.23 In 
its ruling, its sole concession to the particular demands of football was a 
willingness to exercise its self-endowed power to limit the temporal effects 
of the judgment in relation to the transfer system. It ruled that the direct 
effect of Article 48 cannot be relied upon in support of claims relating to a 
fee in respect of transfer, training or development which has already been 
paid on, or is still payable under an obligation which arose before, the date of 
the judgment, except by those who have brought court proceedings or raised 
an equivalent claim under the applicable national law before that date. It 
made no such concession in respect of the nationality restrictions in spite of 
the fact that that regime had been applied with the blessing of the Commis
sion.

The Court was also not persuaded to allow football an immunity from the 
application of the principles of Community trade law by the German gov
ernment’s submission that the subsidiarity principle dictated that public 
authorities’ intervention in private commercial affairs should be limited to 
what is strictly necessary. This could not be accepted as a basis for permit
ting private associations to adopt rules which restrict the exercise of Treaty 
rights conferred on individuals. This is not to say that football might not be 
able to show special interests which may deserve shelter from the normal 
assumptions of EC trade law. As will be explained, the Court was ready to 
acknowledge that sport may be marked by particular characteristics that enti
tle it to treatment in the light of Community law that is distinct from that 
meted out to ‘normal’ suppliers of goods and services. In particular, sporting 
leagues need to sustain a pool of realistic rivals in order to ensure the eco
nomic success of the ‘product’. However, in Bosman, the Court was not pre
pared to offer sport any general insulation from the rules of Community trade 
law.

22 Cf. overview by Zuleeg in M. Will (ed.), supra note 9.
23 Para. 77.
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B. Application to Private Parties

The Court also drew on Walrave and Koch v. UCI and Dona v. Mantero, its 
twin sports law rulings of the 1970s, in insisting that Article 48 was applica
ble despite the private nature of sporting associations. Article 48 applies 
beyond the public sphere ‘to rules of any other nature aimed at regulating 
gainful employment in a collective manner’.24 This clearly embraces sport
ing associations where they fix terms which determine the capacity of pro
fessional players to engage in employment. The Court observed, as it had in 
Walrave and Koch, that, were it to confine Article 48 to the public sector, 
that provision would vary in its scope of application state-by-state in accor
dance with national choices about the reach of public regulation. The Court 
therefore confirmed the horizontal direct effect of Article 48, although that 
effect reaches only as far as collective regulation. There is nothing in the rul
ing which suggests that the Court would apply Article 48 in situations lack
ing the collective dimension present in cases such as Walrave and Koch and 
Bosnian.25 In the private sphere, where collective regulation is at stake, there 
is a potential overlap in the scope of application of Article 48 and the compe - 
tition rules, although Advocate General Lenz expressed the firm opinion that 
a violation of Article 48, a fundamental Treaty freedom, cannot be saved by 
reference to the Treaty competition provisions, in particular Article 85(3).

UEFA had sought to persuade the Court that it should not adopt such a 
broad interpretation of the personal scope of Article 48 for fear of anomalous 
consequences flowing from the scope of the rules on justification. It objected 
that the ‘private’ application of Article 48 would prejudice private individu
als compared with Member States because of the inability of private parties 
to rely on the Article 48(3) grounds of public policy, public security or public 
health as justification for limiting rights. The Court decided that there was no 
such anomaly. It observed that private individuals too could rely on such 
grounds. Accordingly there was no variation in this respect between rules 
originating from public or private sources. There is a logical neatness 
attached to this approach, although it is not clear how the notions contained 
within Article 48(3) can be adequately re-shaped to suit the private sector. 
Indeed, there is some risk that allowing private parties to invoke notions of 
‘public policy, public security or public health’ may cause their over-stretch
ing.

24 Para. 82.
25 For discussion see Roth, ‘Drittwirkung der Grundfreiheiten?’, in Due e t al. , Festschrift fu r  

Ulrich E verling  (1995); J. Handoll, F ree M ovem en t o f  P ersons in the E U  (1995) 135-6; 
Weatherill, Annotation, 33 C M LR ev. (1996) 991, 1010, n.49.
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IV. The Nationality Restrictions

The Court found that the ‘3 + 2’ rules, applied after negotiation with the 
Commission, limited the chances of employment of players. An obstacle to 
the free movement of workers was thereby established. Moreover, the rules 
were contaminated by nationality discrimination, albeit of an indirect nature 
via reliance on football rather than legal nationality. Such discrimination 
contradicts the fundamental assumptions of the EC legal order. The Court 
rejected several submissions presented in defence of the rules.

A. National Representative Football

The most significant issue related to the scope of the Court’s view, first 
expressed in Walrave and Koch, that nationality discrimination may be per
mitted where it is based ‘on non-economic grounds, concerning only the 
sport as such’. It is submitted that the basis of this permission lies in the 
scope of application of the Treaty. Nationality discrimination is not unlawful 
per se under EC law; it is unlawful where it occurs within the scope of appli
cation of the Treaty. So selection for a national representative side may be 
based on discrimination according to nationality, for the rationale for such 
choice lies in the function of the side as a representative of national pride, 
which is not a matter touched by EC law. Even though profits are doubtless 
made in the context of international representative sport and even though a 
player benefits financially from international status, the basis of team selec
tion has no connection with economic objectives. So it is not incompatible 
with EC law for a national side to select only from a limited pool of players 
defined according to (football) nationality.

It is submitted that the crux is that such discrimination is lawful because 
it escapes the scope of application of the Treaty, not because it is ‘justified’. 
Regrettably, the Court in Bosman improperly employed the language of 
justification in this context, which implies that the discrimination falls within 
the scope of the Treaty, but is permissible according to the standards of EC 
law. The legal source of any such justification would be elusive and it is 
submitted that the Court’s terminology is inexact. Advocate General Lenz 
adopted a more precise approach and referred to the limits of EC competence 
as the rationale for holding such nationality discrimination permissible. 
Although there is almost a temptation to retreat to Advocate General 
Warner’s blunt insistence in Walrave and Koch that the permissibility under 
Community law of national sporting teams is no more than a simple matter 
of common sense, it is submitted that Mr Lenz’s orthodox jurisdictional 
reading of the approach employed in Walrave and Koch is to be preferred 
over the Court’s drift into issues of justification.
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B. Club Football

However, neither Walrave and Koch nor Donà v. Mantero offered the Court 
the opportunity to settle the issue that fell for resolution in Bosman. In 
Walrave and Koch the Court’s ruling was delivered in the context of national 
representative teams. Donà v. Mantero involved nationality-based restric
tions in the organization of Italian club football, but the Court scrupulously 
left the application of the law to the national court. The issue that was 
addressed in Bosman was the extent to which nationality discrimination 
counts as non-economically motivated (and thus escapes the scope of the EC 
Treaty) in the context of club football. This raises more nuanced questions 
about when the representative function that dictates a link between the iden
tity of player and the status of team is exhausted. It was not settled in 
Walrave and Koch whether the national team was the only entity able to 
insist on selecting only a particular nationality. The Court ruled that the pro
hibition of nationality discrimination ‘does not affect the composition of 
sport teams, in particular national teams, the formation of which is a ques
tion of purely sporting interest and as such has nothing to do with economic 
activity’.26 The same formula is found in Donà v. Mantero; rules affecting 
national teams serve as an example of discrimination which is not forbidden 
by EC law, with the suggestion that the category might be rather wider. In 
both rulings,27 however, the Court asserted that ‘[t]his restriction on the 
scope of the provisions in question must however remain limited to its proper 
objective’28 and it is this perception which was tested in Bosman.

Advocate General Trabucchi in Donà v. Mantero had suggested a rather 
generous approach to the ability of clubs to exercise discrimination in player 
selection without infringing EC law rights. He considered that it would be a 
matter of purely sporting interest, and therefore permissible, were a national 
association to limit the participation of foreign players in championship 
matches ‘so as to ensure that the winning team will be representative of the 
State of which it is the champion team’. He added that this view was 
strengthened in the light of the fact that the champion club proceeds to repre - 
sent the State at international level. These observations were not examined 
by the Court and they have not found favour in academic writing.29 It is 
submitted that Mr Trabucchi mistakenly conflated the separate issues of 
whether a club may be taken to represent a country and whether that club’s 
players possess any such representative function. The heart of the matter is 
whether a club side may be taken to represent the country in which it is based

26 Emphasis added.
27 Para. 9 in Walrave and Koch , para. 15 in Donà v. Mantero.
28 A strict application of the analysis offered in the text would question the Court’s use of 

the noun ‘restriction’, since what is really at stake is definition of the scope of application 
of the provisions.
Weatherill, supra note 9, at 60-3; cf. also Renz in M. Will (ed.), supra note 9.29



356 Stephen W eatherill

when it competes in club competitions organized by UEFA at transnational 
level, and whether even i f  it does so the discharge of that representative func
tion also requires it to select a certain number of players of a particular 
origin. This issue was addressed directly in Bosman.

The Court in Bosman confirmed the approach introduced in Walrave and 
Koch. Relevant provisions of Community law ‘do not preclude rules or prac
tices justified [sic] on non-economic grounds which relate to the particular 
nature and context of certain matches’.30 It proceeded to reject the submis
sion that the nationality restrictions contributed to a traditional link between 
club and country, important to the public in identifying with its favourite 
team. Nor was it prepared to accept that for clubs appearing at international 
level, it is important to secure representative status by limiting their ability to 
field ‘footballing foreigners’. The Court was completely unpersuaded that 
reasons of sporting interest could dictate an enforced link between the loca
tion of a club and the origins of individual players. The Court stated that:

[A] football club’s links with the Member State in which it is established cannot 
be regarded as any more inherent in its sporting activity than its links with its 
locality, town or region or, in the case of the United Kingdom, the territory cov
ered by each of the four associations. Even though national championships are 
played between clubs from different regions, towns or localities, there is no rule 
restricting the right of clubs to field players from other regions, towns or localities 
in such matches.31

The Court then extended this analysis on to the international plane:

In international competitions, moreover, participation is limited to clubs which 
have achieved certain results in competition in their respective countries, without 
any particular significance being attached to the nationalities of their players.32

The nationality of individual players is disassociated from the sporting iden
tity of clubs. The governing assumptions about consumer attitudes towards 
the link between player nationality and identity of club are neatly captured by 
Advocate General Lenz’s comment that ‘... the great majority of a club’s 
supporters are much more interested in the success of their club than in the 
composition of the team’. This could not be said in such terms of a national 
team, where selection of non-nationals would undermine the essence of the 
sporting endeavour.

If it could be shown that a particular club side selects its players on the 
basis of ‘purely sporting interest’, then discrimination on the grounds of 
nationality might exceptionally escape the scope of application of Commu-

30 Para. 76.
31 Para. 131.
32 Para. 132.
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nity law.33 However, the Court in Bosnian has excluded any possibility of 
such practices applying generally within the game.

C. Residual Issues

The three remaining submissions on behalf of the football industry were 
treated by the Court as fundamentally unmeritorious. It was submitted that 
the rules were needed to secure a sufficient pool of national players to allow 
the national team to flourish in all positions. However, according to the 
Court, even if the competitive labour market created by its ruling might 
diminish prospects for workers in their home State it ought to assist them 
finding work in other States. The assumption which underpins the Court’s 
analysis on this point is that once nationality-based distortion is eliminated, 
the market will not shrink employment opportunities, but rather it will redis
tribute patterns of employment. In essence, this is an observation that places 
the football labour market on a par with all other markets affected by the 
evolving process of European integration. It was further submitted by the 
industry that the rules helped to maintain a competitive balance by prevent
ing the richest clubs buying up the best foreign players. However, the Court 
commented that the current rules do not stop such clubs buying up the best 
national players and thereby undermining this alleged desirable balance. 
Finally, it was pointed out that the ‘3+2 rule’ had been drawn up by the foot
ball authorities in collaboration with the Commission. However, the 
Commission is not empowered to authorize practices which are contrary to 
the Treaty. Therefore this informal arrangement could not affect the Court’s 
finding of a violation of Article 48.34

The Court concluded that Article 48 ‘precludes the application of rules 
laid down by sporting associations under which, in matches in competitions 
which they organize, football clubs may field only a limited number of pro
fessional players who are nationals of other Member States.’

D. Adjusting Practices in the Football Industry

The result is that all EU nationals must be treated as domestic players for the 
purposes of eligibility for selection for club matches. Clubs are therefore 
enabled to pursue more flexible recruiting strategies. The firmly expressed 
nature of the Court’s conclusion suggests no loophole through which the

33 In any event, the practices of a single club would probably not fall within the scope of 
Article 48, though this cannot be regarded as authoritatively settled; cf. supra note 25.

34 According to Advocate General Lenz, even had the Commission formally exempted the 
industry’s practices under Art. 85(3) EC (which he thought implausible in any event 
because of their disproportionately restrictive effect), this would not have overridden a 
violation of Art. 48. As explained, the Court did not consider the application of Art. 85.
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game could seek to reintroduce adjusted schemes that prioritize particular 
types of player. For example, it is submitted that requirements for clubs to 
retain a minimum number of ‘home-grown’ players, without any explicit link 
to their nationality, would violate Article 48 as indirect nationality discrimi
nation.35

The Court did not place any temporal restriction on this part of its judg
ment, which constitutes both a sharp warning of the fragility of a Commis
sion green light for practices that violate primary Treaty provisions and also 
an implied rebuke to the Commission for its tolerance of unlawful discrimi
nation. In principle, the Court’s refusal to sanction any temporal restriction 
also required a change in practice in the middle of the 1995/96 football sea
son. This obligatory mid-term alteration provoked a mixed response in the 
football industry. Some domestic leagues, including that in England, 
promptly abandoned existing restrictions on EU nationals. Elsewhere, includ
ing in Germany, there were rumours that so-called ‘gentlemen’s agreements’ 
had been struck under which clubs agreed to complete the competitions in 
season 1995/96 in accordance with pre-existing rules, notwithstanding the 
immediate effect in law of the Bosman ruling. UEFA’s initial response to the 
ruling was to declare that the ‘3+2’ nationality restrictions should continue to 
be observed in the European club competitions, which had at the time of the 
ruling reached the quarter-final stage. Although UEFA is in an unusual 
situation in the sense that its jurisdiction is Europe-wide and therefore 
broader than that of the EC, it is nevertheless clear that in so far as its prac
tices are implemented within the EC it is subject to EC law.

It is submitted that such unwilling responses constituted violations of 
Article 48 as interpreted in Bosman in so far as they affected players with 
rights under EC law. However, no club chose to challenge either a national 
association or UEFA, a reluctance which corresponds to past trends of 
conformity with the industry’s collective rules.

The Commission does not appear to possess powers to take action 
directly against a private association for violation of Article 48,36 but it is 
submitted that the Commission could rely on its powers conferred by Regula
tion 17/62 to attack such associations for violation of the Treaty competition 
rules. For such ‘gentlemen’s agreements’ amount to restrictive practices 
within the meaning of Article 85(1). With the threat of Commission interven
tion in the background, it was announced in February 1996 that UEFA, after

35 Advocate General Lenz’s view that an Art. 85(3) exemption cannot save a violation of 
Art. 48 also rules out the practical utility of the argument that nationality restrictions may 
deserve exemption in order to preserve the viability of smaller national Leagues which 
would otherwise be plundered of all their leading players. The present author’s sugges - 
tion, articulated supra note 9, at 76-8, 87-92, that violations of Art. 48 may be excused in 
circumstances where the Art. 85(3) conditions may be met by a labour practice, seems to 
have found no favour with Advocate General Lenz.

36 Cf. Weatherill, supra note 9, at 80-2, Karpenstein in Will (ed.), supra note 9.
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discussion with the Commission, had abandoned the nationality-based 
restrictions for the following season’s tournaments, beginning in August 
1996. Even though there may have been unlawful practices persisting after 
the Bosnian ruling until the end of the 1995/96 football season, it seems 
highly improbable that they will generate any legal proceedings at either 
Community or national level. However, the cosy cartel based on discrimina
tory practices, agreed within the game and permitted by the Commission, has 
been dismantled. Football has been irrevocably changed.

V. The Transfer Rules

A. The Basis of the Court’s Objection to the System

The rules governing transfer of footballers between clubs vary between dif
ferent national associations. There is a transnational underpinning, which is 
fed by UEFA/ FIFA regulations which are enforced at national level as 
regards relationships between players and clubs. In Bosman there was some 
dispute about precisely which rules were the relevant ones, but the referring 
court, the Cour d’Appel in Liège, considered that the FIFA regulations valid 
at the time applied.

However, the approach taken by the European Court ensures that it is not 
necessary to pursue a detailed examination of the intricacies of each particu
lar transfer system. All systems are underpinned by a refusal to accept that 
the expiry of a football player’s employment contract should allow the player 
to go into the (labour) marketplace and conclude a new contract with another 
employer. A ‘selling’ club will not release the player’s registration until 
satisfied with the terms offered by the ‘buying’ club, which typically 
involves payment of a transfer fee by buying club to selling club. No club 
will conceivably seek to conclude a contract with a player until such time as 
it has been able to satisfy itself that the registration will be released to it and 
that it will be permitted to field the player in official matches. It is this 
restraint on contractual freedom, characteristic of all national regimes, which 
is condemned by the Court’s ruling.

The Court’s focus on the perception that the transfer system inhibits 
player acquisition allowed it to take no account of the submissions in 
Bosman that the transfer system had recently been relaxed. The point that the 
transfer system in Europe had been widely adjusted to allow a fee to be fixed 
according to a defined formula based on age and previous salary without 
affecting the player’s right to choose between clubs once the existing 
employment contract comes to an end was of no significance. This liberal
ized system may diminish the risk of a player being caught between two 
haggling clubs, but it in no way removes the basic feature to which the Court
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objects -  that the buying club is deterred by the collectively agreed system of 
sanctions backing the player registration scheme from contracting with a 
player and that this therefore distorts players’ opportunities for finding em
ployment.37 So, although there was some feeling in advance of the Court’s 
ruling that it might choose to limit its ruling to the peculiarly restrictive 
Belgian transfer system of which Bosman had fallen foul, the Court instead 
adopted an approach that is in principle capable of application to any system 
under which the employee’s freedom to sell labour on the expiry of a 
contract is restricted by collective arrangements between employers. This 
secures the wider importance of the ruling beyond football.

B. Players still under Contract

The explicit terms of the ruling in Bosman are focused solely on the situation 
arising at the end of a player’s contract, when contractual freedom is subject 
to constraint exercised through the registration system. However, given that 
the essential feature to which the Court objected was the deterrence to acqui
sition and hence to player mobility caused by the collectively agreed and 
enforced player registration scheme, it is arguable that there is equally a vio
lation of the player’s Article 48 rights where the industry maintains systems 
designed to deter conclusion of a new contract even before an existing 
contract has expired. Where a player chooses to break a contract with club a 
in state x and signs to play for club b in statey, the current rules would dic
tate that club b would be subject to penalties were it to attempt to field the 
player without satisfying club a, the holder of the registration. This collec
tively-enforced sanction, it is submitted, amounts to a deterrence to player 
mobility and constitutes as much a breach of Article 48 as the pattern of post- 
contractual restraint at stake in Bosman itself. It is therefore submitted that 
the impact of the Bosman ruling cannot be confined to the post-contractual 
situation in which Bosman found himself.

This appears to mean that the consequences of player mobility during the 
term of a contract would fall for determination solely in the light of relevant 
rules of private law. Plainly, a player (and perhaps the acquiring club) could 
be liable in private law in consequence on the contractual breach, in accor
dance with relevant provisions of national law (potentially with associated 
complications of private international law). The consequence of a finding 
that Article 48 precludes the industry from exercising control over player 
mobility both during and on the expiry of a player’s contract of employment 
is that clubs can no longer rely on the transfer system to retain players or to 
extract a fee for them, but that instead they will have to turn to the private 
law to protect their commercial interests, by drafting appropriately worded

37 Paras. 75, 101.
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contracts. In this, football clubs will be forced to negotiate terms with their 
employees in the same way as other employers. So, for example, one would 
assume that for marketable players with leading clubs the consequence will 
be that higher wages will be on offer, because money that previously circu
lated between clubs by way of transfer fee will now be released into the pot 
available for attracting employees.38

Clubs will be tempted to draft appropriate clauses in the employment 
contract which will allow the first club to secure compensation for its loss 
and/or which will induce players to stay with the club. The first category 
might include a clause in the contract requiring a player leaving before the 
expiry of a contract to repay sums spent on training,39 although one would 
have to consider carefully the level at which such a sum could be fixed in 
order to ensure its enforceability at law. In English law, for example, in so 
far as a clause represents a genuine pre-estimate of the innocent party’s likely 
losses (hard though they would be to quantify in such circumstances), rather 
than a means of terrorizing the other party into compliance and unconnected 
with actual loss, it would be enforceable. Under English contract law, at 
least, it would not be possible to re-introduce the vast transfer fees paid in the 
past under the guise of contractual terms. In the second category could be 
inducements to a player to stay by structuring the contract remuneration 
towards loyalty-payments falling due in the later stages of the contract’s 
duration, including, perhaps, to options to re-sign. More generally, although 
there is an attraction to clubs to place younger players on long contracts at 
low wages, such strategies would require scrutiny against national standards 
of legal protection of employees, which, with regard to the risk of exploita
tion in a situation of imbalanced economic power, typically do not simply 
leave such matters entirely to private negotiation. Moreover, from a 
commercial perspective, acquiring players on longer contracts will be 
dangerous to the club’s financial stability where those players fail to live up 
to expectations.

C. Adjustments in the Game

It is plain that the climate of contract negotiation has been fundamentally 
altered by Bosman. Most obviously, a greater proportion of the money made 
by the industry will be diverted towards players’ wages than has previously 
occurred. Even in advance of Bosman some players had been able to negoti
ate for themselves contracts which stipulated a maximum fee payable on 
transfer, in order to ensure that sums above that level, which would otherwise

38 In all instances, if clubs were to act together in drafting contracts they would be vulnera
ble to findings of violation of the Treaty competition rules; see further below.

39 In practice, these might be paid directly or indirectly by an eager buyer.



362 Stephen W eatherill

have formed part of the fee paid between the clubs, could remain available 
for salary negotiation. Such clauses were typically the preserve of the very 
best players, who were in a strong bargaining position as a result of their 
ability and who were able to extract unusually favourable terms from their 
own employers. Bosman greatly enhances the opportunities of players gener
ally to claim a share of money that would previously simply have circulated 
between the clubs. This occurs at a time when the industry’s money-making 
potential is higher than it has ever been, principally as a result of intensifica
tion of competition in the broadcasting market.

It is reported, for example, that Barcelona, one of Europe’s richest and 
most successful clubs, have responded to the changes wrought by the Court’s 
ruling by restructuring their employment practice post -Bosman in the direc
tion of longer contracts for their players.40 The wage bill at Tottenham 
Hotspur, one of the leading clubs in England, rose by 20% to £10 million a 
year as a result of re-negotiation of contracts after the ruling.41 Another lead
ing English club, Manchester United, underwent an increase in its wage bill 
of £5 million as a result of new longer-term deals with players, which were 
struck in consequence on the ruling in Bosman,42 This was in the context of a 
profit (excluding transfer fees) of £16.7 million made by Manchester United 
for the year ending in July 1996. These adjustments to the nature of the 
relationship between players and clubs have in turn forced alteration in the 
extent to which players can be treated as club assets for accountancy pur
poses.43

Simply extending players’ contracts will not inevitably allow their reten
tion, or their disposal only on payment of a transfer fee by the buyer, if the 
above submission that even industry restrictions on mobility of players under 
existing contracts violate Article 48 is well-founded. Nevertheless, as dis
cussed above, clubs’ may be able to protect themselves adequately through 
drafting appropriate clauses in such contracts. Moreover, commercial advan
tages may accrue from breeding employee loyalty. This process might inci
dentally provide football managers with greater security of tenure, for it will 
be harder (or at least more expensive) for a new broom to sweep clean where 
existing players are on long contracts.

Nevertheless, it seems that clubs have been engaged in a process of plac - 
ing players on longer contracts in the expectation that the Bosman ruling has 
an impact only at the expiry of a contract and that in the meantime players 
cannot move without conforming with the requirements of the game’s trans-

40 The Independent newspaper, 28 September 1996, at 24. Two newly acquired players, 
Ronaldo, a Brazilian, and Baia, a Portuguese national, ‘have signed for eight years’.

41 The Independent, 11 October 1996, at 22.
42 The Independent, 9 October 1996, at 22.
43 Cf. Morris, Morrow and Spink, ‘EC Law and Professional Football: Bosman and its Im

plications’, 59 MLR (1996) 893.
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fer system. Moreover, purchasing activities have continued on that same 
assumption that a player cannot move clubs while the contract remains in 
force unless a fee is paid to the satisfaction of the player’s current club. 
Indeed, the world record for a transfer fee was broken in the summer of 
1996, some seven months after Bosman, when Newcastle United paid 
Blackburn Rovers £15 million to secure the services of Alan Shearer, the 
highest goalscorer in the European Championship tournament held in 
England in June 1996, who was under contract to Blackburn Rovers.44 Sev
eral other expensive fees were also paid over the course of that summer. 
Bosman, it seems, is being read only according to its explicit terms. It seems 
plausible that the unwillingness of the clubs to seek to exploit the wider pos
sibilities of the Bosman ruling is yet further testimony to the practical incen
tives to play within the rules of the football industry even where they may 
seem open in theory to legal challenge. For the time being, transfer fees for 
players in contract remain the norm, despite the apparent vulnerability of 
such a system to challenge based on Article 48.

VI. The Scope of the Law of Free Movement

The transfer system exerted a restrictive effect over the exercise of economic 
freedom. However, that is not of itself sufficient to bring a matter within the 
scope of application of Community law. In November 1993, the Court 
signalled a change in its approach to the deployment of Community trade law 
in circumstances where it perceives that the restriction on commercial free
dom lacks an adequate inter-State element. In Keck and Mithouard, a case 
arising under Article 30,45 the Court decided that French rules forbidding 
resale at a loss restricted commercial freedom, but that they did not exert the 
impact on cross-border trade required to allow a trader to invoke Article 30. 
This ruling was plainly part of a strategy designed to cut short ambitious 
attempts by traders, inspired in part by the Court’s own jurisprudence,46 to 
use EC trade law to impugn local regulatory choices unassociated with the 
imperatives of market integration and untainted by discrimination. The Court 
rejected Article 30 as a means of general supervision of restrictions on indi
vidual traders’ commercial freedom. This respect for local regulatory choices 
is also apparent in rulings delivered in the same month as Keck in which the 
Court curtailed the capacity of Article 5 read with the competition rules to

44 The situation was also distinct from B osm an  in that it was ‘purely internal’, i.e. a British 
national not engaged in cross-border economic activity; see farther below.

45 Joined Cases C-267/91 and C-268/91, [1993] ECR 1-6097.
46 For a notorious overstretching of the reach of Article 30, see Case 145/88, Torfaen 

B orough C ouncil v. B  & Q p ic , [1989] ECR 765, Case C-169/91, Stoke-on-Trent and  
N orwich City Councils v. B  & Q p lc ,  [1992] ECR 1-6635.
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control State market regulation.47 The Court declined to employ the 
competition rules in the light of a broad effet utile of securing undistorted 
competition.

The ruling in Bosnian is significant for the light it sheds on the nature of 
the change of direction piloted by the Court. For in Bosman the transfer sys
tem plainly imposed restrictions on the mobility of labour and, in the case 
itself, the problem arose in the context of a cross-border transfer. But the 
cross-border aspect was purely incidental. It would be imprecise to state that 
footballers were subject to exactly the same restrictions whether they wished 
to move between clubs within a single association or between clubs belong
ing to different associations, but such differences as did prevail formed no 
part of the Court’s reasoning.48 Restrictions of the same general type would 
have confronted Bosman had he wished to complete a transfer from RC 
Liège to another club in Belgium. In fact, Bosman’s problem could 
compellingly be characterized as a problem of inhibited access to an 
employment market where the cross-border aspect was entirely incidental 
and of no material significance. That is, the problem he encountered was that 
the rules existed, not that they existed in a particular Member State. Given 
the equally restrictive effect felt by all footballers, one might question 
whether the problem called for resolution under the provisions on free 
movement at all. In so far as the problem arose because of private agree
ments within the game which distorted trade patterns without any taint of 
nationality discrimination, the correct basis for analysis might be thought to 
have been Article 85 EC. Nevertheless, despite the equal application of the 
rules in law and in fact to all players irrespective of origin or destination, the 
Court examined the matter with reference to Article 48. Indeed, its examina
tion was conducted solely with reference to Article 48.

Brief comment only can be offered in the context of this paper, but it is 
relevant to explain how the Court came to the conclusion that the transfer 
rules should not be treated in an analogous fashion to the rules at stake in 
Keck. The Court determined that the transfer system represented an obstacle 
to free movement, the fundamental Treaty right involving a pattern of rights 
to enter and reside in another Member State and there to pursue an economic 
activity. The Court commented that rights of free movement would be ren
dered ‘meaningless’49 if the State of origin could prohibit the departure of an 
individual wishing to move to another State to pursue economic activity. The 
Court placed Article 48 alongside Article 52, referring to R v. HM Treasury

47 Case C-2/91, Meng, Case C-185/91, Reiff, and Case C-245/91, Ohra, judgments of 17 
November 1993, not yet reported.

48 Advocate General Lenz discusses possible discriminatory aspects, but he too prefers to 
rest his analysis on a wider treatment of Article 48 as a control over all restrictions on free 
movement, not simply a prohibition on nationality discrimination.

49 Para. 97.
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and Commissioners o f Inland Revenue ex parte Daily Mail and General 
Trust.50 The Court’s approach focuses on the direct impediment to market 
access which was suffered by Bosman as a trigger to the application of 
Community law of free movement. The equality in legal and factual applica
tion of the rules was insufficient to take them beyond the reach of Article 48.

The Court therefore decided that the factual circumstances in Bosman 
were simply different from those which arose in Keck. Keck was a case 
where the Court’s insistence that Article 30 does not catch

... the application to products from other Member States of national provisions 
restricting or prohibiting certain selling arrangements ... provided that those pro
visions apply to all affected traders operating within the national territory and 
provided that they affect in the same manner, in law and in fact, the marketing of 
domestic products and of those from other Member States51

was entirely comprehensible, in the sense that the rule in the case applied 
equally in law and in fact and exerted no impact antagonistic to the cause of 
completing the internal market. However, it seems that in recent rulings, of 
which Bosman is one, the Court has moved towards a rejection of a reading 
of Keck which limits examination of the challenged rules to the formal ques
tion of their equality of legal and factual application. Instead, the Court 
seems prepared to acknowledge that even factual and legal equality in appli
cation is insufficient to place a measure beyond the reach of the law of free 
movement where an impediment to direct access to the market of another 
Member State is shown (whereupon the regulator must show a justification 
recognized by Community law). In elaborating this post-Keck trend, the 
Court appears to be taking heed of the admonition of Advocate General 
Jacobs in, inter alia, Société d ’importation Edouard Leclerc-Siplec v. TFI 
Publicité SA and M6 Publicité SA52 that the test of equality of application is 
out of line with the objectives of the Treaty, principally the quest to establish 
a single market. Mr Jacobs commented: ‘if an obstacle to inter-State trade 
exists, it cannot cease to exist simply because an identical obstacle affects 
domestic trade’. He felt that the appropriate test should be whether a measure 
exerts a substantial restriction on access to a part of the Community market.

In establishing a thematic linkage between the Treaty Articles on free 
movement and the cause of establishing and maintaining an internal market, 
allied to suspicion of the formalist character of the Keck ruling, Bosman, 
though distinct from Keck, has much in common with Alpine Investments v. 
Minister van Financiën 55 a case arising under Article 59. Alpine Investments 
concerned Dutch rules placing a restriction on the practice of ‘cold calling’

50 Case 81/87, [1988] ECR 5483.
51 Para. 16 of the ruling in Keck.
52 Case C-412/93, [1995] ECR 1-179.
53 Case C-384/93, [1995] ECR 1-1141.
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potential consumers of financial services. The rule applied to all providers of 
services established in the Netherlands and restricted the opportunity to 
solicit business from customers both in the Netherlands and beyond its 
borders. In his Opinion in Alpine Investments, Mr Jacobs took the view that 
the question whether a rule restricts trade for the purposes of Article 59 
‘should be determined by reference to a functional criterion, that is to say, 
whether it substantially impedes the ability of persons established in its terri
tory to provide intra-Community services.’ This, he submitted, conformed to 
the notion of realizing the internal market more harmoniously than an 
approach based on discrimination. He thought the situation in Alpine Invest
ments involved a restriction within the scope of application of Community 
law, but he was receptive to justification. The Court declared that ‘such a 
prohibition deprives the operators concerned of a rapid and direct technique 
for marketing and for contacting potential clients in other Member States. It 
can therefore constitute a restriction on the freedom to provide cross-border 
services.’ It neglected to observe that such restrictions were equally felt by 
domestic operators. The prohibition, the Court continued, is not analogous to 
the legislation at stake in Keck. Although the rule in Alpine Investments 
affected both domestic offers and offers made to potential recipients in an
other State, the Court found that it ‘directly affects access to the market in 
services in the other Member States and is thus capable of hindering intra- 
Community trade in services’.54 Nevertheless the Court found the rule justi
fied. It would not accept that the Netherlands could claim jurisdiction to 
protect consumers in other States, even though it was forced to concede that 
a home State regulator is much better placed to achieve supervision than a 
target State regulator. But, viewing the Dutch rules from a different perspec - 
tive in order to avoid treating them as extraterritorial in effect, it found that 
the protection of the reputation of Dutch firms in the sector could count as a 
justification for the rules.

In conclusion, it is submitted that although Keck was on its facts correctly 
treated as a case lying beyond the proper reach of the law of free movement, 
the ruling provides a perilous basis for a more broadly applicable principle, 
for it takes insufficient account of the dynamic process of opening up mar
kets previously fragmented along national lines. Bosman stands with cases 
such as Alpine Investments in demonstrating adjustment towards a functional 
test, which takes account not only of factual and legal inequality of applica
tion as a basis for triggering the law of free movement but also of the imposi - 
tion of a direct or substantial hindrance to the access of imported goods or 
services to the market of the regulating Member State as a sufficient, sepa
rate trigger for a measure to fall within the scope of application of Articles 30

54 Cf. the analysis of Keck provided by Advocate General Van Gerven in Joined Cases C- 
69/93 and C-258/93, Punto Casa SpA v. Sindaco del Comune di Capena et al. , [1994] 
ECR1-2355.
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and 59. The Court in Bosnian asserted that the rules ‘directly affect players’ 
access to the employment market in other Member States and are thus capa
ble of impeding freedom of movement of workers’. It will be observed that 
this formulation evades the point that ‘direct’ impediment to market access 
was also felt by those wishing to obtain access to the employment market in 
their home States.

Taken on to a still broader plane, Bosnian's status as a judgment of gen
eral importance in the development of EC trade law is assured because of the 
Court’s transparent concern to establish coherent principles which link the 
several Treaty provisions that constitute the law governing the creation and 
maintenance of the internal market.55 The above discussion of Bosnian 
locates that process of legal development in the context of fixing the thresh
old of application of the law of free movement. The Bosnian ruling also 
reveals the same concern to create a common stream of free movement law, 
within which all relevant Treaty provisions flow, at the level of justification 
of national rules according to standards recognized by Community law. This 
is examined in the next section.

VII. Justification

A. Law

The Court stated that the industry’s rules obstructed trade contrary to Article 
48 EC subject only to the possibility of justification where the rules pursued 
a legitimate aim compatible with the Treaty and justified by ‘pressing 
reasons of public interest’, subject to conformity with the proportionality 
principle.56 The assertion of this test of justification confirms the location of 
the ruling in Bosnian in the category of those delivered by the Court which 
exert general significance in the evolution of Community trade law. The 
Court, having drawn together the several Treaty provisions concerning free 
movement at the level of identification of trade restriction, also engaged on a 
process of drawing together those Treaty provisions at the level of available 
justification. Bosnian stands alongside recent rulings such as Dieter Kraus v. 
Land Baden-Württemberg57 and Gebhard v. Consiglio dell’Ordine degli 
Avvocati e Procuratori di Milano58 as part of a process of extrapolating 
principles that are commonly identified as originating in a developed form in

55 Nevertheless, the intrusion of Article 48 into the private sphere, discussed in III.B above, 
interrupts this process.

56 Para. 104.
57 Case C-19/92, [1993] ECR 1-1663.
58 Case C-55/94, judgment of 30 November 1995, not yet reported.
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the famous Cassis de Dijon ruling^ under Article 30 across the several 
Treaty provisions concerned with free movement. This points in the direction 
of the development of general principles of Community law governing the 
lawfulness of national measures that restrict the exercise of fundamental 
Treaty provisions. Non-discriminatory national measures that cross the 
threshold of a sufficient restriction on market access are compatible with EC 
law only provided that they are justified by mandatory requirements in the 
general interest; that they are apt to achieve the attainment of the objective 
which they pursue; and that they do not go beyond what is necessary in order 
to attain it.

B. Application to Football

The football industry has consistently sought to justify the transfer system on 
the basis that the restrictions on individual freedom are necessary to underpin 
the collective strength of the industry. The transfer system has been defended 
as a basis for the redistribution of income within the game. Smaller clubs are 
able to breed new talent and to earn money by selling players to bigger clubs. 
The transfer system is thus a source of income for clubs unable to survive 
merely by selling a product -  the match -  to their customers. This critical 
source of income would dry up were the transfer system to be abolished, 
allowing players to move freely between clubs on expiry of their contract (or 
perhaps even before that; V.B above). The loss of transfer revenue would 
remove the incentive for clubs to nurture young talent, thereby weakening 
the game’s future health, and it would ultimately drive smaller clubs out of 
the professional game, thereby weakening its competitive structure and 
reducing the attraction of the product to the fan. In this sense the transfer 
system is designed to preserve a level of financial and competitive balance 
between clubs. UEFA attempted to present evidence of the economic impact 
of the transfer system to the European Court and in November 1995 UEFA 
asked the Court that an inquiry be launched to obtain fuller information on 
the role played by transfer fees in financing small or medium sized football 
clubs, evidencing a desire to show how income redistribution within the 
game was based on the transfer system. The request was rejected on 
procedural grounds, having been made when the oral procedure was closed 
and in the absence of any special circumstances applied.

The Court was prepared to accept that the football industry’s arguments 
were in principle of significance.

59 Case 120/78, Rew e Zentrale v. Bundesm onopolverw altung fü r  B ra n n tw ein , [1979] ECR 
649. Earlier, less sophisticated traces of this test of justification may be identified in the 
‘rule of reason’ in Case 8/74, Procureur du Roi v. D assonville, [1974] ECR 837.
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In view of the considerable social importance of sporting activities and in particu
lar football in the Community, the aims of maintaining a balance between clubs 
by preserving a certain degree of equality and uncertainty as to results and of 
encouraging the recruitment and training of young players must be accepted as 
legitimate.60

However, it is well established in EC trade law that both the ends pursued 
and the means employed by a restrictive measure must be justified. The 
Court regarded the means employed in the current football industry as inapt 
to achieve ends which might be capable of justification in principle. The 
Court did not consider that the transfer system acted as an adequate method 
of maintaining balance. The rules neither precluded richer clubs buying the 
best players nor prevented the ‘availability of financial resources from being 
a decisive factor in competitive sport thus considerably altering the balance 
between clubs’. The Court agreed that a transfer fee system might act as an 
incentive to clubs to recruit and train new and young players, but it observed 
that because only a handful of young players will repay the investment by 
making the professional grade, it is impossible to predict the fees that will be 
obtained. In any event such fees will be unrelated to the actual cost of train
ing all players. The current system is hit-and-miss, rather than a carefully 
constructed distributive mechanism. The Court concluded that ‘the same 
aims can be achieved at least as efficiently by other means which do not 
impede freedom of movement for workers’.61

C. Adjusting Football

The Court’s robust approach makes plain the need for radical change within 
the game if the alleged beneficial objectives of wealth distribution and nur
ture of young talent are to be secured through collective action, rather than 
simply left to market solutions. On the other hand, the Court has certainly 
left open the possibility that solutions could be put in place in the football 
industry which might not be tolerated elsewhere. The Court was explicit in 
its view that football (and similarly structured team sports generally) pos
sesses distinctive features which are not found in a normal manufacturing or 
service industry. In Bosnian the Court’s construction of a general test of jus
tification in law occurs alongside its willingness to allow room for manoeu
vre by a particular, unusual industry within the practical application of that 
test.

Since the Court accepted that ‘the aims of maintaining a balance between 
clubs by preserving a certain degree of equality and uncertainty as to results 
and of encouraging the recruitment and training of young players must be

60
61

Para. 106. 
Para. 110.
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accepted as legitimate’,62 but found that the current system, involving 
restrictions on player mobility, was inapt to achieve those permitted ends, it 
is now open to the football industry to devise alternative arrangements. It 
seems plain that a system of wealth distribution and support for youth train
ing based on other instruments than those currently used via the transfer sys
tem may be permissible in the football industry. It is simply a question of 
finding means to the stated ends that are apt and proportionate and that are 
not incompatible with Article 48 or other provisions of EC law, especially 
Articles 85 and 86.

D. Fostering Competitive Equality

The European Court, in concluding that ‘the same aims can be achieved at 
least as efficiently by other means which do not impede freedom of move
ment for workers’,63 referred to its Advocate General for discussion of other 
means that may be available to the industry. Mr Lenz accepted that a system 
stopping rich clubs becoming ever richer and poor ever poorer could be jus
tified. A viable professional league requires no glaring imbalance between 
the teams participating. This is a reason in the general interest which may 
justify the imposition of restrictions on free competition. Mr Lenz mentioned 
two particular alternative methods for preserving the financial and sporting 
balance between clubs that is vital to a healthy professional sports League. 
First:

it would be possible to determine by a collective wage agreement specified limits
for the salaries to be paid to the players by the clubs.

Shaping a modus vivendi for labour law and competition law is fiendishly 
complex. This is apparent from North American experience,64 and although 
a small number of decisions of the European Court display a readiness to 
subject labour practices introduced by public authorities to the control of the 
EC competition rules,65 the application of Article 85 to private labour 
agreements would be complex. It is generally supposed that a collective

62 Para. 106.
63 Para. 110.
64 Cf. the June 1996 decision of the Supreme Court in Brown v. Pro Football 116 Sup Ct. 

2116, 135 L. Ed. 2d 521, in which the National Football League’s fixing of salaries for 
players in a ‘development squad’ was ruled immune from antitrust liability. Analysis was 
devoted to the potential damage to industrial relations that could be wrought by allowing 
free rein to antitrust law, although the case arose in the context of salary fixing in 
response to an impasse reached in the collective bargaining process and Breyer J observed 
that the decision ‘is not intended to insulate from antitrust review every joint imposition 
of terms by employers.’
E.g., Case C-41/90, Hofnerv. Macrotron, [1991] ECR 1-1979; Case C-179/90, Porto di 
Genova, [1991] ECR 1-5889.

65
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agreement struck between both sides of industry would probably escape 
Article 85, for in circumstances concerning the structuring of industrial rela
tions the parties would not be operating as ‘undertakings’ within Article 
85(1), although the point cannot be regarded as definitively settled.66 By 
contrast, a horizontal arrangement between employers would seem capable 
of falling within Article 85. It is possible that an agreed salary cap could be 
regarded as necessary to secure the (unusual) competitive structure of the 
industry and therefore untouched by Article 85(1), but it is more probable 
that the agreement would fall within Article 85(1) and therefore require 
exemption under Article 85(3). However, it is submitted that the legal and 
economic complexity that pervades this area serves as a deterrent to private 
arrangements such as collectively agreed ‘salary caps’. Mr Lenz implies that 
he regards this route as thoroughly unappealing, for he spends little time in 
his Opinion in exploring it. It is plain that Mr Lenz regards his second pro
posed method as the more viable of his proposals. He stated:

it would be conceivable to distribute the clubs’ receipts among the clubs. Specifi
cally, that means that part of the income obtained by a club from the sale of tick
ets for its home matches is distributed to the other clubs. Similarly, the income 
received for awarding the rights to transmit matches on television, for instance, 
could be divided up between all the clubs.

As the Advocate General asserted, ‘each club needs the other one in order to 
successful.’ The clubs in a professional league do not have the aim of driving 
their competitors from the market. Rivals are also partners. Professional sport 
is distinct from most industries because participants have incentives to share 
income out between themselves in order to maintain a balance within the 
league which is essential to its economic success.

Mr Lenz explained the availability of other means for achieving the 
objectives of the system -  as defined by the football industry -  as part of his 
unwillingness to find the current system capable of justification according to 
the standards of Community law. He has left open the possibility of justify
ing special, but adjusted, arrangements to reflect the unusual competitive 
relationship that prevails between football clubs. As Mr Lenz perceives, 
clubs have an economic incentive to avoid pure market-based solutions and 
instead to ensure that weaker clubs are sustained at a competitive level. It is 
now for the clubs within the industry to choose whether to put in place ratio
nal models of wealth distribution appropriate to their industry, relating to, for 
example, ticket receipts, sponsorship and television income. In fact, Mr Lenz 
mentions some existing patterns of distribution throughout the game of pro -

66 In favour of the inapplicability of Art. 85, see, e.g., R. Whish, Competition Law (1993) 
187-90; V. Rose (ed.), Bellamy and Child’s Common Market Law o f Competition (1993) 
2.006, 2.007, 2.055. In para. 274 of his Opinion, Advocate General Lenz also makes such 
a suggestion.
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ceeds from the ‘Champions League’, the most lucrative club tournament in 
Europe. At international level, the £47 million of the £69 million profit made 
on the European Championships 1996 (mentioned in the Introduction to this 
piece) was shared among the 16 countries which qualified for and 
participated in the Finals, but the remaining £22 million was allocated to a 
special UEFA fund for developing the game in the emerging nations of Cen
tral and Eastern Europe.

As European football contemplates the choices available to it in develop
ing a strategy for wealth distribution as a means of securing competitive 
equality attractive to consumers, there is a fund of North American experi
ence on which to draw. For example, the ‘player draft’, in essence, allows 
teams to pick graduating college (American) football players according to a 
hierarchy which is in inverse order to their on-pitch record during the preced
ing season. ‘Major League Soccer’, newly established in North America in 
1996, is based on a comparable system that will allow weaker teams privi
leged access to leading college players, as a means for maintaining an ade
quate level of competitive equality between teams.

A direct transplant is improbable. These systems go far beyond anything 
envisaged in European football. Football in Europe does not enjoy the luxury 
of starting from scratch and such intense manipulation of the market is un
likely to find favour. In any event, the enforceability at law of such systems 
would be problematic. In North America, there has been judicial discussion 
of the draft’s anticompetitive impact on the market for players’ services 
weighed against its pro-competitive contribution to securing equality on the 
pitch.67 Comparable problems would arise in Europe, although as is well 
known direct legal analogies are unwise given the different structure of the 
Sherman Act compared with Article 85 EC68 and, moreover, any ‘player 
draft’ system would require scrutiny for compatibility with Article 48.

The structuring of an appropriate system of wealth distribution at national 
and international level involves a fascinating balance between the need for 
competition and the need for mutual support. An over-intrusive system 
reduces the pain of failure and undermines the will to succeed, but an unduly 
ungenerous system of distribution creates a risk that weaker participants will 
lose credibility with consumers. In a study published in 1986, cited by Advo
cate General Lenz in his Opinion in Bosnian, Cairns, Jennett and Sloane 
expressed the view that prevailing arrangements for revenue sharing may be 
sub-optimal. They concluded that ‘Conservatism and resistance to change 
have been evident both in North America and Europe, but the costs of such 
behaviour are probably greater in the latter case, where market conditions

67 E.g., Smith v. Pro Football Inc, 593 F.2d 1173 (1978), concerning the National Football 
League.

68 Cf., e.g., T. Frazer, Monopoly, Competition and the Law (1992).
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appear to be less favourable. Certainly, there is a whole range of issues to 
which sporting leagues need to give greater attention than in the past if they 
are to remain viable in an increasingly competitive leisure market.’69 In the 
wake of Bosnian, there is a clear need to revive discussion of appropriate 
models for professional sports leagues in Europe.70 Cairns, Jennett and 
Sloane’s (not uncontroversial) location of football in a leisure market than is 
wider than sport alone might lead one to anticipate that the incentives to 
eliminate sub-optimal arrangements would be rather strong. However, it 
seems probable that the extraordinary rise in income from the broadcasting 
market lately enjoyed by football, which is likely to be taken on to a new 
plane by technological advance in the area of ‘pay-per-view’ television, will 
reduce the industry’s incentives to tackle any underlying inefficiencies.

In choosing the correct allocation of such incentives the industry, post- 
B os man, is left to its own processes of internal regulation. The Court, and 
especially its Advocate General, have limited their work in Bosman to mling 
the current system unlawful -  and to hinting at possible lawful routes to 
adjusting the industry’s structure. The industry violates EC law by forcing 
players to bear the brunt of achieving the alleged objective of competitive 
equality between clubs through the haphazard trickle-down of wealth via the 
transfer system, but Community law does not in principle rule out wealth 
distribution between participants in sporting competition. Clubs may seek 
shelter from purely market-based solutions, subject to conformity with 
Article 85.71

E. Encouraging Young Players

The second justification for regulation of the industry which the Court 
accepted as permissible in principle was the need to encourage the recruit
ment of young players. Advocate General Lenz suggested that appropriate 
transfer rules might be acceptable if based genuinely on costs of training. 
But, finding the present system irredeemably in violation of Article 48, he

69 Caims, Jennett and Sloane, ‘The Economics of Professional Team Sports: A Survey of 
Theory and Evidence’ 13 Journa l o f  E conom ic Studies (1986) 3, 71.

70 Cf. Fort and Quirk, ‘Cross-subsidisation: Incentives and Outcomes in Professional Team 
Sports Leagues’, XXXIII Journa l o f  E conom ic L itera ture  (1995) 1265; Vrooman, ‘A 
General Theory of Professional Sports Leagues’, 61 Southern E conom ic Journa l (1995) 
971.

71 Probably any such arrangements would have to be notified to the Commission in pursuit 
of exemption according to Art. 85(3), although it might be possible to view the arrange
ments as simply an indispensable element in the operation of the industry, reflecting the 
unusual interdependence of clubs, and therefore falling outwith Art. 85 entirely and not 
requiring notification (perilous though such an approach might prove in practice, for, if 
flawed, there would be no exemption and no immunity from fines). In any event Advo
cate General Lenz is firmly of the view that nothing in Art. 85 can detract from a breach 
of Art. 48; so grant of exemption under Art. 85(3) could not cure violation of Art. 48.
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felt it unnecessary to explore the matter more fully. He commented that any 
system would have to cover costs incurred in training by the selling club. He 
expressed the view that this should only be the first club, which conforms to 
the pattern in France, where liberalization of the transfer system has pro
gressed more rapidly than elsewhere. Nevertheless, this seems an irrational 
limitation, for it is not only the player’s first club that may spend money in 
improving a player’s capabilities. It is submitted that an adjusted system 
ought to take account of the costs actually incurred by the selling club, irre
spective of its place in the player’s career development. However, the essen
tial point of the analysis offered by Advocate General Lenz is that possible 
routes to achieving a restructured system that encourages the development of 
new talent are not foreclosed to the industry by EC law. Any fee must be 
explicitly planned as compensation and not used to preclude the player’s free 
choice, although it appears that the Court’s shaping of Article 48 might allow 
justification of a renovated system even if it exerts an incidental impact on 
player mobility.

One way forward might involve some pooling of resources by clubs in 
the development of young talent, through a common, central fund built up 
through levies on all clubs and used to defray expenditure incurred by clubs 
shown to be successful ‘breeders’. For example, levels of payment could be 
graded according to each year that a player has spent within the training sys
tem offered by the ‘selling’ club. The windfall profits that may accrue under 
the current system would be unavailable, but a successful nursery club might 
be in a position to enjoy a reliable and predictable source of income through 
a collectively agreed system of support. Such a system, unconnected with 
any restriction on players’ contractual freedom, would seem a more sophisti
cated and reliable method than the transfer system for sustaining and improv
ing the quality of youth training within the industry. Such change would 
involve a significant adjustment in the structure of the game, in particular in 
relation to the financial planning of smaller clubs. Smaller clubs may become 
part of a system where they are dependent on income from a central pool to 
which more successful clubs contribute; or perhaps they may become 
‘feeder’ clubs for particular leading clubs. This may even form part of the 
institution of a ‘player draft’ system on the North American model, although 
it has already been suggested above that this may be culturally incapable of 
adaptation to European football. These are potential solutions to be consid
ered within the industry itself, as clubs debate the economic rationales for 
mutual support. Naturally, the Treaty competition rules would have to be 
respected, although the special interests of organized sport would form part 
of the legal assessment.
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VIII. A Transfer System within a Domestic League

A. Reverse Discrimination

The Bosman ruling was concerned with the application of Article 48 to a 
cross-border transfer. Nothing in the explicit terms of the ruling suggests that 
a purely domestic transfer would be subject to challenge derived from 
Community law and some national associations have asserted the continuing 
viability and, indeed, desirability of sustaining domestic transfer rules. 
Nevertheless, it seems improbable that any renovation of the system can be 
confined to the transnational system and it will instead have to involve a 
complete restructuring of the European, transnational and national system.

As a matter of Community law, it seems consistent with the Court’s 
approach to assume that Article 48 would not avail a national of State A 
wishing to move between clubs in State A. Reverse discrimination by a State 
against its own nationals of this type has been regarded as lying beyond the 
scope of application of Community law. The Court in Bosman cited well- 
established case-law on the point.72 However, a national of State A returning 
from another Member State after pursuit of activity falling within the scope 
of Community law is not necessarily in a purely internal situation and may 
be able to assert EC law rights against State A73 and there would arise some 
marginal definitional problems in determining when a transfer of a national 
of State A from a club in State A to another club in State A via a club in 
State B would be a true cross-border transaction attracting a right to a fee- 
free transfer and when such a deal would be a sham, incapable of triggering 
protection under Community law.74 On the other hand, the Court’s refusal to 
sanction challenges to domestic rules by ‘sham’ migrants might not extend to 
a situation where the domestic rules in question, the transfer system, are not a 
comprehensive regulatory regime, but merely the tattered and anomalous 
remnants of a discredited system. But, notwithstanding the existence of such 
grey areas of economic activity, in principle purely national deals would 
remain unaffected by Article 48 as interpreted in Bosman. This, then, is a fur
ther reason, apart from the fact that the player was not out-of-contract 
(above, V.C), why the record-breaking £15 million transfer of Alan Shearer 
in summer 1996 was concluded in spite of Bosman.

72 Para. 89, e.g., Case 175/78, R  v. Saunders, [1979] ECR 1129.
73 Cf. Case C-370/90, Surinder S in g h , [1992] ECR 1-4265; Case C-19/92, D ieter Kraus,

[1993] ECR 1-1663.
74 Cf. Case 39/86, L a ir v .  U niversity o f  H a n o ver , [1988] ECR 3161; in connection with 

regulation of legal persons, Case C-23/93, T V  10 SA v. C om m issariaat voor de M edia,
[1994] ECR 1-4795. Cf., under Art. 30 EC, Case 229/83, Leclerc v. A u B lé  Vert, [1985] 
ECR 1.
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B. Economic Pressures

The place of ‘reverse discrimination’ beyond the scope of application of the 
provisions on free movement will inject a peculiar distortion into the market. 
Purchasing an out-of-contract player from another State will be more attrac
tive than buying a player of the same ability from another club in the same 
State, because no fee will be involved. Players too will have an economic 
inducement to cross borders, because in such circumstances no fee will be 
payable and money otherwise earmarked as transfer fee will, in part at least, 
be available as part of their salary package (assuming a competitive market 
for players). The better the player and the higher the fee payable would be, 
the greater the inducement to shop across borders and avoid the entangle
ments of the transfer system. Precisely this pattern could be identified over 
the summer of 1996. ‘Out-of-contract’ players were able to secure better 
deals by joining clubs in other Member States and obtaining part of what 
would otherwise have been invested as a transfer fee payable to their previ
ous club. For example, John Collins, a regular choice in the Scottish national 
representative team, moved from his club side, Glasgow Celtic, to Monaco in 
summer 1996, despite interest from English sides. He commented: ‘I was go
ing to cost an English team £3 million whereas Monaco could get me for 
nothing’.75 A transfer between Scotland and England is cross-border in 
football terms, but it is not cross-border in the context of EC law. Collins’s 
case, involving a transfer from the UK to France of a player who was out of 
contract, was on all fours with that of Jean-Marc Bosman.

As is plain from the answers given by the European Court to the second 
question referred in Bosman, national associations may not respond to trends 
in favour of cross-border movement by introducing limits on the number of 
EU nationals who may be imported in this way. Accordingly pressure will 
increase on national associations to remove the anomaly by agreeing to 
abandon fees altogether. In the longer term one would imagine domestic fees 
would be depressed in such a market, imbalanced in favour of cross-border 
acquisition. The unimpeded availability of cross-border purchasing opportu
nities makes the maintenance of a domestic system peculiar, perhaps even 
pointless. One would therefore suppose that pressure would grow for the 
eventual abandonment of domestic fees (perhaps in the context of a whole
sale reorganization of systems of wealth distribution in the European game), 
even though such a requirement does not flow from the explicit terms of the 
Bosman ruling.

75 The Independent, 9 October 1996, at 30.
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C. Legal Issues

Reshaping may be driven by litigation, not simply market forces. For the 
maintenance of a domestic system will affect inter-state trade patterns within 
the meaning of Article 85(1). The distortive effect on the wider market of a 
horizontal agreement between clubs relating to player acquisition brings it 
within the scope of application of Article 85(1).76 Such practices are incom
patible with the pursuit of ‘the creation of a single market achieving condi
tions similar to those of a domestic market’.77 Although the application of 
the competition rules to the football industry was left unexplored by the 
Court in Bosnian, the issue is potentially highly significant. Indeed, there are 
existing decisions subjecting football to Article 8578 and in his Opinion in 
Bosnian, Advocate General Lenz chose to discuss the application of Articles 
85 and 86 EC to football. Article 86 was not relevant on the facts of Bosnian 
because any collective dominant activity related only to the relationship 
between players and club, which Mr Lenz regarded as falling outwith the 
scope of Article 86. But he did not exclude the intriguing possibility that 
action taken by clubs as a group, for example to market television rights, 
could involve a potential breach of Article 86. Although Articles 85 and 86 
were left out of account by the European Court in its ruling, despite explicit 
reference to those Treaty provisions in the preliminary questions referred to 
it by the Cour d’Appel in Liège, there are fertile fields for future litigation in 
this sphere.

An application for exemption of the transfer rules under Article 85(3) had 
not been made to the Commission in the context of the Bosnian litigation, but 
even were an application for exemption made it is probable that the system 
would be judged disproportionately restrictive and therefore ineligible for 
exemption. Advocate General Lenz in Bosnian expressed the firm opinion 
that a breach of Article 48 would not be excused by an Article 85(3) exemp
tion. He also observed that a system that is disproportionately restrictive for 
the purposes of Article 48 should be regarded as disproportionately restric
tive for the purposes of Article 85(3).79 In particular, it is submitted that a 
domestic system imposes restrictions which are not indispensable to the

76 Such labour-related agreements between employers are caught by Art. 85; the difficult 
question of whether collective agreements between employers and employees fall within 
Art. 85 does not arise. Cf. VII.D above.

77 Case 26/76, M etro-SB -G rossm àrkte G m bH  & CO  K G  v. Com m ission, [1977] ECR 1875. 
Cf. also Case 22/78, Hugin v. C om m ission, [1979] ECR 1869, cited by Advocate General 
Lenz in B osm an .

78 OJ 1992 L326/31, distribution of package tours for the 1990 World Cup incompatible 
with Article 85; cf. also no dispute on application in principle of Art. 85 in Case T-46/92, 
Scottish F ootball Association  v. Com m ission, [1994] ECR 11-1039.

79 Cf. the Commission’s inexplicit hint of a parallel between the proportionality test under 
Art. 36 and under Art. 85(3) in relation to permissibility of restrictions on World Cup 
ticket distribution for reasons of public safety, supra note 78.
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attainment of the objectives of the system, contrary to the conditions in Arti
cle 85(3). Analysis used under Article 48 to show the incapacity of the trans
fer system to achieve the objectives attributed to it by the football industry, 
especially in relation to the haphazard nature of the patterns of wealth 
distribution, would be fatal to an Article 85(3) exemption, even though 
Article 48 is not formally relevant in the purely internal situation. It is 
entirely plausible that amended patterns of collective agreement within the 
industry, designed to distribute wealth in order to foster competitive equality 
and to underpin the development of young talent, could be compatible with 
the competition rules, but it is for the industry to devise such arrangements 
and to secure the approval of the Commission.

Vulnerable though current domestic transfer systems appear to a finding 
of incompatibility with Article 85, it is perhaps implausible that a sufficiently 
motivated football club or player will be forthcoming as the test litigant 
before a national court. A complaint to the Commission, envisaged under 
Article 3(2) Regulation 17/62, cannot oblige the Commission to proceed to a 
decision within the meaning of Article 189 on whether or not a violation of 
the competition rules has occurred.80 The Commission’s past record in the 
area of football bears witness to an unwillingness to pursue deep inquiry. 
Nevertheless, an inadequately reasoned rejection of a complaint made under 
Article 3 of Regulation 17/62 has been treated as susceptible to annulment in 
Article 173 proceedings brought by a complainant.81 It is accordingly open 
to a complainant to seek to prompt the Commission to inquire into the 
compatibility of a domestic transfer system with Article 85 and to provide 
reasons for not pursuing a complaint, if that is the Commission’s position. 
The Commission has set out its own priorities in a 1993 Notice on coopera
tion between national courts and the Commission,82 drafted in the wake of 
the important ruling of the Court of First Instance in Automec Sri v. Commis
sion, ‘Automec 7/’.83 The Commission, in the exercise of its administrative 
discretion, is permitted to prioritize cases in accordance with the Community 
interest in their pursuit. One aspect of this assessment involves the ability of 
the complaint to secure protection through proceedings at national level 
based on the direct effect of the relevant provisions. Paragraph 15 of the 
1993 Notice cites the ruling in Automec II and states that

80 Case 125/78, GEMA v. C om m ission , [1979] ECR 3173.
81 Case T-37/92, B E U C  and N C C  v. Com m ission , [1994] ECR 11-285. Cf. Case T-7/92, Asia 

M otor F rance  v. C om m ission , [1993] ECR 11-669; Case T-74/92, L adbroke R acing  v. 
Com m ission, [1995] ECR 11-115; Case T-548/93, L adbroke  R acing  v. C o m m is s io n ,
[1995] ECR 11-2565. Bosman’s challenge to the Commission before the European Court, 
supra note 5, was not treated as a complaint of this type.

82 OJ 1993 C39/6.
83 Case T-24/90 [1992] ECR 11-2223; Case T-28/90, A sia  M otor F rance SA and  others v. 

C om m ission, [1992] ECR 11-2285.
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... there is not normally a sufficient Community interest in examining a case when 
the plaintiff is able to secure adequate protection of his rights before the national 
courts.

In the few relevant rulings thus far delivered, the Court of First Instance has 
found no reason to impugn the Commission’s view that it need not act 
because adequate national procedures were available to the complainant.84 
However, it is as yet far from clear whether the Commission is obliged to 
consider merely the availability in principle of adequate protection at 
national level, or whether it must undertake a more practical inquiry into the 
circumstances surrounding a particular complaint.85 A player enmeshed in 
the domestic transfer system might be able to demand that the Commission, 
in evaluating the Community interest in pursuit of the matter, look beyond 
the theoretical possibility of an action before national courts based on Article 
85 and take account of the practical probability that the player going to law 
would be sacrificing a large part of a short career. A separate issue relating to 
administrative priorities arises from the Court of First Instance’s acceptance 
in BEMIM  v. Commission86 that the Commission had acted properly in 
declining to pursue a complaint relating to practices that were essentially 
confined to the territory of a single Member State, France. A domestic trans
fer system might be regarded as so limited -  yet, as shown above, its very 
existence stimulates cross-border activity, and, moreover, a finding that one 
State’s system is unlawful would have wider repercussions, as it is likely that 
national systems, despite their differences of detail, stand or fall together in 
the light of Article 85. So it may plausibly be maintained that a Community 
interest attaches to scrutiny of a single national system.

In conclusion, the Court’s comments on the Treaty competition rules in 
Bosman were extremely brief:

‘Since both types of rule to which the national court’s question refer are 
contrary to Article 48, it is not necessary to rule on the interpretation of 
Articles 85 and 86 of the Treaty’.87

However, those Treaty provisions may provide the legal instrument for 
undermining even domestic transfer systems in the EC, thereby filling the 
gap caused by the Court’s unwillingness to extend Article 48 to purely inter
nal situations.

84 In lAutomec / / ’ itself and in Case T-l 14/92, BEMIMw. Commission, [1995] ECR11-147.
85 See discussion by Shaw, ‘Decentralization and Law Enforcement in EC Competition 

Law’, 15 Legal Studies (1995) 128; Brent, ‘The Binding of Leviathan? -  the Changing 
Role of the European Commission in Competition Cases’, 44 ICLQ (1995) 255.

86 Case T-l 14/92, supra note 84.
87 Para. 138.
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IX. Conclusion

If a player could do just as he liked at the end of the football season, the wealthier
clubs would at once snap up the best players...

This observation is not drawn from Bosnian. It is the reported submission of 
counsel for the football club in Eastham v. Newcastle United, the famous 
ruling of Wilberforce J in the Chancery Division of the High Court of 
England and Wales which led to the loosening of the system then applicable 
in the English game.88 Under the rules of the football industry at the time, a 
club was able to place a player previously under contract to it on a so-called 
‘retained’ list. For the club, this was an alternative to placing the player on 
the transfer list. The ‘retained’ player was then unable to play for another 
club. In practice the system was used to retain a player whom the club did 
not really wish to keep, because by ‘retaining’ him, often at a reduced wage, 
the club could then induce another club to offer a transfer fee for the player. 
The club would not necessarily achieve this objective by placing the player 
on the transfer list, because a player who had been placed on the transfer sys
tem, as distinct from the retained list, was able to apply to the League’s man
agement committee to have the stated fee reduced or even eliminated and 
also enjoyed the possibility of transfer to a club outside the league without 
any fee being paid.

The system of retaining players, instead of placing them on the transfer 
list, was brutal and even the manager of Newcastle United, appearing as a 
witness for the club, admitted that it operated harshly from the perspective of 
the player. The retain-and-transfer system was condemned by Wilberforce J 
as a rule in breach of common law rules governing the validity of clauses in 
restraint of trade.89 The judge did not regard the transfer system alone, 
whereby a player after the termination of his contract can move to another 
club provided a fee was paid, as so objectionable. The restrictive effect of the 
transfer system was mitigated by the ability of the player to apply to have the 
fee reduced or eliminated and by the possibility of transfer to a club outside 
the league. Wilberforce J suggested that the transfer system alone could be 
regarded as a method for circulating money and, indeed, players within the 
game, but in Eastham he was not asked to rule formally on its compatibility 
with the common law. So although the combined retain-and-transfer system 
was condemned as an unjustifiable restraint of trade, the door was left open

88 [1964] Chancery 413.
89 Eastham was applied by the High Court of Australia in Buckley v. Tutty (1971) 125 CLR 

353, in which the system of retain-and-transfer in Rugby League was held an unreason
able restraint of trade.
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to a permissible adjusted transfer system.90 English football abandoned the 
particular system condemned in Eastham, but a periodically modified trans
fer system has survived free of legal challenge thereafter.91

The correspondence between the submissions made by the football indus
try in Eastham and those in Bosman is remarkable. The plea quoted at the 
start of this Conclusion was, in essence, repeated by the football authorities 
in Bosman, and received the same treatment in 1995 in Luxembourg that it 
had received from Wilberforce J in 1963. The submission is fundamentally 
flawed: the current systems do not stop the wealthier clubs acquiring the best 
players. The system does not foster competitive equality.

Bosman is the latest stage in the process of forcing the football industry to 
respond to the perceived risk of undue domination by wealthy clubs by 
assessing the economic imperatives within the game and responding in a 
manner that does not burden the contractual freedom of players. Already in 
Eastham Wilberforce J considered explicitly the possibility of placing play
ers on longer contracts, with staggered expiry dates so that a nucleus of key 
players remained available at the start of a new season. It is implicit in 
Bosman that such protection for individual clubs is available through contract 
negotiation -  as in any other labour market. Naturally, the contractual nego
tiation process will be vastly altered, because clubs have now lost a major 
trump card in consequence on the demise of the transfer system and money is 
freed for circulation to players, not between clubs. More generally, at the 
collective level, agreed wealth distribution within the game remains plausible 
-  but it is for the game to decide. Intriguingly Eastham was decided in 1963 
at a time when the English game had just abandoned a maximum wage for 
players, and it is improbable that Advocate General Lenz’s suggestion in 
Bosman of a return to that device will be followed. But more attention is 
likely to be devoted to other forms of income sharing.

Eastham also corresponds to Bosman in the prophecies of doom emitting 
from the football industry. According to Wilberforce J

Hardaker [secretary of the English Football League], indeed, went further and 
said that if there were no retention system there would be complete anarchy in all 
world football, and the football-watching public in some parts of the country and

90 For discussion of the economics of the game pre- and post-Eastham, see Sloane, ‘The 
Labour Market in Professional Football’, 7 British Journal o f Industrial Relations (1969) 
181.

91 It is, of course, possible that thè domestic system which, as examined above, seems im - 
mune from challenge under Art. 48 but vulnerable to challenge under Art. 85, might be 
found to fall foul of the common law, as it evolves, were it be attacked on that basis to
day. Its application to out-of-contract players would seem especially vulnerable. 
Throughout the EC, the possibility of invoking national law, in addition to EC law, as a 
means of challenging the transfer system cannot be neglected.
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in some parts of the world would quickly find themselves without a football club 
to watch.92

The judge found this contention neither proved nor even plausible. 
Hardaker’s comments have been echoed by many sources within the game 
since Bosman. It is submitted that such criticism of Bosnian is misplaced. 
Football must change, but its special concerns have been accepted by the 
European Court and can be accommodated within the application of relevant 
Treaty provisions.

The possibility of a Treaty amendment to reflect the special status of 
sport has been mooted. It is not implausible that a supportive Title in the 
Treaty comparable to that on Culture93 could be devised to reflect the inter
est in sport throughout the Community,94 but one could hardly envisage a 
broad exemption of sport from the basic assumptions of Community law. 
Nor should one. The Bosman ruling leaves the industry with leeway to reno
vate its structure and put in place a wealth distribution system, but it must not 
unlawfully restrict the exercise of fundamental economic freedoms guaran
teed by EC law.

92 Supra note 88, at 435.
93 Art. 128 EC, inserted by the TEU.
94 For discussion in this direction, Palme, ‘Das Bosman-Urteil des EuGH: Ein Schlag gegen 

die Sportautonomie?’, Juristenzeitung (1996) 238. Cf. also paras. 72, 78 of the ruling in 
Bosman.
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